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History: Chapter Ind 89 as it existed on October 31, 1989, was repealed and & new chapter
Ind 89 was created, Register, Noverber, 1969, offective November 1, 1969; chapter Ind 89 aa
it existed on October 31, 1981 was repealed and a now chapter Ind 83 was created effective
MNovember 1, 1981,

"Ind 8%.001 Purpese. 'I‘he purpose of this chapter is to implement the
laws prohibiting discrimination in housing, to provide a constructive,
impartial and speedy procedure for resolving disputes of alleged housing
discrimination and to work toward the goal of eliminating housing dis-
crimination in this state.

History- Cr Register, October, 1981, No. 310, eff. 11-1-81.

Ind 89, 01 Definitions. In addition to those terms defined ins, 101.22,
Stats., the following are definitions for terms used in this chapter:

(1) “Act” means s. 101.22, Stats., unless the context requtres other-
wise.

(2) “Age” in reference to protected classes of persons coverad by the
act means 18 years of age or older.

(8) “Complainant” means the person or persons who files a complamt
stating that an act of discrimination has occurred.

(4) “Day” when used in time computations in these rules, means a
calendar day, except that if the last day of a time period is a Saturday,
Sunday or legal holiday, the last day shall be the next working day.

(5) “Department” means the departiment of industry, labor and
human relations.

(8) “Division” means the equal rights division of the department.

(7) “Lawful source of income” includes but is not limited to lawful
compensation or lawful remuneration in exchange for goods or services
provided, profit from financial investments, any negotiable draft, cou-
pon or voucher representing monetary value such as food stamps, social
security, public assistance or unemployment compensation payments.

(8) “Licensing or chartering agencies” means those regulatory agen-
cies established under state law to license persons to perform activities
which are covered by the act.
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(9) “Marital status” means the state of being single, married, sepa-
rated, widowed or divorced. Nothing contained in this chapter is in-
tended to contradict the prohibition against cohabitation under s.
944.20(3), Stats. or bigamy under g, 944,05, Stats.

(10) “Person™ means one or more individuals, partnerships, associa-
tions, corporations, joint stock companies, trusts, unincorporated organ-
izations, trustees or trustees or receivers in bankruptcy or other entity
subject to s. 101.22, Stats.

(11} “Probable cause” means that there are sufficient facts and cir-
cumstances which, by themselves, would lead a reasonable person to be-
Heve that a full hearing on the complaint would establish the fact of
untawful diserimination by a fair preponderance of the evidence.

(12) “Respondent” means the person or perscns named in a com-
plaint as the person or persons who have committed or who are responsi-
ble for an alleged act of discrimination.

{13) “Test” means a simulation of any transaction covered by the act
for the purpose of comparing the responses given by persons such as
landlords, sellers of real estate, lenders of money for real estate, and
their agents, to individuals, such as renters or buyers of real estate or
borrowers of money for real estate, to determine whether discrimination
as defined under s. 101,22, Stats. is being or has been committed,

Hlistory: Cr. Register, October, 1981. No. 310, eff. 11.1.81.

Ind 89,02 Testing, (1) ConbiTions. The department may engage in
testing for the purpose of verifying allegations of untawful housing dis-
crimination or to determine whether sufficient evidence exists to initiate
its own complaint. Such testing may occur under cireumstances includ-
ing but not limited to the following:

(a) Where there exist no other means for verifying or refuting the
allegations contained in a complaint or where the findings of the investi-
gator would be significantly strengthened by the inclusion of test re-
sults;

(b) Where the number or content of complaints against a specific re-
spondent is sufficient to indicate that a pattern of unlawful discrimina-
tion may exist; or : a :

{c) Where demographic statistics would lead a reasonable person to
believe that a pattern of unltawful discrimination exists in a particular
geographical area.

(2) ProceEpuURes. (a) Any person engaged in testing for the depart-
ment shall do so only after having received specific authorization by the
department for such activities and having successfully completed a spe-
cific training program approved by the department. Requests for test
authorization or training program approval shall be filed with the ad-
ministrator of the equal rights division.

(b) Resuits of each test for potential discrimination shall be submit-
ted to the department in written form by those persons who conducted
the test.
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{c) No test which entails any form of entrapment shall be utilized by
the department.

(3) The department shall not give notice of testing to the persons who
will be tested. If the testing is undertaken as the result of a complaint
naming a specific respondent, the department shall delay sending the
notice of the complaint to the respondent until after the completion of
the testing.

History: Cr. Register, October, 1981, No. 310, off. 11-1-81.

Ind 89.03 Complaint. {1) WHo mAY FILE. (a) Any person or persons
claiming to be aggrieved by an alleged diseriminatory practice or act
contrary to the provisions of the act, may in person or through a duly
authorized representative; make, sign and file a complaint with the divi-
sion.

{(b) The department may make and file complaints on its own motion
as provided in s. 101.22(4) (b), Stats.

(¢) If the department determines after a review of a complaint filed
with the department, that the complaint would be appropriate as a class
action under the jurisdiction of the United States department of hous-
ing and urban development (HUD}, the department shall refer the com-
plaint to HUD, ' ' '

(2} WHERE 70 FILE. Complaints shall be filed in writing with an office
of the division in either Madison or Milwaukee. Complaint forms may be
obtained at any office of the division or any job service office.

{3) ASSISTANCE OF DEPARTMENT. Appropriate assistance in filling out
forms shall be made available by the department to the person or per-
sons filing the complaint and to the person or persons responding to the
complaint. The division shall inform a complainant of the complainant’s
right to bring a private civil action as provided in s. 101,22 (7), Stats,,
and this information shall be included on the complaint form. '

(4} Form. Complaints shall be in writing and signed before a notary
public on a form suppiied by or acceptable to the department.

{b) ConteNT. Fach complaint shall contaii;
-{a) The full name and address of the person making the complaint.

(b) The full name and address of the person against whom the com-
plaint is made.

{c) A Flain and concise statement of the facts conatituting the aileged
unlawful discriminatory practice or act.

(d) The date or dates of the alleged unlawful discriminatory practice
or act,

(8) T'1Me oF FILING. A complaint may be filed as soon as possible after
the date of the alleged diseriminatory practice or act, but it shall be filed
no later than 300 days after the date of the alleged unlawful discrimina-
tory practice or act.

(7} Jurispicrional ReVIEW. {a) The division shall conduct a review of
any complaint filed with the division to ascertain whether the complaint
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fulfills the minimum jurisdictional requirements of s. 101.22, Stats,, in-
cluding but not limited to whether or not the complaint alleges an action
which constitutes discrimination under the act, whether the complaint
has been filed within 300 days of the alleged discriminatory act and
whether the respendent or the transaction are covered under the act.

{b} If the complaint fails to meet the minimum jurisdictional require-
ments, the division shall so notify the complainant in writing by certi-
fied mail, return receipt requested, along with an order dismissing the
comptlaint. Upon the written request of the complainant within 10 days
of the receipt of the order, the division shall review the finding of no
jurisdiction.

(8) WITHDRAWAL, AMENDMENT AND SUPPLEMENTAL COMPLAINTS. (a) A
complaint may be withdrawn by the complainant at any time.

(b) A complaint may be amended by the complainant at any time
before the initial determination and final complaint are served on the
respondent. After the service of the initial determination and final com-
plaint upon the respondent the complainant may not amend the sub-
stance of the complaint unless all the parties stipulate to the amend-
ment in writing.

{c} A complainant may file a supplemental complaint at any time
prior to the hearing if the supplemental complaint alleges that the re-
spondent has violated s. 101.22{4m), Stats., in response to the initial
complaint. T .

(d) Any amended or éupplemental complaint shall be investigated by
the division.

{(9) Norice T0 rREsPONDENT. Upon the filing of an initial, amended,
final or supplemental complaint, the department shall promptly serve a
copy of the complaint upon the respondent, except where testing may be
conducted under s. Ind 89,02. The initial complaint shall be served prior
to the commencement of the investigation by the division, except where
testing may be conducted under s. Ind 89.02. The notice to the respon-
dent shall include a written statement from the division directing the
respondent to respond in writing within 10 days of the date of receipt of
the notice to the allegations in the complaint and further stating that if
the respondent fails to answer in writing the ailegations in the complaint
the division will make an initial determination as to whether or not dis-
crimination has occurred based only upon the information supplied by
the complainant and that uncovered in the division’s investigation. All
notices shall be sent by certified mail, return receipt requested.

History: Cr. Register, October, 1981, No. 310, eff. 11-1-81,

Ind 89.04 Investigation. ‘The division shall promptly investigate all
complaints, In addition to notifying the respondent as provided in s, Ind
89.03(9), the division shall make every attempt to conduct a complete
investigation and obtain information from all interested parties,

History: Cr. Registor, October, 1981, No. 310, eff. 11-1-81,

Ind 89.045 Cooperation of complainant. The department may dis-
miss the complaint if the person who filed the complaint fails to respond
within 10 days from the date of receipt to any correspondence from the
department concerning the complaint provided that such correspon-
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dence was sent by certified mail, return receipt requested to the last
known address of the complainant.

History: Cr. Register, October, 1981, Na. 310, ff. 11-1-81.

Ind 89.05 Temporary restraining orders. (1) The department may
seek appropriate temporary injunctive relief from the cireuit court in
instances including but not limited to the following:

{a) Animpending action on the part of the respondent would result in
the clear loss of appropriate remedy to the complainant if the aetion
were not temporarily halted; and _

(b) There is sufficient reason to believe, based on a limited investiga-
tive inquiry, that a full investigation would result in a finding of proba-
ble cause that discrimination did oecur. ' -

(2) If a temporary restraining order is requested by the department
and is granted by the court, an expedited investigative process shall im-
mediately be put into effect by the department.

History: Cr. Register, October, 1981, Ne. 310, eff. 11-1-81,

Ind 89.06 Initial determination. (1) Atthe conclusion of the investi-
gation, the division shall make an initial determination in writing as to
whether or not there is probable cause to believe that discrimination has
been or is being committed. o ' '

(2) If the initial determination of the division is that there is probable
cause to believe that discrimination has been or is being committed, the
division shall serve, by certified mail, return receipt requested, upon the
parties and their attorneys of record the initial determination and final
complaint accompanied by a notice requiring the respondent to answer
the final complaint in writing within 10 days from the date of the receipt
of the notice. The notice shall also inform the parties that they will be
contacted by a conciliator from the division after the respondent’s an-
swer is received by the division and that the conciliator will attempt to
assist the parties in resolving their dispute without a formal hearing.
The notice shall further state that upon the failure of the parties to re-
solve the dispute in the conciliation process or upon the waiver of the
conciliation process by both parties in writing, the matter shall be set for
a hearing. Service of the notice, and accompanying initial determination
and final complaint shall be made upon the complainant and respon-
dent named in the complaint by certified mail, return receipt requested.

(3) If the initial determination of the division is that there is no prob-
able cause to believe than an act of diserimination has occurred, the divi-
sion shall dismiss the complaint and promptly notify the complainant
and the respondent in writing of the dismissal. The notice shall state the
reasons for the dismissal and inform the complainant of the right to ap-
peal under this section.

(4) If a complainant disagrees with the depariment’s finding of no
probable cause, the complainant may within 10 days of the date of re-
ceipt of the initial determination file with the division a request for a
hearing to review the no probable cause finding by the investigator. This
finding shall be reviewed by a hearing examiner at a hearing which shall
be limited to the issue of whether probable cause exists. At the conclu-
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sion of the hearing the hearing examiner may take one of the following
actions:

(a) Remand the matter {o the investigator for further investigation.
‘This may be done only when the evidence presented at the no probable
cause hearing demonstrates a significant omissien in the investigator’s
findings of facts.

(b) Find that probable cause exists and notify the parties as provided
in sub. (2).

(c) Affirm the investigator’s decision that no probable cause exists. In
this case the hearing examiner shall notify the parties of his or her deci-
sion in writing along with a notice that the complainant may appeal this
decision to the labor and industry review commission by filing a written
petition for review with the division office in Madison or Milwaukee
within 21 days from the date of receipt of the decision of the hearing
examiner, The decision shall contain a statement of the reasons for the
decision and shall be sent by certified mail, return receipt requested,

Hiatory: Cr, Register, October, 1981, No. 310, eff. 11-1-81.

Ind 89,07 Conference, conciliation and persuasion. (1) The divi-
sion shall attempt to resolve the dispute between the complainant and
the respondent by conference, conciliation and persuasion uniess the
parties waive the conciliation period in writing. No conciliator may rec-
ommend any settlement to the parties until the coneiliator has con-
tacted both parties and learns both parties’ ideas about the settlement
of the dispute. :

(2) If, as a result of this conference, conciliation or persuasion, the
division is abie to resolve the dispute it shall prepare a written concilia-
tion agreement which shall state all the measures to be taken by any
party.

(3) A conciliation agreement is one in which the respondent may
agree to take certain actions described in the agreement or agree to paya
monetary amount to the complainant, and in which the complainant
agrees not to bring any further action against the respondent concerning
some or all of the matters described in the complaint. The conciliation
sgreement may contain the following clauses:

(a) A description of the matters covered by the agreement, including
a reference to the original complaint;

{b) A statement that in signing this agreement the respondent does
not admit to any viclation of s, 101,22, Stats.;

(c) The respondent’s agreement to perform certain actions, including
but not limited to an agreement to refrain from engaging in any discrim-
ination prohibited by s. 101.22, Stats,, in the future and may include an
agreement to pay a monetary amount to the complainant;

{d) The respondent’s agreement not to engage in any retaliatory ac-
tion in violation of s, 101.22 (4m), Stats.;

{e} The complainant’s agreement not to take further legal action
against the respondent concerning any matters which are resolved in the
agreement;
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(f) The effective date of the agreement;

(g} The parties’ agreement to the division’s right to determine
whether or not the agreement is being complied with, to issue an order of
compliance at the time the agreement is signed, and to dismiss the comn-
plaint if the agreement is complied with; or

{h} Other clauses agreed upowr by both parties and the department.

(4) Upon verification of compliance by both parties with the terms of
the agreement, the complaint shall be dismissed by the division.

(5) If the division determines that a party is not complying with the
terms agreed upon in the conciliation agreement, it shall issue an order
of compliance and may request that the attorney general seek enforce-
ment of the agreement in cireuit court.

{6) If the parties do not agree to resolve their dispute by entering into
a concilation agreement, the division shall schedule a hearing on the
matter and notify the parties as provided in s. Ind 83.075.

History: Cr. Register, October, 1981, No. 310, eff. 11-1-81.

Ind 89.075 Notice of hearing. (1) A hearing shall be scheduled upoen
the failure of the parties to resolve their dispute by entering into a con-
ciliation agreement or upon the waiver of the conciliation period by both
parties in writing. The division shall notify, by certified mail, return re-
ceipt requested, each party and their attorneys of record in writing of
the date of the hearing whicl shall be not less than 10 days from the date
of receipt of the notice.-

(2) The hearing shall be held in the county where the alleged act of
discrimination occurred.

History: Cr. Register, October, 1981, No. 310, ef(. 11-1-81,

Ind 89.08 Formal answer. {1) CoNTeENT. The formal answer shall be
a written statement by the respondent for the hearing which replies to
the allegations in the final complaint and those in any supplemental
complaint. The answer shall contain the respondent’s current address.
In the answer the respondent shall admit any allegations in the final
complaint that are true, specifically deny each and every aliegation of
the final complaint that the respondent disagrees with, deny any allega-
tion for which the respondent does not have enough knowledge or infor-
mation to form an opinion about the truth or falseness of the allegation
and state any malter constituting a defense to the complainant’s
charges.

(2) FiLinGg or THE rORMAL ANSWER. The formal answer shall be filed
with the division within 10 days from the date of receipt of the initial
determination and final complaint, The department shall serve a copy of
the answer on the complainant and the complainant’s attorney.

{2) ErFECT OF ANSWER; I1S8UES AT HEARING. The final complaint and
the formal answer shall deiermine Lhe issues to be heard at a hearing on
the matter.

History: Cr. ﬁegisler, October, 1981, No, 310, eff, 11-1-81.
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Ind 89.09 Prchearing conference, In the interest of facilitating the
progress of the hearing, the hearing examiner may schedule a prehearing
conference for the purpose of determining whether the complainant and
respondent can agree to the issues to be resolved at the hearing, agree to
any uncontested facts and agree to jurisdiction and other procedural is-
sues.

History: Cr. Register, Octoher, 1981, Nu. 310, eff. 11.1.81.

Ind 89.10 Subpoenas and motions; prehearing discovery. (1) Sus-
POENAS AND SUBPOENAS DUCKs TECUM, The hearing examiner may issue
subpoenas and subpoenas duces tecum on the hearing examiner's own
motion or upon proper application by any party, whenever necessary to
compel the attendance of a witness at a prehearing depaosition or at the
hearing or for the prehearing discovery or the introduction at the hear-
ing of books, records, correspondence, documents or other evidence
which relate to the proceeding. Service shall be in the manner prescribed
by the law for the service of subpoenas.

{2) FaiLukre To oBEY sUBPOENAS. Upon the failure of any person to
obey a subpoena or a subpoena duces tecum issued by the hearing exam-
iner, the matter may be referred to the attorney general’s office for en-
forcement pursuant to s. 885.12, Stats.

" (3} Momions. (a} Motions and vhjections made during a hearing may
be stated orally and shall be included in the record of the hearing. The
hearing examiner’s ruling on any motion or objection shall also be in-
cluded in the record. All other motions shall be in writing stating briefly
the relief requested and the grounds why the person making the motion
is entitled to the relief. An original and 3 copies of the motion and any
answer to the motion shall he filed with the hearing examiner by the
person making the motion or answer. The hearing examiner shali serve
prehearing motions on the other parties. All motions shall be decided
without further testimony or argument unless it is requested by the
hearing examiner.

(h) MOTION FOR CLARIFICATION AND SIMPLIFICATION. A motion for clari-
fication and simplification may be requested by a respondent within 10
days after the receipt of the final complaint and the notice of hearing,
where the respondent cannot reasonably be required to either make an
answer to the complaint or prepare for hearing because of the vagueness
or ambiguity of the complaint. The motion shall point out the defects
complained of and the details desired. If the motion is granted, 10 days
shall be allowed within which to cure the deficiencies indicated.

Histoery: Cr. Register, October, 1981, No. 310, eff, 11-1-81.

Ind 89.11 Disqualification of hearing examiner, A request for the
removal of a hearing examiner from a particular hearing may only be
made by filing an affidavit of personal bias or other disqualification as
set forth in s. 227.09 (6), Stats. It shall be filed with the hearing exam-
iner, whose decision upon the affidavit shall become part of the record of
the hearing.

History: Cr. Register, Octoher, 1981, No. 310, eff, 11-1-81,

Ind 89.12 Hearings. {1) I’RocEpuURE, Hearings shall be conducted in
conformity with s, 101,22, Stats., these rules and, where not inconsistent,
with the provisions of ch. 227, Siats.
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(2) AprEaraNcE OF pARTIHS. Either party may appear at the hearing,
may be allowed to call, examine and cross-examine witnesses, and may
introduce papers, documents or other evidence, in person, by counsel or
other representive.

{3) ACCELERATION OF HEARING. The parties may consent by written
stipulation that the hearing be held within less than 10 days after the
service of the complaint and notice of hearing,

(4) PoSTPONEMENTS AND CONTINUANCES. {a) All requests for post-
ponements for reasons which are known, or could have been known
when the notice of hearing is received by the parties, shall be made to
the assigned hearing examiner within 10 days of receipt of the notice.
Postponements shall not he granted for the mere convenience of the par-
ties or their attorneys.

(b} Unless there is a prior arrangement, once a hearing has com-
menced, it will not be continued at a later date because a withess, who
not under subpoena, is unavailable on the day of the hearing or because
counsel or representative has another engagement elsewhere and does
not desire to proceed further on the day for which the hearing is set.

(5) FAILURE To APPEAR. (a) If the complainant fails to appear in per-
son or by representative al a hearing, the hearing examiner shall issue an
order dismissing the complaint.

{b) If the respondent fails fo appear in person or by representative at
the hearing, the hearing shall proceed as scheduled, and the hearing ex-
aminer shall issue a decision based upon the evidence in the record.

{c} However, if the party who failed {o appear shows good cause for
the failure to appear in writing within 10 days of the date of the original
hearing, the hearing examiner shall reopen the proceeding.

{6) ReEmanp. Prior to the commencement of the hearing on the merits,
and after reviewing the file, the hearing examiner may remand the mat-
ter to the investigator for further investigation, This may be done only
when it appears that there was a significant omission in the investiga-
tor's findings of facts.

History: Cr. Register, October, 1981, No. 310, eff, 11-1-81,

Ind 89.13 Record of proceedings. (1) A stenographic, electronic or
other record of oral testimony shall be made at all hearings conducted
under this chapter.

{2) Copies of the proceedings, including any documents referenced in
the record, shall be available at the expense of the party requesting the
transcription or documents.

History: Cr, Regisler, October, 1981, No. 310, eff, 11-1-81,

Ind 89.14 Decision and order, (1) Drciston. The hearing examiner
shall prepare a formal written decision, based on the evidence presented
and the testimony faken, as to whether unlawful discrimination has in
fact occwrred. The decision shall include findings of fact and conclusions
of law, and an order and may include an opinion. The findings of fact,
conclusions of law, the order and the opinion, if there is one, shall all be
combined inio vne document with as little repefition of the same mate-
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rial as poussible, This document shall be served upon each party. The
decision of the hearing examiner is the final order of the department.

(2} DEPARTMENT FINDINGS AND ORDER. If the hearing examiner finds
that the respondent has not engaged in unlawfu! diserimination as al-
leged in the complaint, the hearing examiner shall serve a certified copy’
of the decision on the parties together with an order dismissing the com-
plaint. If the hearing examiner finds that the respondent has engaged in
discrimination in violation of the acl, the hearing examiner shall order
such action by the respondent as will effectuate the purposes of the act,
and shall serve a certified copy of the decision on the parties to the hear-
ing along with an order requiring the respondent to comply with the
decision, Penalties may be ordered as provided in s, 101.22 {8}, Stats.

(3} DocuMENT cErTIFICATION. The department or its duly authorized
agent is authorized and empowered to certify all original documents or
records in its possession.

{4) SenviCE oF DECISION, A certified copy of every decision issued by
the department shall be served by certified mail, return receipt re-
quested, to the last known address of each party Lo the proceedings and
to the attorney of record.

History: Cr. Register, Octuber, 1981, No. 310, eff, 11-1-81.

Ind 89.15 Review by labor and industry review commission. Ei-
ther party may file within the division a petition for review of the deci-
sion by the labor and industry review commission as provided in s.
101.22 (4p}, Stats. The petition for review shall be received by an em-

loye of the division during regular office hours at the Milwaukee or

adison office of the division within the time period specified in s,
101.22 (4p) (b). “Received” means physical receipt by an employe of
the equal rights division in Madison or Milwaukee. The petition for re-
view shall be in writing and shall specify the grounds and particular
findings and conclusions of law which are claimed to be in error.

History: Cr, Register, Octoher, 1981, No. 310, eff. 11-1-81,
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