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" Tax 11
Tax 11.94 Wisconsin sales and taxable Tax 11.97 “Engaged in business” in Wis-
transportation charges (p. 194- - consin (p. 196-1)
13) Tax 11.98 Reduction of delinquent inter-
Tax 11.95 Retailer’s discount (p..195) est rate under s. 77.62 (1),
Tax 11.96 Interest rates (p. 196) - ’ Stats. (p. 198)

Tax 11.001 Definitions and use of terms. In this chapter, unless
- otherwise specified:

(3) “Consumers” are persons who purchase and use tangible personal
property, and sales to consumers are retail sales to which either the sales
or use tax applies. Resale certificates should not be accepted from con-
sumers.

(5) “Department” means the Wisconsin department of revenue.

(8) “Retailer” means a person who sells taxable tangible personal
property or a taxable service and who shall comply with all requirements
imposed upon retailers, including:

(a) Obtaining a seller’s permit for each placé of business in this state;
(b) Filing tax returns and paying tax;

(c) Collecting use tax when applicable and remitting the tax with re-
turns; and

(d) Keeping proper records. (See Tax 11.92)
(12) “Tax” means the 4% Wisconsin sales or use tax.

(13) “Taxable”, “subject to the tax”, “tax applies”, “the sale is tax-
able”,“______ (spemflc tangible personal property or a specific
service) is/are taxable”, or “the purchase of _________._ (specific
tangible personal property or a specific service) is taxable”, means that;
(a) The sales tax applies to a sale of the property or serv1ce, measured
by the gross receipts from the sale; or

(b) The use tax applies to the storage, use or other consumption of the
property or service sold, measured by the sales price.
History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.01 Sales and use tax return forms. (s. 77.68, Stats.) (1) For
filing sales and use tax returns, the following forms shall be used:

(a) Form S-010. For occasional sales of motor vehicles.

-« -~{b).Form S-011. For occasional and non-Wisconsin sales of snowmo-
biles.
(c) Form S-012 (also called “ST-12”). The monthly, quarterly or an-
nual return for each registered retailer and consumer holding a Wiscon-
sin seller’s permit.

(d) Form S-012A (also called “ST-12A”). The annual information
return for each registered retailer and consumer holding a Wisconsin
seller’s permit.

(e) Form S-013. For concessionaires. (Annual return)

(f) Form S-014. For concessionaires (single events) and temporary
sellers (limited) periods).

Register, July, 1981, No. 307
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(g) Form S-015. For occasional bingo sales.

(h) Form S-174. For determination of taxable status of temporary
sellers and reporting of tax liability.

Register, July, 1981, No. 307
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(i) Form S-001U. For occasional and non-Wisconsin sales of boats.

(j) Form S-050U (also called “UT-5"). For consumers other than per-
sons holding a Wisconsin seller’s permit, retailers having a use registra-
tion certificate and nonresident contractors.

(k) Form SU-051. For nonresident contractors having a use tax liabil-
ity who do not have a Wisconsin seller’s permit.

(1) Form A-R-1 (Department of Transportation form) . For the occa-
sional sale of aircraft.

(2) Returns required to be filed with the department shall be filed by
mailing them to P.O. Box 8902, Madison, Wisconsin 53708 or by deliver-
ing them to 4638 University Avenue, Madison, Wisconsin.

Note: Forms may be obtained by mail request to the Wisconsin Department of Revenue,
P.O. Box 8903, Madison, Wisconsin 53708,

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78.

Tax 11.03 Elementary and secondary schools and related organi-
zations. (s.77.54(4), (9) and (9a), Stats.) (1) DerFiNrTIONS. (a) In this
rule, elementary school means a school providing any of the first 8
grades of a 12 grade system and kindergarten where applicable. Second-
ary school means a school providing grades 9 through 12 of a 12 grade
system and includes the junior and senior trade schools described in s.
119.30, Stats.

(b) Elementary and secondary schools include parochial and private
schools not operated for profit which offer any academic levels compara-
ble to those described in paragraph (a) and which are educational insti-
tutions having a regular curriculum offering courses for at least 6
months in the year.

(c) Elementary or secondary schools do not include flying schools,
driving schools, art schools, music schools, dance schools, modeling
schools, charm schools, or similar schools which do not offer systematic
instruction of the scope and intensity common and comparable to ele-
mentary and secondary schools.

(2) SALES BY ELEMENTARY AND SECONDARY SCHOOLS. (a) Sales by ele-
mentary or secondary schools, the gross receipts from which are exempt,
include:

1. The sale or rental of books, yearbooks, annuals, magazmes directo-
ries, bulletins, papers or similar publications.

2. School lunches and library and book fines.

3. Rental of auditoriums or gymnasiums including any charges for
lights, heat, janitor fees and equipment.

4. Admissions to school activities such as athletic events, art and sci-
ence fairs, concerts, dances, films or other exhibits, lectures and school
plays, if the event is sponsored by the school, the school has control over
purchases and expenditures and the net proceeds are used for educa-
tional, religious or charitable purposes.

(b) The gross receipts of an elementary or secondary school from the
sales of admissions to recreational facilities, such as golf courses which
are open to the general public, are taxable.

Recgictar Anconct 1070 Nao 9R4



120 . WISCONSIN ADMINISTRATIVE CODE

(3) SALES BY SCHOOL-RELATED ORGANIZATIONS AND OTHERS. Sales by
school-related organizations and others, the gross receipts from which
are taxable, include:

(a) The sale of class rings, photographs or caps and gowns rented or
sold to students by retailers or photographers whereby the school acts as
a collection agent for the seller, whether or not the school receives a com-
mission for such collection. The retailer (e.g., a photographer) is subject
to the tax on these sales.

(b) Sales made by school-related organizations, such as parent-
teacher associations and student organizations, not subject to the con-
trol and supervision of school officials.

(c) Sales of tangible personal property or taxable services by voca-
tional, technical and adult education schools.

(4) SALES TO SCHOOLS AND SCHOOL-RELATED ORGANIZATIONS. Under s.
77.54, Stats., gross receipts from sales to the following organizations are
exempt:

(a) All public schools, vocational schools, state colleges and universi-
ties and public school districts. This exemption may be claimed without
use of an exemption certificate. A purchase order shall be acceptable
evidence of a sale’s exempt status.

(b) Private schools having certificates of exempt status.

(c) Related organizations of private or public schools having certifi-
cates of exempt status. Such organizations include parent-teacher as-
sociations and student organizations.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, except that gross receipts from sales by vocational, technical
and adult education schools are exempt for the period from July 1, 1972 through October 3,
1973.

History: Cr. Register, November, 1977, No. 263, eff, 12-1-77.

Tax 11.04 Constructing buildings for exempt entities. (ss. 77.51
(4) and (18), 77.54 (9a) and 77.55 (1), Stats.) (1) Drrinrrion. In this
rule, “exempt entity”’ means a person qualifying for an exemption under
ss. 77.54 (9a) or 77.55 (1), Stats. Section 77.54 (9a) provides an exemp-
tion for sales to this state or any agency thereof, or any county, munici-
pality as defined in s. 41.02 (4), school district or other political subdivi-
sion; any corporation, community chest fund, foundation or association
organized and operated exclusively for religious, charitable, scientific or
educational purposes, or for the prevention of cruelty to children or ani-
mals. Section 77.55 (1) provides an exemption for sales to the United
States, its unincorporated agencies and instrumentalities, and any unin-
corporated agency of instrumentality of the United States wholly owned
by the United States or by a corporation wholly owned by the United
States.

(2) TAXABLE GROSS RECEIPTS. Sales of building materials to contrac-
tors or subcontractors used in the construction of buildings or struc-
tures, or the alteration, repair or improvement of real property for ex-
empt entities, are subject to'the tax.

(3) PURCHASES PRESUMED TAXABLE. When a contractor and an exempt
entity enfer into a construction contract to improve real property, which
provides Lthatl the contractor is to furnizh the building reaterials, it is
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(k) Sales or rental of tangible personal property or services to other
governmental units, schools or organizations which hold a certificate of
exempt status.

(1) Meals, food, food products or beverages (except soda water bever-
ages and beer) sold by hospitals, sanitoriums and nursing homes to pa-
tients, employes or guests; dormitory meals furnished in accordance
with any contract or agreement by a public or private institution of
higher education; and meals sold to the elderly or handicapped by “mo-
bile meals on wheels” on and after October 4, 1973.

(m) Service charges for snow removal, weed cutting, police officers at
social gatherings, service of legal papers (e.g., summons, complaints and
civil process) and ushers and door guards.

(n) Sales for resale, if supported by a valid resale certificate obtained
from the purchaser.

(0) Fees charged for admission to a university student union building.

(p) Charges for filing, entering, docketing, recording or furnishing
certified or uncertified copies of records by a state registrar, register of
deeds, health officers and clerk of court under ss. 59.42, 59.57, 69.24,
Stats., or by a filing officer under s. 409.407 (2), Stats., and fees charged
by a register in probate pursuant to s. 2563.34, Stats.

(4) PURCHASES. Section 77.54(9a), Stats., exempts sales to and the
storage, use or other consumption of tangible personal property and ser-
vices by this state or by any agency thereof, or any Wisconsin county,
city, village, town, school district, county-city hospital established under
s. 66.47, Stats., sewerage commission organized under s. 144.07 (4),
Stats., metropolitan sewerage district organized under ss. 66.20 to 66.26,
Stats., or any other unit of government, or any agency or instrumentality
of 2 or more units of government within this state. However, the exemp-
tion does not apply to governmental units of other states.

(a) A Wisconsin governmental unit need not give a retailer an exemp-
tion certificate to purchase taxable property or services without tax. A
purchase order identifying the Wisconsin governmental unit shall be ac-
ceptable evidence of the exempt nature of the purchase.

(b) A Wisconsin governmental unit’s payments to sellers for welfare
recipients’ purchases are generally subject to the tax, except when the
purchase is made directly by the governmental unit and:

1. The governmental unit gives its purchase order to the seller before
the sale is completed or the taxable service is performed;

2. The seller bills the governmental unit directly; and

3. The seller retains a copy of each purchase order received from the
governmental unit to substantiate the exempt sale.

(c) Purchases by state chartered credit unions are subject to the tax.
Purchases by federally chartered credit unions and federal reserve
banks are not subject to the tax.

(d) Purchases (such as for lodging, meals or uniforms) by employes
of a governmental unit are not exempt, whether or not the employe is
subsequently reimbursed for such purchases by the governmental unit.

Register, August, 1979, No. 284
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(e) Purchases by consular and diplomatic personnel of other coun-
tries which have entered into multilateral treaties with the United
States government providing for sales and use tax exemptions.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78; am. (3) (f) and (h), (4) (¢)
and cr. (4) (e), Register, August, 1979, No. 284, eff, 9-1-79.
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Tax 11.08 Medical appliances, prosthetic devices and aids. (sec-
tion 77.54 (22), Wis. Stats.) (1) DEVICES FOR HANDICAPPED PERSONS. Sec-
tion 77.54(22) (a), Wis. Stats., exempts gross receipts from the sale of
“Artificial devices individually designed, constructed or altered solely
for the use of a particular physically disabled person so as to become a
brace, support, supplement, correction or substitute for the bodily
structure including the extremities of the individual.” This exemption
includes trusses, supports, shoes, braces and elastic hose when specially
fitted and altered to fit a particular person. “Altered” does not include
the adjusting of straps or seams but does 1nclude the bending of metal
stays. .

(2) PROSTHETIC DEVICES, APPLIANCES AND AIDS. Section 77.54 (22) (b),
Wis. Stats., exempts gross receipts from the sale of “Artificial limbs, ar-
tificial eyes, hearing aids, and other equipment worn as a correction or
substitute for any functioning portion of the body.” “Other equipment”
includes colostomy, ileostomy and urinary appliances, artificial breast
forms and heart pacemakers. This exemption does not apply to gar-
ments designed to restrict or enhance the body’s shape for cosmetic pur-
poses, or to wigs or hair pieces.

(3) EvYE gLASSES. Section 77.54 (22) (d), Wis. Stats., exempts gross re-
ceipts from the sale of “Eye glasses when especially designed or pre-
scribed by an ophthalmologist, physician, oculist or optometrist for the
personal use of the owner or purchaser.” This exemption does not in-
clude tools and supplies, eyeglass cases, eye shields, chains, clips or other
accessories associated with eye glasses. Frames for prescription glasses
are exempt.

(4) CRUTCHES AND WHEELCHAIRS. Section 77.54 (22) (e), Wis. Stats.,
exempts gross receipts from the sale of “Crutches and wheelchairs for
persons who are ill or disabled.” This exemption includes open and
closed end walkers (with or without casters) and canes which provide
walking support by making contact with the ground at more than one
point.

(5) REPAIR PARTS AND SERVICE. Gross receipts from the sale of repair
parts and service for exempt property are exempt.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, September, 1977, No. 261, eff. 10-1-77; am. (1) and (4), Register,
July, 1978, No. 271, eff. 8-1-78, .

Tax 11.09 Medicines. (section 77.51 (21) and 77.54 (14) , Wis: Stats.)
(1) DermNniTION. For the exemption in section 77.54 (14), “medicines”
means any substance or preparation intended for use by external or in-
ternal application to the human body in the diagnosis, cure, mitigation,
treatment or prevention of disease and which is commonly recognized as
a substance or preparation intended for such use.

(2) ExamPLES OF MEDICINES. Medicines include the followmg items
described in subsection (1):

(a) Bone pins.

(b) Dyes.

(c¢) Insulin (furnished by a registered pharmacist).
(d) Liquids.

Register, July, 1978, No. 271
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(e) Oxygen for medicinal purposes.
(f) Oral contraceptives.

(g) Pacemakers.

(h) Pills,

(i) Powders.

(j) Salves and ointments.
(k) Suppositories.

(1) Sutures.

{m) Vaccines.

(n) Vitamins.

((()i) Other medicinal preparations consumed orally, injected or ap-
plie

(p) Other articles permanently implanted in the human body which
remain or dissolve in the body.

(3) ITEMS WHICH ARE NOT MEDICINES. Items which are not described in
subsection (1) and which are not medicines include:

(a) Alcoholic beverages, soda water beverages or distilled water.
(b) Auditory, prosthetic, ophthalmic or ocular devices or appliances.

(c) Medical supplies (such as bandages, compresses, dressings, pads,
splints and supports).

(d) Medical instruments or equipment.

(e) Cast materials.

(f) Intra-uterine devices.

(g) Oxygen tanks,

(4) EXEMPT SALES OR USE OF MEDICINES. Medicines shall be exempt if:

(a) Prescribed by a licensed physician, surgeon, podiatrist or dentist
for treatment of a human being and dispensed on prescription filled by a
registered pharmacist in accordance with law.

(b) Sold to a licensed physician, surgeon, podiatrist, dentist or hospi-
tal for the treatment of a human being.

(¢) Furnished by a licensed physician, surgeon, podiatrist or dentist
to a patient for treatment of the patient.

(d) Furnished by a hospital for treatment of any person by the order
of a licensed physician, surgeon, dentist or podiatrist. For this exemp-
tion, “hospital” has the meaning described in section 140.24, Wis. Stats.,
and does not include nursing homes.

(e) Sold to this state or any political subdivision or municipal corpo-
ration thereof, for use in the treatment of a human being; or furnished

Register, July, 1978, No. 271
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for the treatment of a human being by a medical facility or clinic main-
tained by this state or any political subdivision or municipal corporation
thereof.

(5) 'TAXABLE SALES OF MEDICINES. Taxable sales of medicines include:
(a) Retail sales for use in laboratories.
(b) Retail sales for use on domestic animals,

(6) TAXABLE USE OF MEDICINES. Persons who sell medicines are subject
to the use tax on samples furnished without charge to hospitals, physi-
cians, surgeons, podiatrists or dentists.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, September, 1977, No. 261, eff. 10-1-77.

Tax 11.1¢ Occasional sales. (sections 77.51 (10) and 77.54 (7), Wis.
Stats.) (1) GENERAL. Sales of tangible personal property and taxable
services are not taxable if they are exempt “occasional sales”. However,
if the number, scope and character of the sales are such that they exceed
the standards in the statutes and this rule, a taxable sale occurs.

(2) StatuTEs. (a) “Occasional sales” is defined in section 77.51 (10),
Wis, Stats.

(b) Section 77.54 (7), Wis. Stats., exempts most occasional sales from
the sales and use taxes.

(3) SALES BY NONPROFIT ORGANIZATIONS. No special statute exempts all
sales by nonprofit organizations. However, the following sales by neigh-
borhood, religious, charitable, civic or educational organizations and
other nonprofit organizations which conduct one or more fund raising
e}\;ents during the year shall be occasional sales under the conditions
shown:

(a) Admissions or tickets. Sales of admissions or tickets to an event
conducted by a neighborhood association, church, civic group, garden
club, social club or similar nonprofit organization shall be exempt occa-
sional sales if:

1. The event does not involve professional entertainment;

2. The organization is not engaged in a trade or business and is not
otherwise required to have a seller’s permit; and .

3. The organization did not conduct more than 3 events involving sales
of admissions or tickets in the previous calendar year, no more than 3 are
anticipated during the current calendar year and such events do not fall
on more than 7 days within the calendar year. If 3 or less events are
anticipated, but a fourth event takes place during the yeéar, only the
fourth event shall be taxable. However, in the following year, all events
shall be taxable, even though there are 3 or less of such events in that
year.

(b) Meals, food and beverages. Sales of meals, food, food products,
and beverages for direct consumption at an event (e.g., church supper or
refreshment stand at a fair) by a neighborhood association, church, civic
group, garden club, social club or similar nonprofit organization shall be
exempt occasional sales if:

Register, July, 1978, No. 271
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1. The organization is not engaged in a trade or business and is not
otherwise required to have a seller’s permit; and

2. The organization conducted no more than 3 events involving sales
of meals, food, food products and beverages in the previous calendar
year, no more than 3 are anticipated during the current calendar year
and such events do not fall on more than 7 days within the calendar year.
If 3 or less events are anticipated, but a fourth event takes place during
the year, only the fourth event shall be taxable. However, in the follow-
ing year, all events shall be taxable, even though there are 3 or less of
such events in that year.

(¢) Other sales of tangible personal property and services. Sales of
tangible personal property (e.g., light bulbs, Christmas trees and candy)
and services (e.g., parking) —other than sales covered by par. (a) and
(b) —by a neighborhood association, church, civic group, garden club,
zglclal ltglub or sumlar nonprofit organization shall be exempt occasional

es

1. The organization is not engaged in a trade or business and is not
otherwise required to have a seller’s permit; and

2. The gross receipts from these sales do not exceed $1, 000 within a
calendar year.

(d) Exceeding the $1,000 standard. Nonprofit organizations with
sales exceeding $1,000 annua]ly are taxable on all receipts unless the
department of revenue determines that their sales of property or ser-
vices are isolated and sporadic and that the organizations are not en-
gaged in a part-time business or a partial vocation or occupation. Any
organization may request a determination from the department as to
whether it qualifies for the exemption. The request should be made in
writing listing iterms or services sold, unit costs and selling prices, antici-

total gross receipts from all sales activities for the calendar year,
the number of days duration of sales throughout the year, and any other
information that will assist the department in its determination. Re-
quests for such determinations should be sent to the Wisconsin Depart-
ment of Revenue, Income, Sales, Inheritance and Excise Tax Division;
P.O. Box 8902, Madison, Wisconsin 53708.

(e) Each category of sale listed in pars. (a), (b) and (c) shall be
treated separately. However, if an organization exceeds the exempt oc-
casional sales standard in any category, it shall obtain a seller’s permit
and pay a tax on sales in all categories. For example, if an organization
engages in separate activities described in pars. (a), (b) and (c) during
a year and has a fourth “admissions” event (but only one “meal” event
and $500 receipts from sales of other tangible personal property at that
time), it shall obtain a seller’s permit and pay the tax on receipts from
the fourth “admissions” event and all subsequent receipts from “meal”
events and from subsequent sales of other tangible personal property or
services, If the $1,000 standard descnbed in par. (c) is exceeded, all re-
celpts from sales of property or services described in that paragraph and

all subsequent receipts from admissions and meals shall be tazable.

(4) SALES WHICH ARE NOT OCCASIONAL SALES. The following transac-
tions shall not be exempt occasional sales: (a) Sales by a person who
holds or is required to.hold a seller’s permit. For example, sales of used
equipment by a retail store or vending machine operator are taxable..

Register, July, 1978, No. 271
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(b) The sale of a business or the assets of a business when the seller
holds or is required to hold a seller’s permit. The tax applies to the por-
tion of the gross receipts reasonably attributable to the taxable personal
property such as equipment, furniture and fixtures.

(c) Sales of motor vehicles, aircraft, boats, mobile homes, snowmo-
biles, trailers and semitrailers, except as specifically provided in s. 77.54
(7), Stats. Unless exempt, a use tax shall be paid by the purchaser at the
time the motor vehicle, aircraft, boat, snowmobile, trailer or semitrailer
is registered or the mobile home is registered or titled for use within this
state. Except as provided in s. 77.54 (7), Stats., the occasional sales of
snowmobiles, mobile homes, trailers and semitrailers required to be reg-
istered or titled under the laws of Wisconsin are taxable effective August
1, 1977.

(d) Sales made by persons who hold themselves out to the public as
engaged in business, even though their sales may be few and infrequent.
This includes the sales of works of art, handmade articles, antiques or
used property by artists or others who are pursuing a vocation or part-
time business as a seller of such property.

(e) Sales by persons conducting bingo games.

(f) Sales by persons engaged primarily in the business of making non-
taxable sales of personal property, such as manufacturers, wholesalers
and grocers. Since these persons are in the business of selling tangible
personal property, the mere fact that only a small fraction of their total
sales are taxable retail sales does not make these sales exempt occasional
sales.

(6) SALES WHICH ARE OCCASIONAL SALES. The following sales shall be
exempt occasional sales:

(a) Sales of fishing bait by minors who are not licensed or required to
be licensed as bait dealers, if the sales are made by minors not required
to hold a seller’s permit for some other activity, such as operating a
lunch stand. (Under s. 29.137 (3), Stats., all bait dealers must obtain a
license from the Wisconsin department of natural resources except that
“resident children under 16 years of age, without license or permit, may
barter or sell bait to consumers, but no such resident child shall make
bait sales totaling more than $500 annually.”) However, sales of bait by
licensed bait dealers are taxable without regard to the total amount of
gross receipts from such bait sales.

(b) Sales of soft drinks by employe groups whose markup (gross
profit) from such sales does not exceed $250 per year. These groups are
deemed consumers and need not obtain a seller’s permit. Their suppli-
ers, however, shall treat all sales to such groups as taxable retail sales.

(c) A garage, lawn and rummage sale held at a private residence by a
person who does not have a seller’s permit, if the gross receipts from
such sales are less than $500 during the calendar year.

(d) Auction sales of personal farm property and household goods.
(See Tax 11.50).

(e) Sales by a sole proprietor who is, or is required to be, a holder of a
seller’s permit of tangible personal property which is not or has not been
used in the course of the person’s business activities and is not the type
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of property sold in the course of conducting such business activities. All.
tangible personal property sold by a corporation or partnership holding
or required to hold a seller’s permit shall be considered used or sold in
the course of the organization’s business activities and is taxable Exam-
ples include the following:

1. Taxpayer is a sole proprietor and a service station operator who
obtained a seller’s permit for the purpose of selling c1garettes and repalr-
ing motor vehicles; taxpayer sold a refrigerator and stove used in the’
taxpayer’s residence; the gross receipts from the sale of the refrlgerator
and stove are not subject to the sales tax.

2. Taxpayer in the prior example sold a desk and refngerator whlch
were used in the service station’s business activities; the gross receipts
from the sale of these 2 items are subject to.the sales tax.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule. Subsection (6) (e) be-
came effective on March 1, 1979 and applies to periods open to adjustment under the statute
of limitations of s. 77.59, Stats., on its effective date and thereafter.

History: Cr. Register, July, 1978, No. 271, eff. 8-1-78; cr. (6) (e), Regiéter, February, 1979,
No. 278, eff. 3-1-79.

Tax 11.11 Waste treatment facilities (industrial or governmen-
tal). (s. 77.54 (26), Stats.) (1) THE sTaTUTE. (a) The sales and use tax
exemption for tangible personal property which becomes a component
part of a waste treatment facility is contained in s. 77.54 (26), Stats.

(b) The general property tax exemption for a waste treatment facility
is contained in s. 70.11 (21) (a), Stats. and the exemption for public
utilities and railroads is contamed in 76.02 (10), Stats.

(2) CONTRACTORS AND SUBCONTRACTORS. (a) The sales and use tax ex-
emption extends to and includes the purchases. of tangible personal
property by a contractor-installer who incorporates such property into
an approved industrial waste treatment facility or who incorporates
such property into a municipal waste treatment facility. The contractor-
installer shall certify the intended exempt use of the item to each sup-
plier in order to relieve the supplier of the duty of collecting and report-
ing the tax on the sale. Certification of exempt use shall be made on a
Certificate of Exemption, Form S-207.

(b) Contractors shall ascertain whether the industrial waste treat-
ment facility they are constructing has been properly approved by the
department of revenue for a property tax exemption under s. 70.11 (21),
Stats. If there has been no “approval”, the contractor or. subcontractor
may be liable for the sales or use tax on his or her purchases.

(c) A contractor’s purchases of items used or consumed in the per-
formance of the construction contract, and which do not become a com-
ponent part of the waste treatment fac1hty, are subject to the tax. This
includes industrial gases, form lumber, tunnel shields and supplies used
by a contractor during construction. Payments by a contractor for
equigment purchased or leased to perform a construction job are also
taxable.

(3) APPROVAL OF FACILITIES. (a) Tangible personal property which be-
comes a component part of an industrial waste treatement facility quali-
fied for the sales and use tax exemption if the facility has been approved
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for property tax exemption by the department of revenue as provided in
8. 70.11 (21), Stats. Sections Tax 6.40 and 12.40 describe how “ap-
proval” may be obtained for public utlhtles and other commercial and
industrial concerns, respectively.

(b) The property tax exemption approvals for public utility, indus-
trial and commercial waste treatment facilities are effective January 1 of
each year. Any approvals issued prior to January 1 which apply to con-
templated construction must of necessity be “tenative approvals” based
on the information presented to the department by the applicant.

(¢) Contractors and others may determine whether a facility has been
approved by the department of revenue as follows:

1. Public utility facilities, including railroads, airlines and pipelines:
Write or call the Department of Revenue, Bureau of Utility and Special
Taxes, 125 South Webster Street, P.O. Box 8933, Madlson, WI 53708;
telephone (608) 266-3565.

2. Other commercial or industrial facilities: Write or call the Depart-
ment of Revenue, Bureau of Property Tax, 125 South Webster Street,
P.O. Box 8933, Madison, WI 53708; telephone (608) 266-8135.

(d) Property tax exemption approvals by the department of revenue
are not required for municipal waste treatment facilities for the sales
and use tax exemption under s. 77.54 (26), Stats., to apply. Contractors
or,. others :constructing municipal waste treatment facilities may
purchase construction materials which become a component part of the
exempt facility without tax by issuing a properly completed exemption
certificate to their suppliers.

@) INDUSTRIAL WASTE TREATMENT EXEMPTION. (a) If an industrial or
utility waste treatment facility qualifies for the property tax exemption
under §.70.11 (21} (a), or 76.02 (10), Stats., it qualifies for the sales and
use tax exemption under s. 77.54 (26). Stats.

(b) When any plant or equipment has been approved as exempt from
the property tax on January 1, the repair, service, alteration, cleaning,
painting and maintenance of such exempt property and the repair parts
and replacements therefor are also exempt through the following De-
cember 31. The sales and use tax exemption applies to chemicals and
supplies used or consumed in operating a waste treatment facility.

(5) MUNICIPAL WASTE TREATMENT EXEMPTION. (a) Storm sewers, water
supply systems and private domestic waste water facﬂltles do not-qual-
1fy for the sales and use tax exemption.

(b) Prior to July 31, 1975, an entire municipal sanitary sewer 1nclud-
ing its collection system quahﬁed for the sales and use tax exemptlon
On and after July 31, 1975, only the central waste treatment plant whlch
actually treates the sewage qualifies for the exemption.

(¢) The collection system throughout the area served by the treat-
ment facility, the effluent pipeline carrying the treated sewage away
from the central treatment plant, earthen dikes and chain link fences on
the boundary.of a treatment plant, and dredge material disposal sites
are not exempt. The collection systems includes the lift stations, force
mains and associated pumping equipment used to bring the raw sewage
to the central treatment plant. . ‘
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(d) The repair, service, alteration, cleaning, painting and mainte-
nance of a municipal central waste treatment facility, the repair parts
and replacements therefor, and chemicals and supplies used or con-
sumed in operating a waste treatment facility are exempt from the sales
and use tax.

Note: The interpretations in this rule are effective July 31, 1975 when ss. 70.11 (21) (a)
and 77.54 (26), Stats., were revised, except that the exemption for chemicals and supplies
used or consumed in operating a waste treatment facility is effective September 1, 1979, the
date 8. 77.54 (26), Stats., was amended by Chapter 39, Laws of 1979.

History: Cr. Register, March, 1979, No. 279, eff. 4-1-79; am. (2), (4) (b) and (6) (d), r.
and recr. (3), Register, September, 1982, No. 321, eff. 10-1-82.

Tax 11.12 Farming, agriculture, horticulture and floriculture.
(ss. 77.52 (2) (a) 10 and 77.54 (3), (3m), (27) and (30), Stats.) (1)
StaTuTES. Sections 77.54 (8) and (8m), Stats., provide exemptions for
certain sales to persons who are engaged in farming, agriculture, horti-
culture and floriculture as a business enterprise. Persons who contract
with farmers {o do agreed upon jobs are not engaged in farming as a
business enterprise.

(2) Derinrrions. In this section and s. 77.54 (3), (3m), and (30),
Stats.:

(a) 1. “Farming” means the business of producing food products or
other useful crops by tilling and cultivating the soil or by raising cattle,
sheep, poultry, domesticated rabbits or other animals which produce a
food product or which are themselves a food product. In addition, con-
sistent with chs. 29 and 94, Stats., “Farming” includes raising
pheasants, foxes, fitch, nutria, marten, fisher, mink, chinchilla, rabbit,
caracul and bees; producing honey products by a beekeeper of 50 or
more hives; commercial raising of fish for food; commercial breeding and
raising of horses for sale; and raising sod. “Farming” does not include
home gardening and other similar noncommercial activities; breeding or
raising dogs, cats, other pets or animals intended for use in laboratories;
operating sporting or recreational facilities (e.g., riding stables or shoot-
ing preserves) ; operating stockyards, slaughterhouses or feed lots as de-
scribed in subd. 2; lumbering and logging, and pulpwood and sawmill
operations; milling and grinding grain; and preparing sausage, canned
goods, jellies, juices or syrup.

2. Effective on December 1, 1981 and thereafter, “feed lot” means a
restricted area containing pens or lots where livestock are held and fed.
A person who holds livestock in a feed lot for less than 30 days is not
engaged in farming. Feed purchased for livestock held in a feed lot for
less than 30 days is taxable. However, a person who holds livestock in a
feed lot for 30 days or more is engaged in farming and the feed purchased
for such livestock is exempt. If a person holds some livestock for less
than 30 days and some livestock for 30 days or more and purchases feed
for both types at the same time, an allocation of the feed costs may be
made so that tax is paid on the feed consumed by livestock held for less
than 30 days and is not paid on feed consumed by livestock held for 30
days or more.

(b) “Horticulture” means the business of producing vegetables, vege-
table plants, fruits and nursery stock lncludmg the operation of com-
mercial nurseries and orchards. ‘Nurseries” do not include businesses
which hold stock for purposes other than propagation or growth. Horti-
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culture does not include the business of servicing plants owned by
others; the raising of trees as timber; or lumber or sawmill operations.
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under s, 77.54 (8) (b), Stats., because they are used to transfer merchandise to customers.

History: Cr. Register, November, 1978, No. 275, eff, 12-1-78.

Tax 11.16 Common or contract carriers. (ss. 77.54 (56) (b), (12)
and (13) and 77.57, Stats.) (1) MOTOR CARRIERS. {a) Section 77.54 (5)
(b), Stats., provides a sales and use tax exemption for: “Motor trucks,
truck tractors, road tractors, busses, trailers and semitrailers, and acces-
sories, attachments, parts, supplies and materials therefor, sold to com-
mon or contract carriers who use such motor trucks, truck tractors, road
tractors, busses, trailers and semitrailers exclusively as common or con-
tract carriers, including the urban mass transportation of passengers as
defined in s. 71.18 (2) (a).” Effective on December 1, 1981 and there-
after, “exclusively” as used in s, 77.54 (5) (b) and this section means
that the motor trucks, truck tractors, road tractors, busses, trailers and
semitrailers are used solely as common or contract carriers to the exclu-
sion of all other uses, except that the sales and use tax exemption for
such tangible personal property will not be invalidated by an infrequent
and sporadic use other than as a common or contract carrier.

(b) Accessories, attachments and parts for exempt vehicles shall be
exempt from the sales and use tax. This includes tire chains, fire extin-
guishers, flares, bug deflectors, engine block heaters, defroster fans, aux-
iliary heaters and cooling units, and their fuel, radios, flag kits, including
flags and reflectors, items designed to be used with a vehicle which pro-
tect the vehicle’s load from the weather, such as fitted tarpaulins and
tarpaulin straps, and items used to secure a vehicle’s load, such as load
holding chains, logistic straps and shoring beams.

(c) The sale or furnishing of repair, alteration, cleaning, painting and
maintenance service to exempt vehicles shall be exempt.

(d) The exemption shall not apply to the following property used by
common or contract carriers: automobiles, station wagons, and self-pro-
pelled vehicles for off-highway use such as road machinery, fork lifts and
other industrial trucks.

(e) Items used for repair, service or maintenance of an exempt vehicle
and items used to load or unload property being hauled shall not qualify
for the exemption. Such non-exempt items include clean towel service,
cleaning supplies, wrenches and repair tools, welding torches and weld-
ing gas, battery chargers, moving dollies, barrels and boxes, grinding
discs, masking tape and shovels, conveyors, chutes, ramps, walk boards
or similar equipment used in loading and unloading a truck or trailer.

(f) If a vehicle purchased without tax is converted to private use, a use
tax is due. The tax is measured by the sales price of the vehicle to the
purchaser, except that if the taxable use first occurs more than 6 months
after the sale to the purchaser, the measure of the tax may be, at the
purchaser’s option, either the sales price or the vehicle’s fair market
value at the time the taxable use first occurs.

(g) Examples of special situations related to this exemption include:

1. Mouving. A truck purchased to transport pads and packing materials
to and from moving jobs qualifies for this exemption.

2. Timber cutting and log hauling. Cutting down trees, cutting them
into logs and hauling them to a mill as a private business operation voids
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the exemption, even though the trucker also hauls logs as a common or
contract carrier for other persons at the same time.

3. Refuse, garbage or snow hauling. Trucks purchased for hauling
refuse, garbage or snow do not qualify for the exemption.

4. Milk hauling. Vehicles of a milk or cheese factory that engages in
hauling milk from farms to its plant for processing do not qualify for the
exemption.

5. Towing disabled vehicles. Towing of vehicles to the repair facility of
a garage-wrecker operator is part of a private repair business which is
not exempt.

(2) RAILWAY ROLLING STOCK. (a) Section 77.54 (12), Stats., provides a
sales and use tax exemption for: “The gross receipts from the sales of
and the storage, use or other consumption in this state of rail freight or
passenger cars, locomotives or other rolling stock used in raiiroad opera-
tions, or accessories, attachments, parts, lubricants or fuel therefor.”

(b) The exemption for rolling stock includes:

1. The sale or furnishing of repair, alteration, cleaning, painting and
maintenance service to exempt rolling stock.

2. Purchases of any equipment which is operated on railroad rails, ex-
cept vehicles which may also be used on a highway.

3. Fuel used to heat a caboose, or run a compressor which cools a rail-
way car.

4. A ﬁtility’s’coal cars used to haul coal from mines to the utility.
(c) The exemption does not apply to:

1. Rails, ties and other road building and maintenance materials.
2. Bracing materials, rough lumber and dunnage materials.

3. Ice to refrigerate a railway car.

(3) CoMMERCIAL VESSELS. (a) Section 77.54 (13), Stats., provides a
sales and use tax exemption for: “The gross receipts from the sales of
and the storage, use or other consumption in this state of commercial
vessels and barges of 50-ton burden or over primarily engaged in inter-
state or foreign commerce or commercial fishing, and the accessories,
attachments, parts and fuel therefor.”

(b) The exemption for commercial vessels applies to:

1. Vessels and barges primarily engaged in interstate or foreign com-
merce or commercial fishing which have a document issued by the U.S.
customs service showing a gross tonnage of 50 tons or more.

2. Items that become a component part of the exempt commercial ves-
sel.

3. The sale or furnishing of repair, alteration, cleaning, painting and
maintenance of exempt commercial vessels.

(c) The exemption does not apply to consumable supplies or furnish-
ings that are not attached to the vessel, such as bedding, linen, table and
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kitchenware, tables, chairs, lubricants, work clothes, acetylene gas, nets,
fishing tackle, lumber for dry docking, bracing, blocking and dunnage
materials and other materials not incorporated into the vessel.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, November, 1978, No. 276, eff. 12-1-78; am. (1) (a) and (d), (3) (b)
1., Register, November, 1981, No. 311, eff. 12-1-81.

Tax 11.17 Hospitals, clinics and medical professions. (ss.
77.51(21), (22) and (22m), 77.52 (2) (a) 1 and 77.54 (14), (20) (c) 4
and (22), Stats.) (1) GeneraL. (a) Although professional personnel in
hospitals and clinics and other members of medical professions (i.e.,
physicians, surgeons, oculists, optometrists and podiatrists) regularly
transfer antibiotics, bandages, splints and other tangible personal prop-
erty to their patients in the performance of professional services, the
transfer of such property is an incident of a service rather than a retail
sale of such property. The persons are, therefore, deemed the consumers
of the items in the same way they are the consumers of other materials
and supplies used by them in the performance of their services. Accord-
ingly, the suppliers of hospitals, clinics and members of medical profes-
sions are retailers obligated to register and report tax on sales of tangible
personal property or taxable services, unless the transaction is specifi-
cally exempt from the tax.

~ {b) Section 77.54 (14) (b), Stats., specifically provides an exemption

for medicines furnished by a licensed physician, surgeon or podiatrist to
that person’s patient for medical treatment. Section 77.54 (22), Stats.,
provides an exemption for medical appliances and prosthetic devices.
The scope of these exemptions is set forth in rules Tax 11.08, 11.09 and
11.45,

(2) PurcHASES BY HOSPITALS. Purchases by hospitals are exempt from
the sales and use tax if the hospitals are nonprofit and, as such, qualify
as charitable organizations under s. 77.54 (9a), Stats. Each is issued a
Certificate of Exempt Status (“C.E.S.”) by the department. When
purchasing goods and services a hospital can furnish its C.E.S. number
to its supplier, and the supplier may make sales of every type of tangible
personal property or services to the hospital without tax. Hospitals orga-
nized for profit do not qualify for this exemption.

(3) PURCHASES BY CLINICS AND MEMBERS OF THE MEDICAL PROFESSIONS.
(a) Purchases made by medical ciinics and physicians are subject to the
sales or use tax unless specifically exempt by law. To be exempt, the
items on the exempt list must be furnished to patients at the direction of
a physician, surgeon or podiatrist in conjunction with providing medical
service, except for items noted with an asterisk. These items are exempt
even though not purchased under the direction of such health profes-
sional. The following is a partial list of taxable and exempt purchases of
clinics and members of the medical professions.

Taxable Exempt
Adhesive tape *Artificial eyes and limbs
Alcoholic beverages Bone pins and plates
Bandages, gauze and cotton *Crutches and wheel chairs
Bed pans *Dietary foods

Register, Novemer, 1981, No. 311
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Beds and linens

Compresses and dressings

Cosmetics

Deodorants and disinfectants

Diaphragms

Distilled water

Enema kits

Instruments

Laboratory equipment and
supplies

Medical equipment

Office equipment and supplies

Oxygen tanks

Paper products

Printed material

Rib belts and supports

Soda water beverages

Soap

Splints and cast materials

*Disposable syringes contammg

insulin
Dye

*Hearing aids and parts

Medical oxygen
Medicines

*Needles and syringes used by

diabetics (effective November
19, 1975)
Oral contraceptives
Pacemakers
Prescription drugs
Prophylactics
Rubbing alcohol
Suppositories
Sutures
Vaccines
Vaginal creams and jellies
Vitamins

Uniforms and gowns
X-ray film and machines

(4) SALES BY HOSPITALS, HOSPITAL AUXILIARIES AND CLINICS. {(a) The
gross receipts from sales of the following are exempt from the tax:

1. Charges made by hospitals to patients for medical services or rooms.

2. Hospitals’ sales of meals, food, food products and beverages to pa-
tients, staff or visitors.

(b) The gross receipts from the sales of the following are taxable:

1. A hospital’s specific charge to a patient for the rental of a television
set.

2. Parking fees.

3. Sales of tangible personal property or taxable service by a clinic,
which sales are not directly related to the rendition of medical services.

4. Sales of meals and other tangible personal property by an organiza-
tion affiliated with a hospital (e.g., if a ladies’ auxiliary of a hospital
operates a coffee shop on the hospltal premises, gross receipts from this
business are taxable).

(6) HosprraL DEFINITION. Section 50.33 (1), Stats., provides the defi-
nition of hospital which is to be used for sales tax purposes.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, unless otherwise noted in this rule.

History: Cr. Register, May, 1978, No. 269, eff. 6-1-78.

Tax 11.18 Dentists and their suppliers. (ss. 77.52 (1) and 77.54 14)
and (22) (¢), Stats.) (1) DenTisTs. Charges by dentists for dental ser-
vices are not subject to the sales tax. In addition, charges by dentists for
artificial teeth, fillings, bridges, crowns or mlays are not subject to the
tax..

(2) ExEMPT SALES TO DENTISTS. The gross receipts from the following
sales to dentlsts are not taxable: medicines (such as nitrous oxide, oxy-
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gen or novocain), gold, silver, other alloys used to fill teeth, cement,
crowns, inlays, fillings and other items of tangible personal property sold
to dentists which are installed in a patient’s mouth and are intended to
remain there. The labor charge of a dental supplier to fabricate such
items also is not taxable.

(3) TAXABLE SALES TO DENTISTS, Equipment, materials and supplies
sold to dentists which are used to conduct their business provided these
items are not included in the list of exempt sales in part (2) above.

Note: The interpretations in this rule are effective under the general sales and use tax law
effective September 1, 1969. In Dept. of Revenue v. Milwaukee Refining Corp., 80 Wis. 2d 44

(1977), the Wisconsin Supreme Court held that gold bars sold to dentists who use the gold in
the course of rendering their professional services are not subject to the sales and use tax.

History: Cr. Register, November, 1978, No. 275, eff, 12-1.78.

Tax 11.19 Printed material exemptions. (ss. 77.52 (2) (a) 11, 77.54
(9a), (15) and (25) and 77.55 (1), Stats.) (1) GENERAL. All retail sales
of tangible personal property, including printed material, are subject to
the tax, except when a specific exemption applies to the transaction.
This rule describes exemptions which commonly apply to sales of
printed material.

(2) StaTuTEs. (a) Section 77.52 (2) (a) 11 imposes the sales and use
tax on certain services. However, an exemption (effective March 15,
1970) is provided for the printing or imprinting of tangible personal
property furnished by consumers, which property will be subsequently
transported outside the state for use outside the state by the consumer
for advertising purposes.

(b) Section 77.54 (15) provides an exemption for newspapers and pe-
riodicals (effective September 1, 1969) and shoppers guides (effective
July 1, 1978).

(c) Section 77.54 (25) (effective May 21, 1972) provides an exemp-
tion for printed material which is designed to advertise and promote the
sale of merchandise, or to advertise the services of individual business
firms, which printed material is purchased and stored for the purpose of
subsequently transporting it outside the state by the purchaser for use
thereafter solely outside the state.

(3) NEWSPAPERS AND PERIODICALS DEFINED. (a) The exemption for
“newpapers” applies to those publications which are commonly under-
stood to be newpapers and which are printed and distributed periodi-
cally at daily, weekly or other short intervals for the dissemination of
current news and information of a general character and of a general
interest to the public. In addition, any publication which qualifies as a
newpaper under s. 985.03 (1), Stats., qualifies for the sales tax exemp-
tion. Advertising supplements are not subject to the tax if they are:

1. Printed by a newspaper and distributed as a component part of one
of that newspaper’s publications.

2. Printed by a newspaper or a commercial printer and sold to a news-
paper for inclusion in publications of that newspaper.

(b) A “newspaper” does not include handbills, circulars, flyers, or the
like, advertising supplements not described in par. (a) which are dis-
tributed with a newspaper, nor any publication which is issued to supply
information on certain subjects of interest to particular groups, unless
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such publication otherwise qualifies as a newspaper within par. (a). Ad-
vertising is not considered news of a general character and of a general
interest.

(c) The exemption for “periodicals” is limited to publications which
appear at stated intervals, each issue of which contains news or informa-
tion written by different authors which is of general interest to the pub-
lic, or to some particular organization or group of persons. Each issue
must bear a relationship to prior or subsequent issues in respect to con-
tinuity of literary character or similarity of subject matter, and there
must be some connection between the different issues of the series in the
nature of the articles appearing in them. To qualify for the exemption,
the publication must qualify for the second class mail rate or as a con-
trolled circulation publication under U.S. postal laws and regulations.

(d) The newspaper and periodical exemption does not apply to books
complete in themselves, even those issued at stated intervals (for exam-
ple, books sold by the Book of the Month Club or similar organizations) ;
paperback books, a new one of which may be issued once a month or
some other interval; or so-called “one-shot” magazines that have no lit-
erary or subject matter connection or continuity between prior or subse-
quent issues. The exemption also does not apply to catalogs, programs,
scorecards, handbills, maps, real estate brokers’ listings, price/order
books, corporate reports to stockholders, house organs, or to advertising
materials which become a component part of a periodical.

(4) PRINTED ADVERTISING MATERIALS FOR OUT-OF-STATE USE. (a) Effec-
tive May 21, 1972 printed advertising materials such as catalogs and
their mailing envelopes may be purchased from Wisconsin or out-of-
state suppliers without tax pursuant to s. 77.54 (25), Stats., when such
materials are purchased and stored for the purpose of subsequently
transporting the same outside the state by the purchaser for use there-
after solely outside this state. The exemption applies to catalogs
designed to be used by a retailer’s potential customers.

(b) The exemption does not apply to materials shipped to Wisconsin
addresses. It also does not apply to parts price lists, parts stock order
books, order forms, and stocking and purchasing guides designed to be
used by wholesalers and retailers. Matchbooks, calendars and playing
cards also do not qualify for the exemption.

(5) ExeEMPT PURCHASERS. Sales of printed material to governmental
units, public schools, and certain nonprofit religious, charitable, educa-
tional or scientific organizations holding a certificate of exempt status
are exempt under s. 77.54 (9a) or 77.55 (1), Stats. Sales to governmental
units and public schools need not be supported by exemption certifi-
cates, if a copy of the purchase order from such organization is retained.
Sales to persons holding a certificate of exempt status can be shown to
be exempt by recording the certificate number on the bill of sale.

Note: The interpretations in this rule are effective under the general sales and use tax law

on and after September 1, 1969 except: (a) where other dates are shown; and (b) the second
claas mail standard described in sub. (3) was effective August 1, 1974. :

History: Cr. Register, August, 1979, No. 284, eff. 9-1-79.

Tax 11.26 Other taxes in taxable gross receipts and sales price.
(s.77.51 (11) (a) 4, (12) (a) 4 and (26), Stats.) (1) GENERAL RULE. (a)
Tangible personal property sold at retail often is subjected to many di-
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Tax 11

rect and indirect taxes prior to reaching a retailer. Such taxes are com-
monly included in the price the retailer pays for the property and are not
separately identifiable as taxes. Occassionally, however, a tax is either
separately passed on to a retailer or is imposed at the retail level of activ-
ity, but is different from and in addition to the sales tax. Such tax may
be imposed by this state, the federal government or a municipality.

(b) In determining the measure of sales and use taxes, certain sepa-
rately stated or separately passed on taxes are included in gross receipts
and the sales price, while others are not. However, the same taxes that
are included or excluded from gross receipts are also included or ex-
cluded from sales price. Thus, the treatment of such taxes for sales and
use tax purposes is identical, even though the measure of tax for each is
gross receipts and sales price, respectively.

(2) TAXES SPECIFICALLY INCLUDED AS PART OF GROSS RECEIPTS AND SALES
PRICE. The following taxes shall be included in a retailer’s gross receipts
and sales price:

(a) The fermented malt beverage tax imposed by s. 139.02, Stats.

(b) The taxes imposed upon intoxicating liquors (including wine) by
s. 139.03, Stats.

(c) Any federal stamp tax and manufacturer’s or importer’s excise
tax. Presently there are federal excise taxes on tires, inner tubes, tread
rubber, certain trucks, truck parts, firearms, ammunition, lubricating
oils, fishing equipment, cigarettes, beer, and intoxicating liquor (includ-
ing wine).

(d) The federal fuel tax included in the price of special fuels subject
to the sales tax (e.g., sales for use in aircraft, boats and other non-high-
way use).

(e) The cigarette tax imposed by s. 139.31, Stats.

(3) TAXES SPECIFICALLY EXCLUDED FROM GROSS RECEIPTS OR SALES
PRICE. The following taxes shall be excluded from a retailer’s gross re-
ceipts or sales price:

(a) The federal communications tax imposed upon intrastate tele-
graph service and telephone service.

(b) Any tax imposed by the United States, this state or a Wisconsin
municipality upon or with respect to retail sales, whether imposed upon
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the retailer or consumer, if measured by a percentage of sales price or
gross receipts and if the retailer is required to pay the tax to the govern-
mental unit which levied the tax (e.g., the tax provided in section 66.75,
Wis. Stats., which municipalities are permitted to impose upon hotel
and motel operators who furnish lodging to transients).

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, September, 1977, No. 261, eff. 10-1-77.

Tax 11.27 Warranties. (section 77.51 (11) (a), Wis. Stats.) (1) Re-
CEIPTS FROM WARRANTIES. The total gross receipts from a sale of taxable
personal property by a retailer, who warrants such property and in-
cludes a charge for the warranty in the sales price, are taxable.

(2) REPAIRS BY RETAILER. (a) When a retailer does repair work, in-
cluding supplying parts and services, without charge for a customer
under a manufacturer’s warranty, the retailer is not subject to tax on
either the amount of reimbursement received from the manufacturer for
such parts or service or on the value of any part the manufacturer re-
places in the retailer’s inventory.

(b) Gross receipts from charges by a retailer to a customer for repair
parts or service performed under a retailer’s or manufacturer’s warranty
are taxable, including gross receipts from the sale of service contracts.
(Charges by a manufacturer for service contracts are taxable to the
manufacturer).

(c) A retailer who provides free parts or services or both to a customer
-in order to maintain good customer relations, although not required to
do so under the sales agreement, shall report and remit a use tax mea-
sured by the retailer’s purchase price of any parts used in providing such
free service.

(3) REPAIRS NOT BY RETAILER. If a retailer does not repair property
under a warranty but instead has another person perform such repairs,
that person’s gross receipts from the retailer for such repairs are exempt,
since the repair parts and service are for resale by the retailer to its cus-
tomer (payment occurred at the time of the original sale of the property
and warranty) . Such repairs are exempt whether or not the original sale
occurred in this state. The person performing such repairs shall obtain a
resale certificate from the retailer as evidence of the exempt status of its
charges to the retailer.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History. Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.28 Gifts, advertising specialties, coupons, premiums and
trading stamps. (section 77.51 (4) (k) and (11) (a), Wis. Stats.) (1)
DeFiniTIONS. (a) Section 77.51(4) provides that “sale”, “sale, lease or

o«

rental”, “retail sale”, “sale at retail” or equivalent terms include:

“(k) Any sale of tangible personal property to a purchaser even
though such property may be used or consumed by some other person to
whom such purchaser transfers the tangible personal property without
valuable consideration, such as gifts, and advertising specialties distrib-
uted gratis apart from the sale of other tangible personal property of
service.”
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(b) For the privilege of selling, leasing or renting tangible personal
property at retail, a sales and use tax is imposed upon all retailers’ gross
receipts from the sale, lease or rental of tangible personal property. Sec-
tion 77.51(11) (a) (intro.) provides:

“ ‘Gross receipts’ means the total amount of the sale, lease or rental
price, as the case may be, from sales at retail of tangible personal prop-
erty, or taxable services, valued in money, whether received in money or
otherwise . . .”

(2) GIFTS, GIFT CERTIFICATES, ADVERTISING SPECIALTIES AND SALES IN-
CENTIVE PLANS. Persons who make gifts of taxable personal property to
others are the consumers of the property and the tax shall apply to the
gross receipts from the sale of the property to such persons. Such taxable
sales include sales of samples, advertising material, display cases, racks
and other similar marketing aids to manufacturers, distributors, jobbers
and wholesalers acquiring such property for the purpose of giving it to
retailers for use in selling merchandise to customers. For example, a
paint manufacturer is the consumer of color cards which it provides to
retailers without charge to facilitate the sale of the manufacturer’s
paint. A tavern operator is liable for the tax measured by the tavern
operator’s purchase price of liquor given free to customers. Samples fur-
nished to doctors by drug manufacturers are deemed consumed by the
manufacturer, and the use tax applies to the cost of the ingredients.
When a person purchases property for resale but uses the property for
any purpose other than resale, such as giving it to customers or to a char-
ity, the purchaser shall be liable for use tax based on the purchaser’s cost
of the merchandise.

(a) Grand opening gifts. A person who sells tangible personal prop-
erty to a retailer who uses the property as gifts at a “grand opening” or
similar event cannot accept a resale certificate in good faith if the seller
is aware, or should be aware with the exercise of reasonable diligence, of
how the property will be used. The seller shall be deemed to be aware of
how the property is to be used if the retailer does not normally purchase
this type of item or if the retailer does not normally purchase from the
seller in such volume. In cases where a seller furnishes free property to a
retailer for use as gifts at a “grand opening” or similar event, the person
furnishing such property to the retailer is subject to the use tax on its
cost of the property donated.

(b) Gift certificates. The gross receipts from the sale of a gift certifi-
cate are not taxable because the certificate represents an intangible
right. When a gift certificate is redeemed for tazable personal property,
tlﬁe transaction is completed and the retailer’s tax liability accrues at
that time.

(¢) Gifts shipped out-of-state. When taxable property to be given as
a gift is purchased at retail and the purchaser, without obtaining posses-
sion of the gift, directs the seller to ship it to an out-of-state person,
gross receipts from the sale are not subject to the sales tax.

(d) Sales incentive plans. Persons transferring taxable personal
property to salespersons or distributors or both in redemption of
awards, such as “points”, given under a sales incentive plan shall pay the
tax on their purchases of such property.

(3) Couprons. AND PREMIUMS. (a) Coupons for free property issued
and redeemable by manufacturer. When a manufacturer’s coupons are
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distributed to consumers and subsequently are redeemed by a retailer
for personal property without charge, the transfer of property by the
retailer to the coupon holder is a sale, not a gift. The consideration for
the sale, upon which the measure of tax is based.if taxable personal
property is transferred, is the amount the manufacturer reimburses the
retailer for the coupon.

(b) “Cents-off” coupons redeemable by manufacturers. A common
arrangement between manufacturers and retailers involves the use of
“cents-off” coupons. Such coupons are distributed as part of a retailer’s
advertisements and are used by consumers toward the purchase of tan-
gible personal property. The retailer then is reimbursed by the manufac-
turer. In this situation, a retailer’s taxable gross receipts include the
amount which the retailer is reimbursed and the amount paid by the
customer presenting the coupon.

(c¢) Coupons issued and redeemable by retailers. When a retailer dis-
tributes coupons which its customers may use to obtain free premiums
in the form of tangible personal property, there is no tax liability for the
premiums if exempt property is given. However, if taxable property is
given:

1. A retailer may not use a resale certificate when purchasing taxable
property which the retailer knows is to be given as a premium to custom-
ers without the customers being required to purchase other property to
receive the premium. If the premium was acquired without tax for resale
because the retailer did not know at the time of purchase whether the
property would be sold or used as a premium, the retailer shall report

_the use tax based on the cost of the property.

2. A retailer may not use a resale certificate when purchasing taxable
property which the retailer knows will be given as a premium to a cus-
tomer when that customer purchases other property which is not subject
to the sales tax (e.g., gasoline and exempt food). If the premium was
acquired without tax for resale because the retailer did not know at the
time of purchase whether the property would be sold or used as a pre-
mium, the retailer is required to report the use tax based on the cost of
the property.

3. A retailer may use a resale certificate when purchasing taxable
property which will be given as a premium to the retailer’s customer
when that customer purchases other property which is also subject to
the sales tax. Since this transaction is deemed a sale of both the pre-
mium and the other property, the retailer may purchase the premium
without payment of the sales tax by claiming an exemption for resale.

4. The taxable gross receipts of retailers, who issue “cents-off” cou-
pons which reduce the price of merchandise they sell and who receive no
reimbursement from a manufacturer, are the reduced amounts charged
the customer.

(4) CouPON BOOKS, INCLUDING DINNER CLUB MEMBERSHIPS. (a) A sales
promotional agency may sell coupon books or voucher books to purchas-
ers who use the coupons or vouchers in. obtaining reduced prices from
participating retailers. For example, coupon books may contain coupons
entitling the purchaser to a free meal with the purchase of another meal,
free dry cleaning or free bowling games. The coupon books may contam
coupons redeemable by several retailers or may contain coupons re-
deemable by only one retailer. The sales promotional agency may have
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agreed to retain all receipts from the sales of coupon books, or to remit
some portion of such receipts to the participating retailers.

(b) The sales promotional agency’s receipts from sales of coupon or
voucher books are not taxable, because the agency is providing an adver-
tising service. However, any receipts received by participating retailers
from the sales promotional agency are subject to the sales tax, if taxable
property or services are furnished to the person using the coupon. Any
addiic)ilonal receipts received from the person using the coupons also are
taxable.

(c) Except for meals, retailers are subject to the sales and use tax on
their cost of taxable property transferred when coupons are redeemed
without consideration from a sales agency, the consumer or any other
person. No use tax arises when a meal prepared from exempt food is
given away, and the retailer shall not pass on any tax to the consumer of
a free meal.

(5) TrRADING sTAMPS. (a) Furnishing trading stamps and stamp books,
with or without charge, to a retailer is an advertising or sales promo-
tional service. The person furnishing the stamps and books is the con-
sumer of such material and shall pay the Wisconsin sales or use tax on
purchases of the material.

(b) A retailer’s taxable gross receipts shall not be reduced by the re-
tailer’s payments for trading stamps and stamp books or for payments
to customers in redemption of such stamps.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.29 Leases and rentals of tangible personal property. (sec-
tions 77.51(4) (), (7) (k) and (11) (c)5, 77.52(1) and 77.58(6), Wis.
Stats.) (1) GENERAL RULE. Gross receipts from the lease or rental of tan-
gible personal property shall be subject to the sales and use taxes to the
same extent that gross receipts from the sale of the same property would
be subject to the tax. Because a lease is a continuing sale for the duration
of the lease while the leased property is situated in this state (s.
77.61(4) (j), Wis. Stats.) , a lessor shall pay tax on rental receipts for any
period of time leased property is in Wisconsin, even though the property
may have been acquired and/or used previously by the lessee in another
state.

(2) PURCHASES FOR RENTAL. (a) A lessor’s purchase of tangible per-
sonal property to be used solely for lease or rental shall be exempt as a
purchase for resale.

(b) A lessor’s purchase of lubricants, repair parts and repair services
on personal property used solely for leasing shall also be exempt as a
purchase for resale. However, if the same items are purchased by a
renter or lessee, the purchases shall be taxable.

(c) Charges by a lessor to a lessee under a maintenance contract on
leased personal property shall be taxable.

(3) PROPERTY BOTH RENTED AND USED PERSONALLY. If tangible personal
property is purchased by a person who uses it part of the time and rents
it out part of the time, the sale of the property to such person shall be
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taxable. The lessor’s rental receipts shall also be taxable, unless the
transaction is specifically exempt by statute.

(4) SERVICE VS. RENTAL OF EQUIPMENT. (a) A person who uses the per-
son’s own equipment to perform a job and who assumes responsibility
~ for its satisfactory completion shall be performing a service.

(b) A person who furnishes equipment with an operator to perform a
job which a lessee supervises and is responsible for the satisfactory com-
pletion of, shall be a lessor renting out such equipment, If it is customary
or mandatory that the lessee accept an operator with leased equipment,
the entire charge is subject to the tax. However, the operator’s services
shall not be taxable if billed separately and if a lessor customarily gives a
lessee the option of taking the equipment without the operator.

(c) Charges for the rental of motor trucks shall be taxable. However,
if drivers are provided by the truck’s owner to operate the trucks and the
public service commission and the department of transportation’s divi-
sion of motor vehicles consider the arrangement a transportation service
under statute or under rules adopted by either or both of those state
agencies, the charges shall not be taxable.

(5) CREDIT FOR SALES TAX PAID. If a lessor of tangible personal prop-
erty paid a Wisconsin sales tax on the acquisition of property used solely
for leasing purposes, the lessor may either request a refund of the sales
tax from the seller or claim a credit against the tax due on rental receipts
from the property involved. (s.77.51(11) (c)5). If a credit is claimed, it
shall expire when the cumulative rental receipts equal the sales price
upon which the seller paid sales tax to the state.

(6) SPECIAL RENTAL SITUATIONS. (a) Demurrage. The charge a gas sup-
glier makes to a customer-consumer, because a gas cylinder is retained
eyond a 30 day (or other) period, shall be taxable. Such “demurrage”
charges shall constitute rentals paid for the continuing possession of the
cylinders.

(b) Water softners. The gross receipts from rental of a cylinder type
water softener which is periodically removed from a customer’s premises
for recharging and replaced by another unit shall be taxable.

(c) Chemical totlets. A lessor’s entire charge for the use of chemical
toilets used at fairs and other similar events shall be taxable, including
cleaning services provided as part of the total charge.

(d) Mobile homes. Rental of a mobile home shall be taxable unless the
mobile home is converted to real property by hooking it up to utilities
and placing it on a foundation on land owned by the lessor. However,
even if it is placed on a foundation and hooked up to utilities, a mobile
home shall remain tangible personal property if the lessor does not own
the realty on which it is located.

(e) Lease cancellation charge. A payment by a lessee to a lessor for
the cancellation of a lease of tangible personal property shall be taxable.
The payment shall be deemed consideration arising from the original
lease since it effectively decreases the term of the lease and thereby in-
creases the rental payments for the actual period the property was used.

(f) Delivery and erection. Lessors of scaffolding or other tahgible per-
sonal property who set forth separate charges for transportation, assem-
bly and disassembly shall pay tax on their total gross receipts. A lessee
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rents property when it is assembled and in place and the charges for
transportation, assembly and disassembly shall be deemed part of a les-
sor’s rental receipts.

(g) Funeral coaches. An owner of a hearse shall receive taxable gross
receipts when the owner furnishes it (with or without a driver) to a fu-
neral director who is responsible for conducting the funeral service. If it
is customary or mandatory that the lessee (funeral director) take the
oprator with the leased vehicle, the entire charge shall be taxable.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, July, 1977, No. 259, eff, 8-1-77.

Tax 11.30 Credit sales, bad debts and repossessions. (sections
77.51(4) (c), (4r), (11) (b), (c)3 and (d), 77.52(6) and 77.53(4), Wis.
Stats.) (1) CrEDIT SALES. (a) Sales. If taxable personal property is sold
on credit, the entire amount of the retailer’s gross receipts from the sale
shall be taxable and shall be reported in the tax return for the period in
which the sale is made. A sale involving the transfer of ownership of
property is completed at the time and place where possession is trans-
ferred by the seller or the seller’s agent to the purchaser or the pur-
chaser’s agent. The tax shall be reported on taxable gross receipts on the
accrual basis, except when the department is satisfied that an undue
hardship would exist and authorizes reporting on some other basis.

(b) Repossessions. No deduction from gross receipts shall be made if
property sold on credit is repossessed unless the entire consideration
paid by the purchaser is refunded or a deduction for worthless accounts
is allowable under section 77.51 (11) (b) 4, Wis. Stats.

(2) Bap pEnTs. (a) Deduction from measure of tax. A retailer is re-
lieved from the liability for sales tax by sections 77.51(11) (b)4 and
71.52(6), Wis. Stats., or from liability to collect and report use tax by
section 77.53(4), Wis. Stats., insofar as the measure of the tax is repre-
sented by accounts found worthless and charged off for income tax pur-
poses or, if the retailer is not required to file income tax returns, charged
off in accordance with generally accepted accounting principles. How-
ever, only a retailer who has previously paid sales or use tax to this state
on such accounts may claim the bad debt deduction. The deduction
shall be taken from the measure of tax in the period in which the account
is found to be worthless. That period is defined as any time within the
retailer’s fiscal or calendar year in which the account is written off. How-
ever, if the taxpayer is out of business when the account becomes woith-
less, a bad debt deduction may be claimed on the last annual informa-
tion return filed by that business, or through a refund claim or amended
return filed within the statutory time allowed. Notes, which later be-
come worthless, received on the sale of tangible personal property shall
be treated in the same manner as other worthless accounts. -

(b) Recovery of bad debts charged off. If any accounts found worth-
less and charged off are thereafter in whole or in part collected by the
retailer, the amount so collected shall be included in the first return filed
after such collection and the amount of the tax thereon paid with the
return.

(c) Amount deductible. 1. Nontaxable receipts. If an account found
worthless and charged off is comprised in part of nontaxable receipts
(such as interest, financing or insurance) and in part of taxable receipts
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upon which tax has been paid, a bad debt deduction may be claimed
only for the unpaid amount upon which tax has been paid. In determin-
ing that amount, all payments and credits to the account shall be ap-
plied ratably against the various charges comprising the amount the
purchaser contracted to pay.

2. Expenses of collection. No deduction is allowable for expenses in-
curred by the retailer in attempting to collect any account receivable, or
for that portion of a debt recovered that is retained by or paid to a third
party as compensation for services rendered in collecting the account.

(d) Special situations. 1. A purchaéer of receivables is not entitled to
a bad debt deduction for such receivables which subsequently become
worthless.

2. A retailer who sells its receivables and agrees to bear any bad debt
loss on them is entitled to a bad debt deduction to the same extent as if
the accounts were not sold. However, a bad debt deduction is not allowa-
ble when receivables are sold outright at a discount.

3. A contractor engaged in real property construction activities is not
entitled to a bad debt deduction, even though the total amount due the
contractor under a real property construction contract cannot be col-
lected, as the contractor is the consumer, not the retailer, of the tangible
personal property used to fulfuill the construction contract.

4, A retailer permitted to report gross receipts on the cash receipts
basis may not claim a bad debt deduction.

(e} Repossessions. When property on which a receivable exists is re-
possessed, a bad debt deduction is allowable only to the extent that the
retailer sustains a net loss of gross receipts upon which tax was paid. A
net loss occurs when the sum of the pro rata portion of all payments,
credits and the wholesale value of the repossessed property, attributable
to the cash sales price of the property, is less than the cash sales price
upon which sales or use tax was paid.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

An example of the computation of the net loss described in sub (2) (e) follows: Assume a
motor home is purchased on January 1 of a year for a cash price of $15,000 and sales tax of
$600. A down payment of $2,000 is made at the date of purchase, leaving a balance to finance
of $13,600. The motor home is financed with the seller for a period of one year at the rate of
10% of the amount financed. After receiving periodic payments totalling $6,800, the mobile
home is repossessed. The wholesale value of the property is $6,000 on the date of repossession
due to rather extensive damage to the mobile home. The deductible bad debt loss upon
repossession of the mobile home is computed as follows:

Cash Sales Finance

Price Sales Tax Charge Total
1. Sales price and tax $15,000.00 $600.00 - $15,600.00
2. Down payment allocation
1) 1,923.08 76.92 - 2,000.00
3. Balance to finance $13,076.92 $523.08 - $13,600.00
4. Add: Finance charge 1,360.00 1,360.00
5. Contract balance $13,076.92 $523.08 $1,360.00 $14,960.00
6. Payments on contract (2) 5,944.06 237.76 618.18 6,800.00
7. Contract balance - date .
of repossession $7,132.86 $285.32 $ 741.82 $ 8,160.00
8. Wholesale value of repos-
session (2) 5,244.76 ._209.79 - _ 545.45 6,000.00
9. Deductible loss $1,888.10 $ 1,888.10
10. Nondeductible loss $ 75.63 $ 196.37 271.90
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11. Total loss $ 2,160.00
12. Percentage of sales price

and tax (Line 1) 96.1538% 3.8462% 100%
13. Percentage of contract

balance (Line 5) 87.4126 % 3.4965% 9.0909% 100%

(1) The down payment (line 2) is allocated between the total cash sales price of the motor
home and the sales tax thereon (line 1) on the basis of the percentage of each to their
total (the percentages are shown on line 12).

(2) The payments on the contract (line 6) and the wholesale value on the date of reposses-
sion of the property repossessed (line 8) are allocated to the cash sales price, sales tax
and finance charges on the basis of the percentage of the contract balance of each to the
total contract balance (after allocation of the down payment) . The contract balances are
shown on line 5 and the percentages thereof are shown on line 13.

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.32 “Gross receipts” and “sales price”. (sections 77.51 (11)
(a) (intro.) and 4, (b) 1 and (c) 2, and (12) (a) (intro.) and 4, (b) 1
and (c¢) 1, and 77.61 (3), Wis. Stats.) (1) GeEnNeraL. The amount to
which the sales and use tax rate is applied is “gross receipts” for sales tax
and ‘“sales price” for use tax. Both “gross receipts” and “sales price”
mean the total amount of the sale, lease or rental from retail sales of
tangible personal property or taxable services, valued in money, whether
received in money or otherwise.

(2) HANDLING AND SERVICE CHARGES. A retaller 8 gross receipts from
charges for customer alterations, handling services, small orders, re-
turned merchandise, restocking, split shipments and similar charges for
services related to retail sales shall be.included in gross receipts derived
from the sale of taxable personal property or taxable services. However,
cancelled order charges are not taxable if there is no transfer of mer-
chandise to a customer.

(3) CAsH DISCOUNTS OR PRICE REBATES. (a) Cash discounts allowed by
a retailer directly to customers reduce the gross receipts subject to the
tax. The customer must receive the discount for the retailer to exclude it
from gross receipts. For example, a payment made to a nonprofit organi-
zation based on a percentage of the purchases made by the group’s mem-
bers is not a cash discount for sales and use tax purposes.

(b) A retail cooperative’s rebates to members, which are made after
the net profit is determined at the end of a year, are patronage dividends
rather than cash discounts, and are not deductible from the coopera-
tive’s gross receipts.

(c) Effective June 1, 1975, a manufacturer’s cash rebate to a person
who purchases tangible personal property from a retailer is not a reduc-
tion in the retailer’s gross receipts or sales price for the item.

(4) SALES TAX COLLECTED FROM CUSTOMERS. (a) Section 77.51 (11) (a)
4 provides in part that “if a retailer establishes to the satisfaction of the
department that the sales tax . . . has been added to the total amount
of the sales price and has not been absorbed by him, the total amount of
the sales price shall be deemed to be the amount received exclusive of
the sales tax imposed.” Therefore, when the tax is collected from cus-
tomers who are notified of that fact, the amount of the tax collected is
not included in the base to which the tax applies. For example, if taxable
property is sold for $100 and $4of tax is collected for a total of $104, the
tax payable by the retaller is determined by multiplying the tax rate
times $100.
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(b) If a retailer cannot collect any tax because all sales are below the
minimum price on which tax is collectible undér the bracket system, no
part of the retailer’s gross receipts shall be treated as tax collected from
customers. For example, a vending machine operator whose only re-
ceipts are from sales of 10¢ items cannot collect any sales tax from cus-
tomers, and the tax applies to the total gross receipts.

(¢) If a vending machine operator sells taxable property at a price
such that a sales tax is collectible under the bracket system, part of the
gross receipts from such sales shall be deemed to include sales tax if
customers are advised that vending machine prices include sales tax.

(5) BRACKET sYSTEM. (a) The following bracket system shall be used
by retailers in computing the amount of tax which may be collected from
the retailer’s customers:

Amount of Taxable Sale Téx Collectible

$ .0lto$ .12 $ .00
A3to .37 01
38to .62 .02
63 to .87 .03
88to 1.12* .04

*(On sales exceeding $1.00, the tax equals 4% of each full
dollar plus the tax shown above for the applicable fractional
part of a dollar. When more than one item is sold in a single
transaction, the tax shall be computed on the aggregate
sales price of the items sold.

(b) The bracket system method is designed so that the total amount
of tax paid by customers shall approximate 4% of a retailer’s gross re-
ceipts, if the retailer’s sales fall equally throughout all the brackets.

(c) The gross sales tax payable by a retailer is 4% of the retailer’s
taxable gross receipts, regardless of the amount of tax collected from
customers.

(d) A retailer shall conspicuously post bracket system cards (showing
the tax collectible on the dollar amount of a sales transaction, as set
forth in par. (a)) to establish to the satisfaction of the department of
revenue that the sales tax has been added to the sales price, unless a
receipt is issued separately itemizing the tax.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, off. 1-1-78.

Tax 11.38 Fabricating and processing. (sections 77:61(4) (f) and
(h) and 77.52(2) (a) 10 and 11, Wis. Stats.) (1) TAXABLE FABRICATION.
Except for sales for resale described in section 77.52(13) to (15), Wis.
Stats., types of fabrication charges which are taxable, regardless of
whether the customer or fabricator furnishes the materials, include
charges for the following: .

(a) Printing and imprinting.

(b) Tailoring a suit.
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(c) Fabricating steel which may involve cutting the steel to length and
size, bending and drilling holes in the steel to the specifications of a par-
ticular construction job. The end result of the fabrication is a modifica-
tion of a previously manufactured article.

. (d) Making curtains, drapes, slip covers or other household furnish-
ings.

(e) Making a fur coat from pelts, gloves or a jaéket from a hide.’

() Cutting lumber to specifications and producing cabinets, counter
tops or other items from lumber for customers (often referred to as “mil-
lending”).

(z) Bookbinding.

(h) Heat treating or plating.

(i) Firing of ceramics or china.

() Assembling kits to produce a completed article.

(k) Production of a sound recording or a motion picture.

() Threading pipe, or welding pipe.

(m) Tanning hides.

(n) Bending glass tubing into neon signs.

(0) Laminating identification cards.

(2) TAXABLE PROCESSING. Except for sales for resale described in sec-
tions 77.52 (13) to (15), Wis. Stats., types of processing charges which
are taxable, regardless of whether the customer or processor furnishes
the materials, include charges for the following:

(a) A caterer’s preparation of food for consumption on or off the
premises.

(b) Dyeing or ﬁreprooﬁ\ng fabric.

(c) Cutting or crushing stones, gravel or other construction materials.
(d) Retreading tires.

(e) Drying, planing or ripping lumber.

(f) Cleaning used oil.

(g) Application of coating to pipe.

Note: Sales or use tax may not apply in many cases because the customer is a manufacturer
or other business entitled to issue a valid resale certificate to the producer, fabricator or
processor. Such customer purchases the service “for resale” without tax. This rule does not
impose a tax in such cases.

Tax applies to charges for producing, fabricating or processing tangible personal property
for a consideration for consumers, whether or not the consumers furnish, either directly or
indirectly, the materials used in the producing, fabricating or processing operation. Produc-
ing, fabricating and processing include any operation which results in the creation or produc-
tion of tangible personal property, or which is a step in a process or series of operations
resulting in the creation or production of tangible personal property except sales for resale.
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by a salesman from 8:00 a.m. to 4:00 p.m. for use as a display room is
taxable.

(c) Hotels, motels and inns are the consumers of all the items used to
conduct their business, such as beds, bedding, equipment, advertising
materials, supplies and items consumed by the occupants of a room. The
- tax applies to their purchases of all such items.

(8) MoTELS LEASED TO OPERATORS. (a) The owner of a motel often
leases the complete unit, including real and personal property, to a sec-
ond party who operates the motel. If the lease does not indicate the
amount, of the lease receipts derived from tangible personal property, as
opposed to the realty and intangible property, the taxable receipts shall
be determined by multiplying the total lease receipts of each reporting
period by the ratio of the lessor’s.gross investment in tangible personal
property to the lessor’s total gross investment in all real and personal
property on the effective date of the lease. This ratio shall apply as long
as the lease agreement between the lessor and lessee remains un-
changed. However, the original ratio and any change in the ratio result-
ing from changes in the lease, due to additions to or removal of real or
personal property leased, are subject to review by the department of rev-
enue for reasonableness.

(b) In computing the ratio in paragraph (a), tangible personal prop-
erty includes property subject to the sales tax, such as furniture, fur-
nishings equipment or trade fixtures in an office, kitchen, restaurant,
lounge, rooms, patio and other indoor and outdoor areas; beds, bedding,
linen and towels; vending machines; and maintenance equipment. For
example, if the investment (valued at undepreciated original cost) on
the effective date of a lease is $100,000 for tangible personal property
and $500,000 for all real and personal property, taxable lease receipts
shall be determined by applying a ratio of 20% ($100,000 <+ $500,000) to
the gross lease receipts for each sales tax reporting period.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969,

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.49 Service station and fuel oil dealers (sections 77.52 (2)
(a8) 10 and 77.54 (3), (5), (9a) and (11), Wis. Stats.) (1) TAXABLE
SALES. Sales by service station operators and fuel oil dealers subject to
the sales tax include the following: (a) The sale of furnace or heating
fuel to residential, industrial or commercial customers.

(b) The repair, service, cleaning, painting, towing, inspection and
maintenance of motor vehicles, including the total amount charged for
parts and labor.

(c) The towing of motor vehicles if the towing is related to the repair,
service or maintenance of the vehicle. The following services are not con-
sidered taxable towing services:

1. Towing vehicles from “no parking” zones. -

2. Towing a demolished vehicle to a junk yard.

3. House moving or relocating a mobile home.
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(d) Retail sales of tangible personal property (e.g., motor oil, anti-
freeze, motor vehicle parts and supplies, tobacco products, candy and
soft drinks) by service stations except as provided in sub. (2).

(e) The gross receipts from operating car washes, whether automated
or not. :

(2) ExEMPT SALES. Sales by service station operators and fuel oil deal-
ers not subject to the sales tax include the following: (a) Sales of gaso-
line and special fuel (e.g., diesel and L.P. fuel) which are subject to the
Wisconsin motor vehicle fuel taxes under Chapter 78, Wis, Stats. The
holder of a Wisconsin special fuel license may issue an exemption certifi-
cate (Form S-207) to purchase special fuel without sales tax. On special
fuel which a licensee puts into highway motor vehicles, the licensee must
report and pay the special fuel tax. On special fuel sold or used for off-
highway purposes, the licensee is required to pay the sales or use tax,
?nles.s the fuel is used in farm tractors or farm machines used directly in

arming.

(b) Sales made directly to governmental units of this state, schools or
any corporation, community chest fund, foundation or association or-
ganized and operated exclusively for religious, charitable, scientific or
educational purposes. Sales to employes of these entities are not ex-
empt, even though the entity may reimburse the employe for the expen-
diture. (c) Sales of accessories, attachments, parts, supplies and high-
way fuel for common or contract carrier motor trucks, truck tractors,
road tractors, buses, trailers and semi-trailers used exclusively in com-
mon or contract carriage, including the urban mass transportation of
passengers as defined in section 71.18 (2) (a) , Wis. Stats. This exemption
applies to purchases for school buses operated under contract with a
public or private school to transport students. A station wagon or van
which is not registered as a bus with the division of motor vehicles in the
Wisconsin department of transportation does not qualify for this ex-
emption. ’

(d) Sales to farmers of fuel, parts and repairs for tractors or farm
machines used directly in farming, but this exemption does not apply if
these items are used in motor vehicles for highway use.

(e) Sales of aircraft fuel to persons using aircraft as certified or li-
censed carriers of persons or property in interstate commerce. Sales of
jet fuel to persons who are not certified or licensed carriers are subject to
the sales or use tax, but their purchases of aviation gasoline shall be ex-
empt under paragraph (a).

(3) PurcHASES. (a) Service station operators who repair motor vehi-
cles may purchase without tax (“for resale”) repair parts and materials
used in such work which are physically transferred to their customers
(e.g., auto parts, chassis lubricants, wheel greases, car waxes, paints,
paint hardeners, plastic body fillers and welding rods).

(b) A service station operator’s purchases of equipment, tools, sup-
plies and other property not transferred to customers as part of the per-
formance of a taxable service are subject to the sales and use tax. Sup-
plies such as sandpaper, masking paper, masking tape, buffing pads,
paint and lacquer thinner, clean and glaze compound, paint remover,
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tack rags, steel wool, metal conditioner, lacquer removing solvent, rub-
bing compound, wax and grease remover, fluxing materials, disc adhe-
sives and other items used or consumed in performing motor vehicle re-
pair service are taxable.

Note: The interpretations in this rule are effective under the general sales and use tax law
. on and after September 1, 1969,

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.50 Auctions. (sections 77.51 (4) (intro.) and (a), (7) (b) and
(e) and (10) (e), Wis. Stats.) (1) StaTUTE. Section 77.51(7) (b), Wis.
Stats., provides that every person engaged in the business of making
sales at auction of tangible personal property owned by the person mak-
ing the sale or others is a “retailer”. The definition of “retail sale” con-
tained in s. 77.51(4) (a), Wis. Stats., includes any sale at an auction.

(2) THE RETAILER. If an auction company provides complete auction
service, it is the retailer. If an auctioneer contracts with the owner of the
auctioned property and arranges for clerking the auction, the auctioneer
is the retailer. Auctioneers and auction companies who are retailers are
responsible for reporting the sales tax on auction receipts even if the
owner of the property has a Seller’s Permit.

(8) TaxABLE AucTiON RECEIPTS. Taxable receipts from auctions in-
clude gross receipts from:

(a) Auction sales held regularly at an established place of business,
such as an auction house or auction barn. The household goods exemp-
tion does not apply to such sales.

(b) Auctions held regularly on radio, television, or CATV. The house-
hold goods exemption does not apply to such auctions.

(c) Auctions sponsored on an annual or other regular basis by non-
profit organizations or others. The household goods exemption does not
apply to such auctions.

(d) Auction sales of heavy equipment and going-out-of-business auc-
tion sales of retail stores, motels, wholesalers, manufacturers, contrac-
tors and service enterprises. The household goods exemption does not
apply to such sales.

(e) Auction sales of antiques (effective on and after July 31, 1975)
and works of art except when sold w1th other household goods of which
they were a part.

(f) Auction sales of professmnal or business inventories or equipment
even though they may consist of household goods.

(g) Sheriffs’ sales and other auction sales made pursuant to orders of a
Wisconsin court.

(h) All other auction sales are not specifically exempt under the law.

(4) EXEMPT AUCTION RECEIPTS. Gross receipts from the following auc-
tion sales are exempt: (a) Auction sales of personal farm property or
household goods which are not held at regular intervals. Such auctions
are generally held on the property owner’s premises.

1. Household goods. “Household goods” includes tangible personal
property which is associated with maintaining a household and is for
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family use. For example, household goods includes furniture necessary
or ornamental to a house in furnishing or fitting it for use by members of
the household. Thus, auction sales of goods removed from a family home
(such as tables, chairs, lamps, appliances, beds, clocks, musical instru-
ments, dressers, lawn and garden equipment, jugs and fruit jars) are not
taxable. Items which are not considered “household goods” inciude:

a. Highway motor vehicles or trailers, snowmobiles, mini bikes, bi-
cycles, aircraft, boats and other sporting goods.

b. Professional or business inventory equipment.

2. Personal farm property. “Personal farm property” includes trac-
tors, implements of husbandry, machines, equipment or other tangible
personal property used by a farmer to till the soil and raise crops. “Per-
sonal farm Property” does not include riding horses or other recrea-
tional animals or equipment for them, highway vehicles, boats, snowmo-
biles, mini bikes and bicycles.

(b) Sales for resale or sales which are otherwise exempt. If such a sale
is made at an auction, the person conducting the auction should obtain a
properly completed resale or exemption certificate from the purchaser.

(¢) Liquidation sales of an insolvent debtor’s assets which are made
pursuant to the order of a federal bankruptcy court.

(d) One-day auction sales by religious, charitable, educational or civic
organizations and other nonprofit organizations which conduct a fund
raising event, if: 1. The auctioneer is not the retailer, (because the auc-
tioneer’s services are donated); and

2. The organization is not engaged in a trade or business and not oth-
erwise required to have a seller’s permit; and

3. Gross receipts from the auction sale of tangible personal property
and taxable services do not exceed $1,000.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.51 Grocers’ guidelist. (section 77.54 (20), Wis. Stats.) (1)
GENERAL. All sales of tangible personal property are taxable except when
a specific exemption applies. One of the exemptions is for “food, food
products and beverages”, which generally exempts all basic food items
for human consumption necessary for the home preparation of meals.
This exemption, however, does not include many items normally avail-
able in grocery and food stores, such as soda water beverages (including
bases or concentrates to produce soft drinks and fruit drinks), beer, in-
toxicating liquors, candy, paper products and detergents. The following
lists shall serve as a guide to grocers to determine the kinds of items that
are taxable and exempt. :

(2) GuipELISTS. (a) Taxable sales by grocers. Gross receipts from the
sale of the following are taxable:

Adhesive tape. Appliances. Baby (il)eeds (except
Albums. food) .

Amonia. Ash‘f;fays. Bags (all kinds).
Anti-acid products. Aspirin. Bakeware.
Anti-freeze. Auto supplies. Basgkets.
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(4) Entrepreneurs, promoters, sponsors or managers of an amuse-
ment, entertainment or recreational event shall be regarded as retailers
for the purposes of 8. 77.561 (7) (c), Stats., if said entrepreneurs, promot-
ers, sponsors or managers have control and direction of the event includ-
ing activities such as controlling the sale of admissions or admission
tickets; controlling or regulating the admittance of all persons to the
event or place; determining the nature of the amusement, entertainment
or recreation to be offered; deciding the scale of prices to be charged for
admission; receiving the proceeds from ticket sales, including amounts
from ticket agents or brokers; and deciding, or having the right to de-
cide, the disposition of the net profits, if any, realized from the event.

(b) As retailers, such entrepreneurs, promoters, sponsors or managers
are persons liable for the sales tax and are required to hold a seller’s
permit for each place of operations pursuant to s. 77.52(7), Stats., and
may be required to post security as provided in s. 77.61(2), Stats. Such
retailers are required to have a seller’s permit on the first date on which
ticketf or admission to an event to be conducted in this state are offered
for sale. :

(6) This rule does not apply to traveling attractions which perform in
stadiums, theaters or other places where the permanent management of
such stadium, theater or other location holds a valid seller’s permit, con-
trols the sale of tickets or admissions and assumes the liability for the
payment of the sales tax. Further, it does not apply to churches or other
nonprofit groups which operate within the occasional sale limitations of
8. 77.51(10) (c), Stats.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, March, 1976, No. 243, eff. 4-1-76; renum. from Tax 11.02; Register,
January, 1978, No. 265, eff. 2-1-78.

Tax 11.55 Agents, consignees, lienors and brokers. (s. 77.51 (4g)
(f), (7) and (8), Stats.) (1) UNDISCLOSED PRINCIPAL. A person who has
possession of personal property owned by an unknown or undisclosed
principal and has the power to transfer title to that property to a third
person, and who exercises that power, is a retailer whose gross receipts
are subject to the tax.

(2) DiscLosED PRINCIPAL. (a) Gross receipts from the sale of tangible
personal property made by a person with possession of the property,
who is acting for a known or disclosed principal, are taxable to the prin-
cipal if the principal is engaged in the full or part-time business of selling
tangible personal property. If the principal fails to pay the tax, the agent
may be liable for it.

(b) A principal shall be deemed disclosed to a purchaser only when
the evidence shows that the identity of the principal is made known to
the purchaser at the time of the sale, and when the name and address of
the principal appear on the books and records of the agent.

(3) ENFORCEMENT OF LIENS. Pawnbrokers, storage persons and others
selling tangible personal property to enforce a lien are retailers with re-
spect to such sales, and tax applies to the gross receipts from such sales.

(4) RerossEssioNs. Repossessions of tangible personal property by a
seller from a purchaser when the only consideration is cancellation of
the purchaser’s obligation to pay for the property is not a taxable trans-
action. However, sales at retail of repossessed property (e.g., by finance
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companies, insurance companies, banks and other financial institu-
tions) are taxable sales.

Note: The interpretations in this rule are effective under the general sales and use tax law
effective September 1, 1869.

. History: Cr. Register, May, 1978, No. 269, eff. 6-1-78.

Tax 11.57 Public utilities. (ss. 77.54 (3), (6) (a) and (c), and (17),
Stats.) (1) TAXABLE SALES. The gross receipts from the sale of the fol-
lowing tangible personal property and services provided by utilities are
taxable: ,

(a) Utility services billed to household, industrial or commercial cus-
tomers, with any adjustments for discounts taken by customers (e.g.,
early payment discount) in the utility’s next reporting period.

(b} Excess use charges and minimum or idle service charges.

(c) The gross amounts received for contacts on poles and excess pole
height contributions.

(d) Parking space rentals.

(e) Rentals of transformers located on a customer’s property.
(f) Labor and materials to install or repair conversion burners.
(g) The rental of water heaters.

(h) Sales of scrap, gravel or timber sold for removal.

(i) Sales of tools, used equipment and other tangible personal prop-
erty to employes.

(j) Pilot relights for furnaces (“no heat” calls), or replacing appliance
fuses.

(k) Sale of a utility overhead transmission or distribution line in
place, if installed under easement or license on land owned by others.
(See rule Tax 11.86.)

(1) Charges to builders to put in “temporary services”.

(2) NonTaXABLE SALES. Gross receipts from the following charges to
customers are not subject to the tax:

(a) Connection or reconnection charges.

(b) Utility services delivered to Indians living on a Indian reservation,
g:) seévices delivered on the reservation to an Indian tribal governing
ard.

(¢) Billings for repairs to persons who damaged utility property.
(d) Services coincidental with house moving.
(e) Pilot relight of yard gas lamp.

(f) Contributions in-aid of construction (i.e., payments by a customer
to have a line extended to the customer’s property).

(g) The installation charge for a pole sold to customer, which is in-
stalled on land owned by the customer. »
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(h) “Wheeling” energy for another utility.

(i) Sales of gas or other fuel (electricity is not a fuel) to farmefs if the
fuel is used to heat farm buildings, including greenhouses.

(j) Labor charged a customer for the installation of a complete fur-
nace or built-in appliance. -

(k) Water delivered to customers through mains.

(3) TaxABLE PURCHASES. (a) Persons engaged in the business of pro-
viding electrical or gas public utility service are consumers of the tangi-
ble personal property or taxable services used to provide such services.
The tax applies to the sales of such items to them, except where a spe-
cific exemption applies, such as the exemptions shown in subsection (4).

(b) Examples of gross receipts from the sale, lease or rental of items to
a public utility which are subject to the tax are: 1. Transformers, substa-
tion equipment and other tangible personal property purchased by a
utlhtly and use to construct, improve or repair a transmission or distribu-
tion line.

2. A contractor’s charges for the construction, improvement or repair
of an overhead utility transmission or distribution line installed under
easement or license on land owned by others. (See Rule Tax 11.86.)

3. Charges for coating pipe or creosoting poles.
4. Charges for X-rays of welding joints.

5. Gas or electricity purchased for resale but used by a utility, but not
gas used as a fuel in producing electricity or steam.

6. Charges for aerial photographs and maps.

(4) NONTAXABLE PURCHASES. The following sales to public utilities are
not subject to the tax: (a) Coal, oil, gas and nuclear material converted
to electrical energy, gas or steam by utilities (s. 77.54 (6) (c), Stats.).

(b) A steam generator or other machines and equipment exclusively
and directly used in manufacturing electricity or steam. The manufac-
turing process begins when the coal starts moving by conveyor directly
to the boiler bunker, and it ends at the generator bus duct. An overhead
crane used for the 1nstallat10n and repair of a turbine, and a fuel storage
tank are not directly used in manufacturing.

Note: The interpretations in this rule are effective under the general eales and use tax law
on and after September 1, 1969 except for subsection (1) (e) and (1) which becomes effective
February 1, 1979.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

Tax 11.61 Veterinarians and their suppliers. (ss. 77.51 (7) (m)
and (o) and 77.52 (2) (a) 10, Stats.) (1) VETERINARIANS. (a) Charges
made by veterinarians which shall be exempt from the sales tax include
charges for the following professional services for animals:

1. Medical services.
2. Hospitalization services.

(b) Charges made by veterinarians which shall be subject to the sales
tax include charges for the following activities for animals:
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1. Boarding.
2. Grooming.
3. Clipping.

(c) Sales of tangible personal property by veterinarians which shall be
taxable include the following:

1. Leashes, collars and other pet equipment.
2. Pets.
3. Pet food.

(2) (a) Sales to veterinarians of medicines for animals and sales of
other tangible personal property to be used or furnished by them in the
performance of their professional services to animals shall be subject to
the sales or use tax. Prior to June 24, 1974 sales to veterinarians of
medicine for animals were taxable if the medicine was to be used or fur-
nished by a veterinarian in the performance of services, but were exempt
if they were purchased for resale independent of the performance of
such service.

(b) If the tax on sales to veterinarians is not collected by a supplier
(for example, because the supplier is located out-of-state and is not re-
quired to be registered with the department), the veterinarian shall be
responsible for and shall report and pay a use tax on such purchases
directly to the department.

History: Cr. Register, Auvgust, 1976, No. 248, eff. 9-1-76; am. (2) (a), Register, January,
1978, No. 266, eff. 2-1-78.

Tax 11.62 Barbers and beauty shop operators. (s. 77.51 (7) (i) and
77.52 (2) (a) 10, Stats.) (1) NONTAXABLE SALES AND SERVICES. (a) Bar-
bers and beauty shop operators are engaged primarily in a service occu-
pation and charges for services on human beings shall be exempt from
the sales tax.

(b) Barbers and beauty shop operators shall not be required to regis-
ter as retailers with the department if their gross receipts from sales of
tangible personal property or taxable services are $1,000 or less within a
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calendar year. Persons who are exempt as such occasional sellers shall
pay sales or use tax to their suppliers on all purchases, including items
that may be resold to customers. Persons who exceed the standard shall
register with the department and obtain a seller’s permit. Persons who
register may purchase tangible personal property (such as hair pieces)
for resale without paying tax by issuing to their supplier a properly com-
© pleted resale certificate.

(2) TAXABLE SALES AND SERVICES. (a) Barbers and beauty shop opera-
tors are the consumers of the materials and supplies which are used in
performing their services and shall pay sales tax to their suppliers on
such purchases.

(b) Over the counter sales by barbers or beauty shop operators of
packaged cosmetics, hair tonics, lotions, wigs, falls, toupees or other
merchandise and their charges for servicing wigs, hair pieces or other
tangible personal property shall be subject to the sales tax. Unless a bar-
ber or beauty shop operator falls within the occasional sales standard set
forth in subsection (1) (b), the person shall be responsible for collecting
and remitting to the department the tax on all such sales or charges.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1869,

History: Cr. Register, August, 1976, No. 248, eff. 9-1-76.

Tax 11.63 Radio and television statioms. (sections 77.51(4),
77.562(2) (a)11 and 77.54 (23m) , Wis. Stats.) (1) NONTAXABLE SERVICES.
Gross receipts from the sale of the following services are not subject to
the sales and use tax.

(a) Air time.
(b) Advertising.

(2) TaxaBLE SALES. (a) Gross receipts from charges imposed by a ra-
dio or television station for art work, slides, films, tapes or other tangible
personal property which such station prepares or produces for its adver-
tisers or sponsors are subject to the sales and use tax. Such gross receipts
are taxable even though a station may retain possession of the tangible
personal property because “sale” is defined to include the transfer of not
only title to and possession of tangible personal property, but also the
transfer of enjoyment of tangible personal property. If an advertiser
maintains any control over the tangible personal property prepared or
produced such as the right to determine when the property will be used
for advertising purposes, the advertiser is deemed to have received the
enjoyment of the property. .

(b) Gross receipts from a radio or television auction are subject to the
sales and use tax. :

(c) If a radio or television station advertises on behalf of out-of-state
persons to sell merchandise (such as records or books) , the station is the
retailer of such merchandise and must pay sales tax on such sales if:

1. The advertising message does not clearly identify the out-of-state
source of the merchandise; or

2. The merchandise orders are sent directly to the station which ac-
counts for the gross receipts.
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(3) NoNTAXABLE PURCHASES. The gross receipts from the sale, lease or
rental of motion picture films or tape, and advertising materials related
thereto, to a motion picture theater or radio or television station are
exempt from the sales and use tax under section 77.54 (23m). Sales of
sound tapes to radio stations are included in this exemption.

(4) TaxasLE PURCHASES. Radio and television stations are consumers
of equipment, materials and supplies used to conduct their businesses
and shall pay sales or use tax on purchases of such tangible personal
property except as provided in subsection (3).

(5) BroabpcastinGg ToweRrs. Commercial broadcasting towers consti-
tuting the transmission antenna system of a radio or television station
are deemed real estate improvements for sales and use tax purposes if
installed on land owned by the station. Contractors engaged in construc-
tion of such broadcasting towers are the consumers of building materials
used by them in constructing, altering or repairing such towers and must
pay tax on the cost of such materials.

History: Cr. Register, December, 1977, No, 264, eff. 1-1-78.

Tax 11.64 Background music. (section 77.51(4) (intro) and (j),
Wis. Stats.) (1) GENERAL, Persons in the business of providing back-
ground music commonly utilize one or both of the methods set forth
bel(()lw. The sales and use tax consequences depend upon the method
used.

(2) Music PLAYED AT CENTRAL STUDIO. The gross receipts from the fur-
nishing of background music to business, industry and others from a
central studio over telephone circuits or by FM radio are not subject to
the sales or use tax. The persons who provide such service are the con-
sumers of the tapes, tape players, transmitters and other tangible per-
sonal property used to provide the service, and their purchases of these
ttems, as well as telephone services from the telephone company, are
taxable. However, the gross receipts from equipment leased or rented to
the customer as part of providing this service are taxable, and an exemp-
tion for resale may be claimed on the purchase of such leased or rented
equipment, if the equipment is used exclusively for lease or rental.

(3) Music PLAYED BY cUSTOMER. The gross receipts from the lease,
_ rental, hire or license to use all tangible personal property comprising a
background music system are taxable when the system is located on a
customer’s (e.g., lessee’s or licensee’s) premises and is operated by the
customer. Any charge for installing the system is taxable. The sale of the
tapes, equipment and other tangible personal property to the person
providing the system (e.g., the lessor or licensor) is exempt as a sale for
resale, since rental is the equivalent of a resale.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, September, 1977, No. 261, eff. 10-1-77.

Tax 11.65 Admissions. (section 77.52(2) (a) 2, Wis. Stats.) (1) Taxa-
BLE SALES. (a) The sale of admissions to amusement, athletic, entertain-
ment or recreational events or places and the furnishing for dues, fees or
other considerations, the privilege of access to clubs or the privilege of
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having access to or the use of amusement, entertainment, athletic or rec-
reational facilities are taxable. This includes admissions to movies, bal-
lets, musical and dance performances, ball games, campgrounds, cir-
cuses, carnivals, plays, hockey games, ice shows, fairs, snowmobile and
automobile races, and pleasure tours or cruises.

(b) The sales tax applies to the gross receipts of organlzatxons which
have as an objective the supplying of amusement, athletic, entertain-
ment or recreational facilities to their members such as country clubs,
golf clubs, athletic clubs, swimming clubs, yachting clubs, tennis clubs
and flying clubs. The proceeds received from initiation fees, special as-
sessments, dues, and stock sales of clubs supplying amusement, athletic,
entertainment or recreational facilities to members are charges for the
plrlif)llege of obtaining access to such clubs and are taxable receipts of the
clubs

(¢) Admissions to customer participation events such as swimming,
skiing, bowling, skating, bingo, golfing, curling, dancing, card playing,
hayrides, hunting, fishing, and horseback or pony riding are taxable.

(d) The charge for the privilege of fishing in fish ponds is taxable, even
if the charge is based in whole or in part on the pounds or size of fish
caught.

(e) A person who provides boat, tackle, bait and guide service pro-
vides a combination of recreational items which is subject to the tax, but
guide service alone is not taxable.

(f) The sales tax applies to the gross receipts from conducting bingo
games. The tax is remitted to the bingo control board, rather than the
department of revenue.

2) NONTAXABLE SALES. The following are nontaxable admissions:

(a) The dues of civic, fraternal, religious, patriotic and lodge type or-
ganizations which are not orgamzed for the purpose of furnishing
amusement, athletic, entertainment or recreational facilities to their
members.

(b) Admissions to museums of history, art or science, and to auto or
trade shows, if professional entertainment is not provided at the show.

(c) Admissions to antique shows unless the admission charge can be
used as a credit against the prlce of merchandise purchased.

(d) Entry fees in contests if the prlmary motive of the ma30r1ty of the
persons entering the contest is “business” and not “recreation”. Gener-
ally, entry fees are not taxable for:

1. Professional golfers entering a major tournament.

2. Professional riders entering a rodeo.

3. Professional stock car drivers entering an auto race.

4. Large snowmobile races where the entrants are primarily manufac-
turers’ representatives.
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(3) PrizE MONEY. Bowling alley proprietors shall pay tax on all their
regular bowling fees, including bowling tournament entrance fees. How-
ever, in the case of tournament entrance fees, the proprietor may sub-
tract from its taxable gross receipts the amount advertised and set aside
for prize money.

(4) “DonaTiOoNs”. (a) Persons conducting recreational events occa-
sionally assert that the receipts are not taxable because they are dona-
tions and not charges for admission. T'o qualify as a donation, a payment
must be totally voluntary and no restriction whatsoever may be placed
on the entrance of persons not making a donation. The facts surround-
ing the requests for the donation must be obvious that admittance is not
restricted to those making a donation. A set amount for the donation
(through newspaper publicity or signs at the entrance), a turnstile or
restrictive device that must be passed through, or an attendant request-
ing a donation at the door shall be presumptive evidence that the charge
is not a donation but that the payment is required.

(b) When a charge to a patron bears little or no relationship to the
acutal value received, such as $100 per ticket for fund raising dinner
dance, the tax may be based on reasonable value of the tangible personal
property and taxable services received.

(5) Locarion ofF EVENT. The receipts from sales of tickets of admis-
sions to places of amusement or athletic events which take place in Wis-
consin are taxable, even though some of the tickets may be sold out-of-
state. For example, all sales of University of Wisconsin football tickets
for games played in Wisconsin are taxable. However, if the University of
Wisconsin, as agent, sells tickets for the University of Michigan, the re-
ceipts are not subject to the Wisconsin sales tax.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969.

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.66 Communication and CATV services. (sections
77.561(28), 77.52(2) (a)4 and 12 and 77.54 (24), Wis. Stats.) (1) Taxa-
BLE SERVICES. Gross receipts from the sale or charge for the following
services are taxable: (a) Intrastate telegraph service.

(b) Telephone services, except interstate service, directory advertis-
ing and coin-operated telephone service. All intrastate toll services pro-
vided on or after July 31, 1975 and billings for exchange service made on
or after that date are taxable.

(¢) Two-way voice communication services over telephone or radio
(commonly referred to as mobile telephone service). Nonmechanical
telephone answering services are not taxable.

(d) One-way paging service effective July 31, 1975.

(e) Cable television system service, including installation charges, ef-
fective October 1, 1975.

(2) PURCHASES BY PERSONS PROVIDING SERVICE. Persons engaged in the
business of providing communications services are consumers, not re-
tailers, of the tangible personal property used in providing such services.
The tax applies to the sale of such property to them. However, section
77.54(24), Wis. Stats., exempts “apparatus, equipment and electrical
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instruments, other than station equipment, in central offices or tele-
phone companies, used in transmitting traffic and operating signals”.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78.

Tax 11.67 Service enterprises. (section 77.51(4) (intro.) and (h),
(5), (7, (11) (a) and (c) and 77.52(1), Wis. Stats.) (1) GENERAL.
When a transaction involves the transfer of tangible personal property
along with the performance of a service, the true objective of the pur-
chaser must be considered to determine whether such transaction is a
sale of tangible personal property or the performance of a service with
the transfer of property being merely incidental to the performance of
the service. If the objective of the purchaser is to obtain the personal
property, a taxable sale of that property is involved. However, if the ob-
Jective of the purchaser is to obtain the service, a sale of a service is
involved even though, as an incidence to the service, some tangible per-
sonal property may be transferred. Thus, a person performing business
advisory, record keeping, payroll and tax services for small businesses is
providing a service. Such person is the consumer, not the seller, of prop-
erty such as forms and binders which furnishes without separate charge
as an incidence to the service.

(2) RECEIPTS AND PURCHASES OF PERSONS PROVIDING SERVICES. (a)
Since persons engaged in the business of furnishing services are consum-
ers, not retallers, of the tanglble personal property which they use inci-
dentally in rendering their services, tax applies to the sale of such prop-
erty to them. Examples are physicians, lawyers and accountants.

(b) A person who performs a nontaxable service in conjucntion with
the sale of tangible personal property is a retailer with respect to such
" sales, and the tax applies to the total gross receipts therefrom without
any deduction for the work, labor, skill, time spent or other expense of
producing the property.

(c) If there is a single charge for prowdlng both taxable and nontax-
able services, the entire charge is subject to the tax. However, if the
charges for taxable and nontaxable services are separately stated on an
invoice, the tax applies only to the charge attributable to the taxable
services.

(3) SpeciaL srruaTions. (a) Hospitals and clinics. Hospltals and
medical clinics generally provide nontaxable professional services. They
are, therefore, the consumers of tangible personal property used in ren-
dering such services. Hospitals and clinics which, in addition to render-
ing professional services, also sell tangible personal property are retail- -
ers which shall obtain a seller’s permit and report the tax on such sales.
For example, sales of non-prescription medicine by a hospital or clinic
pharmacy are taxable.

(b) Original manuscripts or musical arrangements. The transfer to a
publlsher of an original manuscript or musical arrangement for publica- -
tion is not a sale of tangible personal property and is not subyect ot the
tax. However, the sale of copies of an author’s or composer’s work is a
sale of tangible personal property and is taxable. The sale of manu-
scripts is taxable if the manuscript itself is of particular value as an item
of tangible personal property and the purchaser is buying the property,
not the service which went into it.
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(c) Artistic expressions. Sales of works of art, such as paintings and
sculptures, are taxable.

(d) Interior decorator’s fee. 1. An interior decorator’s fee is taxable
when the decorator’s services are part of a sale of tangible personal prop-
erty. For example, a decorator’s fee is taxable when it is added to the bill
for tangible personal property on a cost-plus arrangement. Also, if a dec-
orator bills a client only for the full list price of property sold and then
receives the equivalent of a fee through the decorator’s supplier in the
form of a trade discount, the decorator shall pay a tax on the full amount
billed the client without any deduction for services performed.

2. A decorator’s fee is not taxable if the fee is solely for services ren-
dered (such as designing a decorative scheme, advising clients or recom-
mending colors, paints, wallpaper, fabrics, brands, or sources of supply)
and there is no sale of tangible personal property involved with the
transaction.

(e) Research and development. 1. The development of information
pursuant to a research and development contract is a sale of a service
which is not subject to the sales tax. Although the person performing the
research and development may be under contract to provide such things
as plans, designs and specifications, or to test and evaluate a proposed
product, the primary objective of the customer is to obtain the results of
the technical skill and the experimental and research work of the engl-
neers and other technicians of the researcher.

2. In certain instances under a research and development contract, the
information cannot be developed without the production of a prototype.
In this situation, the research owes tax on the materials used to con-
struct the prototype since it is used to compile the data, designs, draw-
ings and whatever else is provided the customer. The measure of the tax
is the cost of the materials going into the production fo the prototype as
well as all other materials consumed in performing the contract. The
transfer of the prototype is incidental to the transfer of information, and
for sales tax purposes is deemed not a sale of tangible personal property.

3. A research and development contract is distinguishable from a con-
tract for the production of an item after the research and development
has been completed. All charges to the researcher’s customer relating to
the production of such an item are for the sale of tangible personal prop-
e}rlty, not research and development services, and as such are subject to
the tax.

(f) Recording studios. When a recording studio/égrees to furnish or
supply records, acetates or other tangible personal property which be-
comes the property of others, the tax applies to the total gross receipts
resulting from the sale of such tangible personal property. Gross receipts
shall not be reduced for labor or service costs, including charges for the
use or rental of studio facilities, even though such costs may be itemized
in billing the customer.

(g) Architects. Fees paid to architects to design buildings or struc-
tures are for services performed, and are not subject to the tax. If, how-
ever, an architect has blueprints made from original drawings, the sale of
the blueprmts is subject to the tax.
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(h) Drafting. Charges made by a self-employed person for commer-
cial drafting are subject to the tax when the charge is for detailed draw-
ings based entirely on specifications and data supplied by customers
(e.g., architects, engineers or business firms) . These charges are taxable
because the concepts, ideas, specifications or designs depicted in the
drawings produced are the customer’s and the person performing the
drafting simply transfers the details supplied by the customer to paper
thereby producing a drawing (tangible personal property) for use by the
customer.

(i) Enuresis alarms. Charges for rental of bed-wetting alarm systems
are taxable charges for the use of tangible personal property, not charges
for personal services, whether or not the lessor analyzes information
about the user and completes a report based on the information.

(3) Detonating explosives. Detonating explosives is a non-taxable ser-
vice. A person who performs such service and furnishes the explosives
uged in conjunction with the service is the consumer of the explosives.

(k) Community antenna systems (Cable TV). Effective October 1,
1975, services by a cable television company are subject to the tax. Per-
sons offering such services are consumers of the tangible personal prop-
erty they purchase or rent. Thus, sales of tangible personal property to
these persons are subject to the tax. For further information see rule Tax
11.66. :

(1) Taxidermists. Taxidermists perform service on tangible personal
property. Gross receipts from such service are subject to the tax.

(m) Car washes. The gross receipts of persons providing car wash ser-
vice, including those providing coin-operated self-service car washes
congisting of a pressurized spray of soap and water, are taxable. Such
persons are the consumers of the tangible personal property they
purchase, except for the wax transferred to a customer’s vehicle. Thus,
suppliers may accept a resale certificate for wax sold to car wash opera-
tors, but suppliers are liable for the tax on all other sales of supplies to
such operators.

(n) Soliciting advertising for telephone directories. Persons who so-
licit advertising for telephone books and who, as an incident of such ser-
vice, provide telephone books to telephone companies or their subscrib-
ers, are the consumers of and must pay tax on all the telephone books
they distribute in Wisconsin.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.68 Construction contractors (ss. 77.51(4) (intro), (g), and
(i); (11) (intro) and (c)4; (12) (intro) and (c)2 and (18); and
77.52(2) (a) 10, Stats.) (1) GEnERaL. (a) Construction contractors may
be retailers with respect to some activities and consumers with respect
to others. When a construction contractor acts as a retailer, the contrac-
tor shall obtain a seller’s permit and pay the tax on gross receipts from
retail sales of tangible personal property or taxable services. When the
contractor acts as a consumer, the contractor shall pay the tax on its
purchases of property consumed.

(b) Contractors are retailers of:
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1. Property which retains its character as personal property after sale
and installation. (See subs. (4) and (6).)

2. Labor or services furnished in installing tangible properfy which
retains its character as personal property after installation. (See subs.
(4) and (6).)

3. Labor and material furnished in the repair, service, alteration, fit-
ting, cleaning, painting, coating, towing, inspection and maintenance of
items of real property which retain their character as tangible personal
property for repair purposes. (See sub. (10) for a description of such
property.)

4. Tangible personal property sold. -

(c) Contractors are consumers of tangible personal property they use
when engaged in real property construction activities, such as altering,
repairing or improving real property.

(2) REAL PROPERTY CONSTRUCTION CONTRACTORS. (a) Generally, real
property construction contractors are persons who perform real prop-
erty construction activities and include persons engaged in such activi-
ties as building, electrical work, plumbing, heating, painting, steel work,
ventilating, paper hanging, sheet metal work, bridge or road construc-
tion, well drilling, excavating, wrecking, house moving, landscaping,
roofing, carpentry, masonry and cement work, plastering and tile and
terrazzo work.

(b) A retailer may also be a real property contractor, such as a depart-
ment store which sells and installs tangible personal property which be--
comes a part of real property after installation (e.g., a hot water heater
or water softener sold and installed in a purchaser’s residence).

(3) PurcHASES BY CONTRACTORS. (a) Under s. 77.51 (18), Stats., con-
tractors who perform real property construction activities are the con-
sumers of building materials which they use in altering, repairing or im-
proving real property. Therefore, suppliers’ sales of building materials
to contractors who incorporate the materials into real property in per-
forming construction activities are subject to the tax.

(b) Property which a construction contractor will resell as personal
property may be purchased without tax for resale. Such property in-
cludes personal property furnished as part of a real property construc-
tion activity when the personal property retains its character as personal
property after installation. (See subs. (4) and (6).)

(c) Machinery and equipment (such as road building equipment,
tunnel shields, construction machines, cement mixers and trucks), tools
(such as power saws and hand tools), and supplies (such as machine
lubricating and fuel oils, form lumber and industrial gases) purchased
by a congtruction contractor for the contractor’s use are generally either
consumed in the process of construction or are removed when the pro-
ject is completed. The contractor is the consumer of such personal prop-
erty and shall pay the tax on its purchases of such property.

(4) CLASSIFICATION OF PROPERTY AFTER INSTALLATION. (a) Contractors
shall determine whether a particular contract or transaction results in
an improvement to real property or in the sale and installation of per-
sonal property. In determining whether personal property becomes a
part of real property, the following criteria shall be considered (See
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Dept. of Revenue vs. A. O. Smith Harvestore Products, Inc. (1976), 72
Wis. 2d60):

1. Actual physical annexation to the real property.

2. Application or adaptation to the use or purpose to which the real
property is devoted; and

3. An intention on the part of the person making the annexation to
make a permanent accession to the real property.

(b) Certain types of property that have a variety of functions may be
personal property in some instances and additions to real property in
others. Examples are boilers, furnaces, stand-by generators, pumps,
substations and transformers. When such property is installed primarily
to provide service to a building or structure and is essential to the use of
the building or structure, it is a real property improvement. However,
when similar property is installed in a manufacturing plant to perform a

- processing function, it may, as machinery, retain its status as personal
property.

(5) PERSONAL PROPERTY WHICH BECOMES A PART OF REALTY. A construc-
tion contractor is the consumer of personal property, such as building
materials, which is incorporated into or becomes a part of real property,
and sales of such personal property to a contractor are subject to the tax.
Personal property which becomes a part of real property includes the
following:

(a) Boilers and furnaces for space heating.

(b) Built-in household items such as kitchen cabinets, dishwashers,
fans, garbage disposals and incinerators.

(c) Cemetery monuments.

(d) Buildings, and structural and other improvements to buildings,
including awnings, canopies, carpeting, foundations for machinery,
floors (including computer room floors), partitions and movable walls,
general wiring and lighting facilities, roofs, stairways, stair lifts, sprin-
kler systems, storm doors and windows, door controls, air curtains, load-
ing platforms, central air conditioning units, building elevators, sanita-
tion and plumbing systems, and heating, cooling and ventilation
systems.

(e) Fixed (year-around) wharves and docks.

(f) Improvements to land including retaining walls, roads, walks,
bridges, fencing, railway switch tracks, ponds, dams, ditches, wells, un-
derground irrigation systems, dralnage storm and sanltary sewers, and
water supply lines for drinking water, sanitary purposes and fire protec-
tion.

(g) Planted nursery stock.

(h) Residential water heaters, water softeners, intercoms, incinera-
tors and garage door opening equipment (except portable equipment) .

(i) Silos and grain elevators.
(j) Swimming pools (wholly or partially underground).

(k) Storage tanks constructed on the site.
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(1) Traffic signals;-and street and parking lot lighting.

(m) Truck platform scale foundations.

o (n) Walk-in cold storage units becoming a component part of a build-
ing.

(6) PROPERTY PROVIDED UNDER A CONSTRUCTION CONTRACT WHICH RE-
MAINS PERSONAL PROPERTY. (a) Contractors shall obtain a seller’s permit
and report for taxation gross receipts from the sale and installation of
personal property, furnished under a construction contract, which re-
tains its character as personal property after installation. Examples of
such property are:

1. Furniture, radio and television sets and antennas, washers and dry-
ers, portable lamps, home freezers, portable appliances and window air
conditioning units.

2. Communication equipment (such as intercoms, pneumatic tube
systems, and music and sound equipment) in business, industrial or
commercial buildings, schools and hospitals, but not in apartment
buildings, convalescent homes or other residential buildings. Prior to
August 1, 1975 such property was either personal property or real prop-
erty, depending upon the degree it was attached to real property.

3. Casework, tables, counters, cabinets, lockers, sinks, athletic and
gymnasium equipment, and related easily movable property attached to
the structure in schools, laboratories and hospitals, but not in apartment
buildings, convalescent homes or other residential buildings. :

4. Machinery, equipment, tools, appliances, process piping and wiring
used exclusively as such by manufacturers, industrial processors and
others performing a processing function with the items.

5. Office, bank and savings and loan association furniture and equip-
ment, including office machines, safe deposit boxes, drive-up and walk-
up windows, night depository equipment, remote TV auto teller sys-
tems, camera security equipment and vault doors (vault doors were not
considered personal property until August 1, 1975).

6. Personal property used to carry on a trade or business (e.g., fixtures
and equipment installed in stores, taverns, night clubs, restaurants, ice
arenas, bowling alleys, hotels and motels, barber and beauty shops, fig-
ure salons, theaters and gasoline service stations). Prior to August 1,
1975 service station equipment such as underground tanks, gasoline
pumps and hoists installed in or securely attached to their owner’s land
was real property, but such property was personal property if the per-
sonal property and land were owned by different persons. After that
date underground tanks are real property regardless of the ownership of
the land to which they are attached.

7. Shades, curtains, drapes, venetian blinds and associated hardware.

8. Radio, television and cable television station equipment, but not
broadcasting towers installed on their owner’s land.

9. Mobile homes located in a mobile home park on land owned by a
person other than the mobile home owner. '
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10. Advertlsmg signs, except their underground concrete foundations.
However, prior to August 1, 1975 advertising SIgns were real property if
erected on and securely attached to the owner’s land.

11. Buildings and standing timber sold for removal.

12. Utility transmission and distribution lines installed on land owned
by others (see rule Tax 11.86), and oil and gas pipeline pumping station
equipment.

13. Commercial and industrial incinerators which do not become an
integral part of the building.

14, Seating in auditoriums and theaters, and theater stage lights and
projection equipment.

(b) If a few iteras of tangible personal property (minor in cost in rela-
tion to the total amount of a contract))are sold as part of a contract
which includes construction of a building or other structure and no sepa-
rate charge is made for such personal property, the cost of such property
to the construction contractor shall be used as the measure (e.g., gross
receipts) subject to sales tax. If a separate charge is made for any such
item, it is subject to the tax, but not less than on its cost. For example, a
refrigerator or drapes may be included in the contract to construct a new
house.

(7) PROPERTY PURCHASED BY A PERSON WHO PERFORMS BOTH CONSTRUC-
TION CONTRACTING AND RETAIL SELLING, WHEN DESTINATION OF PROPERTY
PURCHASED IS UNKNOWN AT TIME OF PURCHASE. Section 77.51(18), Stats.,
provides in part that “A contractor engaged primarily in real property
construction activities may use resale certificates only with respect to
purchases of property which he has sound reason to believe he will sell to
customers for whom he will not perform real property construction ac-
tivities involving the use of such property.” However, some construction
contractors who also sell construction supplies at retail do not know
when they purchase such supplies whether they will be consumed in
construction contracts or resold to others. In such instances, a construc-
tion contractor may do one of the following at the time of making
purchases:

(a) Give a resale certificate to suppliers and thereby purchase the
property without tax. If the contractor later resells the property, the
contractor shall report the sales and pay the tax on the sales price to
customers. If the property is used in fulfillment of a construction con-
tract, the contractor shall pay a use tax on its purchase price.

(b) Pay sales tax to suppliers on all property purchased. If such prop-
erty is later consumed in fulfilling a construction contract, the tax obli-
gation is taken care of. If the property is resold at retail, the contractor
shall remit sales tax on such retail sales, but may take as a credit against
the sales tax any tax paid to suppliers at purchase.

(8) PROPERTY PURCHASED TO FULFILL A CONTRACT WITH AN EXEMPT EN-
TITY. (a) The sales tax exemption provided to governmental units and
other exempt entities (such as churches and nonprofit hospitals) does
not apply to building materials purchased by a contractor for use under
a construction contract to alter, repair or improve real property for the
exempt entity. Gross receipts from sales of such building materials to a
contractor are subject to the tax if the building materials become part of
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real property after construction or installation. For example, a contrac-
tor shall pay the tax to its supplier of tangible personal property
purchased to construct’a bridge, road or government building. A con-
tractor also shall pay the tax on its purchases of pumps and other equip-
ment for use at a municipal well or at a water or sewerage lift or pumping
station, since such property becomes a part of realty after installation.

(b) A contractor may purchase without tax for resale tangible per-
sonal property which retains its character as personal property after in-
stallation (as described in sub. (6)), even though the resale of such
property by the contractor is exempt when the property is sold to a gov-
ernmental unit or other exempt entity having a Wisconsin certificate of
exempt status. Such property includes furniture; processing machinery
or equipment used in a municipal sewerage or water treatment plant;
classroom laboratory sinks, tables and other equipment; and seating for
an auditorium. This exemption does not apply to property which be-
comes a part of real property as described in sub. (5) and par. (a).

(9) UsE OF PROPERTY PURCHASED OUTSIDE WiSconsIN. (a) If a con-
struction contractor, when the contractor acts as a consumer, purchases
property outside this state for use in Wisconsin, the contractor shall pay
the Wisconsin use tax, but may claim a credit against this use tax for any
sales or use tax paid in the state where the purchase was made.

(b) If Wisconsin has jurisdiction over the out-of-state supplier, the
supplier shall collect the use tax and remit it to the department. If the
supplier fails to do so, the contractor shall report and pay the tax to
Wisconsin.

(10) CoNSTRUCTION AND REPAIR SERVICES. (a) A contractor who per-’
forms real property construction activities shall not add tax to any
charge for labor or material, since gross receipts from such activities are
not taxable. The tax which a contractor pays on its purchases of materi-
als consumed in real property construction increases its cost of such
materials, thereby becoming a cost of doing business.

(b) A contractor’s charges for the repair, service, alteration, fitting,
cleaning, painting, casfing, towing, inspection and maintenance of all
tangible personal property are taxable. Solely for the purpose of impos-
ing the tax on such service, numerous items that in other circumstances
and for other purposes are deemed part of real property are deemed to
retain their character as tangible personal property. Accordingly, any
construction contractor who is engaged in the repair, service, alteration,
fitting, cleaning, painting, coating, towing, inspection and maintenance
of any items listed in par. (¢) or other items of tangible personal prop-
erty shall register as a retailer and pay the tax on gross receiptis from the
performance of such services.

(c) Section 77.52(2) (a) 10, Stats., provides in part that . . . the fol-
lowing items shall be deemed to have retained their character as tangible
personal property, regardless of the extent to which any such item is
fastened to, connected with or built into real property: furnaces, boilers,
stoves, ovens, including associated hoods and exhaust systems, heaters,
air conditioners, humidifiers, dehumidifiers, refrigerators, coolers,
freezers, water pumps, water heaters, water conditioners and softeners,
clothes washers, clothes dryers, dishwashers, garbage disposal units, ra-
dios and radio antennas, incinerators, television receivers and antennas,
record players, tape players, juke boxes, vacuum cleaners, furniture and
furnishings, carpeting and rugs, bathroom fixtures, sinks, awnings,
Register, November, 1978, No. 276



DEPARTMENT OF REVENUE 181

blinds, gas and electric logs, heat lamps, electronic dust collectors, grills
and rotisseries, bar equipment, intercoms, recreational, sporting, gym-
nasium and athletic goods and equipment including by way of illustra-
tion, but not of limitation, bowling alleys, golf practice equipment, pool
tables, punching bags, ski tows and swimming pools; office, restaurant
and tavern type equipment including by way of illustration, but not of
limitation, lamps, chandeliers, and fans, venetian blinds, canvas aw-
nings, office and business machines, ice and milk dispensers, beverage-
making equipment, vending machines, soda fountains, steam warmers
and tables, compressors, condensing units and evaporative condensors,
pneumatic conveying systems; laundry, dry cleaning, and pressing ma-
chines, power tools, burglar alarm and fire alarm fixtures, electric clocks
and electric signs.”

(d) Charges for tangible personal property (such as a repair part).
incorporated into property listed in par. (c) being repaired are taxable.
Because the item repaired is deemed personal property, any tangible
personal property incorporated into it is deemed purchased by the con-
tractor for resale and therefore may be purchased without tax. For ex-
ample, if a contractor is engaged to repair a refrigerator (whether free-
standing personal property or built-in so as to be a part of real property)
in a home, the repair service and any charge for parts are taxable.

(11) REPAIR SERVICES CONTRASTED WITH REPLACEMENT SERVICES. Sec-
tion 77.51(11) (c) 4, Stats., provides that taxable gross receipts do not
include the price received for labor or services used in installing prop-
erty which constitutes a capital improvement of real property. On the
other hand, s. 77.52(2) (a) 10, Stats., provides that the price received for
labor or services in repairing, servicing, alterlng, fitting, cleaning, paint-
ing, coatmg, towing, inspection and maintenance of tangible personal
property is taxable and many specifically named items retain their char-
acter as personal property regardless of the extent to which fastened to,
connected with or built into real property. Among such items are fur-
naces and boilers used for space heating. In view of these statutes,
charges for services and repair parts for repair of tangible personal prop-
erty covered by both statutes (such as a furnace boiler) are taxable, but
charges for services in totally replacing such property are not taxable. In
the no-tax situation, the replacement personal property is taxable when
sold to the contractor installing it, but the contractor’s charge for the
replacement service is not taxable.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, November, 1978, No. 275, eff. 12-1-78.

Tax 11.69 Financial institutions. (s. 77.51(4) (k)) (1) Exemer
SALES. Financial institutions are primarily engaged in providing nontax-
able services. Such services include charges to customers for cashier’s
checks, money orders, traveler’s checks, checking accounts and the use
of safe deposit boxes.

(2) TAxABLE sALES. A financial institution shall obtain a seller’s per-
mit and regularly file sales and use tax returns if it has taxable gross
receipts. Taxable gross receipts include sales of the following:

(a) Coin savings banks.

(b) Commemorative medals.
Register, November, 1978, No. 275
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(c) Collectors’ coins or currency sold above face value.
(d) Gold and silve; bullion.
" (e) Repossessed merchandise.
(f)b Meals and beverages in the institution’s cafeteria.
(g) Charges for providing parking space for motor vehicles.

(h) Personalized imprinted checks, except where the financial insti-
tution has paid the tax on its purchases of such checks from a retailer
and the financial institution resells the checks to customers at the same
price or a price lower than its purchase price.

(3) PurcHASES. (a) A financial institution’s purchases subject to sales
or use tax include office furniture and equipment (such as desks, chairs,
couches, writing tables and office machines), safe deposit boxes, drive-
up and walk-up windows, night depository equipment, vault doors, re-
mote TV auto teller systems and camera security equipment.

(b) Any tangible personal property purchased by a financial institu-
tion to be given away or sold at cost or less than cost to a customer,
whether or not based upon the amount of a deposit, is taxable at the
time it is purchased. This property includes calendars, playing cards,
plat books, maps and any other items transferred to customers to pro-
mote business. Checking account and savings account forms provided
customers free of charge are also subject to the tax. When such items are

sold by a financial institution at a price in excess of cost, the financial
institution is a retailer and shall report the sales tax on such sales. The
financial institution may purchase such property without tax by giving
itslsupplier a properly completed resale certificate when acting as a re-
tailer.

(¢) If a financial institution is not required to have a seller’s permit
and has a use tax obligation because purchases are made without tax, it
shall apply for a consumers’ use tax registration and report the tax on
such purchases.

(4) DEeFinrTION. In this rule “financial institution” includes a bank,
savings and loan association and credit union.

(5) SPECIAL PROVISIONS. (a) Sales to federal and state chartered credit
unions, banks and savings and loan associations are taxable.

(b) The use tax may not be imposed directly on a federal credit union
due to federal restrictions.

Hiatory: Cr. Register, December, 1977, No. 264, eff. 1-1-78.

Tax 11.70 Advertising agencies. (s. 77.51(4) (intro.) and (h),
77.52(1) and (2), Stats.) (1) NONTAXABLE SERVICES. Charges by adver-
tising agencies are not subject to sales and use tax if they are for services
that are not a part of the sale of tangible personal property, or that do
not represent labor or service costs in the production of tangible per-
sonal property. Examples of such nontaxable services include:

(a) Writing original manuscripts or news releases.

(b) Writing copy to be used in media advertising,
Register, November, 1978, No. 275 .
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amount for such use, and such charge is subject to the tax. In lieu of
making such charge or reporting the tax on the cost of the vehicle, the
dealer may report tax on the following basis:

1. In the case of motor vehicles licensed in the name of the retail
dealer, the tax shall be $1.35 per month until June 30, 1981, and $2.25
per month thereafter.

2. In the case of motor vehicles being operated with retail dealer
plates, the tax shall be 35¢ per month until June 30, 1981 and $.60 per
month thereafter for each plate issued to the dealer.

(b) Retail dealers shall not report on the basis prescribed in par. (a)
for service vehicles such as wreckers or pick-up trucks, or autos used by
customers when their car is being repaired. Wholesalers, distributors,
brokers or manufacturers may not report on this basis.

(8) SALES BY DEALERS TO THEIR SALESPERSONS. When a licensed Wis-
consin motor vehicle dealer sells a motor vehicle to one of the dealer’s
salespersons, the transaction is subject to the sales tax.

(9) HEAVY EQUIPMENT DEALERS. Heavy equipment dealers who are not
registered with the Wisconsin department of transportation as motor
vehicle dealers because their sales are too few in number to require regis-
tration shall not charge the sales tax on their sales of motor vehicles. The
tax shall be collected from the purchaser at the time the unit is regis-
tered with the state. Such heavy equipment dealers may purchase motor
vehicles for resale without tax.

(10) MOTOR VEHICLE REPAIR PARTS AND SUPPLIES. (a) Motor vehicle
dealers with body shops and any other person engaged in motor vehicle
repair may purchase for resale without tax tangible personal property
which is physically transferred to the customer’s vehicle and which
leaves the repair facility with the repaired vehicle. Such property in-
cludes paints, paint hardeners, plastic fillers, welding rods and auto
parts.

(b) Tangible personal property not physically transferred to a cus-
tomer’s motor vehicle are subject to tax. Such property includes tools,
equipment and supplies used or consumed in performing motor vehicle
repair service. Examples of taxable supplies include: sandpaper, mask-
ing paper and tape, buffing pads, paint and lacquer thinner, clean and
glaze compound, disc pads, paint remover, paint masks, tack rags, steel
wool, industrial gases, metal conditioner, brushes, lacquer removing sol-
vent, rubbing compound, wax and grease remover, fluxing materials,
disc adhesive and all other items not physically transferred to the cus-
tomer’s vehicle.

(c) A supplier cannot accept a resale certificate in good faith on items
which are not physically transferred to the purchaser’s customer, except
when the purchaser:

1. Inventories such property;

2. Certifies that the purchaser sells significant amounts of the prop-
erty over-the-counter to walk-in trade; and

Register, May, 1981, No. 306
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3. The purchaser specifies on the resale certificate each type of item
the purchaser sells over-the-counter.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, December, 1977, No. 264, eff. 1-1-78; am. (7) (a) and (8), Register,
May, 1981, No. 307, eff. 6-1-81.

Tax 11.84 Aircraft. (ss. 77.52(2) (a)9, 77.54(5) (a) and (7) and
77.61(1), Stats.) (1) GENErAL. (a) The sales and use tax applies to the
gross receipts from the sale, lease or rental of aircraft and from the sale
of accessories, components, attachments, parts, supplies and materials
for aircraft.

(b) An occasional sale of aircraft in Wisconsin is taxable unless all
three of the following conditions exist:

1. The transfer is to the spouse, parent or child of the transferor;

2. The aircraft was previously registered in Wisconsin in the trans-
feror’s name; and

3. The transferor does not hold and is not required to hold a Wiscon-
sin seller’s permit.

(c) Section 77.61(1) (a), Stats., provides that no aircraft shall be reg-
istered in this state unless the registrant presents proof that the sales or
use tax has been paid. If the aircraft is purchased from a person other
than a Wisconsin aircraft dealer, the purchaser shall pay the tax at the
time the aircraft is registered with the Wisconsin department of trans-
portation, division of aeronautics. The tax applies to aircraft registered
or customarily hangared or both in this state, even though such aircraft
also may be used out-of-state.

(2) TaxaBLE SALES. (a) Aircraft, supplies and repairs. Gross receipts
from the following shall be taxable:

1. The sale, lease or rental of aircraft.

2. The sale of aircraft jet fuel, oil, equipment, parts and supplies sold
and delivered in Wisconsin for operation of aircraft, regardless of where
the aircraft is flown or used. Federal fuel taxes are part of the “sales
price” of jet fuel subject to the sales tax.

3. Charges for air frame and engine inspection, maintenance and re-
pair.

(b) Parking. 1. Section 77.52(2) (a)9, Stats., imposes the tax on
“Parking or providing parking space for aircraft for a considera-
tion. . . except when provided by a governmental unit.” “Parking” in-
cludes occupying space in a hangar when an aircraft is available for use
without requiring a substantial expenditure of time or effort to make it
operational. For example, an aircraft kept in a hangar and available for
normal use is parked, but an aircraft keptin a hangar with its wings off is
stored rather than parked.

2. Indoor parking, such as single or multiple “T” hangar parking, and
outdoor (tie down) parking are taxable, except when provided directly



DEPARTMENT OF REVENUE 193

by a governmental unit to the owner of the aircraft. The gross receipts of
a nongovernmental operator of a hangar from the rental of hangar space
for aircraft are subject to the sales tax whether or not such operator
leases the hangar from a governmental unit.

(c) Other taxable receipts. The gross receipts from charges for aerial
photographs and maps, and from charges for sightseeing flights and for
carrying a skydiver are taxable.

(3) EXEMPT SALES OF AIRCRAFT. Section 77.54 (5) (a), Stats., provides
that the tax shall not apply to gross receipts from aircraft, including
accessories, attachments, parts and fuel therefor, sold to persons using
such aircraft as certified or licensed carriers of persons or property in
interstate or foreign commerce under authority of the laws of the United
States or any foreign government, or to aircraft sold to a nonresident of
this state who will not use such aircraft in this state other than to remove
it from Wisconsin. Scheduled air carriers and commuter carriers with air
carrier operating certificates shall qualify for this exemption.

(4) NONTAXABLE SERVICES. Gross receipts from the following services
or fees shall not be taxable:

(a) Transporting customers or property for hire when the customer
only designates the time of departure and destination while the owner
retains control over the aircraft in all other respects.

(b) Flight instruction when the fees for such instruction are sepa-
rately stated from the charge for the rental of the aircraft.

(c) Advertising promotions such as sky writing and banner towing,
except when the aircraft is leased to a person who provides a pilot.

(d) Emergency rescue service, forest fire spotting and pipeline inspec-
tion service, except where the aircraft-is leased to a company which pro-
vides its own pilot.

(e) Crop dusting, spraying, fertilizing and seeding a farmer’s crops. A
person in this business may purchase weed killers, fertilizer and seed
without tax for resale, if these items are separately itemized on the in-
voice to the farmer.

(f) Landing fees.

Note: The interpretations in this rule are effective under the general sales and use law on
and after September 1, 1969.

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 11.85 Boats, vessels and barges. (ss. 77.51 (7) (am), 77.52 (2)
(a) 9 and 10, 77.563(17) and (18), 77.54 (7) and (13) and 77.61 (1),
Stats.) (1) TAXABLE SALES. Taxable gross receipts mvolvmg boats in-
clude the following:

(a) Gross receipts from the sale, lease or rental of boats and boat ac-
cessories, and of attachments, parts, supplies and materials therefor.

(b) Charges for services involved in installing an item on a boat for a
consumer.

(c) Charges for repair, service, alteration, fitting, cleaning, painting,
coating, towing, inspecting and maintaining boats and their accessories
or component parts. Services purchased outside Wisconsin, which would

Register, December, 1978, No. 276
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be taxable if purchased in Wisconsin, with respect to property later used
in Wisconsin, are subject to use tax.

(d) Charges for docking and storing boats, except where such services
are provided by a governmental unit. The tax applies to boat storage in
public storage warehouses.

(e) The use tax does not apply to household goods for personal use
purchased outside Wisconsin 90 days or more before being brought into
this state by a person becoming domiciled in this state. A boat is not
household goods for this exemption.

(2) ExEmMPT SALES. (a) A boat not required to be registered in Wiscon-
sin with the Wisconsin department of natural resources may be sold at
retail as an exempt occasional sale if the transferor does not hold a
seller’s permit. .

(b) Sales of boats to the spouse, parent or child of the transferor shall
be exempt if the boat was previously registered in Wisconsin in the
transferor’s name and if the transferor does not hold and is not required
to hold a seller’s permit.

(c) Commercial vessels and barges of 50-ton burden and over primar-
ily engaged in interstate or foreign commerce or commercial fishing shall
‘be exempt from the tax. Accessories, attachments, parts and fuel for
such vessels and barges are also exempt.

(d) A boat purchased outside Wisconsin by a nonresident and used by
the nonresident while temporarily in Wisconsin shall be exempt from
the tax if the boat is not used in Wisconsin in the conduct of a trade,
occupation, business or profession or in the performance of personal ser-
vices for wages or fees.

(e) A boat purchased by a governmental unit and by certain nonprofit
organizations shall be exempt from the tax, regardless of the boat’s size
or kind (see 8. 77.54 (9) (a) and s. 77.55 (1)).

(3) PAYMENT oF TaX. (a) No boat shall be registered in this state un-
less the registrant presents proof that the sales or use tax has been paid
or that the transaction was exempt,. If the boat is purchased from a per-
son other than a person with a seller’s permit, the purchaser shall pay
the tax at the time the boat is registered with the Department of Natural
Resources, Boat Registration Section, P.O. Box 7236, Madison, Wiscon-
sin 53707. '

(b) A boat purchased outside Wisconsin which is required to be regis-
tered under Wisconsin law is subject to the Wisconsin use tax, regard- -
less of the state of domicile of the person bringing the boat into Wiscon-
sin or the use of the boat in Wisconsin.

(c) A credit is permitted against the Wisconsin use tax for the sales or
use tax imposed by and paid to the state in which the boat was
purchased.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, -

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79.
Tax 11.86 Utility transmission and distribution lines. ss. 77.51(5),

77.52(2) (a) 10 and 77.52(2) (a)11, Stats.) (1) PERSONAL PROPERTY.
“Tangible personal property”, as defined in s. 77.51 (5) , Stats., includes

Register, December, 1978, No. 276
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overhead telephone and telegraph lines, electrical, water and gas trans-
mission and distribution lines, and the poles, transformers, towers (but
not foundations) , pipes, conduits, sleeves or other overhead property by
which such lines are supported or in which they are contained or con-
nected, if erected or installed under easement or license (including au-
thorizations under ss. 86.16 and 182.017, Stats.) on land owned by a per-
son other than the utility (such lines and facilities located above ground
level being herein collectively referred to as “overhead utility facili-
ties”). The term “tangible personal property”, as defined in s. 77.51 (5) ,
Stats., does not include underground telephone and telegraph lines,
electrical, water and gas transmission and distribution lines, and the
foundations, pipes, conduits, sleeves or other underground property by
which such lines are supported or in which they are contained or con-
nected (such lines and t%cxhtles being herein sometimes collectively re-
ferred to as “underground utility facilities”) .

(2) REAL PROPERTY. (a) The lines, poles, foundations, towers, gravel
and any buildings of a substation located on a utility’s own land are part
of the realty. However, transformers, circuit breakers and other equip-
ment installed to control the flow of electricity remain personal property
after installation.

(b) Concrete foundations (including anchors), crushed rock and.
backfill whether or not on land owned by the utility, are deemed part of
the realty, and materials used in construction or forming the same are
taxable when purchased by the contractor.

(3) TAXABLE AND NONTAXABLE TRANSACTIONS. (a) Gross receipts from
the installation, sale, lease, rental, repair, service or maintenance of
overhead utility facilities which are personal property as described in
subs. (1) and (2) are subject to the sales and use tax. For example, the
gross receipts of a contractor from the construction and installation of
an overhead utility facility, or a portion thereof, and from a sale “in
place” of such a facility, if installed under easement on land owned by a
person other than the utility, are taxable. Materials used in the con-
struction or installation of such property may be purchased without tax
for resale. Gross receipts from the installation, sale, lease, rental, repair,
service or maintenance and removal of underground utility facilities are
not subject to the sales and use tax; however, the materials used in the
construction or installation of such underground facilities cannot be
purchased for resale and are subject to tax at the time of purchase unless
otherwise exempt.

(b) A contractor performing a “lump sum contract” for the construc-
tion of an overhead utility facility, which is personal property as de-
scribed in subs. (1) and (2), may not reduce gross receipts by the
amount of related expenses, such as payments for crop damage, site
preparation, restoration work, tree trimming, line clearing, relocating
existing lines, engineering and design work, surveying, purchasing a
right-of-way and unloading and hauling materials. These payments are
costs of performing the contract and do not affect the amount of taxable

. gross receipts.

(c) When a contractor enters into an agreement to construct or repair
an overhead utility facility, which is personal property as described in
subs. (1) and (2), the total charge for such construction or repair is tax-
able even though a portion of the total charge consists of hourly charges
for the use of equipment.

Register, December, 1978, No. 276
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(d) When equipment for the construction or repair of a utility line is
rented to a utility, the rental charge is taxable. If an operator is included
with such equipment and it is customary or mandatory that the utility
accept the operator with the equipment, the entire charge for the equip-
ment and operator is taxable. A rental agreement exists only if the util-
ity employs the crew other than the equipment operator and provides
on-the-job supervision; otherwise, the entire charge for the repair, ser-
vice, maintenance or installation of the utility line is subject to the tax if
so indicated in par. (c).

(4) NONTAXABLE SERVICES. (a) Gross receipts from a separate con-
tract for tree trimming and line clearing in connection with the construc-
tion gf a new utility line or in the maintenance of an existing line are not
taxable. .

b(b) A separate charge for removing an existing utility line is not tax-
able.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1970. Therefore, a contractor’s gross receipts from the installation
of utility transmission and distribution lines in fulfillment of contracts entered into (or
formal written bids made) on or after September 1, 1970 are subject to this rule. If the
contractor became obligated to perform the contract on or after September 1, 1969 and
before September 1, 1970, a retailer’s sales of materials to the contractor or utility on or after
September 1, 1969 for use in the job are taxable.

History: Cr. Register, November, 1978, No. 275, eff. 12-1-78.

" Tax 11.87 Meals, food, food products and beverages. (ss.
77.561(4) (b) and (), (11) (¢)2, (12) (¢)1 and 77.54(20), Stats.) (1)
DEFINITIONS. In this rule: (a) “Exempt food” means food, food products
and beverages not subject to the sales and use tax.

(b) “Taxable food” means food, food products and beverages subject
to the sales and use tax.

(2) TAXABLE SALES. (a) General. Generally, the gross receipts from
sales of food or beverages shall be taxable when sold by restaurants, caf-
eterias, lunch counters, coffee shops, snack bars, eating houses, hotels,
motels, lodging houses, sororltles, fraternities, drug stores, diners, tav-
erns, vending machines, drive-ins, mobile sales units, clubs and similar
businesses, organizations or establishments.

(b) Sales by generally exempt seller. Certain foods that have been
prepared by a seller by cooking, baking or other methods shall be tax-
able food even though the seller is principally engaged in the sale of ex-
empt food. For example, when a supermarket sells chickens roasted on a
rotisserie, the roastecf chickens are taxable food because heated food (or
heated beverages) are taxable. Heated food or beverages mean those
products, items or components which have been prepared for sale in a
heated condition and which are sold at any temperature which is higher
than the air temperature of the room or place where they are sold.

(¢) Food components of meals. Food items which comprise or are
components of a meal (for example, a basket of chicken with cole slaw
and french fries) shall be taxable food when sold on a “take out” or “to
go” basis and are packaged or wrapped and removed from the premises’
for consumption elsewhere.

(d) Caterers. Meals, food, food produ‘cts and beverages sold by cater-
ers shall be taxable.

_ Register, December, 1978, No. 276
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1. “Caterer” means a person engaged in the business of preparing
meals, food and drinks, and serving these items on premises designated
by a purchaser. When an agreement with a caterer provides that the
caterer shall prepare and serve food either for a stated price per meal, for
a lump sum, or for a price per plate, the consideration paid shall consti-
tute the sale of taxable food. Any rental charges made by a caterer for
items such as tableware, tablecloths or other tangible personal property,
whether or not separately stated on the bill, shall be includable in the
consideration paid and shall be taxable.

2. Charges made by a caterer for preparing and serving meals or drinks
to social clubs, service clubs, fraternal organizations or other nonexempt
purchasers shall constitute exempt sales for resale only if the purchasers
are regularly engaged as retailers of meals, hold a seller’s permit and give
resale or exemption certificates to the caterer.

3. The tax shall apply to items purchased by caterers (such as dishes,
silverware, plastic eating utensils, straws, napkins, tablecloths, punch
fountains, coffee silver service and glassware) which are used by caterers
to serve food or beverages to their customers, or used in conjunction with
providing food or beverages to their customers, or used in conjunction
with providing catering service. However, the following items may be
purchased without tax for resale, if used exclusively for rental purposes
by a caterer and if customers pay specific taxable rental charges for such
use: tents, public address systems, portable dance floors, portable bars,
chairs and tables. ‘

(e) Vending machine sales. A vending machine operator has a “prem-
ise” as defined in s: 77.54 (20) (c) 6, Stats. The operator’s total gross re-
ceipts shall be presumed derived from on-premise consumption unless
records show which portion of the sales were made for off-premise con-
sumption and involve food which could be treated as exempt food.

(f) Cover and minimum charges. Cover charges or minimum charges,
whether listed separately on a bill or collected as an admission fee or
fixed charge, which entitle the patron to receive entertainment or to
dance as well as to receive food, meals or drinks, shall be taxable. If food,
meals or drinks are furnished, prepared or served at locations other than
the place of business of the seller or in a room other than a regular dining

room and an extra charge is made for such service, the entire amount
shall be taxable.

(g) Tips. 1. A tip which is given directly to an employe in cash or
which is added by a customer to a bill which amount is then turned over
in full to the employe, shall be exempt from the sales tax, if the amount
of such tip is wholly in the discretion or judgment of the customer.

2. On and after May 5, 1976, a flat amount or flat percentage, whether
designated as a tip or as a service charge, that is added to the price of a
meal under a requirement of the seller is a part of the selling price of .
such meals and shall be subject to the tax, regardless of whether the
amount or flat percentage may be subsequently paid over in whole or in
part by the seller to employes.

3. However, prior to May 5, 1976, a flat percentage service charge
added to a customer’s bill by a private club was not taxable if:

a. The charge was imposed under the club’s bylaws;
Register, December, 1978, No. 276
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b. The total amount collected was paid directly to food service em-
ployes; and

. ¢. The amount was not part of employes’ wages that brought them up
to the legal minimum wage.

(h) Huber law meals. Meals sold to “Huber Law” prisoners by a sher-
iff or a governmental unit shall be subject to the tax.

(i) Meals to employes. Sales of meals to employes by an employer for
a specific charge shall be taxable.

1. A gpecific charge shall be deemed made for meals if any one of the
following conditions shall be met:

a. The employe shall pay cash for meals consumed.

b. An actual, specific charge for meals shall be deducted from an em-
ploye’s wages.

¢. An employe shall receive meals in lieu of cash to bring the employe’s
compensation up to the legal minimum wage.

d. An employe shall have the option to receive cash for meals not con-
sumed.

2. In the absence of any of the following foregoing conditions, a spe-
cific charge shall not be deemed made when:

a. A value shall be assigned to meals only as a means of reporting the
fair market value of an employe’s meals for FICA (social security) or
union contract purposes.

b. An employe who shall not consume available meals shall have no
recourse against the employer for additional cash wages.

(G) Transportation companies. The sale of meals and liquor by trans-
portation companies (e.g., airlines or railways) to a customer while op-
erating in or over Wisconsin for a specific charge shall be taxable. Such
meals and beverages may be purchased by the transportation companies
without tax for resale. However, if the sales price of the meal or beverage
shall not be separately stated to the customer, the tax shall apply to
purchases of such meals and beverages by transportation companies.

(k) Organizations and their members. 1. When members of an ex-
empt or nonexempt organization meet at a hotel, restaurant or other
place of business where food or drinks are sold and 'the members pay for
such items, the place of business shall be considered selling directly to
the members and not to the organization. The sales shall, therefore, be
subject to the tax, even if the organization shall collect from the mem-
bers and pay the seller, and retain a portion of the collections for its own '
purposes. In such situations, the organization shall be deemed acting for
its members’ convenience and not purchasing and reselling meals.

2. However, when an exempt religious, charitable or educational or-
ganization shall pay for food and beverages out of its own funds, and
shall provide such items to members or others without charge, the sale of
such items by a retailer to the organization shall not be subject to the
tax. If such exempt organizations hold a Certificate of Exempt Status
issued by the department, they shall give the retailer their certificate
number to claim the exemption. . -

. Register, December, 1978, No. 276
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(3) Exempt sALES. The following meals shall be exempt: (a) Health
care factlities. Meals, food, food products, or beverages sold by hospi-
tals, sanitoriums, nursing homes or day care centers registered under ch.
48, Stats. (“Hospital” is defined in s. 50.33 (1), Stats. “Nursing Home”
is defined in s. 146.30, Stats. “Sanitorium” means an institution for the
recuperation and treatment of victims of physical or mental disorders.)
However, if an affiliated organization sells such items, the exemption
shall not apply. For example, if the ladies’ auxiliary of a hospital oper-
ates a coffee shop on the hospital premises, although the ladies’ auxiliary
is a nonprofit organization, the food and drinks sold at such coffee shop
are taxable.

(b) “Meals on wheels”. Effective on and after October 4, 1973, meals,
food, food products or beverages sold to the elderly or handicapped by
persons providing “mobile meals on wheels”.

(¢) Dormitory contracts. Meals, food, food products or beverages fur-
nished under any contract or agreement by a public or private institu-
tion of higher education, effective for the fall semester of 1973.

{d) Groceries. Sales of the basic food items for human consumption
purchased for the home preparation of meals. This includes sales of pre-
packaged ice cream, ice milk, sherbet or yogurt (pint, quart, gallon or
larger sizes), whether prepackaged by the vendor or a supplier. Sales of
smaller sized containers of ice cream, ice milk, sherbet or yogurt, or
cones, sundaes, sodas, shakes and frozen chocolate bars made from these
products shall be taxable.

(4) SPECIAL SITUATIONS. (a) Specialty items. A seller engaged princi-
pally in the sale of taxable food may also be engaged in the sale of ex-
empt food. For example, a restaurant which specializes in serving pan-
cakes may also sell containers of its specially prepared syrup to take
home. Sales of this syrup are not taxable.

(b) Fund-raising events. When a charge to a customer bears little or
no relationship to the actual value of meals, food, food products and
beverages received, such as $100 per ticket for a fund raising dinner
dance, the tax shall be based on the reasonable value of the tangible
personal property and taxable services received by the customer.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969 unless otherwise noted in the rule.

History: Cr. Register, March, 1978, No. 267, eff. 4-1-78.

Tax 11.88 Mobile homes. (ss. 77.51 (7) (am), 77.53 (17), 77.54 (7)
and 77.61 (1) (a) and (c), Stats.) (1) MOBILE HOME AS PERSONAL PROP-
ERTY VS. REALTY IMPROVEMENT. A mobile home is personal property if it is
located in a mobile home park or other place where the land on which
the mobile home is located is not owned by the mobile home owner. A
mobile home is a realty improvement if it is permanently affixed to land
owned by the owner of the mobile home. It is permanently affixed to the
land for sales tax purposes if the mobile home sits on a foundation and is
connected to utilities. “On a foundation” means it is off the wheels and
sitting on some other support.

(2) SALES OF MOBILE HOMES WHICH ARE REALTY IMPROVEMENTS. (a) The
sale of a mobile home and the land to which it is permanently affixed is
the sale of a realty improvement not subject to the tax. The sale of a
mobile home which is aTealty improvement on the land of the seller, and

Register. December. 1980. No. 300
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whichis acquired by the purchaser for removal from the seller’s land for
permanent attachment to the purchaser’s land, is the sale of realty.

(b) If the seller of a mobile home as part of the sales transaction
agrees to permanently affix the home on a foundation on land owned by
the purchaser, the seller is a contractor-consumer engaged in improving
realty. Sales of mobile homes to such a contractor-consumer are subject
to the tax, but the gross receipts from the subsequent sale by the con-
tractor-consumer to the purchaser of the mobile home are not taxable.

(3) SALES OF MOBILE HOMES WHICH ARE PERSONAL PROPERTY. (a) By
dealers: A Wisconsin mobile home dealer’s gross receipts from the sales
of mobile homes which are personal property are subject to the tax.

(b) By retailers who are not. dealers. Retailers who are not mobile
home dealers shall not charge the sales tax on sales of mobile homes
which are personal property. Instead, the purchaser shall pay the tax as
described in sub. (4) (a), unless the transaction is exempt from the tax.

(c) By others. 1. The sales tax status of mobile homes that are per-
sonal property and that are purchased from persons who are not mobile
home dealers or retailers is as follows, and any sales tax due shall be paid
as described in sub. (4) (a):

a. Exempt from the tax prior to August 1, 1977, regardless of length.

b. Taxable beginning August 1, 1977, though June 30, 1978, regardless
of length.

¢. Exempt beginning July 1, 1978, and thereafter if the mobile home
exceeds 45 feet in length excluding the towing hitch.

2. Mobile homes transferred to the spouse, parent or child of the
transferor are exempt if the mobile home has been previously registered
or titled in this state in the name of the transferor and the person trans-
ferring is not engaged in the business of selling mobile homes.

(4) PAYMENT OF TAX. (a) No mobile home may be registered in this
state unless the registrant presents proof that the sales or use tax has
been paid or that the registrant’s acquisition of the mobile home was
exempt from the tax. If the mobile home is purchased from a person
other than a Wisconsin mobile home dealer and is subject to the tax, the
purchaser shall pay the tax at the time the mobile home is registered
-with the department of transportation, division of motor vehicles.

(b) A mobile home purchased outside Wisconsin which is required to
be registered under Wisconsin law is subject to the Wisconsin use tax.
However, a credit is permitted against the Wisconsin use tax for any
sales or use tax paid to the state in which the mobile home was
purchased.

(5) CONSIGNMENT SALES. When a mobile home dealer has possession
of a mobile home owned by another person (the principal), the dealer is
the retailer responsible for reporting tax on the transaction if the dealer
makes the sale without disclosing the identity of the principal to the
purchaser (see rule Tax 11.565). If the principal is disclosed to the pur-
chaser on the invoice or in the sales contract, the principal is the seller of
the mobile home and the tax on the transaction shall be paid under sub.
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(4) (a), provided the mobile home dealer does not take title to the mo-
bile home. If the dealer does take title, the dealer is the seller.

(6) DeriniTION. In this section “mobile home dealer” has the same
meaning as ‘“mobile home dealer” as defined in s. 218.10 (3), Stats., and
a retailer is a person who has a seller’s permit issued pursuant to s. 77.52
(9), Stats. A mobile home dealer is one type of retailer.

Note: The interpretations in this rule are effective under the general sales and use tax law
on and after September 1, 1969, unless otherwise noted in the rule.

History: Cr. Register, December, 1980, No. 300, eff. 1-1-81,

Tax 11.91 Successor’s liability. (s. 77.52(18), Stats.) (1) DESCRIP-
TION OF SUCCESSOR. (a) A purchaser or assignee of the business or stock
of goods of any retailer liable for sales or use tax shall be personally lia-
ble for the payment of such sales or use tax if the purchaser or assignee
fails t(()i withhold a sufficient amount of the purchase price to cover the
taxes due. .

(b) If a corporation shall be created and shall acquire the assets of a
sole proprietor in consideration for the corporation’s capital stock, the
corporation is liable for the sales tax of the sole proprietorship.

(¢) A surviving joint tenant shall not have successor’s liability for de-
linquent sales or use tax where the business or inventory passes by law to
the remaining joint tenant.

(d) A financial institution or mortgagee who forecloses on.a loan to a
refailer owing delinquent sales or use tax shall not incur successor’s lia-
bility.

(e) If a retail business or stocks of goods shall pass from A to B to C,
and B’s successor’s liability shall be unpaid, such liability shall not pass
to C. The new successor, C, shall be liable only for B’s unpaid sales and
use tax.

(f) Successor’s liability is not incurred in a sale by a trustee in bank-
ruptey, in a transfer by gift or inheritance, in a sheriff’s sale, or in a sale
by a personal representative or special administrator.

(g) If a financial institution or other creditor actually operates a busi-
ness which has been voluntarily surrendered by a delinquent debtor in
full or partial liquidation of a debt, the creditor is a successor. The credi-
tor is not a successor if it acquires possession of a business voluntarily
surrendered if it never operates the business and if its sole purpose is to
sell the business in its entirety at whatever price it can obtain to recover
its investment.

(2) ExtenT oF LIaBILITY. (a) If there shall be no purchase price, there
shall be no successor’s liability.

(b) A successor shall be liable to the extent of the purchase price. The
purchase price shall include:

1. Consideration paid for tangible property and for intangibles such as
leases, licenses and good will.

2. Debts assumed by the purchaser, or canceled by a creditor.
Register, December, 1980, No. 300
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(c) A successor shall be liable only for the amount of the tax liability,
not for penalties and interest. Although based on the predecessor’s tax,
the successor’s liability shall not bear interest.

(d) A successor’s liability shall be limited to amounts owed by the
predecessor which were incurred at the location purchased. If the seller
-operated at more than one location while incurring a total liability for all
locations, its liability incurred at the location sold shall be determined
?-_,?d shall represent the amount for which the successor may be held lia-

e.

(e) Successor’s liability is determined by law and shall not be altered
by agreements or contracts between a buyer and seller.

(3) PROCEDURES FOR PURCHASER. (a) A purchaser shall withhold a suf-
ficient amount from the purchase price to cover any possible sales or use
tax liability.

(b) The purchaser shall submit a written request to the department
for a clearance certificate. The letter requesting the certificate shall in-
clude the real name, business name and seller’s permit number (if
known) of the prior operator. The department shall have sales tax re-
turns for all periods during which the predecessor operated before it can
issue the certificate.

(c) By statute, the department has 60 days from the date.it receives
the request or from the date the former owner makes its records avail-
able, whichever is later, but no later than 90 days after it receives the
request, to ascertain the amount of sales tax liability, if any. The depart-
ment shall within these periods, issue either:

1. A clearance certificate; or

2. A notice of sales tax liability to purchaser and successor in business,
which shall state the amount of tax due before a clearance certificate can
be issued and which shall be served and handled as a deficiency determi-
nation under s. 77.59, Stats.

(d) The department’s failure to mail the notice of liability within the
90 day period shall release the purchaser from any further obligation.

(4) DEPARTMENT’S COLLECTION PROCEDURES. (a) The department shall
first direct collection against the predecessor.

(b) Action against the successor shall not be commenced prior to an
action against a predecessor unless it appears that a delay would jeopar-
dize collection of the amount due.

(c) A demand for a successor to pay a predecessor’s tax liability shall
be subject to the right of appeal.

Note: The interpretations in this rule are effective under the general sales and use tax law
on or after September 1, 1969,

History: Cr. Register, October, 1976, No. 250, eff. 11-1-76; am. (1) (d) and (2) (b) 2., cr.
(1) (f) and (g), Register, December, 1978, No. 276, eff. 1-1-79.

Tax 11.92 Records and record keeping. (ss. 77.52(13), 77.60(8),
77.61(4) (a) and (9), Stats.) (1) GENERAL. All persons selling, leasing or
renting tangible personal property or taxable services and every person
storing, using or otherwise consuming in this state tangible personal

Register, December, 1980, No. 300
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property or taxable services shall keep adequate and complete records
80 that they may prepare complete and accurate tax returns. These
records shall include the normal books of account ordinarily maintained
by a prudent business person, together with all supporting information
such as beginning and ending inventories, records of purchases and
sales, cancelled checks, bills, receipts, invoices (which shall contain a
posting reference), cash register tapes, credit memoranda (which shall
carry a reference to the document evidencing the original transaction)
or other documents of original entry which are the basis for the entries in
the books of account, and schedules used in connection with the prepa-
ration of tax returns. Such records shall show:

(a) The gross receipts from sales of tangible personal property or tax-
able services, or rentals or leases of tangible personal property (includ-
ing any services that are a part of the sale or lease) made within Wiscon-
sin irrespective of whether the seller or lessor regards the receipts as
taxable or nontaxable.

(b) The basis for all deductions claimed in filing returns, including
resale and exemption certificates obtained from customers. Exempt
sales to governmental units and public schools need not be supported by
exemption certificates, if the supplier retains a copy of the exempt en-
tity’s purchase order. Sales to organizations holding a certificate of ex-
empt status (e.g., religious or charitable organizations) can be shown to
be exempt by recording the exemption certificate number on the seller’s
copy of the bill of sale. All other exempt sales must be supported by an
exemption certificate signed by the purchaser and retained gy the seller,
unless the merchandise sold is specifically exempted by statute regard-
less of use {such as groceries) . Documents necessary to support claimed
exemptions from tax liability, such as bills of lading and purchase or-
ders, must be maintained in a manner in which they readily can be re-
lated to the transactions for which exemption is sought.

(¢) Total purchase price of all tangible personal property or taxable
services purchased for sale or consumption or lease in this state.

(2) MicroFILM RECORDS. Microfilm (including microfiche) reproduc-
tions of general books of account (such as cash books, journals, voucher
registers and ledgers) and supporting records of detail shall be accepta-
ble if the following conditions are met:

(a) Appropriate facilities are provided for preservation of the films
for periods required,

(b) Microfilm rolls are indexed, cross referenced, labeled to show be-
ginning and ending numbers or beginning and ending alphabetical list-
ing of documents included and are systematically filed. '

"(¢) Transcriptions are provided for any information contained on mi-
crofilm which may be required for purposes of verification of tax liabil-
ity.

(d) Proper facilities are provided for the ready inspection and loca-
tion of the particular records, including adequate projectors for viewing
and copying the records. :

(3) RECORDS PREPARED BY AUTOMATED DATA PROCESSING (ADP) SYS-
TEMS. An automatic data processing (ADP) tax accounting system shall -
have the capability of producing visible and legible records which will

Register, July, 1981, No. 307
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provide the necessary information for verification of the taxpayer’é tax
Lability.

(a) Recorded or reconstructible data. ADP records shall provide an
opportunity to trace any transaction back to the original source or for-
ward to a final total. If detailed printouts are not made of transactions at
the time they are processed, then the system must have the ability to
readily reconstruct these transactions.

(b) General and subsidiary books of account. A general ledger, with
source references, shall be written out to coincide with financial reports
for tax reporting periods. Where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers shall also be written
out periodically.

(c) Audit trail and supporting documents. The audif trail shall be
designed so that the detaiﬁ underlying the summary accounting data
may be identified and made available to the department upon request.
The record keeping system should be so designed that supporting docu-
ments (such as sales invoices, purchase invoices, exemption certificates,
credit memoranda) shall be readily available.

(d) Program documentation. A written description of the ADP por-
tion of the accounting system shall be available. Important changes, to-
.gether with their effective dates, shall be noted in order to preserve an
accurate chronological record. The statements and illustrations as to the
scope of operations shall be sufficiently detailed to indicate:

1. The application being performed.
2. The procedures employed in each application.
3. The controls used to ensure accurate and reliable processing.

(4) Recorps RETENTION. The records shall be preserved and retained
for the 4-year period open to audit under s. 77.59 (8) , Stats. If any agree-
ment is entered into to extend the 4-year audit period, the records shall
be preserved for that extended period. If a notice of tax determination
has been issued to the taxpayer by the department and if the taxpayer
files a petition for redetermination, the records for the period covered by
the notice of the tax determination shall be preserved and retained until
such tax redetermination has been finally resolved.

(5) EXaMINATION OF RECORDS. All records described in this section
shall be made available for examination by the department at its re-
quest.

(6) FAILURE TO MAINTAIN RECORDS. In the absence of suitable and ade-
quate records, the department may determine the amount of tax due by
using any information available, whether obtained from the taxpayer’s
records or from any other source. Failure to maintain and keep complete
and accurate records may result in penalties or other appropriate action
provided by law. )

Note: The interpretations in this rule are effective under the general and use tax law on or
after September 1, 1969.

History: Cr. Register, July, 1977, No. 259, eff, 8-1-77.

Tax 11.925 Sales and use tax security deposits. (s. 77.61 (2),
Stats.) (1) GENerAL. Under s. 77.61 (2), the department may require

Register, July, 1981, No. 307
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any person liable to it for sales and use taxes to place with it, before or
affer a pérmit is issued, such security as the department determmes
The amount of security shall not exceed $5,000. If any person fails or
refuses to place such security, the department may refuse to issue a per-
mit or revoke the permit.

(2) FAcTORS FOR DEPARTMENT S CONSIDERATION. (a) In determining
whether or not security will be required and the amount of security to be
requxred the department may consider all relevant factors including the
person 's:

1 Evidence of adequate financial responsibility. Such evidence may
include a person’s assets and liabilities, liquidity of assets, estimated ex-
penditures and potential sales tax liability.

2 Prior record of filing tax returns and paying taxes of any kind with
the départment.

3 Type of business (e g., a temporary or seasonal business having no
fixed location which is frequently moved from city to city may be a
greater security risk than one operating continually at a fixed location).

4 T'ype of entity (e.g., a sole proprietor or partner having nonbusiness
financial resources may be a better risk than a corporation having lim-
ited assets).

(b) Although the individual factors listed in sub. (2) (a) may be con-
sidered in determining security requirements, each case shall be deter-
mined on its merits as evaluated by the department of reveénue. Protec-
tion of the sales and use tax revenues shall be the major consideration in
determmmg security requirements. However, due consideration shall be
given to reasonable evidence that security is not necessary.

(¢) In instances in which the department determines that a security
deposit in excess of $50.00 is required, notification of this requirement
shall inclide a written statéinent clearly describing the reasons for the
requirement and a description or calculation showmg how the amount of
the secunty requu'ement was determined.

(3) Tvpes -or SECURITY. Acceptable types of security include, but are
not limited to:

(a) Non interest-bearing. 1. Cash, certified check or money ordér,
2. Surety bonds issued by authorized underwriters.
3. Persoeal guarantee of a third party, if qpproved by the department,

(b) Interest-bearing. 1. Time certificates of deposit issued by finan-
cial institutions and made payable to the department. Interest earned
on such cetificates shall be paid to the depositor.’

2. Fully paid investment certificates issued by savings and loan as-
sociations made payable to the depositor. A Security Assi nment, Form
S-127, shall be completed if this type of sécurity is selected. (Note Form
S-127 may be obtained at any Department of Revenue offlce or by writ-
ing to: Wisconsin Department of Revenue, P. 0. Box 8902, Madlson
Wisconsin 53708)

Register, July, 1981, No. 307
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3. Bearer bonds issued by the U.S. Government, any unit of Wisconsin
municipal government or by Wisconsin schools. The depositor should
clip 2 full years’ coupons before depositing this type of security.

(4) DETERMINATION OF AMOUNT. (a) If a security deposit is required,
the amount generally shall be equal to the depositor’s average quarterly
Wisconsin sales and use tax liability increased to the next highest even
$100 amount. The average quarterly sales and use tax liability shall be
based on whichever of the following the department considers most ap-
propriate in the circumstances:

1. The depositor’s previous sales and use tax liability at the location
specified on the permit.

2, The predecessor’s sales and use tax liability at the location specified
on the permit,

3. The estimated tax liability shown on the application for permit.

4. Other factors, such as the department’s estimate of estimated tax
liability based on its experience with other similar activities.

(b) If at the time of the security review the retailer has an outstanding
sales and use tax delinquency, the delinquent amount shall be added to
the average quarterly sales and use tax liability.

(5) RETURN OF DEPOSIT. (a) Section 77.61 (2), Stats., provides: “. . .
Any security deposited under this subsection shall be returned to the
taxpayer if the taxpayer has, for 24 consecutive months, complied with
all the requirements of this subchapter.”

(b) The 24 month compliance requirement described in sub. (5) (a)
shall begin on the day the deposit is received by the department.

(¢) Within 30 days after the conclusion of the 24 month period de-
scribed in sub. (5) (a) the department shall review the taxpayer’s com-
pliance record. If the taxpayer has complied with chapter 77, subchapter
II1 the department shall within 60 days after the expiration of the 24
month period certify the deposit for refund.

(d) Compliance with subchapter III means that:
1. Sales and use tax returns were timely filed.
2. All payments were made when due.

3. No delinquencies of sales or use tax, interest or other charges ex-
isted.

4, No penalties due to negligence or fraud were assessed for filing peri-
ods within the 24 month compliance period.

5. No assessment of additional tax, interest or other charges for filing
periods within the 24 month compliance period is unpaid at the end of
the 24 month compliance period.

e. If a taxpayer does not meet the compliance requirements set forth
insub. (5) (d), the deposit shall be retained by the department until the

Register, July, 1981, No. 307
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taxpayer is in compliance for 24 consecutive months from the date of the
latest non-compliance.

Note: Except as noted below, the interpretations in this rule are effective under the gen-
eral sales and use tax law on and after September 1, 1969.

Subsection (5) relating to return of deposit is effective on March 13, 1980, the effective
date of chapter 125, Laws of 1979. .

Histery: Cr. Register, July, 1981, No. 307, eff. 8-1-81.

Tax 11.93 Annual filing of sales tax returns. (s. 77.58 (5), Stats.)
(1) A retailer holding a regular seller’s permit who during the previous
calendar or fiscal year had a sales and use tax liability not exceeding
$300 will be notified by the department of the option of filing one sales
and use tax return for the following year or of continuing to file returns
on a quarterly basis. Retailers who elect filing one return a year shall
notify the department of that election.

(2) Returns and payments of retailers reporting on an annual basis
shall be due and payable on the last day of the month following the close
of their calendar or fiscal year.

(8) A retailer who files on an annual basis shall not be required to file
a sales and use tax “annual information return” if:

(a) Deductions and exemptions are itemized on the sales tax return
filed for the year, and

(b) Gross receipts reported for income tax and sales tax purposes are
the same amount.
Note: The interpretations in this rule are effective under the general sales and use tax law
effective on and after September 1, 1969, except that the $300 standard applies to taxable
years beginning on and after the date of the rule’s adoption. A $100 standard applies to

taxable years prior to the date of the rule’s adoption. The $300 standard was adopted effec-
tive January 1, 1979 to apply to the 1979 taxable year and thereafter.

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79.

Tax 11.94 Wisconsin sales and taxable transportation charges.
(ss. 77.51 (4) (intro.) and (d) and (4r), and 77.52(1), Stats.) (1) “Wis-
CONSIN SALE.” (a) A Wisconsin sale takes place at the time and place
possession of tangible personal property transfers from the seller or its
agent to the purchaser or its agent pursuant to s. 77.51 (4r), Stats.

(b) When a Wisconsin seller transfers possession to a purchaser at the
seller’s Wisconsin place of business and the purchaser either removes
the property itself or hires a contract carrier to remove the property,

ossession transfers to the purchaser in Wisconsin and there has been a
€Visconsin sale. Conversely, when a Wisconsin seller ships or delivers
property from the seller’s Wisconsin place of business to an out-of-state
location, possession is transferred outside Wisconsin and the sale is not
a Wisconsin sale. In the latter situation, the result is the same if property
is delivered using the seller’s vehicle and employes or by a contract car-
rier engaged by the seller.

(¢) When property is transferred from a seller to a purchaser via a
common carrier or by the United States postal service, the property
shall be deemed in the possession of the purchaser when it is turned over
to the purchaser or its agent by the common carrier or postal service at
the destination regardless of the f.o.b. point and regardless of the
method by which the freight or postage is paid.

Register, July, 1981, No. 307
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(d) Gifts purchased in Wisconsin by residents or nonresidents and
shipped out-of-state by the seller at the direction of the purchaser shall
not be subject to the sales or use tax if the purchaser does not take physi-
cal posséssion of the gift at the time of sale. However, if the purchaser
takes possession of the gift at the time of the sale, the sale is taxable.

(e) Section 77.51 (4) (d), Stats., applies to a situation where tangible
personal property is delivered to a purchaser in this state by an owner of
the property or where a Wisconsin office of the owner or former owner of
the property aids in making the delivery. Therefore, if a Wisconsin man-
ufacturer ships or turns over such property to a purchaser in

Register, July, 1981, No. 307
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Wisconsin based on an order received from an unregistered out-of-state
seller (who had received the original order from the Wisconsin pur-
chaser), the manufacturer shall report the Wisconsin tax measured by
the retail selling price. However, a Wisconsin manufacturer may drop
ship an item to a purchaser in Wisconsin without the tax being applica-
ble, if the purchaser is entitled to purchase the property without tax and
gives the manufacturer a properly completed exemption certificate.

(2) TAXABLE TRANSPORTATION CHARGES. (a) When a seller charges a
purchaser for the delivery of taxable tangible personal property, the
seller’s total charge, including any transportation charge, shall be sub-
ject to the sales or use tax. It is immaterial whether delivery is made by
the seller’s vehicle, a common or contract carrier, or the United States
postal service.

(b) An example of the correct computation of the tax when a seller
charges the purchaser for delivery of the taxable tangible personal prop-
erty follows:

Selling price of merchandise $100.00
Delivery charge 10.00
Subtotal $110.00
Tax at 4% ($110x4%) 4.40
Total $114.40

(c) If a shipment includes both taxable and nontaxable property, the
seller shall determine and set forth on the invoice the portion of the
delivery charge reasonably allocable to the taxable property. The por-
tion allocated to nontaxable property is not taxable. If no such allocation
is made, the total delivery charge shall be taxable.

(d) A Wisconsin purchaser who purchases taxable goods without tax
for use in Wisconsin is subject to the use tax based on the “sales price” of
the goods to the purchaser. The “sales price” shall include transporta-
tion charges paid by the Wisconsin purchaser to the seller for shipment
of the goods to the purchaser.

(e) When taxable tangible personal property is sold for a “delivered
price”, tax applies to the charge for transporting the property to the
purchaser even though the purchaser may directly pay the transporta-
tion charges. Property is sold for a “delivered price” when the price
agreed upon includes all costs or charges for transporting the property
directly to the purchaser, and under circumstances such that if there is
an increase or decrease in the cost of transportation, it is borne by the
seller. For example, if the ‘“delivered price” of a carload of lumber is
~ $6,000 (including transportation) and the purchaser pays the transpor-
tation charges directly to the common carrier and deducts the payment
from the amount due the seller, the transportation charges are borne by
the seller and are included in the seller’s measure of the tax.

Note: The interpretations in the rule are effective under the general sales and use tax law
effective September 1, 1969.

History: Cr. Register, January, 1978, No. 265, eff. 2-1-78.

Tax 11.95 Retailer’s discount. (s. 77.61 (4) (b), Stats.) (1) Dis-
COUNT EFFECTIVE APRIL 1, 1976. For reporting sales or use tax collected on
their retail sales, retailers may deduct 1% of the total of sales or use tax
payable for each tax reporting period if the tax payment is not delin-
quent. This discount shall be allowed only if the taxes are paid on or
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before the due date of the return, or on or before the expiration of any

- extension period if one has been granted. The discount is also not al-
lowed on deficiency determinations or amended returns. On and after
April 1, 1976, the discount shall be prohibited for consumer’s use tax
imposed pursuant to s. 77.53 (2), Stats.

(2) DiscounT PRIOR TO APRIL 1, 1976, Prior to April 1, 1976, persons
holding a Wisconsin seller’s permit could deduct the retailer’s discount
on any consumer’s use tax paid, in addition to the discount as the sales
or use tax paid on retail sales. Retailers could have deducted a 2% dis-
count on retail sales and use taxes paid or payable and on consumer’s use
tax prior to January 1, 1972. The rate was reduced to 1% by statute
effective January 1, 1972.

Histery: Cr. Registar, February, 1978, No. 266, eff. 3-1-78. N
Tax 11,96 Interest rates. (ss. 77.58 (7) and 77.60 (1) and (2),
Stats.) (1) INTEREST ON UNPAID TAXES WHICH ARE NOT DELINQUENT. Un-

paid sales or use taxes which are not delinquent shall bear interest as
follows:

(a) For taxes due on or after Nbvember 1, 1975, interest shall be com-
puted at the rate of 9% per year from the due date of the taxes to the
date paid or delinquent.

(b) For taxes due prior to November 1, 1975, interest shall be com-
uted at the rate of 6% per year from the due date of the taxes to Octo-
r 31, 1975, and at the rate of 9% per year from November 1, 1975 to
the date paid or delinquent.

(2) INTEREST ON FRFUNDS. Any refund of sales or use taxes shall in-
clude interest as followss:

(a) If the tax being refunded is from a return which has a filing due
date on or after November 1, 1975, interest shall be computed at the rate
of 9% per year from the due date of the return to the first day of the
month following the month in which the taxes are refunded by the de-
partment.

(b) If the tax being refunded is from a return which has a filing due
date prior to November 1, 1975, interest shall be computed at the rate of
6% per year from the due date of the return to October 31, 1975, and at
the rate of 9% per year from November 1, 1975 to the first day of the
month following the month in which the taxes are refunded by the de-
partment.

(3) DELINQUENT INTEREST., Delinquent sales or use taxes shall accrue
interest at the rate of 1% per month from the date on which the tax
became delinquent to October 31, 1975 and at 1.5% per month from
November 1, 1975 until such taxes are paid.

(4) EXTENSION PERIODS. If an extension of time is granted for filing a
sales or use tax return, any taxes owing with the return are subject to
interest during the extension penod at the rate of 6% per year duing any
extension period occurring prior to October 31, 1975 and at the rate of
9% per year during any extension period on or ‘after November 1, 1975.
However, if the return is not filed or the taxpayer files but fails to pay
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the tax by the end of the extension period, the taxes owing become delin-
quent and shall be subject to delinquent interest under sub. (3) from
the end of the extension period until paid.

Note: This rule reflects the interpretation of the applicable statutes consistent with the

November 30, 1977 decision of the Wisconsin T'ax Appeals Commission in Alan Marcuvitz et
al. vs. Department of Revenue.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

Tax 11.97 “Engaged in business” in Wisconsin (ss. 77.51 (4) (),
(7) (c) and (k);77.53 (3), (5), (7), (9) and (9m), Stats.) (1) GENERAL.
(a) Out- of—state retailers are reqmred to register and collect a state’s use
tax if the retailer is subject to the state’s jurisdiction. The United States

supreme court has resolved certain jurisdictional questions by interpret-
ing the due process clause of the Fourteenth Amendment to the U.S.
Constitution. Over the last 30 years the court has said due process re-
quires that there be some definite link, some minimum connection be-
tween the state and the person, property or transaction it seeks to tax. If
this minimum connection, often called “nexus”, is established; the out-
of-state seller is required to register and collect the state’s use tax.

(b) Some United State supreme court decisions concerning nexus in-
clude:

Nelson vs. Sears Roebuck & Co., 312 U.S. 359 (1941)
Nelson vs. Montgomery Ward & Co., 312 U.S. 373 (1941)

General Trading Co. vs. State Tax Commission of the State of Iowa,
322 U.S. 335 (1944)

Miller Bros. Co. vs. Maryland, 347 U.S. 340 (1954)
Scripto, Inc. vs. Carson, 362 U.S. 207 (1960)

National Bellas Hess, Inc. vs. IHinois Department of Revenue, 368
U.S. 753 (1967)

National Geographic Society vs. Caleorma Board of Equalization, 430
U.S. 551 (1977)

(2) Srarutes. (a) Section 77.51 (7) (k), Stats., defines “retailer” to
include any person deriving rentals from a lease of tangible personal
property situated in this state, and s. 77.51 (4) (j), Stats., defines a lease
as a continuing sale.

(b) Section 77.53 (3), Stats., provides in part as follows:

“(8) . . . ‘Retailer engaged in business in this state’, unless otherwise
limited by federal statute, means any of the following:

(a) Any retailer owning any real property in this state or leasing or
renting out any tangible personal property located in this state or main-
taining, occupying or using, permanently or temporarily, directly or in-
directly, or through a subsidiary or agent, by whatever name called, an
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office, place of distribution, sales or sample room or place, warehouse or
storage place or other place of business in this state.

(b) Any retailer having any representative, agent, salesman, can-
vasser or solicitor operating in this state under the authority of the re-
tailer or its subsidiary for the purpose of selling, delivering or the taking
of orders for any tangible personal property.”

(c) Under s. 77.53 (5), Stats., the tax collected by a use tax registrant
is a debt owed by the registrant to this state, and s. 77.53 (7), Stats.,

pr(grides the tax is to be stated separately from the list price of the goods
sold.

(3) ACTIVITIES WHICH IN THEMSELVES CREATE WISCONSIN “nEXUS”. Un-
less otherwise limited by federal statute, a retailer engaged in business
in this state who must register includes the following:

(a) Any retailer owning any real property in this state.

(b) Any retailer leasing or renting out any tangible personal property
. located in this state.

(¢) Any retailer maintaining, occupying or using, permanently or
temporarily, directly or indirectly, or through a subsidiary, agent or
other person, an office, place of distribution, sales or sample room or
place, warehouse or storage place or other place of business in this state.

(d) Any retailer having any representative, agent, salesperson, can-
vasser or solicitor operating in this state under the authority of the re-
tailer or its subsidiary for the purpose of selling, delivering or taking
orders for any tangible personal property:

(e) Any person servicing, repairing or installing its products in this
state.

) Any person delivering goods into this state in company operated
vehicles.

(g) Any persoun performing construction activities in this state.

(4) ACTIVITIES WHICH IN THEMSELVES DO NOT CREATE “NEXUS”, Activi-
ties which, in themselves, do not create nexus in this state, include:

(a) Advertising in newspapers published in or outside this state.

(b) Sending catalogues into this state from an out-of-state location if
subsequent orders are shipped either by mail or common carrier to Wis-
consin consumers.

(c) Receiving mail or tglephone orders outside this state from con-
sumers located in Wisconsin if such orders are shipped either by mail or
common carrier into Wisconsin.

(d) Making cash or credit sales over-the-counter at an out-of-state
location to Wisconsin consumers, when the goods are shipped by mail or
common carrier by the retailer into this state, or when possession of the
goods is taken at the out-of-state location by the consumer.

(5) REGISTRATION. (a) Every out-of-state retailer engaged in business
in this state and not required to hold a seller’s permit who makes sales
for storage, use or other consumption in this state shall apply for a use
tax registration certificate. The registration form, entitled “Application
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for Permit” (Form A-101), may be obtained from any department of-
fice. There is no fee for registration. Retailers engaged in business in
Wisconsin for use tax purposes are not necessarily engaged in business
in Wisconsin for franchise/income tax purposes.

(b) Retailers who are not engaged in business in Wisconsin, but who
elect to collect use tax for the convenience of their Wisconsin customers
may register and pay taxes directly to this department. Holders of such
permits shall collect the use tax from Wisconsin customers, give recelpts
therefor and pay the use tax in the same manner as retailers engaged in
business in this state.

Note: The interpretations in this rule are effective under the general sales tax law on and
after September 1, 1969.

History: Cr- Register, July, 1978, No. 271, eff. 8-1-78.

Tax 11.98 Reduction of delinquent interest rate unders. 77.62 (1),
Stats. (ss. 71.18 (1) (b), 77.60 (2) and 77.62 (1), Stats.) (1) Proce-
DURES. The secretary may reduce the delinquent interest rate from 18%
to 9% per year when the secretary determines the reduction fair and
equitable, if the person from whom delinquent taxes are owing:

(a) Requests the reduction in writing, addressed to the Wisconsin De-
partment of Revenue, Delinquent Tax Collection System, P.O. Box
8901, Madison, Wisconsin 53708.

(b) Clearly indicates why it is fair and equitable for the rate of inter-
est to be reduced. Information regarding one or more of the factors
under sub. (2) may be indicated.

(c) Is current in all return and report filings and tax payments for all
matters other than the delinquencies for which interest reduction is be-
ing sought.

(d) Pays the sales and use taxes, reduced amount of interest and any
penalties associated with them within 30 days of receiving notice from
the department of the reduction.

(2) FACTORS FOR SECRETARY’S CONSIDERATION. In determining whether
an interest rate reduction is fair and equitable, the secretary may con-
sider the following factors:

(a) The taxpayer’s prior record of reporting and payment to the de-
partment.

(b) The taxpayer’s financial condition.

(c) If the taxpayer is a natural person, any circumstances which may
have prevented payment such as death, imprisonment, hospitilization or
other institutionalization.

(d) Any unusual circumstances which may have caused the taxpayer
to incur the delinquency or prevent its payment.

(e) Any other factor which the secretary believes pertinent.

(3)DETERMINATION NOT APPEALABLE. The secretary’s determination
under this rule is not appealable.

History: Cr. Register, February, 1979, No. 278,eff, 3-1-79.



