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Tax 2.70 Gain or loss on capital assets of Tax 2.90 Withholding; wages (p. 50-1)
corporations; basis of determin- Tax 2.91 Withholding; fiscal year taxpay-

ing (p. 41) ers (p. 50-2)

Tax 2.72 ¥Exchanges of property by corpo- Tax 2.92 Withholding tax exemptions (p.
rations generally (p. 42) 50-3)

Tax 2.721 Exchanges of property held for Tax 2.93 Withholding from wages of a de-
productive use or investment by ceased employe and from death
corporations (p. 43) benefit payments (p. 50-3)

Tax 2.78 Involuntary conversion by cor- Tax 2.935 Reduction of delinquent interest
porations (p. 43) rate under s. 71.20 (5) (c),

Tax 2.74 Gain or loss on disposition of Stats. (p. 50-4)
property by corporations; ad- Tax 2.94 Tax sheltered annuities (p. 50-
justments to basis (p. 43) 5) .

Tax 2.76 Recoveries by corporations (p. Tax 2.95 Reporting of installment sales
45) (p. 50-6)

Tax 2.76 Refunds of taxes to corporations Tax 2.956 Credit for income taxes paid to
(p. 45) other states (p. 50-10)

Tax 2.80 Improvements on leased real es- Tax 2,96 Extension of time to file corpo-
tate, income to corporate lessor ration franchise or income tax
{p. 45) returns (p. 50-11)

Tax 2.81 Damages received by corpora- Tax 2.98 Disaster area losses (p. 52)
tions (p. 45) Tax 2.99 Computing 1976 Wisconsin net

Tax 2.82 Nexus (p. 46) taxable income with reference to

Tax 2.83 Requirements for written elec- the internal revenue code in ef-
tions as to recognition of gain in fect on December 31, 1974 (p.
certain corporation liquidations 57)

(p. 48) Tax 2.991 Computing 1976 Wisconsin net

Tax 2.86 Income to corporations from taxable income with reference to
cancellation of government con- the internal revenue code in ef-
tracts (p. 48) fect on December 31, 1975 (p.

Tax 2.87 Reduction of delinquent interest 60)
rate under s. 71.13 (1) (b), Tax 2.992 Computing 1977 Wisconsin net
Stats. (p. 49) taxable income with reference to

Tax 2.88 Interest rates (p. 49) the internal revenue code in ef-

Tax 2.89 Penalty for underpayment of es- fect on December 31, 1976. (p.

timated tax (p. 50) 68-1)

.

Tax 2.01 Residence. (s. 71.01, Stats.) (1) The residence of a wife is
that of her husband unless there is affirmative evidence to the contrary
or unless the husband and wife are permanently separated. The resi-
dence of a minor child, unless emancipated, is that of its father, or of the
mother, if the father is deceased.

(2) Individuals claiming a change of residence (domicile) from Wis-
consin to another state shall file a “declaration of residence” with the
Central Audit section of the Department of Revenue by delivery to 4638
University Avenue, Madison, Wisconsin, or by mailing to P. O. Box
8906, Madison, Wisconsin 53708, and shall furnish such other informa-
tion as the department may require.

History: 1-2-56; r. (1); renum. (2) to be (1); renum. (3) to be (2) and am., Register,
September, 1964, No. 105, eff. 10-1-64. am. Register, February, 1975, No. 230, eff. 3-1-75.

Tax 2.02 Reciprocity. (s. 71.03(2) (c), Stats.) (1) GENERAL. (a) In
this rule, “residence” and “resident” are synonymous with “domicile”
and “domiciliary”, respectively, except when referring to the reciprocity
agreement with Illinois. A person may be a resident of Illinois while
domiciled in Wisconsin or a person may be domiciled in lllinois but not
be a resident of Illinois. The Illinois Income Tax Act defines a resident
as “an individual (i) who is in this state for other than a temporary or
transitory purpose during the taxable year; or (ii) who is domiciled in
this state but is absent from the state for a temporary or transitory pur-
pose during the taxable year”.

(b) Income earned by a nonresident individual for performing per-
sonal services in Wisconsin shall be excluded from Wisconsin gross in-
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come to the extent the individual’s state of residence imposes an income
tax on such personal service income if that state allows:

1. A similar exclusion for personal service income earned by individu-
als domiciled in Wisconsin while working in that state; or

2. A credit against the tax imposed by that state on the personal ser-
vice income equal to the Wisconsin tax on such income.

(c) A Wisconsin employer of a nonresident individual residing in a
state with which Wisconsin has a reciprocity agreement need not with-
hold Wisconsin income tax from personal service income earned in Wis-
consin by such nonresidents.

(2) PERSONAL SERVICE INCOME DEFINED. li.come from personal services
includes all salaries, wages, commissions and fees earned by an employe

Ranmistar Tulv 1089 Na 21a
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and all commissions and fees earned by a self-employed person in the
conduct of a profession or vocation. Income from personal services does
not include income derived from activities involving the substantial use
of capital or labor of others.

(3) CurreNT REcIPROCITY. (a) Wisconsin currently practices some
form of income tax reciprocity with Illinois, Indiana, Kentucky, Mary-
land, Michigan and Minnesota. Formal agreements have been signed
with Illinois, Kentucky, Michigan and Minnesota. Reciprocity with In-
diana and Maryland is based on informal agreements and acquiescence
by both states.

(b) Wisconsin’s formal reciprocity agreements are effective for the
following years:

1. Kentucky: for the years beginning on and after January 1, 1961.
2. Illinois: for the years beginning on and after January 1, 1971.

3. Michigan: for income earned after October 1, 1967 and years begin-
ning on or after January 1, 1968,

4. Minnesota: for the years beginning on and after January 1, 1968.

(e) The informal agreements with Indiana and Maryland have been
in effect since prior to 1960.

(4) ErrecT OF RECIPROCITY. (a) Personal service income included
under reciprocity agreements shall be taxed by an employe’s state of
residence rather than by an employe’s state of employment. Wisconsin
shall not tax personal service income earned in Wisconsin by a resident
of states with which Wisconsin has reciprocity and such states shall not
tax personal service income which a Wisconsin resident earns in their
states, except as described in subs. (5) and (6).

(b) An employer need only withhold income tax for the state of resi-
dence of an employe. However, federal law regulates withholding on
wages earned by employes engaged in interstate transportation activi-
ties. (Additional information may be obtained by contacting the Wis-
consin department of revenue, compliance section, P.0. Box 8902,
Madison, Wisconsin 53708.

(5) ProOVISIONS OF AGREEMENT WITH ILLINOIS. (a) The reciprocity
agreement with Illinois is limited to “wages, salaries, commissions, and
any other form of remuneration paid to employes for personal services”
(emphasis added). The agreement does not extend to fees of lawyers,
accountants and other self-employed persons deriving personal service
income.

(b) The agreement does not apply to compensation paid on or after
January 1, 1974 to any individual who, at the time of payment, is simul-
taneously a resident of Illinois and a domiciliary of Wisconsin, All in-
come of such a person is taxable by Wisconsin. However, a credit may be
claimed for income tax paid to Illinois on personal service income earned
outside Wisconsin.

(¢) An individual who is domiciled in Iilinois but is not a resident of
Illinois is subject to the Wisconsin income tax on income earned in Wis-
consin,

Register, November, 1978, No. 275
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(6) PROVISIONS OF AGREEMENT WITH MICHIGAN. The reciprocity agree-
ment with Michigan is limited to income from “personal services, in-
cluding salaries, wages or commissions”. The agreement does not in-
clude income which Michigan considers to be “business income”, such as
fees of self-employed persons such as professionals.

(7) PROCEDURE FOR NONRESIDENTS. Nonresident persons employed in
Wisconsin and residing in a state with which Wisconsin has reciprocity
may file Form W-220 (“Nonresident Employe’s Withholding Reciproc-
ity Declaration”) with their Wisconsin employers. Upon receipt of this
form, Wisconsin employers shall not withhold Wisconsin income tax
from Wisconsin personal service income of such employes.

(8) PROCEDURE FOR WISCONSIN RESIDENTS. (a) Wisconsin residents
employed in a state with which Wisconsin has reciprocity (as well as
those employed in other states) shall file Form 1-ES (“Wisconsin Decla-
ration of Estimated Tax”) with the Wisconsin department of revenue if
their out-of-state employers do not withhold Wisconsin income tax from
their personal service income and if they will have a sufficient Wisconsin
tax liability to be required to file a declaration.

(b) Such Wisconsin residents may have their employers cease with-
holding the other state’s income tax from their personal service income
and may claim a refund from such state if income taxes are withheld
from such income after the effective date of a reciprocity agreement.

(c) Wisconsin residents earning personal service income in states
where it is taxable by the other state may claim a credit on their Wiscon-
sin tax returns for net income taxes paid to such states.

(9) DELINQUENT TAXES. Reciprocal agreements shall not affect the
withholding of delinquent Wisconsin income taxes, interest, penalties
and costs under s. 71.135, Stats,

Note: Forms 1-ES and W-220 and their instructions may be obtained by writing the
Wisconsin Department of Revenue, P.O. Box 8903, Madison, Wisconsin 53708,

Out-of-state employers of Wisconsin residents wishing to withhold Wisconsin income tax
from such employe’s incomes may contact the department’s compliance bureau, P.O. Box
8902, Madison, Wisconsin 53708.

The term “temporary or transitory” as used in the definition of an Illinois resident set
forth in subsection (1) is not defined in either Illinois law or regulations. Therefore, whether
or not the purpose for which an individual is in, or is absent from, Illinois is temporary or
transitory in character depends upon the facts and circumstances of each particular case.

History: Cr. Register, April, 1978, No, 268, eff. 5-1-78.

Tax 2.03 Corporation returns. For the purpose of filing franchise or
income tax returns, the secretary of revenue has designated the follow-
ing forms for the use of corporations:

Form 4. Return of income for the calendar or fiscal year.

Form 4A. Balance sheets as of beginning and end of taxable year;
analysis of surplus account; reconciliation of book income with
net income reported.

Form ;LB. Apportionment data (when applicable to the corpora-
tion).

Form 4C. Separate accounting data (when applicable to the corpo-
ration).

Register, November, 1978, No. 275
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Form 5. Optional return of income for the calendar or fiscal year (to
be used only by corporations whose entire net income is taxable in
Wisconsin).

All returns, statements, schedules and information required to be
filed or furnished by corporations shall be mailed to the Corporation
Section of the Wisconsin Department of Revenue, P. O. Box 8908,
Madison, Wisconsin 53708 or delivered to the Corporation Section at
4638 University Avenue, Madison, Wisconsin.

Note: Blank forms may be obtained from the department at 4638 University Avenue,
Madison, or by mail request to P. O. Box 8903, Madison, Wisconsin 53708.

History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64; am. Register, March,
1966, No. 123, eff. 4-1-66, am. Register, February, 1975, No. 230, eff. 3-1-75; am. Register,
September, 1977, No. 261, eff. 10-1-77.

Tax 2.04 Information returns; forms WT-9, 9b, and 9X for corpo-
rations. (ss. 71.04 (1) and 71,10 (1), (8Bm) and (8n), Stats.) (1) All
corporations carrying on activities within this state, whether taxable or
not under ch. 71, Stats., shall file with the department of revenue, on or
before January 31 of each year on forms WT-9 or 9b or on such other
forms as may be approved by the department, statements of payments
made within the preceding calendar year to residents of Wisconsin of
salaries, wages, bonuses, commissions, retirement pay, fees or other re-
muneration for services whether subject to withholding or not, and to
non-residents of all payments for the performance of personal services
in Wisconsin, whether subject to withholding or not.

(2) Balaries, wages, bonuses, commissions, retirement pay, fees or
other remuneration for services, and payments for the performance of
personal services in Wisconsin paid by a corporation to an individual in
a calendar year and aggregating less than $500 need not be so reported if
no part thereof was within the definition of wages in s. 71.19 (1), Stats.

(3) Form WT-7 (Employers Annual Reconciliation of Wisconsin In-
come Tax Withheld from Wages) should accompany forms WT-9.

(4) Statements of payments to residents of Wisconsin within the pre-
ceding calendar year of interest and dividends, including dividends paid
in capital stock, and payments of all rents and royalties on property re-
gardless of location, and payments to residents and non-residents of
Wisconsin of rents and royalties on property located in Wisconsin shall
be filed at the place hereinbefore referred to on or before March 15 of
each year on forms 9b or other approved forms. The forms must be filed
on the date indicated even if the corporation keeps its records on a fiscal
year other than a calendar year.

(5) Payments of interest, dividends, rents or royalties of less than
$100 to any one individual need not be reported.

(6) Each corporation must file with forms 8, 9b or approved substi-
tute forms, forms 9X showing the number of reports made on forms 8, 9b
or approved substitute forms. (See also Wis. Adm. Code section Tax
2.05.) Items required to be reported on forms WT-9 or 9b may be disal-
lowed as deductions from the corporation’s gross income upon failure to
make proper report thereof.

Note: (1) Section 71.07 was amended in 1975 to make all income of resident individuals,
estates and trusts taxable.

Register, November, 1978, No. 275
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(2) This rule will permit the use of approved substitute forms in lieu of official forms.

History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64, am. Register, Febru-
ary, 1975, No. 230, eff. 3-1-76; am. Register, September, 1977, No. 261, eff. 10-1-77.

Tax 2.045 Information returns; form 9c¢ for employers of nonresi-
dent entertainers, entertainment corporations or athletes. (ss.
71.02(1) (e) and (2) (p) and 71.10 (18), Stats.) Every resident person
or firm which employs or engages the services of a nonresident enter-
tainer, a nonresident athlete or group of athletes, or a domestic or for-
eign entertainment corporation, for performance within this state for a
contract price exceeding $1,950, or which has receipt, custody or control
of the proceeds of an entertainment or sporting event within this state,
shall file with the department a statement reporting information about
the entertainer, athlete or entertainment corporation within 90 days of
the event. Such statement shall be made on Form 9¢ even though the
employer may file Form WT-9 or 9b with the department as required by
sections Tax 2.04 and 2.06.

Note: Forms may be obtained by mail request to the Wisconsin Department of Revenue.
Requests for forms should be addressed to P.O. Box 8303, Madison, Wisconsin 53708. -

‘This rule implements legislation requiring these returns which becomes effective January
1, 1978,

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78.

Tax 2.05 Information returns, forms 8 for corporations. (s. 71.10
(1), Stats.) All corporations doing business within this state, whether
subject to the franchise or income tax or not, are required to file with the
department of revenue by mailing to the Corporation Section of the
Wisconsin Department of Revenue, P. O. Box 98, Madison, Wisconsin
53701 or delivery to the Corporation Section, 4638 University Avenue,
Madison, Wisconsin on or before March 15 of each year on forms 8 as
prescribed by the secretary of revenue, statements of such transfers of
capital stock as have been made by residents of Wisconsin during the
preceding calendar year.

Note: Blank forms may be obtained by mail request addressed to Wisconsin Department
of Revenue, P. O. Box 8903, Madison, Wisconsin, 53708.

History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64; am. Register, March,
1966, No. 123, eff. 4-1-66, am. Register, February, 1975, No. 230, eff. 3-1-75.

Tax 2,06 Information returns required of partnerships and per-
sons other than corporations. (ss. 71.10 (8m), (8n) and (15) and
71.11 (25), Stats.) Information returns reporting remuneration paid for
services, whether or not within the definition of “wages” in s. 71.19 (1),
Stats., must be filed on or before January 31 of each year on forms WT-
9, 9b or on such other form as may be approved by the department.
Form WT-7 (Employer’s Annual Reconciliation of Wisconsin Income
Tax Withheld from Wages) should accompany forms WT-9 or other ap-
proved forms. Informational returns reporting other items such as inter-
est paid or rent paid must be filed on or before April 15 of each year on
forms 9b or on such other form as may be approved by the department.
Items required to be reported on informational returns will be disal-
lowed as deductions from gross income if not properly reported. Such
returns should be mailed to the Department of Revenue, P. O. Box 59,

Register, November, 1978, No. 275



DEPARTMENT OF REVENUE . 13
ax 2

Madison, Wisconsin 53701 or delivered at 4638 University Avenue,
Madison.

Note: Amended to permit the filing of approved substitute forms in lieu of official forms.

History: 1-2-56; am. Register, February, 1968, No. 26, eff. 3-1-68; r. and recr. Register,
September, 1964, No. 105, 10-1-64; am. Register, March, 1966, No. 123, eff. 4-1-66; am.
Register, February, 1975, No. 230, eff. 3-1-75; am. Register, September, 1977, No. 261, eff. 10-
1-717.

Tax 2.07 Income tax returns of liguidated or dissolved corpora-
tioms. (s.71.10 (1), Stats.) The officers of a corporation which has been
liquidated or dissolved during the income year shall file a corporate
franchise or income tax return for such year and for any year thereafter
in which there is corporate income. The franchise tax applies only to
those corporations that are actually doing business in Wisconsin after
the close of the period covered by the franchise tax return. Corporations
which cease to do business in the income year covered by the return
must file an income tax return to account for their final operation. A
corporation which has liquidated or dissolved during the income year
shall include the following information in its final return:

(1) A copy of its plan of liquidation or reorganization.

(23 The section of ch. 71, Stats., under which it liquidated or reorga-
nize .

(3) The disposition of the assets. If the assets were sold indicate the
selling price, adjusted cost basis at the time of sale, gain or loss realized
on the sale and the date of the sale.

(4) A list of the shareholders, their addresses and the amount re-
ceived by each shareholder from the distribution or distributions. (The
list should be submitted in addition to the required Forms 9b).

(5) The date of the final distribution.

Note: The information specified in this rule is necessary for the audlt of the final return of
a corporation.

History: 1-2-56; am. Register, March, 1966, No. 123, eff, 4~1'-66; r. and recr. Register,
September, 1977, No. 261, eff. 10-1-77.

Tax 2.08 Returns of persons other than corporations. (1) For the
purpose of filing income tax returns, the secretary of revenue has desig-
nated the following forms for the use of persons other than corporations:

(a) Form 1. For all individuals, whether married or single, and for
husbands and wives electing to file a combined return.

(b) Form 1A. (Short form).

(c) Form 2. For trustees, personal representatives, and others acting
in a fiduciary capacity, but excluding guardians. (Guardians should re-
port on Form 1).

(d) Form 3. For partnerships and joint ventures.

(2) Information returns required of persons other than corporations
are specified in s. Tax 2.06. See also Tax 3.07.

(3) Returns required to be filed by persons other than corporations
shall be filed by mailing them to P.O. Box 268, Madison, Wisconsin
53790 if a tax is due. If a refund is payable or if no amount is due, the

Register, December, 1981, No. 312
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return shall be filed by mailing it to P.O. Box 59, Madison, Wisconsin
53785. Returns required to be filed by fiduciaries shall be filed by mail-
ing them to P.O. Box 8904, Madison, Wisconsin 53708.

Note: Blank forms may be obtained by mail request to Wisconsin Department of Revenue,
P. O. Box 8903, Madison, Wisconsin 53708.

History: 1-2-56; am. Register, February, 1958, No. 26, eff. 3-1-58; am. Register, February,
1960, No. 50, eff. 3-1-60; am. Register, September, 1964, No. 105, eff. 10-1-64; r. and recr.,
Register, March, 1966, No. 123, eff. 4-1-66; am. Register, February, 1976, No. 230, eff. 3-1-75;
am. (1), Register, November, 1977, No. 263, eff. 12-1-77; am. (3), Register, February, 1978,
No. 2686, eff. 3-1.78.

Tax 2.081 Indexed income tax rate schedule. (s. 71.09 (1b) and
(2), Stats.) (1) THE raw. (a) Section 71.09 (1b), Stats., prescribes the
tax rates to be applied to taxable income in determining the tax to be
assessed, levied and collected upon the taxable incomes of all persons
other than corporations for the taxable year 1979.

(b) Section 71.09 (2), Stats., provides that “Commencing with calen-
dar year 1980 and corresponding fiscal years and thereafter, the dollar
amounts in sub. (1b) shall be changed to reflect the percentage change
between the U.S. consumer price index for all urban consumers, U.S.
city average, for the month of June of the current year and the U.S,
consumer price index for all urban consumers, U.S. city average, for the
month of June of the previous year, as determined by the U.S. depart-
ment of labor, but in no case shall the amounts be increased by more
than 10%. The revised amounts shall be rounded to the nearest whole
number divisible by 100, and in no case shall be reduced below the
amount appearing in sub. (1b) on February 28, 1979. The department of
revenue shall annually adopt by rule any changes in dollar amounts re-
quired under this subsection, and incorporate them in the income tax
forms and instructions.” c

(2) INDEXED INCOME TAX RATE SCHEDULE FOR THE 1980 TAXABLE YEAR.
(a) The consumer price index, all urban consumers, U.S, city average
increased from 216.6 for June 1979 to 247.6 for June 1980, a 14.3% in-
crease. Therefore, the dollar amounts set forth in s. 71.09 (1b), Stats.,
shall be increased by 10%, the maximum increase allowable under s.
71.09 (2), Stats., for the 1980 taxable year.

" (b) The tax to be assesséd, levied and collected updh taxable incomes
of all persons other than corporations for the 1980 taxable year shall be
computed at the following rates: '

WISCONSIN NET TAXABLE INCOME

Exceeding Not Exceeding Tax Rate
3 0 $ 3,300 3.4%
$ 3,300 7 $ 6,600 - 5.2%
$ 6,600 ' $-9,900 - 7.0%
$ 9,900 $13,200 8.2%
$13,200 $16,500 . 8.7%
$16,500 $22,000 9.1%
$22,000 ' $44,000 9.5%
Over $44,000 : ‘ 10.0%

(3) INDEXED INCOME TAX RATE SCHEDULE FOR THE 1981 TAXABLE YEAR.
(a) The consumer price index, all urban consumers, U.S. city average
increased from 247.6 for June 1980 to 271.3 for June 1981, a 9.6% in-
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crease. Therefore, the dollar amounts set forth in sub. (2), shall be in-
creased by 9.6% as required by s. 71,09 (2), Stats., for the 1981 taxable
year.

(b) The tax to be assessed, levied and collected upon taxable incomes
of all persons other than corporations for the 1981 taxable year shall be
computed at the following rates:

WISCONSIN NET TAXABLE INCOME

Exceeding Not Exceeding Tax Rate
$ 0 $ 3,600 3.4%
$ 3,600 $ 7,200 5.2%
$ 7,200 $10,900 7.0%
$10,900 $14,500 8.2%
$14,500 $18,100 8.7%
$18,100 $24,100 9.1%
$24,100 $48,200 9.5%
Over $48,200 10.0%

(4) INDEXED INCOME TAX RATE SCHEDULE FOR THE 1982 TAXABLE
YEAR. (a) The consumer price index, all urban consumers, U.S. city aver-
age increased from 271.3 for June 1981 to 290.6 for June 1982, a 7.1%
increase. Therefore, the dollar amounts set forth in sub. (3), shall be in-
creased by 7.1% as required by s. 71.09 (2), Stats., for the 1982 taxable
year.

(b) The tax to be assessed, levied and collected upon taxable incomes
of all persons other than corporations for the 1982 taxable year shall be
computed at the following rates:

WISCONSIN NET TAXABLE INCOME

Exceeding Not Exceeding Tax Rate
$ 0 $ 3,900 3.4%
$ 3,900 $ 7,700 5.2%
$ 7,700 $11,700 7.0%
$11,700 $15,500 8.2%
$15,500 $19,400 8.7%
$19,400 $25,800 9.1%
$25,800 $51,600 9.5%
Over $51,600 10.0%

Histery: Emerg. cr. eff. 10-16-80; cr. Register, April, 1981, No. 304, eff. 5-1-81; cr. (3), Regis-
ter, December, 1981, No. 312, eff. 1-1-82; cr. (4), Register, December, 1982, No. 324, eff, 1-1-
83.

Tax 2.085 Claim for refund on behalf of a deceased taxpayer. (s. 71.10
(10), Stats.) (1) If a refund of Wisconsin income taxes is due a deceased
taxpayer and if the refund exceeds $100, the claimant shall file, with the
income tax return, a completed form I-804, entitled “Claim for Dece-
dent’s Wisconsin Income Tax Refund”.

(2) Forms required to be filed under sub. (1) shall be mailed to the
Department of Revenue, P.O. Box 80, Madison, Wisconsin 53701,

History: Cr. Register, October, 1976, No. 250, eff, 11-1-76; am. (1), Register, November,
1978, No. 275, eff. 12-1-78,

Tax 2.09 Reproduction of income tax forms. Subject to this rule, the offi-
cial Wisconsin income tax return forms may be reproduced and
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the reproductions may be filed with the department in lieu of the corre-
sponding official forms. The department may reject any form which is in
whole or in part illegible.

(1) The reproductions must be made by photo-offset, photo-engrav-
ing or by some similar photographic process. They may be reproduced‘
on one side or both sides of the paper.

(2) The reproductions must be on paper of substantially the same
weight and texture, and of quality at least as good as that used in the
official forms. Forms printed on colored paper may be reproduced on
white paper.

(8) Since all of the official forms are prlnted in black mk such print-
ing must be reproduced in black.

(4) The size of the reproductions, both as to dimensions of the paper
?nd image reproduced thereon, must be the same as that of the official
orm, .

(5) Except for returns executed by fiduciaries as provided.in (6) be-
low, all signatures required on returns which are filed with the depart-
ment must be original, affixed subsequent.to the reproduction process.

(6) A fiduciary or the fiduciary’s agent may use a facsimile signature
in filing a tax return on form 2, subject to the following conditions:

(a) Each group of returns forwarded to the department shall be ac-
companied by a letter signed by the person authorized to sign such re-
turns declaring, under penalities of perjury, that the facsimile signature
appearing on the returns is the signature adopted by the person to sign
the returns filed and that such signature was affixed to the returns by
the person or at the person’s direction. The letter shall also list each
return by name and identifying number.

(b) A signed copy of the letter must be retained by the person filing
the returns and must be available for inspection by the department.

(¢) Where the returns are reproduced by photocopying or similar re-
productive methods, the facsimile signature must be affixed subsequent
to the reproduction process.

History: 1-2-56; am. Register; February, 1958 No. 26, eff. 3-1-58; am. Reglster, February,
1960, No. 50, eff. 3-1-60; am. (2), Register, Ma_rch 1966, No. 123, eff. 4-1-66; am. (5) and cr.
(6), Register, August, 1974, No. 224, eff. 9-1-74; am. (intro.), (2), (6) (intro.) and (a),
Register, November, 1977, No. 263, eff. 12-1-77.
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Tax 2,10 Copies of federal returns, statements, schedules, docu-
ments, ete. to be filed with Wisconsin returns. (s. 71.10 (6), Stats.)
It is deemed necessary for the administration of the tax imposed by ch.
71, Stats., that at the time of filing Wisconsin income tax returns for the
taxable year 1965 and for taxable years thereafter by partnerships and
persons other than corporations, a complete copy of the federal income
tax return for the same taxable year (including all schedules, state-
ments, documents and computations) should be included and filed with
the Wisconsin return. Accordingly, such complete copies of federal in-
come tax returns are directed to be so filed except copies of the short
form federal return which, at the time of adoption of this rule is desig-
nated as federal form 1040A.

History: Register, December, 1965, No. 120, eff. 1-1-66.

Tax 2.105 Notice by taxpayer of federal audit adjustments and
amended returns. (s. 71.10 (10) (bn) and 71.11 (21) (bm) and (g)
and (21m), Stats.) (1) DeriNrrioN. In this rule, “taxpayer” includes in-
dividuals, estates, trusts and corporations.

(2) Starutes. (a) Section 71.11 (21m), Stats., (effective May 5,
1976), provides that a taxpayer shall in certain instances as described in-
sub. (3) report to the department changes made to a tax return by the
internal revenue service or file with the department amended Wisconsin
returns reporting any information contained in amended returns filed
with the internal revenue service or with another state.

(b) Section 71.11 (21) (g)2, Stats., (effective May 5, 1976), provides
that regardless of any other limitations in ch. 71, Stats., the department
may issue an assessment or refund if it gives notice thereof to the tax-
payer “within 90 days of the date on which the department receives a
report from the taxpayer under sub. (21m) or within such other period
specified in a written agreement entered into prior to the expiration of
such 90 days by the taxpayer and the department. If the taxpayer does
not report to the department as required under sub. (21m), the depart-
ment may make an assessment against the taxpayer after discovery by
the department of the requirement of such reports within 10 years after
the date on which the tax return is filed. This 10-year time limitation
shall not apply to assessments made under par. (c).”

(3) TAXPAYER REQUIRED TO REPORT. (a) Federal adjustments. If a tax-
payer’s federal tax return is adjusted by the internal revenue service in a
way which affects the amount of Wisconsin income or franchise tax pay-
able, the taxpayer shall report such adjustments to the department
within 90 days after they become final.

1. Finality of federal adjustments. For the purpose of determining
when federal adjustments to taxable income reported become final, the
following shall be deemed a final determination:

a. Payment of any additional tax, not the subject of any other final
determination described in b, ¢, d or e of this subdivision.

b. An agreement entered into with the internal revenue service waiv-
ing restrictions on the assessment and collection of a deficiency and ac-
cepting an overassessment {ordinarily federal Form 870 or 870-AD, both
entitled “Waiver of Restrictions on Assessment and Collection of Defi-
ciency in Tax and Acceptance of Overassessment”, is used for this pur-
pose).
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¢. Expiration of the 90-day time period (150-day period in the case of
a notice addressed to a person outside the United States) within which a
petition for redetermination may be filed with the United States tax
court with respect to a statutory notice of deficiency issued by the inter-
nal revenue service, if a petition is not filed with that court within such
time.

d. A closing agreement entered into with the internal revenue service
under section 7121 of the internal revenue code.

e. A decision by the United States tax court or a judgment, decree or
other order by a court of competent jurisdiction (e.g., a United States
district court, court of appeals, court of claims or the United States
supreme court) which has become final, or the date the court approves a
voluntary agreement stipulating disposition of the case. See the note fol-
lowing this rule for the time when such actions ordinarily become final.

2. Information to report to department. A copy of the final federal
audit report issued by the internal revenue service shall be submitted to
the department together with any other documents or schedules neces-
sary to inform the department of the adjustments to taxable income as
finally determined.

Agreement with adjustments. A taxpayer shall be deemed to con-
cede the accuracy of the federal adjustments for Wisconsin income or
franchise tax purposes unless a statement is included with the report to
the department stating why the taxpayer believes that the adjustments
are incorrect.

(b) Amended returns. If a taxpayer files an amended federal tax re-
turn and the changes therein affect the amount of Wisconsin income
reportable or Wisconsin franchise or income tax payable, an amended
Wisconsin return reflecting the same changes shall be filed with the de-
partment. A taxpayer filing an amended return with another state shall
file an amended Wisconsin return if a credit has been allowed against
Wisconsin taxes for taxes paid to that state and if the changes affect the
amount of Wisconsin income reportable or Wisconsin franchise or in-
come tax payable. The amended Wisconsin return shall be filed within
90 days after the date the amended return is filed with the internal reve-
nue service or other state.

(c) Where and how to submit report or amended return. A taxpayer’s
report of federal adjustments or amended Wisconsin return shall be sub-
mitted to the department by mailing it to the Wisconsin Department of
Revenue, Audit Bureau, P.O. Box 8906, Madison, Wisconsin 53708. The
report of federal adjustments or amended Wisconsin return shall be
clearly identified and it shall not be made a part of or attached to any
other Wisconsin tax return.

(4) TAXPAYER’S FAILURE TO REPORT OR FILE AMENDED WISCONSIN RE-
TURN. (a) If a taxpayer fails to report federal adjustments or the filing of
an amended other state or federal return within the required 90-day pe-
riod, the department may assess additional Wisconsin income or
franchise tax relating to such adjustments or amended return within 10
years after the date the original Wisconsin return for the year was filed.
(A return filed before the last date prescribed by law, commonly April
15 for an individual reporting on a calendar year basis, is considered as
filed on such last day. Section 71.11 (21) (hgl Stats.)
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(b) Example. Assume that an individual taxpayer filed a 1974 Wis-
consin income tax return by April 15, 1975; that adjustments were made
by the internal revenue service to the individual’s 1974 federal income
tax return; that the adjustments became final on July 1, 1976; and that
the taxpayer either failed to notify the department of such adjustments
or notified the department more than 90 days after they became final.
The department of revenue may issue an assessment for such adjust-
ments any time on or before April 15, 1985 (i.e., within 10 years of the
due date of the 1974 Wisconsin return).

(5) ASSESSMENTS AND REFUNDS BY DEPARTMENT. If a taxpayer reports
federal adjustments or files an amended Wisconsin return with the de-
partment within 90 days after an amended return is filed with the inter-
nal revenue service or another state, the department may make an as-
sessment or refund relating to such report or amended return as follows:

(a) Assessments. An assessment may be made within 4 years from the
date the original Wisconsin income or franchise tax return was filed. (s.
71.11 (21) (bm), Stats.) However, if the taxpayer reported less than
756% of the correct income and the additional tax for such year exceeds
$100, an assessment may be made within 6 years after the return was
filed. (s. 71.11 (21) (g) 1, Stats.)

(b) Refunds. A refund may be made if claims are filed within 4 years
of the date the original Wisconsin income or franchise tax return was
filed. (s. 71.10 (10) (bn), Stats.)

(c) Exceptions. 1. An assessment may be made later than the 4 and 6
year periods mentioned in par. (a) if notice of the assessment is given to
the taxpayer within 90 days of the date the department receives a timely
report from the taxpayer of federal adjustments or an amended Wiscon-
sin return. However, such an assessment made after the expiration of
the 4 and 6 year periods may only relate to those federal adjustments or
the changes on the amended Wisconsin return.

2. If a taxpayer reports federal adjustments to the department or files
with the department an amended Wisconsin return after the expiration
of the 4-year period for filing claims for refund as described in par. (b), a
refund may still be made if notice of the refund is given to the taxpayer
within 90 days of the date the department received a timely report of the
federal adjustment or an amended Wisconsin return from the taxpayer.

3. The 90-day period for the department’s giving notice of an assess-
ment or issuing a refund may be extended if a written agreement is en-
tered into by the department and the taxpayer prior to the expiration of
such 90 days.

(d) Examples. 1. Assume that federal adjustments were made to an
individual’s 1971 federal income tax return; that the adjustments be-
came final on June 1, 1976; and that on August 15, 1976 (within 90 days
after such adjustments became final) the department received the tax-
payer’s report of the adjustments. Although the 4-year period provided
by s. 71.11 (21) (bm), Stats., for making adjustments to the 1971 Wis-
consin return expired on April 15, 1976, the department had until No-
vember 13, 1976 to give notice of an assessment to the taxpayer (Novem-
ber 13 was 90 days after the date the department received a report of the
ad]ustments)
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2. Assume that a taxpayer filed an amended 1975 New York return on
June 1, 1976; and that an amended Wisconsin return, reflecting the
changes on the amended New York return, was filed with the depart-
ment on July 1, 1976. Under the 4-year assessment period in s. 71.11
(21) (bm), Stats., the department has 4 years from April 15, 1976 (due
date of 1975 return) in which to notify the taxpayer of any assessment
relating to the changes on the amended New York return.

(6) PrIOR FIELD AUDIT BY DEPARTMENT. If federal adjustments or
changes on an amended return filed with the internal revenue service or
another state pertain to a year which has been previously field audited
by the department and such field audit has been finalized, an assess-
ment or refund nevertheless may be made. However, such an assessment
or refund may only relate to those federal adjustments or the changes on
such amended return. Notice of the assessment or refund must be given
to the taxpayer within 90 days of the date the department received the
report of federal adjustment or an amended Wisconsin return from the
taxpayer.

Note: Decisions of the United States tax court and other courts ordinarily become final as
foliows:

1. If no appeal is made of a United States tax court decision, it becomes final upon expira-
tion of a period of 90 days after the decision is entered. Decisions in unappealable small cases
involving deficiencies of $1,500 or less heard by the United States tax court under section
7463 of the internal revenue code become final 90 days after they are entered.

2. Appealed decisions of the United States tax court become final as set forth in section
7481 of the internal revenue code.

3. A decision of a United States district court normally becomes final if not appealed to.the
United States court of appeals within 60 days of the judgment, decree or order.

4. A decision of the United States court of claims or the United States court of appeals
normally becomes final unless an appeal or a petition for certiorari is filed with the United
States supreme court within 90 days of the judgment or decree.

5. A decision of the United States supreme court is normally final upon the expiration of a
period of 25 days from the date such decision is rendered, if a motion for reconsideration or
rehearing is not filed within such time.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

Tax 2.11 Credit for sales and use tax paid on fuel and electricity.
(s. 71.043; Stats.) (1) DeriniTIONS. In this rule:

(a) “Sales and use tax under ch. 77 paid by the corporation” has the
meaning specified in s, 71.043 (4) (a), Stats.

(b) “Manufacturing” has the meaning designated in s. 77. 51(27),
Stats., by virtue of s. 71.043 (4) (b), Stats.

(c) Fuel and electricity “consumed in manufacturing” means only
fuel and electricity used to operate machines and equipment used di-
rectly in the step-by-step manufacturing process. Fuel and electricity
are not “consumed in manufacturing” if they are used in providing plant
heating, cooling, air conditioning, communications, lighting, safety and
fire prevention, research and product development, receiving, storage,
sales, distribution, warehousing, shipping, advertising and administra-
tive department activities. If separate gas or electric meters are not used
to accurately measure the fuel and electricity consumed in manufactur—
ing in Wlsconsm a reasonable allocation is necessary.
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(d) “Cost of manufacturing” as used in s. 71.043 (1), Stats., and as
defined in s, 71.07 (2) (b), 1969 Stats.:

1. “shall be interpreted in a manner to conform as nearly as may be to
the best accounting practice in the trade or business. Unless in the opin-
ion of the department of revenue the peculiar circumstances in any case
justify a different treatment, this term shall generally be interpreted to
include as elements of cost the following:

a. “The total cost of all goods, materials and supplies used in manufac-
turing . . .

b. “The total wages and salaries paid or incurred during the income
year in such manufacturing . . . activities.

c. “The total overhead or manufacturing burden properly assignable
according to good accounting practice . . .” (s. 71.07 (2) (b), Stats.
(1969)) '

Z. Includes the cost of fuel and electricity used in the manufacturing
preocess during-the year and the sales tax paid thereon.

3. Includes- the total costs of all the manufacturing operations of a
“corporation in this state.

(2) CREDIT-ALLOWABLE. (a} 1973 and subsequent taxable years. Sec-
tion TF.043(2), Stats., provides that “The tax imposed upon or mea-
sured by corporation net income of the taxable year 1973 and subse-
quenttaxable years pursuant to s. 71.01 (1) or (2) may be reduced by-an
amount equal to the-sales and use tax under ch. 77 paid by the corpora-
tion in such taxable year on-fuel and electricity consumed in manufae-
turing tangible personal property in this state. . . .”

- €b) 1972 taxable year. Section 71.043 (1}, Stats., provides that “The
tax imposed-upon or measured by corporation net ineome of the taxable
year 1972 pursuant to s. 71.01 (1) or (2) may be reduced by an amount
equal to so much of the sales and use tax under ch. 77 paid by the corpo-
ration in such taxable yearon fuel and electricity consumed inmanufac-
turing tangible personal property in this state as was paid on fuel and
electricity costs in excess of 2% of the cost of manufacturing within this
state as determined pursuant to s. 7107 (2) (b) . Such deduction may not
exceed 50% of the tax computed witheut such reduction.”™

(3) CARRY FORWARD OF UNUSED CREDIT. (a) Auny unused 1972 sales tax
credit shall not-be carried forward.

(b) ¥ a corporation is entitled to a sales and use tax credit for 1973
and subsequent tax years under s. 71.043 (2), Stats., such eredit, to the
extent not offset by the tax liability of the same year, may be offset
against the tax lHability of the subsequent year and each succeeding year
up to a total of 5 years or when the credit has been completely offset,
whichever occurs first.

(¢) The sales tax credit computed for 1973 and subsequent tax years
shall first be offset against the income or franchise tax liability com-
puted for the tax year before an unused credit from a prior year may be
applied. .

Note: An example of the computation and application of the credit follows:
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Computation of Income or Franchise Tax Payable after Sales Taz Credit

#1 #2 #3
1972 1973 1974
a. Income (franchise) tax payable before
sales tax credit $ 4,000.00 $ 1,000.00 $10,000.00
b. Sales tax credit of current year available
(schedule below) $ 3,076.92 $ 3,846.15 $ 3,846.15
c. Current year’s credit allowable (1972
and 1973) $ 2,000.00* $ 1,000.00
d. Carry forward of unused 1973 credit $ (2,846.15) $ 2,846.15
e. Total credit allowable in 1974 (b & d) $ 6,692.30
f. Income (franchise) tax payable after
sales tax credit $ 2,000.00° $ -0 $ 3,307.70 ~

*The credit in 1972 was limited to 50% of the income or franchise tax computed without such
reduction, and there is no provision for carrying forward the unused 1972 credit.

Register, January, 1979, No. 277



DEPARTMENT OF REVENUE 17

Computation of Sales Tax Credit Avallable
(a) (b}
Annual Total 4% Tax Paid
1972-3-4 Credit Available

Wisconsin cost of manufacturing for the year (in-

cluding fuel and electricity) $1,000,000

Cost of fuel and electricity directly consumed in '

manufacturing in Wisconsin $ 100,000

Sales tax credit available in 1873 and subzequent . [N
years: $100,000 + 1.04 = $68,153.856 X 4% = $3,846.15 (1)
Leuss 2% of 1872 cost manufecturing in Wisconsin . -§ 20,000

Bage for 1872 sales tax credit computation $ 80,000

Sales tax credit available in 1972: $80,000 + 1.04 = R
$76,923.08 X 4% = $3,076.92 (1)

In thiz example all the amounts shown under column (a) above include the 4% tax.paid on
fuel and electricity directly consumed in manufacturing during the year.

(1) An altermative method of computation is to divide $100,000 or $80,000 by 26.

History: Cr. Register, Fabruary, 1978, No. 268, eff. 3-1-78.

Tax 2.12 Amended income and franchise tax returns. (1) WagN
sHALL BE FILED. (a) The department shall accept amended returns to
correct Wisconsin income tax returns previously filed.

(b) Because an amended return is not the original return, it shall not
begin or extend the statute of limitation periods for the assessment of
additional tax or the claim of a refund.

(¢) If an amended return shows a refund, it shall be filed within 4
years of the due date of the original return. However, a claim for a refund
of the tax assessed by an office audit shall be filed within 2 years of the
date assessed if no petition for redetermination was filed and if the year
is not closed by field audit.

(2) Forms. (a) The following forms may be used for filing an
amended return:

1. Form 1X for individuals.
2. Form 4X for corporations.

(b) If forms other than those specified in par. (a) are used to amend a
tax return, such forms shall be clearly marked across the top of the first
page “AMENDED RETURN.”

Note: The department accspts amended individual income tax, corporate income tax, and
franchise tax returns to allow taxpayers to correct overstatements or understatements of net
income and computstions of tax contained on their original return.

Forms 1X and 4X egre similer in format and use to Forms 1040X and 1120X, the amended

U.8. individual end corporate returns. Although the use of thess 2 state forms is not

detory, the depart t prefers that they bs used. They are designed to simplify the filing

and expedits the prc ing of the information. Copies may be obtained from any Wisconsin
department of revenue office.

Blistery: Cr. Register, August, 1976, No. 248, eff. 9-1-76.

Tax 2.13 Moving expenses. (zection 71.05(1) (a) 7 and (b)4, Wis.
Stats.) (1) GENERAL. Certain moving expenses qualify for a deductionin .
arriving at federal adjusted gross income. When a person moves into
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Wisconsin, such expenses are allowed as a deduction in computing Wis-
consin adjusted gross income. The deductibility of moving expenses in-
curred in moving from Wisconsin was changed for 1975 and subsequent
taxable years by the enactment of section 71.05 (1) (a) 7, which provides
fi)lll's an adfi modification for “Moving expenses incurred to move from
this state”.

(2) TREATMENT OF MOVING EXPENSES INCURRED IN MOVING FROM WIS-
CONSIN. (a) 1975 and Subsequent Taxable Years. For 1975 and subse-
quent taxable years, moving expenses incurred in moving from Wiscon-
sin may be deducted in arriving at federal adjusted gross income for
federal income tax purposes. However, an add modification (section
71.05(1) (&) 7) shall be made for such expenses in determining Wiscon-
sin adjusted gross income. The following example illustrates the add
modification for such moving expenses for a taxpayer moving from Wis-
consin to New York:

Wisconsin Gross Income $18,000
New York Gross Income 600
Moving Expenses to New York (4,000)
Federal Adjusted Gross Income $14,600

*Add Modification for Moving Expenses to New York
’ 4,000

Subtract Modification: New York Gross Income (600)
Wisconsin Adjusted Gross Income $18,000

*The add modification of $4,000 for moving expenses to New York is
entered in Part II, page 2 of the Wisconsin income tax return, Form 1.

(b) 1974 and Prior Taxable Years. 1. For 1974 and prior taxable years
for Wisconsin income tax purposes, moving expenses incurred in moving
from Wisconsin may be applied to reduce adjusted gross income earned
outside Wisconsin. However, when such moving expenses exceed the ad-
justed gross income earned outside Wisconsin, the excess cannot be
added back in arriving at Wisconsin adjusted gross income because
there is no statutory provision for that type of modification. The only
modification applicable is set forth in section 71.05 (1) (b) 4 which limits
the subtraction of income earned outside Wisconsin to a net figure. Sec-
tion 71.05(1) (b) (intro) and 4 provides as follows: “Subtract, to the ex-
tent included in federal taxable or adjusted gross income: . . . Any other
amount not subject to taxation under this chapter, less any amount allo-
cable thereto which has been deducted in the computation of federal
taxable or adjusted gross income.”

2. The following 2 examples illustrate the treatment of moving ex-
penses for 1974 and prior taxable years for a Wisconsin resident moving
to New York in arriving at Wisconsin adjusted gross income. They also
illustrate that a subtract modification cannot be made to federal ad-
justed gross income unless outside Wisconsin income exceeded the mov-
ing expenses in 1974 and prior taxable years.

Ezample 1

Wisconsin Gross Income : $18,000
New York Groes Income 600
Moving Expenses to New York (4,000)
Federal Adjusted Gross Income . $14,600
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Wisconein adjusted gross income is also $14,600 in this example. Since the moving ex-
penses of $4,000 exceed the New York gross income of $600, there is no subtract modifica-
tion of New York income in arriving at Wisconsin adjusted gross income. The excess of
moving expenses over New York gross income is not added back in arriving at Wisconsin
adjusted gross income.

Example 2
Wisconsin Gross Income $18,000
New York Gross Income 5,000
Moving Ezpenses to New York (4,000)
Federal Adjusted Gross Income $19,000
*Subtract Modification—$5,000 (New York Income) leas $4,000

(Moving Expenses) ) (1,0600)
Wisconsin Adjusted Gross Income $18,000

*In accordance with section 71.06 (1) (b) 4, a subtract modification shall be made for the
amount not subject to Wisconsin taxation (New York income of $5,000), less the amount
allocable thereto (moving expenses of $4,000).

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78.

Tax 2.14 Aggregate personsal exemptions. The aggregate personal
exemptions allowable under section 71.09 (6p) (a) and (b), Wis. Stats.,
when each files a return, may be divided between husband and wife ac-
cording to their choice.

History: 1-2-66; am. Register, February, 1968, No. 26, eff. 3-1-58; am. Register, February,
1860, No. 50, efi. 3-1-60; r. and recr., Register, September, 1864, No. 105, eff. 10-1-64; am.
Register, March, 1966, No. 123, eff. 4-1-66; am. Register, November, 1977, No. 263, eff. 12-1-
.

Tax 2.15 Methods of accounting for corporations. (section 71.11
(8) , Wis. Stats.) No uniform methoed of accounting can be prescribed for
all corporations, and the law contemplates that each corporation may
return its income in accordance with the method of accounting regularly
employed in keeping its books. If no method of accounting is regularly
employed or if the method employed does not clearly reflect the income,
the department of revenue may prescribe the method to be used. A
method of accounting will not be regarded as clearly reflecting the in-
come unless all items of gross income and all deductions are treated with
reasonable consistency.

History: 1-2-56; am. Register, March, 1866, No. 123, off. 4-1-66; am. Register, February,
1975, No. 230, efi. 3-1-75. .

Tax 2.16 Change in method of accounting for corporations. (sec-
tion 71.11 (8) (b), Wis. Stats.) (1) GENERAL. (a) A change in the
method of accounting by corporations shall be made under section 71.11
(8) (b), Wis. Stats., which reads as follows: “In computing a corpora-
tion’s taxable income for any taxable year, commencing after December
31, 1953, if such computation is under a method of accounting different
from the method under which the taxpayer’s taxable income for the pre-
ceding taxable year was computed, then there shall be taken into ac-
count those adjustments which are determined to be necessary solely by
reason of the change in order to prevent amounts from being duplicated
or omitted, except there shall not be taken into account any adjustment
in respect of any taxable year to which this section does not apply, and
except that this rule shall not modify or change the rule as to federal
income and excess profits taxes set forth in s, 71.02 (1) (¢).”

(b) A change in a corporation’s method of accounting may involve an
overall change of the entire accounting system or it may involve only a
single item.
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(c) No change in the method of accounting used in reporting income
may be made without first obtaining the written permission of the de-
partment. Applications for such change shall be made in the manner
described in sub. (5).

(d) In changing from a cash basis of accounting to an accrual basis of
accounting, income accrued but not yet collected as of the close of the
year of change shall be added to income actually received in cash during
the year, and expenses accrued but not yet paid as of the close of the year
shall be added to expenses actually paid during the year.

(2) CHANGE IN METHOD OF ACCOUNTING FOR SINGLE ITEMS. Any change
in the accounting treatment of a single item, if “material”, is deemed a
change in the method of accounting under section 71.11 (8) (b), Wis.
Stats. If an itemn is “material” for federal income tax purposes, it gener-
ally will be “material” for Wisconsin franchise/income tax purposes.

(3) 1953 AccounT BALANCES. (a) Taxpayer-initiated change. On a
taxpayer-initiated change, the net 1953 account balances shall not be
allowed as an offset in the year of change.

(b) Department-initiated change. 1. On a department initiated
change, the net 1953 balances shall be allowed as an offset in the year of
change in accordance with the internal revenue code and federal regula-
tions.

2. Net 1953 account balances shall be computed by the taxpayer and
adequately supported by its accounting records in order for them to be
allowed as offsets in the year of change.

3. No offset is available for taxpayers incorporated after December 31,
1953 or in connection with changes involving LIFO inventories.

(c¢) Paragraphs (a) and (b) shall apply to all tax years open to assess-
ment or refund.

(4) TRANSITIONAL ADJUSTMENTS. The entire impact of a change in
method of accounting shall be reflected in net income of the year of
chﬂ.nge for Wisconsin franchise/income tax purposes, thereby resulting
in a doubling up of income and/er deductions in that year. (This repre-
sents a significant difference from the federal treatment which, in gen-
eral, permits a 10-year amortization of the net transitional adjustment
at the beginning of the year of change.)

(5) APPLICATION FOR CHANGE IN METHOD OF ACCOUNTING. (a) Apphca—
tions to use the LIFQO inventory method and subsequent changes in in-
ventory accounting method shall be filed with the department pursuant
to rule Tax 2.26. All other applications shall contain the following:

1. Nature of the taxpayer’s business;
2. The method of accounting used in keeping its books;
3. The reason (s) for requesting the change;

4. A legible copy of federal Form 3115, “Application for Change in
Accounting Method”;

5. Legible coples of all subsequent correspondence with the internal
revenue service pertaining to such application;
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6. A statement, and whenever possible a schedule, which clearly indi-
cate the manner in which it proposes to affect the change for Wisconsin
franchise/income tax purposes;

7. A copy of the entry, its date and explanation, made on the books to
accomplish the change. (When no book entry is made, the reason for its
absence shall be stated.); and

8. Any other pertinent information.

(b) 1. Applications shall be filed before the end of the taxable year for
which the change is to be effective. Such applications shall be in letter
form with supporting schedules and data and mailed to: Wisconsin De-
partment of Revenue, P.O. Box 8906, Madison, Wisconsin 53708.

2. The department has no form comparable to federal Form 3115.

Note: See Ladish Co. v. Dept. of Revenue (1975), 63 Wis. 2d 723, concerning a change in
method of accounting for a single item.

Rules Tax 2.25, “Corporation accounting generally” and 2.26, * ‘Last in, first out’ method
of inventorying for corporations” describe department interpretations with respect to meth-
ods of accounting for inventories.

History: 1-2-56, am. Register, September, 1964, No. 105, eff. 10-1-64; am, Register, Febru-
ary, 1975, No. 230, eff. 3-1-75; am. Register, November, 1977, No. 263, eff. 12-1-77; r. and recr.
Register, May, 1978, No. 269, eff. 6-1-78.

Tax 2.165 Change in taxable year. (ss. 71.02 (1) (d) and (2) (k),
and 71.10 (3m) and (16), Stats.). (1) DerFinrTIONS. In this rule:

(a) ‘Calendar year” means a 12 month period ending on December 31.

(b) “Fiscal year” means a 12 month period ending on the last day of
any month other than December 31.

(c) “Taxable year” or “income year” means a calendar year, a fiscal
year or a short period of less than 12 months resulting from a change in
reporting from a calendar to a fiscal, a fiscal to a calendar, or a fiscal to a
different fiscal year and is the period for which the taxable income is
reported.

(2) CorporATIONS. (a) General. A new corporation may elect the tax-
able year on which it will report. A taxable year must end on the last day
of a month and, if accounting records are kept on a 52-53 week period,
the taxable year shall be considered to end on the last day of the month
closest to the end of the 52-53 week period.

(b) Change in taxable year. A corporation may not change its taxable
year without first obtaining approval from the department. The request
to change shall be made in writing to the Wisconsin Department of Rev-
enue, P.O. Box 8906, Madison, Wisconsin 53708 prior to the close of the
proposed new taxable year. The request shall contain the following in-
formation: i

1. Name and address of corporation.
2. Taxable year presently used.

3. Proposed taxable year.

4. Effective date of change.

5. Reason for requesting the change.
Register. Februarv. 1979. No. 278



22 WISCONSIN ADMINISTRATIVE CODE

(¢) Computation of tax. The income for the short taxable year shall
be computed on an annual basis and the tax for the short taxable year
shall be a fractional portion of the tax computed on such annual income.
As an example, in changing from a calendar year to a fiscal year ending
September 30, with net income for the 9 month period of $18,000, the
tax on the income of the short taxable year may be computed as follows:

1. Multiply short period income by 12. $18,000 x 12 = $216,000

2. Divide by number of months in the short period to obtain annual-
ized income. $216,000 + 9 = $24,000

3. Compute the tax on the annualized income. T'ax on $24,000 equals
$1,676 (1977 rates).

g. Prorate this tax to obtain the tax for the short period. $1,676 x 9/12
= $1,257.

(3) PERSONS OTHER THAN CORPORATIONS. (a) General. A person other
than a corporation is required to adopt the same taxable year for Wis-
consin as for federal income tax purposes. The taxable year is estab-
lished with the filing of the first income tax return.

(b) Change in taxable year. For federal purposes, approval is re-
quested by filing federal Form 1128 on r before the 15th day of the
second calendar month following the close of the short taxable year for
which the return is required. The change is effected for Wisconsin pur-
poses by attaching a copy of Form 1128 and the federal approval to the
Wisconsin tax return for the short taxable year, which return is due on
or before the 15th day of the 4th month after the end of the short taxable
year.

(¢) Computation of tax. The Wisconsin taxable income for the short
taxable year shall be computed on an annual basis. For natural persons,
the tax computed on the annualized income, reduced by the amount for
personal exemptions, is multiplied by the number of months in the short
taxable year and divided by 12. As an example, in changing from a calen-
dar year to a fiscal year ending June 30, with Wisconsin taxable income
for the 6 months of $14,000, and claiming 4 exemptions as of June 30, the
tax on the income of the short taxable year may be computed as follows:

1. Multiply short period income by 12. $14,000 x 12 = $168,000

2. Divide by number of months in the short period to obtain annual-
ized income. $168,000 + 6 = $28,000

3. Compute the tax on the annualized income. Tax on $28,000 equals
$2,577 (1977 tax rates).

4, Subtract personal exemptions. $2,577 - $80 = $2,497

5. Prorate this tax to obtain tax for the short period. $2,497 x 6/12 =
$1,248.50.

For estates and trusts, the computation is the same except that step 4
(“Subtract personal exemptions”) is omitted; in the example, the tax
equals $1,288.50 ($2,577 x 6/12).

(4) ParTNERsHIPS. (a) General. A partnership is required to adopt
the same taxable year for Wisconsin as for federal income tax purposes.
If federal approval of the taxable year adopted for the first return is

Register, February, 1979, No. 278
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required, a copy of federal Form 1128 and approval shall be attached to
the first Wisconsin return filed.

(b) Change in taxable year. If federal approval is required for a
change in taxable year, a copy of the federal Form 1128 and the federal
approval shall be attached to the Wisconsin partnership return for the
short taxable year.

(¢) Computation of income. Partnership income for the short taxable
year shall be determined under the internal revenue code as defined
under s. 71.02 (2) (b), Stats.

History: Cr. Register, February, 1979, No. 278, eff, 3-1-79.

Tax 2.17 Cash method of accounting for corporations, (s. 71.11
(8), Stats.) The use of the cash method of accounting and reporting
does not properly reflect taxable income in cases where, at the end of the
taxable year, the records reflect accounts receivable, accounts payable,
or inventories. -

Tax 2.18 Accrual method of accounting for corporations. (s.
71.11 (8), Stats.) In all cases in which the production, purchase or sale
of merchandise of any kind is an income producing factor, inventories
are necessary, and no accounting method in regard to purchases and
sales will correctly reflect the income except the accrual method. Special
methods of accounting employed in special trades or businesses may,
with the written approval of the department of revenue, be used in re-
porting income.

History: 1-2-56, am. Register, September, 1964, No. 105, eff. 10-1-64; am. Register, Febru-
ary, 1975, No. 230, eff. 3-1-75.

Tax 2.19 Instalment method of accounting for corporaticuns. (s.
71.11 (8), Stats.). (1) Subject to the approval of the department of reve-
nue, a sale or other disposition by a corporation of real property, or a
casual sale or other casual disposition of personal property (other than
personal property of a kind which would properly be included in the
inventory of the taxpayer if on hand at the close of the income year) for
a price exceeding $1000, may be returned on the instalment basis in the
case of a sale or other disposition in an income year beginning on or after
January 1, 1967, provided that in the income year of the sale or other
disposition there are no payments or the payments (exclusive of evi-
dences of indebtedness of the purchaser) do not exceed 30% of the sell-
ing price. On the instalment basis there shall be returned as income from
the instalment sale in any income year that proportion of the instalment
payments actually received in that year which the gross profit realized or
to be realized when payment is completed, bears to the total contract
price.

(2) Use of the instalment method, in each instance, shall be condi-
tional upon the implied agreement of the corporation to take into in-
come in any year in which it distributes the instalment obligation, the
unreported balance of gain on the instalment sale or exchange.

(8) The instalment method shall not be permitted with respect to any
instalment sale or exchange made subsequent to adoption of a plan of
liquidation to which s. 71.337, Stats., applies.

(4) Corporations regularly engaged in the business of selling personal
property and keeping records on the instalment basis will be required to
report for franchise or income tax purposes on the accrual basis.

Register. Fehriarv. 1978 Na 978
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(5) The expenses incident to each instalment sale or exchange must
be deferred on the same basis that the profit arising from the sale or
exchange is deferred.

(6) When property is sold or exchanged on the instalment basis at a
loss, the loss may not be deferred beyond the income year in which the
sale or exchange takes place.

History: 1-2-566; am. (2), Register, March, 1966, No. 123, eff. 4-1-66; r. and recr. Register,

Qctober, 1966, No. 130, effective with respect to income years beginning on and after January
1, 1967; am. Register, February, 1975, No. 230, eff. 3-1-75.

Tax 2.20 Accounting for acceptance corporations, dealers in
commercial paper, mortgage discount companies and small loan
companies. (s. 71.11 (8), Stats.) (1) Except as otherwise provided in
subsection (3) hereof, acceptance corporations and dealers in commer-
cial paper must report the discount on the purchase of paper as income
in the year of such purchase.

(2) Where the records of such acceptance corporations and dealers in
commercial paper are kept upon the deferred profit basis, schedules
should be attached to the tax returns clearly setting forth the unrealized
profit accounts and reconciling the income and surplus per books with
the taxable net income.

(8) Acceptance corporations and dealers in commercial paper may
elect to report their taxable income on the deferred profit basis, pro-
vided that their books and records are kept on that basis and provided
further that both the deferment of income, and the expenses incurred in
producing said income is made in accordance with accepted accounting
principles and practice. The election to so report must be made before
the close of the year for which the return is made, and after having made
such election the deferred profit basis of reporting must be adhered to in
all subsequent periods.

Tax 2.21 Accounting for incorporated contractors. (s. 71.11 (8),
Stats.) (1) The general rules for reporting income on the accrual basis
apply to incorporated contractors except-that, in the case of contracts
upon which work is performed in 2 or more consecutive income years,
the percentage of completion basis may be used provided such basis
clearly reflects the income taxable under ch. 71, Stats.

(a) Under this method of accounting at the close of the taxable year, a
portion of the total contract price is treated as sales for the current pe-
riod, such portion being based upon the percentage of completion, as
determined by an engineer’s or an architect’s estimate or such other
records as will most clearly reflect the income realized to date. By this
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method the difference between the sales thus determined and the total
cost applicable to the sales is treated as taxable income.

(2) The profit on jobs taken on a cost plus basis and uncompleted at
the close of a taxable year should be computed in accordance with the
terms of the contract and reported at that time, and cannot be deferred
until the year in which the contract is completed.

(8) The income derived from construction contracts performed in
Wisconsin is tazable.

History: 1-2-56; am, (1), Register, March, 1966, No. 123, eff. 4-1-66; am. Register, Febru-
ary, 1975, No. 230, eff, 3-1-75.

Tax 2.22 Accounting for incorporated dealers in securities. (Sec-
tion 71.11 (8), Wis. Stats.) The income of dealers in securities can be
properly reflected for income tax purposes only by use of the accrual
method of accounting. As securities constitute the stock in trade, the
inventories thereof must be taken consistently on a uniform basis con-
forming to that used in the trade or business.

Tax 2.24 Accounting for incorporated retail merchants. (Section
71.11 (8), Wis. Stats.) The “retail method” of treating inventories prop-
. erly reflects the taxable income and will be acceptable when it is consist-
ently followed and adequate records are kept. The difference between
the inventory taken on the old basis and the inventory taken on the basis
of the “retail method” will constitute tazable income or deductible ex-
pense for the year in which the change is made. Retail merchants should
rep(ilr:;)d all other items of income and expense upon the ordinary accrual
met)

Tax 2.25 Corporation accounting generally. (Sections 71.11 (8)
and 71.11 (9), Wis. Stats.) (1) In a business requiring the use of inven-
tories, the income therefrom generally can be properly reflected by use
of the accrual method of accounting, and inventories taken in accor-
dance with the best accounting practice in the trade or business and
used by the taxpayer to show his financial position can be accepted.

(a) Except as other methods of inventorying are recognized in these
rules, the two most commonly used bases in valuing inventories are 1.
cost and 2. cost or market, whichever is lower.

(b) Whether the cost or the lower of cost or market basis of valuing
inventories is used, the basis adopted must be applied with reasonable
consistency to the entire inventory, and no change from one basis to the
otf;her will be permitted w1thout written permisgion from the department
of revenue.

(2) Inventories and inventory records must be preserved as a part of
the accounting records of the taxpayer and available for examination
and verification.

History: 1-2-66; am. (1) (b), Register, September, 1964, No. 105. eff. 10-1-64; am. Regis-
ter, February, 1975, No. 230, eff. 3-1-75.

Tax 2.26 “Last in, first out” method of inventorying for corpora-
tions. (Section 71.11 (9), Wis. Stats.) Any corporation permitted or re-
quired to take inventories pursuant to the provisions of section 71.11
(9), Wis. Stats., may elect with respect to those goods specified in its .
apphcatlon and properly subject to inventory to compute its inventory
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in accordance with the method provided by section 472 of the United
States internal revenue code, provided that:

(1) The first inventory which may be computed on said basis is the
closing inventory for the taxable year 1940.

(2) The same basis of inventorying is used in reporting income for
taxation to the United States internal revenue service, and that the in-
ventories used in reporting income to the United States internal revenue -
service and to the Wisconsin department of revenue agree both as to
computation and amounts except as provided in subsection (7).

(3) Except as herein otherwise provided, the change to and the use of
such method of inventorying shall be subject to and conditioned upon all
of the regulations promulgated with respect thereto-by the United
States internal revenue service.

(4) An application to use such method must be filed with the Wiscon-
sin department of revenue in substantially the same form as required by
the internal revenue service, and the same shall be filed with the return
for the taxable year in which the change is to be made effective. The
opening inventory for the period in which the election to change is exer-
cised shall be taken on the basis previously accepted and approved.

(5) There shall be applicable for Wisconsin income tax purposes, in
addition to those regulations of the United States internal revenue ser-
vice made generally applicable by subsection (3) hereof, that regulation,
authorized by section 1321 of the internal revenue code, concerning in-
voluntary liquidation and replacement of inventories, except, however,
that income adjustments for the difference between the replacement
cost and the original inventory cost of the base stock inventory liqui-
dated shall be made to the net income of the year in which the replace-
ment is made instead of to the net income for the year of liquidation.
( (5) effective June 5, 1946).

(6) Except as provided in subsection (7), any corporation which has
been computing its inventory for Wisconsin income tax purposes in ac-
cordance with section 472 of the United States internal revenue code
and which has been authorized or directed by the United States internal
revenue service to change its method of inventory valuation for federal
income tax purposes shall also change its method of inventory valuation
for Wisconsin income tax purposes. To correlate its Wisconsin basis
with the federal basis, the opening inventory for the income year in
which the change is made shall be reported on the basis previously ac-
cepted and approved whereas the closing inventory shall be on the new
method of valuation. No adjustment is to be made to the closing inven-
tory of the preceding taxable year. Notice of the change in method shall
be filed with the return on which it is effective and shall be supported by
a copy of the authorization or order to change inventory method for fed-
eral income tax purposes.

(7) Any corporation which has been authorized or directed by the
United States internal revenue service to treat the cutting of timber as a
sale or exchange of timber for purposes of computing its federal income
tax liability and has included in its inventory for federal income tax pur-
poses, the excess of the fair market value of such timber over the ad-
justed basis thereof, may exclude from its inventory, for Wisconsin in-
come tax purposes, the excess of the fair market value of such timber
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over the adjusted basis thereof, or may, with the consent of the Wiscon-
sin department of revenue, include such excess in its inventory for Wis-
consin income tax purposes subject to such conditions as said depart-
ment may prescribe.

History: 1-2-56; am. (2) and (8}, and cr. (7), Register, March, 1960, No, 51, eff, 4-1-60;
am. intro. par., (6) and (7), Register, March, 1966, No. 128, eff. 4-1-66; am. Register, Febru-
ary, 1975, No. 230, eff. 3-1.75.

Tax 2.30 Property located outside Wisconsin—depreciation and
sale. (s. 71.07(1), Stats.) (1) DeriniTIONS. In this rule, “internal reve-
nue code” means the internal code in effect for the taxable year specified
by s. 71.02(2) (b), Stats., and “federal adjusted basis” means those
amounts determined under such code. For example, for the taxable year
1976 “internal revenue code” means the federal internal revenue code in
effect on December 31, 1975.

(2) GENERAL, (a) Prior to tax year 1975, income or loss derived from
real property or tangible personal property followed the situs of the
property from which derived.

(b) In 1975, . 71.07 (1), Stats., was amended, effective with the 1975
tax year, to read in part:

“All income or loss of resident individuals and resident estates and
trusts shall follow the residence of the individual, estate or trust. Income
or loss of nonresident individuals and nonresident estates and trusts
from business, not requiring apportionment under sub. (2), (8) or (5),
shall follow the situs of the business from which derived. Income or loss
of nonresident individuals and nonresident estates and trusts derived
from rentals and royalties from real estate or tangible personal property,
or from the operation of any farm, mine or quarry, or from the sale of
real property or tangible personal property shall follow the situs of the
property from which derived.”

(3) TREATMENT IN 1975 AND SUBSEQUENT YEARS FOR RESIDENT INDIVIDU-
ALS, ESTATES AND TRUSTS. For tax year 1975 and thereafter, income or
loss from property and business located outside Wisconsin, received by
resident individuals, estates and trusts, is taxable. The basis for depreci-
ation and for determining gain or loss on dispostion of property for such
taxpayers is the same as the basis determined under the internal reve-
nue code, whether the property was acquired before becoming or while a
resident of this state.

Note: In the case of Wisconsin Department of Revenue vs. Romain A. Howick, 100 Wis. 2d
274 (1981), the Wisconsin supreme court held that for the purpose of determining a loss on
sale the basis of property located outside Wisconsin acquired before the owner became a
Wisconsin resident is the basis determined under the internal revenue code. In this rule, the
same principle is applied to gains realized upon the disposition of such property.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78; r. and recr. (3), Register, July, 1982,
No. 319, eff. 8-1-82.

Tax 2.31 Taxation of personal service income of nonresident pro-
fessional athletes. (ss. 71.01 (1) and 71.07 (1), (2) and (5), Stats.).
(1) Derinrrions. {a) In subs. (2), (8) and (4) (a) “duty days” means
days during the regular playing season within a taxable year for which
the athlete is compensated, such as practice days, travel days and actual
playing days. In sub. (4) (b) “duty days” means days during the post-
season within a taxable year for which the athlete is compensated, such
as practice days, travel days and actual playing days.
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(b) “Travel days” means days spent in the state (or other governmen-
tal jurisdiction) of destination, except that when the team performs on a
travel day, the day shall be considered spent where the performance oc-
curs,

(2) GENERAL. Wisconsin individual income tax is imposed on nonresi-
dent natural persons upon such income as is derived from the perform-
ance of personal services within Wisconsin, When a specific amount is
received for personal services performed in Wisconsin, that amount
shall be included in Wisconsin income. When compensation is received
for personal services performed partly within and partly outside Wis-
consin, the amount to be included in Wisconsin income shall be deter-
mined by an allocation of personal services performed in Wisconsin to
total personal services on the basis that most correctly reflects the
proper apportionment under the facts and circumstances of the particu-
lar case. In the absence of clear evidence to the contrary, allocations
shall be made on the basis of time; that is, the compensation allocated to
Wisconsin shall bear the same relation to total compensation as the
number of days of performance of personal service within Wisconsin
bears to the total number of days of performance of personal service for
which compensation is received.

(3) METHOD OF ALLOCATION. (a) The allocation to Wisconsin of in-
come earned from the performance of personal services by a nonresident
professional athlete under a playing contract shall, as a general rule, be
made on the basis of time according to a fraction, the denominator of
which is the total number of duty days covered by the contract and the
numerator of which is the number of those duty days spent in Wiscon-
sin. For players not under contract, the denominator shall include the
total number of duty days and the numerator shall include the number
of those duty days spent in Wisconsin.

(b) Amounts paid for participation in training or exhibition games
and any per diem payments made in connection therewith are earned at
the location of the participation and are considered separately.

(4) TAXATION OF EARNINGS. (a) The fraction determined in sub. (3)
(a) shall be applied to the total compensation received within a taxable
year for the regular playing season, as well as to bonuses or other com-
pensation received for that season without regard to when paid. The
fraction shall also be applied to a bonus received for signing a contract.
If bonuses are received prior to or following a year to which the playing
contract pertained, the fraction determined for the year covered by the
contract will control.

(b) If postseason games are played, the total number of duty days
shall be the denominator and the number of those duty days spent in
Wisconsin shall be the numerator of the fraction, and this fraction shall
be applied to the compensation received within a taxable year for the
postseason games, '

History: Cr. Register, December, 1980, No. 300, eff, 1-1-81.

DETERMINATION OF INCOME FROM MULTISTATE
OPERATIONS

Tax 2.39 Apportionment method. (s. 71.07 (2), Stats.) Any person
doing business both in and outside this state shall report by the statu-
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tory apportionment method when. the person’s business in this state is
an integral part of a unitary business unless the department, in writing,
allows reporting on a different basis.

(1) For the reporting of income for the purposes of franchise or in-
come taxation in the calendar year 1973, or corresponding fiscal years,
and for calendar and fiscal years thereafter, the factors used in the ap-
portionment method for all businesses except “financial organizations”
and “public utilities” as defined in s. 71.07 (2) (d), Stats., are the prop-
erty factor, the payroll factor and the sales factor. Property, payroll or
sales related to the production of nonapportionable income under s.
71.07 (1), Stats., shall not be included in either the numerator or the
denominator of any of the apportionment factors.

(1m) Beginning with calendar year 1974, or corresponding fiscal year,
and thereafter, in lieu of the equally weighted 3-factor apportionment
fraction based on property, payroll and sales, there shall be used an ap-
portionment fraction composed of a sales factor representing 50% of the
fraction, a property factor representing 25% of the fraction and a pay-
roll factor representing 25% of the fraction. If one of these factors is
omitted pursuant to s. 71.07 (3), Stats., the percentages of the fraction
represented by the remaining factors shall be adjusted as follows:

(a) If either the property factor or payroll factor is omitted, the other
of such factors shall represent 33 1/3% of the fraction and the sales fac-
tor shall represent 66 2/3% of the fraction.

(b) If the sales factor is omitted, the property factor and the payroll
factor shall each represent 50% of the fraction.

(2) In order to use the apportionment method the taxpayer must have
income from business activity subject to taxation by this state and at
least one other state or foreign country. Income from business activity
includes only business (apportionable) income. As used in this rule a
taxpayer is subject to taxation or taxable in a state or foreign country if
the state or foreign country has jurisdiction to impose an income tax or a
franchise tax measured by net income.

(3) (a) Property factor; numerator; denominator. The numerator of
the property factor shall include the average value of the real and tangi-
ble personal property owned or rented by the taxpayer in this state and
used by the taxpayer in the production of business (apportionable) in-
come during the tax period. The denominator shall include the average
value of all of such property located everywhere. Property in transit on
the date or dates for determining the average value shall be considered
to be at the destination for purposes of the property factor. The value of
mobile or movable property such as construction equipment, trucks or
leased electronic equipment which is located within and without this
state during the tax period shall be determined for purposes of the nu-
merator of the factor on the basis of a ratio of time used within the state
to total time used during the tax period. However, an automobile as-
signed to a traveling employe shall be included in the numerator of the
factor if the employe’s compensation is assigned to this state under the
payroll factor.

(b) Property factor; owned property. Property owned by the tax-
payer is valued at its original cost. As a general rule “original cost” is
deemed to be the basis of the property for federal income tax purposes
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(prior to any federal adjustments) at the time of acquisition by the tax-
payer and adjusted by subsequent capital additions or improvements
thereto and partial disposition thereof, by reason of sale, exchange,
abandonment, etc. If original cost of property is unascertainable, the
property is included in the factor at its fair market value as of the date of
acquisition by the taxpayer. Inventories shall be included in the factor in
accordance with the valuation method used for Wisconsin income or
franchise tax purposes. Property acquired by gift or inheritance shall be
included in the factor at its basis for federal income tax purposes.

(c) Property factor; rented property. Property .ented by the tax-
payer is valued at 8 times the net annual rental determined as at arm’s
length. Net annual rental is the annual rental paid L'y the taxpayer less
any annual rental received by the taxpayer from sub-rentals. In excep-
tional cases this may result in a negative value or clearly inaccurate valu-
ation. In those instances any other method which will properly reflect
the value may be required by the department or may be requested by the
taxpayer, but in no case shall the net annual rental be less than an
amount which bears the same ratio to the total annual rental paid by the
taxpayer as the value of the part of the property used by the taxpayer
bears to the total value of the same rental property. The “annual rental”
is the amount paid as rental for the property for a 12 month period.
Where property is rented for less than a 12 month period, the net rent
paid for the actual period of rental shall constitute the “annual rental”
for the tax period. However, where a taxpayer has rented property for a
term of 12 or more months and the current tax period covers a period of
less than 12 months due, for example, to a reorganization or change of
accounting period, the net rent paid for the short tax period shall be
annualized. If the rental term is for less than 12 months, the rent shall be
adjusted accordingly. Annual rent is the actual sum of money or other
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consideration payable, directly or indirectly, by the taxpayer or for its
benefit for the use of the property, and includes: 1. Any amount payable
for the use of real or tangible personal property, or any part thereof,
whether designated as a fixed sum of money or as a percentage of sales,
profits or otherwise;

2. Any amount payable as additional rent or in lieu of rents, such as
interest, taxes, insurance, repairs or any other items which are required
to be paid by the terms of the lease or other arrangement, but does not
include amounts paid as service charges, such as utilities, janitor ser-
vices, etc. If a payment includes rent and other charges unsegregated,
the amount of rent shall be determined by making a reasonable alloca-
tion between the rent and the other items. “Annual rental” does not
include incidental day-to-day expenses such as hotel or motel accommo-
dations, daily rental of automobiles, etc.

(d) Property factor; leasehold improvements. Leasehold improve-
ments shall, for the purposes of the property factor, be treated as prop-
erty owned by the taxpayer regardless of whether the taxpayer is enti-
tled to remove the improvements or the improvements revert to the
lessor upon expiration of the lease. The original cost of leasehold im-
provements shall be included in the factor.

(e) Property factor; construction in progress. Property or equipment
under construction during the tax period (except inventoriable goods in
process) shall be excluded from the factor until such property is actually
used by the taxpayer in the regular course of his trade or business. If the
property is partially used by the taxpayer in the regular course of his
trade or business while under construction, the value of the property to
the extent used shall be included in the property factor.

(f) Property factor; averaging property values. As a general rule the
“average value” of property shall be determined by averaging the values
at the beginning and ending of the tax period, but the department of
revenue may require or allow the averaging of monthly values during the
tax period if reasonably required to properly reflect the average value of
the taxpayer’s property. Averaging by monthly values will generally be
applied if substantial fluctuations in the values of the property exist dur-
ing the tax period, or where property is acquired after the beginning of
the tax period or disposed of before the end of the tax period.

(4) PAYROLL FACTOR; WHAT 1S COMPENSATION. The term “compensa-
tion” includes wages, salaries, commissions and any other form of remu-
neration paid to employes for personal services. Compensation includes
the value of board, rent, housing, lodging, and other benefits or services
furnished to employes by the taxpayer in return for personal services,
provided that such amounts constitute income to the recipient under
the federal internal revenue code. In the case of employes not subject to
the federsl internal revenue code, e.g., those employed in foreign coun-
tries, the determination of whether such benefits or services would con-
stitute income to the employes shall be made as though such employes
were subject to the federal internal revenue code. Compensation in-
cludes deductible management or service fees paid to a related corpora-
tion as consuleratlon for the performance of personal services, and the
situs of such fees is in this state if such services are performed in this
state. The recipient of such fees shall not include the compensation paid
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to its employes with respect to such personal services in either the nu-
merator or denominator of its payroll factor. Except for such manage-
ment or service fees, payments made to an independent contractor or
any other person not properly classifiable as an employe are excluded.

(56) (a) Sales factor; sales made in general business operations. 1.
For the purposes of the sales factor, the term “sales” means generally all
gross receipts derived by a taxpayer from transactions and activities in
the course of its regular trade or business operations which produce bus-
iness (apportionable) income.

2. In the case of a taxpayer whose business activity consists of manu-
facturing and selling or purchasing and reselling goods or products,
“sales” includes all gross receipts from the sales of such goods or prod-
ucts (or other property of a kind which would properly be included in
the inventory of the taxpayer if on hand at the close of the taxable year)
held by the taxpayer primarily for sale to customers in the ordinary
course of its trade or business. Gross receipts for this purpose means
gross sales, less returns and allowances, and includes all interest income,
service charges, carrying charges, or time-price differential charges inci-
dental to such sales. Federal and state excise taxes (including sales
taxes) shall be included as part of such receipts if such taxes are passed
on to the buyer or included as part of the selling price of the product.

(b) Sales factor; sales made in other types of business activity. As
applied to a taxpayer engaged in business activity other than or in addi-
tion to the manufacturing and selling or purchasing and reselling of
property, “sales” includes the gross receipts from the taxpayer’s busi-
ness activity.

1. If the business activity consists of providing services, such as the
operation of an advertising agency or the performance of equipment ser-
vice contracts or the performance of research and development con-
tracts, “sales” includes the gross receipts from the performance of such
services including fees, commissions and similar items.

2. If the business activity consists of performing cost plus fixed fee
contracts, such as the operation of a government-owned plant for a fee,
gross receipts includes the taxpayer’s reimbursed cost plus the fee.

3. If the business activity is the renting of real or tangible personal
I)roperty, “sales” includes the gross receipts from the rental, lease, or
icensing the use of the property.

4, If the business activity is the sale, assignment, or licensing of intan-
gible personal property such as patents and copyrights, “sales” includes
the gross receipts therefrom.

(c) Sales factor; what sales of tangible personal property are in this
state. 1. Gross receipts from the sales of tangible personal property (ex-
cept sales to the United States government: see Tax 2.39 (5) (d)) arein
this state if the property is delivered or shipped to a purchaser within
this state regardless of the f.o.b. point or other conditions of sale, or if
the property is shlpped from an office, store, wa.rehouse, factory, or other
place of storage in this state and the taxpayer is not taxable in the state
of destination.

2. Property shall be deemed to be delivered or shipped to a purchaser
w1thm this state if the recipient is in this state, even though the property
is ordered from outside this state.
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3. Property is delivered or shipped to a purchaser within this state if
the shipment terminates in this state, even though the property is subse-
quently transferred by the purchaser to another state.

4. The term “purchaser within this state” shall include a recipient
other than the purchaser if the taxpayer, at the designation of the pur-
chaser, delivers to or has the property shipped to such a remplent within
this state.

5. When property being shipped by a seller from the state of originto a
consignee in another state is diverted while enroute to a purchaser in
this state, or the designee of a purchaser who is in this state, the sale is in
this state.

6..If the taxpayer is not taxable in the state of destination for lack of
sufficient nexus or by operation of Public Law 86-272, 15 U.S.C.A., Sec-
tion 381-385, the sale is attributed to this state if the property is shipped
from an office, store, warehouse, factory, or other place of storage in this
state.

7. If a taxpayer whose salesman operates from an office located in this
state makes a sale to a purchaser in another state in which the taxpayer
is not taxable and the property is shipped directly by a third party to the
purchasers, the following rules apply:

a. If the taxpayer is taxable in the state from which the third party
ships the property, then the sale is in such state.

b. If the taxpayer is not taxable in the state from which the property is
. shipped, then the sale is in this state.

(d) Sales factor; sales to the United States government. Gross re-
ceipts from the sales of tanglble personal property to the United States
government, including its agencies and instrumentalities, are in this
state if the property is shipped from an office, store, warehouse, factory,
or other place of storage in this state. For the purposes of this regulation,
only sales for which the United States government makes direct pay-
ment to the seller pursuant to the terms of its contract constitute sales to
the United States government. Thus, sales by a subcontractor to the
prime contractor, the party to the contract with the United States gov-
ernment, do not constitute sales to the United States government.

(e) Sales factor; numerator. The numerator of the sales factor will
include the gross receipts from sales which are attributable to this state,
and includes all interest income, service charges, carrying charges, or
time-price differential charges incidental to such sales regardless of the
place where the accounting records are maintained or the location of the’
contract or other evidence of indebtedness.

(f) Sales factor; numerator; sales other than sales of tangible per-
sonal property. 1. In General: Section 71.07 (2) (¢) 3, Wis. Stats., con-
tains provisions for including gross receipts from transactions other
than sales of tangible personal property in the numerator of the sales
factor.

2. Under this section gross receipts are attributed to this state if the
income producing activity which gave rise to the receipts is performed
wholly within this state. If the income producing activity is performed
within and without this state such receipts are attributed to this state in
accordance with subdivision 5 of this paragraph.

Register, July, 1978, No. 271



32 WISCONSIN ADMINISTRATIVE CODE

3. Income producing activity; defined. The term “income producing
activity” means the act or acts directly engaged in by the taxpayer for
the ultimate purpose of obtaining gains or profit. Such activity does not
include activities performed on behalf of a taxpayer, such as those con-
ducted on its behalf by an independent contractor. Accordingly, the in-
come producing activity includes but is not limited to the following:

a. The rendering of personal services by employes or the utilization of
tangible and intangible property by the taxpayer in performing a ser-
vice.

b. The sale, rental, leasing, or licensing the use of or other use of real
property.

c. The rental, leasing, licensing the use of or other use of tanglble per-
* sonal property.

d. The sale, licensing the use of or other use of intangible personal
property such as patents, copyrights, trademarks, trade names, etc.

4. Costs of performance; deﬁned. The term “costs of performance”
means direct costs determined in a manner consistent with generally
accepted accounting principles and in accordance with accepted condi-
tions or practices in the trade or business of the taxpayer.

5. Application. a. Receipts from sales, other than sales of tangible per-
sonal property, are in this state if the income producing activity is per-
formed wholly within this state. If the income producing activity is per-
formed partly within and partly without this state, receipts shall be
assigned to this state based upon the ratio of direct costs of performing
such services in this state to the direct costs of performing such services
in all states having jurisdiction to tax such business.

b. The following are special rules for determining when receipts from
the income producing activities described below are in this state during
the taxable year:

(i) Gross receipts from the sale, lease, rental or other use of real prop-
erty are in this state if the real property is located in this state.

(ii) Gross receipts from the rental, lease, licensing the use or other use
of tangible personal property shall be assigned to this state if the prop-
erty is within this state during the entire period of rental, lease, license
or other use. If the property is within and without this state during such
year, gross receipts attributable to this state shall be based upon the
ratio which the time the property was used in this state bears to the total
time the property was used in all states having jurisdiction to tax such
business during such year.

(iii) Gross receipts from the performance of personal services are at-
tributable to this state if the services are performed entirely in this state.
If the services are performed partly within and partly without this state,
gross receipts shall be attributable to this state based upon the ratio
which compensation and other direct costs of performing such services
in this state bear to total compensation and other direct costs of per-
forming such services in all states having jurisdiction to tax such busi-
ness. Where services are performed in a state which does not have juris-
diction to tax the business, gross receipts are attributed to this state if
the compensation related to performing such services is allocated to this
state by section 71.07 (2) (b) 4, Wis. Stats.
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¢. The provisions of sections Tax 2.39 (5) (b) 2 and (5) (f) shall also
apply to sales, other than sales of tangible personal property, to the
United States government.

(6) “BUSINESS (APPORTIONABLE) INCOME” DEFINED. “Business (appor-
tionable) income” is income arising from transactions and activity in
the regular course of the taxpayer’s trade or business and includes in-
come from tangible and intangible property if the acquisition, manage-
ment, and disposition of the property constitute integral parts of the
taxpayer’s regular trade or business operations.

(7) “STATE” DEFINED. “State” means any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, and any
territory or possession of the United States.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73; cr. (1m); r. and recr. (5) () 5.,
Register, November, 1973, No. 215; eff. 12-1-73; cr. (intro.), Register, January, 1978, No. 265,
eff. 2-1-78.

Tax 2.40 Nonapportionable income. (Section 71.07 (1) and (2),
Wis. Stats.) (1) For the calendar year 1973, or corresponding fiscal
years, and for calendar and fiscal years thereafter, expenses related to
nonapportionable income must be deducted therefrom to determine the
net nonapportionable income. Directly related expenses must be de-
ducted in full, whereas expenses related to both business income and
nonapportionable income shall be prorated in a manner which fairly dis-
tributes the deduction between such incomes.

(2) For all businesses which apportion their income to Wisconsin,
other than “financial organizations” and “public utilities” as defined in
section 71.07 (2) (d), Wis. Stats., nonapportionable dividends and in-
terest received which follow the residence of the recipient shall first be
reduced by deductible dividends received, and the balance shall be lim-
ited to the amount by which total apportionable and nonapportionable
interest and non-deductible dividends received exceeds the sum of the
expenses related thereto and deductible interest paid. If the latter sum
exceeds such total interest and non-deductible dividends received, no
deduction from total net income can be made for nonapportionable in-
terest and dividends received. In no event can dividends and interest
received which follow the residence of the recipient exceed the total
amount of such nonapportionable interest and dividends received.

(3) For “financial organizations” (except insurance companies) and
“public utilities” as defined in section 71.07 (2) (d), Wis. Stats., divi-
dends and interest received which follow the residence of the recipient
must be reduced by related expenses and deductible dividends received.
Interest paid and deductible is deemed to be related expense in an
amount determined by multiplying the total of such interest paid by a
fraction, the numerator of which is the average tax basis of the intangi-
ble property producing, or capable of producing, such income and the
denominator of which is the depreciated average tax basis of the total
property owned and used in the production of all income during the
year. This paragraph shall also apply to all other businesses not covered
by (2) above.

(3m) Subsections (2) and (3) apply for only the calendar years 1973 -
and 1974 or corresponding fiscal years.
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(4) Total nonapportionable income or loss and Wisconsin nonappor-
tionable income or loss must be adjusted for federal income taxes if fed-
eral income taxes are deductible in determining total company net in-
come.

(5) The total net income or loss of the business must be adjusted to
eliminate all of the net nonapportionable income or loss to determine
the apportionable income or loss to which the apportionment percent-
age is applied. The resulting income or loss apportioned to Wisconsin
must then be adjusted to include the Wisconsin net nonapportionable
income or loss.

History: Cr. Register, August, 1973, No. 212, eff, 9-1-73; cr. (3m), Register, November,
1977, No. 283, eff. 12-1-77.

Tax 2.41 Separate accounting method. (Section 71.07 (2), Wis.
Stats.) (1) When the separate accounting method is used, separate
records must be kept of sales, cost of sales and expenses for the Wiscon-
sin business as distinct from the remainder of the business. Overhead
items of income and expense must then be allocated to the business
within and without Wisconsin upon a basis or combination of bases jus-
tified by the facts and conditions. For example: the ratio of Wisconsin
sales to total sales usually represents a satisfactory basis for a merchan-
dising business, while the ratio of direct cost of material and labor in
?)’Vis_consin to the total gives a more accurate result for a construction

usiness.

(a) Federal income taxes are based upon income and should, there-
fore, be allocated to Wisconsin business on the basis of income. Federal
income taxes are deductible for income years through 1974 only on the
cash basis, and the allocation to Wisconsin business for any year, there-
fore, must be based upon the ratio of income within Wisconsin to the
total income of the year on which the federal income taxes are assessed,
even though that ratio differs from the ratio of the year in which the
taxes are actually paid. Federal income taxes are not deductible for in-
come years 1975 and thereafter.

(b) The relationship of the general overhead items to Wisconsin oper-
ations will determine whether the home office income and expense
should be allocated to the Wisconsin business. Miscellaneous income,
such as income from intangibles and income from tangible property
used in the business, and such overhead items as officers’ salaries, office
salaries, office rent and sundry office expenses should ordinarily be in-
cluded in the allocation.

(2) Net rentals received from real estate held purely for investment
purposes and not used in the operation of the business are not subject to
allocation but are taxable in full if the property is located in Wisconsin.
Gross rentals must be reduced by all expenses related to such invest-
ment property.

History: 1-2-66; amn. Register, February, 1968, No. 26, eff. 3-1-58; am. Register, November,
1877, No. 263, eff. 12-1-77.

Tax 2.42 Apportionment method. (Section 71.07 (2), Wis. Stats.)
Any gerson engaged in business within and without the state must re-
port by the statutory apportionment method when the business of such
person within the state is an integral part of a unitary business, unless
the de’%artment of revenue expressly permits reporting on a different
basis. The factors used in the apportionment method are as follows:
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(1) Tangible property includes land, buildings, machinery and equip-
ment, inventories and other tangible personal property actually owned
and used in producing apportionable income. Tangible property which
i8 used in producing nonapportionable or nontaxable income cannot be
included in the property factor. The value at which tangible property
should be included in the apportionment factor is the average of the
beginning and close of year values on a comparable basis within and
without the state. If the average at the beginning and end of the year
does not fairly represent the average of the property owned during the
year, the average may be obtained by dividing the sum of the monthly
balances by 12.

(2) The cost of manufacturing, collecting, assembling or processing
within Wisconsin must be determined in all cases in the same manner
and under the same rules as the cost for the entire business within and
without Wisconsin is determined. When a product is partially com-
pleted outside of the state and then shipped into the state for further
processing or completion, only the labor and manufacturing expense in-
curred from the time that the product is brought into the state becomes
a part of the cost within Wisconsin, and the total material used in manu-
facturing both within and without the state shall be allocated on some
equitable basis such as the ratio of direct labor and manufacturing ex-
pense within Wisconsin to the total thereof. Unless inconsistent with the
best accounting practice in the trade or. business, amounts realized on
the sale of scrap produced in the manufacturing process shall be treated
as a recovery of, and in reduction of, cost of manufacturing, for purposes
of the cost of manufacturing factor.

(3) Sales are made in Wisconsin if made through or by offices, agen-
cies or branches located within the state, regardless of the location of the
purchaser. Sales made by a foreign corporation to customers in Wiscon-
sin through the medium of solicitors or traveling salesmen are not Wis-
consin sales unless such salesmen are identified with offices, agencies or
branches located within Wisconsin. Sales made by a sales office in Wis-
consin to customers located outside of Wisconsin are Wisconsin sales for
purposes of apportionment. Goods sold through a sales office in Wiscon-
sin may be shipped direct from a factory located outside the state to a
customer located outside the state and still be Wisconsin sales. Goods
sold through a sales office located outside of the state without the inter-
vention of any Wisconsin office, branch or agency but shipped from a
factory located in Wisconsin to a Wisconsin customer are not Wisconsin
sales. As used in section 71.07 (2) (c), Wis. Stats., and in this regulation,
the term “sales” shall extend to and include by-product sales, but shall
not include scrap sales treated as a reduction of cost of manufacturing
pursuant to subsection (2) hereof. )

(4) This rule is superseded by Wis. Adm. Code section Tax 2.39 with
respect to the reporting of income for the purposes of franchise or in-
come taxation in the calendar year 1973, or correspondlng fiscal years,
and for calendar and fiscal years thereafter.

History: 1-2-56; am. (2) and (3), Register, January, 1968, No. 145, eff. 2-1—68; cr. (4),
Register, August, 1973, No. 212, eff. 9-1-73.

Tax. 2.43 Nonapportionable income. (Section 71.07 (2), Wis.
Stats.) (1) The expenses related to nonapportionable income must be
deducted therefrom to determine the net nonapportionable income. In
the case of dividends and interest received which follows the residence
of the recipient, only the excess of the amounts received over the sum of
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interest paid and dividends deducted plus other related expenses can be
considered as nonapportionable income. If the interest paid, deductible
dividends received and related expenses exceed the total interest and
dividends received, no deduction from total net income can be made for
nonapportionable interest and dividends. All of the nonapportionable
income must be deducted from the total net income of the business to
determine the apportionable income to which the apportionment per-
centage is applied. Any nonapportionable income attributable to Wis-
consin must be added to the apportionable income allocated to Wiscon-
sin to determine the total Wisconsin net income.

(2) This rule is superseded by Wis. Adm. Code section Tax 2.40 with

respect to the reporting of income for the purposes of franchise or in-

come taxation in the calendar year 1973, or corresponding ﬁscal years,
and for calendar and fiscal years thereafter.

History: 1-2-66; r. (1) (a), Register, August, 1960, No. 56, eff. 8-1-60; cr. (2), Register,
August, 1973, No. 212, eff. 9-1-73.

Tax 2.44 Permission to change basis of allocation. (Section 71.07
(2), Wis. Stats.) Except when income must be reported on the appor-
tionment basis, permission to make a change either from separate ac-
counting to apportionment, or vice versa, must be obtained in writing
from the department of revenue upon written application setting forth
in detail the reasons why the desired change will more clearly reflect the
taxpayer’s Wisconsin income. Such application must be filed before the
end of the income year for which the change is desired.

History: 1-2-66, am. Register, September, 1964, No. 105, eff. 10-1-64; am. Register, Febru-
ary, 1975, No. 230, eff. 3-1.75.

Tax 2.45 Apportionment in special cases. (Section 71.07 (5), Wis.
Stats.) When the business of any person, other than a “financial organi-
zation” or “public utility,” as defined in section 71.07 (2) (d), Wis.
Stats., within Wisconsin is an integral part of a unitary business con-
ducted within and without Wisconsin, but because of unusual or unique
circumstances the portion of the income of such person derived from
business transacted in Wisconsin cannot be ascertained with reasonable
certainty by use of the apportionment formula provided in section 71.07
(2) , Wis. Stats., (or by separate accounting in view of the unitary nature
of the business) ; the department will substitute in the place of some or
all of the statutory apportionment factors such other factor or factors as
will reasonably apportion to Wisconsin the business income properly as-
gignable to Wisconsin. In any case in which an apportionment of busi-
ness income is made pursuant to this regulation the taxpayer, at the
ti(llne of (}heassessment, will be apprised of the factors used in the formula
adopted.

History: Cr. Register, December, 1956, No. 12, eff. 1-1-57; am. Register, August, 1973, No.
212, eff. 9-1-73.

Tax 2.46 Apportionment of business income of interstate air car-
riers. (Section 71.07 (2) (e), Wis. Stats.) The apportionable income of
an interstate air carrier doing business in Wisconsin shall be appor-
tioned to Wisconsin on the basis of the ratio obtained by taking the ar-
ithmetical average of the following 3 ratios: (1) The ratio which the air-
craft arrivals and departures within this state scheduled by such carrier
during the calendar or fiscal year bears to the total aircraft arrivals and
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departures within and without this state scheduled by such carrier dur-
ing the same period; provided that in the case of nonscheduled opera-
tions all arrivals and departures shall be substituted for scheduled arriv-
als and departures; (2) the ratio which the revenue tons handled by such
carrier at airports within this state during the calendar or fiscal year
bears to the total revenue tons handled at airports within and without
this state during the same period; (3) The ratio which such air carrier’s
originating revenue within this state for the calendar or fiscal year bears
to the total originating revenue within and without this state for the
same period.

History: Cr. Register, December, 1956, No. 12', eff, 1-1-57; am. (intro.). Register, August,
1973, No. 212, eff. 9-1-73.

Tax 2.47 Apportionment of net business income of interstate mo-
tor carriers of property. (1) (Section 71.07 (2) (e), Wis. Stats.) The
apportionable income of an interstate motor carrier of property, doing
business in Wisconsin, shall be apportioned to Wisconsin, on the basis of
the arithmetical average of the following 2 ratios:

{a) The ratio of the gross receipts from carriage of property first ac-
quired for carriage in Wisconsin to the total gross receipts from carriage
of property everywhere;

(b) The ratio of ton miles of carrlage in Wisconsin to ton miles of
carriage everywhere.

(2) Whenever gross receipts’ data is not available, the department
may authorize or direct substitution of a similar factor (e.g. gross ton-
nage) and whenever ton mile data is not available the department may
- similarly authorize substitution of a similar factor (e.g. revenue miles).

(3) For purposes of this regulation a “ton mile” reflects the movement
of one ton of freight for the distance of one mile.

(4) This regulation shall not apply to mercantile or manufacturing
businesses which engage in some interstate hauling as an incident of
such mercantile or manufacturing businesses.

(5) This regulation shall apply with respect to the determination of
income tax or franchise tax liability for any income year open to assess-
ment or refund on the effective date hereof.

History: Cr. Register, April, 1966, No. 124, eff. 5-1-66; am. (intro.) . Register, August, 1973,
No. 212, eff. 9-1-73.

Tax 2.48 Apportlonment of net business incomes of interstate
pipeline companies. (Section 71.07 (2) (e) Wis. Stats.) (1) With re-
spect to the imposition of the Wisconsin income or franchise tax on or
measured by income of the calendar year 1969, or corresponding fiscal
year, and thereafter, the apportionable income of a pipeline company
operating within and without Wisconsin shall be apportioned to Wis-
consin on the basis of the arithmetical average of the following 3 ratios:

(a) The ratio of tangible property owned, and used by the taxpayer in
Wisconsin to produce apportionable income, to the total of such prop-
erty owned and used by him to produce apportionable income every-
where. The amount of such property for purposes of both the numerator
and denominator shall be Wisconsin income tax net cost. In any case in
which the property factor is distorted by reason of the taxpayer depreci-
ating property in Wisconsin by a method different from that used to
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depreciate property outside Wisconsin, or in any case in which Wiscon-
sin income tax net cost cannot be ascertained, the department may au-
thorize or direct such other method of determining the property fraction
as will produce an equitable result.

(b) The ratio of traffic units (e.g. barrel miles, cubic foot miles or
other appropriate measure of product movement) in Wisconsin to the
total of such units everywhere.

(c) The ratio of the total compensation paid to employes located in
this state to the total compensation paid to employes located every-
where. An employe shall be deemed located in Wisconsin if his services
are performed entirely within Wisconsin, or if services performed with-
out the state are incidental to services within Wisconsin, or if some of
the service is performed in Wisconsin and the base of operations is in
Wisconsin, or if there is no base of operations and the place from which
the service is directed and controlled is in Wisconsin, or if the base of
operations or place from which the service is directed or controlled is not
in any state in which some part of the service is performed, but the indi-
vidual’s residence is in this state. Compensation paid to retired em-
ployes shall be excluded from both the numerator and the denominator.

(2) In any case in which the company has no employes or in which the
department determines that employes are not a substantial income pro-
ducing factor, it may order or permit the elimination of the compensa-
tion factor and the use of the arithmetical average of the other 2 factors
to arrive at the Wisconsin apportionment percentage.

History: Cr. Register, November, 1969, No. 167, eff. 12-1-69; am. (intro.), Register, Au-
gust, 1973, No. 212, eff. 9-1-73.

Tax 2.49 Apportionment of net business incomes of interstate fi-
nance companies. (Section 71.07 (2) (e), Wis. Stats.) (1) For the cal-
endar year 1973, or corresponding fiscal years, and thereafter, the busi-
ness (apportionable) income of a finance company engaged in business
within and without Wisconsin shall be apportioned to Wisconsin on the
basis of the arithmetical average of the following 2 ratios:

(a) The ratio of gross receipts in Wisconsin to the total gross receipts
everywhere. “Gross receipts” includes all business income associated
with the lending of money in the normal course of business such as inter-
est, discounts, finance charges or fees and service charges or fees. Gains
from sales of assets, charges to a related corporation for personal ser-
vices of employes and miscellaneous income are not includable in “gross
receipts” for the purpose of computing this factor. “Gross receipts” will
be assigned as income to this state if the transaction producing the in-
come was principally negotiated in this state.

(b) The ratio of the total compensation paid to employes located in
this state to the total compensation paid to employes located every-
where, determined in accordance with the provisions of section 71.07 (2)
(b), Wis. Stats., and section Tax 2.39 (4). “Compensation paid to em-
ployes” includes deductible management or service fees paid to a related
corporation directly or indirectly for the performance of personal ser-
vices, and the situs of such fees is in this state if such services are per-
formed in this state. The recipient of such fees shall not include the com-
pensation paid to its employes with respect to such personal services in
either the numerator or denominator of its payroll factor.

Register, July, 1978, No. 271
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(2) If the leasing of tangible personal property represents a substan-
tial source of business (apportionable) income, in addition to the “gross
receipts” described in sub. (1) (a), the department may authorize or
direct the use of any other method to effect an equitable apportionment
of the taxpayer’s income.

(3) The term “finance company” means any “financial organization”
defined in s. 71.07 (2) (d), Stats., except any type of insurance com-
pany.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73; am. (1) (b), Register, July, 1978,
No. 271, eff. 8-1-78.

Tax 2.50 Apportionment of net business income of interstate
public utilities. (s. 71.07 (2) (e), Stats.) (1) For the calendar year
1973, or corresponding fiscal years, and for calendar and fiscal years
thereafter, except as provided in sub. (2) below, the business income of
“public utilities”, as defined in s. 71.07 (2) (d) 2, Stats., operating
within and without Wisconsin, shall be apportioned to Wisconsin on the
basis of the ratio obtained by taking the arithmetical average of the 3
ratios provided in s. 71.07 (2) (a), (b) and (c), Stats., and Wis. Adm.
Code section Tax 2.39.

(2) The apportionable income of interstate air carriers, interstate mo-
tor carriers and interstate pipeline companies shall be apportloned to
Wisconsin as provided in Wis. Adm. Code ss. Tax 2.46, Tax 2.47 and Tax
2.48, respectively.

History: Cr. Register, August, 1973, No. 212, eff. 9-1-73.

Tax 2.505 Apportionment of net business income of interstate
professional sports clubs. (s. 71.07 (2), Stats.) The apportionable in-
come of professional sports clubs engaged in income producing activities
both inside and outside Wisconsin during the year shall be apportioned
to Wisconsin using an apportionment fraction composed of a property
factor representing 256% of the fraction, a payroll factor representing
25% of the fraction and a sales factor representing 50% of the fraction
determined as follows:

(1) ProrERTY FACTOR. The property factor is a fraction as defined in s.
71.02 (2) (a), Stats. Owned or rented real and tangible personal prop-
erty shall be included in the factor as provided in s. 71.07 (2) (a), Stats.,
and section Tax 2.39 (3). Minor equipment, such as uniforms, and play-
ing and practice equipment, need not be included in the factor.

(2) PavyroLL ractor. The payroll factor is a fraction as defined in s,
71.07 (2) (b), Stats, Compensation shall be reported as provided in s.
71.07 (2) (b), Stats., and section Tax 2.39 (4). Bonuses and payments
shall be included in the payroll factor on a prorated basis in accordance
with Internal Revenue Service Ruling 71-137, Cum. Bull,, 1971-1. Com-
pensation paid for optioned players shall be included in the factor only if
paid directly to the player by the taxpayer.

(3) SaLes racToR. The sales factor is a fraction as defined in s. 71.07
(2) (c), Stats. Sales shall be included in the factor in accordance with s.
71.07 (2) (c), Stats., section Tax 2.39 and the following rules:

(a) Gate receipts. Gate receipts include all receipts from games
played at the taxpayer’s home facility plus any gate receipts received
from games played away from the taxpayer’s home facility. The numera-

Ranmiotarn Tinaamhan TGN NT. 200



40 WISCONSIN ADMINISTRATIVE CODE

Tax 2

tor of the sales fraction for taxpayers whose home facility is in Wisconsin
shall include all gate receipts from games played in its home facility. The
numerator of the sales fraction for taxpayers whose home facility is
outside Wisconsin shall include the percentage of gate receipts received
from games played in Wisconsin.

(b) Radio and television receipts. Radio and television receipts re-
ceived by the taxpayer as its proportionate share from a league or associ-
ation contract with the major communications networks are in Wiscon-
sin in proportion to the number of games played in Wisconsin to total
games played by the taxpayer covered by the contract during the season.
Local television and radio receipts are in Wisconsin if the games are
played in Wisconsin.

(c) Concession income and miscellaneous income. Concession in-
come is assigned to the state in which the concession is operated. Miscel-
laneous income such as parking lot income, advertising income, and
g‘cher gimﬂar income is assigned to the state in which the activity is con-

ucted.

{d) Player contracts, franchises, etc. Income from player contract
transactions, franchise fees, and other similar sources is regarded as in-
tangible business income and shall be excluded from the numerator and
the denominator of the sales fraction.

Note: This rule clarifies the department of revenue’s policy and applies to all taxable years
open to audit under 8. 71.10 (10), Stats.

History: Cr. Register, December, 1980, No. 300, eff. 1-1-81.

GROSS INCOME

Tax 2.51 Rent received by corporations from Wisconsin real es-
tate. (s. 71.03 (1) (b), Stats.) Rentals must be included in the gross
income when they accrue or are actually received by the taxpayer, de-
pending upon the method of accounting used in reporting income. Rent-
als which have not actually been received in cash will be treated as re-
ceived if available to or subject to the disposal of the landlord.

Tax 2.53 Stock dividends and stock rights received by corpora-
tioms. (1) If a shareholder receives stock or stock rights as a distribution
on stock previously held and under s. 71.305, Stats., such distribution is
not includable in gross income then, except as provided in s. 71.307 (2},
Stats., the basis of the stock with respect to which the distribution was
made shall be allocated between the old and new stocks or rights in pro-
portion to the fair market values of each on the date of distribution. If a
shareholder receives stock or stock rights as a distribution on stock pre-
viously held and under s. 71.305 (1), Stats., a part of the distribution is
not includable in gross income (except as provided in s. 71.307 (2),
Stats.), the basis of the stock with respect to which the distribution is
made shall be allocated between the old and new stocks or rights in pro-
portion to the fair market values of each on the date of distribution with-
out regard to the fair market value of any part of such distribution which
is includable in gross income pursuant tos. 71.305 (2), Stats. The date of
distribution in each case shall be the date the stock or the rights are
actually distributed to the stockholder and not the record date. The gen-
eral rule will apply with respect to stock rights only if such rights are
exercised or sold.
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(a) Exception. The basis of rights to buy stock which are excluded
from gross income under s, 71.305 (1), Stats., shall be zero if the fair
market value of such rights on the date of distribution is less than 15%
of the fair market value of the old stock on that date, unless the share-
holder elects to allocate part of the basis of the old stock to the rights.
The election shall be made by a shareholder with respect to all the rights
_ received by him in a particular distribution in respect of all the stock of
the same class owned by him in the issuing corporation at the time of
such distribution. Such election to allocate basis to rights shall be in the
form of a statement attached to the shareholder’s return for the year in
which the rights are received. Such statement shall disclose the number
of shares of the old stock by the shareholder on the date of distribution,
the basis of such shares, and the fair market value of the old shares and
of the rights on the date of distribution. This election, once made, shall
be irrevocable with respect to the rights for which the election was made.
Any shareholder making such an election shall retain a copy of the elec-
tion and of the return with which it was filed, in order to substantiate
the use of an allocated basis upon a subsequent disposition of the stock
acquired by exercise.

Tax 2.56 Insurance proceeds received by corporations. (s. 71.03
(1) (d), Stats.) (1) Generally, interest on insurance proceeds paid to
" policy owners or beneficiaries is taxable income.

(a) Under an interest option clause under which all the principal pro-
ceeds are retained and interest paid thereon periodically, the interest is
taxable income.

(b) Under an income option under which the principal proceeds and
interest thereon are paid in periodical instalments to the policy owner,
the interest so paid is taxable income.

(c) When, under the same option, payments are made to the benefici-
ary (the option having been selected by the beneficiary), the interest so
paid is taxable income.

(d) When, under the same option, payments are made to the benefici-
ary (the option having been designated by the insured), the instalment
payments are made under the insurance contract, and no part of the
payment is taxable income.

History: 1-2-56, r. (1), (3) (b}, (3) (c) and (3) (d) and renum. (2) tobe (1) and (3) (a)
to be (i) (d), Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.57 Annuity payments received by corporations. Annuity
payments under an endowment or annuity contract are income to the
extent of any payment after the income tax cost (aggregate premiums or
consideration) has been recovered. However, when the contract pro-
vides for the separation of the periodic payments into principal and in-
terest, the interest so received is taxable when received.

Tax 2.60 Dividends on stock sold “short” by corporations. (s.
71.03 (1) (d), Stats.) When stock is sold “short” for later delivery, the
purchaser receives the dividend, since he is the owner of the borrowed
stock, and the amount credited to the lender of the stock and charged to
the “short” seller is income upon which the lender is subject to tax. The
amo}t{mtl((:iharged to the “short” seller becomes part of the cost of the
stock sold.
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Tax 2.61 Building and loan dividends on instalment shares re-
ceived by corporations. (1) An amount (dividend) credited to share-
holders of a building and loan association has a taxable status as income
for the year of the credit to the extent of the amount available to the
shareholder.

(2) An amount (dividend) received by such shareholder at maturity
of his share in excess of the accumulated amounts so reported as income
shall be treated as income in the year of such receipt.

Tax 2.63 Dividends accrued on stock. (Section 71.03 (1) (d), Wis.
Stats.) In the case of stock purchased by a corporation between divi-
dend dates, the entire amount of the dividend is income to the vendee
and must be included in its income when received. The amount ad-
vanced by the vendee to the vendor in contemplation of the next divi-
dend payment is an investment of capital.

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.65 Interest received by corporations. (Section 71.03 (1) (c),
Wis. Stats.) (1) In general, all interest is includable in the income by
which the franchise tax is measured, including interest received on mon-
ies invested in obligations of the United States government and its in-
strumentalities and agencies. If a corporation is not subject to the
franchise tax, but subject to net income taxation, interest on federal ob-
ligations is not taxable, but interest on postal savings and federal tax
refunds is tazable to corporations subject to net income taxation. Profit
or loss on the sale or other disposition of federal obligations is a taxable
gain or deductible loss for purposes of both the franchise tax measured
by net income and the net income tax. (See Section 71.07 (1) Wis. Stats.
for situs of interest income) .

(2) Interest is deemed to be received when accrued or received in
cash, depending upon the method of accounting used by the taxpayer
corporation. Interest becomes taxzable to a corporation reporting on a
cash basis when it is made available to it. Coupons on bonds which are
due but have not been cashed are considered as received provided that
the cash for payment of the coupons is available. Accrued interest paid
on bonds purchased between interest payment dates shall be treated as
a deduction from the interest thereon received.

Histery: 1-2-56; am, Register, March, 1866, No. 123, eff. 4-1-66.

Tax 2.69 Income from Wisconsin business. (Sections 71.01 and
71.07, Wis. Stats.) All of the income realized from business carried on in
Wisconsin is taxable. The fact that a person or corporation is licensed to
do business in Wisconsin is evidence that it is doing business in the
state, within the meaning of this chapter. However, a person or corpora-
tion may be doing business in this state within the meaning of this chap-
ter even though not licensed. In all cases of doubt the complete facts
should be reported to the department of revenue for determination.

History: 1-2-56, am. Register, September, 1964, No. 105, eff. 10-1-64; am. Register, March
1966, No. 123, eff. 4-1-66; am. Register, February, 1975, No. 230, eff. 3-1-75.

Tax 2.70 Gain or loss on capital assets of corporations; basis of
determining. (Section 71.03 (1) (g), Wis. Stats.) (1) Profits or losses
resulting from the sale or other disposition of capital assets are ordina- -
rily taxable income or deductible losses for the year in which the sale or
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other disposition takes place. In certain cases of real estate sales involv-
ing deferred payments, the profit may be treated as not wholly realized
in the year of sale and may be deferred in accordance with the terms of
payment. (See Wis. Adm. Code section Tax 2.19)

(a) The fair market value at January 1, 1911 must be determined in
the light of the facts and circumstances known as of that date. In the
absence of competent evidence to the contrary, cost less depreciation
sustained to January 1, 1911 will be considered the fair market value as
of that date. The method of arriving at the January 1, 1911 value must
be clearly set forth in the income tax returns.

(b) Stocks, bonds and other securities are considered as capital assets
when held by a person other than a dealer in securities. The profit or loss
on sale or other disposition of securities is, therefore, determined in the
same manner and on the same basis as that used for other capital assets.

(¢) In determining the profit or loss on the sale of stock received as a
stock dividend subsequent to January 1, 1926, the total income tax cost
of the original shares on which the dividend was declared is allocated to
the new and old shares with due regard to the fair market value of the
new and old shares at the date of the dividend.

Tax 2.72 Exchanges of property by corporations generally. (Sec-
tion 71.03 (1) (g), Wis. Stats.) (1) Except where otherwise specifically
provided by chapter 71, where property is exchanged for other property
which has a fair market value, a taxable gain or deductible loss may re-
sult, and such fair market value must be treated as the price realized for
the property exchanged and the cost price of the property received, for
purposes of future sale. When the property received in exchange has no
determinable market value, the property received takes the place of the
property exchanged, and no profit or loss is recognized. In the event of
future sale in such case, the income tax cost of the original property ex-
changed becomes the basis for computing the gain or loss on the prop-
erty received in exchange.

2) Excetpt where otherwise speciﬁcal}f' provided by chapter 71, where
Eroperty of 2 different kinds is received in exchange for property, one
ind having a determinable fair market value and the other no determi-
nable fair market value, the gain is measured by the excess of the fair
market value of the property received over the income tax cost of the
property exchanged. The property received which has no determinable
fair market value is considered as having no cost in case of future sale,
the entire proceeds of such sale being taxable income. If the income tax
cost of the property exchanged is in excess of the fair market value of the
property received in exchange, such excess shall be taken as the income
tax cost of the property received which has no determinable fair market
value, no loss being recognized in such cases.

(3) In general there are 3 types of exchanges upon which exemption
from tax may be claimed:

(a) Exchanges made pursuant to a plan of reorganization.
(b) Exchanges in which the property received in trade has no deter-

minable market value.
Reglster, July, 1878, No. 271
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(¢) Exchanges of property held for productive use or investment pur-
suant to section 71.03 (5) when the exchange occurred in a taxable year
ended on or after December 31, 1957.

History: 1-2-56; am. Register, February, 1958, No. 26, eff. 3-1-58; r. (4) (c) and renum. (4)
(d) tobe (4) (¢) and am., Register, March, 1966, No. 123, eff. 4-1- 66 r. (3) and renum. (4) to
be (3), Register, I‘ebruary, 1975, No. 230, eff. 3-1-75.

Tax 2.721 Exchanges of property held for productive use or in-
vestment by corporations. (section 71.03 (5), Wis. Stats.) (1) Prop-
erty held for productive use in trade or business may be exchanged tax
free for property of a like kind held for investment as well as for property
of a like kind held for productive use in trade or business, and, similarly,
property held for investment may be exchanged tax free for property of
a like kind held for productive use in trade or business as well as for
property of a like kind held for investment,

(2) The phrase “of a like kind” has reference to the nature or charac-
ter of the property and not its grade or quality. One kind or class of
property may not be exchanged tax free for property of a different kind
or class.

(3) A leasehold interest in land cannot be exchanged tax free for a fee
title unless the lease has 30 years or more to run.

(4) Where as part of the consideration to the taxpayer another party
to the exchange assumed a liability of the taxpayer or acquired from the
tazpayer property subject to a liability, such assumption or acquisition
(in the amount of the liability) shall be considered as money received by
the taxpayer on the exchange.

History: Cr. Register, February, 1958, No. 26, eff. 3-1-58; am. Register, March, 1966, No.
123, eff. 4-1-66.

Tax 2.73 Involuntary couversion by corporations. (Section 71.03
1) (g), Wis. Stats ) (1) In all cases of gain on 1nvoluntary conversion
where such gain is not recognized for franchise or income tax purposes,
the property acquired in the replacement is deemed to take the place of
the property destroyed for purposes of depreciation, depletion and
profit or loss on subsequent sale or other disposition.

(2) In all cases of involuntary conversion which result in losses, such
losses are allowable in the year in which the conversion takes place.

(8) This section does not apply when insurance money received on
the conversion of Wisconsin assets -is used in replacement outside of
Wisconsin. In such case, the gain or loss must be reported in the year of
conversion. .

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.74 Gain or loss on disposition of property by corporations;
adjustments to basis. (Section 71.03 (1) (g), Wis. Stats.) (1) In deter-
mining gain or loss disposition of property on or after August 1, 1963 the
cost or other basis shall be decreased for exhaustion, wear and tear, ob-
solescence, amortization, write-offs and depletlon by the greater of the
following 2 amounts:

(a) The amount allowed as deductions in computing taxable income,
to the extent resulting in a reduction of the corporation’s income taxes,
or ’
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(b) The amount allowable for the years involved.

(2) The determination of the amount properly allowable for exhaus-
tion, wear and tear, obsolescence, amortization, write-offs and depletion
shall be made on the basis of the facts reasonably known to exist at the
end of the taxable year. A corporation is not permitted to take advan-
tage in a later year of its prior failure to take any such allowance or its
taking an allowance plainly inadequate under the known facts in prior
years. In the case of depreciation, if in prior years the corporation has
consistently taken proper deductions under one method, the amount al-
lowable for such prior years shall not be increased even though a greater
amount would have been allowable under another proper method.

(3) If the corporation hag not taken a depreciation deduction either in
the taxable year or for any prior taxable year, adjustments to basis of the
property for depreciation allowable shall be determined by using the
straight line method of depreciation.

(4) For the calendar year 1964 and corresponding fiscal years and
thereafter, if the corporation with respect to any property has taken a
deduction for depreciation properly under one of the methods permitted
for one or more years but has omitted the deduction in other years, the
adjustment to basis for the depreciation allowable will be the deduction
under the method which was used by the corporation with respect to
that property.

(5) The amount allowed which resulted in a reduction of the corpora-
tion’s taxes is hereinafter referred to as the “tax-benefit amount al-
lowed.” For the purpose of determining whether the tax-benefit amount
allowed exceeded the amount allowable, a determination must be made
of that portion of the excess of the amount allowedover the amount al-
lowable which, if disallowed, would not have resulted in an increase in
any such tax previously determined. If the entire excess of the amount
allowed over the amount allowable could be disallowed without any in-
crease in tax, the tax-benefit amount allowed shall not be considered to
have exceeded the amount allowable. In such case the reduction in basis
required would be the amount properly allowable as a deduction. If only
part of such excess could be disallowed without any such increase in tax,
the tax-benefit amount allowed shall be considered to exceed the
amount allowable to the extent of the remainder of such excess. In such
a case the reduction in basis required would be the amount of the tax-
benefit amount allowed.

(6) For the purpose of determining the tax-benefit amount allowed,
the only adjustments made in determining whether there would be an
increase in tax shall be those resulting from the disallowance of the
amount allowed. The taxable years for which the determination is made
shall be the taxable year for which the deduction was allowed and any
other taxable year which would be affected by the disallowance of such
deduction. Examples of such other taxable years are taxable years to
which there was a carry-over of a net business loss for the taxable year
for which the deduction was allowed. In determining whether the disal-
lowance of any part of the deduction would not have resulted in an in-
crease in any tax previously determined, proper adjustment must be
made for previous determinations under chapter 71, Wis. Stats.

(7) If a determination must be made with respect to several proper-
ties for each of which the amount allowed for the taxable year exceeded
the amount allowable, the tax benefit amount aliowed with respect to
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each of such properties shall be an allocated portion of the tax-benefit
amount allowed determined by reference to the sum of the amounts al-
lowed and the sum of the amounts allowable with respect to such several
properties.

(8) A corporation seeking to limit the adjustment to basis to the tax-
benefit amount allowed for any period, in lieu of the amount allowed,
must establish the tax benefit amount allowed. A failure of adequate
proof as to the tax benefit amount allowed with respect to one period
does not preclude the corporation from limiting the adjustment to basis
to the tax-benefit amount allowed with respect to another period for
which adequate proof is available.

(9) The amount allowable for prior periods is determined under the-
law applicable to-such prior periods.

(10) Adjustments to basis must be made for exhaustion, wear and
tear, obsolescence, amortization and depletion to the extent actually
sustained in respect of a) any pertod during which the corporation was
engaged in business entirely outside of Wisconsin, or b) any period dur-
ing which the property was held by a person or organization not subject
te income taxation-under ch. 71, Stats. The amount actually sustained is
that amount charged off en the books of the corporation where such
amount is considered by the secretary of revenue to be reasonable.
Otherwise the amount actually sustained will be the amount that would
have been allowed as a deduction had the corporation been subject to
income tax during those periods, determined by the straight line
method.

History: Cr. Register, February, 1965, No. 110 eff. 3-1-65y am. (1) (a)(2), (3), (4, (5),
and r. (8) ., renum. (9) te be (8) and am., renum. (10) to be (9) and (11) to be (10) and am.,

- Register, March, 1966; No. 123, eff: 4-1-66; am. Register, February, 1975, No. 230, eff. 3-1-75;
am. (4), Register, July, 1978, No. 271, eff. 8-1-78.

Tax 2.75 Recoveries by corporations. (s. 71.03 ¢1) (k), Stats.) Re-
coveries-of items previously charged off as loss or as expense are taxable
income in the year of recovery.

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.76 Refunds of taxes to corporations. (s. 71.03 (1) (k),
Stats.) Refunds of federal, state or local taxes together with interest
thereon which were allowed as deductions from gross income in previous
years are taxable income.

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.80 Improvements on leased real estate, income to corpo-
rate lessor. (s. T1.03 (1) (k), Stats.) If improvements are made on
leased property and the life of suchrimprovements extends beyond the
terms of the lease, the lessor derives taxable income at the expiration of
the lease, the amount of which is represented by the fair market value of
the improvements at the time.

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.
Tax 2.81 Damages received by corporations. (s. 71.03 (1) (k),
Stats.) DPamages may result in taxable income when recovered on ac-

count of injury to property, interference with property rights or breach
of contract, when the amounts received as damages are in excess of the
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income tax cost of the property destroyed. Damages recovered for libel
of business reputation are taxable income.

History: 1-2-56; am. Register, March, 1966, No. 123, eff. 4-1-66.

Tax 2.82 Nexus. (ss. 71.01 (1) and (2) and 71.10 (1), Stats.) (1)
DEFINITIONS. In this rule:

(a) “Representative” does not include an independent contractor. A
person may be considered a representative even though he or she may
not be considered an employe for other purposes such as the withholding
of income tax from commissions. If d person is subject to the direct con-
trol of the foreign corporation, he or she may not qualify as an indepen-
dent contractor under P.L. 86-272. (Herff Jones Company v. State Tax
Commission, Oregon Supreme Court, August 23, 1967, 430.P. 2d 998.)

(b) “Business location” includes a repair shop, parts department,
purchasing office, employment office, warehouse, meeting place for di-
rectors, sales office, permanent sample or display room, research facility
or a recreational facility for use of employes or customers. A residence of
an employe or representative is not ordinarily considered a business lo-
cation of the employer unless the facts indicate otherwise. It could be
considered a business location under one or more of the following condi-
tions: a portion of the residence is used exclusively for the business of
the employer, the employe is reimbursed or paid a flat fee for the use of
this space by the employer; the employe’s phone is listed in the yellow
pages under the name of the employer; the employe uses supplies,
equipment or samples furnished by the employer; or the space is used by
the employe to interview prospective employes, hold sales meetings, or
discuss business with customers.

(2) BackGrounp. (a) Every domestic corporation (one mcorporated
under Wisconsin’s laws) , except those exempt under s. 71.01 (3) Stats.,
and every “lcensed” forelgn corporation (one not incorporated'in Wis-
consin) is required to file a complete corporation franchise/income tax
return (Form 4 or 5) regardless of whether or not business was trans-
acted. ) .

(b) A foreign corporation is “licensed” if it has obtained a Certificate
of Authority from the Wisconsin secretary of state to transact business
in this state pursuant to s. 180.801, Stats. A “licensed” foreign corpora-
tion is presumed to be subject to Wisconsin franchise/income taxes.

(¢) An unlicensed foreign corporation is subject to Wisconsin
franchise/income taxes if it has “nexus” with Wisconsin. The purpose of
this rule is to provide guidelines for determining what constitutes
“nexus”, that is, what business activities are needed for a foreign corpo-
ration to be subject to Wisconsin franchise/income taxes.

(3) FEDERAL LIMITATIONS ON TAXATION OF FOREIGN CORPORATIONS. (a)
Federal constitutional provisions. 1. Article I, Section 8 of the U.S. Con-
stitution grants Congress the power to regulate commerce with foreign
nations and among the several states, States are prohibited from levying
a tax which imposes a burden on interstate or foreign commeic¢e. How-
ever, this does not mean states may not impose any tax on interstate
commerce. A state tax on net income from interstate-commerce vyhxch i8
fairly attributable to the state is constitutional. (Northwestern States
Portland Cement Co. v. Minnesota; Williams v. Stockham Valves &
Fittings, Inc., 358 U.S. 450, 79 S. Ct. 357.)
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2. Section I of the 14th Amendment protects taxpayers within any
class against discrimination and guarantees a remedy against illegal tax-
ation.

(b) Federal Public Law 86-272. 1. Under Public Law 86-272, a state
may not impose its franchise/income tax on a business selling tangible
personal property, if the only activity of that business is the solicitation
of orders by its salesman or representative which orders are sent outside
the state for approval or rejection, and are filled by delivery from a point
outside the state. The activity must be limited to solicitation. If there is

any activity which exceeds solicitation, the immunity from taxation
under Public Law 86-272 is lost.

2. This law, enacted by congress in 1959, does not extend to:

a. Those businesses which sell services, real estate or intangibles in
more than one state;

b. Domestic corporations; or

c. Foreign nation corporations, i.e., those not incorporated in the
United States.

3. If the only activities in Wisconsin of a foreign corporation selling
tanglble personal property are those described below (a and b) such cor-
poration is not subject to Wisconsin franchise/income taxes under P.L.
86-272:

a. Usual or frequent activity in Wisconsin by employes or representa-
tives soliciting orders for tangible personal property which orders are
sent outside this state for approval or rejection.

b. Solicitation activity by non—emgloye independent contractors, con-
ducted through their own office or business location in Wisconsin.

(4) WHAT CONSTITUTES “NEXUS”. (a) Factors. If a foreign corporation
has one or more of the following activities in Wisconsin, it is considered
to have “nexus” and shall be subject to Wisconsin franchise/income
taxes:

1. Maintenance of any busmess location in Wisconsin, including any
kind of office. :

2. Ownership of real estate in Wisconsin.

3. Ownership of a stock of goods in a public warehouse or on consign-
ment in Wisconsin.

4. Ownership of a stock of goods in the hands of a distributor or other
non-employe representative in Wisconsin, if used to fill orders for the
owner’s account.

5. Usual or frequent activity in Wisconsin by employes or representa-
tives soliciting orders with authority to accept them.

6. Usual or frequent activity in Wisconsin by employes or representa-
tives engaged in a purchasing activity or in the performance of services
(including construction, installation, assembly, repair of equipment).

7. Operation of mobile stores in Wisconsin (such as trucks with
driver-salespersons), regardless of frequency.
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8. Miscellaneous other activities by employes or representatives in
Wisconsin such as credit investigations, collection of delinquent ac-
counts, conducting training classes or seminars for customer personnel
in the operation, repair and maintenance of the taxpayer’s products.

9. Leasing of tangible property and licensing of intangible rights for
use in Wisconsin.

10. The sale of other than tangible personal property such as real es-
tate, services and intangibles in Wisconsin.

11. The performance of construction contracts and personal services
contracts in Wisconsin.

(b) How to obtain ruling. The guidelines in par. (a) as to what activi-
ties constitute “nexus” should not be considered all-inclusive. A ruling
may be requested about a particular foreign corporation as to whether it
is subject to Wisconsin franchise/income taxes by writing to the Wis-
consin Department of Revenue, Audit Technical Services Section, P.O.
Box 8906, Madison, Wisconsin 53708.

History: Cr. Regiater, January, 1979, No. 277, eff. 2-1-79.

Tax 2.83 Requirements for written elections as to recognition of
gain in certain corporation liquidations. (ss. 71.02 (2) (a) and (b),
71.317 (3) and 71.333, Stats.) (1) To qualify for the benefits of section
333 of the Internal Revenue Code in computing Wisconsin taxable in-
come, a qualified electing shareholder, other than a corporate share-
holder must file with the department federal Form 964 in accordance
with the instructions contained thereon within 30 days of the adoption
of the plan of liquidation or furnish proof to the department that Form
964 was filed with the Internal Revenue Service within such 30 day pe-
riod.

(2) To qualify for the benefits of s. 71.333, Stats., a corporation, other
than an excluded corporation, which is a qualified electing shareholder,
must file with the department federal Form 964 in accordance with the
instructions contained thereon within 30 days of the adoption of the
plan of liquidation.

(3) Another copy of the Form 964 shall be attached to and made a
part of the shareholder’s income or franchise tax return for the taxable
year in which the transfer of all the property under the liquidation oc-
curs.

(4) Once made, an election cannot subsequently be changed.

(5) Written elections shall be mailed to the Wisconsin Department of
Revenue, P.0O. Box 8908, Madison, Wisconsin 53708.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

Tax 2.86 Income to corporations from cancellation of govern-
ment contracts. (s. 71.03 (1) (k), Stats.) Amounts claimed under can-
celled government contracts not reported in the return for the year in
which claim therefor was filed must be included as income in the year in
which such claim is allowed. '

History: 1-2-566; am. Register, March, 1966, No. 123, eff. 4-1-66.
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Tax 2.87 Reduction of delinquent interest rate under s. 71.13 (1)
(b), Stats. ( s. 71.13 (1) (b), Stats.) (1) Procepures. The secretary
may reduce the delinquent interest rate from 18% to 9% per year when
the secretary determines the reduction fair and equltable if the person
from whom delinquent taxes are owing:

(a) Requests the reduction in writing, addressed to the Wisconsin De-
partment of Revenue, Delinquent Tax Collection System, P.O. Box
8901, Madison, Wisconsin 53708,

(b) Clearly indicates why it is fair and equitable for the rate of inter-
est to be reduced. Information regarding one or more of the factors
under sub. (2) may be indicated.

(c) Is current in all return and report filings and tax payments for all
matters other than the delinquencies for which mterest reduction is be-
ing sought.

(d) Pays the taxes, reduced amount of interest and any penalties as-
sociated with them within 30 days of receiving notice from the depart-
ment of the reduction.

(2) FACTORS FOR SECRETARY’S CONSIDERATION. In determlmng whether
an interest rate reduction is fair and equitable, the secretary may con-
sider the following factors:

(a) The taxpayer’s prior record of reportlng and payment to the de-
partment. .

(b) The taxpayer’s financial condition.

. (¢) Any circumstances which may have prevented payment.such as
death, imprisonment, hospitalization or other institutionalization.

(d) Any unusual circumstances which may have caused the taxpayer
to incur the delinquency or prevent its payment. ,

(e) Any other factor which the secretary believes pertinent.

(3) DETERMINATION NOT APPEALABLE. The secretary’s determination
under this rule is not appealable.

History: Cr. Register, February, 1979, No. 278, eff. 3-1-79.

Tax 2.88 Interest rates. (ss. 71.09 (5), 71.10 (5) and 71.13 (1). (a),
Stats.) (1) INTEREST ON UPAID TAXES WHICH ARE NOT DELINQUENT. Un-
paid individual income or corporate franchise or income taxes which are
not delinquent shall bear interest as follows:

(a) For taxes due on or after November 1, 1975, interest shall be com-
puted at the rate of 9% per year from the due date of the taxes to the
date paid or delinquent.

(b) For taxes due prior to November 1, 1975, interest shall be com-
puted at the rate of 6% per year from the due date of the taxes to Octo-
ber 31, 1975, and at the rate of 9% per year from November 1, 1975 to
the date paid or delinquent.

Example: An assessment is issued adjusting an item on a 1974 income tax return, the due
date of such return being April 15, 1975. Interest will be applied at 6% per year from April 16,
1975 to October 31, 1975, and at 9% per year from November 1, 1975 to the due date for
payment of the assessment notice.
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(2) INTEREST ON REFUNDS. (a) Any refund of individual income or cor-
porate franchise or income taxes shall include interest as follows:

1. If the tax being refunded is from a return which has a filing due date
on or after November 1, 1975 interest shall be computed at the rate of
9% per year from the due date of the return to the date paid by the
department. -

2. If the tax being refunded is from a return which has a filing due date
prior to November 1, 1975 interest shall be computed at the rate of 6%
per year from the due date of the return to October 31, 1975, and at the
rate of 9% per year from November 1, 1975 to the date paid by the de-
partment.

(b) However, for income and franchise taxes no interest shall be al-
lowed if the refund is paid within 90 days of the due date of the return or
the date the return was filed, whichever occurs later. This shall apply to
a refund of taxes resulting from an overpayment by declaration of esti-
mated tax as well as from withheld taxes. ,

(3) DELINQUENT TAXES. Any individual income or corporate franchise
or income tax delinquencies shall include interest at the rate of 1% per
month from the date on which the tax became delinquent to October 31,
19'?3 and at 1.5% per month from November 1, 1975 until such taxes are
paid.

Example: A 1974 Wisconsin income tax return, which was due April 15, 1975, is filed with
the Department in 1978 showing taxes due of $200. Such delinquent taxes of $200 shall bear
interest at 1% per month from April 16, 1975, the date taxes became delinquent, to. October
31, 1975, and at 1.5% per month from November 1, 1975 until such delinguency is paid.

{4) EXTENSION PERIODS. If an extension of time is granted for filing an
individual income or a corporate franchise or income tax return, any
taxes owing with the return are subject to interest during the extension
period at the rate of 6% per year during any extension period occurring
prior to October 31, 1975 and at the rate of 9% per year during any
extension period on or after November 1, 1975. However, if the return is
not filed or the taxpayer files but fails to pay the tax by the end of the
extension period, the taxes owing become delinquent and shall be sub-
ject to delinquent interest under sub. (3) from the end of the extension
period until paid.

Note: This rule reflects the interpretation of the applicable statutes consistent with the
November 30, 1977 decision of the Wisconsin Tax Appeals Commission in Alan Marcuvitz et
al. vs. Department of Revenue.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

Tax 2.89 Penalty for underpayment of estimated tax. (ss.
71.21(11) and 71.22(8), Stats.) (1) PERIODS BEGINNING ON OR AFTER NO-
VEMBER 1, 1975. Any penalty imposed against an individual or corporate
taxpayer for the underpayment of estimated tax attributable to periods
beginning on or after November 1, 1975 shall be at the rate of 9% per
year on the amount of underpayment for the period of underpayment.

(2) PERIODS BEGINNING PRIOR TO NOVEMBER 1, 1975. Any penalty im-
posed against an individual or corporate taxpayer for the underpayment
of estimated tax attributable to periods prior to November 1, 1975 shall
be at the rate of 6% per year for the period of underpayment prior to
November 1, 1975, and at the rate of 9% per year beginning November
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1, 1975, on the amount of underpayment for any remaining period of
underpayment.
Note: This rule reflects the interpretation of the applicable statutes consistent with the

November 30, 1977 decision of the Wisconsin Tax Appeals Commission in Alan Marcuvttz et
al. vs. Department of Revenue.

Example: Taxpayer is subject to the addition to the tax for the taxable year 1975. For the
period of underpayment beginning April 15, 1975, a rate of 6% per year is used from April 15,
1975 to November 1, 1975, and 9% thereafter. For the period of underpayment beginning
June 15, 1975, a rate of 6% per year is used from June 15, 1975 to November 1, 1975 and at
9% thereafter. For the period of underpayment beginning September 15, 1975, a rate of 6%
per year is used from September 15, 1975 to November 1, 1975 and at 9% thereafter. A rate of
9% per year is used for the fourth period of underpayment beginning January 15, 1976.

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79.

Tax 2.90 Withholding; wages. (s. 71.19 Stats.) (1) The term
“wages’” means all remuneration for services performed by an employe
for his employer unless specifically excepted under s. 71.19, Stats.

(2) The name by which remuneration for services is designated is im-
materlal Thus, salarles, fees, bonuses commissions on sales, commis-
sions on insurance premiums, pensions and retirement pay, and supple-
mental unemployment benefits are wages within the meaning of the
statute if paid as compensation for services performed by the employe
for the employe’s employer.

(3) The basis upon which the remuneration is paid is immaterial in
determining whether the remuneration constitutes wages. Thus it may
be paid on the basis of piecework, or a percentage of the profits, and may
be paid hourly, daily, weekly, monthly or annually.

(4)- Generally the medium in which the remuneration is paid is also
immaterial. It may be paid in cash or in something other than cash, as,
for example, stocks, bonds or other forms of property. (See, however, s.
71.19 (1) (i), Stats., relating to the exclusion from wages of remunera-
tion paid in any medium other than cash for services not in the course of
the employer’s trade or business). If services are paid for in a medium
other than cash, the fair market value of the thing taken in payment is
the amount to be included as wages. If the services were rendered at a
stipulated price, in the absence of evidence to the contrary, such price
will be presumed to be the fair value of the remuneration received. If a
corporatlon transfers to its employes its own stock as remuneration for
services rendered by the employe, the amount of such remuneration is
the fair market value of the stock at the time of the transfer.

(5) Remuneration for services, unless such remuneration is specifi-
cally excepted by the statute, constitutes wages even though at the time
paid the relationship of employer and employe no longer exists between
the person in whose employ the services were performed and the indi-
vidual who performed them.

(6) In general, pensions and retired pay are wages subject to with-
holding. So-called pensions awarded by one to whom no services have
been rendered are mere gifts or gratuities and do not constitute wages.

(7) Amounts paid specifically—either as advances or reimburse-
ments—for traveling or other bona fide ordinary and necessary expenses
incurred or reasonably expected to be incurred in the business of the
employer are not wages and are not subject to withholding. Traveling
and other reimbursed expenses must be identified either by making a
separate payment or by specifically indicating the separate amounts
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where both wages and expense allowances are combined in a single pay-
ment.

(8)‘ Amounts of so-called “vacation allowances” paid to an employe
constitutes wages. Thus the salary of an employe on vacation, paid not-
withstanding his absence from work, constitutes wages.

(9) Any payments made by an employer to an employe on account of
dismissal, that is, involuntary separation from the service of the em-
ployer, constitutes wages regardless of whether the employer is legally
bound by contract, statute or otherwise to make such payments.

(10) Any amount deducted by an employer from the remuneration of
an employe is considered to be a part of the employe’s remuneration and
is considered to be paid to the employe as remuneration at the time the
deduction is made. It is immaterial that any act or law requires or per-
mits. such deductions. :

(11) The term “wages” includes the amount paid by an employer on
behalf of an employe, without deduction from the remuneration of or
other reimbursement from the employe, on account of any tax imposed
upon the employe by any taxing authority.

(12) The value of any meals or lodging furnished to an employe by his
employer is not subject to withholding if the value of the meals or lodg-
ing is excludable from the gross income of the employe under the provi-
sions of the internal revenue code, as defined in s. 71.02 (2) (b), Stats.

(13) Ordinarily, facilities or privileges (such as entertainment, medi-
cal services, or so-called “courtesy” discounts on purchases) furnished
or offered by an employer to his employes generally, are not considered
as wages subject to withholding, if such facilities or privileges are of rela-
tively small value and are offered or furnished by the employer merely as
a means of promoting the health, good will, contentment or efficiency of
his employes.

(14) Tips or gratuities paid directly to an employe by a customer of an
employer, are excepted from withholding only if the tips are non-cash
tips or if the cash tips received during the course of a month are less than
$20.

(15) Withholding is not required:

(a) Upon amounts paid to an employe by the employe’s employer
under a wage continuation plan for a period during which the employe is
absent from work on account of personal injuries or sickness if such
amounts are exempt from withholding taxation under the internal reve-
nue code, as defined in s. 71.02 (2) (b), Stats.

(b) When an employe certifies to an employer that the employe in-
curred no liability for income tax for the preceding taxable year and an-
ticipates not incurring a liability for the current taxable year.

History: Cr. Register, January 1963, No. 85, eff. 2-1-63; r. and recr. (12), cr. (15), Register,

March, 1966, No. 123 eff. 4-1-66; am. (2), (14) and (15), Register, July, 1978, No. 271, eff. 8-
1-78.

Tax 2.91 Withholding; fiscal year taxpayers. (1) Except as pro-
vided in subsection (2) hereof, amounts withheld pursuant to s. 71.20,
Stats., in any calendar year shall be allowed as a credit for the taxable
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year beginning in such calendar year. If more than one taxable year be-
gins in a calendar year, such amount shall be allowed as a credit for the
last taxable year so beginning.

(2) Any employe who reports his income for taxation to the state of
Wisconsin on an income year other than the calendar year shall be al-
lowed as a credit for any such fiscal year amounts withheld by his em-
ployer in such fiscal year provided his employer, on or before the end of
the first month following the close of such fiscal year, shall voluntarily
furnish such employe with 2 legible copies and the department of reve-
nue with one legible copy of a written statement, adapted to such fiscal
year, but otherwise consistent with the written statement referred to in
s. 71.10 (8) (a), Stats., and the employe files a copy of such statement
along with his fiscal year return.

History: Cr. Register, March, 1963, No. 87, eff. 4-1-66; am. Register, February, 1975, No.
230, eff. 3-1-75.

Tax 2.92 Withholding tax exemptions. (ss. 71.20(9) (e) and (14),
Stats.) (1) An employe may claim the same number of withholding ex-
emptions for Wisconsin as claimed for federal withholding purposes. An
employe who elects to have federal withholding exemptions apply for
Wisconsin withholding purposes shall notify his or her employer of this
election. An employe making this election is not required to complete a
Wisconsin withholding exemption certificate, Form WT-4, An employe
who claims fewer withholding exemptions for Wisconsin than for federal
withholding purposes shall provide his or her employer with a com-
pleted Wisconsin withholding exemption certificate, Form WT-4,

(2) An employe who had incurred no Wisconsin income tax liability
for the preceding taxable year and anticipates no liability for a current
taxable year shall be exempt from withholding if the employe provides
his or her employer with a completed Form WT-4E (“Exemption from
Withholding of Wisconsin Income Tax”). For this purpose, a tax liabil-
ity is “incurred” if the employe had for the preceding year, or anticipates
for the current year, a net Wisconsin income tax due (gross tax less per-
sonal exemptions on a Wisconsin return) . If an employe is married, the
net tax of the employe’s spouse shall not be considered in determining if
the employe may claim this exemption.

Note: Forms WT-4 and WT-4E may be obtained by mail request to Wisconsin Depart-
ment of Revenue, P.O. Box 58, Madison, Wisconsin 53701.

History: Cr. Register, November, 1977, No. 263, eff. 12-1-77.

Tax 2.93 Withholding from wages of a deceased employe and
from death benefit payments. (ss. 71.19(1) (j) and 71.20(1), Stats.)
(1) GeENERAL. Section 71.20 (1), Stats., requires employers to withhold
Wisconsin income tax from payments of wages “to an employe”. Various
types of payments are made to the estate or to beneficiaries of a de-
ceased employe which resulted from the deceased person’s employment.
The department shall follow the federal internal revenue service’s policy
in determining whether withholding of income tax is required from such
payments.

(2) PAYMENTS SUBJECT TO WITHHOLDING. An uncashed check originally
received by a decedent prior to the date of death and reissued subse-
quently to the decedent’s personal representatlve shall be subject to
withholding of Wisconsin income tax.
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(3) PAYMENTS NOT SUBJECT TO WITHHOLDING. The following types of
payments to a decedent’s personal representative or heir shall not be
subject to withholding of Wisconsin income tax:

(a) Payments representing wages accrued to the date of death but not
 paid until after death.

(b) Accrued vacationr and sick pay.
(c) Termination and severance pay.

(d) Death benefits such as pensmns, annuities and distributions from
a decedent’s interest in an employer’s qualified stock bonus plan or
profit sharing plan (s. 71.19 (1) (j), Stats.).

History: Cr. Register, February, 1978, No. 266, eff. 3-1-78.

Tax 2.935 Reduction of delinquent interest rate under s. 71.20 (5)
(c), Stats. (s.71.20 (5) (c), Stats.) (1) PROCEDURES. The secretary may
reduce the delinquent interest rate from 18% to 9% per year when the
secretary determines the reduction fair and equitable, if the person from
whom delinquent taxes are owing:

(a) Requests the reduction in writing, addressed to the Wisconsin De-
partment of Revenue, Delinquent Tax Collection System, P.O. Box
8901, Madison, Wisconsin 53708.

(b) Clearly indicates why it is fair and equitable for the rate of inter-
est to be reduced. Information regarding one or more of the factors
under sub. (2) may be indicated.

(c) Is current in all return and report filings and tax payments for all
matters other than the delinquencies for which interest reduction is be-
ing sought.

(d) Pays the withholding taxes, reduced amount of interest and any
penalties associated with them within 30 days of receiving notice from
the department of the reduction.

(2) FACTORS FOR SECRETARY’S CONSIDERATION. In determining whether
an interest rate reduction is fair and equitable, the secretary may con-
sider the following factors:

(a) The taxpayer’s prior record of reporting and payment to the de-
partment.

(b) The taxpayer’s financial condition.

(c) If the taxpayer is a natural person, any circumstances which may
have prevented payment such as death, imprisonment, hospxtahzatlon
or other institutionalization.

(d) Any unusual circumstances which may have caused the taxpayer
to incur the delinquency or prevent its payment.

(e) Any other factor which the secretary believes pertinent.

(3) DETERMINATION NOT APPEALABLE. The secretary’s determination
under this rule is not appealable.

History: Cr. Register, February, 1979, No. 278, eff. 3-1-79.
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Tax 2.94 Tax sheltered annuities. (s. 71.03 (2) (d), Stats.) (1) Gen-
ERAL. (a) For many years members of the state teachers’ retirement sys-
tem have had the privilege of paying in voluntary additional deposits, to
provide additional retirement income to supplement normal retirement
benefits. In January of 1964 it became possible for such members to pay
in additional deposits under a new program known as the Tax Sheltered
Annuity Plan.

(b) When a tax sheltered annuity is purchased for an employe by a
public school system or by an exempt educational, charitable or religious
organization, the deposit used to acquire this annuity may be excluded
from the employe’s gross income in the year of payment under section
403 (b) of the internal revenue code. Accordingly, since January 1, 1965,
when Wisconsin adopted the internal revenue code as the basis for com-
puting Wisconsin taxable income, these payments also have been ex-
cluded from employes’ taxable income for Wisconsin income tax pur-
poses. Prior to that date, such payments were taxable for Wisconsin
income tax purposes.

(¢) All benefits paid under tax sheltered annuity contracts, including
withdrawals, death benefits or annuities, are included in federal taxable
income when received. The Wisconsin treatment is described in subs.

(2) and (3).

(2) SEcTion 71.03(2) (d) ExEMPTION. Normal retirement benefits re-
ceived from systems enumerated in s. 71.03 (2) (d), Stats., are exempt as
provided by that section. However, benefits received from tax sheltered
annuity deposits administered by such systems do not qualify for the
exclusion from Wisconsin taxable income provided by that statute. Tax
sheltered annuity benefits shall be treated the same for Wisconsin in-
come tax purposes as for federal income tax purposes; that is, they shall
be included in gross income.

(3) STATE TEACHERS RETIREMENT SYSTEM ANNUITY BENEFITS. (a) Tax
sheltered annuity benefits received by retired teachers on and after Jan-
uary 1, 1974 shall be included in income. No subtraction modification
from fec%e)ral adjusted gross income shall be allowed, except as provided
in par. (c).

(b) Tax sheltered annuity benefits received on or before December
31, 1973 shall be considered nontaxable. A subtraction modification
under s. 71.05 (1) (b) 4, Stats., shall be permitted for such benefits as
were included in federal gross income.

(c) If a school system purchased a tax sheltered annuity for an em-
ploye prior to January 1, 1965, and the employe paid a Wisconsin income
tax on the tax sheltered annuity deposit which was used to pay the 1964
annuity premium, a subtraction modification under s. 71.05(1) (b)4,
Stats., shall be allowed for the tax sheltered annuity benefits received on
or after January 1, 1974 which are included in federal income and upon
which the employe previously paid a Wisconsin income tax.

The allowable subtraction modification is the amount of deposit on
which the Wisconsin tax was previously paid less that portion, if any, of
the tax sheltered annuity benefits excludable from Wisconsin income
because of receipt prior to January 1, 1974, as illustrated in the following
examples which assume that the taxpayer files its tax return on a calen-
dar year basis:
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Example 1: An employe made a deposit of $200 for the purchase of a tax sheltered annuity
in 1964, and this amount was included in Wisconsin tazable income. When the employe
retires after January 1, 1974, a subtraction modification under section 71.05 (1) (b) 4 is per-
mitted for the first $200 of tax sheltered annuity benefits received. All subsequent benefits
are taxable with no subtraction modification allowed.

Example 2: An employe made a deposit of $300 for the purchase of a tax sheltered annuity
in 1964, and this amount was included in Wisconsin taxable income. The employe retired
prior to December 31, 1973, and $120 of such benefits received were not included in Wiscon-
sin taxable income. A subtraction modification under section 71.05 (1) (b) 4 is permitted for
the next $180 ($300 - $120) received after January 1, 1974. All subsequent benefits are
taxable with no subtraction modification allowed.

Example 3: An employe made a deposit of $160 for the purchase of a tax sheltered annuity
in 1964, and this amount was included in Wisconsin taxable income, The employe retired
prior to December 31, 1973, and treated $200 of such benefits as nontaxable for Wisconsin
income tax purposes. All such benefits received after January 1, 1974 are taxable with no
subtraction modification allowed.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78.

Tax 2.945 Spousal individual retirement contributions. (s. 71.02
(2) (b) 8, (d) and (e), Stats.) (1) Purprost. The purpose of this rule is
to define the Wisconsin income tax treatment of a spousal individual
retirement contribution.

(2) DerFinrrions. In this rule (a) “Qualifying individual” means an
individual to whom a deduction is allowable under section 219 (a) of the
internal revenue code.

(b) “Qualifying individual retirement contribution” means contribu-
tions which are deductible under section 219 of the internal revenue
code.

(c) “Spousal individual retirement contribution” means the amount
allowable as a deduction under section 219 (c) of the internal revenue
code.

(3) Tue Law. Under section 219 (c) of the internal revenue code, a
qualifying individual may deduct, in addition to the amount allowable
under section 219 (a) of the internal revenue code, an additional
amount not exceeding $2,000 for contributions by or on behalf of the
individual to an individual retirement plan established for the benefit of
the individual’s nonworking spouse, if the qualifying individual files a
joint federal income tax return for the taxable year to which the contri-
bution applies and the nonworking spouse has no compensation for the
year. The total amount deductible on a joint return is limited to the
lesser of $2,250 or the qualifying individual’s earned income for the year.
Under s. 71.02 (2) (b) 8, Stats., the amount of contributions to an indi-
vidual retirement plan deductible by an individual on a Wisconsin in-
come tax return is determined under the internal revenue code.

(4) DEDUCTION ALLOWABLE. (a) Spousal individual retirement contri-
butions shall be deductible from gross income in determining Wisconsin
adjusted gross income on an individual’s Wisconsin income tax return.

(b) The Wisconsin statutes require each spouse to file a return and
compute his or her Wisconsin taxable income or loss separately. Under
this principle of separate determinations of taxable income, each spouse
shall be allowed to deduct only the qualifying individual retirement con-
tributions made to his or her individual retirement plan.

Note: The following examples illustrate the Wisconsin tax treatment of contributions to
individual retirement plans for an individual and a nonworking spouse:

Radiatar Januarv 1983 Na. 325
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Example 1: Mr. X has earned income of $20,000 in 1982 and establishes individual retire-
ment accounts for himself and his nonworking spouse, who received $500 of taxable interest
income during 1982. Timely contributions totalling $2,000 were made to his account and $250
was contributed to his spouse’s account for 1982. Mr. X may deduct a maximum of $2,000 on
his 1982 Wisconsin income tax return and his wife may deduct the $250 contributed to her
plan.

Example 2: Same facts as example 1 except $1,000 is contributed to Mr, X’s retirement
plan and $1,250 to his wife’s plan. In this situation, Mr. X may deduct a mazimum of $1,000
while $1,250 is deductible by his wife. Since Mrs. X received only $500 of taxable income
(interest) in 1982, she does not receive a Wisconsin tax benefit for $750, the excess of the
$1,250 retirement contribution to her plan over her taxable income.

History: Cr. Register, January, 1983, No. 325, eff. 2-1-83.

Tax 2.95 Reporting of installment sales. (s. 71.02 (2) (b) and 71.07
(1), Stats.) (1) GENERAL PRINCIPLES. (a) Installment sales. Sales of real
or personal property may be made under installment arrangements
which provide for part or all of the sales price to be paid after the close of
the tax year in which the sales are made. Under the installment method
of reporting income, the gross profit from these sales may be prorated
over the period in which payments under the installment arrangement
are received. Losses may not be reported under the installment method.

(b) Sale of instaliment obligation. If a taxpayer reports a sale on the
installment method and later sells or disposes of the installment obliga-
tion (i.e., the taxpayer’s right to the unpaid installments), a gain or loss
from the transaction is usually recognized in the year of disposition of
the installment obligation.

(2) FEDERAL LAW. (a) Installment sales. 1. Internal revenue code sec-
tion 453 provides that a taxpayer may elect to use the installment
method of reporting income for the following 3 types of installment
sales: a. personal property regularly sold on the installment plan by
dealers in personal property; b. casual or incidental sales of personal
property not includable in inventory for a price more than $1,000, if the
payments received in the year of sale do not exceed 30% of the selling
price; and c. sales of real estate if the payments received in the year of
sale do not exceed 30% of the selling price. For purposes of the 30%
limit, payments received in the year of sale include those made in cash
and property, but generally do not include the purchaser’s evidence of
debt nor 'a mortgage already on the property except to the extent that
the mortgage exceeds the seller’s basis of the property.

2. Selling price includes the cash, promissory notes and fair market
value of any property conveyed to the seller, and any debt or liability
assumed or paid by the buyer.

(b) Installment method. 1. Taxable income from installment sales is
determined by using a gross profit percentage. “Gross profit percent-
age” is the gross profit to be realized divided by the contract price.

2. Contract price is generally the amount the seller will receive, not
reduced by selling expenses. If the property is not mortgaged, the con-
tract price ordinarily equals the selling price. If the buyer assumes a
mortgage, or takes the property subject to a mortgage that does not ex-
ceed the seller’s basis of the property, the contract price equals the sell-
ing price less the amount of the mortgage. If the buyer assumes a mort-
gage, or takes the property subject to a mortgage that exceeds the seller’s
basis of the property, the excess of the mortgage over the basis must be
included in the contract price; the seller has, in effect, recovered the en-
tire basis plus an additional amount.
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Example: In the current tax year, a taxpayer sold real property for $10,000 (exclusive of
interest) . The selling expenses were $200. In an earlier tax year, the seller had purchased the
property for $5,000. There was an existing mortgage on the property of $6,000 which the
buyer agsumed. In addition, the buyer paid the seller a down payment of $1,000 in the year of
sale, and agreed to make installment payments over the following 2 years for the remainder of
the contract price. Under the installment method of reporting income, the seller’s taxable
income in the year of sale is as follows:

Selling price of property $10,000
Selling expenses __ (200
Net. selling price 9,800
Cost of property (seller’s basis) _{5,000)

$ 4,800

Gross profit

Contract price:

Selling price of property ' $10,000
Mortgage assumed by buyer (6,000)
Excess of mortgage over seller’s basis ($6,000 - $5,000) _ 1,000
Contract price M
Gross profit percentage

(34,800 + $5,000) 96%
Payments received in year of sale

($1,000 cash + $1,000 excess of mortgage over seller’s basis) $ 2,000

Taxable income in year of sale

($2,000 x 96 %) “$ 1,920

MNote: The payments received in year of sale ($2,000) were less than 30% of the selling
price ($3,000).

(¢) Disposition of obligation. 1. Internal revenue code section 453 (d)
provides that a gain or loss on the sale or disposition of an installment
obligation generally must be reported in the year of disposition.

2. If the installment obligation is sold or exchanged, the gain or loss is
the difference between the basis of the obligation and the amount real-
ized by the seller. The basis of an installment obligation is the unpaid
balance of the obligation less the income that would be reportable on the
unpaid balance if the obligation were paid in full. If the installment obli-
gation is disposed of otherwise than by a sale or exchange, the gain or
loss is the difference between the basis of the obhgatlon and its fair mar-
ket value at the time of disposition. :

3. If the property sold was a capital asset, the gain or loss from the
disposition of the installment obligation is a capital gain or loss.

4. When real estate is sold on land ‘contract, the seller’s right to the
unpaid installments becomes intangible personal property.

Example: A taxpayer sold real estate, acquired in an earlier year for $600, on a land
contract for $1,000 (exclusive of interest) and elected to report the sale on the installment
method. In the year of sale the seller received a $100 down payment. In the following tax year,
before the purchaser made any further payments, the seller sold the land contract (“LC”):
obligation for $700. The seller’s gain from the sale of the land contract obligation is computed
as follows:
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Selling price of land (also contract price) ' $1,000
Cost of land (seller’s basis) - _(600)
Gross profit § 400
Gross profit percentage ($400 + $1,000) 40%
Amount realized from sale of LC obligation $ 700
Adjusted basis of LC obligation:
Unpaid balance of the LC obligation $ 900
Amount of income reportable if the balance were paid in full (40% )

of $900) (360}
Adjusted basis of LC obligation _(540)

$ 160

Gain from sale of LC obligation

In the above example, if the land contract obligation had been sold for $500, a loss would
result computed as follows:

Amount realized from sale of LC obligation $ 500
Adjusted basis of L.C obligation (540)
Loss from sale of LC obligation § (40)

(3) Srrus or iNcoMmE. (a) Prior to 1975. For taxable years prior to
1975, s. 71.07 (1), Stats., provided that for Wisconsin income taxation
purposes, income or loss derived from the sale of real property or tangi-
ble personal property followed the situs of the property. Interest income
and income or loss from the sale of intangible personal property followed
the situs of the residence of the recipient.

(b) 1975 and thereafter. Beginning with the 1975 taxable year and
thereafter, s. 71.07 (1), Stats., provides that all income or loss of resi-
dent individuals shall follow the residence of the individual. A nonresi-
dent’s income or loss derived from the sale of real property or tangible
personal property follows the situs of the property. Interest income of a
nonresident and income from the sale of intangible personal property
follows the situs of the individual’s residence.

(4) TAXATION OF PROCEEDS FROM INSTALLMENT SALE OF INTANGIBLE
PERSONAL PROPERTY. Upon the sale of intangible personal property re-
ported under the installment method:

(a) Resident seller. If the seller is a Wisconsin resident, the portion of
each installment payment that represents gain and interest income from
the sale are taxable by Wisconsin.

(b) Nonresident seller. If the seller is not a Wisconsin resident, the
portion of each installment payment that represents gain and interest
income from the sale are not taxable by Wisconsin.

(5) TAXATION OF PROCEEDS FROM INSTALLMENT SALE OF REAL PROPERTY
OR TANGIBLE PERSONAL PROPERTY. Upon the sale of real property or tangi-
ble personal property reported under the installment method:

(a) Wisconsin property. 1. If the property is located in Wisconsin and
the seller is a Wisconsin resident, the portion of each installment pay-
ment that represents gain and interest income from the sale is taxable
by Wisconsin.

2. If the property is located in Wisconsin and the seller is not a Wis-
consin resident, the portion of each installment payment that represents
gain is taxable by Wisconsin. Interest income of a nonresident is not
taxable by Wisconsin.

Register, January, 1983, No. 325
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(b) Out-of-state property. 1. If the property is located outside of Wis-
consin and the sale occurred prior to 1975:

a. If the seller is a Wisconsin resident, the portion of each installment
payment that represents gain is not taxable by Wisconsin regardless of
the year in which received (see rule Tax 2.30) . Interest income from the
sale is taxable by Wisconsin.

b. If the seller is not a Wisconsin resident, the portion of each install-
ment payment that represents gain and interest income from the sale
are not taxable by Wisconsin.

2. If the property is located outside of Wisconsin and the sale occurred
in taxable year 1975 or thereafter:

a. If the sale occurred while the seller was a Wisconsin resident:

(i) If the seller is currently a Wisconsin resident, the portion of each
installment payment that represents gain and interest income from the
sale are taxable by Wisconsin (see rule Tax 2.97 for computation of the
gain or loss) .

(ii) If the seller is currently not a Wisconsin resident, the portion of
each installment payment that represents gain and interest income from
the sale are not taxable by Wisconsin,

b. If the sale occurred while the seller was not a Wisconsin resident:

(i) If the seller is currently a resident, the portion of each installment
payment that represents gain is not taxable by Wisconsin (see rule Tax
2.30) . Interest income from the sale is taxable by Wisconsin.

(ii) If the seller is currently not a Wisconsin resident, the portion of
each installment payment that represents gain and interest income from
the sale are not taxable by Wisconsin.

(6) TAXATION OF PROCEEDS FROM SALE OF INSTALLMENT OBLIGATION. An
installment obligation (i.e., an individual’s right to unpaid installments
from the sale of property) is intangible personal property. Any gain or
loss from the sale of an installment obligation follows the residence of
the seller. Therefore, any gain or loss of a Wisconsin resident must be
included in, or substracted from, Wisconsin taxable income.

Example: In 1975, while an Iowa resident, a taxpayer sold Wisconsin real estate on a land
contract and elected to report the sale on the installment method. The selling price of the
land was $2,000. In an earlier year the seller acquired the land for $1,500. In the year of the
aale the seller received a down payment of $400. On January 1, 19786, the seller became a
Wisconsin resident, and on June 30, 1976, the seller received an installment payment of $400

and interest of $100. On July 1, 19786, the seller sold the land contract (“L.C”) obligation for
$1,000. The seller’s Wisconsin taxable income from these transactions is as follows:

1975:
Selling price of land (also contract price) $ 2,000
Cost of land (seller’s basis) _(1,500)
Gross profit § 500
Gross profit percentage ($500 -+ $2,000) 25%
Payment received in 1975 $ 400
$ 100

Wisconsin taxable income (25% x $400)
Ragiatar JTannarv. 1983 No. 395
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1976: -
Amount of installment payment reportable as Wisconsin income
(26% x $400) : $ 100
Interest income received 100
Amount realized from sale of LC obligation $ 1,000
Unpaid balance of the LC obligation 1,200
Amount of income reportable if the balance was paid in full (26% x
$1,200) —(800)
Adjusted basis of LC obligation _{(800)
Gain from sale of LC obligation 100
$ 300

Wisconsin taxable income

History: Cr. Register, January, 1979, No. 277, eff. 2-1.79.

Tax 2.955 Credit for income taxes paid to other states. (s.
71.09(8), Stats.) (1) DerinrrioN. In this rule, “state” means the 50
states of the United States and the District of Columbia, but does not
include the commonwealth of Puerto Rico or the several territories orga-
nized by Congress.

(2) CrEDITS ALLOWABLE. (a) For taxable years 1961 through 1974, ex-
cept as provided in sub. (3), an income tax credit may be claimed by a
Wisconsin resident individual for income tax paid to another state on
income of the individual from personal services performed outside Wis-
consin,

(b) For taxable years 1975 through 1977, except as provided in sub.
(3), an income tax credit may be claimed by a Wisconsin resident indi-
vidual, estate or trust for tax paid to another state on income of the
individual, estate or trust from:

1. Personal services performed outside Wisconsin.
2. Business conducted in another state.

3. Rentals and royalties from real property or tangible personal prop-
erty located in another state.

4. The operation of any farm, mine or quarry located in another state.

5. The sale of real property or tangible personal property located in
another state.

(¢) For taxable years 1978 and thereafter, except as provided in sub.
(3), an income tax credit may be claimed by a Wisconsin resident indi-
vidual, estate or trust for any net income tax paid to another state in the
preceding taxable year upon income of the individual, estate or trust
taxable by such state.

(3) CREDITS NOT ALLOWED. An income tax credit shall not be allowed
for:

(a) Income tax paid to Illinois, Indiana, Kentucky, Maryland, Michi-
gan or Minnesota on personal service income earned in these states in-
cluded under a reciprocity agreement (see Wis. Adm. Code section Tax
2.02).

(b) For taxable years prior to 1978, income tax paid to another state
on income from intangibles as determined under Wisconsin law, such as
income from interest, dividends, gambling or a limited partnership in-

Register, January, 1983, No. 325
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terest (Sweitzer vs. Wisconsin Department of Revenue, {(1974) 65 Wis.
(2d) 235, states that income from a limited partnership interest is con-
sidered income from an intangible for Wisconsin tax purposes).

(c) Income tax paid to another state on income not considered taxable
income for Wisconsin tax purposes.

(d) Income tax paid to a city, village, town or foreign country.

(4) How t0 cLAIM A CREDIT, The amount of income tax credit claimed
shall be entered on the line entitled “Net income tax paid to other
states” on side one of Wisconsin income tax returns Forms 1 and 1A,
The credit shall not exceed the Wisconsin net tax. To verify the credit
claimed, the following information shall be attached to Form 1 or 1A in
the following situations:

(a) If the credit is based entirely on tax withheld and a refund is due
from the other state, attach a copy of the wage statement and that
state’s income tax return.

(b) If there is a tax due on the other state’s return or if estimated tax
payments were made to that state, attach proof of payment of such
amounts along with a copy of the wage statement and that state’s in-
come tax return. Proof of payment is not required to be attached to
Form 1 or 1A if either the tax due or estimated tax payments do not
exceed $50.

(5) YEAR IN WHICH TO CLAIM INCOME TAX CREDIT. The credit for income
tax paid to another state shall be claimed on the Wisconsin return for
the year in which the out-of-state income is considered taxable Wiscon-
sin income. For example, a Wisconsin resident receives income of $4,000
in 1975 from rental property located in Iowa. Such person files a 1975
declaration of estimated tax of $200 with Iowa, with $150 of declaration
payments being made in 1975 and the fourth quarter payment of $50
being made in January 1976. The lowa income of $4,000 is reported as
income on the 1975 Iowa and Wisconsin returns. The 1975 Towa income
tax return shows the following:

1975
Iowa Return

Iowa Rental Income $ 4,000

Towa Net Tax (amount to be claimed as a credit

on 1975 Wisconsin return) $ 185‘
Declaration Payments $ 200
Refund $ 15

The taxpayer may claim a “Credit for net income tax paid to other
states” of $185 on the 1975 Wisconsin return, even though a part of such
tax was paid in 1976.

History: Cr. Register, December, 1978, No. 276, eff, 1-1-79; am. (4) (b), Register, January,
1981, No. 301, eff. 2-1-81.

Tax 2.96 Extension of time to file corporation franchise or in-
come tax returns. (s. 71.10(5) (a), Stats.) (1) GENERAL. Corporation
Register, January, 1983, No. 325
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franchise or income tax returns (Forms 4 and 5) are due on or before the
15th day of the 3rd month following the close of a corporation’s taxable
year unless an extension of time for filing has been granted. Such returns
and inventory reports (Form 10) due on and after April 24, 1976 may be
filed within the same extension period allowed for filing corresponding
federal income tax returns under the internal revenue code. In the alter-
native, for such returns, a corporation may obtain an extension from the
department for a period not to exceed 30 days, if the extension is re-
quested prior to the original due date of the return.

(2) ProcEDURE. (a) The 30-day extension from department. A re-
quest for a 30-day extension (Form IC-830) from the department shall
be filed in duplicate by the taxpayer prior to the original due date of the
tax return. A payment submitted with the extension request will be ac-
knowledged on the copy of the extension request which is returned to
the taxpayer.

(b) The 3-month federal extension. 1. A copy of federal extension
Form 7004 shall be attached to a Wisconsin franchise or income tax re-
turn filed under the federal automatic 3-month extension provision for
the Wisconsin return to be considered timely filed.

2. A taxpayer using a federal extension who desires to minimize inter-
est charges during the extension period may pay any estimated tax lia-
bility on or before the 15th day of the 3rd month following the taxable
year. This may be done by attaching a remittance either to an amended

Register. Januarv. 1983. No. 325
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“Wisconsin Declaration of Estimated Corporation Franchise or Income
Tax” form or to a copy of the federal extension (Form 7004) and mailing
them to the department of revenue.

(¢) Additional federal extensions. If an additional extension of time
has been granted by the internal revenue service, a copy of both sides of
the extension (Form 7005), showing the action and signature of the dis-
trict director, shall be filed with the department within 10 days of the
date the approved form is received by the taxpayer. Timely filing of this
form shall extend the due date of the Wisconsin return for the same
period. A copy of Form 7005 shall also be attached to the Wisconsin
return when filed.

(d) Federal termination or refusal to grant extension. If the internal
revenue service terminates or refuses to grant an extension, the corre-
sponding Wisconsin franchise or income tax return shall be filed on or
before the date of termination fixed by the internal revenue service.

(3) INTEREST CHARGES AND LATE FILING FEES. (a) Any additional tax
due with the complete return which is not paid by the original due date
is subject to interest at 9% per year during the extension period and
1% % per month from the end of the extension period until the date of
payment.

(b) Any required installments of estimated tax unpaid as of the origi-
nal due date of the return are subject to interest at 1% % per month until
paid regardless of any extensions granted for filing the return.

(¢) Corporation returns and inventory reports filed after the exten-
sion period are each subject to a $10 late filing fee.

(4) CoNsOLIDATED RETURNS. Because Wisconsin does not permit the
filing of consolidated returns, a copy of the automatic federal extension
(Form 7004) shall be attached to the Wisconsin franchise or income tax
return of each member of an affiliated group filing a Wisconsin tax re-
turn. A copy of any approved additional federal extension (Form 7005)
shall be submitted for each such corporation within 10 days of its receipt
by the taxpayer and a copy of Form 7005 shall be attached to the Wis-
consin return when it is filed.

(5) DOMESTIC INTERNATIONAL SALES CORPORATIONS. Since a Domestic
International Sales Corporation’s (DISC’s) federal annual information
return (Form 1120 DISC) is not due for federal purposes until the 15th
day of the 9th month following the end of the taxable year and the
DISC’s Wisconsin return (Form 4 or 5) is due on or before the 15th day
of the 3rd month following the end of the taxable year, a federal exten-
sion for a DISC cannot apply to the Wisconsin return. If a complete
Wisconsin return cannot be filed by the due date, a tentative return may
be filed by such date or a 30 day extension may be requested under s.
71.10 (5) (a), Stats. A tentative return then shall be filed before the end
of the extension period to avoid the imposition of late filing penalties.

Note: Requests for extensions and related correspondence, documents or remittances shall
be mailed to the Wisconsin Department of Revenue, P.O. Box 8908, Madison, Wisconsin
53708.

History: Cr. Register, February, 1978, No. 2686, eff. 3-1-78,
Tax 2,97 Sale of constant basis assets acquired priox to b ing a Wi in resi-

dent. History: Cr. Register, April, 1978, No. 268, eff. 5-1-78; r. Register, July, 1982, No. 319,
eff. 8-1-82,

Register, July, 1982, No. 319
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Tax 2.98 Disaster area losses. (s. 71.02 (2} (b), Stats.) (1) GEN-
ERAL. (a) Hurricanes, fires, storms, floods, and other similar casualties
may cause persons to suffer losses from damage to property used for
personal or business purposes for which insurance coverage is nominal
or nonexistent. Losses sustained from casualties of this kind may be de-
ductible on a federal and a Wisconsin income tax return.

Next page is numbered 55
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(b) If a taxpayer sustains a casualty loss from a disaster in an area
subsequently determined by the president of the United States to war-
rant federal assistance, section 165 (h) of the internal revenue code gives
taxpayers the election to deduct the loss on the return for the current tax
year or on the return for the immediately preceding tax year.

(2) FEDERAL TAX TREATMENT OF DISASTER LOSSES. (a) Federal law. 1.
Internal revenue code section 165 {a) provides for a deduction for cer-
tain kinds of casualty losses.

2. Internal revenue code section 165 (h) provides for a deduction of
certain disaster losses and reads:

“Disaster losses.—Notwithstanding the provxsmns of subsection (a),
any loss attributable to a disaster occurring in an area subsequently de-
termined by the President of the United States to warrant assistance by
the Federal Government under the Disaster Relief Act of 1974 may, at
the election of the taxpayer, be deducted for the taxable year immedi-
ately preceding the taxable year in which the disaster occurred. Such
deduction shall not be in excess of so much of the loss as would have
been deductible in the taxable year in which the casulaty occurred,
based on facts existing at the date the taxpayer claims the loss. If an
election is made under this subsectlon, the casualty resulting in the loss
will be deemed to have occurred in the taxable year for which the deduc-
tion is claimed.” -

(b) What is a casualty loss. A casualty is the complete or partial de-
struction or loss-of property resulting from an event that is identifiable;
damaging to property; and sudden, unexpected and unusual. 1. A casu-
alty loss includes damage from a hurricane, tornado, flood, storm, ship-
wreck, fire or accident and damage to trees and shrubs. If ornamental
trees and shrubs on residential property are damaged or destroyed by a
casualty, there may be a deductible casualty loss. A deductible loss oc-
curs when there has been a decrease in the total value of the real estate.
However, a different principle applies in cases of such damages to simi-
lar property used for business purposes. (Internal revenue service publi-
cation 547 explains the loss computation and lists additional items
which may qualify as casualty losses.)

2. Losses not deductible as casualties include: a. The loss of trees,
shrubs and other plants on property used for residential purposes, as the
result of disease, or fungus spread by beetles, insects, worms or other
similar cause.

b. Costs involved in the care of personal injuries and the cost of tem-
porary lights, fuel, moving or rental of tempora.ry quarters.

¢. Loss of future profits, for example, from ice storm damage to stand-
ing timber that reduces the rate of growth or the quality of future tim-
ber. The damage must actually result in property (ex., existing tlmber)
being rendered unfit for use to quahfy as a casualty.

(c) Amount of deductible casualty loss. 1. In general, the amount of
loss is the decrease in fair market value of property resulting from the
casualty, limited to the adjusted basis of the property, and reduced by
any insurance or other compensation received or expected to be re-
ﬁ?lvled If the adjusted baSlS of the property is zero, there is no deducti- .

e loss.
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2. Different principles apply to a casualty loss deduction on property
used for personal purposes and property used for business purposes:

a. A casualty loss on property used solely for personal purposes is de-
ductible only to the extent that the loss exceeds $100 for each casualty.

b. A casualty on property used solely for business purposes or prop-
erty held for the production of income is deductible in full without the
$100 reduction.

(d) When a loss is deductible. Casualty losses are generally deducti-
ble only in the tax year in which the casualty occurred even though the
damaged property may not be repaired or replaced until the succeeding
year. However, if a taxpayer sustains a casualty loss from a disaster in
an area subsequently determined by the president of the United States
to warrant federal assistance, internal revenue code section 165 (h) gives
the taxpayer the election of claiming a loss on the return for the tax year
in which the loss occurred or the preceding tax year.

(e) Making the election to claim the loss in the preceding taxable
year. 1. The election generally shall be made on or before the later of the
due date (exclusive of extensions) for filing the income tax return for the
tax year in which the disaster actually occurred, or the due date (with
regard to extensions) of the return for the preceding tax year. For exam-
ple, in the absence of any extensions of time to file, a calendar year indi-
vidual taxpayer has until April 15, 1977, to amend a 1975 tax return to
claim a disaster loss which took place during 1976.

2. The taxpayer’s election shall be in writing, signed by the taxpayer
and shall be made on a return, an amended return or a claim for refund.
It shall specify the date or dates of the disaster and the city, town or
village, county, and state where the damaged or destroyed property was
located. In making the election, the taxpayer shall compute the amount
of the loss under the usual rules for casualty losses as if it occurred in the
year preceding that of the disaster.

.3. The election becomes irrevocable 90 days after it is made.

4, If the taxpayer does not make the election on the tax return for the
preceding year, the loss is deductible on the return for the year in which
the disaster occurred.

(3) WISCONSIN TAX TREATMENT OF DISASTER LOSSES. (a) Individuals. 1.
The Wisconsin income tax law for individuals is the same as the federal
tax law (Internal revenue code section 165(h)) regarding disaster
losses. Therefore, the federal provisions explained in sub. (2) also apply
to individuals for Wisconsin income tax purposes.

2. If an individual desires to make the election after having filed a
Wisconsin income tax return for the preceding taxable year, the casualty
loss may be claimed by filing an amended Wisconsin return for that year.
To ?1implify the filing of an amended return, Wisconsin Form 1X may be
used.

(b) Corporations. The Wisconsin corporation tax law (in chapter 71,
Wis. Stats.) is not referenced to the federal law in regard to disaster
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losses. Therefore, the election provisions for individuals in internal reve-
nue code section 165 (h) are not available to corporations for Wisconsin
franchise/income tax purposes.

Note: (1) As an example of the above, on March 23, 1976, the president of the United
States declared that 22 Wisconsin counties warranted assistance by the federal government
under the Disaster Relief Act of 1974. This resulted from the damage during the severe rain
and ice storm which occurred March 1 through 12, 1976 in the following 22 counties:

Calumet Towa Rock
Columbia Jefferson Sauk
Crawford LaFayette Sheboygan
Dane Manitowoc Vernon
Dodge Milwaukee Walworth
Fond du Lac Ozaukee Washington
Grant Richland Waukesha
Green

An individual who sustained a casualty loss from this disaster in any of these 22 counties
(regardless of where that individual resided) could have elected to deduct the loss on the
individual’s 1975 Wisconsin income tax return. The election had to have been made on or
before April 15, 1977 for calendar year taxpayers (assuming the due date for filing the 1975
Wisconsin return was not extended beyond April 15, 1977). If the election was not made, the
loss was deductible on the taxpayer’s 1976 return.

(2) This rule explains some federal provisions relating to disaster area losses and how the
Wisconsin law for individuals conforms to the federal law. This rule does not explain all the
details regarding casualty losses. However, Internal Revenue Service Publication 547, enti-
tled “Tax Information on Disaster, Casualty Losses, and Thefts”, may be helpful in under-
standing such details as how to deduct a casualty loss, what to do if the loss exceeds income,
how to adjust the basis of property damaged or replaced, how to report the amount received
from insurance or other sources and related casualty loss problems.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78.

Tax 2.99 Computing 1975 Wisconsin net taxable income with ref-
erence to the internal revenue code in effect on December 31,1974,
(sections 71.02(2) (b) and 71.05(1) (b) 6, Stats.) (1) LAW CHANGE FOR
TAXABLE YEAR 1975. Chapter 39, Laws of 1975, amended section
71.02(2) (b), Wis. Stats., so that for purposes of determining Wisconsin
income and deduction amounts for the taxable year 1975, an individual,
partnership, estate or trust shall use the internal revenue code enacted
as of December 31, 1974.

(2) EFFECT OF AMENDMENTS TO THE INTERNAL REVENUE CODE. (a)
Amendments to the internal revenue code enacted on or before Decem-
ber 31, 1974. Amendments enacted on or before December 31, 1974 shall
be considered a part of the internal revenue code in effect on December
31, 1974, and shall be recognized for Wisconsin income tax purposes,
even though such amendments became operative after December 31,
1974. For example, the provisions of P.L. 93-406—the Employe Retire-
ment Income Security Act of 1974 (Pension Reform Act) —enacted Sep-
tember 2, 1974, applies for Wisconsin purposes even though certain por-
tions of the act did not become operative until after December 31, 1974.

(b) Amendmenis to the internal revenue code enacted after Decem-
ber 31, 1974. Amendments enacted after December 31, 1974 shall not be
considered a part of the internal revenue code in effect on December 31,
1974, regardless of whether such amendments become operative before
or after December 31, 1974. Such amendments shall not be recognized
for Wisconsin income tax purposes.

(3) AMENDMENTS TO THE INTERNAL REVENUE CODE. Descriptions of
some amendments to the internal revenue code enacted after December
31, 1974. and their treatment for Wisconsin purposes follows: (a)
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Amendments affecting federal adjusted gross income. 1. Deferred gain
on sale of personal residence. a. Federal: Additional time is allowed to
purchase a new residence for purposes of deferring a gain on the sale of
the old residence. If a new residence is purchased, the time period is 18
months rather than 12 months. If a new residence is constructed, the
time period is 24 months rather than 18 months. (P.L. 94-12, enacted
March 29, 1975.)

b. Wisconsin: The time period is still 12 months for purchase of a resi-
dence and 18 months for construction of a residence. If replacement of
an old residence is not made within these periods, the gain on the sale of
the old residence shall be included in Wisconsin taxable income.

2. Contributions to retirement plans. a. Federal: The internal revenue
code provides that a cash basis employer or self-employed person may
treat Keogh plan contributions made on or before the due date (or a
later date if an extension of time for filing was obtained) of the person’s
1975 federal income tax return as if they had been made on the last day

-of the 1975 taxable year. For example, Keogh plan contributions may be
made during the period January 1, 1976 through April 15, 1976 (due
date of a 1975 calendar year return) and still be claimed as a deduction
on a 1975 federal income tax return. This extended time period for mak-
ing contributions to Keogh plans is provided by 2 separate federal laws:
Keogh plans established after January 1, 1974, provided by Pension Re-
form Act (P.L. 93-406, enacted September 2, 1974); and Keogh plans
existing as of January 1, 1974, provided by Tax Reduction Act of 1975
(P.L. 94-12, enacted March 29, 1975).

b. Wlsconsm As a result of the enactment of section 71.05 (1) (b) 6,
Wis. Stats., in Chapter 224, Laws of 1975, the treatment of contributions
toa Keogh plan for Wisconsin income tax purposes for 1975 is the same
as the federal provisions explained above. Contributions made on or
before the due date (or a later date if an extension of time for filing was
obtained) of the taxpayer’s 19756 Wisconsin income tax return may be
treated as if they had been made on the last day of the 1975 taxable year.

3. Amortization of income rental housing and pollution control facil-
ities. a. Federal: Expenditures to rehabilitate low and moderate income
rental housing and for pollution control facilities which are made in 1975
may be amortized over 5 years. (P.L. 93-625, enacted January 3, 1975.)

b. Wisconsin: Such expenditures shall be depreciated over the useful
life of the improvements for Wisconsin purposes. (However, special
write-off provisions may be available for pollution control facilities
under section 71.05 (1) (h) or (i), Wis. Stats.)

4. Depletion of oil and gas wells. a. Federal: The percentage depletion
allowance for certain oil and gas wells was either no longer available or
has been altered. (P.L. 94-12, enacted March 29, 1975.)

b. Wisconsin: This depletion allowance shall be retained at 1974 levels
for Wisconsin purposes.

5. Depreciation - ADR. a. Federal: Taxpayers electing to use the Asset
Depreciation Range System (ADR) for depreciating business assets ac-
quired in 1975 may exclude real estate assets from that system. (P.L. 93-
625, enacted January 3, 1975.)
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b. Wisconsin: For Wisconsin purposes,, when the ADR System is
elected, it shall be applied to all assets acquired during 1975 with no
exclusions permitted.

(b) Amendments affecting itemized deductions, standard deduction
and low-income allowance. 1. Political contributions. a. Federal: The
limitation on the amount of political contributions which were deducti-
ble was increased to $100 for single persons and $200 for married
couples. (P.L. 93-625, enacted January 3, 1975.)

b. Wisconsin: The limit shall be $50 for single persons and $100 for
married couples.

2. Newsletter funds. a. Federal: Additional political contributions
qualified as being deductible. Candidacy requirements were relaxed and
contributions to elected officials or candidates newsletter funds were
considered deductible. (P.L. 93-625, enacted January 3, 1975.)

b. Wisconsin: Contributions to newsletter funds and unannounced
candidates shall not be deductible.

3. Child care. a. Federal: For taxable years beginning after March 29,
1975, the income limitation applicable to child-dependent care was in-
creased to $35,000. (P.L. 94-12, enacted March 29, 1975.)

b. Wisconsin: The income limitation shall remain at $18,000.

4, Sales tax. a. Federal: The internal revenue service published state
sales tax tables for 1975. These tables may be used to determine the
amount of sales tax to be claimed as an itemized deduction on a 1975
federal income tax return. (These tables did not result from enactment
of new federal law.)

b. Wisconsin: The 1975 state sales tax tables published by the internal
revenue service shall also be used to determine the sales tax to be
claimed as an itemized deduction for Wisconsin purposes in 1975. How-
ever, the amount of the sales fax deduction shall be based on federal

adjusted gross income as computed under the internal revenue code in
effect on December 31, 1974.

5. Standard deduction and low-income allowance. a. Federal: The
standard deduction and low-income allowance were increased for fed-
eral tax purposes.

b. Wisconsin: The standard deduction shall remain at 15% of Wiscon-
sin adjusted gross income, not to exceed $2,000 for an unmarried indi-
vidual or $2,000 in the aggregate for a husband and wife. The low-in-
come allowance shall remain at $1,300 for an unmarried individual or
$1,300 in the aggregate for a husband and wife.

(4) REPORTING DIFFERENCES RESULTING FROM AMENDMENTS ENACTED
AFTER DECEMBER 31, 1974. (a) Individuals. 1. In computing taxable in-
come for federal purposes for 1975, an individual shall consider amend-
ments to the internal revenue code enacted after December 31, 1974.
The federal income tax return attached to the Wisconsin income tax
return, Form 1, may reflect such amendments. However, since Wiscon-
sin does not recognize amendments to the internal revenue code enacted
after December 31, 1974, there may be differences between the amounts .
of “federal adjusted gross income” and “itemized deductions” as shown
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on the federal income tax return and such amounts as determined for
Wisconsin purposes.

2. Wisconsin Schedule I shall be used to report differences resulting
from amendments to the internal revenue code enacted after December
31, 1974. '

3. The amount of an individual’s standard deduction or low-income
allowance will also be different for federal than for Wisconsin purposes.
However, such differences shall not be reported on Schedule I. The
amount of standard deduction or low-income allowance permitted for
Wisconsin shall be entered on line 6 of the Wisconsin income tax return,
Form 1 or Form 1A.

(b) Partnerships, estates and trusts. The federal returns required to
be attached to the Wisconsin Form 2 (estates and trusts) and Form 3
(partnerships) may reflect amendments enacted to the internal revenue
code after December 31; 1974, Therefore, differences may exist between
the amounts of certain income and deduction items as shown for federal
purposes and those reportable for Wisconsin purposes. The differences
resulting from amendments enacted after December 31, 1974 shall be
identified on the Wisconsin Form 2 or Form 3. If the differences affect
the amount of distributable income reportable by a partner or benefici-
ary for Wisconsin purposes, the partner or beneficiary shall report such
differences on Wisconsin Schedule I.

Note: For the years 1965 through 1974, Wisconsin’s income tax law was “federalized” as it
pertained to individuals, partnerships, estates and trusts. Federal definitions of income and
deductions as determined under the internal revenue code for a current taxable year were
used in computing Wisconsin taxable income,

Copies of Schedule I may be obtained from any department of revenue office or by writing
to the Wisconsin Department of Revenue, P.O. Box 8303, Madison, Wisconsin 53708.

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78.

Tax 2.991 Computing 1976 Wisconsin net taxable income with
reference to the internal revenue code in effect on December 31,
1975, (section 71.02(2) (b), Stats.) (1) LAW CHANGE FOR TAXABLE YEAR
1976, Chapter 224, Laws of 1975, amended section 71.02(2) (b), Wis,
Stats., so that for purposes of determining Wisconsin income and deduc-
tion amounts for the taxable year 1976, an individual, partnership, es-
tate or trust shall use the internal revenue code enacted as of December
31, 1975.

(2) EFrFeECTS OF NEW LAW FOR TAXABLE YEAR 1976. (a) Amendments to
the internal revenue code enacted on or before December 31, 1975.
Amendments enacted on or before December 31, 1975 shall be consid-
ered a part of the internal revenue code in effect on December 31, 1975,
and therefore recognized for Wisconsin income tax purposes for the tax-
able year 1976, even though such amendments may not become opera-
tive until after December 31, 1975.

(b) Amendments to the internal revenue code enacted after Decem-
ber 31, 1975. Amendments enacted after December 31, 1975 shall not be
considered a part of the internal revenue code in effect on December 31,
1975, regardless of whether such amendments become operative before
or after December 31, 1975. Such amendments will not be recognized for
Wisconsin income tax purposes for the taxable year 1976.
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(3) REPORTING DIFFERENCES RESULTING FROM AMENDMENTS TO THE IN-
TERNAL REVENUE CODE ENACTED AFTER DECEMBER 31, 1975, (a) Individu-
als. 1. In computing taxable income for federal purposes for 1976, an
individual must consider amendments to the internal revenue code en-
acted after December 31, 1975 (e.g., the provisions of the federal “Tax
Reform Act of 1976”). The federal income tax return attached to the
Wisconsin income tax return, Form 1, may reflect such amendments.
However, since Wisconsin does not recognize amendments to the inter-
nal revenue code enacted after December 31, 1975, there may be differ-
ences between the amounts of “federal adjusted gross income” and
“itemized deductions” shown on the federal income tax return and such
amounts reportable for Wisconsin purposes.

2. Wisconsin Schedule I shall be used to report differences resulting
from amendments to the internal revenue code enacted after December
31, 1975.

3. The amount of an individual’s standard deduction or low-income
allowance will also be different for federal than for Wisconsin purposes.
However, such differences shall not be reported on Schedule I. The
amount of standard deduction or low-income allowance permitted for
Wisconsin shall be entered on line 6 of the Wisconsin income tax return,
Form 1 or Form 1A.

(b) Partnerships, Estates and Trusts. The federal returns required
to be attached to the Wisconsin Form 2 (estates and trusts) and Form 3
(partnerships) may reflect amendments enacted to the internal revenue
code after December 31, 1975. Therefore, differences may exist between
the amounts of certain income and deduction items as shown for federal
purposes and those reportable for Wisconsin purposes. The differences
resulting from amendments enacted after December 31, 1975 shall be
identified on the Wisconsin Form 2 or Form 3. If the differences affect
the amount of distributable income reportable by a partner or benefici-
ary for Wisconsin purposes, the partner or beuneficiary shall report such
differences on Wisconsin Schedule L.

(4) INCOME AND DEDUCTION ITEMS WHICH DIFFER FOR WISCONSIN-FED-
ERAL PURPOSES FOR 1976. (a) A copy of the 1976 Wisconsin Schedule I
and its instructions is set out following this rule and incorporated
herein. The Schedule I instructions contain a detailed listing of changes
to the internal revenue code enacted after December 31, 1975. The
proper treatment of each item for Wisconsin purposes is also described.

(b) The differences probably affecting the greatest number of taxpay-
ers involve the sick pay exclusion (see A. 1., Schedule I instructions) and
child care expenses (see B. 42, Schedule I instructions). Wisconsin
Schedules 2440W (sick pay) and 2441W (child care) have been devel-
oped for use in computing the proper Wisconsin deductions for these
items. :

Note: For the years 1965 through 1974, Wisconsin’s income tax law was “federalized” as it
pertained to individuals, partnerships, estates and trusts. Federal definitions of.income and
deductions as determined under the internal revenue code for a current taxable year were
used in computing Wisconsin taxable income.
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For the taxable year 1975, the Wisconsin income tax law was amended (Chapter 39, Laws
of 1975, amended section 71.02(2) (b)) to provide that the computation of income and de-
duction amounts for individuals, partnerships, estates and trusts shall be based on the inter-
nal revenue code enacted as of December 31, 1974, rather than the December 31, 1975 inter-
nal revenue code. (Rule Tax 2.99 explains how 1975 Wisconsin taxable income shall be
computed under the December 31, 1974 Internal Revenue Code).

History: Cr. Register, April, 1978, No. 268, eff. 5-1-78.
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SCHEDULE E ADJUSTMENTS TO CONVERT 1976 FEDERAL

ADJUSTED GROSS INCOME AND ITEMIZED
DEDUCTIONS TGO THE AMOUNTS ALLOWABLE
UNDER THE INTERNAL REVENUE CODE ENACTED

WISCONSIN A AS OF DECEMBER 31, 1975.
DEPARTMENT , .
OF REVENUE Attach to Wisconsin Form 1

Name, address and soc:al security number as shown on your return

PART | - FEDERAL ADJUSTED GROSS INCOME

(Read instructions before completing Schedule 1)
g - -
h }

i. Total Difference (combine the “Difference’ column for lines 6a through Bh) «vovoeeviii s

7. Federal adjusted gross income as computed under the 12/31/75 internal Revenue Code {combine lines 5
and 6i). Enter here and on line 1 of Wisconsin Form 1. (If the above figures are from a joint federal return
and both spouses have income, first enter this total on line 39, column A, Part | on page 2 of Form 1.
Complete columns A, B and C of Part |. Carry forward the amounts from line 39, columns B and C to line
L3 oo T a2 Tt I T O U U U PO

{Complete reverse side of form)

CIATY

€9



1.

et v e

Other {specify)

Ta ~ P

i
j. Total Difference (combine the “Difference’ column for lines 10a through 10i)

Itemized deductions as computed under the 12/31/75 internal Revenue Code (combine lines 8, 9 and
10j). Enter here and on line 6 of Wisconsin Form 1.
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Wisconsin Depestment

INSTRUCTIONS FOR COMPLETING WISCONSIN SCHEDULE I-1976

of Revenue

BITRODUCTIONThe Wi in Statutss require that the computation of
taxabie incoms on the 1876 Wisconsin incoms tex return is to be bassd on
the internal R Code d as of & ber 31, 1875. Changes to the

internal Revenue Code enacted after that date do not apply for Wisconsin
income tax purposes. Thus, certaln income and deduction items may be
different for federal and Wisconsin purpoess. Thoco differences must be
adjusted on this schedule.

WHO MUST FILE——if the computation of a porson’s federal adjusted gross
Income or federal | d dedt refk any of the changes In federal
incoms tex law which are listed below, this schedule must be complsted and
attached to the Wiscongin Income tax return, Form 1. If & married couple is
filina g Joint faderal retiern _anh ane Scheduls T ehauld ha nransred and it

9.  Persons incurring expenses for household and dependent care serv-
icas (child care) which qualify as an itemized deduction on their
Wisconsin return must complete Wisconsin Schedule 244 1W. Enter on
line 9 of Schedule I the allowable deduction as shown on line 16 of
Wisconsin Schedule 2441W. CAUTION-—persons claiming the stand-
ard deduction on thelr Wisconain return cannot claim a deduction for
these expenses.

10. See the listing (section B on page 4) under ITEMS REQUIRING
ADJUSTMENT for detalis on adjustments that may be necessary t0
other deductions.

Whenever federal adjusted gross income has been increased or
decreased In Part I of Schedule I, itemized deductions for medical
expense, sales tax and contributions may aiso require adjustments.
The deductible amount of those Items Is determined by using federal
adjusted gross income, as computed under the 12/31/75 Internal
Revenue Code.

ITEMS REGUIRING ADJUSTMENT

(Al of the following changes'in federai law were part of Public Law 94-455,
enacted October 4, 1976, except for items 38 and 40 which were part of

Public Law 94-253, enacted March 31, 1976, and Public Law 94-267,
enacted Aprif 15, 1976, respectively.)
Listed below ars brief expienations of differences between the Internal
Revenue Code for 1975 and 1876. The *‘Federal” explanation indicates how
an item ls to be treated for federal iIncome tax purposses under the December
31, 1876 internatl Revenue Code. The “Wisconsin" explanation indicates how
the item s to be treated for Wisconsin purposes under the Internal Revenue
Code enacted as of December 31, 1975.
if you nead additional information regarding any of these items, contact any
Wisconsin Department of Revenue office.
A. ITEMS AFFECTING THE COMPUTATION OF FEDERAL___
home must be reported regardiess of the extent
of rental activity. Losses incurred are subject to
the provisions of Section 183 of the Internal
Revenue Code, relating to activities not engaged
iri for profit.
4. Busi Use of P i Resld:

{a) ‘Federal- The deduction of business expenses (e.9., office-
in-home) attributable to a taxpayer's personal
residence is generally restricted to cases where a
portion of the home is used for business purposes
on an exciusive and regular basis. Combined
{business and personal) use or occasional use of
a portion of the home will not meet the exclusive
use test. in the case of employes, any business
use of the home must also be for the convenience
-of their employer.

“Note: liems 4, 11, 30, 32, 33 and 38 may aleo sifect the computation of
federal itemized deductions in certain cases.

t
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10.

&) reasrai- SOVSTaIl 18X INCSNIIVES 8re Proviusu W siivour ays
the preservation and rehabilitation of historic
structures listed in the Nationa! Register or certi-
fied by the Department of the interior. Essentially,
they consist of rapid write-off provisions for
rehabilitation expenditures, and restrictions on
deductions for demolition costs and depreciation

of newly constructed buildings.

(b) Wisconsin-  Expenditures relating to historical structures will
continue to be treated in the same manner as
thoss for other types of property.

Qualifisd 8tock Options: .

(a) Federal- Qualified stock option rules for employe plans

have been repesled as of May 20, 1976. This
maans most stock options granted after that date
will produce income which must be reported by
the recipient either in the current year or at the
time the option is exercised. (However, options
granted under plans adopted prior to May 20,
1976, will continue to receive special treatment if
they are exercised before May 20, 1981.)

Stock options granted under “qualified” plans
will continue to receive special tax trgatment. The
recipient will not be required to report any income
at the time the option is granted or when it is
exercised. Rather, the recognition of income is
postponed untit the option or any stock acquired
under it is sold.

Livestock Sold Bacause of Drought:

(a) Federal- Farmers who use the cash-basis method of ac-
counting may elsct to delay including the pro-
ceeds from drought caused sales of certain live-
stock in income until the following taxabie year.
This election is available only to farmers located
in drought areas designated as eligible for federal
assistances.

A cash-basis farmer must report the proceeds
from all livestock sales as income in the year
recaived.

(b) Wiscongin-

(b) Wisconsin-

18.

17.

18.

19.

LOMaIn OUITOOr BUvey USHIY UDpIayd mivuiainaGiny

- converted through condemnation may be

regarded as real property rather than tangible
personal property. This will allow taxpayers to
acquire replacement real property and defer the
recognition of a gain from the conversion.
Such property will continue to be regarded as
personal property and any gain realized from the
involuntary conversion must be included in Wis-
consin taxable income.

Mutual Funds Tax Exempt intorest:

(a) Federal- A distribution of state or local municipal bond
interest received from certain mutual funds will
retain its character as tax exempt income. Thus
the recipient may exclude such amount from
taxable incoma.

Such interest will not retain its character as tax

- exempt income when distributed by a mutual
fund, and must be included in income.

Exchange Fund Parinerships:

{a) Federal- Gain will be recognized when appreciated prop-

: erty is transferred, after February 17, 1976, to a
partnership constituting an investmant company
and resuits in a diversification of investments.

No gain will be recognized at the time of such

transfer. -

Armed Forces Heaith Professions Scholarshipe: )

(a) Federal- Amounts received under the above scholarship
program in 1976 may be excluded from taxable
income.

(b) Wisconsin- Such amounts must be included in income.

income Earned in Foreign Couniry:

(a) Federal- The income exclusion permitted to certain U.S.

citizens earning income in a foreign country has

been reducasd to $15,000 annually.

This exclusion will be determined under the in-

ternal Revenue Code in effect on December 31,

1975.

(a) Federal-

(b) Wisconsin-

{b) Wisconsin-

(b) Wisconsin-

{b) Wisconsin-
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(b) Wisconsin-

domestic corporation and {2) movable oil and
gas drilling rigs for use on the U.S. continental
shelf.

Shareholders of controfled foreign corporations
which invest in the above types of U.S. property
may be required to report undistributed earnings
and profits of such corporations as income.

88. Bad Debt Deductions:

{8) Federal-

{b) Wisconsin-

Lossss arising from the guaranty of a loan (other
then a loan to & corporation) may not be
deducted unless the guarantes agreement was
entered Into for profit or as part of the guarantor's
trade or business. Losses attributable to trade or
business activities are deductible as ordinary
losses. Those attributeble to transactions entered
into for profit must be deducted as short-term
capital losses.

Losses incurred as the result of guarantesing
loans of other individuals will continue to be
deductible, even though the guarantee may not
have besn related to the guarantor's trade or
business or entered into for the purpose of
realizing a profit. Thoss losses which are related
to the guarantor's trade or business are
deductible as ordinary lossss. Others must be
deducted as short-term capital losses. However,
an excaption axists whers although the guarantee
is not related to the guarantor’'s business, the ioan
proceeds were used for bugsiness reasons by the
actual borrower. In this instance the foss may be
deducted as an ordinary loss.

87. Internetionel Boycotis and Bribee of Foreign Officiale:

42.

43.

44.

ITEMS AFFECTING THE COMPUTATION OF FEDERAL
ITEMIZED DEDUCTIONS

Child Core Expenses:

{a) Federal- Child care expanses are no longer aliowable as an
temized deduction. Rather, a portion of such
expeness is aliowed as a credit which is applied
directly to the taxpayer's federal income tax
fiability. In addition, certain eligibility require-
ments have besn changed and the adjusted gross
income limitation has been removed.

(b) Wisconsin- An itemized deduction will continue to be allowed
for employment retated child care expensss.
However, 1975 eligibility requirements will apply
and the amount of any deduction will be reduced
when adjusted gross income excaeds $35,000.
{Wisconsin Schedule 2441W should be com-
pleted to determine the amount of child care
expenses allowable as an itemized deduction.)

Contributions of U.8. Government Publications:

(a) Federal- A deduction for a contribution of U.S. Govern-
ment publications to charity after October 4, 1978
will be allowed only for the amount paid for such
publications.

(b} Wisconsin- Deductions for contributions of such items may
centinue to be based on their fair market value.

Forelgn Tax Pald:

{a) Federal- An itemized deduction for foreign taxes may not
include any amount of tax which is allocable to
income exciudable from federal adjusted gross
income.

89
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38.

40.

41,

{8) Foderal-  Tax-free treatment has been exiended 1o the

exchange of stocks and securities held in eleven
insolvent eastern U.S. railroads for others upon
the formation of ConRail (Consolidated Rail Cor-
poration) . .

- This automatic tax-fres treatment for such ex-
changes will not apply. The proper treatment for

(b) Wisconsin-

these exchanges must be determined on the’

basis of the provisions of the Internal Revenue
Code in effect on December 31, 1975.

Depletion-Oii and Gas Wells:

(a) Federal- The examption permitting small producers to
claim percentage depletion on certain oil and gas

properties has been modified.

The qualifications to be met for purposes of
claiming percentage depietion will continue to be
determined under the Internal Revenue Code in
effect on December 31, 1975.

(b) Wisconsin-

Tax-Free Rollovers of Retlrement Plan Proceede:

{a) Federal- Tax-free roliover provisions have been made
available to employes who receive distributions
from retirement plans which have been discontin-
ued by their employers. When such amounts are
properly reéinvested into a new retirement plan,

the recognition of any gain is postponed.

Such distributions must be included in Wisconsin
income for the year in which received.

{b) Wisconsin-

Ferelgn Truet income:

(a) Federal- income produced by assets transferred to a
foreign trust may be taxed directly to the person

(grantor) making such transfer.

(b) Wisconsin-  Such income will not bs taxabile to the grantor.

46.

47.

49.

INCOME

Farming Syndicates:

(a) Federal- Generally, farming syndicates (partnerships)
which were either established during 1976 or had
a membership change during 1976 are required
to deduct expenses for feed, seed, fertilizer and
other farm supplies when such items are used or
consumed (not when paid for) ; and to capitalize
the costs of pouliry and preproductive orchard,
vineyard or citrus grove expenses.

{b) Wisconsin- Subject to certain limitations, such expenses may
be deducted in the year paid or accrued for

Wisconsin purposes.
Additional First-Year Depreclation:

{a) Federal- The total amount of first-year depreciation that a
partnership may pass through to all partners is

limited to $2,000.

Partnerships may pass through up to $4,000 of
additional first-year depreciation to each partner.

{b) Wisconsin-

Retroactive Allocations:

{a) Federal- Income or losses are aliocable to partners only for
the portion of a year in which a partner is a

membser of the partnership.

Retroactive allocations of income or loss continue
to be subject to the provisions of the Internal
Revenue Code in effect on December 31, 1975.

Speclal Aliocstlons:
(a) Federal-

(b) Wisconsin-

Special allocations of income, loss, deduction or
credit items among partners are restricted.

(b) Wisconsin - Special aliocations may be allowed if their pur-

pose is not to avoid or evade income tax.
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Tax 2.992 Computing 1977 Wisconsin net taxable income with
reference to the internal revenue code in effect on December 31,
1976. (s. 71.02(2) (b), Stats.) (1) LAW CHANGE FOR TAXABLE YEAR 1977.
Chapter 29, Laws of 1977, amended s. 71.02 (2) (b), Stats., so that for
purposes of determining Wisconsin income and deduction amounts for
the taxable year 1977, an individual, partnership, estate or trust shall
use the internal revenue code enacted as of December 31, 1976.

(2) EFFECTS OF NEW LAW FOR TAXABLE YEAR 1977. (a) Amendments to
the internal revenue code enacted on or before December 31, 1976.
Amendments enacted on or before December 31, 1976 shall be consid-
ered a part of the internal revenue code in effect on December 31, 1976,
and therefore recognized for Wisconsin income tax purposes for the tax-
abie year 1977, even though such amendments may not become opera-
tive until after December 31, 1976.

(b) Amendments to the internal revenue code enacted after Decem-
ber 31, 1976. Amendments enacted after December 31, 1976 shall not be
considered a part of the internal revenue code in effect on December 31,
1976, regardless of whether such amendments become operative before
or after December 31, 1976, Such amendments will not be recognized for
Wisconsin income tax purposes for the taxable year 1977.

(3) REPORTING DIFFERENCES RESULTING FROM AMENDMENTS TO THE IN-
TERNAL REVENUE CODE ENACTED AFTER DECEMBER 31, 1976,
(a) Individuals. 1. In computing taxable income for federal purposes for
1977, an individual must consider amendments to the internal revenue
code enacted after December 31, 1976 (e.g., the provisions of the federal
“Tax Reduction and Simplification Act of 1977"). The federal income
tax return attached to the Wisconsin income tax return, Form 1, may
reflect such amendments. However, since Wisconsin does not recognize
amendments to the internal revenue code enacted after December 31,
1976, there may be differences between the amounts of “federal ad-
justed gross income” and “itemized deductions” shown on the federal
income tax return and such amounts reportable for Wisconsin purposes.

2. Wisconsin Schedule I shall be used to report differences resulting

from amendments to the internal revenue code enacted after December
31, 1976.

3. The amount of an individual’s standard deduction or low-income
allowance will also be different for federal than for Wisconsin purposes.
However, such differences shall not be reported on Schedule I. The
amount of standard deduction or low-income allowance permitted for
Wisconsin shall be entered on line 6 of the Wisconsin income tax return,
Form 1 or Form 1A.

(b) Partnerships, Estates and Trusts. The federal returns required
to be attached to the Wisconsin Form 2 (estates and trusts) and Form 3
(partnerships) may reflect amendments enacted to the internal revenue
code after December 31, 1976. Therefore, differences may exist between
the amounts of certain income and deduction items as shown for federal
purposes and those reportable for Wisconsin purposes. The differences
resulting from amendments enacted after December 31, 1976 shall be
identified on the Wisconsin Form 2 or Form 3. If the differences affect
the amount of distributable income reportable by a partner or benefici-
ary for Wisconsin purposes, the partner or beneficiary shall report such
differences on Wisconsin Schedule 1.
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(4) INCOME AND DEDUCTION ITEMS WHICH DIFFER FOR WISCONSIN-FED-
ERAL PURPOSES FOR 1977, Descriptions of some amendments to the inter-
nal revenue code enacted after December 31, 1976 and their treatment
for Wisconsin purposes follows:

(a) Amendments affecting federal adjusted gross income. 1. Partial
use of personal residence as day care facility. a. Federal: The exclusive
use requirement for deducting business expenses attributable to the
business use of a personal residence does not apply if the residence is
used to provide day care services to children, handicapped individuals
and the elderly.

b. Wisconsin: Such expenses are only deductible if the portion of the
residence used as a day care facility is used excluswely and on a regular
basis for that purpose.

2. Child care facility. a. Federal: Capital expenditures for a child care
facility placed in use in 1977 may be amortized over a 5-year period.

b. Wisconsin: Such expenditures must be depreciated over the useful
life of the facility.

3. Pollution control facilities. a. Federal: The cost of certain pollution
control facilities may be amortized over a 5-year period.

b. Wisconsin: Such expenditures must be depreciated over the useful
life of the facility. (However, it should be noted that special write-off
provisions may be available for such facilities under s. 71.05(1) (h) or
(i) of the Wisconsin Statutes.)

(b) Amendments affecting itemized deductions. 1. Child and depen-
dent care expenses. a. Federal; Child care expenses are no longer allow-
able as an itemized deduction. Rather, a portion of such expenses is al-
lowed as a credit which is applied directly to the taxpayer’s federal
income tax liability. In addition, certain eligibility requirements have
been dghanged and the adjusted gross income limitation has been re-
moved.

b. Wisconsin: An itemized deduction will continue to be allowed for
employment related child and dependent care expenses. However, 1975
eligibility requirements will apply and the amount of any deduction will
be reduced when adjusted gross income exceeds $35,000. (Wisconsin
Schedule 2441W should be completed to determine the amount of child
and dependent care expenses allowable as an itemized deduction.)

2. Contribution of partial interests in real property. a. Federal: A de-
duction is allowed for a contribution made any time during 1977, exclu-
sively for conservation purposes, of a partial interest in real estate.

b. Wisconsin: Such contributions made after June 13, 1977 will not be
deductible.

(c) Wisconsin’s standard deduction or low-income allowance. The
amount of an individual’s Wisconsin standard deduction or low-income
allowance will also be different from the standard deduction (“zero
bracket amount”) allowable for federal purposes. However, such differ-
ences should not be reported on Schedule I. The amount of standard
deduction or low-income allowance permitted for Wisconsin should be
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entered on line 6 of the Wisconsin income tax return, Form 1 or Form
1A

Nete: Schedule I and its instructions may be obtained from any de partment of revenue
office or by writing to the Wisconsin Department of Revenue, P.O. Box 8903, Madison,
Wisconsin 53708. ’

History: Cr. Register, December, 1978, No. 276, eff. 1-1-79.
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