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approved for use and no coupon poh heretofore approved sha]k be is-
,sued or dehvered in: thls state on or after June 15, 1962, -

Any pohcy, except a pollcy which is only used as a funding medium to
provrde gifts'to-a corporatlon without profit, as provided in s, 615.04,
Stats.; containing: a'series of: one-year, pure endowments or a series of
guaranteed periodic benefits maturing .during the premium-paying pe-
riod of the'poliey in:which:the amountiof any pure endowment.or peri-
odic ‘benefit or thenefits payable: during any policy year is less than the
total annual ‘Poliey- premium for such iyear has special characterlstlcs
making'such policy ‘peculiarly susceptibie to misrepresentation and mis-
understanding: Such policies'aré founded on the utmost good faith of the
compatiy, and the public interest requires that the premium charged for
such benefits shall'be fully'and fairly disclosed to the policyholder with-
out deception or misreprésentation. Therefore, on orafter April 1, 1965,
no siich policy ‘herein ‘deseribed: shall he approved for use and no such
pohey 11eretofore approved shali be msued or delivered in this state un-
ess!

1 The polrcy 1s nonpartlcrpatmg.

2. The payment of a pure endowment or guaranteed periodic benefit is
not contmgent on'the'payment of premiums falling due on or after the
tlme such pure endowment has matured .

3 The gross premrum for the pure ' endowment or guaranteed periodic
benefits is'shown prominently and separately in the policy d:stmet from
the regular msurance premrum, Lot

4, The Eross premlurn for the | pure endowment or guaranteed perlodm
benefits is based on reasonable assumptlons asto interest, mortallty, and
expense, s

5. The number of one-year endowment or guaranteed perlodlc beneﬁts
provrded byr the pohey equals the number of annual premiums for such

6 Al! advert:sements sales materials, agent’s presentatlons, and other
representations of the polley to the pubhc represent the pure endowment
or guaranteed periodic benéfits of the policy to be nothing other than
msurance beneﬁts for whmh a premlum is being paid,

7 All representatlons of the total premium for the policy contract also
show the gross premium for the pure endowment or guaranteed periodic
benefits to an extent such that the prospect or purchaser is fully informed
as to the separate costs mvolved

(c) Charter puhcy forms are defined by 5. 207.04 (1) {f), Stats., tobean
unfair method of competition. They purport to provide a means to an
end result- that is not authorized by statute and an end result that is
without reasonable expectation of achievement. Such poliey forms mis-
represent the responsibility and obligation of the company for equitable
distribution of dividends or abatemenit of premiums. Therefore, no char-
ter policy shall be approved: for use and no charter policy heretofore ap-
proved shall be‘issued or delivered in thls state on or after June 15, 1962.

(d) Proﬁt-sharmg policy forms are contrary to statute and the public
- interest by répresenting as-an inducement to insurance that the person
who purchases such a pohey is procuring a preferential interest in the
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future profits and:earnings of ;ﬁge insurance corporation. Any distribu-

tion tg a polin;yho der of the company of earnings, profits, or surplusisa
“refuitid:of the éxcess premiumg paid by that policyholder. Such distribu-
-tlon must beifair and equitable;to all policyholders, it must not diserimi-
‘nate unfairly ‘between-individuals of the same class and equal expecta-
“thonofdife;:and:it:inust beiinthe best interest of the company and its
‘policyholders. ‘Therefore,.no profit-sharing policy shall be approved for
“iserand nodprofil-sharittg. policy heretofore approved shall be issued or
~delivered in'this state on or after. June 15, 1962, Further, on or after June
-157 196250 participatisigipolicy shall be approved and ne participating
spolicy Heretofore appraoved shall be issued or delivered in thisstate unless
ithé:polidy iprovides -without:deception or misrepresentation that the
-source of any dividends.orabatement of premium is limited to the divisi-
~ble sutplus:derived from particjpating business. .

ABiily Tf S5y brovision of this rule shall be held invalid,

e

e remainder of tha rulé shallYiot be affected thereby.

Note: Section Ins 2,08 is the end product of a careful study and evaluation of the transeript
of the hearing on January 16 and January 17, 1962, on the proposed rule. Due consideration
.was given to the exhibits and the prepared statements presented at the hearing and to the

Ziggvetal briefs fitéd subsequant:to.the hearing. This is the first time since the passage of Public
«:Law.16; that such a large amount of legal and actuarial talent was focused on these specific
matters of the life inisirance bisiness, The number and size of the briefs and exhibits reflect
the substantial time involved with thelrjireparation, and the information they contained cast
, considerable light on the issues under consideration. .
PV 1ot ihterest th Hibte thal &Rt coipon-type life tnsurance policy was accepted for use
1* i Wiscorisiiabout:1940. Chapter, 207, Wisconsin Statutes, relating to Unfair Insurance Busi-
ness Methods, wasenacted in 1947, In 1959 a newly organized company commenced the use of
a charter-type coupon policy with profit or surplus sharing provisions. Because of the infre-
_._}ggg‘le;qt_g?b iission 9§.§F9h‘a_ type of life insurance policy, the insurance department personnel
v, didnetfal ja‘ppref!g gt\i‘e; img;ct of the provisions of ch, 207 (1947, ¢. 520) on the provisions
“igf life indtiratce holitled fled pursuanbtad, 208,17, Stats. The information madeavailableasa
;esult of the hearing serves to bring the issues and the requirements of statutes more clearly in
ocus,
7 An administrative ageney hasa responsibility to correct any errors in administration of the
i4 statutes ?h,igh;greogggughq toits Z‘,t_tep,tipln. The premise suggested at the hearing by the oppo-
nents of the proposed tule that 4 brevicus administrative ruling (acceptance of the policy)
should be controlling and should not be reversed is not supported by the Wisconsin supreme
o tourt, In Unirersal Underwrilers ts. Rogan, 6 Wis, (2d) 623, the court in effect said that, in
‘Otake bif Finbighity:iiia statute) praptical interpretation over a long period by the agency
irichargediwith-administration of an-agt ¢f statute may be deemed controlling, but where there
i1/J8 no, ambl i?;u:l é?e lay, a3 PI?Y!OU? administrative ruling thereon cannot be given any
weight as anadniniétfative interpyetation. The basie responsibility for the drafting and con-
struction of lawful, policy fornié rosts with an insurance company and its actuaries and law-
. yers, In reviewing policy forms, the insurance department, while seeking to protect the public
" interdst t6'the Vestiof 1t3 Ability, doe¥ not inherit any basic responsibility for the lawfulness of
>tiany.partior alt ol ap insurance contrack, Therefore, it appears proper to make a determination
iyvof ﬂil,e‘ attery at hand based on the merits of the issues and without an obligation to be con-
“trolled by'a'previots ruling! '+ 4 :
Life insurance contracts, more than any other kind of insurance, are made on the hasis of
1. theutmost good faith of the insurance company. It is fundamental that the provisions of such
i oofitrhcts be ‘dévised with glarity and precision. The commissioner has an obligation to see
715 that the publicinterest be served-and.the statute complied with by refusing to accept policies
#i Yhat:arg or tend to.be misleading or dedeptive. Section 201.53 (1), Stats., states that: “No
,.; Insyurance é9;npahy gh; v afréement of insurance other than as plainly expressed in
7% g phlidg ot O T . e .
115 Phe prificipal isdied invelved are whether or not life insurance coupon policies, charter poli-
i:¢les; and:profit-shating policies _g;}z consistent with and are authorized by statute, Some life
-y insurance compantes lssue é),ob!icy forms embodying one or more of these features in a single
.\-';{,l)ohcy.glt‘;s"r‘s'c;ce&axf&' that bath'of thesd types of policies by discussed separately even though
“*thord-i§ some oVérlapping)bf the idsues involved and some of the same considerations are
. 4 present in two or more of these policies,
HIEHTL rédeGlits the'sdechiléd eotipiin'policies, wherein a series of coupons are sold in conjunc-
i xtioniwithiconventional Jife insuranee, there is no dispute but that the coupons are a series of
4ji jong-year pureendopments. .:I‘zig,, being true, they should be properly identified as such. To
d 1 in the' nd forrhhit of interest coupons commonly attached to invest

o prir{\t';f]?‘iz coupon 1n the'colér®
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ment bonds disguises the true nature of the product being purchased by the public. A series of

one-year endowments affords a special type of benefit which the average life insurance buyer
would seldom purchase if he were in possession of the full information coneerning the premi-

‘ums paid for the pure endowment benefits provided.

The gross premium cost to the policyholder for the pure endowment benefits can be readily
determined by the company by loading the benefits to be afforded with the applicable expense
items such as premium taxes, acquisition cost, and company administration expenses, with

fity, policy lapses, ete. It has been argued that
it is only necessary to disclose the ne{ premium cost, which is the premium needed to provide
the benefits, without recognition and inclusion of the company administration expenses and
overhead, These other expenses do exist and if not shown with the pure endowment premium
they then are an additional load on the life insurance being purchased in conjunction with the
pure endowment benefit, To argue that it is only necessary to disclose a portion of the pre-
mium cost is o argue that it is legal and proper to deceive the public into believing that they
are purchasing the endowment benefit at a premiuim cost that is atiractive in relation to the
benefits, It is a fact that the gross premium cost will frequently be sustantiatly in excess of
benefits returned to the policyholder. At best, the total of the face value of tha pure endow-
ment benefits would approximate or be only slightly greater than the total gross premium
paid by the policyholder, It isnot in the public interest, not ks it consistent withss. 201,53 (1),
206.61 (1), and 207.04 (1) (a), Stats., to permit such a deception and misrepresentation of the
gross premium cost of a series of one-year pure endowments or of any series of guaranteed
periodic benefits maturing during the premiym-paying period.of the policy.

Charter policy Is a name given to a life insurance policy, usually by a newly organized insur-
ance company. Its basie purpose is to provide the company agents with a policy form that is
especially attractive to the purchaser in order that the new comp% will have a competitive
advantage. The nature of the charter-type policy is that it is profit-sharing or that the policy-
holder will participate in the long-term earnings of the company. The usual representation is
that the policies will be issued to the extent of a predetermined fixed number of units and that
the policyholder will be one of a relatively small and limited number of the original policy-
holders of the company who will ultimately share in the business suecess of the company.
While this may be a useful device to aid a new company in getting started in business, the
technique, if it is to be permitted, must be consistent with the réquirements of statute. Section
2017.04 (1) (f) states that ‘Issuing . . . any special or advisory board contracts or.ether con-
tracts of any kind promising returns and profits as an inducement to insurance’ is an unfair
method of competition and is an unfair and déceptive act or practicé in the businéss of ihsur-
ange. Such trade practices are prohibited by s. 307.03; The technique of offering returns or
profits to a small group of the first policyholders of a company is clearly contrary to statute, Tt
isa characteristic of charter policies that they represént that the policyholder will participate
with special advantage in the long-term earnings of the company, This is a misrepresentation
when viewed in the light of the requirement of s, 206.33 (1) that ‘No life insurance company
shall make or permit any distinetion ‘or discrimination between insurants of the same class
and equal expectation of life in the amount or payment of premiums or in any return of pre-
mitm; dividends or other advantages.” After consideration of the issues involved it cannot be
e&cluded that charter-type life insurance contracts are consistent with the requirement of
statute. : .
Profit-sharing is a name used to deseribe any life insuranée éontraét which provides that the
polieyholder will participate with special advantage in the general surplus accumulations of a
life ihsurance company. If the company issuing such policies issues participating policies ex-
clusively, then the right of each polieyholder to participate in the surplus of the company is
the same as the right of every other policyholder of the company. In such cases the statutes
(208.13 (1); 206,33, 206.36, and 207.04 (1) {g)) requiré equitable and nondiscriminatory an-
nual apportionmhent and return of the surples accumulations. s
However, the matters involved are much more complex when a life insurance company is-

. Sies both-particiﬁating and nonparticipating policies. Underlying the matters to be consid-

ered is the fact that-any dividend on a participating poliey Is essentially a refurn of excess

_g_r_emiu_m_ paid by the polieyholder, Section 206,13 (1} provides that the participating poliey,
“by its terms, must give the policyholder the full right to participate annually in the surplus
+ accumaulations from the. participating business of the company. The Issue in question is
- whether the statutes authorize a life insurance company toissue contracts which provide that

a class of participating policyholders will participate with special advantage in the long-term
corporate earnings of the company on both participating and nonparticipating business, See-
tion 207.04 (1) (g) 1 defines as a probibited unfair discrimination the ‘making or permitting
any unfair diserimination belween individuals of the same'class and equal expectation of life

, inthe rates charged for any contract of life insurance or of life annuity or in the dividends or

other benefits payable thereon, . .\ Section 207.04 (1) (h) defines as rebating, prohibited by
section 207.03, the ‘paying or allowing or giving or offering to pay, allow or give, directly or
indirectly, as inducement to such insurance or annuity, any rebate of premiums payable on
the contract, or any special favor or advantage in the dividends or other benefifs thereon,
. ;. From this it can be concluded that the statutes do net permit the issuance of a contract
which gives the policyholder a promise of rebate of premium or a spécial advantage in divi-
dend. Section 207,04 (1) (i) provides that, in respect to diserimination and rebates, the provi-
sions of section 207.04 (1) (g) and {h) do not prevent the abatement of premium out of surplus
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accumulated from nonparticipating business provided that such abatement of premium shall
be fair and equitable to policyholders and for the best interest of the company and its poliey-
holders. This statute is the only authorization for payment of dividends from the surplus ac-
cumulated from nonparticipating business, The impact of thisstatute is that any distribution
of surplus aceamulated from nonparticipating business must be fair and equitable to both
participafing and nonparticipating policyholders and for the best interest of the company and
the participating and nonparticipating policyholders, Thus, a participating policy which pur-
porls to provide by Its own terms or by the nef result of the application of its terms that the
policyhelder will participate in the surplus accumulated on nonparticipating businessisnot a
true representation of fact since the participating policy can only participate to an extent that
is equitable with the participation of the nonparticipating policy, and to be equitable and not
misrepresent the rights of the policyholder the nonparticipating poticy should have the same
provisions for participation in the earnings on the nonparticipating business, If such a provi-
sion were to be inserted in all nonparticipating policies, such polictes then, by their own terms,
become pa:ticipating policies and the distribution of dividends would be governed by the stat-
utes cited above and the purported s%ecial advantage would not exist, It can be concluded
that participating policy forms issued by life insurance companies should accurately state the
conditions imposed by statute for distribution of surplus accumulations. .

1t is also worthy of mention that the Wisconsin Securities Law, it s. 189,02 (1), defines a
security as includmg ‘any interest, share or participation in any profits, earnings, profit-shar-
ingagreement, . . ." There appears to be substantial evidence that if the profit-sharing or sur-
plus-sharing typse of policy were to be considered as corplying with the insurance statutes, it
wot}x}ld then be considered as within the definition of a security and subjéct to regulation as

.such, :

The provisions of &, Ins 2.08 are intended to apply only to policies issued on or after its effec-
tive date, and it does not apply o contracts issued prior to the effective date. The adoption of
the rule shottld not disturb or cast doubt about the validity of previously issued contracts of
the type described in the rule, Such contracts were issued in good faith by the insurance com-
panies, and there is no retroactive impact of the rule. .

The amendment to sub. (4) (b), effective December 1, 1964; does not impair the validity of
any contracts in force prior to the efiective date and does not prevent a company from per-
forming on any such contracts,

Al present tense statutory references herein are to 1973 Stats, )

History: Cr. Register, May, 1962, No. 77, fi. 6-15-62; ara. (4) (b), ter, August 1964,
No. 104, eff, 12-1-84; am, (4) (b) (intro, par.}, Register, March, 1965, No. 111, eff, 4-1-65.
emerg. am. (1) and (2), eff, 6-22.76; am. (1) and (2), Register, September, 1976, No. 249, eff,
10-1-76; am, (2}, Register, March, 1979, No. 279, eff. 4-1-79; am. (4) (b) {intro.), Register,
January, 1984, No, 337, eff. 2-1-84,

Ins 2.09 Separate and distinct representations of life insurance. (1) PUR-
POSE, The interests of polieyholders and purchasers of life insurance
whieh is sold in connection with any security must be safeguarded by
providing them with clear and unambiguous written proposals and state-
ments in which all material relating to life insurance is set forth sepa-
rately from any other material. This rule implements and interprets s.
628.34, Stats,, by establishing minimum standards for the form of pro-
posals and statements used to solicit, service, or collect premiums for life
i;lsurance which is sold in connection with a mutual fund or other secur-
ity.

{2) Scopg. This rule shall apply to the solicitation of, negotiation for,
procurement of, or joint billing of any insurance specified in s. Ins 6.75
{1) {a), within this state or involving a resident of this state where it is
known to the insurer or the insurance agent that the sale of any mutual
fund or other security has been, may become, or is a part of any such
transaction, o

(8) DERNITIONS. For the purposes of this rule:

(a) “Proposal” includes any estimate, illustration, or statement which
involves a representation of any premium charge, dividends, terms, or
benefits of any poliey of life insurance within sub, (2). ’

(b} ‘Life insurance’ includes life insurance, annuities, and endow-
ments,
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(4) RESPONSIBILITY OF INSURER AND AGENT, No insurer and no insur-
ance agent shall make, in connection with any transaction within sub.
(2), a proposal or billing other than in accordance with this rule, Every
insurer must inform its agents involved with the solicitation of kfe insur-
ance on residents of this state of the requirements of this rule,
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