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HSS 306.01 Applicability and purpose. (1) Pursuant to authority vested
in the department of heaith and social services by ss. 46.08 (6) {b), 53.07
and 227.014 (2), Stats., the department adopts this chapter for purposes
of establishing security procedures at correctional institutions and estab-
lishing guidelines which permit inmates to participate in activities
within a secure surrounding that may assist them in a successful reinte-
gration into the community. '

ﬁﬂgsimf: Cr, Register, August, 1986, No. 296, eff. 9-1-80; am. Register, April, 1985, No. 352,
eff. 5-1-85, .

HSS 306,02 Definition. In this chapter:

(1) “Bureau of institutions” means the bureau of adult institutions,
division of corrections, department of health and social services.

(2) “Department’ means the department of health and social services.

(3) “Director of the bureau of institutions” means the director of bu-
reau of institutions, division of corrections, department of health and
social services, or designee,

(4) ““Director of the bureau of institutional health services’ means the
director of the bureau of institutional health services, the department of
health and social services, or designee.

(5) “Director of the bureau of program resources” means the director
of the bureau of program resources, the division of corrections, the de-
partment of health and social services, or designee,

(6) “Disciplinary hearing” means a hearing authorized under ch, HSS
303 for the disciplining of inmates for misconduct.

(7) “Division” means the division of corrections, the department of
health and soctal services.
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(8) “Secretary’ means the secretary of the department of health and
social services, or des:gee

(9 “Security director” means the securlty director at an institution,
or designee,

(10) ""Superintendent’’ means the supermtendent at an mstltutmn, or
designee,

History: Cr. Register, August, 1980, No. 296, eff, 9—1-89 correctlon m (1) made under s.
13,93 (2m) (b} 6, Stats., Register, April, 1985, Mo 352,

HSS 306.03 Security policy. Primary security ob]eetlves of the dwxsmn
of eorrections are to protect the pubhc, staff, and mmates and to afford
inmates the opportunity to participate ina safe setting in actmtles that
equip them to be successfully reintegrated into the commumty

History: Cr. Register, August, 1980, No. 296, eff, 9-1-80.

" HSS 306.04 Responsibility of employes. Every employe of the division
of corrections is responsible for the safe custody of the inmates conﬁned
in the institutions.

History: Cr. Register, August, 1980, No. 296, eff, 9-1—80

HSS 306.045 Voluntary confinement, (1) The security director may
place an inmate in voluntary confinement if:

(a) The inmate requests the placement i in writing. and L

© {b) The security director is satisfied that the p]acement is necessary for
the safety and welfare of the inmate.

(2) An inmate shall remain in voluntary conﬁnement for at least 72
hours from the time of placement unless the security, director approves
prior release.

(3) If the security director does not approve an inmate’s release from
voluntary confinement before 72 hours elapse, the inmate shall be re-
leased after 72 hours, if: .

{a} The inmate requests release in writing; or

{b) The security director is satisfied that the placement is no longer
necessary.

{4) An inmate in voluntary confinement shall be in maximum close
custody as defined in s, HSS 302,12 (1) (a).

(6) Inmates in voluntary confinement shall have the followmg privi-
leges and property:

(a) During the first 72 hours, privileges and property at least equiva-
lent to privileges and property allowed to inmates in temporary lock-up
{'T’LU) status, s. HSS 303.11;

{b) After 72 hours, privileges and property at least equivalent to privi-
leges and [()iroperty allowed to inmates in program segregation, s, HSS
303.70; an

(¢} Additional privileges and property as determined by what is ordi-
narily allowed inmates by the rules governing the location of the unit in
which the inmate is voluntarily confined.
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(a) The identity of the staff member who conducted the search and the
supervisor who approved it; L .

(b) The date and time of the search; .
(e} The identity of the inmate whose living quarters were searched;

'(d) The reason for conducting the search. If the search was a random
one, the report shall so state; :

(e) Any objects which were seized pursuant to the search; and
(f) Whether any damage was done to the premises during the search.

~ (8) If any objects are seized or property damaged pursuant to the

search of an inmate’s living quarters, the inmate shall be informed in
writing what those objects are, The inmate shall be reimbursed for dam-
age to any property which is not contraband. Property which is damaged
shall be valued at its fair market value, not the cost to replace it.

(4) In cdnducting such searches, correctional staff shall'distui'b the ef-
fects of the inmate as little as possible, consistent with thoroughness,
Inmate’s quarters shall not be lef{ unlocked after a search.

(5) Staff shall not read any inmate’s legal materials during such
searches,

History: Cr. Register, August, 1980, No, 296, eff. 9-1-80,

HSS 306.16 Search of inmates. (1) There are 4 types of searches of in-
mates as follows:

{a) A “personal search' is a search of an inmate's person, including,
but not limited to, the inmate’s pockets, frisking his or her body, an ex-
amination of the inmate’s shoes and hat, and an inspection of the in-
mate’s mouth,

(b) A “‘strip search™ is a search in which the inmate is required to re-
move all of his or her clothes. Permissible inspection includes examina-
tion of the inmate’s clothing and body and visual inspection of his or her
body cavities. A strip search may only be conducted in a clean and pri-
vate place. Visnal inspection of hody cavities may be by any staff, Ex-
cept in emergencies, a strip search shall be conduected by a person of the
same sex as the inmate being searched.

(¢) A “body cavity search’ is a strip search in which body cavities are
inspected by the entry of an object or fingers into body eavities. These
inspections shall be by medical staff,

(d) A “body contents search” is a search in which the inmate is re-
¢uired to provide a sample of urine, breath, blood, or stool for testing for
the presence of intoxicating substances, as defined in s, HSS 303.02 (10),
in accordance with division procedures and with methods approved by
the state laboratory of hygiene, or to submit to a nonsurgical physical
examination by medical staff which may inelude but is not limited to x-
rays for detecting the use of intoxicating substances or the possession of
other contraband. Body contents searches do not include examinations
and tests requested by medical staff for medical reasons, Appropriately
licensed or certified medieal staff shall take blood samples and x-rays and
shall perform all other procedures requiring medical expertise. A staff
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member of the same sex as the inmate being searched shall coltect urine
specimens. Any trained staff member may conduct breathalyzer tests,

(2) A personal search of an inmate may be conducted by any correc-
tional staff member: _ .

(a) If the staff member has reasonable grounds to believe that the in-
mate possesses contraband;

(b) At the direction of the shift supervisor; or
. {¢) In the cireumstances defined under sub. (3) (a)-(d).
(3) A strip search may be conducted:

(a) Before an inmate leaves or enters the security enclosure of a maxi-
mum or medium security institution or the grounds of a m;mmum secur-
ity mstatutlon, s :

{b) Before an inmate enters or ieaves the segregatlon umt of a correc-
tional mstltution,

{c) Before and after a visit to an inmate; ¢

(d) At the direction of the shift supervisor who is satisfied that there
are reasonable grounds {o believe the Inmate possesses contraband; or

(e) In the absence of the shiff supervisor, if a staff member is satisfied
{;)hatd there are reasonable grounds to believe the inmate posse&‘ses contra-
an

{4) A bady cavity search may only be conducted if the su_perintendent
or person in charge of the institution approves, upon probable cause to
believe that contraband is hidden in a body cavity.

(5) A body contents search may only be conducted under one of the
following condltmns and only after approval by the supermtendent ar
that person’s designee: .

(a} If a staff member, from direct observatlon or rehable sources, has
reasonable grounds to believe that the inmate has used, possesses or is
under the influence of intoxicating substances, as deﬁned in s, HSS
303.02 (10), or other contraband;

(b} Upon intake in the assessment and eva_luation_process;
{ec) After an inmate returns from;

1. A furlough;

2, Work or study release;

3. Témporary release offgrounds;

4. Any outside work details, or

5. A visit; or

{d) As part of a random testing program conducted on the enttre popu-
lation of the correctional institution, Selection of inmates for random
testing may not be made with knowledge of inmate identities.
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(6) A written report or written log entry of all strip searches under sub,
(3) (d), of all body cavity searches under sub. (4), of all body contents
searches under sub. (5) and of all searches in which contraband is found
shali be filed with the seeurity director. This report shall state:

(a) The identity of the staff member who conducted the search and the
shift supervisor who approved it;

(b) The date and time_of the search;
{c¢) The identity of_the inmate searched;

(d) The reason for the search. If the search was a random search, the
report shall so state;

{e) Any objeets seized pursuant to the search; and

(f) The identity of other staff members present when the search was
conducted.

{7) Correctional staff should strive to preserve the dignity of inmates
in all searches conducted under this section.

(8) Before a search is conducted pursuant to this section, the inmate
shall be informed that a search is about to oceur, the nature of the search,
and the place where the search is to oceur.

(9) In deciding whether there are reasonable grounds to believe an in-
mate possesses contraband or probable cause that it is hidden in a body
cavity, a staff member should consider:

{a) The observation of a staff member;
(b) Information provided by a reliable informant;
(¢) The experience of a staff member; and

(d) Prior seizures of contraband from the person or living quarters of
the inmate,

History: Cr. Register, August, 1980, No. 296, eff. 9-1-80; am, (3) (c) and (d), cr. (3} (¢), Reg-
ister, April, 1985, No 352, eff, 5-1-85; am, (1), renum. (5) to {8) to be (6) t¢ (9) and am., (6)
(intro.}, cr. (b}, Register, January, 1987, No. 373, off. 2-1-87,

HSS 306.17 Search of visitors, (1) Before a visit by a non-inmate to a
correctional institution is permitted, the staff member responsible for the
admission of visitors must be satisfied that the visitor is not carrying any
unauthorized objects into the institution,

(2) Each correctional institution shall have information readily avail-
able to visitors informing them of the objects they may carry into the
institution. Bach institution shall have a place for the safekeeping of all
objects which may not be carried into the institution and shall permit
visitors to store objects in these places,

(3) Before admitting a visitor, the staff member responsible for admis-
sion of visitors may require visitors to empty pockets and containers,
permit the inspection of containers and submit themselves and objects
they carry into the institution to inspection by a device designed to de-
tect metal or other unauthorized ohjects,

(4) Before admitting a visitor, the staff member responsibie for admis-
ston of visitors may require a visitor to submit to a personal search or
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strip search as defined in HSS 306.16 (1) (a) and (b). Such a search may
be conducted only with the approval of the superintendent or the person
in charge of the institution, and the bureau director, who shall require
the search only if there are reasonable grounds to believe the visitor is
concealing an unauthorized object. '

{5) Before an inspection or search is conducted pursuant to subs. (3)
and (4) the visitor shall be informed orally and in writing, either by a sign
posted in a prominent place or on a notice that the visitor need not per-
mit the inspeetion or search and that if the visitor does not permit it, the
visitor shall not be admitted to the institution at that time.

(6) If in an inspection pursuant to sub. (3) or a search under sub. (4) an
unauthorized object is found, the visitor may be denied the visit to the
inst{iitlhtion on the cecasion and the privilege to visit further may be sus-
pended.

(7) If a visitor is refused entry to an institution for refusal to permit a
search or if a search is conducted of a visitor pursuant to sub. (5), the
staff member shall submit to the security director and to the bureau di-
rector a written report which shall state: :

(a)h'I‘he identity of the staff member and the person who approved the
search;

(b) The identity of the visitor and the inmate being visited;
{c} The date and time of the search or proposed search;

(d) The reason for the request to permit a search which shall include
the hasis fgr the belief that unauthorized objects were concealed by the
visitor; an

{e)}) Whether unauthorized objects were seized pursuant to the search
and their description.

(8) If an unauthorized object is found pursuant to a personal search or
inspection of a visitor and it is illegal to conceal or possess the object, the
shift supervisor shall o inform the sheriff and shali turn the object over
to the sheriff or dispose of it in accordance with institutional procedure.
Ii it is not illegal to possess or conceal the object, it shall be returned to
the visitor,

(9) All inspections and searches shall be conductedin a courteous man-
ner, Correctional staff should strive to protect the dignity of visitors who
are inspected or searched.

History: Cr, Register, August, 1980, No. 296, eff. 9-1.0.

HSS 306.18 Search of staff, (1) The superintendent may require that
correctional staff members be searched before they enter and before they
leave a correctional institution. Such a search may be accomplished by
requiring the staff member to empty pockets and containers and submit
themselves and objects they carry into the institution to inspection by a
device designed to detect metal or other unauthorized objects, a personal
search, or a strip search, as defined under HSS 306.16 (1), Before a strip
search of a staff member is condueted, the approval of the superintendent
or the person in charge of the institution and the bureau director is re-
quired, Such approval shall be given only if there are reasonable grounds
to believe the staff member is concealing an unauthorized object. A staff
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mémber who refuses to submit to a search shall not be admitted to the
institution and may he subject to disciplinary action.

(2) If an unauthorized object is found pursuant to a search conducted
pursuant to this section and it is itlegal to conceal or possess the object,
the shift supervisor shall so inform the sheriff and shall turn the object
over to the sheriff or dispose of it in accordance with established proce-
dure. If it is not illegal to possess or conceal the object, it shall be re-
turned to the staff member when he or she is leaving the institution.

(3) All searcheés shall be conducted in a courteous manner. Correc-
tional staff should strive to protect the dignity of staff who are searched,

(4) Bach institution shall inform staff in writing what objects they
may not carry into the institution.

(5) If a strip search is condueted pursuant to this section, a report con-
taining the information required by HSS 306.17 (7) shall be filed with the
burean director and security director.

History: Cr. Register, August, 1980, No, 296, eff, 9-1-80,

HSS 306.19 Factors io consider to decide if search is necessary. In defer-
‘mining whether a staff member should search another staff member, a
visitor or an inmate in situations in which there must be either reason-

- able grounds or probable cause to believe the person being searched pos-
sesses contraband, the following factors should be considered:

(1) The reliability of the information relied on; in evaluating reliabil-
ity, attention should be given to whether the information is detailed and
consistent and whether it is corroborated. : :

{2) The reliability of the informant; in evaluating reliahbility, attention
should be given to whether the informant has supplied reliable informa-
tion in the past, and whether the informant has reason to'supply inaccu-
rate information.

{8) The activity of any inmate that relates to whether the person to be
searched might carry contraband.

(4) Information provided by the person who may be searched which is
relevant to whether he or she possesses contraband.

History: Cr, Register, August, 1380, No, 296, eff. 9-1-80,

HSS 306,20 Report of contraband scized. Each month the security di-
rector of each correctional institution shall submit to the director of the
bureau of institutions, a report of all contraband seized, the place and
time it was seized, and the identity of the person possessing the contra-
band. If the contraband was not found in the possession of a person, the
report shall so state,

History: Cr, Register, August, 1980, No. 296, eff. 9-1-80.
HSS 306,21 Use of contraband as evidence a{ disciplinary hearing. Con-
traband seized during a search which is done in violation of this chapter

may be used as evidence at a disciplinary hearing conducted pursuant to
ch. HSS 303.

History: Cr. Register, August, 1980, No. 296, eff. 9-1-80.
Register, January, 1987, No. 373
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HSS 306.215 Use of test resulis as evidence at disciplinary hearings, Sub-

ject to the confirmation required under s, HSS 308.59 (2), results of phys-

" ical examinations and tests performed on body content specimens for the
purpose of detecting intoxicating substances may be used as evidence at
a disciplinary hearing condueted pursuant to ch, HSS 303,

History: Cr. Register, January, 1687, No, 878, eff. 2-1-87. ’

. HSS 306.22 Disturbance plan, (1) A “disturbance” is any of the follow-
ing:

(a) An assault on any person by 2 or more inmates;
(b) The taking of a hostage by an inmate;

(¢) The destruction of state property or the property of another by 2 or
more inmates; . .

(d) The refusal by 2 or more inmates, acting in concert, to comply with
an order, to return to cells or rooms; or :

(e) Any words or acts which ineite or encourage inmates to do any of
the above.

(2) The purposes of the disturbance plan shall be;

(a) To insure the safety and welfare of the general public, staff, and
inmates; :

{b) To protect property; _
(¢} T'o maintain and restore order to the institution;

{d) To identify any person who participated in the disturbance, to pro-
vide for disciplinary action to be taken according to these rules, and to
. provide relevant information to the police so that participants can be
arrested and prosecuted, The highest priority shall be given to insuring
the safety and welfare of the general public, staff, and inmates.

(3) Bach institution must have a written plan, a copy of which shall be
filed with the director of the bureau of institutions, to control and stop a
disturbance. This plan shall be prepared by the security director and
shall be reviewed at least once a year, It shall provide for:

(a) The containment and ending of the disturbance, inc]ﬁding proce-
dures for preventing escape during the disturbance;

(b) The opportunity for inmates not involved in the disturbance to
withdraw from the disturbed area;

(¢) Immediate determination of the cause of the disturbance;
(d) The identification of the leaders of the disturbance;
{e) The use of force;

(f) Notification of the director of the bureau of institutions, of the dis-
turbance;

{g) Notification of supervisory personnel of the disturbance;

(h) The confinement of participants after the disturbance has ended;
Register, January, 1987, No. 373
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(i) Investigation of the disturbance;

(i) The repair of damaged equipment and property;

(k) Medical treatment for the injured and any essential medical care;
(1) Notification of law enforcement agencies of the disturbance;

{m) The chain-of-command in the event of the incapacitation or tak-
ing of hostages of supervisory personnel;

{n) Training of staff;

{0) The notification of and communication with the news media;
(p) Communication among staff;

(q) Action to be taken in the event a hostage is taken;

(r) Keeping a list of off-duty employes. Off-duty employes may be re-
quired to report for duty during a disturbance or if a disturbance is antic-
ipated; .

(s) Notification of the division of emergency government; and
(t) Interviewing and counseling of involved staff and inmates.

{4) A staff member taken hostage has no authority to order any action
or inaction by stafi.

{(5) If a disturbance oceurs that prevents the normal functioning of the
institution, the superintendent may suspend the administrative rules of
the division or any parts of them, except ss, HSS 306,06-306.08, until the
disturbance is ended and order is restored to the institution. Provisions
should be made for access to medical care,

(6) If a disturbance occurs and a person is injured or if it results in the
suspension of these rules, a disturbance review pane! will be convened to
investigate the disturbance. This panel shall be made up of persons se-
lected in accordance with s. HSS 306.07 (7) (d) and shall report in ac-
cordance with s. 1SS 306.07 (7) (e). This panel shall be provided with
staff adequate to conduct a thorough investigation of the disturbance,

History: Cr, Register, August, 1980, No. 296, «if, 9-1-8(,

HSS 306,23 Emergencies. (1) An emergency is an immediate threat to
the safety of the staff or inmates of a correctional institution, other than
a disturbance as defined in s, HSS 306.22 (1), An emergency may include,
but is not limited to:

(a) An epidemiec;

(b) A malfunctioning of the water, electrical, or telephone system;
(¢) A fire;

(d} A bomb threat or explosion;

{e) A strike of employes;

{f) Any natural disaster; or

{g) A civil disturbance,
Register, January, 1987, No, 373
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(2) (a) The purposes of the emergency plan shall be:

Nexi page is numbered 111
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because of their misconduct and as an incentive to all inmates to behave appropriately, While
it is true that not all inmates are responsible for the misconduet, it is thought desirable to pay
1o one except those inmates allowed to work to perform the necessary housekeeping chores, to
encourage appropriate behavior so lockdowns can be ended quickly,

HSS 306.15. The search of the living quarters of an Inmate is a sensitive issue, and one of great
importance to correctional officials and inmates. The experience in corrections in Wisconsin
is that it is important that random searches of living guarters be conducted. Experience
teaches that such searches are necessary because contraband, including drugs and objects
fashioned into dangerous weapons, are frequently discovered during such searches, And,
such searches are thought to deter the possession of contraband.

The importance of keeping contraband such as drugs and weapons outside & correctional
institution deserves comment, Of Eximary importance in all correctional institutions is the
protection of inmates from each other. Contraband such as drugs can be used as payment to
induce an inmate to attack another, or otherwise violate prison rules, If an inmate discovers
that another possesses contraband, this information may be used to blackmail the possessor,

Weapons, of course, pose a direct threat to inmates. They may be used to threaten, injure,
or kill another. That weapons be kept out of institutions is eritical for the safety of inmates.

Contraband must also be kept out of institutions so that inmates can participate in pre-
?ams, jobs, and other treatment free of the fear that inevitably follows contraband into an
nstitution. It is impossible to motivate inmates to be involved In constructive activities if
fear predominates in the institution,

Finally, contraband is a direct threat to the safety of staff and the institution as a whole.
Weapong can be used against stafl as well as inmates. And, they may be an inducement to
cause a disturbance which threatens everyone in the institution.

Experience teaches that the concerns expressed here are not groundless, For example, in
early 1979, there were 2serious incidents in which inmates stabbed other inmates and staff, At
present, monthly reports of the contraband seized are submitted to the director of the bureau
of institutions, These reports indicate that it is necessary to search the quarters and grounds
of institutions randomly to detect contraband and deter people from bringing it into institu-
tions,

‘While the discovery of contraband is Important, this is not to say that the authority to
search should be without eontrol, A search of living quarters is an intrusion into the life of an
inmate and may not be conducted to harass, Adequate control is established under HSS
306.15 by requiring the approval of the supervisor of the living unit before a search may be
conducted, and by requiring a report of each search to be made. Typieally, this is filed with
the security director, This insures that supervisory pecple approve the search, It permits the
security director to monitor all searches of iiving units, This should prevent unnecessary
searches and insure that enough searches are conducted to control contraband.

It would be inconsistent with the purposes of searches to notlly the inmate before such a
search is conducted, This would permit the inmate to remove contraband from the living unit.

The manner in which searches are conducted is also important. Sub. (4) requires that
searches be conducted so as to disturb the effects of the inmate as little as possible. Of course, a
thorough search requires moving objects around. But, the disturbance of living quarters is not
the object of the searches.

Consistent with the recognition of the inmate’s interest in his or her property, inmates are
to be reimbursed for any damage done during a search, Occasionally, some damage is inevita-
ble, given the nature of personal property. It is, of course, to be avoided as much as possible,

The inmate should alsc be notified of objects seized. This sometimes takes the form of a
conduct report, though not always, A report gives the inmate the opportunity to dispute
whether the object seized is indeed contraband.

Inmates are not notified if searches take place. This is because searches of geographically
close areas are done within a close time period. To notify inmates of searches might be a signal
when searches of other areas are to oceur. This would permit the movement of contraband
into places recently searched and make detection difficuit.

This section attempts to give due regard to Inmate concerns about their privacy. Courts
and commentators have taken varied positions on the applicability of the fourth amendment
to the search of inmate living quarters, For example, one court said: -

Certainly in a federal prison the authorities must be able to search the prisoners’ eells with-
out a warrant, without notice and at any time, for concealed weapons and contraband of
the type which threatens the security or legitimate purposes of the institution.

Register, January, 1987, No, 373
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- Uniled States v, Ready, 574 F. 2nd 1009, 1014, (10th Cir, 1978},

In concluding that a prisoner’s objection to a search of his cells without a warrant was with-
out merit, the ninth circuit court of appeals said *“We do not feel that it is reasonable for a
prisoner to consider his cell private, Therefore, the search did not violate the limitations of the
Fourth Amendment.” United Stafes v. Hitehcock, 467 F, 2nd 1107, 1108 (9th Cir. 1972), cert.

_denfed 410 U.S, 916 (1973). .

Recently, the U.8. Supreme Court upheld a prison practice of random searching of the cells
of pretrial detainees outside the presence of the detainees, Bell 0. Wolfish, 441 1.5, 520 (1979).
In so doing, the Court suggested that any expectation of privacy of an inmate was very lim-
ited, il it existed at all. The Court said:

It may be argued that a person confined in a detention facility has no reasonable expecta-
tlon of privacy with respect to his room or cell and that therefore the Fourth Amendment
provides no protection for such a person . . . Assuming, arguendo, that a pretrial detainee
retains such a diminished expectation of privacy after commitment to a custodial facility,
we nonetheless find that the room search rule does not violate the Fourth Amendment.

Id. at 556-57.

On, the other hand, the ABA would not pernaif the randorn seareh of Hiving quarters, ABA,
standard 6.6 {d). Krantz, et al,, would permit random “‘routine room inspections” but not
roufine room searches., Still another commentator would reguire random, unannounced
searches of cells for acereditation. ACA standard 4163. .

Judge {now Justice) John Paul Stevens, for the seventh circuit court of appeals, wrote:

Respect for the dignity of the individual compels a comparable conclusion with respect to
his interest in privaey, Unquestionably, entry into a controlled environment entails a dra-
matic loss of privacy. Moreover, the justifiable reasons for invading an inmate’s privacy are
both obvious and easily established. We are persuaded, however, that the surrender of the
Fourth Amendment survives the transfer into custody.

_Bonner v, Coughlin, 517 F. 2nd. 1311, 1316 (7th Clr. 1975).

In the Bonner case, the Court did not decide what measures a prison must take to protectan
inmate’s fourth amendment right, HSS 306.16 and this note reflect the view that, in a prison
context, the procedures hereby provided are a workable method for controlling contraband
and thereby furthering important correctional objectives, This is in the interests of inmates.
This section also seeks to protect any fourth amendment interest inmates may have.

Note: HSS 306.16. HSS 306.16 regulates “personal”, "strip”, “body cavity”, and *hody
contents' searches of inmates, In the note to HSS 806,15, there is a discussion of the purposes
and importance of searches of living quarters.

HSS 306.16 i3 primarily directed to controlling the entry of contraband, including intoxi-
cating substances, into correctional institutions and its movement within institutions. Con-
traband is usually carried into institutions either by visitors or inmates who go outside. It is
transported by inmates within institutions and is frequently moved to avoid detection. Con-
traband, including money illegally obtained, is also removed from institutions. Much of this
contraband poses a threat to inmates, to correctional treatment, to staff, and to the very insti-
tution itself, See the note to HSS 306.15. The fifth cireuit court of appeals has written, with
reference to strip searches, "“They not only help stem the flow of contaband into, within, and
out of prisons, but they also have a beneficial deterrent effect.” Uniled States . Lilly, 576 . 2d
1240, 1246 {&th Cir. 1978). :

Body contents searches and urinalysis in particular are directed at controlling inmate use of
intoxicants, The level of drug use in Amerlcan prisons is thought to be high and to present a
serious threat to the safety and securitgr of correctional institutions. Drug and aleohol use pro-
motes the illegal entry, movement and selling of contraband within institutions and provides
financial incentives which may corrupt other inmates and staff, Bodr contents searches and
subsequent testing of those specimens are effective means to detect illicit use of drugs and al-
cohol. Test results may form the basis for disciplinary action, the prospect of which should
deter inmates from using intoxicants or bringing them into the institutions.

Such searches may not be conducted without controls. Sub. (1) defines the 4 types of
searches of the person of an inmate, The less intrusive and more commeon search is a personal
search, Strip searches are conducted infrequently. Body cavity searches, as defined in this sec-
tion, are rare. Correctional officials could recall only one during a recent b-year peried. Body
contents searches are performed more frequently. In response to a recent study which showed
high levels of drug use in Wisconsin correctional institutions, the division established a ran-
dom urine testing program. ‘ :
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Sub. (2) states the circumstances in which a personal search may be conducted, If a staff
member has reasonable grounds to believe an Inmate possesses contraband, an immediate
search is permissible and is usually necessary to prevent disposal of the contraband, It i3 also
desirable to permit random personal searches, This is permitted by Sub. (2) (b), but requites
the approval of the shift supervisor. This is to insure that such searches are not conducted to
hara;s inmates, but are approved after reflection by a supervisory stali member.

Such random searches are not conducted frequently, but are thought to be of substantial
deterrent value. - - ERAR

St?i:i (2) {c) permits personal searches in lieu of strip searches, where strh:) searches are per-
mitted, . .

Strip searches, by their nature, are unpleasant and degrading to both staff and inmates. All
wish that such searches were unnecessary. As has already been stated, they do detect contra-
?gr;ld(a}nd iig%esr) people from bringing it into Institutions. United States v, Lilly, 576 ¥, 2nd 1240

th Cir, .

It would be unreasonable, however, to permit random strip searches, Gf. Wolfisk o, Leoi, 573
fs’;‘zf)d 118 (2nd Cir. §978). United States ex. rel, Guy ¢. McCouley, 385 F. Supp. 193 (D, Wis.

Sub. (3) identifies the circumstances in which strip searches are permitted. The rule is writ-
ten to limit the use of strip searches in 2 principal ways. First, in pars, (a) to {¢) the rule identi-
fies the specific situations in which inmates may be strip searched. All of those situations are
ones in which contraband is moved most frequently or where the danger created by the pres-
ence of contraband is so great as to require the authority to exist for strip searches. The other
limitation, in Ears. (d) and (e), is to permit such searches only if grounds exist for the search to
believe that the inmate possesses contraband. '

Because inmates bring contraband in and out of institutions, it is necessary to perriit strip
searches upon entry and exit, If this were not permitted, it is likely that there would be less
movement in and out of institutions, This would defeat program objectives. Sub. (3} (a).

The segregation unit of a correctional institution is usually a tense place. Inmates are there
because they have committed a serious violation of prison rules, or because they are danger-
ous or disturbed. 1t iz essential to the safety of inmates that contraband not be brought inte a
segregation unit. Inmates cannot be constantly observed while in segregation or when they
are temporarily absent. Without the strip search of inmates entering and leaving segregation,
& weapon could be taken in or out and used by a sell-destructive Inmate to kill or severely
injure himself or herself or someone else, .

Sub. (3) (e) authorizes strip searches prior to and after a visit, Visitors bring contraband to
and also carry it from institutions. Frequently, they are not restricted to the visiting area dur-
ing visits. Bither the authority must exist to permit the search of visitors and inmates, or con-
tact with visitors must be limited. On balance, it seems preferable to emphasize searches of

inmates. Authority is also given to search visitors, however, See HSS 2306.17. =

Sub. (3} (d) and (e) do not give staff members unlimited discretion to conduct strip
searches. They state that a strip search may be made if there are reasonable grounds to betieve
the inmate possesses confraband. This is a less than probable cause standard, but more than
mere suspicion, It is the same standard as in sub. (2} {a), Sub. (7) indicates what may be con-
sidered in determining if there are reasonable grounds., What a staff member observed, infor-
mation from a reliable source, prior seizures of evidence from the inmate, and the experience
of the stalf member are all relevant o the determination to strip search. The staff member
must believe that it is necessary to strip search an inmate without supervisory appreval be-
cause a strip search is necessary to preserve evidence or in other cases in which timeliness is
very important. Of eourse, a staff member may also conduet a strip search of an inmate at the
direction of the shift supervisor.

In Bell n. Wolfish, supra, the U.S, Supreme Court held that strip searches including visual
body cavity inspections were permissible anytime a pretrial detainee had contact with a mem-
ber of the public. This principle is applied in this rule, as well as in other situations where the
likelihood of contraband being moved or the danger ereated by the contraband is such that, in
the judgment of correctional officials, a search should be permissible, s

Sub, (6) describes the circumstances under which a body contents search may be con-
ducted, Medical staff are in no way restricted from requesting physical examinations and tests
for medical reasons. The depariment’s divisions of corrections and health are expected to de-
velop a protocol to define the role of correctional health staff and their obligations under these
rules for both body cavity and body contents searches, When possible, less invasive means of
sereening for contraband will be employed before involving health care staf, Paragraph (a)
permits a body contents search if there are grounds to believe the inmate has used, possesses
or is under the influence of intoxicants or other contraband. For example, grounds for a body
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contents search would exist if contraband were found either on the inmate or in an area con-
{rolled, occupied or inhabited by the inmate. In addition, if a staff member observes an inmate
possessing or using contraband or if a staff member recelves information from a reliable source
that an inmate is currently under the influence of or has recently used contrabang, grounds
would exist for a body contents search. Paragraph (¢} lists specific situations in which an in-
mate may be subjected fo a body contents search. All those situations are ones in which the
inmate has left the institution grounds and it is therefore possible that the inmate has had
aceess to contraband. ‘The superintendent has discretion to authorize body contents searches
when inmates return to the institution under the situations listed in par. (¢). If an inmate re-
turns late from these ofigrounds aclivities, the superintendent should alwafrs authorize a body
contents search, Conducting body contents searches on inmates returning from offgrounds ac-
tivities is intended to reduce the flow of contraband into the institutions. Since the use of in-
toxicants is often difficult to detect, par. (d) permits the division to establish random testing
programs, Random testing of body fluids is not unreasonable as long as inmates are chosen for
ﬁ?gti')‘g without regard to their identities. Storms v. Cougklin, 600 F, Supp. 1214 (S.D.N.Y,

Each institution Is expected to have procedures for selecting inmates on a random basis for
body eontents searches which minimize the potential for harassing or intimidating inmates.
The divisien is expected to have procedures which ensure that the test results are reliable, the
test operators are properly trained, the chain of enstody is preserved, and inmates are treated
in the least degrading manner possible. These procedures are available on request from the
Bureau of Adult Institutions, Diviston of Corrections, P.O. Box 7925, Madison, W1 653707,

HSS 305.17. HSS 306,17 regillatm the search of visitors. Other rules relating to visits are
found under ch. HSS 309. .

1t is the firm policy of the division of corrections to encourage visits to inmates, Visits are
important to the morale of inmates, Contacts with family members, friends, and other mem-
bers of the community can be very helpful in motivating inmates and in assisting their reas-
_similation into the community. Family ties, which are greatly strengthened by personal con-
tact, are essential to suceessful reintegration,

Unfortunately, some visitors knowingly carry contraband info correctional institutions.
More frequently, visitors unwittingly bring objects which are harmless if used as intended,
but which can be fashioned into deadly weapons in institutions,

There have been cases in the past in which visitors have been told that their loved ones will
be harmed by inmates unless they bring contraband into an institution. It is important to the
safety of the visitor, the staff, and inmates that contraband or unauthorized objects not be
brought into institutions, It is essential that this be done in a way that does not discourage
visits or communicate to visitors that they are unwelcome, The dilemma is in treating visitors
in a way that makes them feel welcome while insuring that contraband is not being brought
into the institution, HSS 306.17 in conjunction with the other rules regarding visiting, is in-
tended to achieve these goals. Krantz, one of the few commentators who has addressed the
issue, recommends that visitors be searched. Kranle, ef of, at 57. A “visitor” is anyone not
employed by the division of corrections,

Sub. (1) states the principle that correctional staff must be satisfied that visitors are not
carrying unauthorized objects into the institution. Because such objects may be things which
people normally carry with them and which visitors might assume are anthorized, it is impor-
tant to inform visitors of what they may or may not carry. Visitors are provided with a place
to store their belongings during the visit, Sub, {2). .

If a visitor does not wish to submit to an tnspection or search, the visitor need not do so.
This will result in the visitor not being permitted to enter the institution on this occasion, No
authorily exists independently to require visitors to submit to inspections or searches. How-
ever, the responsibility for the safety of the institution does permit visitors to be excluded if
they refuse to submit o inspections and, in the rare cases when they are conducted, personal
searches. Sub. (), : .

The large majority of visitors are asked to empty pockets, permit the inspection of contain-
ers and submit to a metal detector screening similar to those used in airports. Sub, (3). This
typleally satisfies staff that contraband is not concealed. Oceasionally, correctional staff have
received information that a visitor is earrying contraband and that the inspection called for in
sub. (3) will not detect it. If there are reasonable grounds to believe a visitor is carrying con-
traband, the superintendent, the security director, or the highest ranking member of the se-
curity staff and the bureau director inay require the visitor to submit to a personal search or
strip search as defined in H8S 306,16 (1} () and (b) or be excluded from the institution, This
autherity is given only to high level supervisory people to insure that it is not abused.

Sub. (6) states the rule that visitors shall be excluded from theinstitution if they attempt to
bring contraband into the institution. The visiting privilege itsolf may be suspended, as pro-
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vided in ch, HSS 309. It is not the infention of the rule to exclude people who unwittingly
gali)ry(\él;authorized objects, It is essential that the notice of what isunauthorized be adequate.
ub, {(2).

Sub. (7} requires a written report if a visitor is excluded or if a search is even conducted.
This is to insure that adequate records are kept that permit review of the decisions. Thisisa
protection for the visitor and the correctional stafi, -

A dilemma is created when unauthorized objects are found. Sub, (8) resolves it by requiring
correctional staff to turn over objects which it is illegal to possess or conceal to the sheriff, It
would be neither wise nor safe, for example, to give a pisto! to a visitor in the walting room of
an institution. On the other hand, it would not be proper to confiscate persenal ohjects which
visitors are not permitted to bring into institutions, )

Sub. (9) states the principle alluded to above that stafl should {ry to make visitors fee] wel-
coxlne, and conduct searches and inspections in a way that preserves the dignity of the individ-
uai, . : .

HSS 306.18, Searches of staff members are sometimes necessary, This is so for three reasons.
First, staff members may inadvertently bring unauthorized objects into institutions, For
example, an employe taking medication may bring in more than he or she needs for an 8-
hour pertod. Second, inmates may threaten staff or their families and thereby attempt to
force the staff member to bring contraband into an institution, Third, a staff member may
deliberately bring an unauthorized object Into an institution.

For these reasons, and because of the danger created thereby, the authority must exist to
search staff, Subs, (2) and (3) are substantially the same as the relevant sections found in the
section on search of visitors, See the notes to HSS 306.13-306.17.

1t is, of course, important to inform staff of the objects they are not permitted to carry into
the institution, Sub. (4) provides that they be informed in writing.

HSS 306.19. This section is intended to guide staff who must decide whether there is sufficient
reliable information to justify searching another staff member, an inmate, or a visitor,

Errors and abuse of search authority may be due to inadvertence and poor judgment, This
section seeks to avoid abuses and errors.

Often, very general information is not reliable because its lack of detail suggests it is hypo-
thetical or incomplete, Specificity on the other hand, usually suggests a more reliable grasp of
the relevant facts, Consistercy of information is also important. If a report is internally in-
congistent, this makes it less reliable. Sub. (1) requires attention to the specificity and consis-
tency of information. Of courss, specificlty or the lack of it is helpful in evaluating informa-
tion.

Buky, 152} requires attention te the reliability of the informant, if one exists, Has the person
supplied accurate information in the past? Does he or she have a reazon fo mislead? These are
helpful questions to ask in evaluating an informant’s reliability,

Sub. (3) suggests that attention must be paid to the activity of any inmate who may be
involved with the subject of the search. If the inmate acts in a way that is consistent with the
bringing of contraband by another into the institution, this bears on the decision whether to
search the person suspected of doing s0,

Sub. {4) indicates that before the search, the subject shounld be talked with, Semetimes, this
will elicit information helpful in determining whether a search should be made,

HSS 306.20. HSS 306,20 provides for a report to the director of the bureau of institutions, of
all contraband seized. This confoerms to the present practice of the division of corrections.
Such information Is useful because it reveals patterns of time and place as they relate to the
discovery of contraband, This is helpful in guiding staff in searehing for it. Fhe identity of
pecple who possess or conceal it is also useful in monitoring correctional institutions,

HSS 306.21. HSS 506.21 provides that contraband seized pursuant to a search which violates
tt_hesci1 rules may be used as evidence in a disciplinary proceeding, There are several reasons
or this,

First, the rule encourages the making of adequate administrative rules. If such evidence
could not be used, it is likely that there would be a change in the substance of the rules, Fhis is
?_o because the rules relating to searches are more strict than the requirements of the Constitu-

jom.
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Second, the rule reflects the view that an exelusionary ruleis not an effective way of encour-
aging compliance with the rules, Rather, enforcing the rules should be left to the administra-
tive ageney. This is a more desirable and effective way of enforcing compliance.

Third, to exclude the evidence is to misplace emphasis. The enly justification for excluding
it is to exact compliance, How the evidence was found does not bear on the issue of the guilt or
innocence of the possessor of it. In a prison setting, it would be anomalous to not use evidence
in a diseiplinary hearing that is relevant, to enferce compliance with the rules,

1f the issue of admissibility were permitted to be litigated, it would likely delay administra-
tive action against the stafi member who violated the rule, This is the experience in the police
field, where recommendations similar to the ones in these rules were made. American Bar As-
sociation Project on Standards For Criminal Justice, Standards Relaling fo the Urban Pelice
Function, (1973) s. 4.4, There is great value in proceeding promptly against such staff mem-
bers, 'This is the most effective deterrent to vielation of the rules, -

For recommendations to exclude evidence from disciplinary hearings because it was ob-
tained in violation of these rules, see Krantz, et al., at 67; ABA, standard 6.6 (g).

HSS 306.22, HSS 306,22 defines a disturbance, requires that each institution have a plan in the
event of a disturbanee, identifies the elements of the plan and its purposes, provides for the
suspenston of these rules, explains the effect on an individual’s authority if the person is
taken hostage, and provides for the investigation of the incident. :

Disturbances threaten every inmate and staff member in a correctional institution and the
general public, Some prison disturbances have had tragic consequences, See The Official Re-
port of the New York Stale Special Commission on Attica {1972); R. Oswald, Atfica—My Story
(1978); T. Wicker, A Tima to Die (1973),

Ideally, prison disturbances will be prevented by firm, fair, sensitive correctional adminis-
tration and the availability of adequate resources to permit inmates to be involved in pur-
poseful, constructive programs, These qualities and the willingness to listen and respond posi-
tively to legitimale grievances will do much to prevent disturbances.

Of course, disturbances may occur in the best of institutions:

1t is recognized that the nature of incarceration itself and the conditions under which prison
sentences are served offer potential for disorder and are particularly conducive to the ocea-
sional eruption of incidents of extraordinary violence,

Correctional authorities should address themselves to a systematic review of institutional
conditions and facters conducive to unrest and disorder, with a view to producing viable,
concrete solutiens for preventing and controlling these problems, '

National Advisory Committee and Criminal Justice Standards and Goals, Report of the
Task Force on Disorders ond Terrorism, (1976) Goal 8.1.

Prevention, then, is the best way to deal with possible prison disturbances.

. If disturbances do oceur, staff must be prepared to deal with them in a way that insures,
insofar as possible, the safety of people, the protection of property, the restoration and main-
tenance of order and diseiplinary action against those responsible for the disturbance. While
these are all important values, the protection of people is foremost. Sub. (2).

Sub. (1) defines a disturbance, The definition is deliberately broad because of the impor-
tance of identifying possibly velatile situations and taking decisive action to control them.
The definition is modeled after that used in American Correctional Association, Riofs and Dis-
turbances in Correclional Fastitutions {1973). Small incidents can turn into serious distur-
bances and the definition reflects the view that even slight incidents should be regarded with
concern. These rules may not be suspended for any disturbance, but only for ones that seri-
ously disrupt institutional routine.

Sub. (3} identifies the elements of the required plan. Given the differences among institu-
tions and the need to limit access to disturbance plans, the subsection simply identikes the
elements of the plan, These elements were identified based on prior experience with distur-
bances in Wisconsin, the study of the growing literature on prison disturbances, and in consul-
tation with the division of emergency government, Much of this literature is the result of the
tragedy of Attica in 1971, See, e.g. Oswald, supra; Wicker, stipra; Official Reporl, supra; ACA
supra; Task Force Report, supra; and N.Y, Department of Law, Finagl Report of the Specia
Altica Intestigation (1975),

Bub, (4) addresses the situation in which a person in authority is taken hostage. Tt provides
for the temporary suspension of that person’s authority, because it is not proper to follow or-
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ders given by a person under duress, The subsection also forbids correctional stalf from per-
ruitting an inmate to escape from an institution through threats to a hostage.

Sub. (5) permits the suspension of the rules of the division. It is not intended that this rule
be relied on frequently, but only in situations where the usual functioning of the institution
becomes impossible, For example, programs and visits are impossible if a portion of an institu-
tion is taken over by inmates, Some rules, like those relating to the use of force, may never be
suspended, This is provided for in the rule.

One lesson of the Aitica disturbance is that there must be a careful investigation after a
disturbance, The disturbance plan must provide for such an internal investigation. Sub. (3)
(i}. It is also important that people from cutside the division be involved in an investigation
and that it be adequately staffed. This is provided for in sub. (6). See N.Y. Dept. of Law,
Final Report of the Speciel Attica Insestigation, (1975) Findings 3 and 4.

HSS 306.23. Emergencies of the kind defined in sub. (1) present a serious threa to the welfare
of the public, inmates, and staff, It is essential that there be adequate planning in the event
of such emergencies and prevention to avoid them altogether.

Like disturbances, prevention is the best way to deal with emergencies, Sub. (3} (j) requires
yearly review of possible hazardous situations and sub, (3) generally addresses the issue by
requiring plans in the event of emergencies. The requirements of the plan were developed in
consultation with the division of emergency government, As in disturbance plans, thereis a
need to individualize plans according to the particular characleristies of institutions and to
limit access to the information.

The purposes of the plan are stated in sub. (2). See the note to H38 306,22 (2), Subs, (4) and
(b) are identical to HSS 806.22 (5) and (6). the relevant notes, :
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