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Chapter ILHR 105

RELATIONSHIP OF CARRIERS AND CONTRACT
OPERATORS

ILHR 105.001 Definitions	 ILHR 105.04 Contract operators;
ILHR 105.01 Purpose	 independently established
ILHR 105.02 Requirements of shipper or 	 business: customarily

law; department policy	 engaged
ILHR 105.03 Contract operators;

direction and control

ILHR 105.001 Definitions. In this chapter:

(1) "Carrier" means a person engaged in the hauling of passengers or
freight by motor vehicle and includes a person engaged as a "common
motor carrier", under s. 194.01 (1), Stats., as a "contract motor carrier",
under s. 194.01 (2), Stats., or as a private motor carrier", under
s. 194.01 (11), Stats.

(2) "Contract operator" means an individual who contracts to lease a
motor vehicle to a carrier for use in the carrier's business.

(3) "Department" means the department of industry, labor and
human relations.

4) ":Motor vehicle" has the meaning designated in s. 194.01 (7), Stats.

(5:i "Shipper" means a customer of the carrier who arranges or con-
tracts for the transportation of goods.

History: Cr. Register, June, 1985, No. 354, eff. 7-1-85.

ILHR 105.01 Purpose. The purpose of this chapter into establish stan-
dards for determining whether a contract operator performs services in
an -dependently established business free from the carrier's direction or
control so as not to be deemed an "employe" of a carrier under s. 108.02
(12), Stats.

History: Cr. Rcgiste•r, June, 1985, No. 354; eff. 7-1-85.

ILHR 105.02 Requirements of shipper or law; department policy. In de-
termining whether the carrier exercises direction or control and whether
the contract operator is engaged in an independently established busi-
ness, the department may not use as evidence any factor to the extent
that it is specified by the shipper or required by state or federal laws or
regulations. The department believes it is unreasonable to consider man-
dates of law or specifications of shippers as evidence because they have
not been imposed on the relationship between the contract operator and
the carrier by those parties of their own volition.

History: Cr. Register, June, 1985, No. 354, eff. 7-1-85.

ILHR 105.03 Contract operators; direction and conirol. t I : The depart-
ment shall examine the factors enumerated in this sect inn; to det ermine,
both under contract and in fact, whether the contract, o1wrator is free
from a carrier's direction or control. whilr ;iir con i, ;wl operator per-
forms services for the carrier. The depart rrw n' :< ::j li J %,	 whether:
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(a) The contract operator owns the motor vehicle or holds the vehicle
under a bona fide lease arrangement with any person other than the car-
rier;

(b) The contract operator is responsiblefor the maintenance of the
motor vehicle;

(c) The contract operator bears the principal burden of the motor ve-
hicle operating costs including such items as fuel, repairs, supplies, insur-
ance and personal expenses while on the road

(d) The contract operator supplies, or is responsible for supplying, the
necessary personal services to operate the motor vehicle;

(e) The contract operator determines the details and means of per-
formance, namely, the type of equipme I.t, assignn:ent of driver, loading,
routes and number of stops to be made during the haul, as well as start-
ing, completio? and elapsed : rnes;

The co: tact apcvr__to.	 refuse to make a..% ,,, 1  wine,.

by the carrier;

(g The contract operator may terminate Lhe'..awe a`. an,y tine afle;°
reasonable notice; and

(h? The cont.rac.r.:, ,erator is compensated on division of the gro s
revenue or by a Iee. eased upon the d i StU iwo of Ole haul, the weight of the

goc,,ds, the nu.n.uer of de'InTrivs, or any :_ombinat:on o' th _se factors.

i2, it the department  determines that all of the factors under sub. 1)
a; to , h; are present in the rciatic r>a between the contras` operator

and the carrier, the contract operator 
l.ip
shali be deemed to be free fronn the

carrier's cl reetion and control in the performance of services under
s. 108.02 f 12) b) 1, Stats. if one or more of the factors under sub. (1) (a)
to :h; are not present in the relationship between the contract: operator
and the carrier, the department shall consider additional factors of the
relationship, both under contract and in fact, including whether:

a) The contract operator may negotiate with the carrier to determine
the method, frequency and regularity of payments made to the contract
operator;

(b) The contract operator has the authority to discharge any driver
whom he or she employs;

(c) The carrier requires decals, lettering, signs, emblems or other
markings on the contract operator's motor vehicle for the purpose of ad-
vertising the carrier's name or business;

(d) The carrier requires the contract operator to submit reports;

(e) The carrier requires the contract operator to obey any work rules or
policies; and

(f) The carrier requires any deductions from payments owing to the
contract operator for federal or state income taxes or taxes under the
federal insurance contributions act.
Register, June, 1985, No. 354
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(3) If the contract operator is found to be under the carrier's direction
or control under subs. (1) and (2), the contract operator shall be deemed
to be an employe of the carrier under s. 108.02 (12) (b) 1, Stats.

History: Cr. Register, June, 1985, No. 354, eff. 7-1-85.

ILHR 105.04 Contract operators; independently established business;
customarily engaged. (1) If the department determines that a contract
operator is free from a carrier's direction or control in the performance of
services under s. ILHR 105.03, the department shall examine the follow-
ing factors to determine whether a contract operator who performs ser-
vices for a carrier is performing these services in an indc-pendently estab-
lished business in which the contract operator is customarily engaged.
The department shall de-l' er-) 	 vvhether:

" -1	 the vehiclehe,^-ontr. et operator owns the motor vehicle or holds ILhe
U 6or a hon.. Fide leaso_arranq ement with any person other than the car-
ne-.;

(b) cc, 70,;-act operator is free to hire another person as a driver in
the perforn,ari _;e of services for the carrier; and

(c) The contract operator is free to reject hauling a load o ffered by the
carrier.

(2)If the department determines that all of the factors under sub. (1)
(a) to (c) are present in the relationship between the contract operator
a,	 `nd he carrier, the contras operator shall be deemed to be performing

c e s	 an i ridd e pe- - III h thoc;jli^ -tabl i shed business	 r-^,v l ic
d under s. 108.02 (12) (b) 2, Stats. If orx

c' 	 factors undue sub. k1) (a) t o (c) are not present in the
;he conLrau l operator and the carrier, the depart-

_ n"  C07.1 : - I dcr atil d—Ionall "acton. inclug whether:

a 	 pi1"rt ontnict operate- 7s business in	 provide a means of liveli-.	 es	 ay
hr, n  HI -a" i sopl.r7ito and apart f- nn the live' Jhood gained from services

for a ; rucular carrier;

(b A- 
'
. e bus ?rie would continue if the relationship with the carrier

were terminated; and

(c) The contract operator has an ownership interest in a business that
the contract operator alone may sell or give away without restriction
from the carrier.

(3)If the contract operator is found to be free from the carrier's direc-
tion or control but not engaged in an independently established business
under subs. (1) and (2), the contract operator shall be deemed to be an
employe of the carrier under s. 108.02 (12) (b) 1 and 2, Stats. If the con-
tract operator is found to be free from the carrier's direction or control
and engaged in an independently established business, the contract oper-
ator shall be deemed to be an independent contractor and not an employe
of the carrier under s. 108.02 (12) (b) 1 and 2, Stats.

History: Cr. Register, June, 1985, No. 354, eff. 7-1-85.
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