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Chapter SPD 3

INDIGENCY CRITERIA

SPD 3.01 General rule

SPD 3.02 Cost of retained counsel

SPD 803 Computation of available assets

SPD 3.035 Consideration of need for expert
services

SPD 3.038 Calculation of indigency

SPD 3404 Partlal indigency

SPD 3.05 Swern statement

SPD 3.08 Access to statements of assets,
Habilities and expenses

SPD 3.01 General rule. A person shall be eligible for the assignment of
publicly compensated counsel if the anticipated cost of retaining counsel
exceeds the person’s available assets.

History: Cr. Register, August, 1978, No. 272, eff, 9-1-78.

SPD 3.02 Cost of retained counsel. {1) The “anticipated cost of retain-
ing counsel,” shali be determined by this schedule, except as provided by

sub. (2):

Milwaukee Other
County Counties
1st or 2nd degree murder $3500 $3000
Other armed felony 2200 1800 -
Drug related felony 1600 1200
Other felony 1600 1200
Traffic misdemeanor 400 300
Other misdemeanor 500 - 400
Juvenile 500 400
Civil commitment 565 450
Paternity 800 700
Appeals 2000 1500

(2) The cost of retaining counsel for any proceeding not covered by the
schedule in sub. (1) shall be established by the state public defender,

(3) The state public defender shall periodically review the actual cost
of retaining private counsel and report these findings to the state public
defender board. The state public defender board may revise the schedule
of the “anticipated cost of retaining counsel,”

. History: Cr, Register, August, 1978, No, 272, off, 9- 1-‘2‘8 am. (1) renumn. {2) to be (3) and
am., tr. (2), Register, November, 1984 No. 347 off, 12-1-84,

SPD 3.03 Compuiation of available assets. (1) A person’s “‘available as-
sets™ shall be determined by adding together:

(a) The person’s liquid assets as defined in s, 977.07 (2), Sfats.;

(b} Any money belonging to the person and expended to post bond to
obtain release regarding the current alleged offense;

(¢) The amount which could be raised by a loan on the person’s non-
liquid assets as provided in s, 977.07 {2), Stats., which, unless ctherwise
apparent, shall be computed as one-fourth the person’s equity in that
property; and

(d)} The amount of income or other money the person anticipates re-
ceiving during the pendency of the case, and subtracting from that sum
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the amount required to provide the necessities of life for that person and
those dependent on that person, during the pendency of the case,

(2) The “amount required to provide the necessities of life,” means the
payment amount specified in s. 49.19 (11) (a) 1, Stats., plus other speci-
fied, emergency, or essential costs. Among other costs, the amount paid
to a person under a state and federal grant of supplemental security in-

come for the aged, blind, and disabled program pursuant to 42 USC 1381

to 1383c is considered an essential cost.

(8) The state pubhc defender shall annually review the mdlgency stan-
dards speclﬁed herem and revise those standards as required,

(4) I‘or the purposes of determmmg a person’s eligibility for the assig-
ment of publicly compensated counsel,. felony and appellate cases are
pending for 8 months, cases under ckh. 51 Stats for 2 months, and a]l
other cases for4. months : :

}Ilslory ‘Cr. Register, Augus t 19’?3 No. 272 eff 9- 1 78 am. (2), Reglster, August 1981
No. 308, eff, 9-1-81; am. (1) (b), (2)ancl (4), Re%lster. Novemher 1984, No, 347, eff. 12—1-84‘
renum, (1) (b} and (c) tobe (1) (e} and (d), er. {1) (b}, am. (2),Reglster.Apr1!, 1990, No.412,
eff. 6- 1-90 am, (2) and (4), Register, August 1980, No. 418, eff. 9-1-90,

SPD 3. {)35 Consideration of necd for experl services. If it appears proba-
ble at the time the indigency determination is made that it will be neces-
sary to retain expert assistance ina case, the anticipated cost of retaining
that assistance shall be added to the “anticipated cost of retammg coun-
sel” under SPD 3.02. ; : C

History: Cr Register, August 1978 No 212, eﬁ 9-1-78; am. (1), r. (2), Register, Noven\-
ber,1984N0347eﬁ’i 1-84, i

SPD 3_,038 Calculation of inleency A person’s available assets as deter-
mined under s. SPD 3.08 shall be’ compared to the anticipated cost .of
retammg counsel as Spemﬁed under 8. SPD 3.02 as follows

(1) it the avallable assets are less than or equa! to $10l} the person is
indigent.

t

(2) If the avallable assets are greater than $1(]0 but less than or equa]‘

to the anticipated cost of retaing counsel the person is partlally mdlgent

(8) If the available assets are greater than the antlclpated cost of Ie-
taining cotinsel, the person is not indigent. .

. History: Cr. Register, April, 1990, Ne. 412 efE 5-1-90.

SPI} 3.04 Pariial mdigeney (1) If the person has insuffiéient assets to
retain counsel, the state public defender shall provide counsel under s.
977.08, Stats., and the court or the state public defender may require the
person fo make payments to the state in partial payment of legal fees, at
the prevailing state public defender hourly rate, The payments shall be
equivalent to the full amount of available assets, except payments may
goﬂtzex{:)eed the actual value of the legal services as determined in s. SPD

(

(2) The state public defender may reduce the payments for legal fees
under this section if it appears, by sworn statement of the person, that
the person’s financial status has sufficiently changed to warrant reduc-
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tion in the payments or that the interests of justice require. such
reduction. :

" Hislory: Cr. Register, August, 1978, No. 272, eff. 3-1-78; am, (1) and r. (2), Register, No-
vember, 1984, No. 347, eff, 12-1-84; am. (1), Register, April, 1990, No. 412, eff. 5-1-9D.

SPD 3.05 Sworn staiement. All persons provided with publicly compen-
sated counsel shall be required to give a sworn statement of their assets,
liabilities, and expenses.

(2) The state public defender and county designee shali retain for 5
years all indigency evaluations whether or not a person was determined
{o be indigent and the county designee shall forward to the state public
defender on a monthly basis copies of all indigency evaluations.

History: Cr. Register, August, 1978, No. 272, eff. 9-1-78; cr. (2}, Register, August, 1981,
Ilwlztzliigf, off, 9-1-81; emerg. am. (1} eff. 5-23-84; am. Register, November, 1984, No. 347, eff,

SPD 3.06 Access to statements of assets, liabililies, and expenses. (1)
Access to statements of assets, liabilities, and expenses of persons pro-
vided with publicly compensated consel may not be granted to any per-
son during the pendency of the action for which they are prepared, At the
conclusion of the action, the statement of assets, liabilities, and expenses
shall be placed in the court file upon the request of anyone, unless release
is prohibited by court order under sub. (4) (b).

(2) Each prospective client shall be given the following information at
the commencement of the eligibility interview:

{a) The financial information provided during the interview will be
recorded in the statement of assets, liabilities, and expenses and shall be
as complete and accurate as possible, since the prospective client will be
required to swear o the accuracy of the statement at the conclusion of
the interview; and

(b) A material misrepresentation about the prospective client’s finan-
cial eondition that is incorporated into the statement and sworn to by
the prospective client may be the basis for prosecution for the felony
crime of false swearing. .

(3) During the pendency of the action, when a prospective client has
been found eligible for representation, questions of eligibility shall be re-
solved pursuant to s, 977.07 (3), Stats,

{4) Upon the conelusion of the action, a written request for release of
the statement of assets, liabilities, and expenses may be made to the local
representative of the state public defender for the county in which the
action took place. The client’s attorney and the state public defender
regional supervisor for the county in which the action took place shall
review and respond to each request within 10 business days in the follow-
ing manner:

{a) Unless they believe that the release of the statement will violate
the legal rights of the client or the ethical obligations of counsel, the
statement shall be filed with the clerk of courts.

{h) If they believe that the release of the statement will violate the
legal rights of the client or the ethical obligations of counsel, they shall
file a motion in the court in which the action was heard for an order
prohibiting the release of the statement. If the motion is granted, a
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sealed copy of the statement shall be filed with the clerk of courts. If the
motion is denied, the statement shall be filed with the clerk of courts. The
statement shall remain sealed during the course of any appeal on the
motion,

(¢) The local representative shall promptly notify the party requesting
release of the statement of the action taken.

History: Emerg. cr, eff. 5-23-84; cr. Register, November, 1984, No. 347, eff, 12-1-84.
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