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Ins 8.01 Receipt of payments from funds by parties-in-inferesi. (1) Sec-
tion 641.19 (2), Stats., prohibits certain persons who are or may be in a
position to influence the operations of an employe welfare fund from en-
gaging in certain transactions with such fund or which affect such fund
directly or indirectly. The parties to whom the prohibition is directed are
the trustees of the fund, the participating employers, the labor organiza-
tions representing any employes covered by the fund, and the officers,
agents and employes of such trustees, employers and labor organiza-
tions, One of the pl‘Ohlblthl‘lS placed upon such parties is the receipt of
any payment, commission, loan, service or any other thing of value from
the fund or which is charged against the fund or would otherwise be pay-
able to the fund, either ditectly or indirectly, This prohibition dees not
extend to the receipt of benefits from the fund by any such party who is
entitled thereto under the plan nor does the statute prohibit a trustee or
officer, agent or employe from receiving from the fund reasonable com-
pensation for necessary services and expenses rendered or incurred in
connection with official duties in respect to the fund.

(2) The prohibition applied to receipts by the specified parties from the
fund, The penalties for engaging in a transaction prohibited by s, 641.19
(2), Stats., would be enforceable against the persons named therein
rather than against the fund. Accordingly it may be said that s. 641,19
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(2), Stats., does not govern investments by a fund but rather governs the
specified parties in their dealings with a fund.

{8) The law does not prohibit the trustees of a fund from investing
fund monies in any certain way but it does prohibit trustees and other
specified persons who may be in a position to influence the transactions of
a fund from using their positions to enrich themselves at the expense of a
fund either directly or indirectly, At the same time, the law does not alter
the duty of trustees clearly established in other laws, both statutory and
common, to manage funds exclusively for the purpose of providing the
employe benefit promised. - '

(4) At the time of the enactment of this law, transactions between
funds and participating employers, employes and labor organizations
were an established practice. The internal revenue code of the United
States recognizes that many such transactions may be entered into with-
out impairing the tax status of such funds. Many of the trust agreements
under which such funds are established and maintained specifically au-
thorize the trustees to engage in such transactions on behalf of the funds.
We do not interpret the law to prohibit all such transactions. What is
prohibited is the receipt by any specified party of a payment, commis-
sion, loan, service or any other thing of value from a fund under such
circumstances that at least an equivalent value in money’s worth is not
received by the fund from such person as a part of such transaction.

Note: In the following examples the receipt of a valuable consideration by the party as
specified would not appear to be prohibited in the stated circumstances. These examples are
not intended to be all-inclusive.

1. Receipt, from a fund by a participating employer or labor organization of reasonable
compensation for the fair value of necessary services rendered to the fund or for the actual
cost of necessary expenses incurred for or on behalf of the fund, : o

2. Receipt from a fund by a participating employer or labor crganization of payment for
necessary real property or equipment sold or leased to the fund for use in the operations of the
fund in an amount not in excess of the fair market value of such property or equipment at the
date of sale or the fair rental value at the date of lease, Any facts known to such an employer
or laber organization which would influence such market or rental value must necessarily be
considered in determining the fair value at such date. . c

.- 3. Purchase or lease of real estate or equipment from a fund by a participating employer or
labor organization if such purchase or lease is made at arms-length on such terms and condi-
tions as would be required at such time by an independent financlal institution or other busi-
ness organization engaged in such transactions which has knowledge of all facts pertinent
thereto which are known by such employer or labor organization. If the terms and eonditions
required by such organizations cannot be established, the terms and conditions should be
equivalent to' those which would be granted by any independent vendor or lessor having
knowledge of all pertinent facts known to such employer or labor organization and constder-
ing both the probable income and probable safety of his or her capital. :

4. Receipt by a participating employer or Iabor organization of a loan from a fund if such
loan is made at arms-length according to such terms and conditions, including the rate of
interest and duration of the loan and the nature and amount of security pledged therefor, as
would be required at such time by an independent financial institution or other business or-
ganization engaged in making such loans which has knowledge of all facts pertinent thereto
which are known by sich employer or labor organization. .

* 5, Receipt by a participating employe of a loan from 2 fund if such loan woutd meet the
r?qiuelglents of a loan to a participating employer or labor organization as specified in exam-
ple 4. above,

6. Purchase of securities or other investments from a fund by a participating employer or
fabor organization if made for not less than an adequate consideration to the fund, An “ade-
quate consideration” means the price which would be paid at such time by an independent
buyer having knowledge of all facts pertinent thereto which are known to such employer or
labor organization. Such value may be established by an impartial appraisal of the invest-
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ment if such value cannot be established by reference to bid and asked prices or by reference
to sales prices,

7. Sale of securities or other investments to a fund by a participating employer or labor
oi’ganization if made for not more than an adequate consideration as defined by example 6.
above.

8. Purchase from or sale fo a fund by a participating employer of its capital stock if in
accord with conditions described in examples 6. and 7. above.

History: Cr. Register, August, 1960, No. 56, eff. 9-1-60; am. (1) and (2), Register, Novem-
ber, 1978, No, 275, eff. 12-1-78; corrections made under s. 13,93 (2m) (b} 5., Stats., Register,
April, 1992, No. 436,

Ins 8.02 “Trust fund or other fund”, definition. (1) A “trust fund or
other fund’ constituting an employe welfare fund subjeet to ch. 641,

Next page is numbered 449
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administered by the administrator and to any such employe benefit plan
on behalf of the residents of this state who are its beneficiaries in the
event of injury caused by a failure of the administrator to fulfill its re-
sponmb:htles as ‘an adm:mstrator

{2) If the admmlstrator collects premlums or employe contributions
on behalf of any principal, or commingles funds belonging to more than
one principal, the performance bond shall be in the greater of the follow-
ing amounts;

(a) $25,000.

(b) Ten percent of the total amount of projected premiums, charges
and claim funds the administrator expects to handle on behalf of res-
idents of this state during the fiscal year following the year for which a
financial statement is submitted under s. Ins 8.26 (1) (e). A bond under
this paragraph need not exceed $500,000.

(8) If the administrator does not eollect premiums or employe eontri-
butions on behalf of any prineipal, and maintains a separate fiduciary
account for each principal, the performance bond shall be in the greater
of the following amounts: , :

(a) $15,000.

(b} Five percent of the total amount of projected ¢laim funds the ad-
ministrator expects to handle on behalf of residents of this state during
the fiscal year following the year for which a financial statement is sub-
mitted under s. Ins 8.26 (1) (e). A bond under this paragraph need not
exceed $250,000.

(4) An administrator may exclude from the calculations required
under sub. (2} (b) gr (3) (b) all amounts handled as administrator for any
of the following:

(a) Self-insured, partially insured or divided insurance worker's com-
pensation plans subject to 5. Ind 80.60 or 80.61.

(b) Warranty plans subject to ch. Ins 15.-

Note: Notwithstanding s. Ins 8. 98, as created by an emergency rule efiective October 1,
1991, a bond meeting the requirements of s. Ins 8,28, effective May 1, 1992, shall satisfy the
bond requirements for an admmuatrator requu'ed to submit an 1mt|al license application
before May 1, 1992,

History: Cr. Register, April, 1992 Nao. 436, eff. 5-1-92

Ins 8.30 Notification to office. An administrator shall notify the office in

writing of any of the foliowmg wtthm 30 days after the date of the
occurrence:

(1) The cessation of business activities asan administrator. A notifica-
tion under this subsection shall include the name and address of the cus-
todian of the administrator's business records and the location of those
records.

(2) Any change in the administrator’'s busmess mailing address or the
location of its business records. -

{3) Formal administrative action in this state or another state by an
agency that regulates the business of administrators, insurance, real es-
tate, securities or financial institutions against the administrator or any
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officer, director, partner or other individual having comparable responsi-
bilities in the corporation or partnership.

(4) The conviction in this state or another state of a felony or misde-
meanor, other than a misdemeanor related to the use of a motor vehicle
or the violation of a fish and game regulation, of the administrator or any
of the officers, directors, partners or other persons having comparable
responsibilities in the corporation or partnership.

Hisiory: Cr. Register, April, 1992, No. 436, eff. 5-1-92,

Ins 8.32 Audit. In order to determine whether the financial resources of
an administrator are adequate to safeguard the interests of the public
and persons covered by a plan, or to determine the appropriate bond
amount under s. Ins 8.28, the office may order the administrator to sub-
mit financial statements that have been audited by a certified public
accountant,

. History: Cr. Register, April, 1992, No. 436, eff, 5-1-92.

Subthapter Il — Small Employer Health Insurance

Ins 8.40 Purpose. This subchapter interprets and implements subeh, I
of ch. 635, Stats.

History: Cr. Register, October, 1992, No. 442, eff. 11.1.92,

* Ins 8.42 Definitions, In addition to the definitions in s. 635.02, Stats.,
which apply to this subchapter, in this subchapter:

('1) “Commissioner” means the commissioner of insurance,
(2) “Office”means the office of the commissioner.

'(3) “*Policy’” means any of the following:

{a) A group health benefit plan issued to a small employer.

(b} An individual health benefit plan issued by a small employer in-
surer to 3 or more employes of the same small employer, where premium
is collected through a direct or indirect arrangement with the small
employer.

(e) In the case of a health benefit plan that provides coverage for more
than one employer through a trust or association, the certificate issued to
an individual small employer. ) '

" History: Cr. Register, October, 1992, No. 442, eff, 11-1-92,

Ins 8.44 Applicability; exclusion, (1) Subchapter I of c¢h, 635, Stats., and
this subchapter apply to a policy issued to a small employer if the
number of eligible employes in this state was not less than 2 nor more
than 25 during at least 50% of the humber of weeks the small employer
was activel%r engaged in the business enterprise during the 12 months
preceding the date of application or the policy renewal date.

(2) In addition to the types of policies excluded under s. 635.02 (3m),
subch. I of ch. 635, Stats., and this subchapter do not apply to policies
providing only specified disease coverage or to hospital indemnity poli-
cies, as defined in s. 632.895 (1) (e), Stats.

History: Cr. Register, October, 1992, No. 442, eff, 11-1-92.
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Ins 8.46 Requ:red pollcy prowsmns Each pohcy shall mclude all of the
following: . )

(1) On the face page or first page, a statement that the policy is guar-
anteed renewable except for the reasons stated in the pohcy, which shall
be consistent with s. 635.07 (1) and (2), Stats,

(2} A statement of the minimum number of eligible employes required
in order to keep the policy in effect, expressed either as an absolute
number or as a percentage of eligible employes or hoth. The method for
determining the minimum number required shall be stated in the policy
or employer agreement. For purposes of this subsection, “eligible em-
ploye" does not include any person who has continued coverage under s,
632,897 (2) {b) 2, Stats., under a small employer’s group policy.

History: Cr. Register, October, 1992, No. 442, eff, 11-1-92.-

Ins 8.48 Solicitation; disclosure requirements. (1) AGENTS, Before com-
pleting an application for & policy, an agent shall provide the small em-
ployer or representative of the small employer or the individual appli-
cant.with a form stating the information required under s. 635,11 (1) to
(4), 8tats. The agent shall sign and date the form certifying that he or she
made the required disclosure and shall cbtain the signature of the small
employer or representative of the small employer or the individual appli-
cant on the form. The agent shall give one copy of the completed form to
the person who signed it. The agenit or small employer insurer shaiE retain
one copy of the completed form.

(2) SMALL EMPLOYER INSURERS. A small employer insurer that does
not use agents to solicit or sell policies shall, with any solicitation mate-
rial, provide the small employer or individual applicant with a form stat-
ing the information required under s. 635,11 (1) to {4), Stats, The small
employer insurer shall secure with or as part of each application a form
signed by the small employer, a representative of the smail employer or
individual applicant stating that he or she has received the information.
The small employer insurer shall provide a copy to the person who stgned
the form no ]ater than the date the policy is issued. )

History: Cr, Register, October, 1992, No. 442, off. 11-1-92,

Ins 8.50 Underwriting restriction. In determining whether to issue or
continue to provide coverage to a small employer, a small employer in-
surer may not consider the oceupation of the employes of the small em-
ployer or the type of business in which the small employer is engaged.

History: Cr. Register, October, 1992, No. 442, eff, 11-1-92,

Ins 8.52 Regulation ‘of rates and rate changes. (1) IDENTIFICATION OF
THE SET OF MIDPOINT RATES. (a) Each small employer insurer shall iden-
tify a set of rates applicable to all combinations of ease characteristics
and benefit design characteristics that serves as the set of midpoint rates
for policies issued to small employers, These rates shall be represented
by any combination of rates and rating factors that satisfy the following:

1. AH differences among rates in the set shall bein accordance with the
insurer's rate manual or rating procedures and shall be based on the actu-
arially determined values of the differences in case characteristics and
benefit design characteristics,
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2. The differences among the rates may not reflect any differences due
to such factors as the claim experience, heaith status and duration of
coverage of an individual policy or a collection of policies grouped ac-
cording to anything other than case characteristics or benefit design.

(b) The set of midpoint rates identified in par. (a) shall apply duringa
specified perio_d_ _which shat]_not be less than one ealendar month.

(2) RATE VARIANGCE RESTRICTION. (a) For a new policy issued on or
after March 15, 1992, the following table lists the maximum percent a
rate may vary from the midpoint rate applicable to policies with the
same case characteristics and benefit design characteristics according to
the effective date of any rate applied to that policy:

MAXIMUM VARIANCE FROM

EFFECTIVE DATE OF RATE MIDPOINT RATE
1, March 15, 1992 - August 14, 1994 o 35%
.2, August 15, 1994 and after - _ 30%

(b) For a policy issued before March 15, 1992, an insurer shall comply.

with the rate variance restriction specified in par, {a) 2 no later than Au-
gust 16,1994, | Au-

-+ (3) PREMIUM RATE CHANGES; DOCUMENTATION AND RESTRICTIONS, (a):

For the purpose of complying with s. 635,02 (2), Stats., and this subsec-
tion, *‘class of business” means a group of policies with the same or simi-
lar benefit design whose rates are based wholly or partly on their aggre-
gate loss experience, i ' ' '

-(b)' Fbr a po'licy renewed o.n'or' after March 15, 1993, an insuref 'shali
maintain sufficient documentation so that each of the following distinet,
components can be identified; -

1. "I"'hé.'percéhtage change in the new business premium rate measured

from the rating period in which the small employer was last rated to the
current rating period or, in the case of a class of business for which the
insurer is not issuing new policies, the corresponding change in the base
premium rate, :

2. 'The percentage change due to adjustments in case characteristics,

determined .in: accordance .with the insurer's rate manual or rating

procedures, ;- ..

3. The percentage change due t6 adjustments in benefit design, deter-

mined in accordance with the insurer’s rate manual or rating procedures.

4, The percentage change due to such rating factors as claim experi-
ence, heg.lth‘_ status and.duration of coverage, determined in accordance
with the insurer’s rate manual or rating procedures,

{c) Each rénewal rate, regardless of whether the rate represents an in-
crease, shall be limited to the previous rate adjusted by the combination
of the 4 components specified in par. (b) with the following restrictions
on the experience component specified in par. (b) 4:

-1. For a policy issued on or after March 15, 1992, the experience com-
ponent shall be limited to 156% per year, adjusted proportionately for
rating periods of less than one year. '

Register, October, 1992, No, 442
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2,-For a policy issued before March 15, 1992, subd. 1 applies, except if
the premium rate exceeds the midpoint rate by more than the percentage
specified in sub. {2} (a) for the applicable period for policies with the
same case characteristics and benefit design characteristics, the experi-
ence component may not exceed 0%.

- (d) Fora rate change due to a change in the small employer s census
made before the end of the policy term, par. (¢) applies, except that:

* 1. The new business rate change component specnﬁed inpar. (b) 1 may
not be applled at that time, : '

2. The expenence component spemﬁed in par. (b) 4 may not exceed
16% per year, ad Justed proporttonateiy to the tlme remaining in the pol-
fey term B

3. The experlence component specified in par, (b) 4, when combmed
with the experience component of the last scheduied rate renewal and
any other subsequent rate changes during the eurrent policy term, shall
not exceed the limit specified i in par, (c}lor2, whlchever applies..

Hlsiory Cr. Register, October, 1992 No 442, eﬁ 11-1-92.

Ins 8, 54 Guaranteed renewablllly cance]latlon and renewal reslrlcuons-
(1) DEFINITION. (a) In this section, “medically underwritten policy”
means a policy that is issued after the small employer i insurer has, for
purposes of risk selection, used information-about the group’s claim ex-
perience or the health history or medical records of one or more persons
eligible for cover age. _ .

“(b) Notwithstanding par. (a), a small emp!oyer insurer may apply
medical underwriting standards to an individual who originally declined
and later applies for coverage under a nonmedically underwritten policy
without convertmg that policy to a medically underwritten policy.

{2) CLASS OF BUSINESS. (a) In this section, each of the fo}lowmg isa
separate class of business, régardless of variations in policy forms, mar-
keting methods or duration of coverage among small employers in the
class of business:

L All small employers with medically underwritten policies.

2. All small employers with policies that are not medically
underwritten. . . .

3. All small employers whose polleles constitute a block of business
assumed by the smatll employer insurer under a specific assumption
treaty with an insurer that i is not an afﬁlaate

(b) No small employer msurer may establlsh a class of busmess other
than one specified in par. (a).

(3) ‘GUARANTEED RENEWABILITY, Execept.as provided in s, 635.07,
Stats., a policyholder has the right to renew a policy on the same terms
subject to the premium rate restrictions specified in s. Ins 8,62 (3). The
subsection does not prehibit a small employer insurer from offering a pol-
icyholder renewal with altered benefit design characteristics if the offer is
available to all policyholders i 1n the same class of business without regard
to claim experience.

Register, October, 1392, No. 442
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(4) TERMINATION, (a) A small employer insurer that intends to termi-
nate a poliey under s, 635.07 (1) (d), Stats., because the number of eligi-
ble employes is less than the number required to keep the policy in force
shall do all of the following:

1. Notify the small employer of its intent to terminate and the reason
for the termination. The notice shall be given at least 20 days before the
termination date.

2, Offer to continue the small employer’s coverage for not less than 60
days after the termination date in order to allow the small employer to
increase the number of eligible employes to the required number.

3. Provide the additional coverage, if the small employer accepts the
offer under subd, 2 before the termination date and pays the premium for
the additional coverage at the rate in effect at the time the additional
coverage is provided.

-{b) A small employer insurer may not terminate a policy under s,
635,87 (1) {d), Stats., if the reason the number of eligible employes is less
than the required number is due to an employe’s sickness or injury, ap-
proved leave of absence or temporary layoff. The small employer insurer
may establish participation requirements and reasonable verification
procedures as part-of the pollcy or employer agreement,

{¢) A small employer insurer may not take into consideration factors
related to an individual small employer's claim experience in deciding
whether to terminate a policy under s. 635.07 (1) {d), Stats,

{d} A small employer insurer that intends to terminate a policy under
5. 636.07 (1) (a) to (e) or {e), Stats., shall comply with the notice require-
ments under s. 631.36 (2) (b) and (¢}, (4), (6) and (7}, Stats.

(5) NONRENEWAL OF CLASS OF BUSINESS. {a) If a small employer in-
surer ceases to renew policies issued to all small employers in the same
class of business under s. 635.07 (2), Stats., the small employer insurer
may not establish any new class of business during the 5- -year period be-
ginning with the Jatest expiration date for policies in effect in the class of
business that is not renewed,. .

(b) At least one year before a small employer insurer ceases to renew
policies under s, 635.07 (2), Stats,, the small employer insurer shall pro-
v1de the office with all of the foIlowmg information:

1, The reason for the decision not to renew.

2. The number of small employers and the total number of eligible em-
ployes affected by the decision not to renew.

3. The number of small employers in other classes of the small em-
ployer insurer’'s business that are not affected by the decision not to
renew.

{c) The commissioner may order an examination under s. 601.43,
Stats., in order to determine the premium rate history and obtain infor-
mation on the profitability of the nonrenewed class of business.

{d) At least one year before a small employer insurer ceases to renew
policies under s. 635.07 (2), Stats., the small employer insurer shall pro-
vide written notice of that intent to all affected small employers and the
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insurance regulatory agency in each stateé in which an affected insured
individual resides. The notice shall include all of the following;

1. The reason for the decision to terminate coverage for the class of
business.

2. The date on which coverage will terminate,

{e) In addition to the requirement under par. {d), the small employer
insurer shall, at least 60 days but not more than 75 days before the date
coverage will terminate, provide each affected small employer with writ-
ten notice, complying with s. 631.36 (6) and (7), Stats., of the intent not
to renew the policy. The notice shall also comply with the notice require-
ments of ss, 632.79 and 632.897, Stats.

{6) CONVERSION OF ASSUMED CLASS OF BUSINESS. A small employer
insurer that assumes a class of business from another smail employer in-
surer shall, by the 2nd renewal date for each policy or one year from the
date of assumption, whichever is later, convert each policy in the as-
sumed class of business to a policy with the same or similar benefit design
characteristics in another class of business specified under sub. (2) (a).

History: Cr, Register, October, 1992, No. 442, eff. 11-1-82,
Ins 8.56 Certification of compliance; additional information required. (1)

The annual certification of compliance required under s. 635.13, Stats.,
shall be submitted in the form preseribed by the office.

{2) In addition to the annual certification required under sub. (1), the
commissioner may require a small employer insurer to furnish additional
information including, but not limited to, the following, using the form
and method of transmittal prescribed by the commissioner:

(a} Rate manuals or exhibits of all rating factors used for each class of
business.

{b) SBample data of small employers including premiums charged and
rating factors applied for case characteristics and benefit design
characteristics, :

{e) An inventory of case characteristics used by the small empioyer
insurer since the last certification date.

{d) An exhibit showing the difference in new business premium rates
between the current certification date and the last certification date,

(e} A description of how midpoint rates are determined.

Note: The form required under sub. (1), OCI 26-051, may be obtained from the Office of
the Commiissioner of Insurance, P, Q. Box 7873, Madison, WI 53707-7873,

History: Cr. Register, October, 1992, No, 442, eff, 11-1-92,
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