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Chapter Ins 8

EMPLOYE WELFARE FUNDS; EMPLOYE BENEFIT PLANS

Subchapter I — Employe Welfare Funds Ins 8.09 Preservation of records (p. 463)

Ins 8.01 Receipt of payments from funds Ins 8.10 Advisory council on employe wel-
by parties-in-interest (p. 447) fare plans (p. 453)

Ins 8.02 “‘Trust fund or other fund”, defi- 1Ins 8.11 County and school district self-
nition (p. 448) insured employe health care ben-

Ins 8.03 “Employe benefits”, definition efits: excess or stop-loss insurance
(p. 450) requirements (p. 464)

Ins 8.04 itseog)istration requirements (p. Subchapter I — Employe Benefit Plan

Ins 8.05 Registration cancellation (p. 451) 'I‘:smigl_léso"al]g:;pose (p. 464)

Ins 8.06 Annual statement and notice of s
o Tt 13 8 DS 0
Wisconsin, when required (p. Ins 8.26 Licensing (p. 465)

451) i
Ins 8.07 ‘‘Persons employed in this state” Ins 8.28 (I;e.ri%rsn)lance bond requirements
(p. 452) Ins 8.30 Notification to office (p. 467)

Ins 8.08 Availability of information to :
fund participants (p. 452) Ins 8.32  Audit (p. 468)

Note: Sections Ins 8.20 to 8.32 were created as emergency rules effective October, 1, 1991.

Ins 8.01 Receipt of payments from funds by parties-in-interest. (1) Sec-
tion 641.19 (2), Stats., prohibits certain persons who are or may be in a
position to influence the operations of an employe welfare fund from en-
gaging in certain transactions with such fund or which affect such fund
directly or indirectly, The parties to whom the prohibition is directed are
the trustees of the fund, the participating employers, the labor organiza-
tions representing any employes covered by the fund, and the officers,
agents and employes of such trustees, employers and labor organiza-
tions. One of the prohibitions placed upon such parties is the receipt of
any payment, commission, loan, service or any other thing of value from
the fund or which is charged against the fund or would otherwise be pay-
able to the fund, either directly or indirectly. This prohibition does not
extend to the receipt of benefits from the fund by any such party who is
entitled thereto under the plan nor does the statute prohibit a trustee or
officer, agent or employe from receiving from the fund reasonable com-
pensation for necessary services and expenses rendered or incurred in
connection with official duties in respect to the fund.

(2) The prohibition applied to receipts by the specified parties from the
fund. The penalties for engaging in a transaction prohibited by s. 641.19
(2), Stats., would be enforceable against the persons named therein
rather than against the fund. Accordingly it may be said that s. 641.19
(2), Stats., does not govern investments by a fund but rather governs the
specified parties in their dealings with a fund.

(3) The law does not prohibit the trustees of a fund from investing
fund monies in any certain way but it does prohibit trustees and other
specified persons who may be in a position to influence the transactions of
a fund from using their positions to enrich themselves at the expense of a
fund either directly or indirectly. At the same time, the law does not alter
the duty of trustees clearly established in other laws, both statutory and
common, to manage funds exclusively for the purpose of providing the
employe benefit promised.
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(4) At the time of the enactment of this law, transactions between
funds and participating employers, employes and labor organizations
were an established practice. The internal revenue code of the United
States recognizes that many such transactions may be entered into with-
out impairing the tax status of such funds. Many of the trust agreements
under which such funds are established and maintained specifically au-
thorize the trustees to engage in such transactions on behalf of the funds.
‘We do not interpret the law to prohibit all such transactions. What is
prohibited is the receipt by any specified party of a payment, commis-
sion, loan, service or any other thing of value from a fund under such
circumstances that at least an equivalent value in money’s worth is not
received by the fund from such person as a part of such transaction.

Note: In the following examples the receipt of a valuable consideration by the party as
specified would not appear to be prohibited in the stated circumstances. These examples are
not intended to be all-inclusive.

1. Receipt from a fund by a participating employer or labor organization of reasonable
compensation for the fair value of necessary services rendered to the fund or for the actual
cost of necessary expenses incurred for or on behalf of the fund.

2. Receipt from a fund by a participating employer or labor organization of payment for
necessary real property or equipment sold or leased to the fund for use in the operations of the
fund in an amount not in excess of the fair market value of such property or equipment at the
date of sale or the fair rental value at the date of lease. Any facts known to such an employer
or labor organization which would influence such market or rental value must necessarily be
considered in determining the fair value at such date.

3. Purchase or lease of real estate or equipment from a fund by a participating employer or
labor organization if such purchase or lease is made at arms-length on such terms and condi-
tions as would be required at such time by an independent financial institution or other busi-
ness organization engaged in such transactions which has knowledge of all {acts pertinent
thereto which are known by such employer or labor organization. If the terms and conditions
required by such organizations cannot be established, the terms and conditions should be
equivalent to those which would be granted by any independent vendor or lessor having
knowledge of all pertinent facts known to such emp]o{er or labor organization and consider-
ing both the probable income and probable safety of his or her capital,

4. Receipt by a participating employer or labor organization of a loan from a fund if such
loan is made at arms-length according to such terms and conditions, including the rate of
interest and duration of the loan and the nature and amount of security pledged therefor, as
would be required at such time by an independent financial institution or other business or-
ganization engaged in making such loans which has knowledge of all facts pertinent thereto
which are known by such employer or labor organization.

5. Receipt by a participating employe of a loan from a fund if such loan would meet the
reiquirerlx;lents of a loan to a participating employer or labor organization as specified in exam-
ple 4. above.

6. Purchase of securities or other investments from a fund by a participating employer or
labor organization if made for not less than an adequate consideration to the fund. An “ade-
quate consideration’' means the price which would be paid at such time by an independent
buyer having knowledge of all facts pertinent thereto which are known to such employer or
labor organization. Such value may be established by an impartial appraisal of the invest-
mentI if such value cannot be established by reference to bid and asked prices or by reference
to sales prices.

7. Sale of securities or other investments to a fund by a participating employer or labor
o;ganization if made for not more than an adequate consideration as defined by example 6.
above.

8. Purchase from or sale to a fund by a participating employer of its capital stock if in
accord with conditions described in examples 6. and 7. above.

History: Cr. Register, August, 1960, No. 56, eff. 9-1-60; am. (1) and (2), Register, Novem-
ber, 1978, No. 275, eff, 12-1-78; corrections made under s. 13.93 (2m) (b) 5., Stats., Register,
April, 1992, No. 436.

Ins 8.02 “Trust fund or other fund”, definition. (1) A “trust fund or
other fund” constituting an employe welfare fund subject to ch. 641,
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administered by the administrator and to any such employe benefit plan
on behalf of the residents of this state who are its beneficiaries in the
event of injury caused by a failure of the administrator to fulfill its re-
sponsibilities as an administrator.

(2) If the administrator collects premiums or employe contributions
on behalf of any principal, or commingles funds belonging to more than
one principal, the performance bond shall be in the greater of the follow-
ing amounts:

(a) $25,000.

(b) Ten percent of the total amount of projected premiums, charges
and claim funds the administrator expects to handle on behalf of res-
idents of this state during the fiscal year following the year for which a
financial statement is submitted under s. Ins 8.26 (1) (¢). A bond under
this paragraph need not exceed $500,000.

(3) If the administrator does not collect premiums or employe contri-
butions on behalf of any principal, and maintains a separate fiduciary
account for each principal, the performance bond shall be in the greater
of the following amounts:

(a) $15,000.

(b) Five percent of the total amount of projected claim funds the ad-
ministrator expects to handle on behalf of residents of this state during
the fiscal year following the year for which a financial statement is sub-
mitted under s. Ins 8.26 (1) (¢). A bond under this paragraph need not
exceed $250,000.

(4) An administrator may exclude from the calculations required
under sub. (2) (b) or (3) (b) all amounts handled as administrator for any
of the following:

(a) Self-insured, partially insured or divided insurance worker’s com-
pensation plans subject to s. Ind 80.60 or 80.61.

(b) Warranty plans subject to ch. Ins 15.

Note: Notwithstanding s. Ins 8.28, as created by an emergency rule effective October 1,
1991, a bond meeting the requirements of s. Ins 8.28, effective May 1, 1992, shall satisfy the
bond requirements for an administrator required to submit an initial license application
before May 1, 1992.

History: Cr. Register, April, 1992, No. 436, eff, 5-1-92.

Ins 8.30 Notification to office. An administrator shall notify the office in
writing of any of the following within 30 days after the date of the
occurrence:

(1) The cessation of business activities as an administrator. A notifica-
tion under this subsection shall include the name and address of the cus-
todian of the administrator’s business records and the location of those
records.

(2) Any change in the administrator’s business mailing address or the
location of its business records.

(3) Formal administrative action in this state or another state by an
agency that regulates the business of administrators, insurance, real es-
tate, securities or financial institutions against the administrator or any
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officer, director, partner or other individual having comparable responsi-
bilities in the corporation or partnership.

(4) The conviction in this state or another state of a felony or misde-
meanor, other than a misdemeanor related to the use of a motor vehicle
or the violation of a fish and game regulation, of the administrator or any
of the officers, directors, partners or other persons having comparable
responsibilities in the corporation or partnership.

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92.

Ins 8.32 Audit. In order to determine whether the financial resources of
an administrator are adequate to safeguard the interests of the public
and persons covered by a plan, or to determine the appropriate bond
amount under s. Ins 8.28, the office may order the administrator to sub-
mit financial statements that have been audited by a certified public
accountant.

History: Cr. Register, April, 1992, No, 436, eff. 5-1-92,
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