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Chapter Tax 2

INCOME TAXATION, RETURNS, RECORDS AND
GROSS INCOME

Tax 2,01 Residence (p. 9) sleeping car companies and ecar
Tax 2.02 Reciprocity (p. 10) line companies {p, 49)
Tax 2,03 Corporation returns (p. 13) Tax 2.48 Apportionment of net business
Tax 2.04 Information returns and wage incomes of interstate pipeline
statements (p, 14) companies (p. 50)
Tax 2.05 'Translers of capital stock, infor- Tax 2,49 Apportionment of net business
mation return (p, 16) incomes of interstate finance
Tax 2,07 Earnedincome tax credit (p. 16.) companies (p. 53)
Tax 2,08 Returns of persons other than  Tax 2.50 Apportionment of net business
corporations (p. 16-2) income of interstate public utili-
Tax 2.085 Claim for refund on behalf of a ties {p. 53)
deceased taxpayer (p. 18) Tax 2.605 Apportionment of net business
Tax 2.09 Reproduction of income tax income of interstate professional
forms {p. 18) sports clubs (p. 54)

Tax 2.10 Copies of federal returns, state-  Tax 2,82 Nexus (p. 56)
ments, schedules, documents, Tax 2.87 Reduction of delinquent interest
ete. tobe filed with Wisconsin re- rate under 5. 71.18 (1) (b), Stats,
turns (p. 19) (p. 58}

Tax 2,105 Notice by taxpayer of federalan-  Tax 2.88 Interest rates (p. 65)
dit adjustmentsand amendedre-  Tax 2,90 Withholding; wages {p. 66)

turns (p. 19) Tax 2.91 Withholding; fiscal year taxpay-
Tax 2.11 Credit for sales and use tax paid ers {p. 67)

on fuel and electricity (%). 23) Tax 2.92 Withholding tax exemptions (p.
Tax 2.12 Amended income and franchise 63)

tax returns (p. 24) Tax 2.93 Withholdin% from wages of a de-
Tax 2.30 Property located outside Wis- ceased employe and from death

consin—depreciation and sale benefit payments {p. 69)

{p. 26) Tax 2,935 Reduction of delinquent interesat
Tax 2.39 Apportionment method (p. 36) rate under s, 71,20 (5) (e), Stats,

Tax 2.41 Separate accounting method (p. (p. 69)
4T) Tax 2.94 Tax-sheltered annuities (p. 70}
Tax 2.44 Permission to change basis of al-  Tax 2,95 Reporting of instalment sales by

location {p. 48) natural persons and fiduciaries
Tax 2.45 Apportionment in special cases (p.71)

{p. 48) Tax 2,955 Credit for taxes paid to other
Tax 2.46 Apportionment of business in- states (p. 73)

come of interstate air carriers (p,.  ‘Tax 2.956 Historle structure and rehabili-

48) tation of nondepreciable histeric
Tax 2.47 Apportionment of net business properiy credits, (p. 75)

income of interstate motor carri-  Tax 2,96 Extensions of time to file corpo-

ers of property (p. 49) ration franchise or income tax re-
Tax 2.475 Apportionment of net business turns (p, 75)

incomes of interstate railroads, Tax 2.98 Disaster arep losses (p. 77)

Tax 2.01 Residence. {s. 71.02, Stats.) Individuals claiming a change of
residence, i.e., domicile, from Wisconsin to another state shall file form I-
827, “Residence Questionnaire™, or the “Residence Questionnaire’
which is a part of the INPR income tax form, with the Wisconsin depart-
ment of revenue by attaching it to their Wisconsin income tax return for
the year they claim to have changed residence, and shall furnish other
information the department may reguire.

Note: Form I-827 or form INPR may be obtained from the Department of Revenue at
4638 University Avenue, Madison, or from any other Department of Revenue office located
throughout the state, or by mail request to Wisconsin Depariment of Revenue, P.0Q., Box
8903, Madison, W1 53708.

History; 1-2-56; 1. (1); renum, {2) to be (1); renum, (3) to be (2) and am., Register, Septem-
ber, 1964, Ne, 105, 8. 10-1-64; am, Register, February, 1975, No, 230, eff, 3-1-75; r. {1},
ﬁnuﬁ.om)ﬁarédlaga.. Register, July, 1987, No. 379, eff. 8-1-87; am. Register, February, 1990,

©. 410, eff, 3-1-90.
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Tax 2.02 Reciprocity. (ss. 71.05 (2) and 71,64 (8), Stats.) (1) PURPOSE.
This section explains the reciprocity agreements between Wisconsin and
other states. :

(2) DEFINITIONS, The following definitions pertain only to Wisconsin.
Definitions of the same terms in other states may vary. In this section:

(a) “Personal service income’ means all salaries, wages, commissions
and fees earned by an employe and all commissions and fees earned by a
self-employed person in the conduet of a profession or voeation. Personal
service income does not include income derived from activities involving
the substantial use of capital or labor of others.

(b) “Resident” means a natural person who is domiciled in this state.

(8) WISCONSIN LAW, (a) Under s, 71.05 (2), Stats., income earned by a
nonresident individual for performing personal services in Wisconsin
shall be excluded from Wisconsin gross income to the extent the individ-
ual’s state of restdence imposes an income fax on the personal service
income, if the state of residence allows either of the following:

1. A similar exclusion for personal service income earned by individu-
als domiciled in Wisconsin while working in that state.

2. A eredit against the tax imposed by that state on the personal ser-
vice inconmte equal to the Wisconsin tax on the personal service income,

(b) Under s. 71.64 (8), Stats., a Wisconsin employer of a nonresident
individual residing in a state with which Wiseonsin has a reciprocity
agreement under sub. (4) need not withhold Wisconsin income tax from
personal service income earned in Wisconsin by the nonresident,

(4) ACREEMENTS WITH OTHER STATES, {a) Wisconsin has formal reci-
procity agreements with;

1. Kentueky, for the years beginning on and after January 1, 1961,
2. Illinois, for the years beginning on and after January 1, 1971,

3. Michigan, for income earned after October 1, 1967 and years begin-
ning on and after January 1, 1968. ]

4, Minnesota, for the years beginning on and after January 1, 1968.

{b) Wisconsin practices reciprocity with Indiana, since prior to 1960,
on the basis of an informal agreement and acquiescence by Wisconsin
and Indiana.

(5) EFFECT OF RECIPROCITY. (a) Personal service income included
under reciprocity agreements is taxed by an employe’s state of residence
rather than by an employe’s state of employment. Wisconsin will not tax
personal service income earned in Wisconsin by residents of states with
which Wisconsin has reciprocity, and those states may not tax personal
service income which a Wisconsin resident earns in those states, except
as described in subs. (6), (7), (8) and (9).

(b) For personal service income included under reciprocity agree-
ments, an employer need only withhold income tax for the state of resi-
dence of an employe.

Register, November, 1993, No. 455
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In this section, “person” means an individual, a trust, estate, partner-
ship, association, or eorporation.

(2) COMPENSATION FOR SERVICES. Under ss, 71.656 (2), 71.71 (2), and
71,72, Stats,, all persons carrying on activities within this state, whether
taxable or not under ch. 71, Stats., are required to file with the depart-
ment of revenue, on federal form W-2 or W-2P or on Wiseonsin form 9b
or on other forms approved by the department, a statement of certain
payments made within the preceding calendar year, For individuals who
are residents of Wisconsin, the statement shall set forth the salaries,
wages, bonuses, commissions, annuities, pensions, retirement pay, fees
or other remuneration paid for services whether subject to withholding
or not. For individuals who are nonresidents, the statement shall include
all payments for the performance of personal services in Wisconsin,
whether subject to withholding or not, except retirement plan distribu-
tions identified in s, Tax 3.085 as being exempt from Wisconsin income
tax. A copy of federal form 1099 may be filed in lieu of Wisconsin form
9b, The following shall also apply with respect to compensation for
services:

(a) All payments which are wages within the statutory definition
under s. 71.63 (6}, Stats., regardless of amount, shall be reported on form

(b} All payments which are not wages within the definition under s.
71.68 (6), Stats., but from which Wisconsin income tax has been with-
held, shall be reported on form W-2 or W-2P,

(c} Payments of $600 or more which are not within the statutory defi-
nition of wages under s, 71,63 (6), Stats., and from which no Wisconsin
income tax has been withheld, shall be reported on a Wisconsin form 9b,
However, if the payment was to an employe for whom a form W-2 is
required under par. (a) or (b), the payment, regardless of amount, shall
be included on form W-2. .

(d) All statements required shall be filed by January 81, Forms W-2 or
W-2P shall be mailed or delivered to the Department of Revenue at 4638
Univerity Avenue, P.O. Box 8920, Madison, W1 53708, Form WT-7, An-
nual Reconciliation of Wisconsin Income Tax Withheld From Wages,
shall accompany the wage statements submitted, if the employer is re-
quired to be registered to withhold Wisconsin income taxes from em-
ploye’s wages. Corporations shall matil or deliver Wisconsin forms 9b or
substitute forms to the Department of Revenue at 4638 University Ave-
nue, P.0O, Box 8908, Madison, WI 53708, Payors other than corporations
shall mail or deliver Wisconsin forms 9b or substitute forms to the De-
partment of Revenue at 4638 University Avenue, P.0. Box 59, Madison,
W1 53785. A letter of transmittal identi{ying the sender shall accompany
the forms 9b or substitute forms.

(e) Sections 71.65 (5) and 71.73 (2), Stats., permit a thirty-day exten-
sion of time to file the forms deseribed in this subsection. A written re-
quest may be sent to the department at P.O, Box 8920, Madison, WI
53708 and to be effective shall be postmarked on or before the due date of
the statements. The department’s approval of the extension shall be at-
tached to the statements when they are filed with the department.

(3) RENTS AND ROYALTIES. All persons making payments of rents and
royalties of $600 or more to individuals who are residents of Wiseonsin,

Register, November, 1993, No. 455




16 a3 WISCONSIN ADMINISTRATIVE CODE
ax

regardless of where the property is located, and te nonresident individu-
als if the property is located in Wisconsin, shall file with the department
of revenue, on form 9b or an approved substitute form, reporting the
payments made in the preceding calendar year, The following shall also
apply with respect to rents and royvalties:

9b(a) A copy of federal form 109% may be filed in lieu of Wisconsin form

(b) Corporations shall file by March 15, by mailing or delivering the
statements to the Department of Revenue at 4638 University Avenue,
P.0O. Box 8908, Madison, W1 53708, Payors other than corporations
shall file by April 15, by mailing or delivering the statements to the De-
%z;i'tgnseléts of Revenue at 4638 University Avenue, P.0O. Box 59, Madison,

786,

(e} No extensions of time for filing forms 9b or substitute forms to re-
port payments of rents or royalties shall be allowed.

(4) Items to be reported on forms W-2, W-2P, 9b, or substitute forms
may be disallowed as deductions from gross income if not properly
reported,

(6} Payors who participate in the combined federal/state filing pro-
gram with the internal revenue service and report items required to be
filed on a Wisconsin form 9b to the internal revenue service, are not re-
quired to file separate information returns for those items with the de-
partment of revenue.

Note; Under the combined federalfstate filing program, the internal revenue service will
forward information from the information returns to the department of revenue.

Hislory; 1-2-56; am. Register, September, 1964, No. 105, efi, 10-1-64, am. Register, Febru-
ary, 1975, No. 230, eff. 3-1-75; am. Register, September, 1977, No. 26§, off, 10-1-77; am. (1},
(3), (4) and (), er. (7}, Register, September, 1983, No. 333, eff. 10-1-83; r. and recr. Register,
June, 1990, No. 414, eff. 7-1-90,

Tax 2,06 Fransfers of capital stack, information refurn, (s. 71.69, Stats.)
(1) All corporations doing business within this state, whether subject to
the franchise or income tax or not, shall file with the department of reve-
nue on or before March 15 of each year reports of transfers of capital
stock, including disposals, by individuals who were residents of Wiscon-
sin during the preceding calendar year, ’

(2) Transfers of capital stock shall be reported on Wisconsin form 8 or
on other substitute forms approved by the department and shall be
mailed to the Wisconsin Department of Revenue, P.O. Box 8908,
Madison, WI 53708.

Note: Blank ferms may be obtained by mail request addressed to Wisconsin Department of
Revenue, PO, Box 8903, Madison, WI 53708,

History: 1-2-56; am. Register, September, 1964, No. 105, eff. 10-1-64; am, Register, March,
1966, No. 123, eff. 4-1-66, am. Register, February, 1975, No. 230, eff. 3-1-75; am. Register,
September, 1983, No. 333, eff. 10-1-83; am. Register, July, 1987, No. 379, ¢ff. 8-1-87; r. and
recr. Register, February, 1930, No. 410, eff, 3-1-90.

Tax 2.07 Earned income tax credit, (ss. 71.07 (9¢) and 73.03 (48), Stats.)
(1) CRITERIA FOR PROVIDING INFORMATION, The department has estab-
lished the [ollowing criteria regarding the dissemination of information
to ghe public concerning the federal and Wisconsin earned income tax
credits:

Register, November, 1943, No. 4565
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(a) Disseminate information to potential claimants in the most cost-
effective manner possible.

(b) Disseminate information to the public through multiple channels
to increase the probability that potential claimants will become aware of
the earned income tax credits,

(c) Utilize volunteer tax preparers and community-based organiza-
tions that have personal contact with potential claimants, to provide
earned income tax credit information and assistance.

(d) Clarify the relationship between federal and Wisconsin earned in-
eome tax credits and coordinate outreach efforts with the internal reve-
nue service, or “IRS.”

(e} Provide sufficient information to allow potential claimants to self-
evaluate their eligibility for the earned income tax credits.

{f) Provide convenient ways for potential claimants to obtain addi-
tional information, assistance and forms.

{2) METHODS OF PROVIDING INFORMATION. Methods the department
uses to disseminate information to the public concerning the federal and
Wisconsin earned income tax credits include the following:

(a) Produce an informationat flyer, distribute copies through appropri-
ate organizations having regular contact with potential earned income
tax credit claimants throughout the state, and have additional copies
available for distribution upon request.

Example: Copies of the informational yer may be distributed to members of the Wisconsin
legislature or to various sites such as municipal buildings, community agencies, er job service
centers.

(b} In conjunction with the IRS, when training volunteers who pro-
vide free tax-filling assistance throughout Wisconsin, include training to
identify potential earned income tax eredit claimants and to assist them
in claiming both the federal and Wisconsin credifs,

{c) Highlight the Wisconsin earned income tax credit in the Wisconsin
individual income tax and homestead credit booklets.

(d) Mail camera-ready copies of earned income tax credit informa-
tional flyers to large Wisconsin employers, and request them to make and
distribute copies of the fyer to their employes as appropriate.

(e) Work with the IRS in providing joint efforts to publicize both the
federal and Wisconsin earned income tax credits.

Example: For the 1993 tax-filing season, the department and the IRS jointly utilized the
IRS toll-free telephone informatien line, to provide callers with information about both the
federal and Wisconsin earned income tax credits,

(f) Annually produce a report stmmarizing the level of participation in
and level of benefits provided by the earned income tax credit program.

{g) Work with other state agencies, public utilities, and other organi-
zations to distribute information about the federal and Wisconsin earned
income tax eredit programs,

Note 1) The federal earned income tax credit, provided under s. 82 of the internal revenue
code, is available to eligible individials and married couples filing a joint income tax return,
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who have at least one qualifying child living with them, The federal credit consists of three
parts, as follows:

a) A basic credit, computed based on the amount of adjusted gross income or earned in-
cgpﬁ, and whether the individual or couple had one qualifying child or two or more qualifying
children.

1) A health insurance credit, computed based on the amount of adjusted gross income or
e;yll:ied income, and the amount paid for health insurance that covered at least one qualifying
child.

¢) An extra credit for a child born during the taxable year, computed based on adjusted
gross income or earned income.

2) The Wisconsin earned income tax credit is available under s. 71,07 (9 ¢), Stats., to full-
year Wisconsin residents who are eligible to claim the federal earned income tax credit, The
Wisconsin credit is computed as a percentage of the federal basic credit, dependent upon
whether the individual or eouple have one qualifying child, two qualifying children, or three
or more qualilying children,

ilistory: Cr. Register, November, 1993, No. 455, eff, 12-1-93.

Tax 2,08 Returns of persons other than corporations, (ss. 71.03 (2), 71,20
(1) and 71.55 (3), Stats.) (1) For the purpose of filing income tax returns,
the secretary of revenue has designated the following forms for the use of
persons other than corporations:

Next page is numbered 17

Register, November, 1993, No, 455




T

DEPARTMENT OF REVENUE Tax 2 25
ax

Note: Refer to 5. Tax 2,105 for additional information regarding amended Wisconsin re-
turns required as a result of filing amended federal returns or amended returns of other states
and amended Wisconsin returns required as a result of adjustments made to a federal return
by the Internal Revenue Service,

(b) Because an amended return is not the original return, it shall not
begin or extend the statute of limitation periods for assessing additional
tax or claiming a refund,

(¢) If an amended return shows a refund, it shall be filed within 4 years
of the unextended due date of the original return. However, there are 2
exceptions, as follows:

1. A claim for refund of the tax paid as a result of an office audit or field
audit may be filed within 2 years of the date the tax was assessed if no
petition for redetermination was filed.

2. A claim for refund of the tax paid as a result of a federal audit ad-
justment may be filed within 90 days of the date on which the federal
audit adjustment became final,

Note: Refer to s, Tax 2,105 (4) (a} 1 for information regarding when a federal audit adjust-
ment is final.

(2) Forms. Amended returns may be filed using form 1X for individu-
als and form 4X for corporations. Other formss may be used, but such
forms shall be clearly marked “AMENDED RETURN” across the top
of the first page.

Note: 1) The department accepts amended individual income tax and corporate franchise
and income tax returns to allow taxpayers to correct overstatements or understatements of
net income and computations of tax contained on their original, previously amended, or pre-
viously adjusted veturn.

2} Although the use of forms 1X and 4X js not mandatory, the department prefers that
they be used. They are designed to simplify the filing and expedite the processing of the infor-
mation. Copies may be obtained from any Wisconsin department of revenue office,

Hisiory: Cr. Register, August, 1976, No, 248, eff, 9-1-76; am. (1) {a), Register, September,
1983, No. 333, eff, 10-1-83: am, (1) {a) and (b}, r.and recr. (1) {e} and (2), Register, February,
1990, No. 410, off. 3-1-90¢.

Tax 2.13 Moving expenses. History: Cr. Register, February, 1978, No. 266, eff, 3-1-78; r. and
reer. (2), Register, September, 1983, No, 333, eff. 10-1-83; Cr. (3), Register, February, 1990,
No. 410, eff. 3-1-90; t. and recr. (3), Register, June, 1930, No. 414, eff, 7-1-90; r, Register,
November, 1993, No. 455, off, 12-1-93,

Tax 2.14 Aggregate personal exemptions. Ifistory: 1-2-56; am. Register, February, 1958, No.
26, eff. 3-1-58; am. Register, February, 1960, No. &0, eff, 3-1-60; r. and recr., Register, Septem-
ber, 1964, No. 105, eff, 10-1-64; am. Register, March, 1966, No, 123, eff. 4-1-66; am. Register,
November, 1977, No. 263, eff. 12-1-77; am. Register, July, 1989, No. 403, eff. 8-1-89; r, Regis-
ter, November, 1893, No. 455, eff. 12-1-93, .

Tax 2.15 Methods of accounting for corporations, History: 1-2-56; am. Register, March, 1966,
No, 1283, efl, 4-1-66; am, Register, February, 1975, No. 230, eff, 3-1-75; renum, to be (1} and
2?5" CE' (3,1%?ister, February, 1998, No. 410, eff. 3-1-90; r. Register, November, 1993, No.

, eff, 12-1-93.

Tax 2,16 Change in method of accounting for corparations. History: 1-2-56, am, Register,
September, 1964, No., 105, eff. 10-1-64; am, Register, February, 1975, No. 230, eff, 3-1-75; am.
Register, November, 1977, No, 263, eff. 12-1-77; r. and recr. Register, May, 1978, No. 269, efl.
6-1-78; am. (1) (a), Register, Septerber, 1983, No. 333, eff. 10-1-83; am. (1) (a), (¢), (2), (3)
(a), (4}, (5) (a) (intro.}, 3., 4., 6., 7.,(b) 1, and 2,, ct. (6), Register, July, 1989, No. 403, eff, 8-

-89; r. Register, November, 1993, No. 455, eff. 12-1-93,

Tax 2.165 Change in taxable year. History: Cr. Register, February, 1979, No. 278, eff, 3-1-79;
Erb(35), Register, June, 1991, No. 426, eff, 7{1-91; r, Register, November, 1993, No. 455, eff, 12-
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Tax 2,19 Instalment method of accounting for corporalions, History: 1-2-56; am. (2), Register,
Mareh, 1966, No, 123, eff, 4-1-66; r, and recr. Register, October, 1966, No. 138, efflective with
respect to income years beginning on and after January 1, 1967; am. Register, February,
1975, No. 230, eff, 3-1-75: am, (1), Register, September, 1983, No. 333, eff. 10-1-83;am. (1} to
g?i)sang ((i’%,-gré:(a'?). Register, July, 1989, No. 403, eff. 8-1-89; r. Register, November, 1993, No.

, eff, -93,

Tax 2.20 Accounting for acceplance corporations, dealers in commercial paper, morigage dis-
counl companies and small loan companies. History: 1-2-56; correction in (1} made under s.
18.93 (2m} (1) 4, Stats, Register, Tuly, 1987, No. 379: am, (L), renum., (2) and (3) to be (3)
and (2) and am,, cr. {4), Register, July, 1989, No. 403, <ff, 8-1-89; r, Register, November,
1993, No. 455, eff, 12-1-93,

Tax 2.2l Accounting for incorporated contractors. History: 1-2-56; am, (1), Register, Mareh,
19686, No. 123, eff. 4-1-66; am. Register, February, 1975, No. 230, ¢ff, 3-1-75; am. (1) and (2},
r. and recr. (3}, cr. (4), Register, July, 1989, No, 408, eff. 8-1-89; r. Register, November, 1993,
No, 455, eff, 12-1-93.

Tax 2.22 Aceounting for incorporated dealers in securilies. History: 1-2-56; r, and reer, Regis-
ter, July, 1989, No. 403, eff. 8-1-89; r. Register, November, 1993, No. 455, eff, 12-1-93.

Tax 2.24 Accounting for incorporated retail merchants, History: 1-2-56; am., cr. (2), Register,
July, 1989, No, 403, eff, 8-1-89; r. Register, November, 1993, No. 455, eff, 12-1-93,

Tax 2.25 Corporalion accounling generally. History: 1-2-56; am. (1) (b), Register, September,
1964, No. 105, eff, 10-1-64; am. Register, February, 1975, No. 230, eff. 3-1-75; am. (1) (intre.)
igg (aﬁ‘}, fé. 1(39)5‘1 Register, July, 1989, No, 403, eff. 8-1-89; r. Register, November, 1933, No.

, eff, -93.

Tax 2,26 “Last in, first out” method of compuling invenlory for corporations, History: 1-2-56;
am. {2) and (6), and er. (7), Register, March, 1960, No, 51, eff. 4-1-60; am. intro, par., (6) and
{7}, Register, March, 1966, No. 123, eff, 4-1-66; am. Register, February, 1875, No, 230, eff. 3-
1-75; am. {5), (6) and {7), Register, September, 1983, No, 333, eff. 10-1-83; r. (1) and (5),
renum. (2) to (4) and (6} and (7) tobe (1} to (5) and am,, cr. (6), Register, July, 1989, No. 403,
eff, 8-1-89; r. Register, November, 1993, No. 455, eff. 12-1-93,

Tax 2.30 Properiy located outside Wisconsin — depreciation and sale.
(ss. 71.05(12){a), (b) and {c), (15), (16}, (17)and (18)and 71.04 (1) (a),
Stats.) (1) ScopE, This section applies only with respect to resident indi-
viduals, estates, and trusts,

(2) DEFINITION. In this secton, “internal revenue code’” means the in-
ternal revenue code in effect for the taxable year specified in s. 71.01 (6),
Stats.

Example: For taxable year 1988, “internal revenue code' means the internal revenue code
in effect on Drecember 31, 1987,

(3) RESIDENT INDIVIDUALS, ESTATES, AND TRUSTS. Income or loss de-
rived from property and business located outside Wisconsin by resident
individuals, estates, and trusts, is taxable or deductible as appropriate
under ch. 71, Stats, Except as provided in sub. (4}, the basis for deprecia-
tion and for determining gain or loss on disposition of property for these
taxpayers is the same as the basis determined under the internal revenue
code, whether the property was acquired before becoming or while a resi-
dent of this state.

(4) EXCEPTIONS. (a) When an individual acquires a new residence, the
adjusted basis of the new residence is not reduced for nonrecognized gain

f{om the sale or exchange of an old residence located gutside Wigeonsin
if:

1. The sale or exchange of the old residence occurred in taxable year
1975 or thereafter when the individual was not a resident of Wisconsin;
or
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2. The sale or exchange of the old residence occurred before taxable
year 1975, whether the individual was 2 resident or not at the time of the
sale or exchange,

{b) When an individual sells or exchanges a principal residence located
outside Wisconsin and the nonrecognition of gain provisions do not ap-
ply, the adjusted basis of the residence sold or exchanges is not reduced
for nonrecognized gain from any previous sale or exchange of a prineipal
residence located outside Wisconsin if:

1. The previous sale or exchange oceurred in taxable year 1975 or
thereafter when the individual was not a resident of Wisconsin; or

2. The previous sale or exchange occurred before taxable year 1975,
whether the individual was a resident or not at the time of the sale or
exchange,

Example: A taxpager becomes a Wisconsin resident on July 1, 1988, Prior to becoming a
Wisconsin resident the taxpayer had owned several different homes. Each time a new home
was acquired, the federal nonrecognition of gain provisions applied with respect to the gain
realized from the sale of the previous home. Upon becoming a Wisconsin resident, the tax-
payer owned a home in Missouri with a federal adjusted basis of $65,000 (395,000 cost, less
$30,000 of gains postponred from prior sales). ‘Fhe Missouri home was sold for $97,000 in Au-
gust 1988, The taxpayer decides not to purchase a new residence. The Wisconsin adjusted
basis of the Missouri home is $95,000.

{e) For residential real property and certain agricultural real property
placed in service during taxable year 1986, depreciation and gain or loss
on disposition of the property shall be computed under the internal reve-
nue code in effect on December 31, 1980 unless:

1. The property is placed in service out-of-state by a taxpayer during
taxable year 1986 before the taxpayer becomes a Wisconsin resident. In
this case, the property’s adjusted basis and depreciation are the same as
the amounts allowable for federal tax purposes,

Exampte: A taxpayer becomes a Wisconsin resident on January 1, 1987, Prior to that date,
the taxpayer is an Illinois resident. On Julir 1, 1986, the taxpayer pnrchases and places in
service residential real property located in Illinois, On the taxpayer’s 1987 Wisconsin return,
the taxpayer’s adjusted basis and depreciation on this property will be the same as the
amounts shewn on the taxpayer’s 1987 federal return. The taxpayer does not have to recom-
pute the basis of the property and depreciate it using one of the methods permitted under the
Decemnber 31, 1980 Code.

2. The property located out-of-state is acquired in a transaction occur-
ring in taxable year 1986 or thereafter where the basis of the property in
the hands of the transferee is the same as the adjusted basis of the prop-
erty in the hands of the transferor. The adjusted basis of the property on
the date of the transfer is the same as the federal adjusted basis.

Example: A taxpayer is a Wisconsin resident. The taxpayer receives by gift on Janvary 1,
1986, residential real property located in Illinois. The adjusted basis of the property to the
donor, transferor, is $200,000, In acquiring the property by gift, the taxpayer, transferee,
receives the same adjusted basis in the property as the transferor, The Wisconsin adjusted
basis will be the federal adjusted basis on January 1, 1986,

Note: 1) In the case of Wisconsin Depariment of Recenue es. Romain A, Howick, 100 Wis, 24
274 (1981}, the Wisconsin supreme court held that for the purpose of determining & losson a
sale, the basis of property located outside Wisconsin acquired before the owner became a
Visconsin resident is the basis determined under the internal revenue cede. In this section the
same principle is applied to gains realized on the disposition of such property. This principle
was codified into s, 71.06 (1) (m), Stats., by 1985 Wis. Act 261, effective for the earliest taxa-
ble year in respect to which additional assessments or refunds may be made, Section 71.05 (1)
(n} and (o), Stats., was also created by 1985 Wis. Act 261 to provide exceptions with respect
to a principal residence effective for the same period of time, Section 71.05 (1), (m), {(n), and
(o), Stats., was renumbered 5. 71.05 (12) (a), (b), and (¢}, Stats., by 1987 Wis. Act 312,
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2) Section 71.07 (1), Stats., was amended by Chapter 39, Laws of 1975, effective with the
1975 taxable year. Prior to the 1976 taxable year, income or loss derived from real property or
tangible personal property followed the situs of the property from which derived. Section
g{.zﬂ'? (1), Stats., was renumbered ss. 71.04 (1) (a) and 71.362 (1), Stats., by 1987 Wis. Act

Ristory: Cr. Register, April, 1978, No, 268, eff. 5-1-78; r. and recr. (3), Register, July, 1982,
No, 319, eff. 8-1-82; r. (2), renum. (1) to be (2) and am., cr, (1) and (4), am, (3), Register,
June, 1980, No. 414, eff, 7-1-90, .

Tax 2,31 Taxalion of personal service income of nonresident professional athletes. History: Cr,
Register, December, 1980, No. 300, eff, 1-1.8%; r. Register, June, 1393, No. 450, eff. 7-1-93.

Determination of Income from Multistate Operations

Tax 2,39 Apportionment method. (ss. 71.04 (4), (5), (6), (T), (9), (10)
and (11) and 71.26 (B}, (6), (7), {8), (9), {11) and (12), Stats.) (1) GEN-
ERAL. Except as provided in sub. (3) (a), any person, except resident
individuals, resident estates and resident trusts, engaged in business
both within and without Wisconsin shall report by the statutory appor-
tionment method when the person’s business in Wisconsin is an integral
part of a unitary business unless the department, in writing, allows re-
porting on a different basis.

Note; Refer to ss. 71.04 (4) and 71.25 (6), Stats.
(2) DEFINITIONS. In this section:
(a) “Apportionable income’” has the meaning in s, 71.25 {5) (a), Stats.

(b) “Engaged in business within and without Wiseonsin’ means hav-
ing business activity which is sufficient to create nexus in Wisconsin and
at least one other state or foreign country.

(c¢) ““Gross receipts’ means gross sales less returns and allowances, plus
service charges, freight, carrying charges or time-price differential
charges incidental to the sales. Federal and state excise taxes, including
sales and use taxes, shall be included as part of the receipts if the taxes
are passed on to the purchaser or included as part of the selling price of
the product.

(d) “Nexus” means that a taxpayer's business activity in a state or
foreign country is of such a degree that the state or foreign eountry has
jurisdiction to impose an income tax or franchise tax measured by net
income on the taxpayer. Nexus may exist even'if a state or foreign coun-
try does not impose a tax on the taxpayer. Conversely, voluntary filing
and paying income or franchise taxes when not required to do so, or pay-
ing a fee for qualification, organization or for the privilege of doing busi-
ness in that state or foreign country does not, in itself, create nexus.

Note: Refer to s. Tax 2.82 for a description of factors which are recognized in determining
whether nexus exists,

Examples: 1) State A imposes a corporation franchise tax measured by net income for the
privilege of doing business in that state, Corporation X files a return and pays the $50 mini-
mum tax, although it carries on no activities in State A. Corporation X does not have “nexus"”
in State A under these circumstances,

2) State B requires all nonresident corporations which qualify or register to do business in
State B to pay to the Secretary of State an annual Jicense fee or tax for the privilege of doing
business in the state regardless of whether the privilege is in fact exercised. The amount paid is
deterrnined according to the total authorized capital stock of the corporation; the rates are
progressively higher by bracketed amounts. The statute sets a minimum fee of $50 and a
maximum fee of $500, Failure to pay the tax bars a corperation from utilizing the state courts
for enforcement of its rights. State B also imposes a corporation income tax, Nonresident
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Corporation Y is qualified to do business in State B and pays the required fee to the Secretary
of State but does not carry on any activities in State B other than utilizing its courts. Corpo-
ration Y does not have “nexus” in State B under these circumstances,

3) State C requires all nonresident corporations qualified or registered to do business in
State C to pay to the Secretary of State an annual permit fee or tax for doing business in the
state. The base of the fee or tax is the sum of (1) outstanding capital stock, and (2) surplusand
undivided profits. The fee or tax base attributable to State C is determined by a three-factor
apportionment formula. Nonresident Corporation Z, which operates a plant in State C, pays
the reguired fee or tax to the Secretary of State. Cerparation Z by virtue of its operatien of a
plant in State C has “nexus” in State G,

4} State D imposes a corporation franchise tax measured by net income for the privilege of
doing business in that state. Corporation W files a return based upon its business activities in
the state but the amount of computed liability is less than the minimum tax. Corporation W
pays the minimum tax, Corporation W has *nexus’ in State D under these circumstances,

5} Corporation U is actively engaged in manufacturing farm equipment in State E, State E
imposes a net income tax but exempts corporations engaged in manufacturing farm equip-
ment. Corporation T has “nexus” in State E under these circumstances,

8} Corporation V has a sales office and warehouse located in State F. State F deesn’t impose
a cotporation franchise or income tax. Corporation V has “nexus” in State F.

g (e) “Nonapportionable income’ has the meaning in 5. 71.25 (5) (b),
tats.

(f} “State’” means any state of the United States, the District of Co-
lumbia, the Commonwealth of Puerto Rico, and any territory or posses-
sion of the United States. A foreign country is not a state.

(3) APPORTIONMENT FRACTION, (a) For the reporting of income for the
purposes of franchise or income taxation, all businesses except finanecial
organizations and public utilities as defined in ss, 71.04 (8) and 71.25
(10), Stats., shall use an apportionment fraction composed of a sales fac-
tor representing 50% of the fraction, a property factor representing 256%
of the fraction and a payroll factor representing 256% of the fraction.
Property, payroll or sales related to the production of nonapportionable
income described in s. 71.04 (1) and (4} or 71.25 (5) (b), Stats., may not
be included in either the numerator or the denominator of any of the
apportionment factors. If one of these factors is omitted pursuant to s.
7104 (10) or 71,26 (11), Stats., the percentages of the fraction repre-
sented by the remaining factors shall be adjusted as follows:

1. If either the property factor or payroll factor is omitted, the other
factor shall represent 33% % of the fraction and the sales factor shall
represent 66% % of the fraction,

2. If the sales factor is omitted, the property factor and the payroll
factor shall each represent 50% of the fraction.

Note: See ss, Tax 2.46, 2.47, 2.48, 2.49, 2.50 and 2.505 for special apportionment fractions
of interstate air carriers, motor carriers, pipelines, finance companies, public utilities and pro-
fessional sports clubs.

Next page is numbered 39
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(d} Player conlracts, franchises, elc. Income from player contract trans-
actions, franchise fees, and other similar sources shall be excluded from
the numerator and the denominator of the sales fraction,

Histery: Cr. Register, December, 1980, No. 300, eff. 1-1-81; anu, (1) to (3) (intro.), (c) and
(d), Register, July, 1989, No. 403, eff. 8-1-89.

Gross Income

Tax 2.51 Rent received by corporations from Wisconsin rea! estate. Iistory: 1-2-56; renum, to
l;g 5(1) i cri é?l),géegister, February, 1880, No. 410, ¢ff, 3-1-90; r, Register, November, 1993, No.
, eff, -93,

Tax 2.53 Stock dividends and slock rights received by corporations, History: 1-2-566; am. (1)
(intro.), renum, (1) (a) to be (2) and am., cr. (3), Register, July, 1989, No. 403, eff, 8-1-89; r.
Register, November, 1893, No. 455, eff. 12-1.93,

Tax 2,56 Insurance proceeds received by corporafiens. History: 1-2-56, r. (1}, (3} {b}, (3) (¢}
and {(3) (d) and renum. (2) to be {1) and (3) {a) to be (1) (d), Register, March, 1966, No. 123,
eff, 4-1-66; am, (1) (intro,), renum, {1) (a) to (&) to be (2) to (5) and am,, cr. (6), Register,
July, 1989, No. 403, eff. 8-1-89; r. Register, November, 1993, No. 455, eff, 12-1-93,

Tax 2.57 Annuity paymenis received by co&poraliuns. History: 1-2-56; renum, to be {1) and
a?igl (923), Register, July, 1089, No, 403, eff, 8-1-89; r. Register, November, 1993, No. 455,
eff, 93,

Tax 2.60 Dividends on slock sold “‘short” by corporations, Hislory: 1-2-56; renum. to be (1)
and arém.,lczt.l(g%, Register, July, 1989, No. 403, efi, 8-1-89; r, Register, November, 1993, No.
455, eff, -93.

Tax 2.63 Dividends accrued on stock. History: 1-2-56; am, Register, March, 1966, No, 123,
eff, 4-1-66; renum. to be (1} and am., cr. (2), Register, July, 1989, No, 403, eff, 8-1-89; r.
Register, November, 1993, No. 465, eff. 12-1-53.

Tax 2.65 Interesl| received by corporations. Hislory: 1-2-56; am. Register, March-, 1966, No.
123, eff. 4-1-66; am, (1) and (2), cr, (3}, Register, July, 1989, No. 403, eff. 8-1-89; r. Register,
November, 1993, No. 455, eff. 12-1-93,

Tax 2.70 Gain or loss on caplial assels of corporalions; hasis of delermining. Hislory: 1-2-58;
am. (1) {intro.), renum. (1} (a) to (¢) to be (2) to (4) and am,, ¢r. (5}, Register, July, 1989, No.
403, eff. 8-1-89; r. Register, November, 1993, No, 466, eff. 12-1-93.

Tax 2.72 Exchanges of preperly by corporations generally. History: 1-2-56; am. Register, Feb-
ruary, 1958, No. 26, eff. 3-1-58; r. (4) (¢) and renum, (4) (d) to be (4} (¢) and am., Register,
March, 1966, No. 123, off, 4-1-66; r. (3) and renum, {4) {o be (3), Register, February, 1975,
No, 230, eff. 3-1-75; am. (1), (2) and (3) {¢), cr. (4), Register, July, 1989, No. 403, eff. 8-1-8%; r.
Register, November, 1993, No. 4565, eff, 12-1-93,

Tax 2.721 Exchanges of properly held for Eroduclivc use or invesiment by corporations, His.
tory:Cr. Register, February, 1958, No. 26, eff, 3-1-58; am. Register, March, 1966, Ne, 123, eff,
4-1-66; am. (1) and (4}, cr. (b), Register, July, 1989, No. 403, eff. 8-1-89; r. Register, Novem-
ber, 1993, No, 455, eff, 12-1-93,

Tax 2.73 Involuntary conversion by corporations. History: 1-2-56; am, Register, March, 1966,
No, 123, ff, 4.1-66; am. (3), Register, September, 1983, No. 333, eff, 10-1-83; cr, (4), Register,
February, 1990, No. 410, ff. 3-1-9¢; r. Register, November, 1993, No, 455, eff, 12-1-93,

Tax 2,75 Recoveries by corporations, History: 1-2-56; am. Register, March, 1966, No. 123,
eff, 4-1-66; am. (1), cr. (2), Register, February, 1990, No. 410, eff, 3-1-90; r. Register, Novem-
ber, 1993, No, 455, eff, 12-1-83.

Tax 2.76 Refunds of (axes to corporations, History; 1-2-56; am, Register, March, 1966, No.
123, eff, 4-1-86; am. (1), er. (2), Register, February, 1990, No. 410, eff, 3-1-90; r. Register,
November, 1993, No. 455, ff. 12-1.93,

Tax 2.80 Improvemenis on leased real estate, income to corporate lessor. History: 1-2-56; am.
Register, March, 1966, No. 123, eff. 4-1-66; am. (1), cr, (2), Register, February, 1520, No.
410, eff, 3-1-90; r, Register, November, 1993, No. 455, eff, 12-1-93.

Tax 2.8t Damages received by corporalions. History; 1-2-56; am, Register, March, 1966, No.
123, eff, 4-1-66; am. (1), cr. (2), Register, February, 1990, No. 410, eff, 3-1-90; r, Register,
November, 1993, No. 455, eff. 12-1-93.
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Tax 2,82 Nexus. (85, 71.01 (1) and (2) and 71.10 (1), 8tats.) (1) DEFINI-
TIONS, In this rule:

{a) “Representative’” does not include an independent contractor, A
person may be considered a representative even though he or she may
not be considered an employe for other purposes such as the withholding
of income tax from commissions. If a person is subject to the direct con-
trol of the foreign corporation, he or she may not qualify as an indepen-
dent contractor under P.L. 86-272. ( Herff Jones Company v. State Tax
Commission, Oregon Supreme Court, August 23, 1967, 430 P, 2d 998.)

{b) “Business location” includes a repair shop, parts department,
purchasing office, employment office, warehouse, meeting place for diree-
tors, sales office, permanent sample or display room, research facility or a
recreational facility for use of empleyes or customers, A residence of an
employe or representative is not ordinarily considered a business loca-
tion of the employer unless the facts indicate otherwise, It could be con-
sidered a business location under one or more of the following conditions:
a portion of the residence is used exclusively for the business of the em-
ployer, the employe is reimbursed or paid a flat fee for the use of this
space by the employer; the employe’s phone is listed in the yellow pages
under the name of the employer; the employe uses supplies, equipment or
samples furnished by the employer; or the space is used by the employe
to interview prospective employes, hold sales meetings, or discuss busi-
ness with customers.

(2) BACKGROUND. {a) Every domestic corporation (one incorporated
under Wisconsin’s laws), except those exempt under 8. 71.01 (3) Stats.,
and every “licensed” foreign corporation {one not incorporated in Wis-
consin) is required to file a complete corporation franchise/income tax
return {form 4 or 5) regardless of whether or not business was transacted.

{b) A foreign corporation is “licensed” if it has obtained a Certificate
of Authority from the Wisconsin secretary of state to transact business
in this state pursuant fo s, 180,801, Stats. A “licensed’’ foreign corpora-
tion is presumed to be subject to Wisconsin franchise/income faxes.

(¢} An unlicensed foreign corporation is subject to Wiseonsin
franchisefincome taxes if it has “‘nexus” with Wisconsin. The purpose of
this rule is to provide guidelines for determining what constitutes
“nexus’’, that is, what business activities are needed for a foreign corpo-
ration to be subject to Wisconsin franchisefincome taxes.

(3) FEDERAL LIMITATIONS ON TAXATION OF FOREIGN CORPORATIONS.
(a) Federal constilutional provisions. 1. Article I, Section 8 of the U.S.
Constitution grants congress the power to regulate commerce with for-
eign nations and among the several states. States are prohibited from
levying a tax which imposes a burden on interstate or foreign commerce,
However, this does not mean states may not impose any tax on interstate
commerce. A state tax on net income from interstate commerce which is
fairly attributable to the state is constitutional. ( Northwestern States
Portland Cement Co. v. Minnesota; Williams v. Stockham Valves & Fit-
tings, Inc., 368 U.8. 450, 79 8. Ct. 357.)

2. Section I of the 14th Amendment protects taxpayers within any
class against diserimination and guarantees a remedy against illegal
taxation. ‘
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(b} Federal Public Law 86-272. 1, Under Public Law 86-272, a state
may not impose its franchise/income tax on a business selling tangible
personal property, if the only activity of that business is the solicitation
of orders by its salesperson or representative which orders are sent
outside the state for approval or rejection, and are filled by delivery from
a point outside the state, The activity must be limiled to solicitation. If
there is any activity which exceeds solicitation, the immunity from taxa-
tion under Public Law 86-272 is lost.

2. This law, enacted by congress in 1959, does not extend to:

a. Those businesses which sell servmes, real estate or intangibles in
more than one state,

b. Domestic corporations; or

¢. Forelgn nation corporations, i.e., those not mcorporated in the
United States.

3. If the only activities in Wisconsin of a foreign corporation selling
tangible personal property are those described below (a and b) such cor-
Spgrgtlon is not subject to Wisconsin franchise/income taxes under P.L,

-272:

a, Usual or frequent activity in Wisconsin by employes or representa-
tives soliciting orders for tangible personal property which orders are
sent outside this state for approval or rejection,

b. Solicitation activity by non-employe independent contractors, con-
ducted through their own office or business location in Wisconsin,

(4) WHAT CONSTITUTES “NEXUS". (a) Factors. If a for eign corporation
has one or more of the following act1v1ttes in Wisconsin, it is considered
to have “nexus” and shall be subject to Wisconsin franchise/income
taxes:

1. Maintenance of any business location in Wlsconsm. including any
kind of office, .

2. Ownership of real estate in Wisconsin,

3. Ownership of a stock of goods in a public warehouse or on consign-
ment in Wisconsin,

4, Ownership of a stock of goods in the hands of a distributor or other
non- employe representative in Wisconsin, if used to fill ordets for the
owner’s account.

5. Usual or frequent activity in Wisconsin by employes or representa-
tives soliciting orders with authority to accept them.

6. Usual or frequent activity in Wisconsin by employes or representa-
tives engaged in a purchasing activity or in the performance of services
(including construction, installation, assembly, repair of equipment).

7. Operation of mobile stores in Wisconsin (such as trucks with driver-
salespersons), regardless of frequency.

8. Miscellaneous other activities by employes or representatives in
Wisconsin such as credit investigations, collection of delinquent ac-
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counts, conductmg trammg classes or seminars for customer personnel in
the operation, repair and maintenance of the taxpayer’s produects.

9. Leasing of tangible property and licensing of intangible rights for
use in Wisconsin, -

10. The sale of other than tangible personal property such as real es-
tate, services and intangibles in Wisconsin,

11, The performance of construction contraets and personal services
contracts in Wisconsin.

{b} How to oblain ruling. The guidelines in par. (a) as to what activities
constitute “nexus” should not be considered all-inclusive. A ruling may
be requested about a particular foreign corporation as to whether it is
subject to Wiseonsin franchisefincome taxes by writing to the Wisconsin
Department of Revenue, Audit Technical Services Section, P.0O. Box
8906, Madison, WI 53708.

History: Cr. Register, January, 1979,-No. 277, eff. 2-1-79; correction in {(3) (b) 1. made
under s, 13.93" (2m) (b) 5, Stats,, Reglster Novemper, 1993, No. 455.

Tax 2.83 Requirements for written elections as {o Tecognition of gain in certain corporauon
liquidations, History:Cr. Register, January, 1979, No, 277, eff, 2-1-79; am, (1), Register, Sep-
ternber, 1983, No. 333, eff. 10-1-83; am. (1), (Z}and {4), cr. (6), Reglster July, 1989, No. 403,
eff. 8-1-89; r. Register, November, 1993, No. 465, eff. 12-1-93

Tax 2.86 Income 1o corporations l‘mm cancellation of government conlracts. History: 1-2-56;
am, Register, March, 1966, No, 123, eff. 4-1-66; am., (1), cr. (2). Register, February, 990 No.
410, eff, 3-1-90; r, REQBter November, 1993, No. 456, eff. 1 193

Tax 2,87 Reduction of delinquent interesi rate under s. 71.13 (1) (h),
Stats. ( 5. 71.13 (1) (b), Stats.) (1} PROCEDURES. The secretary may re-
duce the delinquent interest rate from 18% to 12% per year when the
secretary determines the reduction fair and equitable, if the person from
whom delinquent taxzes are owing:

(a) Requests the reduction in writing, addressed to the Wisconsin De-
partment of Revenue, Delinquent Tax Collection System, P.0O, Box
8901, Madison, WI 53708.

(b) Clearly indieates why it is fair and equitable for the rate of interest
to be reduced. Information regarding one or more of the factors under
sub. (2) may be indicated.

(e) Is current in all return and report filings and tax payments for all
matters other than the delinquencies for which interest reduction is be-
ing sought.

{d} Pays the taxes, reduced amount of interest and any penalties asso-
ciated with them within 30 days of receiving notice from the department
of the reduction.

(2) FACTORS POR SECRETARY’S CONSIDERATION, In determining
whether an interest rate reduction is fair and eqmtable, the secretary
may con51der the following factors:

(a) The taxpayer’s prior record of reporting and payment to the
departmen_t.

(b) The taxpayer’s finanecial condition.
Register, November, 1993, No. 465
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(c) Any circumstances which may have prevented payment such as
death, imprisonment, hospitalization or other institutionalization.

(d) Any unusual circumstances which may have caused the taxpayer
to incur the delinquency or prevent its payment,

(e) Any other factor which the secretary believes pertinent.
Next page is numbered 65
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