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11,HR 115.001 Oefin i ol'­ , _ Ai^ chapter:

(1)"Asset" means any of the transferor used in the business,
whether owned or not and v- ! ' aor tangible or intangible, including real
estate, inventories, machini and equipment, furniture and fixtures,
contracts, franchises, licenses, goodwill, accounts receivable, contracts
for leased employes and customer lists. The outstanding shares of stock
of an employer which is a corporation are not assets of the issuing corpo-
ration for purposes of s. 108.16 (8), Stats.

(2)"Business activity" includes the product or the service provided by
a business.

(3) "Department" means the department of industry, labor and
human relations.

(4)"Employer" means any person who is or becomes subject to the
reimbursement financing or contribution requirements of ch. 108, Stats.

(5) "Employer's account" has the meaning designated in s. 108.02
(14), Stats.

(6)"Employing unit" means any person who employs one or more
individuals.

t'7) "Bayroll"
 

roll" has "n e i ;z ­ i ag designated in s. 108.02 (21), Stats.

%_A he first $10,500 of , a	 r,,id by an em-•
d ;L "^,-	

. 

1.11' ..	 ; : an individual, h1clui_,,:i-.,.; any wages paid
Or	 co, i, c	 _,:-.-.iiployment corn-i, A.: ,.: lim law of any

fi^	 ..rider s. 108.02 (21), Stats.

"Successor" Ti. '	 _nsferee when atransLrof a business has
a(c,i,irred under th: k:	ch. 108, Stats., and when either the de-

Linent find. success-orship -J atus under s. 108.16 (8) (c), (d) or (e
...I;A %., or the	 r i,	 = .s succesorship status under s. 108.16 (8)

( W. Stats.
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(10)"Transfer percentage" means the percent of the transferor's total
pa-.-roll for a recent and representative perioi l prckec ,.ing the transfer

TI recentCdAo. which	 to 	 ^u
,idrepresentat : , (; .-I( ri ,.( I shall ;(V;	 2al

—ay

	

quarters presli"'cin "y1 h .l.	 u—,
be expanded to incl,idl ( Lh^	 the
transfer if the transfur 	 d	 ULU I	 date and

there was no payroll	 to	 trans.(:.,
the four most recently com j ^ ,,ed quarters.

(11)"Transferee" means the person to	 .-;set or business ac-
tivity is transferred, whether or not that pe, scir. 	 ..mployer before the
transfer.

(12)"Transferor" means an employer which transfers an asset or busi-
ness activity.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.01 Business transfer; methods used in business transfers and
in the ordinary course of business; transfer of an asset; transfer of a busi-
ness activity; total or partial transfer. (1) BUSINESS TRANSFER. Under s.
108.16 (8) (a), Stats., a transfer of business occurs when any asset or
business activity is transferred in whole or i n part by a transferor to a
transferee by any method other than in the ordinary course of business.

(2)METHODS USED IN BUSINESS TRANSFERS. Methods of transferring
assets or business activities include gift, sale, lease, inheritance, foreclo-
sure, termination or cancellation of lease, bankruptcy sale, reorganiza-
tion, merger or consolidation and receivership.

(3) EVENTS WHICH ARE NOT BUSINESS TRANSFERS. Corporate name
changes, the election or cancellation of Subchapter S status under section
1362 of the internal revenue code by a corporation, the transfer of payroll
function only and the transfer of employes between an employe service
company and its clients or customers are not transfers of a business. The
transfer of shares of corporate stock by a stockholder is not a transfer of
business for the corporation which issued the shares. Sale of used equip-
ment or furniture and fixtures which are being replaced or no longer be-
ing used are considered transfers in the ordinary course of business rather
than business transfers under ch. 108, Stats.

(4) TRANSFER OF AN ASSET. An asset is transferred if ownership, pos-
session or use changes from the transferor to the transferee.

(5) TRANSFER OF A BUSINESS ACTIVITY. For a transfer of a bu:.'noss
:::cti v i y to be a bu.,, iness transfer unta,:r this s(, :tion z ­ d s. I Ob 16 '8,

vl4 i_S_ tlSP ')UFiTlk-^s activity aftt_' tilt..;.ill.: to
n "'s-, 	1" Ly —	 .-ne transfer. In 6, L ^ 	 A i 	 a i"'.
ti"	 try	 a, c ntinued r	 t;	 i, part.; 11
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(b)Th.	 tL-a—i re, 's bu. ia, ­ 	to that	 he
transferor v 'ic-li	 3 ',- ';-,ii1-;ortant to ti 	 IC',

(c)The con;. -,i l ie. l u se of the transferor's tra( name by the
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(i) The transfer of goodwill;

(j) The existence of a noncompetition clause in the contract prohibit-
ing the transferor from engaging in the same kind of business activity in
the area; and

(k) The transfer of a license or a franchise.

(6) TOTAL OR PARTIAL TRANSFER. The transfer of a business may be a
total transfer or a partial transfer. If only a portion of a business is trans-
ferred, the department shall compute and apply the transfer percentage
under s. ILHR 115.08.

History : Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.02 Determining date of traw fer. The effective date of a trans-
fer of business shall be the date on which the transferee first has actual
operating control over business assets and business activities. In deter-
mining the effective date of a transfer of business, the department shall
consider:

(1) Legal documents related to the transfer;

(2) Any statements or documents tending to show that actual operat-
ing control was transferred on a date earlier than that reflected in legal
documents related to the transfer; and

(3) Any other relevant evidence.

History: Cr. Re ,̂ 	r, January, 1992, `^o. 433, eff. 2- 1 -92.
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1 3) The department may use any other relevant information, however
obtained, in order to make a determination regarding a business transfer
_near this section. 'Under ss. 108.14 (2) and (2m) and 10h.2i Stats., t.ie

-nerf may, at any reasonable time, insneQt the wo. -k ,crr-l - ni.

	

4.1n,^r r ^orc:s of „_i employing unit, or 	 1.i;:	 _h	 i -

	

t 	.	 lieve may bt	 :p•a,
for p oi'Scl d Services so , h..:.

	

n_...	 i..	 .,_ t.,, ttribution liability c 1.	 or,

ch. 105, SL

4) The depa. a .ent may issue determinatioi;s, cc.—p, ations, recom-
putations and appeal tribunal decisions as necessary under ss.108.09 and
108,10, Stats., in connection with any issue arising under this chapter.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.04 Transferee as successor; non -successor transferee. (1)
STANDARD FOR SUCcEssm The transferee becomes a successor under s.
108.16 (8), Stats., if:

(a) A transfer of business has occurred under s. ILHR 115. 01; and

(b) The department finds successorship status under s. ILHR 115.05
or 115.06, or the transferee requests successorship status under S. ILHR
115.07.

(2) NON-SUCCESSOR TRANSFEREE. If the transferee is not a successor
under sub. (1), s. ILHR 115.11 applies.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.05 Mandatory successor. The department shall find that a
transferee is a mandatory successor under s. 108.16 (8) (e), Stats., if the
business transfer satisfies s. ILHR 115.01 and if:

(1) At the time of business transfer, the transferor and the transferee
are owned or controlled in whole or in substantial part under s. ILHR
115.08, either directly or indirectly by legally enforceable means or
otherwise, by the same interest or interests under s. ILHR 115.08;

(2) The transferee has continued or resumed the business of the trans-
feror either in the same establishment or elsewhere, or the transferee has
employed substantially the same employes under s. ILHR 115.08 as
those the transferor had employed in connection with the business trans-
ferred; and

(3) The same financing provisions under s. 108.15, 108.151 or 108.18,
Stats., apply to the transferee as applied to the transferor on the date of
the transfer.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILh r: i '.516 Trre;isfers involving fiduciaries. (1) TRANSFER TO A FIDUCI-
A.azv. 7-1, ,:t r —Ain,•1,`. shall find that a transferee is a mandatory succes-

Stats., if:

v- rt	 a legal representative, trustee in ba::;r ir)i:;" . ; c  a
.!cc. : v4 : : u ,.rusLee of a person, partnership, association or corp<;r...ivii, or

of the estate of a person, or legal representative of- deceased
^ers^,r.•

^t^r, January, 1992, No. 433
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The°:a..^fer^^ 1 cons.inutdcrr^c^^m<^^.;hei,^ISineti:.c° ^E trans-
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ovisiCs I	 r s. 108.15, 108.151	 or 108.18,

	

o'--it;	 as aphi.k 	 the transferor on	 the date of
the tra..si( .

('„ ` :'1;:':` ; ° R FROM A FIDUCIARY. If the business of a suc('',Sor em-
plo^, t.^ ^,^«i;^E 3 in sub. (1) is transferred, the transferee is ok : ,.., a ^. suc-
cessor unli %nr s. 108.16 (8) (d), Stats., if the transferee would h"-.'e een a
successor under s. ILHR 115.04 except for the intervening existence of
the successor employer under sub. (1).

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.07 Optional successor. (1) STANDARD. A transferee may elect
to become a successor under s. 108.16 (8) (b), Stats., if the business trans-
fer satisfies s. ILHR 115.01 and if:

(a) The transfer included at least a transfer percentage of 25% of the
transferor's total business as determined under s. ILHR 115.09;

(b) The same financing provisions under s. 108.15, 108.151 or 108.18,
Scats., apply to the transferee as applied to the transferor on the date of
the transfer;

(c) The transferee has continued or resumed the business of the trans-
feror either in the same establishment or elsewhere, or the transferee has
employed substantially, the same employes under s. ILHR 115.08 as
those the transferor had employed in connection with the business trans-
ferred; and

(d) The department has received a timely written application from the
transferee requesting suecessorship status.

(2) WRITTEN APPLICATION; TIMELY RECEIPT; WITHDRAWAL. (a) The de-
partment shall consider as timely under sub. (1) (d) any written applica-
tion from the transferee or its representative which is received by the
department on or before: July 31 of the year in which the transfer date is
January 1 to March 31; October 31 of the year in which the transfer date
is April 1 to June 30; January 31 of the year following the year in which
the transfer date is July 1 to September 30; and April 30 of the year
following the year in which the transfer date is October 1 to December
31, unless par. (b) applies.

s, I	 ««	 :he written application would otherwise be a
ti. :.urrF	 .:)liday under state or federal la y., the d__t

	

Day which is not a Saturday, Sun g	of It guI

	

i3' : ,?ral iv_ The department shall -iso	 a:;
	«1c'.:..:ru.ilt^d is ,zither postmarke:' ric	 ifr n^.rt

	

ceived by the department no la 	 'an '1
ys......	 due d,. -'(,.

c. .. _ °ansferee may withdraw its application requesting successor-
ship status if a written withdrawal is received by the department before

Register, January, 1992, No. 433
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the issuance of an initial determination regarding its application or
wit!,; 21 days after issuance.

e-istcr, January, 1992, No. 433, eff.

or controilei., in	 the same interest or

	

'it , same	 )Naiallv 6,	(1) OWNED OR CON-
...._.,	 on. 1, 	 s. ILHR 115.04 (1) are

r,	 h ntiL: t :!- are owned  or controlled, either
i, ,,, tl. sano interest or interests.

c" i'l:REST OR INTERESTS. '^' ,i( , department shall presume,
0c 'Itrary, that tLk ^; : -t Le i,n terest or interests includes
parent of the indivi 6 L, wd A ao owned or controlled the

or _a._ , ,,:_nbination of more than one of them. To overcome the
...... ptiwri -.hese are the same interest or interests, it must be es-

.1lished that:

(a)Usual and customary sales procedures were followed;

(b) All transactions were at fair market value and similar to those
available to unrelated parties under similar circumstances;

(c)The spouse, child or parent of the individual who owned or con-
trolled the business was not employed by the business in the 12-month
period prior to the transfer in a position in which he or she was able to
make management decisions;

(d)The individual who owned or controlled the business prior to the
transfer has no ownership interest, either directly or indirectly, in the
transferee; and

(e)The individual who owned or controlled the business prior to the
transfer is not employed by the transferee in a position in which he or she
is able to make management decisions.

(3) EMPLOYED SUBSTANTIALLY THE SAME EMPLOYES. The conditions of
s. ILHR 115.05 (2), 115.06 (1) (b) or 115.07 (1) (c) that the transferee
has employed substantially the same employes as those the transferor
had employed are met if 50% or more of the employes employed by the
transferor in connection with the business transferred work for the
transferee.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.09 Determining transfer percentage; minimum transfer per-
centage; estimating transfer percentage; applying transfer percentage. (1)
DETERMINING TR I NSFER PERCENTAGE. The transfer percentage is com-
pi, t ed by d" ' umg the payroll 	 the transfers A portion of the trans-

	

'	 -	 .;- ^1	 ­Ir^,iisf' total

	

bu..	 or to : he	 Lite	 erors:",	 .
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(3) ESTIMATING THE TRANSFER PERCENTAGE. When the transferor does
not provide information at the department's request or thr information
provided is not sufficiently spec ii1c or accurate. the departs_.; n-, sti-
mate the transfer p­ c.... -	 v oi_ l',r h:.	 .A',, „x ...,.;CL.,_., bil.

(4) APPLYING
whether option"; ' o.	 tip tle Y«r ..__. .

(a)Apply the tra be to the . w^ i in
the employer's accouri^ llhc transferor as of the transfer date and to the
appropriate June 30 br.:_^.ices of the transferor;

(b) Apply the transfer percentage to the transferor's payro.i prior to
the transfer date as needed to correctly calculate the transf,.^e<'> c-.mtri-
bution rates; and

(c) Transfer the amounts so calculated to the employer's account of
the transferee.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

IhHR 115.10 Effects of successorship. (1) MPLOY,^it STATUS. (a) A
transferor which is no longer rn ^ rr, „c.; ; -	 ° I;.isiness has
occurred shall submit cone°.::;_; :on N its n \ A ,.- which may be
outstanding on the date of transfer or which become due subsequent to
that date for a quarter including the transfer date.

(b) If not already an employer, a successor becomes an employer sub-
ject to ch. 108, Stats., on the date of transfer and is liable for contribu-
tions or payments in lieu of contributions, whichever is applicable, from
that date.

(2) TRANSFER OF EMPLOYER'S ACCOUNT BALANCE. (a) Total successor-
ship. When a transfer of business results in a total successorship, the suc-
cessor shall take over and continue the transferor's account, including its
positive or negative balance under s. 108.16 (8) (f), Stats.

(b) Partial successorship. When a transfer of business results in a par-
tial successorship, the successor shall take over and continue the trans-
feror's account, including its positive or negative balance, in an amount
determined by the transfer percentage under s. 108.16 (8) (f), Stats.

(3) TRANSFER OF RATE EXPERIENCE. (a) Successor not an employer at
time of transfer. If the successor was not an employer at the time of trans-
fer under ch. 108, Stats., the department shall assign to the successor, as
of the date of transfer, the basic contribution rate assigned or assignable
to the transferor on the datt transfer under s. 108.16 (8) (g), Stats. If
th, 1 e are several 'transfers :° ,:usiness on the s:: :P date of transfer to a
: ,.n.. successor, th, ba^:: ., _ , rich will ^^ .__:::,.led to the successor
n nay- not be higher tua.ri tl ; 	 basic ra4e w ir' ch app lied to any of the

sf. rors of wt^i• ;1 1	 ,. E- is a successo:° or the year in which the
transfc ' oc, :-,urr isd.

'6:1'	 i . irie Of	 if 'Ii, 	 .ct .. ,,, w:	 an
< ..	 r ,:ader ch.1'1= aats., _^:^^^ 1ec :: 	 i3a11
retain	

.
Jt ( eta r	 i;	 calendar	 if the a7!Sll, 1'r SUI7SE-

qU1	 J 'c:,, , £ c.	 08.0k, Stat	 "'h 	 _,:	 . 4,sign a
1:11r •:	 ^;. 	 ,,rt t-.\perienc€ . ;i the transf: ,,or and succes-
o:. 'o:` tide ^.: ; xars {,;	 o, Mats., the department shall determine

the experience 6. ;.he si:cl 	̂ account by a llocating to that account
Register, January, 1992, No. 433
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the respective proportions of the transferor's payroll and benefits prop-
erly assignable to t-e business t,-

a,	 r, z;i. 1,:c: n:, atthe
,i^ .it pt 	 or , n( l f,­,r t l :k ;uc-

(8) (i), Stats. The r _x.i . , ,,;sor shall comp....: !xclu-
-:.n , xcess of the payroll base as t iiuugh only one emplo ,) er existed ior

Lilac entire year.

(5)TRANSFER OF LIABILITY FOR CONTRIBUTIONS OR PAYMENTS IN LIEU
C i, CO\:'3113Ci, , 	 —,I e transferor and c.ccesscr shall be jointly and sev-
e,,,L. ,y':::.0 ..-  -'or	 of dk.o -. ransferor's ;::<.i; lit-- for contributions or pay-

at 'h(-	 :-ansfer under s. 108.16
t	 SU(;,'('.;'.1W,	 be proportioned to the

extc.,t of	 tm.s ,. erred business :!s de,­mined by the transfer
percentage.

(6) TRANSFER OF BENEFIT LIABILITY. (a) Total successorship. When a
transfer of busin( results ina total successorship, all benefits paid after
the transfer	 :	 be charged to the err1)!c, L'S account of the suc-
cessor, even thoi ' :, l- b,, ^ t ,d on prior services for	 ;.ransferor in the trans-
ferred business Vn(^ .sr s. 108.16 (8) (i), Stats.

(b) Partial successorship. When a transfer of business results in a par-
tial successorship, any benefits charged to the transferor after the trans-
fer date for employes of the transferred business shall be credited to the
employer's account of the transferor and recharged to the employer's ac-
count of the successor.

History: Cr. Register, January, 1992, No. 433, eff. 2-1-92.

ILHR 115.11 Non-successor transferee. (1) STANDARD. A transferee
which is not a successor under ch. 108 and this chapter becomes an em-
ployer as of the date of transfer under s. 108.16 (8) (j), Stats., when the
following conditions are met:

(a)A transfer of business has occurred under s. ILHR 115.01; and

(b)The transferee is not currently an employer subject to ch. 108,
Stats.

(2) EFFECTS OF A TRANSFER WITHOUT SUCCESSORSHIP. (a) The trans-
feree becomes subject to ch. 108, Stats., on the date of transfer and is
liable for contributions or payments in lieu of contributions, whichever is
applicable, from that date.

(b) The transferee shall be assigned an initial or new employer rate for
the first 2 years under s. 108.18 (2), Stats.

c) The first coli", ribution report shall be d,.,	 the transferee on the

	

s. -'—'HR 110.06 (3,,	 for the quarter fol-
the transfer	 .:_nuary 31 for those

quart(. zef	 .1.%	 year.

No. 433,,-fi.'.:_.-1-92.

i,'.( )e .<; .-January, 1992, No. 433
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