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pay, overtime and	 similar items an ,>xe'.,;i. . d. The rate of contribu-
tion or cost wh

i
ch is _f rcimwrlly an hourly :.!A'_'_ie number of hours of

work on which it is payable, will be reflected in the wage determination
as such. If the contributions or costs for certain economic or fringe bene-
fits are expressed in a formula or method of payment other than an
hourly rate, the department may, at its discretion, express in the wage
determination the rate of contribution or cost used in the formula or
method of payment. The equivalent converted per hour value of the con-
tribution or cost exprcsse, ! a formula or method of payment other than
an hourly rate will be incli --- i ed in the prevailing hourly wage rate.

(a) Contribution irrevocably made by an employer to a trustee or to a third
person. Contributions for economic or fringe benefits made to a trustee or
to a third person irrevocably will be considered in ascertaining hourly
contributions. The "third person" must be one who is not affiliated with
the employer. The trustee must assume the usual fiduciary responsibili-
ties imposed upon trustees by applicable law. The trust or fund, except
those used for apprenticeship training, must be set up in such a way that
in no event will the employer be able to recapture any of the required
contributions paid in or in any way to divert the funds.2

(b) Fund, plan or program. The contributions for economic and fringe
benefits must be made pursuant to a bona fide fund, plan, or program. 3

(c) Unfunded plans. 1. The reasonable anticipated costs to an em-
ployer pursuant to an enforceable written commitment to carry out a
financially responsible plan or program, will be considered economic and
fringe benefits.'

2. No type of economic or fringe benefit is eligible for consideration as a
so-called unfunded plan unless:

a. A copy has been supplied to the department;

b. It could be reasonably anticipated to provide benefits described in s.
103.49, Stats., and sub. (8);

c. It is a bona fide commitment; and

d. The plan or program providing the benefits has been communicated
in writing to the laborers, workers and mechanics affected.

(9) "Wage determination" includes the original determination and
subsequent determinations modifying or otherwise changing the provi-
sions of the original determination. '

(10) "Public building or any other project of public works" includes
building or work involving the erection, construction, remodeling or re-
pairing, under contract with the state of Wisconsin, any department
thereof, or any public building corporation.

(11) "Building or work" includes construction activity as distin-
guished from manufacturing, furnishing of materials, or servicing and
maintenance work, excepting for the delivery of mineral aggregate such
as sand, gravel or stone which is incorporated into the work under the
contract by depositing the material substantially in place, directly or

7through spreaders, from the transporting vehicle.

(12) "Erection, construction, remodeling or repairing" means all types
of work done on a particular building or work at the site thereof in the
Register, October, 1990, No. 418



INDUSTRY, LABOR AND HUMAN RELATIONS	 21
Ind 92

construction or development of the project, including, without limita-
tion, erecting, cons

t
ruction, remodeling, repairing, alter

i
ng, painting and

decorating, the transporting of materials and supplies to or from the
building or work done by the employes of the contractor, subcontractor
or agent thereof, and the manufacturing or furnishing of materials, arti-
cles, supplies or equ i t:;lent on the site of the building or work, by persons
employed by the cart ractor, subcontractor or agent thereof.

(13) "Site of the work" means the premises and vicinity upon which
any building or work is to be performed under the contract.

(14) "Department" means the state of Wisconsin department of in-
dustry, labor and human relations.

(15) "Contractor", under s. 103.49 (2), Stats., means a person, includ-
ing a construction manager or consultant, who has entered into a con-
tract with the state, any department thereof or any public building cor-
poration for a project of public works.

(16) "Subcontractor" means any subcontractor of a contractor and
subcontractor of a subcontractor, regardless of tier of subcontractor.

(17) "The prevailing hours of labor" included in a wage determination
for any given trade or occupation, are the hours per day and per calendar
week for which hourly basic rates of pay are paid.

Hi
s
tory: Cr. Register, January, 1967, No. 133, eff. 2-1-67; am. (intro.), (4),(8) (a), (c)1, (c)

2a, (c) 2d, (9), (12), r. and reer. (1), (7), (8) (intro.), cr. (14) to (17), Register, January, 1976,
No. 241, eff. 2-1-76; am. (4), (5), (8) (c) 1. and 2. d. and (9), Register, January, 1986, No. 361,
eff. 2-1-86; am, (8) (e) 2.b., Register, June, 1987, No. 378, eff. 7-1-87; correction in 15) made
under s. 13.93 (2m) (b) 7, Stats., Register, June, 1987, No. 378.

Ind 92.015 Collecting and compiling wage rate iiformation. The method-
ology to be used for the collection and compilation of wage rate informa-
tion shall be the same as described in s. Ind 90.015.

History: Cr. Register, January, 1986, No. 361, eff. 2-1-86.

Ind 92.02 Apprentices. (1) Apprentices may work at less than the pre-
vailing wage rate for the work they perform when they are employed
pursuant to and individually registered in a bona fide apprenticeship pro-
gram administered by the U.S. department of labor, a state agency rec-
ognized by the U.S. department of labor, or under Wisconsin's appren-
ticeship law, ch. 106, Stats.

(2) Any employe who is not properly registered as an apprentice under
sub. (1) shall be paid not less than the prevailing wage rate applicable to
the work actually performed.

(3) Apprentices shall be paid a percentage of the applicable journey-
man's hourly basic rate of pay specified in the wage determination issued
for a project.

(4) The appropriate hourly basic rate percentage shall be obtained
from each apprentice's indenture.

(5) Except as provided in this subsection, apprentices shall receive all
fringe benefits specified for the appropriate journeyman classification in
the wage determination issued for a project. If the department deter-
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mium rate below the hourly basic rate contained in the wage determina-
tion. '

History: Cr. Register, January, 1967, No. 133, eff. 2-1-67; r. and reer. Register, January,
1976, No. 241, eff. 2-1-76; am. Register, January, 1986, No. 361, eff. 2-1-86.

Ind 92.06 Laborers, workers and mechanics subject to s. 103.49, Stats.
Every laborer, worker and mechanic employed directly upon the site of
the work by the employer shall be subject to s. 103.49, Stats., regardless
of the contractual relationship alleged to exist.

History: Cr. Register, January, 1967, No. 133, eff. 2-1-67; am. Register, January, 1976, No.
241, eff. 2-1-76; am. Register, January, 1986, No. 361, eff. 2-1-86.

Ind 92.07 Payrolls and records. Every employer shall keep and, upon
request of the department, promptly furnish copies of any or all payrolls
and records relating to work done, hours worked, and wages paid to la-
borers, workers or mechanics, and shall allow the department to examine
original records relating to any and all work to which s. 103.49, Stats.,
applies.

History: Cr. Register, January, 1967, No. 133, eff. 2-1-67; am. Register, January, 1976, No.
241, eff. 2-1-76; am. Register, January, 1986, No. 361, eff. 2-1-86.

Ind 92.075 Procedure for requesting wage determination. (1) The de-
partment or officer having the authority to prescribe the specifications
shall request the department to ascertain the prevailing wage rate, hours
of labor and hourly basic pay rates for all trades or occupations required
to complete any project of public works which meets or exceeds the dol-
lar thresholds provided in s. Ind 90.155.

(2) The request shall be made on the form numbered DILHR-ERD-
5719, which shall be provided at no charge by the department.

(3) The department may be notified about ensuing projects as far in
advance as possible. However, the official request to the department to
ascertain and determine the prevailing wage rate, hours of labor and
hourly basic pay rates for all trades and occupations required in the work
contemplated shall be made between 50 and 60 days before soliciting
bids.

,Note: "Application For A Prevailing Wage Rate Determination", form DILHR-ERD-
5719, may be obtained at no charge from the Department of Industry, Labor and Human
Relations, Equal Rights Division, P.O. Box 8928, Madison, WI 53708.

History: Cr. Register, January, 1986, No. 361, eff. 2-1-86

Ind 92.08 Procedure for an administrative review. The procedure to be
followed by the department in conducting an administrative review of
the prevailing wage rates or hours of labor determined for any project
shall be the same as those prescribed for municipal public works projects
in s. Ind 90.10.

History: Cr. Register, January, 1967, No. 133, eff. 2-1-67; r. and reer. Register, January,
1976, No. 241, eff. 2-1-76; r. and reer. Register, January, 1986, No. 361, eff, 2-1-86.

Ind 92.09 Posting of wage rates and hours. A clearly legible copy of the
determination issued by the department for the project, together with
the provisions of s. 103.49 (2) and (4), Stats., shall be kept posted in at
least one conspicuous and easily accessible place at the project site by the
employer engaged on the project and such notice shall remain posted

Register, October, 1990, No. 418
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dtari ar dre fall time any laborers, workers or mechanics are employed on

I^:^ sor }: t	 tegist: r. Jar.:_:,n . 197;;, 5-. 2 i i , 6 ,1 .2-1-76t a:u. i^::.';.•rr r. January, 1986, No.
efl. .;_ ^ 4r 6:: ^,rr:^, :.^.;..... ..	 .i:u r	 13.93 2''m' , .	 Jude, 1987, No.

1, r ! ' 1 1,110 1987, No. 378.

Ind	 lt...,:,::. The daft' :,.	 b. mail shall be
the date .	 a;-. the document unless— . .,.,:i,;:.:, ,.._	 by proof.

History :	 I;• , .January, 1976, No. 241, eff. 2-1-7n.
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(a) The ;, rm	 '	 , i' •-	 in s. 103.49, Stats., is the so-called "open
end" provisr, r..	 _,	 ire benefits may be recognize- : I)% the de-
partment as the b,: ;i, i -, ,,urn:,	 ,..n i, rlar fringe benefit need not be _01 Ogniz, r be-
yond a particular 	 ::.'r'; r	 .,,.,'nt to find that it is prevailing :.. a A area.

(b) To mn :l::• :.::cis: c,;..s iderir^ :.n^ ;:.-i:,_ credit to any and all economic ar.d fringe
:::•L!s sn::.r •:: Nt r.:, h .eight be ilhe%,.ri 	 iot , enuine, the qualifications required by the
ar;.n,•;^i i,. ^ ch,-conomic and fr.:-, ^,e, ditsmustbebonafid..Nodifficultyisantici-

p:.., ,̂l in ;:,r ^i.	 wl:ether a ;::.. ire:;. : ,, 	 o: fringe'::o::Pfi> is bona fide in the ordi-
nary e..: , , , ii, r are th:,sea •.r- con: i ruction inuu. i ::.. • rd which are estab-
lisiied undo a t:: ,:;a [und, plan ur prograt, . 'i he following are typ i cal conventional economic
and fringe ben, ft, : : :.i< r ival or hospitai car-, pensions on retirement or death, compensation
for injuries or ilir.,:: resuiting from _,ccupa , L nal activity, or insurance to provide any of the
for, going, u::en. plw,zn, in benefits, Iife insurance, disability and sickness insurance, or acci-
dent ::: urai:re . „r. and holiday pay, defrayment of costs of apprenticeship or other
sil,::;;.r ;: r-:;,:':.ias, or other bona fide economic and fringe bene fits, but only where the em-
pL•y,•r is ::u n;;i;i::.d by other federal, stare, or local law to provide any of such benefits.

take credit for contribu.;,:::- .+a,:, under such conventional plans without
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Aa ix the cane of otner ,•eonomic and fringe benefits payable under s. 103.49, Stats., an
m:i:;cciea plan or pr,,;. rac: ;.:us;. by "bona fide" and not a mere simulation or sham for avoid-
my r.,i , ;;a:u e w:f 1,	 :,i:i..:,.. ,..

`' ^;,. 'Types of wage dcierm,u;.tions:

1. When economic and fringe benefits are prevailing for varior= „f l;,horers, workers
and mechanics in the area, such benefits are includable in any deparon,ot determination.
Illustrations contained in footnote 9, ss. Ind 90.04 and 90.05, set forth some of the different
types of wage determinations which may be made in such c ases.

2.When economic and fringe benefits for various ch.,;>, .. of laborers, workers and rm rhan-
ics do not prevail in the area, the wag( - ,:l i: •rminat ion. naii contain only the houriy L-ie rates
of pay, that is, only the cash wagos wiileh a: e prevaidi,;[ .`Or -.he various classes of L';,,re::^.
workers and mechanics.

(b) Subsequent determinations:

1. Except as provided in par. (b) 3., subsequent determinations by the department which
modify or otherwise change the provisions of the original determination shall be made within
30 days after the department issued the determination.

2. If the contracts are not awarded or if the project is rebid more than 180 days after the
date of the original determination, then the department or officer having the authority to
prescribe the specifications shall request a new determination prior to soliciting bids.

3. Requests for prevailing wage rates for trades or occupations which are required in the
work contemplated, but which are not included in the original determination, may be re-
quested before or after the contracts are awarded.

The terms include without limitation, buildings, structures, and improvements of all
types such as sanitary sewer or sewerage works, garbage incinerators, swimming pools, tennis
courts, parks, playgrounds, golf links, bathing beaches, bathhouses, city halls, courthouses,
jails, schools, hospitals, home. for the aged or indigent, dams, plants, parkways, subways,
tunnels, sewers, mains, power !i ws. pumping stations, railways, airports, terminals, docks,
piers, wharves, ways, lig:u ;.oasrs, buoys, jetties, breakwaters, levees, canals, dredging, shor-
ing, rehabilitation and reac, i ration of plants, scaffolding, drilling, bl asting, excavating, clear-
ing and landscaping. The manufacture or furnishing of materials, articles, supplies or equip-
ment whether or not a <tatc agency acquires title to such materials, articles, supplies or
equipment during the course of the manufacture or furnishing, or owns the materials from
which they are manufactured or furnished is not a "building" or "work" within the meaning
of these rules and regulations unless conducted in connection with and at the site of such a
building or work as is described in the foregoing sentence. S. 103.49, Stats., does not apply to
wage rates and hours of employment for laborers, workers or mechanics engaged in the
processing or manufacture of materials or products or to the delivery thereof by or for com-
mercial establishments which have a fixed place of business from which they regularly supply
such processed or manufactured materials or products; except that this section does apply to
laborers, workers or mechanics who deliver mineral aggregate such as sand, gravel or stone
which is incorporated into the work under the contract by depositing the material substan-
tially in place, directly or through spreaders, from the transporting vehicle. Ready-mix con-
crete is not a mineral aggregate under the provisions of s. 103.49, Stats. Labor employed by a
producer or commercial establishment which, although having a fixed place of business of the
kind in some location, operates in a location specifically established in order to supply a par-
ticular job within the purview of s. 10349, Stats., or in a locatio n used only sporadically when
a project happens to be close at hand, comes under the provisions of s. 103. 9. .tats. Inciden-
tal or casual sale of material from such plants to others does not cl as-ify i::o same as a fixed
commercial establishment.

a The term "site of work" normally contemplates a larger area than that which the com-
pleted building or work will actually occupy and will vary in size i; : ' t h, nature of the work
required to be done on the project. Obviously, on some projects all of tl:e work may be per-
formed within a few feet from where the installation or work is or wail be located, N : 1 , 1! on
oth,•rs requiring elaborate facilities such as a dam or flood control projw ct, the area may be
,, cite extensive. In order to apply the phrase "site of work" in a sound and realistic manner. it

mportant to examine both the geographical and functional aspects of the work in	 .on
wi; s some care.

` See Footnote 9 in ss. Ind 90.04 and 90.05 for specific examples of ways to me: i = age
determination obligations.
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