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Trans 400.01 Authority. (1) This chapter is promulgated under the au
thority of ss. 1.11, 85.16 (1) and 227.11 (2), Stats. 

(2) As specified ins. 227.01 (13) (d), (e) and (y), Stats., the definition 
of "rule" and the requirement to promulgate statements of general pol
icy and interpretation of statutes as administrative rules do not apply to 
action or inaction of the department which relates to the use of highways 
and is made known by signs or signals, relates to the construction or 
maintenance of highways or bridges, except as provided in ss. 84.11 (lr) 
and 85.025, Stats., or prescribes measures to minimize the adverse envi
ronmental impact of bridge and highway construction and maintenance. 

(3) As specified in ss. 20.395 (9) (qx), 84,01 (15), 84.015 and 84.03 (1), 
Stats., the department is directed to construct and maintain highways 
and related projects within the meaning of title 23, United States Code, 
and all acts amendatory and supplementary thereto, and the federal reg
ulations issued under that code, as well as to receive and expend all funds 
in accordance with the requirements of acts of congress making such 
funds available. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.02 Purpose. The purpose of this chapter is to implement the 
Wisconsin environmental policy act, s. 1.11, Stats., by establishing the 
policy by which the department will consider environmental effects of its 
major actions on the quality of the human environment, by identifying 
actions under the jurisdiction of the department that have the potential 
to affect the quality of the human environment, by determining the ap
propriate environmental analysis and documentation necessary for each 
action, by ensuring an opportunity for public participation in the pro
cess, and by establishing procedures by which the department will con
sider the effects of its actions on the quality of the human environment. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.03 Applicability. (1) The provisions of this chapter shall ap
ply to all department actions which may affect the quality of the human 
environment. 

(2) Where another state or federal agency has concurrent responsibil
ity with the department for a proposed type II action, a joint EA may be 
prepared with the other agency if the EA meets the requirements of this 
chapter. The department shall make an independent judgment on the 
need for an EIS in accordance with this chapter. 
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(3) Where a proposed action involves another state or federal agency 
approval or decision, and it has been determined that an EIS shall be 
prepared in accordance with NEPA or WEP A, the WEP A requirement 
for an EIS under this chapter may be waived if: 

(a) A joint EIS is prepared; or 

(b) After review of the other state or federal EIS by the department, it 
appears that the requirements as to content of the EIS prescribed in s. 
1.11, Stats., and this chapter have been met, and the EIS was developed 
and prepared through appropriate participation by the department with 
the other agencies in a coordinated effort to satisfy the requirement of 
NEPA and WEP A. 

( 4) If the joint EIS under sub. ( 3) appears to comply with the require
ments of WEP A and this chapter, public hearings shall be held in accord
ance with this chapter unless they are held in Wisconsin by the lead 
agency with effective participation by the department. 

(5) The department may accept certification of compliance by a 
county, city, village or town with any environmental laws applicable to 
improvements under the jurisdiction of the local government for which 
reimbursement is sought from the department through the local roads 
improvement program in s. 86.31, Stats. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.04 Definitions. In this chapter: 

(1) "Access roads" means the various; incidental, public roads that 
provide service and access to state parks, national and state forests, and 
state institutions. 

(2) "Alternatives" means other reasonable actions or activities which 
may achieve the same or altered purpose of the proposed action including 
the alternative of taking no action. 

(3) "Categorical exclusion" means an action which meets the defini
tion of the term in the guidelines published by the United States council 
on environmental quality as a federal rule in 40 CFR § 1508.4, July 1, 
1990, and the rule published jointly by the federal highway administra
tion and urban mass transit administration of the United States depart
ment of transportation in 23 CFR § 771.117, April 1, 1991, or the proce
dures published by the federal aviation administration of the United 
States department of transportation as order 5050.4A, chapter 3, para
graph 23, October 8, 1985, or other actions of the department for which 
neither an EA, EIS nor other environmental documentation is required 
by this rule. 

(4) "Cooperating agency" means any local, state or federal agency, 
other than the lead or transportation agency, which has jurisdiction by 
law over the proposed action or which has special expertise with respect 
to any relevant environmental effect generated by the proposed action. 

(5) "Department" means the Wisconsin department of 
transportation. 

(6) "DEIS" or "draft environmental impact statement" means the 
preliminary version of an EIS. 
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(7) "EA" or "environmental assessment" means a concise, compre
hensive document containing an analysis of a proposgd type II action to 
determine the significance of the action's environmental effects and 
whether or not the action constitutes a major action. 

(8) "Environmental effect" or "environmental impact" means a bene
ficial or adverse influence resulting from an action of the department. 
The term includes ecological, aesthetic, historic, cultural, economic, so
cial or health effects. 

(9) "EIS" or "environmental impact statement" means a written re
port containing an analysis of a proposed major action and its alterna
tives to identify and address their effects on the quality of the human 
environment. 

(10) "ER" or "environmental report" means a brief document used 
internally by the department to demonstrate a proposed action fits the 
criteria or conditions for approval as a categorical exclusion in 23 CFR § 
771.117 (d), April 1, 1991, or has met the review criteria of paragraph 
23.a. of chapter 3 of federal aviation administration order 5050.4A of 
October 8, 1985, or has been properly coordinated with other agencies 
having jurisdiction by law over specific activities. 

(11) "FEIS" or "final environmental impact statement" means the 
final version of an EIS. 

(12) "FONSI" or "finding of no significant impact" means an ap
proved, completed EA containing a finding that the proposed type II 
action is not a major action. 

(13) "Human environment" means the natural or physical environ
ment and the relationship of people with that environment. 

(14) "Joint lead agency" means the department together with any lo
cal, state or federal agency having equal responsibility for the prepara
tion, content and processing of an environmental document for a pro
posed action. 

(15) "Ldn" means the directly measurable sound level quantity using 
the day - night average sound level methodology developed for the 
United States environmental protection agency for estimating noise im
pacts at both civil and military airports. 

(16) "Lead agency" means the local, state or federal agency preparing 
or having taken primary responsibility for preparing the environmental 
document for a proposed action. 

(17) "LEIS" or "legislative environmental impact statement" means 
a written report containing an analysis to identify and address the effects 
on the quality of the human environment of a department-initiated re
port or recommendation on a proposal for legislation. 

(18) "Major action" means an action that will have significant effects 
on the quality of the human environment. It does not include actions 
whose significance is based only on economic or social effects. 

(19) "Major and significant new proposal" means a new proposal de
veloped by the department which, if legislatively authorized and funded, 
may significantly affect the quality of the human environment and repre
sents a significant departure from, or expaii-sion of, the department's ex-
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isting responsibilities by substantially expanding or substantially reduc
ing total resources allocated to any existing programs. 

(20) "Mitigation" means avoiding, minimizing, rectifying, reducing, 
eliminating or compensating for adverse environmental effects of a pro
posed action. 

(21) "NEPA" means the national environmental policy act, 42 USC 
4321, et seq. 

(22) "Notice of availability," "notice of intent," "notice of opportu
nity for public hearing" or "notice of public hearing" means a class 1 
notice as defined in ch. 985, Stats. 

(23) "ROD" or "record of decision" means a public record which 
identifies: 

(a) The department's selected course of action. 

(b) The selected action's environmental effects. 

(c) Alternatives to the action that were considered. 

(d) Mitigation measures selected. 

(e) Reason for rejection of suggested reasonable mitigation measures. 

(24) "Reevaluation" means the review of a DEIS or FEIS to assess 
whether there have been significant changes in the proposed action, the 
affected human environment, the anticipated environmental impacts, or 
the proposed mitigation measures. 

(25) "Scoping" means an early, open process with the public and pub
lic agencies for identifying the anticipated range of issues for a proposed 
action. 

(26) "Significant effects" means considerable and important impacts 
of department actions on the quality of.the human environment. 

(27) "SEE" or "system-plan environmental evaluation" means a con
ceptual environmental evaluation, that shall be considered the "detailed 
statement" required by statute commonly known as "environmental im
pact statement," developed as an integral element of a system plan that 
contemplates that if the plan recommendations are implemented, there 
will be subsequent project or site-specific environmental reviews. A SEE 
also serves as the LEIS regarding reports or recommendations on legisla
tion required to implement the plan. 

(28) "System plan" means a plan which identifies transportation facil
ity or service needs for a statewide system. The needs are identified con
ceptually without addressing specific design and locational details. 

(29) "Tiering" means the coverage of general matters in a broad EIS 
with subsequent narrower statements or environmental analyses which 
incorporate by reference the general discussion of the EIS. 

(30) "WEPA" means the Wisconsin environmental policy act, s. 1.11, 
Stats. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 
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Trans 400.05 Federal regulations adopted. Federal regulations, 23 CFR 
§ 771.117, April 1, 1991, adopted jointly by the federal highway adminis
tration and urban mass transit administration of the United States de
partment of transportation, and its federal aviation administration or
der 5050.4A, chapter 3, paragraph 23, October 8, 1985, pursuant to 40 
CFR § 1508.4, July 1, 1990, as approved by the United States council on 
environmental quality, and 40 CFR §§ 1506.8 and 1508.17 are adopted 
by the department and are attached hereto in appendix 1. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.06 Policy. (1) The department shall strive to protect and en
hance the quality of the human environment in carrying out its basic 
transportation mission and shall consider pertinent environmental fac
tors consequential to any proposed action. The policy expressed in this 
section and the procedures defined in this chapter shall be implemented 
as an integrated process beginning during the initial planning stage for 
department action. 

(2) The department acknowledges WEPA as a legal obligation shared 
by all divisions of the department to evaluate and be aware of environ
mental consequences of proposed actions. 

(3) Alternative courses of action shall be evaluated and decisions on 
proposed actions shall be made in the best overall public interest consis
tent with state and federal statutes and regulations. Decisions on pro
posed actions shall be based upon a balanced consideration of the find
ings of the environmental document, public comments, and the need for 
safe and efficient transportation consistent with local, state and national 
environmental goals. 

(4) Public involvement, interagency coordination and consultation, 
and a systematic interdisciplinary approach to analysis of the issues shall 
be essential parts of the environmental process for proposed actions. 

(5) Measures necessary to avoid, minimize and to mitigate adverse 
environmental impacts of proposed actions shall be part of the develop
ment and evaluation of alternatives. 

(6) The department shall implement procedures to make the WEPA 
process more useful to decision makers and the public by reducing 
paperwork and reducing delay utilizing the means for achieving these 
goals as specified in the rules of the United States council on environmen
tal quality at 40 CFR § 1500.4 and 1500.5, July 1, 1990, that are at
tached hereto in appendix 1. Environmental documents shall be concise, 
clear, and to the point and emphasize real environmental issues and 
alternatives. 

(7) In carrying out its responsibility under s. 1.11, Stats., the depart
ment shall substantially follow the guidelines issued as rules by the 
United States council on environmental quality and federal transporta
tion agencies. 

History: Cr. Register, April, .1992, No. 436, eff. 5-1-92. 

Trans 400.07 Action designation and environmental documentation. (1) 
The designations, type I, type II, type III and type IV shall be used to 
categorize department actions. Actions designated type I actions shall be 
considered major actions, and actions designated type IV shall be consid
ered categorical exclusions. 
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(2) Except for actions designated type IV actions which shall not re
quire any environmental documentation, actions designated type I, type 
II or type III shall require the following environmental documentation: 

(a) Type I. A type I action is normally a major action or a major and 
significant new proposal. An EIS or LEIS shall be prepared for type I 
actions as follows: 

1. EIS. An EIS shall be prepared for major actions. 

2. LEIS. When a major and significant new proposal consists of a re
port or recommendation of the department on a proposal for legislation 
initiated by the department that is not within the scope of any categori
cal exclusion, the department shall prepare an LEIS substantially fol
lowing the guidelines of the United States council on environmental 
quality in 40 CFR § 1506.8, July 1, 1990. 

(b) Type II. A type II action is normally one for which the significance 
of the environmental impact is not clearly established. Either an EA, 
SEE or screening sheet shall initially be prepared for type II actions as 
follows: 

1. EA. An EA shall be prepared for those project actions for which the 
significance of the environmental impact is not clearly established. If it is 
concluded from the analysis in the EA that the type II action is a major 
action, an EIS shall be prepared. If it is concluded from the analysis in 
the EA that the type II action is not a major action, the EA shall be 
revised to constitute a FONSI, and the FONSI shall serve as the envi
ronmental document. The FONSI shall be prepared only after availabil
ity of the EA for public and cooperating agency review and comment and 
the incorporation of any appropriate revisions resulting from the public 
involvement process. Where a permit will be required or other agency 
coordination is specifically required by law, the FONSI may serve as the 
vehicle for such permit or coordinating agency approval. 

2. SEE. In the case of proposals contained in system plans, if it is con
cluded they are major and significant new proposals, a SEE shall be pre
pared. If it is concluded from an analysis of the system plan that it does 
not contain any major and significant new proposals, a clear statement of 
that determination shall be incorporated within the system plan or as a 
separately identifiable and retained record of the department's 
determination. 

3. Screening sheet. In the case of reports or recommendations of the 
department on proposals for legislation initiated by the department, if it 
is concluded from the screening sheet they contain major and significant 
new proposals, an LEIS shall be prepared. If it is concluded from the 
screening sheet that they do not contain any major and significant new 
proposals or are within the scope of any categorical exclusion, a clear 
statement of that determination shall be included on screening sheet. 

(c) Type III. A type III action is normally one that is likely to fit the 
criteria for a conditional categorical exclusion in 23 CFR § 771.117 (d), 
April 1, 1991, or federal aviation administration order 5050.4A, chapter 
3, paragraph 23.a., October 8, 1985, or otherwise requires coordination 
with or concurrence of another agency. An ER shall be prepared for type 
III actions to demonstrate whether the proposed action does fit the crite
ria or conditions for approval as a categorical exclusion in the federal rule 
and has been properly coordinated with other agencies having jurisdic
Register, April, 1992, No. 436 
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tion by law over specific activities. The ER shall serve as the depart
ment's record of coordination with other agencies having jurisdiction 
over specific activities, including the following activities: 

1. Construction-related activities including, but not limited to, stream 
crossings, fills in wetlands and temporary structures in or over streams or 
wetlands. 

2. Defined land use acquisition including, but not limited to, the acqui
sition of agricultural lands, historic or archeological sites, and state, 
county or national forest lands. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.08 Categorization of department actions. (1) Based on past 
experience with analysis of similar actions, the following typical depart
ment actions and proposals are categorized as type I to IV as follows: 

ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
1. Highways, with sub- a. Construction of a new free- I 

stantial land acquisi- way. 
tion. 

b. Construction of a new ex- I 
pressway. 

c. Construction of a new high- I 
way for more than 2.5 miles. 

d. Continuous relocation of a I 
highway for more than 2.5 
miles. 

e. Construction of an additional I 
one or more continuous lanes 
to an existing highway for 
more than 5.0 miles. 

f. Reconstruction of a substan- II 
tial length of a rural high-
way. 

g. Reconstruction of an urban II 
highway or street. 

h. Extensive remodeling, expan- III 
sion or modification of a rest 
area, wayside, weigh station, 
parking lot, scenic overlook, 
park-ride lot, access road, or 
similar facility, which sub-
stantially either increases the 
capacity of the facility or 
changes its use. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
2. Highways, with some a. Construction of a new rest II 

minimal or no land ac- area, wayside, weigh station, 
quisition. parking lot, scenic overlook, 

park-ride lot, access road, or 
similar facility. 

b. Construction of an additional II 
one or more continuous traf-
fie lanes within a highway's 
existing right-of-way. 

c. Construction or relocation of II 
an entrance or service road 
connection to a public road 
which affects the capacity of 
the public road. 

d. Resurfacing of a highway III 
which involves no major 
changes to the highway's 
horizontal or vertical align-
ment or to its horizontal 
cross-sectional elements. 

e. Minor reconditioning of a III 
highway which involves 
widening of the highway's 
shoulders or pavement and 
minor changes to its ge-
ometrics. 

f. Major reconditioning of a III 
highway which involves com-
plete rehabilitation of the 
highway, including replace-
ment of the driving surface 
and restoration of the aggre-
gate base course, and im-
provements to enhance 
safety, geometrics, drainage 
or intersections, with mini-
mal or no improvement in 
vehicular capacity. 

g. Construction of one or more IV 
additional auxiliary lanes 
within a highway's existing 
right-of-way for such pur-
poses as weaving, climbing, 
turning or speed change. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
3. Controls and permits. a. Implementation of a high- III 

way access control, such as a 
linear restriction of access to 
a transportation facility 
other than a restriction re-
sulting from an improvement 
project. 

b. Implementation of junkyard III 
control, such as relocation, 
consolidation or removal of 
junk yards located within 
1,000 feet of the nearest edge 
of the right-of-way of any in-
terstate or federal-aid pri-
mary highway. 

c. Issuance of a permit for use III 
of state-owned right-of-way 
which includes wetlands, 
drainage ways, or other envi-
ronmentally sensitive areas. 

4. Noise barriers. Construction of noise attenua- III 
tion barriers along an existing 
transportation facility as a re-
trofit operation. 

5. Scenic easement. Acquisition of scenic easement. IV 
6. Bridges, with substan- Construction of a bridge, where I 

tial land acquisition. none existed before, over a major 
waterway. 

7. Bridges, with some a. Construction of a bridge at a II 
minimal or no land ac- new location not contiguous 
quisition. to the existing structure. 

b. Replacement of a bridge at III 
the location of the existing 
structure, or at a new loca-
tion contiguous to the ex-
isting structure. 

c. Rehabilitation of bridge III 
which involves the repair, 
restoration or replacement of 
the components of the ex-
isting structure, including bi-
tuminous surfacing, concrete 
overlays, rails or ties. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
d. Maintenance of a bridge IV 

structure, including painting, 
deck or substructure repair, 
or adding a ballast to the 
ballast deck, over a water-
way. 

8. Railroads, with sub- a. Construction of a new high I 
stantial land acquisi- speed railroad. 
tion. 

b. Construction of a new freight I 
railroad for more than 2.5 
miles. 

c. Continuous relocation of the I 
tracks of an existing railroad 
for more than 2.5 miles. 

d. Construction of an additional II 
set of parallel tracks to an 
existing railroad for more 
than 5.0 miles. 

e. Reconstruction of a substan- II 
tial length of track of a rail-
road. 

f. Construction of a new or re- II 
placement rail car storage or 
repair building, or other simi-
lar facility, at a new location. 

9. Railroads, with some a. Construction of a new II 
minimal or no land ac- switching yard, piggy-back 
quisition. ramp, transloading, unload-

ing or loading facility, or 
other similar facility. 

b. Construction of an additional III 
one or more continuous 
tracks within the railroad's 
existing right-of-way. 

c. Extensive remodeling, expan- III 
sion or modification of a 
switching yard, piggy-back 
ramp, transloading facility, 
or similar facility, which sub-
stantially either increases the 
capacity of the facility or 
changes its use. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
d. Major reconstruction of a III 

railroad which involves com-
plete rehabilitation of the 
railroad, including replace-
ment of the rail and ties and 
restoration or replacement of 
the ballast, and improve-
ments to enhance safety, 
drainage or grade crossing 
visibility. 

e. Repair of a grade crossing, IV 
including replacement of rail, 
ties, and ballast through an 
existing highway or street. 

10. Airports, with substan- a. First time airport location I 
tial land acquisition. for a commercial service air-

port located in a standard 
metropolitan statistical area 
as defined and designated by 
the U.S. bureau of the cen-
sus. 

b. Construction of a new run- I 
way capable of handling air 
carrier aircraft at a commer-
cial service airport in a stan-
dard metropolitan statistical 
area as defined and desig-
nated by the U.S. bureau of 
the census. 

11. Airports, with some a. Construction of a new air- II 
minimal or no land ac- port or new runway. 
quisition. 

b. Extension of a major runway II 
or strengthening of any run-
way which would result in a 
1.5 Ldn or greater increase in 
noise over any noise sensitive 
area located within the 65 
Ldn contour. 

c. Construction, including ex- III 
tending, or strengthening 
runways, taxiways, aprons, 
or loading ramps at existing 
airports, except where such 
work will create environmen-
tal effects off airport prop-
erty. 

d. Removal of a displaced III 
threshold on a runway. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
e. Installation of an airport III 

navigational facility, includ-
ing a very high frequency 
omni range instrument and 
microwave landing system, 
approach light system, or 
runway end identifier light 
system. 

f. Construction or expansion of III 
passenger handling facilities 
and entrance roadways. 

g. Grading or removal of ob- III 
structions on airport prop-
erty and erosion control ac-
tions with no off-airport 
effects. 

12. Airports, with no off- a. Repair work, including re- IV 
airport impacts. constructing or resurfacing 

runways, taxiways, aprons, 
or loading ramps at existing 
airports. 

b. Installing or upgrading run- IV 
way lighting systems, visual 
approach slope indicators, ro-
tating beacons, wind indica-
tors, and security systems, 
including fencing. 

c. Acquisition of a privately IV 
owned airport, as long as 
only a change of ownership is 
involved. 

d. Issuance of airport planning IV 
grants. 

13. Administrative facili- a. Construction of a new or re- II 
ties. placement administrative 

building, including an office 
building, state patrol acad-
emy, driver licensing and 
testing station, state patrol 
communications building, or 
other similar facility, at a 
new location. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
b. Extensive remodeling, expan- III 

sion or modification of an ad-
ministrative building, includ-
ing an office building, state 
patrol academy, driver Ii-
censing and testing station, 
state patrol communications 
building, or other similar fa-
cility, which substantially ei-
ther increases the capacity of 
the facility or changes its 
use. 

c. Minor construction or expan- IV 
sion of an airport facility, 
such as a runway, taxiway, 
apron, service or entrance 
road, or passenger handling 
or parking facility. 

14. Financial assistance. a. Financial .grant for railroad II 
construction action that may 
be categorized as a type I ac-
tion in the table above. 

b. Financial grant for construe- II 
tion of a new port facilities. 

c. Financial grant for construe- II 
tion of a new disposal facility 
for harbor dredge material. 

d. Financial grant for dredging II 
of material for the purpose of 
expanding an existing har-
bor. 

e. Financial grant for disposal II 
of contaminated harbor 
dredge material into a new 
disposal facility. 

f. Financial grant under the II 
transportation economic as-
sistance program for the con-
struction of a local transpor-
tation facility. 

g. Financial grant for repair or III 
modification of existing port 
facilities in locations below 
the ordinary highwater mark 
that are not within an area 
designated by a bulkhead 
line, a lake bed grant, or a 
submerged lands lease. 
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I ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
h. Financial grant for repair of III 

an approved disposal facility 
for contaminated dredge ma-
terial. 

i. Financial grant for repair or IV 
modification of existing port 
facilities in locations below 
the ordinary high water 
mark that are within an area 
designated by a bulkhead 
line, lake bed grant, or a sub-
merged lands lease. 

j. Financial grant for mainte- IV 
nance dredging of navigable 
waterway. 

k. Financial grant for disposal IV 
of contaminated dredge ma-
terial into existing approved 
disposal facilities. 

15. Policy, contract, stan- a. Change in policy for non- II 
dard and specification highway use of highway 
changes. right-of-way or non-railroad 

use of railroad right of way 
by utility companies, or for 
access to other public roads 
or private residential or com-
mercial driveways or farm 
crossings. 

b. Change in policy for trans- II 
port of hazardous cargo, such 
as explosives, hazardous 
wastes, toxins, radioactive 
material, or any other similar 
cargo. 

c. Change in policy for the II 
maintenance program relat-
ing to the use of deicing ma-
terials, or to the use of pesti-
cides, herbicides or 
insecticides within the right-
of-way, or to the use of cut-
back asphalt or creosoted 
ties, or other similar materi-
als. 

d. Change in policy for acquisi- II 
tion of scenic easements. 
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ACTION TYPE LIST I 
ACTION ACTION 

IDENTIFICATION DESCRIPTION OF ACTION TYPE 
e. Change in policy on artificial III 

lighting for highways and 
airports. 

f. Change in policy for planting III 
and landscaping on transpor-
tation corridors. 

g. Processing a contract change III 
order for significant changes 
in project design. 

h. Major change in design stan- III 
dards or construction specifi-
cations. 

16. System planning. Publication or adoption of a sys- II 
tern plan. 

(2) In addition, the following actions and activities of the department 
are categorized type IV: 

(a) Activities exempt by statute or approved as categorical exclusions 
by the United States council on environmental quality pursuant to 40 
CFR § 1508.4, July 1, 1990, and the rule published by the United States 
department of transportation in 23 CFR § 771.117, April 1, 1991, or its 
federal aviation administration order 5050.4A, chapter 3, paragraph 23, 
October 8, 1985. 

(b) Enforcement activities. 

(c) Emergency activities to protect public health, safety and the 
human environment. 

( d) Ancillary activities which are part of a routine series of related 
department actions. 

( e) Actions which individually or cumulatively do not significantly af
fect the quality of the human environment and do not involve un
resolved conflicts in the use of available resources. 

(f) The budget request of the department as a whole submitted to the 
department of administration and legislature pursuant toss. 16.42 and 
19.45 (12), Stats. 

(g) Proposals for enabling or conforming legislation that are required 
to be enacted to comply with federal law or federal standards as the de
partment is authorized by ss. 20.395 (9) (qx), 84.01 (15), 84.015 and 
84.03 (1), Stats., as a matter of federal preemption, but only to the ex
tent so required and no further. 

(h) Reports or recommendation on proposals for legislation for which 
the department has performed or caused to be performed a SEE as an 
integral part of system plans. 

(i) Budget requests associated with implementation of a system plan 
for which a SEE has been completed. 
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(j) Reports or recommendations on revenue proposals. 

(k) Expenditure or appropriation requests involving only an existing 
department program, except requests that constitute major and signifi
cant new proposals. 

(1) Reports or recommendations on proposals for legislation that have 
not been initiated by or sponsored by the department. 

(m) Budgetary proposals submitted in response to a request by the 
governor, the legislature, legislative committees, or individual 
legislators. 

(n) Reports or recommendations on proposals for legislation that re
late to the level of transportation aids payments to local units of govern
ment, including mass transit aids. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.09 Scoping. (1) As part of system plan development process, 
the department shall perform SEE scoping. This scoping is to identify 
the issues to be addressed, alternatives to be analyzed, and the affected 
public or agencies involved in the system plan development. No scoping 
is required for reports or recommendations on proposals for legislation, 
LEISs, or type III and type IV actions. 

(2) For type I and type II project-level actions, the department shall 
determine by means of scoping, insofar as possible at the time that a 
proposed action is approved for planning, development or implementa
tion, the probable action designation, environmental review and agency 
coordination that will be required. If a decision to prepare an EIS is 
made, the department shall inform the public and affected agencies by 
publishing a notice of intent in the Wisconsin administrative register and 
a local newspaper of general circulation. The notice of intent shall 
include: 

(a) A statement that an EIS will be prepared. 

(b) A brief description of the proposed action. 

(c) A preliminary list of possible alternatives. 

(d) A brief discussion of the proposed scoping process. 

( e) Names and addresses of the contact persons at the federal and state 
review agencies. 

(3) The scoping process shall include, to the extent feasible, affected 
local, state and federal agencies, any affected American Indian tribes, 
and other interested persons. The scoping process may consist of meet
ings, hearings, workshops, surveys, questionnaires, interagency commit
tees, or other appropriate methods or activities, and may be integrated 
with other public participation requirements. 

(4) The department shall use the scoping process to accomplish the 
following: 

(a) Determine the scope of issues to be analyzed in depth in the envi
ronmental document. 
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(b) Identify and eliminate from detailed study and further considera
tion alternatives which are unreasonable and issues which are not signifi
cant or which have been covered and documented by prior environmen
tal review related to the proposed action. 

(c) Establish a schedule for document preparation and for opportuni
ties for public involvement. 

( d) Determine, when the department is involved in the development of 
proposals with other state agencies, which agencies may be joint lead 
agencies or whether one agency should be designated the lead agency. 

( e) Ensure the required involvement of any cooperating agencies. 

(f) Determine whether tiering shall be used to improve or simplify the 
environmental processing of complex actions. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.10 Preparation and content of environmental documents. (1) 
PREPARATION. The environmental documents shall be prepared by one 
of the following: 

(a) The department. 

(b) Local units of government under the direction of the department 
and with final review and approval responsibility by the department. 

(c) A consultant under the direction of the department and with final 
review and approval responsibility by the department. 

(2) SEE CONTENT. While the general issues to be addressed by a SEE 
are similar to those in the individual project evaluations, it is recognized 
that it, in most cases the analysis of transportation alternatives, includ
ing multi-modal analyses where appropriate, will be qualitative, reflect
ing the broad level of generality of system plans. Therefore, by necessity, 
a SEE shall be more conceptual, qualitative, and general than is common 
with the individual project environmental reviews. A SEE, prepared as 
an integral part of a system plan, shall address the following matters: 

(a) The range of environmental effects, including the effects on sensi
tive land and water resources, of system plans. 

(b) In non-attainment areas, the range of air quality impacts which 
might be expected from system plan recommendations. 

(c) The range of system plan effects on energy consumption. 

(d) The relation of system plans to adopted regional development 
goals and plans, including potential effects of transportation on land use 
and land use on transportation demand. 

(e) The range of anticipated effects of system plans on traffic 
congestion. 

(f) The range of anticipated effects of system plans on economic 
development. 

(g) The qualitative comparison of the costs of system plans and ex
pected benefits. 

(h) The range of effects of system plans on communities. 
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(3) DEIS AND FEIS CONTENT. (a) The DEIS and FEIS shall be consis
tent with applicable laws, orders and policies, and shall include all of the 
following: 

1. A summary which describes the proposed action and discusses the 
major environmental issues and controversies associated with the 
proposal. 

2. A statement of purpose and need for the proposed action. 

3. A discussion of the proposed action. The discussion shall: 

a. Evaluate alternatives. 

b. Specify the reasons for eliminating any of the alternatives from fur
ther consideration. 

c. Address each reasonable alternative being considered in detail, so 
that their relative merits and liabilities can be compared. 

4. A brief description of the human environment of the area or areas 
that may be affected by each of the alternatives under consideration. The 
amount of detail of such description shall be commensurate with the sig
nificance of the potential environmental impacts, but shall at a minimum 
identify and describe: 

a. The existing quality of the human environment, including the econ
omy, land use, demographics and projections of the population, traffic, 
natural and physical characteristics and their use, energy consumption, 
historic and archeological sites, and recreational facilities. 

b. The required agency coordination, public involvement and permits 
or authorizations. 

c. The relationship of the proposed action to adopted or proposed land 
use plans, policies, controls, and goals and objectives of affected commu
nities, including potential effects of transportation on land use and land 
use on transportation demand. 

5. A discussion of the environmental consequences. The discussion 
shall include the following: 

a. The environmental impacts of the alternatives. 

b. The adverse environmental effects, if any, which cannot be avoided 
should the proposed action be implemented. 

c. The relationship between local short-term uses of the human envi
ronment and the maintenance and enhancement of long-term 
productivity. 

d. The significant irreversible or irretrievable commitments of re
sources, if any, which would be involved should the proposed action be 
implemented. 

e. The beneficial aspects of the proposed action, both short and long 
term. 

f. The economic advantages and disadvantages of the proposed action. 

6. A discussion of the measures being considered to minimize the harm 
or enhance the beneficial environmental effects of the proposed action. 
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The discussion may include alternative designs or construction methods, 
alternative management actions, or other alternatives such as replace
ment, restoration or compensation. 

7. The names and qualifications of the persons primarily responsible 
for preparing the document or significant supporting background papers, 
including basic components of the DEIS and FEIS. 

(b) In addition to the contents required under par. (a), the DEIS shall 
also include the identification of the preferred alternative, if any. 

(c) In addition to the contents required under par. (a), the FEIS shall 
also incorporate the comments received during the DEIS and subse
quent hearing processes. A response shall be made to each environmental 
issue identified in the comments and not addressed in the DEIS. The 
response shall include a discussion of the environmental issue, including 
the identification of the efforts to resolve the issue and the commitments 
to specific measures to mitigate adverse impacts and enhance beneficial 
effects. 

(4) EAANDF0NSIC0NTENT. (a) The EA and FONSI maybe completed 
on screening sheets developed by the department, and shall include all of 
the following: 

1. Stimulation of secondary environmental effects. 

2. Creation of a new environmental effect. 

3. Impacts on geographically scarce resources. 

4. Precedent-setting nature of the proposed action. 

5. The degree of controversy associated with the proposed action. 

6. Conflicts with official agency plans or local, state, or national poli
cies, including conflicts resulting from potential effects of transportation 
on land use and land use on transportation demand. 

7. Cumulative environmental impacts of repeated actions of the type 
proposed. 

8. Foreclosure of future options. 

9. Direct or indirect impacts on ethnic or cultural groups. 

(b) In addition to the contents required under par. (a), the FONSI 
shall also include the following: 

1. A specific finding that the proposed action is not a major action. 

2. Documentation showing permit or coordinating agency approval 
when the FONSI serves as the vehicle for such approval. 

(5) ER CONTENT. The ER shall reflect compliance with the applicable 
laws and regulations of other agencies, and shall include all of the 
following: 

(a) A description of the proposed action. 

(b) The purpose and need of the proposed action. 

( c) A brief description of the preferred alternative and the other alter
natives under consideration. 
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(d) The reasons for eliminating any of the alternatives from further 
consideration. 

(e) A summary of the status and results of agency coordination and 
public involvement. 

(f) A brief summarization of environmental, social and economic issues 
relevant to the proposed action including the use of prescribed construc
tion-related methods or special contract provisions or land acquisitions 
that would be used to ensure that no significant adverse environmental 
effects or controversies developed. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.11 Distribution and review of environmental documents. (1) 
SEE. (a) Public availability of SEE. When required, a SEE shall be pre
pared as an integral element of system plans. The system plan and SEE 
shall be made available for public inspection at the department's central 
office, appropriate department district offices, and depository libraries. 

(b) Notice of availability of a SEE. A notice of availability of a system 
plan and its SEE shall be published in the official state newspaper and 
other newspapers, as deemed appropriate. The notice may be combined 
with a notice of opportunity for a public hearing on the system plan. The 
notice shall: 

1. Briefly describe the plan. 

2. List the locations where the plan and its SEE may be reviewed. 

3. Invite the public to furnish comments on the plan and the SEE. 

4. Indicate where comments are to be sent and their due date. 

( c) Public hearing. A public hearing on a system plan and its SEE shall 
be held by the department, except there is no requirement for a two-step, 
draft and final SEE because the planning process contemplates that if 
the plan recommendations are implemented, there will be subsequent 
project or site-specific environmental reviews. 

(2) LEIS. In the case of a departmental report or recommendation on a 
department-initiated proposal for legislation that contains major and 
significant new proposals that are not within the scope of any categorical 
exclusion, the department shall prepare a LEIS substantially following 
the guidelines of the United States council on environmental quality in 
40 CFR § 1506.8, July 1, 1990. This includes transmission of the LEIS to 
the legislature concurrent with or within 30 days after the legislative pro
posal is submitted to the legislature, provided that the LEIS must be 
available in time for legislative hearings and deliberations, and 5 days in 
advance. There is no scoping requirement and the statement shall be pre
pared in the same manner as a DEIS, but shall be considered the detailed 
statement required bys. 1.11 (2) (c), Stats. Any comments on the LEIS 
shall be given to the department which shall forward them along with its 
own responses to the legislative committees with jurisdiction. 

(3) DEIS. (a) Printing and distribution of DEIS. Printing of the DEIS 
shall be the responsibility of the preparer. Sufficient quantities of the 
DEIS shall be printed to meet distribution requirements. The DEIS 
shall be distributed to the following: 
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1. The office of the governor. 

2. Local, state and federal governmental agencies having special exper
tise, interest or jurisdiction. 

3. Regional and county planning agencies within the area of the pro
posed action. 

4. Public officials, interest groups and members of the public having 
the potential to be directly affected by the proposed action and request
ing a copy of the DEIS. A charge may be assessed to cover reproduction 
and handling costs. 

5. Offices of the department located in the vicinity of the proposed ac
tion and at the department's central office. 

6. Public libraries: 

a. For proposals having local importance, the nearest public library. In 
addition, a request shall be made to an appropriate public official to 
make the document available in a public place. 

b. For proposals having regional importance, public libraries with a 
geographic distribution which provides public access without undue 
travel. 

c. For proposals having statewide interest, public libraries providing 
reasonable access for members of the public who would be potentially 
affected by such proposals. 

(b) Notice of availability of DEIS. A notice of availability of the DEIS 
shall be published in the appropriate official local newspaper or in a news
paper with general circulation within the area affected by the proposed 
action. If the proposed action is of statewide interest, such notice shall 
also be published in the official state newspaper. Such notice shall 
include: 

1. A brief description of the proposed action. 

2. A brief description of the administrative procedures to be followed. 

3. The date by which comments on the DEIS must be submitted to the 
department. 

4. The locations where copies of the DEIS are available for review. 

(4) FEIS. The FEIS shall be printed and distributed, and a notice of 
availability of the FEIS shall be published in the same manner as pro
vided for a DEIS under sub. (3), except that the decision to proceed with 
the proposed action and to sign the ROD shall not be made sooner than 
30 days after the date of publication of the notice of availability of the 
FEIS or 90 days after the date of publication of the notice of availability 
of the DEIS. 

(5) EA. (a) Public availability of EA. The EA shall be made available 
for public inspection at the department's central office, the appropriate 
department district office, and the office of the local unit of government 
having requested the proposed action. A charge may be assessed to cover 
reproduction and handling costs for requested copies of the EA or por
tions thereof. 
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(b) Notice of availability of EA. A notice of availability of the EA shall 
be published in the appropriate official local newspaper or in a newspapr;
of general circulation within the area affected by the proposed action. If 
the proposed action is of statewide interest, the notice shall also be pub
lished in the official state newspaper. The notice may be combined with 
the notice of opportunity for public hearing provided for under par. (c). 
The notice shall: 

1. Briefly describe the proposed action. 

2. Announce the completion and availability of the EA. 

3. List the locations where the EA may be inspected. 

4. Invite the public to furnish written comments on the proposed 
action. 

5. Indicate where comments are to be sent and that such comments 
must be submitted within 30 days of the publication date of the notice. 

( c) Notice of opportunity for public hearing on EA. A notice of opportu
nity for public hearing shall be published when the EA is completed and 
made available for inspection as provided for under par. (a). Publication 
of the notice shall be in the appropriate official local newspaper or in a 
newspaper of general circulation within the area affected by the proposed 
action. Publication shall also be in the official state newspaper if the pro
posed action is of statewide interest. The notice shall invite submission of 
requests for a public hearing on the EA within 30 days after the date of 
publication of the notice. The notice shall include a description of the 
procedure for requesting a public hearing. 

(6) FONSI. The FONSI shall be made available by the department to 
participating local units of government and to the public upon request. A 
notice of availability shall not be required for a FONSI. A charge may be 
assessed to cover reproduction and handling costs for requested copies of 
the FONSI or portions thereof. 

(7) ER. The ER shall upon request be made available for inspection at 
the department's central office, the appropriate department district of
fice, and the office of the local unit of government having requested the 
proposed action. A notice of availability shall not be required for an ER. 
A charge may be assessed to cover reproduction and handling costs for 
requested copies of the ER. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.12 Public hearings. (1) PUBLIC HEARING ON SEE. The depart
ment shall hold a public hearing on a system plan and its SEE no sooner 
than 15 days after its notice of public hearing. The public hearing shall be 
held after announcement of the public hearing and the identity of the 
system plan and its SEE shall be referenced in the public hearing 
announcement. 

(2) No PUBLIC HEARING ON LEIS. As provided ins. 1.11 (2) (d), Stats., 
no public hearing is required on environmental impact statements on re
ports or recommendations on proposals for legislation. 

( 3) PUBLIC HEARING ON DEIS. (a) Whenever a proposed action requires 
an EIS, the department shall hold a public hearing on the DEIS no 
sooner than 15 days after its notice of availability is published. The hear
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ing shall be held prior to the determination of the recommended course of 
action for the proposal. 

(b) A notice of public hearing shall be published, at least 15 days prior 
to the hearing, in the appropriate official local newspaper or in a newspa
per of general circulation within the area affected by the proposed action. 
If the proposed action is of statewide interest, such notice shall also be 
published in the official state newspaper and any other newspapers as 
appropriate to obtain comprehensive coverage. Copies of the notice shall 
be mailed to appropriate local, state and federal agencies and to others 
having an interest in the proceedings of the proposed action. The notice 
of public hearing shall include: 

1. Identification of the DEIS. 

2. Date, time and place of the hearing. 

3. A brief description of the proposed action. 

4. A brief description of the scope and purpose of the hearing. 

5. The address to which questions may be sent prior to the hearing and 
locations where additional information may be obtained. 

6. Provision for submitting written statements in place of, or in addi
tion to, testimony presented at the public hearing. 

7. The locations where the DEIS may be obtained or reviewed. 

(c) The public hearing may be combined with other hearings and no
tices of hearings required for departmental actions, provided the require
ments under pars. (a) and (b) are met. 

( 4) PUBLIC HEARING ON EA. A public hearing on an EA may be held by 
the department if a request for such a hearing is received by the depart
ment within the time specified in the notice of opportunity for a public 
hearing provided for under s. Trans 400.11 (5) (c). Whenever the depart
ment approves a timely request for a public hearing under this subsec
tion, the department shall proceed in the same manner as provided for a 
public hearing on a DEIS under sub. (3), except that the public hearing 
shall be held no sooner than 15 days after publication of the public hear
ing notice and the identity of the EA shall be referenced in the public 
hearing notice. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.13 Decision on proposed action. (1) FEIS; RECORD OF DECI
SION. (a) The department shall complete and sign a record of decision no 
sooner than 30 days after the date of publication of the notice of availa
bility of the FEIS provided for under s. Trans 400.11 (4). 

b) The record of decision shall contain the following information: 

1. A statement of the decision. 

2. Identification of all alternatives considered by the department in 
reaching its decision, specifying which one is considered environmentally 
preferable. 
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3. A statement indicating that all practicable means to avoid or miti
gate environmental harm have been adopted, and if not so adopted, a 
statement specifying the reasons for not adopting all such means. 

(2) EA; FINDING OF NO SIGNIFICANT IMPACT. (a) The decision to revise 
an EA to constitute a FONSI shall not be made until after the end of the 
30-day period specified in the notice of availability of the EA provided 
for under s. Trans 400.11 (5) (b). 

(b) If potentially significant impacts have not been identified, the de
partment shall revise the EA as appropriate and shall attach a summary 
of the public hearing, if a hearing was held, and a summary of any com
ments received and responses thereto. These items, along with a state
ment of no significant impact, shall constitute the FONSI and the record 
of decision. 

( c) If, at any point in the EA process, the department determines that 
the proposed action may have a significant impact on the quality of the 
human environment, an EIS shall be prepared. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

Trans 400.14 Deis and feis reevaluation and supplement. (1) DEIS. (a) A 
reevaluation of a DEIS shall be prepared if 3 years have elapsed before 
the date of publication of the notice of availability of the FEIS provided 
for under s. Trans 400.11 (4). A reevaluation of a DEIS shall also be 
prepared any time prior to the date of publication of the notice of availa
bility of the FEIS if, in the judgment of the department, there have been 
significant changes in the proposed action, the affected human environ
ment, the anticipated environmental impacts or the proposed mitigation 
measures. If in either case the reevaluation indicates or confirms any 
such significant changes, a supplemental DEIS shall be prepared. The 
supplemental DEIS shall be prepared and processed in the same manner 
as a DEIS under this chapter. Preparation of the supplemental DEIS 
shall not require withdrawal of previous approvals for those aspects of 
the proposed action not directly affected by the changed condition or 
new information. 

(b) An EA may be used to assess the need to prepare a supplemental 
DEIS if it is uncertain that significant changes in the proposed action, 
the affected human environment, the anticipated environmental impacts 
or proposed mitigation measures will result in significant environmental 
impacts which could not be identified from preparing a reevaluation of 
the DEIS. The EA shall be prepared and processed in accordance with 
the requirements of this chapter. Preparation of the EA shall not require 
withdrawal of previous approvals for those aspects of the proposed ac
tion not directly affected by the changed condition or new information. 

(2) FEIS. (a) A reevaluation of a FEIS shall be prepared any time there 
have been, in the judgment of the department, significant changes in the 
proposed action, the affected human environment, the anticipated envi
ronmental impacts or the proposed mitigation measures. If the reevalua
tion confirms any such significant changes, a supplemental FEIS shall be 
prepared. The supplemental FEIS shall be prepared and processed in the 
same manner as a FEIS under this chapter. Preparation of the supple
mental FEIS shall not require withdrawal of previous approvals for 
those aspects of the proposed action not directly affected by the changed 
condition or new information. 
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(b) An EA may be used to assess the need to prepare a supplemental 
FEIS if it is uncertain that significant changes in the proposed action, the 
affected human environment, the anticipated environmental impacts or 
proposed mitigation measures will result in significant environmental 
impacts which could not be identified from preparing a reevaluation of 
the FEIS. The EA shall be prepared and processed in accordance with 
the requirements of this chapter. Preparation of the EA shall not require 
withdrawal of previous approvals for those aspects of the proposed ac
tion not directly affected by the changed condition or new information. 

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92. 

APPENDIX 1 

Federal Regulations and Procedures Adopted by the Wisconsin De
partment of Transportation 

United States Council on Environmental Quality 7-1-90 
40 CFR § 1500.4 Reducing paperwork 
40 CFR § 1500.5 Reducing delay 
40 CFR § 1506.8 Proposals for legislation 
40 CFR § 1508.4 Categorical exclusion 
40 CFR § 1508.17 Legislation 

United States Department of Transportation 
Federal Highway Administration and Urban Mass Transit 
Administration 4-1-91 
23 CFR § 771.117 Categorical exclusions 

Federal Aviation Administration 10-8-85 
Order 5050.4A, Categorical exclusions 

Chapter 3, paragraph 23 
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UNITED STATES COUNCIL ON 
ENVIRONMENTAL QUALITY 

§ 1500.4 Reducing- papenrork. 

Agencies shall reduce excessive pa.
perwork by: 

(a) Reducing the length of environ
mental impact statements 
(§ 1502.2(c)), by means such as setting 
appropriate page limits 
<§§ 1501.7Cb){l) and 1502.71. 

Cb) Preparing analytic rather than 
encyclopedic environmental impact 
statements<§ 1502.2Ca)>. 

Cc) Discussing only briefly issues 
other than significant ones 
(§ 1502.2Cb)). 

Cd) Writing environmental. impact 
statements in pl.a.in language 
(§ 1502.8). 

Ce) Following a clear format for envi-
ronmental. impact statements 
(§ 1502.10). 

(f) Emphasizing the portions of the 
environmental impact statement that 
a.re useful to decisionmakers and the 
public <§§ 1502.14 and 1502.15) and re
ducing emphasis on background mate
rial(§ 1502.16). 

Cg) Using the scoping process, not 
only to identify significant environ
mental issues deserving of study, but 
also to deemphasize insignificant 
issues, narrowing the scope of the en
vironmental impact statement process 
accordingly ( § 1501. 7J. 

Ch) Summarizing the environmental 
impact statement ( § 1502.12) and cir
culating the summary instead of the 
entire environmental impact state
ment if the latter is Wlusually long 
(§ 1502.19). 

(i) Using program, policy, or plan en
vironmental impact statements and 
tiering from statements of broad scope 
to those of narrower scope, to elimi
nate repetitive discussions of the same 
issues(§§ 1502.4 and 1502.20>. 

(j) Incorporating by reference 
(§ 1502.21). 

Ck) Integrating NEPA requirements 
with other environmental review and 
consultation requirements(§ 1502.25). 

m Requiring comments to be as spe
cific as possible<§ 1503.3). 
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<m) Attaching and circulating only 
changes to the draft environmental 
impact statement, rather than rewrit
ing and circulating the entire state
ment when changes are minor 
C§ 1503.4Cc)). 

(n) Eliminating duplication with 
State and local procedures, by provid
ing for joint preparation < § 1506.2), 
and with other Federal procedures, by 
providing that an agency may adopt 
appropriate environmental documents 
prepared by another agency(§ 1506.3). 

Co) Combining environmental docu-
ments with other documents 
{§ 1506.4). 

(p) Using categorical exclusions to 
define categories of actions which do 
not individually or cumulatively have 
a significant effect on the human envi
ronment and which are therefore 
exempt from requirements to Prepare 
an environmental impact statement 
(§ 1508.4). 

(q) Using a finding of no significant 
impact when an action not otherwise 
excluded will not have a significant 
effect on the human environment and 
1s therefore exempt from require
ments to prepare an environmental 
impact statement(§ 1508.13). 

[-i3 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 
3,1979] 
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UNITED STATES COUNCIL ON 
ENVIRONMENTAL QUALITY 

7-1-90 

ff 1500.5 Reducinr delay. 

Agencies shall reduce delay by: 
(a) Integrating the NEPA process 

into early planning C§ 1501.2). 
Cb) Emphasizing interagency coop. 

era.tion before the environmental 
impact statement is prepared, rather 
than submission of adversary com
ments on a completed document 
(§ 1501.6). 

Cc) Insuring the swift and fair res<r 
lution of lead agency disputes 
(§ 1501.5), 

Cd) Using the scoping process for an 
early identification of what are and 
what.are not the real issues(§ 1501.7). 

Ce) Establishing appropriate time 
limits for the environmental impact 
statement process (§§ 1501.7CbJC2l and 
1501.8), 

(fl Preparing environmental impact 
statements early in the process 
(§ 1502.5), 

Cg) Integrating NEP.A requirements 
with other environmental review and 
consultation requirements C § 1502.25). 

Ch) Eliminating duplication with 
State and local procedures by provid
ing for joint preparation ( § 1506.2) and 
with other Federal procedures by pro
viding that an agency may adopt ap
propriate environmental documents 
prepared by another agency < § 1506.3 ). 

Cil Combining environmental docu-
ments with other documents 
(§ 1506.4). 

(j) Using accelerated procedures for 
proposals for legislation{§ 1506.8). 

(kl Using categorical exclusions to 
define categories of actions which do 
not individually or cumulatively have 
a significant effect on the human envi
ronment (§ 1508.4) and which are 
therefore exempt from requiremep:l:,s 
to prepare an environmental impact 
statement. 

m Using a finding of no significant 
impact when an action not otherwise 
excluded will not have a significant 
effect on the human environment 
(§ 1508.13) and is therefore exempt 
from requirements to prepare an envi
ronmental impact statement. 
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§ 1500.8 Propoals for legialation. 

(a) The NEPA procesa !or proposals 
for legislation ( § 1508.17) significantly 
affecting the qua.llty of the human en
vironment shall be integrated with the 
legislative process of the Congress. A 
legislative environmental impact state
ment is the detailed statement re
quired by la.w to be included in a rec• 
ommenda.tion or report on a legislative 
proposal to Congress. A legislative en
vironmental imps.ct statement shall be 
considered part of the formal trans
mittal of a. legislative proposal to Con
gress; however, it may be transmitted 
to Congress up to 30 days later in 
order to allow time for completion of 
an accurate statement which can serve 
as the basis for public and Congres
sional debate. The statement must be 
available in time for Congressional 
hearings and deliberations. 

{bJ Preparation of a legislative envi
ronmental impact statement shall con
form. to the requirements of these reg
Ulations except as follows: 

Cl) There need not be a.scoping proc
ess. 

(2) The legislative statement shall be 
prepared in the sa.me manner as a 
draft statement, but shall be consid• 
ered the "detailed statement" required 
by statute: Provided. That when any 
of the following conditions exist both 
the draft and final environmental 
impact statement on the legislative 
proposal sh&ll be prepared and Cll'CU· 
lated as provided. by § § 1503.1 and 
1506.10. 

(i) A Congressional Committee with 
jurisdiction over the proposal has a. 
rule requiring both draft and final en
vironmental impact statements. 

(ii) The proposal results from a 
study process required by statute 
(such as those required by the Wild 
and Scenic Rivers Act (16 U.S.C. 1271 
et seq.) and the Wilderness Act (16 
U.S.C. 1131 et seq.}). 

(iii) Legislative approval is sOUll'ht 
for Federal or federally assisted con
struction or other projects which the 
a.gency recommends be located at spe
cific geographic locations. For propos
als requiring an environmental impact 
statement for the acquisition of space 
by the General Services Administra
tion. a draft statement shall accompa
ny the Prospectus or the ll(bJ Report 
of Building Project Surveys to the 
Congress, and a final statement sha.ll 
be completed before site acquisition. 

(iv) 'I'he agency decides to prepare 
draft and final statements. 

(cl Comments on the legislative 
statement shall be given to the lead 
agency which shall forward them 
along with its own responses to the 
Congressional committees with jurts
d.lctlon. 
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!11508.4 Categorical exclusion. 

"Categorical exclusion" means a cat
egory of actions which do not individ
ually or cumulatively have a signifi
cant effect on the human environment 
and which have been found to have no 
such effect in procedures adopted by a 
Federal agency in implementation of 
these regulations {§ 1507.3) and for 
which, therefore, neither an environ
mental assessment nor an environ.men
tal impact statement is reqtlired. An 
agency may decide in its procedures or 
otherwise, to prepare environmental 
assessments for the reasons stated in 
§ 1508.9 even though it is not required 
to do so. Any procedures under this 
section shall provide for extraordinary 
circumstances in which a normally ex
cluded action may have a significant 
environ.mental effect. 
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§ 1508.17 Leg:i,lation. 

"Legislation" includes a bill or legis
lative proposal to Congress developed 
by or with the significant cooperation 
and support of a Federal agency, but 
does not include requests for appro
priations. The test for significant co
operation is whether the proposal is in 
fa.ct predominantly that of the agency 
rather than another source. Drafting 
does not by itself constitute significant 
cooperation. Proposals for legislation 
include requests for ratification of 
treaties. Only the agency which has 
primary responsibility for the subject 
matter involved will prepare a legisla
tive environmental impact statement. 
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§ 771.117 Categorical ucluaiona. 

(a) Categorical exclusions CCEs) are 
actions which meet the definition con
tained in 40 CFR 1508.4, and, based on 
past experience with sJmila.r actions, 
do not involve significnt environmen
tal impacts. They are actions which: 
do not induce significant impacts to 
planned growth or land use for the 
area; do not require the relocation of 
significant numbers of people; do not 
have a significant impact on any natu
ral, cultural, recreational, historic or 
other resource; do not involve signifi
cant air, noise, or water quality im
pacts; do not have significant impacts 
on travel patterns; or do not other
wise, either individually or cumulat1ve-
1Y. have any significant environmental 
impacts, 

Cbl AnY action which normally 
would be classified as a CE but could 
involve unusual circumstances will re
quire the Administration, in coopera
tion with the applicant, to conduct ap
propriate environmental studies to de
termme if the CE classification is 
proper. such unusual circumstances 
include: 

(1) Significant environmental im
pacts; 

(2) Substantial controversy on envi
ronmental grounds; 

<3) Significant impact on properties 
protected by section 4(f) of the DOT 
Act or section 106 of the National His• 
torte Preservation Act; or 

(4) Inconsistencies with any Federal. 
State, or local law, requirement or ad
ministrative determination relating to 
the environmental aspects of the 
action. 

Cc) The following actions meet the 
criteria for CEs in the CEQ regulation 
(section 1508.4) and § 77Lll7<al o! 
this regulation and normally do net 
require any further NEPA approva.ls 
by the Administration; 

Cl) Activities which do not involve or 
lead directly to construction, such as 
ple.nning and technical studies: grants 
for training and research programs; 
research activities as defined in 23 
U.S.C. 307; approval o! a unified work 
program and a.ny findings required in 
the planning process pursuant to 23 
U.S.C. 134; approval of statewide pro
grams under 23 CFR part 630; approv
al of project concepts under 23 CFR 
pa.rt 476; engineering to define the ele
ment.s of a proposed action or a.J.terna
tives so that social, economic, a.nd en
vironmental effects can be assessed; 
and Federal-a.id system revisions 
which establish clBBBeS of highW&YS on 
the Federal-a.id highway system. 

4-1-91 
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(2) Approval of utility installations 
along or across a. transportation facili
ty. 

C3) Construction of bicycle and pe
destrian lanes, paths, and facilities. 

(4) Activities included in the State's 
highway saJef:JJ plan under 23 U.S.C. 
402. 

{5) Transfer of Federal lands pursu
ant to 23 U.S.C. 317 when the subse
quent action is not an FHW A action. 

(6} The installation of noise barriers 
or alterations to existing publicly 
owned buildings to provide for noise 
reduction. 

(7) Landscaping. 
(8) Installation of fencing, signs, 

pavement markings, small passenger 
shelters, traffic signals, and railroad 
warning devices where no substantial 
land acquisition or traffic disruption 
will occur. 

(9) Emergency repairs under 23 
u.s.c. 125. 

ClOl Acquisition o! scenic easements. 
(11) Determination of payback 

under 23 CFR pa.rt 480 for property 
previously acquired with Federal-a.id 
participation. 

<12) Improvements to existing rest 
a.reas and truck weigh stations. 

(13} R1desha.ring activities. 
{14) Bus and ra.U car rehabillta.tion. 
(15) Alterations to facilities or vehi-

cles in order to make them acces.5ible 
for elderly anii handicapped persons. 

(16) Program administration, techni· 
cal assistance activities, and opera.ting 
aasista.nce to transit authorities to con• 
tinue existing service or increase serv
ice to meet routine changes in 
demand, 

<17) The purchase of vehicles by the 
applicant where the use of these vehi
cles can be accommodated by existing 
facWttes or by new IacWtles which 
themselves a.re within a. CE. 

(18) Track and railbed maintenance 
and improvements when carried out 
within the existing right-of-way. 

<19) Purchase and installation of op. 
erating or maintenance equipment to 
be located within the transit facility 
and with no significant impacts of! the 
site. 

(20) Promul.ga.tion o! rules, regula
tions. and directives. 

Cd) Additional actions which meet 
the criteria. !or a CE in the CEQ regu
lations (40 CFR 1508.4) and paragra.ph 
(a) of this section may be designated 
as CEs only after Administration a.p.. 
proval. The applicant shall submit 
documentation which demonstrates 
th&t the speciflc conditions or criteria 
for these CEa a.re satlafled and tha.t 
significant environmental effects will 
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not result. Examples of :such actions 
include but are not llmited to: 

(1) Modernization of a highway bY 
resurfacing, restoration.· rehabilita
tion. reconstruction. adding shoulders, 
or adding auxiliary lanes (e.g., park
ing, weaving, turning, climbing). 

(2) Highway safety or traffic oper
ations improvement projects includin&' 
the insts.Ila.tion of ramp metering con
trol devices a.nd lighting. 

(3) Bridge reha.bWtation, reconstruc
tion or replacement or the construc
tion of grade separation to replace ex
isting a.t--grade railroad crossings. 

(4) Transportation corridor frinae 
parking facilities. 

(5) Construction of new truck weigh 
stations or rest areas. 

(6) Approvals for disposal of exceaa 
ri~t-of-way or for joint or limited use 
of right-of-way, where the propoaed 
use does not have significant adverse 
impacts. 

(7) Approvals !or changes in a.ccesa 
control. 

CB) Construction of new bus storage 
and maintenance facillt!es in a.reas 
used predominantly for industrial or 
transportation purposes where such 
construction Is not inconsistent with 
existing zoning and located on or near 
a street with adequate capacity to 
handle anticipated bus a.nd support ve
hicle tra!flc. 

(9) Reha.bilita.tion or reconstruction 
of existing rail e.nd bus buildings and 
ancillary facilities where only minor 
amounts of additional land are re
quired a.nd there is not a. substantial 
increase in the number of users. 

.(10) Construction of bus transfer fa
cilities (a.n open area consisting of pas
senger shelters, boarding areas, kiosks 
and related street improvements} 
when located in a. commercial area or 
other high a.ctivltY center in which 
there is ad.equate street capacity for 
projected bus traffic. · 

Cll} Construction of rail storage and 
maintenance fa.cllities in areas used 
predominantly for industris.l or trana
portation purposes where such con
struction is not inconsistent with ex
isting zoning and where there is no 
stsniflcant noise impact on the sur
round1n1i community. 
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(12) Acquisition of l&nd for hardship 
or protective purposes: advance land 
acquisition loans under section 3Cb} of 
the UMT Act.: Hardship and protec
tive buying will be permitted only for 
a particular parcel or a lim.lted 
number of parcels. These types of land 
acquisition quality for a. CE only 
where the acquisition will not lim.lt 
the evs.lua.tion of s.lterna.tives, includ
ing shifts in alignment for pl&nned 
construction projects, which may be 
required in the NEPA process. No 
project development on such land may 
proceed until the NEPA process has 
been completed. 

Ce) Where a. pattern emerges of 
grantiJla CE status tor a particular 
type of action. the Administration wtll 
initiate rulem&king proJ)O,Sllli" to add 
this type of action to the list of cate
gorical exclusions in paragraph Cc} or 
Cd) of this section, a.s a.ppropria.te. 
[52 FR 32660, AUll. 28, 11>8'1': 53 FR 11066, 
Apr. 5, 19881 

s Hardz,hip acquisition Is eariy acquilrltlon 
of property by the applicant at the property 
owner's request to alleviate pa,rtlcular hard
ship to the owner, in contrast to others. l)e. 
cause of an ina.bUJty to sell his property, 
Th.18 Is Ju.stifled when the property owner 
can document on the besls o! he&lth. safety 
or financial rea.sona that remainini 1n the 
property poses an undue hardship compared 
to others. 

Protective acquisition ls done to prevent 
imminent development of a parcel which ls 
needed !or a proposed transportation corri
dor or site. Documentation mUBt clearly 
demonstrate that development of the land 
would preclude future trallBportatlon use 
and that such development ls imminent. Ac(. 
vance aequisltlon Is not permitted !or the 
sole purpoee of reductnc the cost of proper
ty for a proposed project. 
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23. CATEGORICAL EXCLUSIONS. 

a. Unless specificallv covered by paraqraphs 21, 22, 24, or 26, the items 
below are categorically exclufled from the requirement 1:or formal environmental 
assessment. Paragraphs 21 and 22 .identify specific airport actions such as ma;or 
runway extensions which require, as a minimum, an environmental assessment. 
Paragraph 24 identifies extraordinary circumstances which crea,t:e a requirement for 
environmental assessment of actions otherwise excluden. Paraqraph 26 deals wi tb 
cumulative impact. For any of the following specific items, paraqraohs 21, 22, ?4, 
and 26 shall be reviewed. 

(1) Runway, taxiway, apron, or loading ramp construction or reoair work 
including extension, strengthening, reconstruction, resurfacinq, marking, qroovinq, 
fillets and jet blast facilities, and new heliPOrts on existing airoorts, exce:ot 
where such action will create ·environmental impacts off airport oropertv. 

(2) Installation or upgrading of airfield lighting svstems, inclur'linq run
way end identification lights, visual approach aids, beacons and electrical distri
bution systems. 

{3) Installation of miscellaneous items i,ncluding seqmenten circles, winiJ 
or landing direction indicators or measuring devices, or fencinq. 

{4} Construction or expansion of passenger handling facilities. 

(5) Construction, relocation or repair of entrance an<l service roanwav. 

(6) Grading or removal of obstructions on airoort pro:oertv anc:'i erosion 
control actions with no off-airport impacts. 

{7) Landscaping generally, and landscaping or construction of phvsical 
barriers to diminish impact of airport blast anrl noise. 

(8) Projects to carry out noise compatibilitv programs. 

(9) Land acquisition and relocation associated with any of the above 
items. 

{10) Federal release of airport land {see :oaraqraph 35). 

{11) Removal of a displaced threshol<l. 

b. The following items are not subiect to the paraqraohs listen in a. ahove 
and are categorically excluded: 

(l) Acquisition of an existing privatelv owned airport, as lonq as 
acquisition only involves change of ownership. 

(2) Acquisition of: security equipment requirer! bv rule or regulation f.or 
the safety or security of personnel and propertv on the airport (14 CF'R Part 107), 
safety equipment required by rule or regulation for certification of an airoort (14 

CFR Part 139) or snow removal equipment. 
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(3) Issuance of airport planninq grants. 

(4) Airport Improvement Program actions which are tentative and con
ditional and clearly taken as a preliminary action to establish a sponsor's el.iqi
bili ty under the Program. 

(5) Retirement of the principal of bond or other iniiebteiiness for terminal 
development. 

(6) Issuance of airport pol.icy and planninq iiocuments inclurlinq the 
National Plan of Integrated Airport svsterns (NPIAS)-; Airoort Improvement Proqram 
(AIP) priority svstem, advisory circulars on olanninq, design, anti rleveloment 
programs which are not intended for 11.irect implementation or which are issuea bv 
FAA as administrative and technical guidance to the oublic. 

(7) Issuance of certificates and relaterl actions under the AirPOrt 
Certification Program (14 CFR Part 139}. 

(8) ·Issuance of grants for preparation of noise eXPOsure maps and noise 
compatibility programs per sections 103 (a) and 104 (a) of the Aviation Safetv anrl 
Noise Abatement Act of 1979 and ·14 CFR Part 150 determinations on noise exoosure 
maps and approval of noise compatibility proqrams. 

(9) Airspace determinations (see paraqrapb 25, Advisorv Actions). 
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