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" SubchapterI— -~
Definitions; Contractor Registration

 ATCP 98.01 Definitions. In this chapter:

(1) “Affiliate” means any of the following persons or business
entities that procures vegetables for use by an operator:

(a) - An officer, director, parmer, major stockholder, empioye
or agent of the operator.

(b} A corporation or business entity which is owned con-
trolled or operated by any of the persons specified under par. (a).

(2) “Asset” means anything of value owned, except as pro—
vided under s. ATCP 98.14,

(3) “Audited financial statement” means a financial statement
on which an independent certified public accountant, or an inde-
pendent public accountant holding a certificate of authority under
ch. 442, Stats,, has done both of the following: :

(a) Expressed an opinion accordmg to generally accepted
accounting principles.

(b) Conducted an audit according to generally accepted audit-
ing standards.

(4) “Balance sheet” means a statement of assets, habﬂjues and
equity on a specific date.

(5) “Cash payment” means payment in the form of currcncy,
certified check, money .order or barter, or in the form of an
advance money transfer arrangement with a bank that is evi-
denced in writing.

(7) “Contractor” means a person who buys vegetables grown
in this state from a producer, or who contracts with a producer to
grow vegetables in this state, regardless of whether the contractor
is located in this state or is engaged in food processing, “Contrac-
tor” does not include any of the following:

{a) A person who procures vegetables primarily for unpro-
cessed fresh market use and is licensed under the federal perish-
able agricultural commodities act, 7 USC 499.

(b) A restaurant or retail food establishment that procures veg-
etables solely for retail sale at the restaurant or retall food estab-
lishment.

{8) “Cooperative pooling” means a cooperative marketing
method under which a producer—owned cooperative or organiza-
tion pays its producer—owners a prorated share of sales proceeds
for the marketing year after a final accounting and deductmn of
marketing expenses. .

{9) “Current assets” means cash and assets, including trade
and investment itemns, that can be readily converted into cash in
the ordinary course of business within one year from the date of
the balance sheet, except as provided under s, ATCP 98.14.

(10) “Current liabilities” means those liabilities that are due
and payable within one year from the date of the balance sheet.

(11) “Department” means the state of Wisconsin department
of agriculture, trade and consumer protection.

(12) “Bquity” means the excess of total assets over total hab1—
littes.

(13) “Equity statement” means a report of change in equity
from the beginning to the end of the accounting pericd applicable
to the report.

{14) “Financial statement” means a financial statement that
camplies with s. ATCP 98.12. '

(15) “Food processing” has the meaning specified under s.
97.29 (1) (g), Stats, '

(16) “Food processing plant” has the meaning specxﬁed under
5. 97.29 (1) (h), Stats,

(18) “Income statement” means a report of the financial
resuits of operatlons for the accounting period covered by the
report,

(19) “Interim statement” means a financial statement pre-
pared as of a date other than the end of a fiscal year.

(20) “Liability” means an obligation to pay money or other
assets or to render a service to another person immediately or in
the future.

{21) “Long—term liability” means debts due or payable more
than one year from the date of the balance sheet,

" (22) “Maximum Hability to producers” means the largest
aggregale amount of producer obligations owed by a contractor at
any time during a registration year.

(23) “Operator” means & person licensed or required to be
licensed under s. 97.29, Stats., to operate a food processing plant.

(24) “Payment on delivery” means a contractor’s cash pay-
ment of producer obligations at the tlme spemﬁed under s. ATCP
98.10 (3).

(25) “Person” means a natural person, corporatlon, partner-
ship, cooperative, or any other business association or entity.

{26) “Procurement contracl” means an oral or written agree-
ment between a contractor and a producer, under which the con-
tractor buys vegetables grown in this state from the producer or
contracts with the producer to grow vegetables in this state,

(27) “Producer” means a person who produces and setls vege-
tables or who grows vegetables under contract,
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{28) “Producer claim” means a claim filed by a producer
under s. ATCP 98.24 (1) seeking payment of a producer obliga-
tion.

{29) “Producer obligation” means a net amount which a con-
tractor owes to a producer, or to the producer’s assignees or suc-
cessors in interest, as payment under a procurement contract,
“Producer obligation” includes a net amount owed for unhar-
vested acreage.

{30) “Registration certificate” means a registratmn certificate
issued under s. 100.03 (2), Stats., and s, ATCP 98.02.

{31) “Registration year” means the period to Wthh a reglstra»
tion certificate applies.

(32) “Reviewed financial statement” means a financial state-
ment, containing a sworn and notarized statement by the contrac-
tor that the financial statement is correct, that is reviewed accord-
ing to generally accepted accounting prineiples by an independent
certified public accountant, or by a public accountant who holds
a certificate of authority under ch. 442, Stats., but that is not
audited by the accountant.

{33) “Secretary” means the secretary of the department or the
secretary’s designee,

{34) “Statement of cash flows™n means a report of cash receipts
and cash payments from operating, investing, and financing acti-
vities, including an explanation of changes in cash and cash equiv-
alents for the accounting period covered by the report,

{35) “Subsidiary” means a corporation or business entity that
is owned, controlled or operated by an operator, and that procures
vegetabies for use by the operator.

.(36) "“Unharvested acreage” means vegetable acreage, sub-
Jject to a procurement contract, which a contractor leaves unhar-
vested for any reason. Unharvested acreage includes both of the
following:

(a) Acreage that is suitable for processmg, but not harvest,ed

{b) Acreage that is abandoned as being unsuitable for proces-
sing,

(37) “Vegetable” means any vegetable that is grown or sold
foruse in food processing, whether or not the vegetable is actually
processed as food. “Vegetable” includes, but is not limited to,
green beans, kidney beans, lima beans, romano beans, wax beans,
reets, cabbage, carrots, celery, cucumbers, onions, peas, potatoes,
spinach, squash and sweet corn, but does not include gram, as
defined in s. ATCP 99,01 (23), or seed corn.

Note: The definition of “grain” in 5. ATCP 92.01 (23) is based on the definition
in the United States grain standards act (7 USC75), Under the federal act, grain is
defined to include *com” for which standards arc established. The standards require
whole kernels of specific species of com. ATCP99.01 (23} then clarifies that, under
the established standards, *“graln’ does not include the swest com subspecies.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94; am. (1) {Intro.), (7), (26)
7, (29}, (32), (35), (36), r, (6), renum, (17) to be (37) and am, Reglster, Apil,
1997, No. 496, eft. 5-1-97.

ATCP 98.02 Registration certificate H application
and fees. (1) REGISTRATION CERTIFICATE REQUIRED. No person
Inay operate asa contractor unless that person holds an annual reg-
istration certificate from the department Aregistration certificate
expires on January 31 annually and is not transferable.

Note: Sees. 100.03, Stats. Ifthe operator of a food processing plant procures veg-
etables from producers, the operator must obtain both 4 food processing plani license

under §.97.29, Stats., {see ch. ATCP 70} and a registration cemf‘catcunders 100 03,
Stats. (see this chaptcr)

(2) AppLiCATION. An appllcant for an annual reglstratton cer-
tificate under sub, (1) shall submit an application in writing, on a
form provided by the department.” The application shall include
any information reasonably required by the department for regis-
tration purpoeses, and shall include all of the following:

{a) The contractor’s correct legal name and any trade name
used by the contractor. If the contractor is @ corporation or coop-
erative, the statement shall identify cach officer of the corporation
or cooperative. If the contractor is a partnershlp, the staternent
shall identify each partner.
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(b) The contractor’s mailing address and the name of a respon-
sible person who may be contacted at that address,

(c) All of the fees required under sub. (3).

“(d) The sworn and notarized statement required under sub. (4).

() If the contractor is applying for an initial registration certif-
icate, either a yéar—end financial statement or, if the contractor has
not previously engaged in business, an opening balance sheet,
‘This paragraph does not apply if the contractor is exempt from fil-
ing financial statements under s. ATCP 98.12 (2). '

(D) Aninterim statement if required under s. ATCP 98.12 (1m).

(3) FEns. (a) Registration fees. A contractor who applies for
an annual registration certificate under sub. (2) shall pay all of the
following: :

1. A basic fee of $50.

2. A fee of one cent for each $100 in total producer obligations
reported under sub. (4) (a}. The fee under this subdivision is not
required if all graded vegetables which the contractor procures
from producers are graded by the department under contract with
the contractor.

3. Afee of 4.75 cents for each $100 in total preducer obliga-
tions reporied under sub. (4) (a).

(b} Surcharge for operating without a registration cemﬁcare.
1. Anapplicant under sub. (2) shall pay a surcharge of $500 if the
department determines that, within 363 days prior to submitting
the application, the applicant procured vegefables from producers
without a registration certificate in violation of sub. (1).

2. An applicant required to pay a surcharge under subd. 1.
shall also pay all fees, set forth in a statement from the department,
that are still due for any registration year in which, according to
the department, the applicant violated sub. (1).

3. Payment of the registration fee surcharge and past fees
under subds. 1. and 2. does not relieve the applicant of any other
civil or criminal liability that results from the violatien of sub. (1),
but does not constitute evidence of any law. violation.

{c) Registration contingent on fee payment. The department
shall not grant an application under sub. (2) unless the applicant
has paid all fees and surcharges, set forth in a statement from the
department, that are due and payable by the applicant under this
subsection, The department shall refund a fee paid under protest
if, upon review, the department determines that the fee or sur-
charge is not due and payable under this subsection,

(4) SWORN AND NOTARIZED STATEMENT. An application under
sub. (2 shall include a sworn and notarized statement, signed by
the contractor or an officer of the contracter, which states all of the
following: '

(a) The contractor’s total producer obligations, whether paid
or unpaid, that accrued during the registration year immediately
preceding the registration year for which application is made.

(b} The contractor’s maximum liability to producers during the
registration year 1mmcd:ately preceding the reglstratmn year for
which application is made.

{c) The contractor’s anticipated maximum liability to produc-
ers during the registration year for which application is made. If
the contractor’s anticipated maximum liability is zero because the
contractor plans to make cash payment on delivery under every
procurement contract or the contractor plans to procure all vegeta-
bles from another contractor, the contractor shall so state. A ¢on-
tractor shall immediately notify the department in writing if, at
any time during the registration year, the contractor has reason {o
believe that the contractor’s maximum liability to producers will
exceed the maximum liability previously anticipated and reported
to the department.

(d) Whether, on the date of application, the contractor has paid
ali producer obligations that became due before that date. - -

{dm}. Whether, by the date of application, the contractor has
paid all producer obligations that are due and payable during the
registration year ending January 31.
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{e) Whether the contractor and the contractor’s affiliates and
subsidiaries will coHectively grow more than 10% of the acreage
of any vegetable species grown or procured by the contractor dur-
ing the registration year for which application is made.

Noter Sees, 100.235 (3), Stats.

(f} Whether the contractor is a producer-owned cooperative
or organization doing business on a cooperative pooling basis
with its p’roducermwners and, if so, and whether the producer—
owned cooperative or organwatmn procures any vegetables from
producers who are not its producer—owners.

(5) ACTION GRANTING OR DENYING APPLICATION, The depart-
ment shall grant or deny an application under sub. (2) within 40
days after the department receives a complete application.,

Notet See ss. ATCP 98.02 (3) (c) and 98.06 (1).
Hisfory: Cr, Register, June, 1994, No, 462, eff, 7-1-94; . and recr. (3} (2) 3., or.
(3} {a} 4., Register, February, 1995, No. 470, off. 3-1-95, renum, {1) (a) to be (1},

(3) (2) 4. te be (3) (a) 3. and am.,, cx. (2) (), (4) (dm), am. (3} (a) 2., (b), (4) (e, (B,
n(3) (_a) 3., Register, April, 1997, No. «_696, eff, 5-1-97.

ATCP 98.04 - Registration certfificate; suspension or
revocation. : (1) GeneraL. The secretary :may suspend or
revoke a contractor’s registration ceruﬁcate for cause, including
any violation of this chapter.

. Notet Seech, ATCP 1 for procedure in suspension or revocanon pmceedmgs

(2) SuMMARY SUSPENSION. The secretary may issue a sum-
mary order suspending a contractor’s registration certificate with-
out prior notice or hearing if the secretary determines that sum-
mary action is necessary to prevent clear and imminent harm to
producers. A summary order under this subsectton shall set forth
the specific basis for the order,

Note: A person adversely affected by a summary suspension 1s entitled to a
prompt informal bearing and a full evidentiary hearing upon request, as pIOVlded
under 5. ATCP 1,03 {3),

Hmory Cr. Regisler, June, 1994 No. 462, eff. 7-1-94.

Subchapter m-
Contractor Pay_ments to Producers - - .

ATCP 98.06 Reglstration contingent on timely pay-
ment. (1) GeNerAL. Except as provided under subs. (2) or (3
the department may not renew & contractor’s registration certifi-
cate for any registration year unless, prior to February 5 of that
registration year, the confractor files a sworn and notarized state-
ment, signed by the contractor or an officer of the contractor,
showmg that the contractor has paid in full all producer obliga-
tions that hecame due and payable during the precedmg reglstra-
tion year ending January 31.

Note: A slalement madein a renewal application unders, ATCP 98.02(4)(dm} sat-
isfies therequirement of a statement urder sub. {1)if, by the renewal application date,
the contracior bas paid in full all of the producer ohligations that become dee and pay-
able during the registration year ending January 31, If not, the contractor may submit
a supplementary statement under sub, (1) at any time prior to Febroary 5.

(2) DisPUTED OBLIGATIONS. If a contractor disputes a producer
obligation which is due and payable during a regisiration year
ending January 31, the departmént may rénew the contractor’s
registration certificate for the next registration year if thé contrac-
tor deposits the disputed amount in escrow with the department or
a court, pending resolution of the dispute,

(3) EXEMPTION FOR PRODUCER-OWNED ORGANIZATION. This
section does not apply to a producer—owned cooperative or orga-
nization when doing business ona coopcratlve pooling basis with
its producer owners,

History: Cr. Register, June, 1994, No. 462, eff, 7-1-94; 1. and recr., Register,
April, 1997, No, 496, eff, 5-1-97,

ATCP 98.08 Payment deadlines. (1) PAYMENT DATEIF
NOT SPECIFIED IN WRITTEN CONTRACT. Except as provided under s.
ATCP 98.10, if a procurement contract does not specify a payment
date in writing, the contractor shall pay the producer as follows:

(a) If a contractor harvests or accepts delivery of vegetables
grown or delivered under the contract, the contractor shall pay the
producer the full amount owed for those vegetables on or before
the 15th day of the month immediately following the month in
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which the contractor harvests or accepts delivery of those vegeta-
bles, or by an earlier date agreed upon between the parties,

{b) If a contractor rejects vegetables tendered under the con-
tract, or declines for any reason to harvest vegefables grown under
the contract, the contractor shall pay the producer the full amount,
if any, which the contractor owes under the coniract for the
rejected fruits or vegetables or the unharvested acreage. Unless
the parties agree on an carlier payment date, the contractor shall
pay the producer by the 15th day of the month immediately fol-
Iowing the month in which the producer tenders the vegetables, or
in which the confractor notifies the producer that the acreage wiil
not be harvested,

Note: Seech.'ATCP 101 related to unharvested vegetable  acreage.

(2) PAYMENT DATE SPECIFIED IN WRITTEN CONTRACT. Except as
provided under s, ATCP 98.10, if a procurement contract specifies
apayment date in writing, the contractor shall pay the producer by
that-specified date. No contract may specify a payment date that
violates sub, (3). :

- (3) ANNUALPAYMENTDEADUNE (a) Except as provided under
par. (b) or (), a contractor shall pay all producer obhgahons by
January 31 of each registration year.

() - A written procurement contract may specify a payment
date after January 31 for vegetables delivered on or before
December 31 if, before the contract is offered to producers, it is
approved by a vote of producers who had procurement contracts
with the contractor for the same type of vegetable in the preceding
registration year. To obtain advance approval of a contract under
this paragraph, a contractor shail give written notice to all produc-
ers who had procurement contracts with the contractor for the
same type of vegetable in the preceding registration year. The
notice shall include a copy of the proposed contract and shali
announce a meeting at which producers will be asked to vote on
the proposed contract. The notice shall also include a mail ballot
by which a producer may cast his or her vote without attending the
meeting. Voting shall be by secret ballot. The proposed contract
shall be approved by a majority of the producers who vote on the
proposed contract. Before offering the approved contract to pro-
ducers, the contractor shall file a sworn statement with the depart-
mexnt, on a form provided by the department, certifying the results
of the balloting.

(c} If a producer tenders or delivers vegctables to a contractor
after December 31 of any registration year, the contractor shall
pay the producer the full amount owed for those vegetables by the
15th day of the month following the month in which the fruits or
vegetables were tendered or delivered, orby the 30thday after ten-
der or delivery, whichever occurs later,

History: Cr. Register, June, 1994, No. 462, eff, 7-1-94; am, (1) (a), (b), (3} (b},
(¢), Reglster, April, 1997, No. 496, eff, 5-1-97,

ATCP 98.1 0 Payment on delivery. (1) GENERAL
REQUIREMENT. A contractor shall make payment on delivery to all
producers, as provided under sub. (3), if any of the following
applies:

‘(a) The contractor does not meet the minimum ﬁnanc;al stan-
dards under s. ATCP 98.16, and has not filed secunty with the
department under s. ATCP 98.18.

(b) The secretaty orders the contractor to make payment on
delivery, pursuant to sub. (2).

(c) The contractor stated, in the sworn and notarized staiement
under s. ATCP 98.02 (4) (c), that the contractor would make pay-
ment on delivery to all producers,

(2) FAILURE TO FILE SECURITY; SUMMARY ORDER REQUIRING
PAYMENT ON DELIVERY. If & conlractor fails to file the full amount
of security required by the department under s. ATCP98.18 (5) by
the deadline date which the department specifies, the secretary
may, without prior notice or hearing, issue a summary order
requiring the contractor to make payment on delivery under every
procurement contract. The summary order shall set forth the spe-
cific basis for the order.

Register, April, 1997, No. 496
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- Note: A person adversely affected by a summary order under sub, (2) is entitled
teaprompt informal hearing and 3 full evidentiary bearing upon request, as provided
under s. ATCP 1.03 (3),

(3) PAYMENT ON DELIVERY; WHAT CONSTITUTES. ‘If a contractor
is required to make payment on delivery under sub. (1), the con-
tractor shall pay producers as follows:

(a) If the contractor harvests or accepts dellvery of vegetﬁbles
grown or delivered under a procurement contract, and the vegeta-
bles will not be graded, the contractor shall make full cash pay-
ment for those vegetables when the contractor harvests or accepts
delivery of those vegetables.

(b) If the contractor harvests or accepts dehvcry of vegetabies
grown or delivered under a procurement contract, and the vegeta-
bles will be graded, the contractor shall make full cash payment
for those vegetables within 72 hours after the contractor harvests
or accepts delivery of those vegetables. - :

(c} If the contractor rejects delivery of vegetables which the
producer tenders under the contract, or notifies the producer that
contract acreage will not be harvested for any reason, the contrac-
tor shall pay the producer the fult amount, if any, which the con-
tractor owes the producer under the contract for the rejected vege-
tables or.the unharvested acreage. . If payment is owed, the
contractor shall make fufl cash payment when the producer ten-
ders the vegetables or the contractor notifies the producer that the
acreage will not be harvested.

Note: Scech, ATCP 101 reiatedtounharvestedvegetable acreage, If acontractor
is required to make payment“on delivery” under this section, that contractor may not
useany unharvested acreage pool that provides fordc]awd pool accountmg, payment
or refunds to pool contributors.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94; am. (3) {a) fo (c), Regis-
tery April, 1997, No. 496, eff. 5-1-97.

Subchaﬁter 1H _.
Flnancial Standards and Security

ATCP 98.12 Financial statements. (1) YearEND
FINANCIAL STATEMENT. (a) Except as provided under sub. (2),
every contractor shall annually file with the department a year—
end financial statement covering the contractor’s last completed
fiscal year. The contractor shall file the year—end financial state-
ment by the 15th day of the fourth month folowing the close of
the contractor’s fiscal year. The department may, for cause,
eéxtend the filing deadline for up to 30 days.

(b A yea_H:nd financial statement under par. (a) shall be an
audited financial statement, except that if a contractor procures
Iess than $250,000 of vegetables from producers ¢ach year, the
contractor may file a rewewad financial statement.

{1 m) INTERIM STATEMENT, Except as provided under sub. (2),
a contractor shall file, with the contractor’s annual registration
renewal application under s, ATCP 98.02, an interim statement
showing the contractor’s financial condition as of the end of the
contractor’s fiscal quarter that ends closest to November 30.
Note: Aninterimstatement filed with the contractor’s annual registration renewal
application yader sub, (1m) must be accompanied by a sworn and notarized state-
ment, signed by the contractor, attesting that the financial statement is correct. The
interim statement filed under this subsection may be a compited financial statement,
a reviewed financial statement, or a statement showing the contractors financial
condition prepared by the coniractor. .
(2) Exemerions. Subsections (1) and (1m) do not apply to any

of the following:

(a) A contractor whao makes paymenton dehvery underall pro-
curement contracts, and who submits a sworn and notarized state-
ment fo that effect under s. ATCP 98.02 (4) (c).

(b) A contractor who files security with the department under
s. ATCP 98.18, unless the contractor files secunty under s, ATCP
98.18 {(4) (b).

{c) A producer—owned cooperative or organization that pro-
cures vegetables solely on a cooperative pooling basis from its
producer—owners, and that submits a sworn and notarized state-
ment to that effect under s, ATCP 98.02 (4) (f).

Register, April, 1997, No, 496
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A{3) ‘ADDITIONAL FINANCIAL STATEMENTS. (a) Notwithstanding
sub. (2), the department may requlre any contractor to do any of
the following:

1. Pile a year—end financial statement or interim statement.

2. Supplement or clarify any financial statement filed with the
department,

(b). A financial statement under par. (a) shail comply with all
of the following requirements:

1. It shall contain the information spec;ﬁed by the depart-
ment.

2. Tt shall contain a notanze’d statement, sngncd and sworn by
the contractor or an officer of the contractor, stating that the f‘ inan-
cial statemnent is correct.

3. Tt shall be an audited or rcwewcd fmancxa} statcment 1f the
department so requires,

(4) PINANCIAL STATEMENTS; ACCOUNTING PRINCIPLES. Every
reviewed or audited financial statement shall be prepared accord-
ing to generally accepted accounting principles and this chapter.

{5) FINANCIAL STATEMENT CONTENTS; GENERAL. (&) Except as
provided under par. (b), every year—end financial statement under
sub. (1) shall consist of a balance sheet, income statement, equity
statement, statement of cash flows, notes to those statements, and
any other information required by the department. '

(b} A contractor not previously engaged in business may file
an initial financial statement consisting of an opening balance
sheet and notes to the balance sheet. Thereafter, the contractor’s
year—end financial statements shall comply with par. (a).

{6) BALANCE SHEET: CLASSIFICATION OF ASSETS. In a contrac-
tor’s balance sheet, assets shall be classified in the following cate-
gories, or in other categories spcc1ﬁcaliy descnbed in the balance
sheef:

(a) Currentassets including cash marketable securities identi-
fied in the balance sheet, notes and accounts receivable, invento-
ries, prepaid items and other current assets specifically identified
in the balance sheet. The balance sheet shall identify receivables
and inventories according to subs. (8) and (9). Marketable securi-
ties and other short~term investments shall be valued at cost or
market vaiue, whichever is lower.

{b) Long-term investments.

(¢) Fixed assets, anciudmg propetty, plant and equlpment
identified according to sub. (11).

{d) Intangible assets,

(&) Other assets specifically described in the balance sheet

(7) BALANCE SHEET; CLASSIFICATION OF LIABILTTIES. In a con-
tractor’s balance sheet, liabilities shall be classified in the follow-
ing categories:

(a) Current liabilities, mcludmg preducer obhgatlons and
other current liabilities, identified according to sub. (12),

.{b) Long—term labilities, identified according to sub. (14).

(8) NOTES AND ACCOUNTS RECEIVABLE. (a) In a contractor’s
financial statement, notes and accounts recefvable arising in the
ordinary course of trade shall be identified separately from notes
and receivables which do not arise in the ordinary course of trade.
A financial statement shall describe any note or account receiv-
able representing 15% or more of all notes or accournits receivable,
respectively, The description of that note or account receivable
shall indicate the name of the person from whom payment is
receivable and the amount receivable.

{b) A contractor’s financial statement shall specifically iden-
tify and explain the following notes and accounts receivable:

* 1. Notes and accounts receivable from officers, directors,
pariners, employes or stockholders, or from members of their
families, other than trade accounts arising in the ordmary course
of trade.
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2. Notes and accounts receivable from parent organizations,
subsidiaries or affiliates, including trade accounts arising in the
ordinary course of trade.

“{c¢) A contractor’s financial statement shall include an aging
summary of all notes and accounts receivable, -
{d) A contractor shall maintain reasonable allowances for
doubtful or uncollectible items and shail identify these allow-
ances in the contractor’s financial statements.

(9) INVENTORY. A contractor’s financial stateinent shatl iden-
tify inventories of vegetables processed and held for sale sepa-
rately from other classes of inventory, such as materials and sup-
plies. Inventories nof in marketable or salable condition are not
current assets. Financial statements shall desctibe the basis on
which inventory values aré determined.

(10) FixeD ASSETS. A contractor’s financial statement shall
identify fixed assets, including property, plant and equipment,
according to each major class of property included. The conirac-
tor-shall report all property, plant and equipment at cost less
depreciation. A year-end financial statement shall identify
changes in fixed asset values resulting from the acquisition, dis-
posal or depreciation of fixed assets.

{11) PERSONAL ASSETS NOT INCLUDED. In a contractor’s finan-
cial statement, the contractor may not claim as assets any personal
assets that are exempt from execution or attachment by creditors.

{12) CurreNT LIABILITIES. (a) A contractor’s financial state-
ment shall show current liabilities separately from long—term lia-
bilities. Current liabilities shall include the current portion of all
long-term obligations as well as any other items of a current
nature. The financial statement shall set forth current liabilities,
including all notes and accounts payable, deferred income and
accrued expenses, in sufficient detail that the specific nature of the
liability and the amount owed can be readily determined.

(b} A contractor’s financial statement shall show vegetable
accounts separate from other trade accounts and shall identify
amounts payable {o producers and their assignees,

(c) A contractor’s financial statement shall detail each trade
account representing 15% or more of all trade accounts, showing
for each of those accounts the name of each trade creditor and the
amount owed. ' '

(d) A contractor’s financial statement shall specifically iden-
tify the current portion of all notes and mortgages payable. The
financial statement shall separately identify notes and mortgages
payable to officers, directors, employes or stockholders, or to
members of their families, as well as to parent, subsidiary or affili-
ated organizations.

(13) LoNG-TERM LIABILITIES. A contractor’s financial state-
ment shall fully describe alf notes, mortgages or other long-term
liabilities, including the nature of the habmty, the amount owed,
and the terms of payment.

(14) GENERAL NOTES TO FINANCIAL STATEMENTS, ‘A contrac-
tor’s financial statement shall include the following information,
if material:

(a) The amount and a brief description of any assets mort-
gaged, pledged or subject to lien.

(b) Defaults in payment of any obligations.

(c) A brief statement as to contingent liabilities.

" (d) A statement of judgments, suits, liens or claims pending
against the contractor.

{® A statement mdlcatmg whether the contractor has acted as
surety, bondsman or accommodation party on notes or obligations
of another,

() A description of any changes in accounting principles used
that would affect comparability of the contractor’s financial state-
ment with prior financial statements.
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(g) A statement as to whether the contractor’s books and
records are adequate for purposes of providing dcpendable finan-
cial statements.

(h) Disclosure of any deceptive manipulation of accounts,
including temporary funding of current liabilities to effect“win-
dow dressing.”

(i) Any other facts or circumstances that may affect the reli-
ability of the financial statement, the financial liquidity of the con-
tractor, or the contractor’s ability to pay producers.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94; am. (1), (2} (intro.), (b),
(e}, (), (D), (12} {b)}, cr. (Ir}, 1. and recr. (3), Reglster,April 1997, No. 496, cff,
5-1-97.

ATCP 98.14 Assets excluded from financial stan-
dard calculations. The department shall exclude the following
assets when it calculates whether a contracior complies with the
minimum financial standards under s. ATCP 98.16;

(1) Nontrade notes and accounts receivable from officers,
directors, employes, partners or stockholders, or from members of
their families.

(2) Notes and accounts recewable from parent organizations,
subsidiaries or affiliates unless the department finds that the cur-
rent financial position of the organization, subsidiary or affiliate
justifies the inclusion of these assets.

(3) Notes receivable that are more than one year in arrears, and
accounts receivable outstanding for more than one year, unless the
contractor has established an offsetting reserve for uncollectible
notes and accounts receivable.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94.

ATCP 98..16 Minimum financlal  standards.
(1) ReqQuireMENT. Except as provided under sub. (3), a contrac-
tor shall meet all of the following financial standards:

(a) The contractor’s fiscal year—end ratio of current assels to
current liabilittes shall be at teast 1,2 to 1,0. Atall other times, the
contractor’s ratio of current assets to current Iabilities shall be at
least 1.0 to 1.0,

(b) The contractor’s equity, at fiscal year—end, shall be equal
to at least 20% of total assets. At all other times, the contractor’s
equity shall be equal to at least 10% of total assets.

Note: These minimnm financial standards are required by s, 100,03, Stats.

(2) NOTIFICATION OF CHANGES. A contractor required to meet
the financial standards under sub. (1) shall immediately notify the
department if the contractor knows or has reason to know that any
of the financial standards under sub. (1) is no longer being met.

(3) ExempeTiONS. A contractor is not required to meet the
financial standards under sub. (1) if any of the following applies:

(a) The contractor files secunty with Lhe department under s.
ATCP 98.18.

(b) The contractor makes payment on delivery under all pro-
curement contracts, and submits a sworn and notarized statement
to that effect under s. ATCP 98.02 {4) (¢).

(c) The contractor is a producer-owner cooperative or orga-
nization doing business solely on a cooperative pooling basis with
its producer owners, and submits a sworn and notarized staternent
to that effeét under s, ATCP 98.02 (4) (f).

History: Cr. Register, June, 1994, No.462, eff, 7-1-94; r and recn (1), Register,
Apri, 1997, No. 496, eff. 5-1-97.

ATCP 98. 18 Securlty (1) REQUIREMENT A contractor
shall file security with the department under this section, unless
one or more of the following apply:

(a) The contractor meets the minimum financial standards
under s. ATCP 98.16.

(b} The contractor makes payment on dehvery under all-pro-

curement contracts, and submits a sworn and notarized statement
to that effect under s. ATCP 98,02 (4) (c).
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(c) The contractor is a producer—owned cooperative or orga-
nization doing business solely on a cooperative pooling basis with
its producer owners, and submits a sworn and notarized statement
to that effect under s. ATCP 98,02 (4) (f).

{2) ForM OF SECURITY. Security filed with the department
under this section is subject to approval by the departrent. Secu-
rity shall be in one or more of the following forms:

(a) ‘A continuous surety bond that is all of the folldwing: :
1. Made payable to the department for the benefit of produc-
ers. c _ ' ’

2. Endorsed by a surcty company authorized to do business
in this state.

3. Inaform approved by the department containing all of the
terms and conditions required by the department,

4, Continuing, and not subject to cancellation until after the
date specified for payment of producer obligations under s. ATCP
98.08.

() Cash or negotlable securities.

(c) Stocks, bonds or other marketable securities at current mar-
ket value.

(d) Irrevocable bank letters of credit that are all of the follow-
ing:

1. Issued for a term extending at least six months beyond the
date on which the contractor is required to have paid all producer
obligations in full. The department may, at the request of a con-
fractor, release a letter of credit before the end of its term if the
department is satisfied that the contractor has paid all of the pro-
ducer obligations in full.

2. Made payable to the department for the benefit of produc-
ers. : - : :

3. Inaform approvcd by the department, written on bank let-
terhead and contaxmng all the terms and conditions required by the
department,

4, Continuing, and subject o nonrenewal by the issuing bank
only tpon 90 days prior writien notice to the department served
in person or by certified mail. If a contractor does not file satisfac-
tory security to replace a letter of credit at least 31 days before that
letter of credit expires, the department shall issue a summary order
under s. ATCP 98.04 (2) suspending the contractor’s registration
certificate.

{e) Personal surety bonds or other third party guarantees that
are supported by sécurity under par, (b) or (c).

(3) DEPARTMENT CUSTODY ORSECURITY. The depariment or the
departiment’s agent shall maintain custody of all security filed by
a contractor under this section. Security shall be payable to and
held by the department for the benefit of producers.

(4) AMOUNT OF SECURITY. (&) Except as provided under par.
(b), a contractor required to file security under this section shall
file an amount of security which is at least equal to 75% of the
anticipated maximum liability to producers which the contractor
last reported under s. ATCP 98.02 (4) (¢).

(b) A contractor need only file the following amounts of secu-
rity for the following registration years if the department finds,
based on a financial statement filed with the department under s.
ATCP 98.12, that the contractor’s latest year—end ratio of current
assets to current liabilities is at least 1.2 10 1.0 and the contractor s
fotal assets exceed total liabilities:

1, For the registration year beginning February 1, 1997, 25%
of the contractor’s anticipated maximum liability to producers.

2. For the registration year beginning February 1, 1998, 50%
of the contractor’s anticipated maximum liability to producers.

{5) DEMANDS FOR SECURITY. {#) The department may require
a contractor to provide secunly at any time if any of the following
OCCUrs:

1. The contractor no longer meets the minimum financial
standards under s. ATCP 98.16.
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2. The department receives notice of cancellation of a surety
bond under sub. (2) {a), or the nonrenewal of a letter of credit
under sub, (2) (d}.

3. Security currently filed by the contractor falls below the
amount required under sub. (4) for any reason, including a
depreciation in the value of the security or an increase in the con-
tractor’s maximum liability to producers.

4, The contractor fails to provide relevant information
requested by the department or required by this chapter.

{b) If the department requires a contractor to provide security
under par. (a), it shall issue a notice to the contractor indicating
why security is required, the amount of security required, and the
deadline for filing security, The security filing deadline shali not
be more than 30 days afier the date on which the department issues
the demand for security. The department may extend the security
filing deadline for up to 30 more days for cause. If the department
extends the deadline, it may require the contractor to file an alter-
native form of secunty, other than a form of security specified
under sub. (2), in the interim, The department may reject altema—
tive forms of security it finds unacceptable.

(c) I acontractor fails to file security by the final deadline date
specified by the department under par. (b), the contractor shall,
within 5 days after the deadline date, notify all producers with
whom the contractor has a procurement contract that the contrac-
tor has failed to file security in response to the department’s
demand, If the department finds that the contractor has failed to
notify all preducers under this paragraph, or has notified produc-
ers incorrectly, the department shall promptly notify all knows
producers of the operator’s failure to file security.

{6) RELEASE OF SECURITY. The department may, upon request,
release security filed under this section only if one of the following
oceurs:

{a) The contractor achleves and maintains for 2 consecutive
registration years the minimum financial standards under s. ATCP
98.16.

(b} The contractor demonstrates to the department’s satisfac-
tion that the amount of security on file exceeds the amount
reguired under sub. (4) because of a substantial reduction in maxi-
munn liability to producers, a substantial appreciation in the value
of the security, or other reasons.

(bm) The contractor has filed security under sub. (4) (b) 1. for
the registration year beginning February 1, 1997, and the contrac-
tor subsequently files a year—end ﬁnancial statement that meets
the minimum financial standards unders. ATCP 98.16. ThlS para-
graph does not apply after January 31, 1999.

{c) The contractor files alternative security of equivalent
value.

-(d) The contractor is no longer in business and submits a sworn
affidavit certifying, to the department’s satisfaction, that the con-
tractor has paid all producer obligations in full,

History: Cr, Register, June, 1994, No. 462, eff. 7-1-94; am. (1) {Intro.), (2)
g::llro {3, (6) {d}, . andreer, (4), cr. {6) (bm), Reglster,Aprl] 1997, No, 496, eff,
97,

ATCP98.20 Food processing plant trusteeship, Cr. Register, June, 1994,
No. 462, eff. 7-1-94; r. Reglster, April, 1997, No, 496, ¢ff, 5-1-97.

ATCP 98.22 Notice to producer; financial informa-
tion. (1) NOTICE TO ACCOMPANY PROCUREMENT CONTRACT.
Except as provided under sub. {3), whenever a contractor offers
a producer a procurement contract, the contractor shall notify the
producer of the basis on which the contractor is registered with the
department under this chapter. The coniractor shall give the notice
in writing as part of the procurement confract, or in a separate
notice attached to the procurement contract. The notice shall be
clear and conspicuous, and shall comply with sub. (2). The con-
tractor shall file a copy of the notice with the department before
issuing the notice to producers. .
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{2) Contents oF NOTICE. The notice under sub, (1) shall bear
the conspicuous title “NOTICE TO PRODUCERS.” The notice
shall include the following information as applicable:

(a) Every notice under sub. {1) shall contain the following ver-
batim statement conspicuously printed under the title:

“Under Wisconsin Jaw, if a contractor procures vegetables
from producers for use in processing, the contractor must be
registered with the Wisconsin Department of Agriculture, Trade
and Consumer Protection, and must demonstrate a reasonable
degree of financial responsibility. The law does not guarantee
that contractors will pay producers for their vegetables. Every
producer has some responsibility for determining the credit-
worthiness of the contractor for whom the producer grows veg-
etables. To qualify for registration, a contractor must do at least
one of the following: (1) pay cash on delivery for all vegeta-
bles; (2) file financial statements with the department showing
that the contractor meets certain minimum financial standards;
(3) file security with the department equal to at least 73% of the
contractor’s anticipated maximum liability to producers. (Sonie
contractors may file only 25% security for the registration year
beginning February 1, 1997, and 50% security for the registra-
tion year beginning February 1, 1998."

(b) If acontractor is required, under s. ATCP 98,10 (1), to pay
cash on delivery for all vegetables the notice under sub. (1) shall
contain the fo].lowmg statemnent in addmon to the statement under
par. (a):

“(Name of contracior} is currently required, as a condition of
registration, to pay cash on delivery for all vegetables which we
procure from producers. This also applies to any amounts
owed for unharvested contract acreage. (See s. ATCP 98.10,
Wis, Adm. Code.)y”

(c) If acontractor is registered on the basis of the contractor’s
financial statement, the notice under sub. (1) shall contain the fol-
lowing statement in addition to the statement under par. (a):

“(Name of contractor) is cutrently registered on the basis of
its financial statement. Our most recent year-end financial
statement meets the following minimum financial standards:

(1) a current ratio of at least 1.20 to 1.00 at fiscal year-end, and
at least 1.0 to 1.0 at all other imes; and (2) equity equal to at
least 20% of total assets at fiscal year-end, and 10% at all other
times.”

{d) If a contractor has filed security with the department under
s. ATCP 98.18 because the contractor has not filed a financial
statement under s, ATCP 98.12, the notice under sub. (1) shall con-
tain the following statement in addition to the statement under par.
(a):*“(Name of contractor) has filed security with the department
to secure payments to its producers instead of filing financial
statements with the department. The amount of security is equal
to at least 75% of the amount which we expect to owe producers
at any time during the coming year.”

{e) Except as provided under par. {f), if a contractor has filed
security with the department under s. ATCP 98.18 because the
contractor’s financial statement does not meet the minimum
financial standards under s. ATCP 98.16, the notice under sub. (1)
shall contain the following statement in addition to the statement
under par, (a)"“{Name of contractor) has filed security with the
department to secure payments to its producers because our finan-
cial statement does not meet minimum standards. The amount of
the security is equal to at least 75% of the maximum amount which
we expect to owe producers at any time during the coming year.”

(f) If acontractor has filed security with the department under
5. ATCP 98.18 (4) {b), the notice under sub. (1) shall contain, in
addition to the statement under par. {(a):
1, The following statement for the registration year beginning
Pebruary 1, 1997:
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“(Name of contractor) has filed security with the department
to secure payments to its producers because, although our year—
end ratio of current assets to current liabilities is at least 1.2 to
1.0 and our total assets exceed total liabilities, our financial
statement does not meet new minimum financial standards
created by recent law changes. The amount of security is equal
to 25% of the maximum amount which we expect to owe pro-
ducers at any time during the coming year.”

2. The following statement for the registration year beginning
February 1, 1998:

“(Name of contractor) has filed security with the depariment
to secure payments to its producers because, although our year—
end ratio of current assets to current liabilities is at least 1.2 to
1.0 and our total assets exceed total liabilities, our financial
statement does not meet new minimum financial standards
created by recent law changes. The amount of security is equal
to 50% of the maximum amount which we expacl to owe pro-
ducers at any time during the coming year."

(3) ExemprioN. This section does not apply to a producer—
owned cooperative or organization when that cooperative or orga-
nization procures vegetables on a cooperative pooling basis from
its producer—owners.

Historyt Cr, Register, June, 1994, No, 462, off, 7-1-94; am. (2) (a} to (c), {e]
(intm s 3),1- and recr. {2) (l'), Register, Aprl], 1997,1\0 496 eff, 5-1-97,

Subchapter IV ..
Collecting Producer Claims

ATCP 98.24 - Producer claims; default proceedings.
{1) FivG cLamvs. If a producer claims that a contractor has
failed to pay a producer obligation when due, the producer may
file a written claim with the department. Upon receipt of a pro-
ducer claim, or other evidence of default on the part of & contrac-
tor, the department may initiate a defaulf proceeding under this
section. Before initiating a default proceeding, the department
may inspect the contractor’s records under s. ATCP 98.30, and
may conduct a preliminary investigation under s. 93.16, Stats.

{2) INITIATING DEFAULT PROCEEDINGS. To Initiate a default pro-
ceeding, the department shall issue an order requiring all inter-
ested producers to file veriffed proefs of claim with the depart-
ment before a specified date or be barred from participating in any
recovery obtained by the department. Notice of the order shall be
published as follows:

{a) By posting a copy of the order in a prominent location at
each place of business in this state operated by the confractor.

(b} By mailing a copy of the order to the contractor and to the
surety, if any.

{c) By publishing the contents of the orderas a class 3 notice
under ch. 985, Stats. The date of the last insertion of the class 3
notice under ch, 985, Stats., shall be not less than 30 days before
the deadline date for filing claims.

(d) If, based on the contractor’s records or other information,
the department obtains the names and addresses of other produc-
ers who appear to have an unpaid claim against the contractor, by
mailing a copy of the order or equivalent notice to each of those
producers. In its notice, the department may indicate the amount
of the producer’s apparent claim and ask the producer to verify or
correct the claim on or before the claim filing deadline.

(e) By any additional method which the department considers
necessary.

Note: Sec also s, ATCP 1.08.

(3) Aupity PROPOSED ORDER, If the department initiates a
default proceeding, the department shall audit producer claims
filed with the department and shall issue a proposed order allow-
ing or disallowing claims. The proposed order shall be based on
proposed finding of facts and conclusions of law which shall
accompany the proposed order. The department shall mail a copy

Register, Aprii, 1997, No. 496
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of the proposed order to the contracior, to the surety, if any, and
to every producer who filed a timely producer claim in the pro-
ceeding.

(4) UNTIMELY CLAIMS DISALLOWED. (a) The department shall
disallow a producer claim filed after the claim filing deadline spe-
cified under sub. (2) unless the department waives the claim filing
deadline for good cause shown.

(b) The department shall disatlow a claim for any payment that
was due the producer nore than 60 days before the date on which
the department received the first written default notice under sub,
(1.

(5} NOTICE AND HRARING. The department shall hold a public
hearing on its proposed order under sub, {3). A notice of hearing
shall be issued to each person who is required to receive a copy of
the proposed order under sub. (3). The notice of hearing shall
comply with s, 227.44, Stats. The notice may require affected par-
ties to file objections to the proposed order, if any, in writing
before the date of hearing. The hearing examiner may hold a pre-
hearing conference before the hearing and may reschedule or con-
tinue the hearing as necessary, The hearing and related proceed-
ings shail be conducted under ch, 227, Stats,, and ch. ATCP 1.

{6) FINAL ORDER AFTER HEARING. Beforeissuing the final deci-
sion and order, the department shall follow the procedures pre-
scribed under s. 227.46, Stats., except that if after the hearing
under sub. (5) there are no objections to the proposed ordet, the
departiment may adopt the proposed order as a final decision and
order of the department, without further notice or hearing,.

{7) INTERBST ON CLAIMS. (@} If the department’s proposed or
final order allows & producer claim, the order shalirequire the con-
tractor to pay interest on the claim. The interest rate shall be the
rate awarded by Wisconsin courts for interest on verdicts, as pro-
vided under s. 814.04 (4), Stats.

{b) A contractor shall pay interest on the full prmclpal amount
of an allowed claim, at the rate specified under par. (a), for the
period beginning with the contractor’s failure to pay the producer
obligation when first due and ending with the contractor’s full
payment of the allowed claim. If a contractor does not pay the full
allowed claim including interest within the time period specified
in the department’s final order allowing producer claims, interest
shall continue to accrue on the balance of the unpaid claim.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94; am. (2) (b), (3}, e, (2m),
Reglsler, April, 1997, No. 496, eff, 5-1-97.

" ATCP 98.26 "Payment of secured claims. If the depart-
ment issues a final order allowing producer claims under s, ATCP
98.24, the department may convert any security it holds under s.
ATCP 98.18 and apply the proceeds of that security to pay the
allowed claims. The department shall distribute available funds
to the producer claimants according to the final order allowing
claims, on a proportionate basis, according to the amount of each
producer’s allowed claim. If funds exceed allowed claims, the
excess shall be returned to the person who filed the secunty with
the department.

History: Cr. Register, June, 1994, No. 462, eff. 7-1-94,

ATCP 98,28 Collecting producer claims. (1) The
department may, on behalf of producers, demand and receive pay-
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ment of claims allowed under s. ATCP 98.24 or commence an
action in court fo recover allowed claims. Any amounts recovered
by the department shall be disttibuted to represented producer
claimants on a proportionate basis, according to the amount of
each producer’s allowed claim.

(2) ‘The department may settle any producer cIaim with con-
sent of the producer and may decline to represent a producer who
does not agree to settlement recommended by the depattment.

Note: This subsection does not prohibit any producer from proceeding indepen-
dently under s. 100.03 (12) or (20), Stats., to recover an unpaid clain.

(3) The depariment or any producer may demand payment of
an allowed claim under s. 100.03 (12}, Stats.

Note: Ifacontractor fails to pay an allowed clalm within 30 days after the depart-
ment or any producer files a demand for payment under 5. 160,03 (12), Stats., the
departient or producer may file a copy of the department’s final order allomng
claims with the clerk of clreuit court in any county of this state, The clerk must then
docket the depariment’s order as a judgment, and the docketed order becomes a judg-
ment lien against the contractor’s real property in that county.

(4) A producer who sustains a monetary loss because of a
violation of 5. 100,03, Stats., including a contractor’s failure to
pay a producer obligation when due, may bring a court action
under s. 104,03 (20) Stats., to recover the amount of the producer’s
proven damages, together with costs and reasonable attomey fees.

Hisfory: Cr. Register, June, 1994, No, 462, off. 7-1-94.

. Subchapter A
"Contractor Records, Prohibited Practices

ATCP 988,30 Flecords; inspection by department. A
contractor shall keep copies of all written procurement contracts
and a current record of all producer obligations and payments to
producers. Records and contracts under this section shall be
retained for a period of three years and shall be available for
inspection and copying by the department upon request

History: Cr. Register, June, 1994, No, 462, eff, 7-1-94.

ATCP 98.32 Prohibited practtces No contractor may
do any of the following:

(1) Fail to provide relevant information required by the
department under this chapter, or falsify any information provided
to the department.

(2) Fail to file the full amount of secunty required by the
department under s, ATCP 98.18 (5), if any, by the date which the
department specifies.

{2m) Deduct, from the amount paid or payable to any pro-
ducer, any assessment that Is designated for use in oﬁ'settmg the
cost of security filed under this chapter.

(3) Fail to make cash payment on delivery if required under s,
ATCP 98.10 (1).

(4) Ifthe contractor is a producer—owned cooperatwe procure
vegetables from producers contrary to the contractor’s statement
under s, ATCP 98.02 (4) (f).

{5) Violate any provision of this chapter, or any order issued
under this chapter.

{6) Violate any provision of s. 100.03, Stats.

History: Cr. Register, June, 1994, No, 462, eff, 7-1-94; er. (2m), am. (4}, Regls-
ten Aprll, 1997, No, 496, elf, 5—1—97
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