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Note: This chapter ls adopted under aulhority of s, 100,20 (2), Slats., and Is

administered by the Wisconsin department of agriculture, trade and consumer

. protection. Violations of thls chapter may be prosecuted under 5, 100.20 {6) and

5. 100,26 (3) or {(6), Stats. A person who suffers a monetary loss because of &

violation of this chapter may sue the violator directly under s. 100,20 (5), Stats.,
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Suhchapter I—Definitions

ATCP 127 01 Definitions. In this chapter:

(1) “Acquirer” means a financial institution or other person
who, under a license or authorization granted by a credit card sys-
tem operator, authorizes merchants to honor credit cards and sub-
mit credit card sales drafts for payment through thie credit card sys-
tem, '

(2) “Consumer" means an individual to whom a seller adver-
tises, offers to sell, sells or promotes the sale of consumer goods
or services. "Consumer” does not include an individual who pur-
chases consumer goods or services in a business capacﬂy, or for
resale to others.

{3) “Consumer goods or services” means goods or services
typically used for personal, family or household purposes. *Con-
sumer goods or services” includes personal investment opportuni-
ties, personal business opportunities and personal training courses
but does not include any of the following:

{a) Investment opportunities, business opportunities and train-
ing courses when offered to a business, rather than a consumer.

(b) Real estate, other than cemetery lots or timeshares as
defined in s. 707.02 (24), Stats.

{¢) Pay—per—call services sold in compliance with s. 196.208,
Stats,

(d) A newspaper subscription that the consumer may cancel at
any time without penalty.

{4} “Credit” means the right granted by a c'reditor to a debtor
to defer payment of debt or to incur debt and defer its payment,

(5} “Credit card” means any card or other device which

entitles an authorized holder to obtain goods, services or other
things of value on credit.

{6) “Credit card sales draft” means any record or evidence of
a credit card transaction.

(7) “Credit card system” means the system through which
credit card transactions, using credit cards issued or licensed by
the credit card system operator, are processed for payment.

{8) “Credit card system operator” means a person who oper-
ates a credit card system, or who licenses others to operate a credit
card system.,

- {9) “Department” means the state of ‘Wisconsin department of
agriculture, trade and consumer protection,

(10) “Disclose” means to make a clear and conspicuous state-
ment which is reasonably designed to be noticed and readily
understood by the consumer.

{11) “Individual” means a natural person.

{12) “Investment opportunity” means anything, tangible or
intangible, that is offered, sold or traded based wholly or in part
on representations, either express or implied, about past, present
or future income, profit or appreciation. “Investment opportu-
nity” does not include a security sold in compliance with ch, 551,
Stats., or a franchise investment sold in compliance with ch, 553,
Stats.

{13) “Mass advertisement” means a solicitation which a seller
publishes or makes accessible to an unrestricted mass audience.
“Mass advertisement" includes a solicitation published in a news-
paper, magazine, radio broadcast, television broadcast or internet
home page. “Mass advertisernent” does not include a solicitation
which a seller addresses to an individual consumer, to a consum-
er’s residence, or to a gathering of consumers invited by means of
telephone, mail or face—to-face solicitations under this chapter.

{14) “Merchant” means a person who is authorized, under a
written agreement with an acquirer, to honor credit cards and sub-
mit credit card sales drafis to the acquirer for payment and
processing through the credit card system.

(15) “Person” means an individual, corporation, partnership,
cooperative association, limited liability company, trust, or other
organization or entity.

{16) “Prize promotion™ means any of the following:

(a) A sweepstakes or other game of chance.

(b) A seller’s express or implied representation that a con-
sumer has won, has been selected to receive, may be eligible to
receive, or may have a chance to receive a prize.
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(¢) Any communication from a seller to a consumer in which

the seller is required to give the consumer a prize notice under s.
100.171, Stats.

(17) “Purchase” means lo buy or lease consumer goods or ser-
vices,

(18) “Purchase contract” means an agreement fo purchase
consumer goods or services, regardless of whether that agreement
is subject to a Iater right of cancellation. “Purchase contract” does
not include the following agreements, but does include & purchase
commitment which arises under any of those agreements as a
result of the consumer’s subsequent action or omission:

{a) An agreement authorizing the trial delivery of consumer
goods or services which the consumer has not yet agreed to pur-
chase, provided that the agreement includes no minimum pur-
chase requirement.

(b) Anegative option plan thatis covered by and complies with
16 CFR 425,

Nofe: Some direct marketers offer trial delivery pians in which the consumer
agrees to receive trial deliveries of goods which the consumer has not yet agreed to
purchase. Underthese agreements, aconsumer is typically free toreject or retum any
trial delivery without purchasing that delivery. But under the trial delivery agree-
ment, the seller may bill the conswmer for the delivered goods if the consumer fails
toreject or return the delivery within a specified ime. Although the consumer’s ini-
tial agreement to receive trial deliveties is not itself a “purchase contract” (anless it
inclisdes a minimutn purchase commitment), the consumer effectively enters into a
“purchase contract”’ for a particular delivery when the consumer fails to return or
reject that delivery according to the trial delivery agreement.

(19) “Sale” means the passing of an ownership or leasehold
interest in consumer goods or services to a consumer for a price.

(20) “Seli” means to engage in the sale of consumer goods or
services, or to accept payment pursuant to a purported sale of con-
sumer goods or services.

“(21) “Seller” means a person, other than a bank, savings bank,
savings and loan association, credit union, insurance company,
public utility or telecommunications carrier engaged in exempt
activities under s. 93,01 (1m), Stats., who is engaged in the busi-
ness of selling, offering to sell, or promoting the sale of consumer
goods or services fo consumers. “Seller” includes all of the fol-
lowing:

(a) A person who accepts payment for a purported sale of con-
sumer goods Or services to a consumer.

(b) An employee or agent of a seller.

{c) A persor who makes home solicitations under arrangement
with a seller.

Nofet For example, a telemarketing firm that makes telephone solicitations on
behalf of a “selfer” is also a “seller” for purposes of this chapter. Individual
employees of the telemarketing firm are also “sellers,” for purposes of this chapter,
when making telephone solicitations to consumers,

(22) “Solicitation” means a communication received by a
consumer at a place other than the seller’s regular place of busi-
ness, in which a seller offers or promotes the sale of consumer
goods or services to a consumer, or which is part of a seller’s plan
or scheme to sell consumer goods or services to a consumer.
“Solicitation” does not include any of the following:

(a) A mass advertisement.

(b) A telephone, mail or electronic commnunication initiated by
the consumer, unless prompted by the seller’s pl‘lOI solicitation to
the consumer,

Note: Paragraph (b) does not except a face—{o-face communication.

{¢} A written communication that invites a consumer to the

seller’s regular place of business.

(d) A communication initiated by a consumer at an established
- public market, unless that communication was prompted by the
seller’s prior solicitation to the consumer.

Note: Forexample, a rontine transaction at afarmers marketis not a “solicitation™
urder this chapter, even though it occurs at a place other than the seller’s “regular
place of business.™

(e) The delivery, to a consumer, of goods or services sold to the
consumer in a transaction other than a telephone, mail or face—to—
face transaction under this chapter.
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Noter A “solicitation” under sub, (22)is covered by this rule even though it is not
the first communication between the seller and the consumer,

{23) “Written” or “in writing,” as applied to a seller’s disclo-
sure to a consumer, means legibly printed on paper or another tan-
gible nonelectronic medium that is delivered to the consumer, or
legibly printed in an electronic form that the consumer can elec-

-tronically retrieve, store or print for future reference.

History: Cr. Register, Juty, 1999, No, 523, eff, 8199,
Subchapter [I—Telephone Solicitations

ATCP 127.02 Definitions. In this subchapter:

(1) “Telephone solicitation” means a solicitation, under s.
ATCP 127.01 (22), that a seller makes to a consumer by telephone,
videoconferencing, or other interactive electmmc voice commu-
nications.

{2) “Telephone transaction” means any of the following:
(a) A telephone solicitation.

(h) Purchase confracts and other dealings that result from a
telephone solicitation.
History: Cr. Register, July, 1999, No, 523, off, §-1-99,

ATCP 127.04 Opening disclosures. (1) DISCLOSURES
REQUIRED, A seller making a telephone solicitation shall disclose
all of the following to the consumer before asking any questions
or making any statements other than an initial greeting;

(a) The name of the principat seller.

Note; For example, a telemarketing firm making solicitations on behalf of another

company must disclose the name of the company for which it is acting as agent. The
telemarketing firm may also disclose its own identity, but is not requived to do so.

(b) The name of the individual making the telephone solicita-
tion,

Note: For example, if Mary Smith makes telephone sohctlahons for the ABC
Company, Smith must disclose her individual name. Under sub. (3) (b}, Smith may
use a fictitous name which uniquely identifies her if the ABC Company keeps a
record of that uniquely identifying fictitious name.

(c) Thatthe selleris offenng or promoting the sale of consumer
goods or services.

(d) The nature of the goods or services which the se]ler is offer-
ing or promoting.

(2) FicTiTIOUS NAMES. (a) A seller may not use any fictitious
name under sub. {1} (a) or s. ATCP 127.06 (1) (d}, except that a
seller may use a trade name if all of the following apply:

1. The seller is widely known by and consistently does busi-
ness under that name.

2. The name does not have the tendency or capacity to con-
fuse or mislead the consumer as to the seller’s true identity.

(b) An individual making a telephone solicitation as an
employee or agent of a seller may disclose a fictitious individual
name under sub. (1) (b) if all of the following apply:

1. No other individual making telephone sohcnauons for the
same seller uses the same fictitious name.

2. The seller for whent the individual is making the telephone
solicitation keeps records under s. ATCP 127.18 (1) (d) which cor-
relate the fictitious name with the actual name and address of the
individual seller.

Note: Subsection (2) (b) batances the needs of consumers against the privacy
intergsts of individuals employed to make solicitations on behalf of a seller.
History: Cr. Register, July, 1999, No, 5213, <ff, 3-1-99.

ATCP 127.06 Disclosures prior to sale. (1) DiscLo-
SURES REQUIRED. In a telephone transaction, a seller shall disclose
all of the following to a consumer before the consumer enters into
any purchase contract, and before the seller takes the consumer’s
credit card number or accepts any payment from the consumer:

(&) The nature and quantity of consumer goods or services
included in the sale,

(b) The total cost to purchase and receive the consumer goods
or services.
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. () All material terms and conditions affecting the sale, receipt
or use of the consumer goods or services, including credit terms
if any.

Note: Consumer credit disclosures under par, (¢} must comply with applicable
requirements under ch. 422, Stats., and federal law,

(d) The name of the principai seller.
Note: For cxample, atelemarketing firm making solicitations on behalf of another
company must disclose the name of the company for which it Is acting as agent,
(c) At least one of the foliowing:
1. 'The principal seller’s mailing address.

2. A local or toll-free telephone number, answered during
normal business hours, at which the consumer may contact the
principal seller and obtain the principal seller’s address.

“{f) The seller’s policy related to refunds, cancellations,
exchanges or repurchases if any of the following apply:
1. The seller has a policy that prevents or substantially limits
" refunds, cancellations, exchanges or repurchases.

2. The seller makes any claim or representation regarding
refunds, cancellations, exchanges or repurchases.

{2) ForM oF DISCLOSURE. A seiler shall make the disclosures
under sub, (1} in writing, except that a seller may make the disclo-
sures orally if at least one of the following applies:

(a) The seller confirms the disclosures in writing at or before
the time the seller first delivers the consumer goods or services to
the consumer, and before the seller submits any credit card sales
draft for payment or takes any other payment from the consumer.

(b) The seller does both of the following in writing at or before
the time the seller first delivers consumer goods or services to the
customer:

1. Confirms the oral disclosures,

2. Discloses, in substance, that the consumer may cancel the
sale after the first delivery and obtain a full refund. The seller may
specify a cancellation deadline, provided that the deadline is at
least 7 days after the first delivery.

(3) LANGUAGE OTHER THAN ENGLISH. (a) If the primary lan-
guage used in a telephone solicitation is not English, the seller
shall make the disclosures under sub. (1} in the language primarily
used.

(b) If the primary language used in a telephone transaction is
not English, every written agreement signed by the consumer
shall be in English and the language primarily used.

History: Cr. Register, July, 1993, No, 523, off. 8-1-99,

ATCP 127.08 Prize promotions. (1) ILLEGAL LOTTER-
1ES. Inatelephone transaction, no seller may use a prize promotion
that violates s. 945.02 (3), Stats.

(2) PRIZE NOTICE; REQUIREMENTS, In 2 telephone transaction,
no seller may use a prize promotion that violates s. 100,171, Stats.

{3) PRIZE PROMOTIONS; MISREPRESENTATIONS. No seller may
misrepresent the material terms of a prize promotion usedin atele-
phone transaction.

History: Cr. Register, July, 1999, No, 523, eff, 8-1-99,

ATCP 127.10 Unauthorized payment. No seller in a
telephone transaction may obtain or submit for payment any
check, draft or other negotiable instrument drawn on a consumer’s
account without that consumer’s express, verifiable authoriza-
tion. The following authorizations are considered verifiable:

{1) Anexpresswritten authorization. Express written authori-
zation may include the consumer’s signature on the check, draft
or negotiable instrument.

(2) An express oral authorization if all of the following apply:

(a) The oral authorization is tape recorded and made available
upon request to the consumer’s bank,

(b) The oral authorization ¢learly authorizes payment for the
goods and services offered to the consumer.

AGRICULTURE, TRADE & CONSUMER PROTECTION
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(c¢) 'The oral authorization clearly indicates that the consumer
received information specifying all of the following:
1. The date and amount of the check, draft or instrument.
2. The payer’s name.
3. The number of payments, if more than one.

4. A telephone number for consumer inquiries that is
answered during normal business hours,

5. The date of the consumer’s oral authorization.

{3) Anauthorization which the seller confirms in writing, pro-
vided that all of the following apply:

(2) The seler sends the written confirmation to the consumer
before the seller submits the check, draft or other negotiable
instrument for payment,

{b) The written confirmation includes all of the following
information:

1. The date and amount of the check, draft or instrument.
2. The payor’s name. _
3, The number of payments, if more than one,

4. A telephone number for consumer inquiries that is
answered during normal business hours,

5. The date of the consumer’s authorization.

6. A procedure by which the consumer can obtain a refund
from the seller if the written confirmation is inaccurate.
History: Cr. Register, July, 1999, No. 523, ¢fl. 8-1-99.

ATCP 127.12 Credit card laundering. (1) No mer-
chant may present to or deposit into a credit card system for pay-
ment, or cause another person to present to or deposit into a credit
card system for payment, any credit card sales draft generated by
a felephone transaction that is not a sale by that merchant to the
holder of that credit card.

(2) No person may employ, solicit or cause a merchant to vio-
late sub. (1).

(3) No seller engaged in a telephone ransaction may, by
means of a business relationship or affiliation with a merchant,
obtain access to a credit card system unless that access is autho-
rized by that merchant’s written agreement with the credit card
system operator, or with an acquirer licensed or authorized by the
credit card system operator.

History: Cr. Register, July, 1999, No. 523, eff, 8~1-99,

ATCP 127.14 Misrepresentations. No seller may do
any of the following, directly or by implication, in a telephone
transaction: :

(1) Misrepresent a seller’s identity, affiliation, location or
characteristics.

(2) Misrepresent the nature, purpose or intended length of a
solicitation,

(3) Misrepresent the nature or terms of a telephone transac-
tion, or any document related to that transaction,

{4) Misrepresent the cost of goods or services offered or pro-
moted by a seller, or fail to disclose material costs payable by the
consumer,

{5) Misrepresent the nature, quantity, material characteristics,
performance or efficacy of the goods or services offered or pro-
moted by a seller.

(6) Misrepresent or fail to disclose material resirictions, imi-
tations or conditions on the purchase, receipt, use or return of
goods or services offered or promoted by a seller.

(7) Misrepresent the material terms of a seller’s refund, can-
cellation, exchange, repurchase or warranty policies.

{8) Misrepresent that a seller is offering consumer goods or
services free of charge or at a reduced price.

(9) Misrepresent that a seller is affiliated with, or endorsed by,
any government or 3rd-party organization.

Register, July, 1959, No. 523
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{10) Represent that the seller has specially selected the con-
sumer unless the representation is true and the seller concurrentty
discloses to the consumer the specific basis on which the seller
makes the representation. The seller may not misrepresent that
basis.

(11) Represent that the seller is conducting a special sales
promotion, is making a special offer limited to a few persons, is
making a special offer for a Yimited period of time, or is authorized
to place the offered goods or services in a limited number of
hemes, unless the representation is true and the seller concurrently
discloses to the consumer the specific basis on which the represen-
tation is made, The seller may not misrepresent that basis.

{12) Represent that the seller is participating in a contest or
conducting a survey unless the representation is true and all of the
following apply:

{a} The seller first makes all of the opening disclosures under
s. ATCP 127.04.

(b) The scller concurrently discloses the name of the contest
or survey sponsor, and the specific terms of the contest or survey.

{c) The seller concurrently discloses that the selter is attempt-
ing to sell goods or services, or to obtain information to identify
sales prospects, if that is the case. -

(13) Misrepresent any material aspect of a personal invest-
ment opportunity offered to the consumer, including any aspect
such as risk, liquidity, earnings potential or profitability.

(14) Failto disclose, in connection with every purported offer
of free goods or services in a telephone transaction, any costs
which the consumer must incur and any conditions which the con-
sumer must meet in order to receive those free goods or services.
This does not prohibit a combination offer that is covered by, and

-complies with, s. 100.18 (2), Stats,

(15) Make any false, deceptwe or misleading representatlon
{0 & consumer.
History: Cr. Reglster, July, 1999, No. 523 eff. 8-1-99,

ATCP 127.16 Prohibited practices. No seller may do
any of the following in a telephone transaction:

(1) Threaten, intimidate or harass a consumer.

(2) Repeatedly or continuously cause a consumer’s telephone
to ring, or repeatedly or continuously engage a consumer in tele-
phone conversation, if the seller knows or reasonably should
know that those actions will have the effect of annoying, abusing
or harassing the consumer.

(3) Initiate a telephone solicitation to a consumer before 8:00
AM or after 9:00 PM without the prior consent of the consumer.
Time, for purposes of this section, is the local time at the place
where the consumer resides.

(4) Initiate atelephone solicitation to a consumer who has pre-
viously stated that he or she does not wish to receive telephone
solicitations from the seller for whom the solicitation is being
made. A seller does not violate this subsection if all of the follow-
ing apply:

(a) The seller has established and implemented clear written
procedures that are reasonably designed to prevent violations,

(b} The seller has trained its personnel in the procedures under
par. (a).

(¢) The seller maintains a recorded list of persons who have
stated that they do not wish to be called by the seller for whom
solicitations are being made.

(d} The repeat call is the result of a good faith error, and is not
the result of an intentional or systematic disregard of the prohibi-
tion under this subsection.

{6) Requestorreceive payment for seeking orarranging aloan
or exlension of credit until the consumer actually receives that
loan or extenston of credit, if the seller has represented that efforts
lo obtain a loan or extension of ¢redit would likely be successful.
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(6) Pail to do either of the following if the transaction qualifies
as a consumer approval transaction under s. 423.201, Stats., and
is not subject to 5. 423.202 (4), Stats.:

{a) Provide anotice under s. 423.203, Stats., of the consumer’s
right to cancel.

(&) Honor the consumer’s right to cancel under s, 423,202,
Stats.

Note: Unders, 423,202, Stats., aconsumer may cancel a consumer approval trans-
action untit midnight of the 3rd business day after the seller gives the consumer a
required writlen notice of cancellation rights under 5. 423,203, Stats. The consumer’s
cancellation rights under s, 423,202, Stats., are in addition to any other cancellation
rights which the consumer may have under contract law.

History: Cr. Reglster, July, 1999, No, 523, ¢ff, 8-1-99,

ATCP 127.18 Recordkeeping. (1) RECORDS REQUIRED.
A seller engaged in telephone transactions shall keep all of the fol-
lowing records related to those transactions:

(a) Copies of all telephone solicitation scripts, and all sales and
promotional materials used in telephone transactions. This para-
graph does not require a seller to keep duplicate copies of substan-
tially identical documents.

{b) The following records related to each prize wliich the seller
offers or awards to consumers if the seller represents to any con-
sumer, directly or by implication, that the prize has a value of $25
Or more:

1. An identification of the prize.

2. The name and last known address of every consumer who
received the prize.

(c) The name and last known address of every consumer who
purchased goods or services in a telephone transaction with the
seller, the date on which the consumer purchased these goods or
services, the date on which the seller provided those goods or ser-
vices to the consumer, and the amount which the consumer pald
for those goods or services.

(d) The following information related to every individual who

has made telephone solicitations as the seller’s employee or agent:

1. The individual’s name, last known address and telephone
number,

2. Bvery fictitious name which the individual has used when
making telephone solicitations. No seller may permit more than
one employee or contract agent to use the same fictitious name,

3, The individual’s job title or titles,

{e) All verifiable authorizations required under s. ATCP
127.10.

(2) KeepmG RECORDS.. {a) A seller shall keep each record
required under sub. (1} for at least 2 years after the seller creates
that record.

Note: A seller may keep records required under sub., (1) in the form, manner, for-
mat and place in which the scller would normally keep those records in the ordinary
course of business.

(b) The department, pursuant to an investigation of possible
violations of this subchapter, may ask a seller to provide copies of
records under sub. (1) that are reasonably relevant to that inves-
tigation. The seller shall provide the requested copies within a
reasenable time specified by the department,

Note: Sec ss.93.15 and 93.16, Stats.

{c) An agent engaged in telephone transactions on behalf of a
principal seller need not keep duplicate copies of records which
that principal seller keeps according to this section. A principal
seller who contracts to have an agent keep records for the principat
seller need not keep duplicate copies of records which that agent
keeps according to that contract and this section. An employee
need not keep duplicate copies of records that his or her employer
keeps according to this section,

History: Cr. Reglster, July, 1999, No, 523, ¢ff. 8-1-99.

ATCP 127.20 Assisting vlolations, No person may
knowingly assist any seller to engage in any activity or practice in
violation of this subchapter.

History: Cr. Register, July, 1999, No, 523, eff. 3-1-99.
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Subchapter II—Mail Selicitations

ATCP 127.30 Definitions. In this subchapter:

(1) “Catalog” means a multi~page written publication which
a seller publishes at least annually, and which contains all of the
following:

(a) The seller’s name and address.

(b) Written or graphic descriptions of goods or services which
the seller offers for sale.

(c) The prices at which the goods or services under par. (b) are
offered for sale.

(2) “Mail solicitation” means a written or graphic solicitation,
under s. ATCP 127.01 (22), that a seller delivers by mail or other
means to a consumer’s residence or to a consumer who is individ-
ually identified in the solicitation,” “Mail solicitation” includes a
telefax orelectronic mail solicitation, “Mail solicitation” does not
include a catalog, aradio or television broadcast, an internethome
page, a telephone solicitation under subch. II or a face—to—face
solicitation under subch. IV,

N (3) “Mail transaction” means any of the following: .
{a) A mail solicitation,
(b) Purchase contracts and other dealings that result from a
mail solicitation.
History: Cr. Register, July, 1999, No, 523, off. §-1-99,

ATCP 127,32 Opening disclosures. (1) DISCLOSURES
REQUIRED. A mail solicitation shall disclose aill of the following
in writing:

(a) The name of the principal seller,

Note: For example, a firm making mail solicitations on behalf of another company
must disclose the name of the company for which it is acting as agent, The firm may
also disclose its own identity, but is not required to do so.

‘(b) Thatthe seller is offering or promoting the sale of consumer
goods or services,

(c) The nature of the goods or services which the seller is offer-
ing or promoting.

£2) Ficnimous NAMES. A seller may not use any fictitious
name under sub. (1) (a) or s. ATCP 127.34 (1) {d), except that a
seller may use a trade name if all of the following apply:

(a) The seller is widely known by and consistently does busi-
ness under that name.

{b) The name does not have the tendency or capacity to con-

fuse or mislead the consumer as to the seller’s true identity,
History: Cr, Register, July, 1999, No, 523, ¢ff, 8-1.99,

ATCP 127.34 Disclosures prior to sale. {1) DiscLo-
SURES REQUIRED, In a mail transaction, a seller shall disclose all
of the following to a consumer, in writing, before the consumer
enters into a purchase contract and before the seller takes the con-
- sumer’s credit card number or accepts any payment from the con-
spmer;

(a) The nature and quantity of consumer goods or services
included in the sale,

(b) The total cost to purchase and receive the consumer goods
Or services.

(c) All material terms and conditions affecting the sale, receipt
or use of the consumer goods or services, including credit terms
if any.

Note; Consumer credit disclosures under par. {¢) must comply with applicable
requirements under ch. 422, S1ats,, and federal law.

(d) The name and mailing address of the principal seller.
(¢) The seller’s policy related to refunds, canceliations,
exchanges or repurchases if any of the following apply:
1. The seller has a policy that prevents or substantially limits
refunds, cancellations, exchanges or repurchases.
2. The seller makes any claim or representation regarding
refunds, cancellations, exchanges or repurchases.
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{2) LANGUAGE OTHER THAN ENGLISH. If the primary language
used in a mail solicitation is not English, the seller shall make the
disclosures under sub. (1) in the language primarily used.

History: Cr Register, July, 1999, No, 523, eff. 8-1-99.

ATCP 127.36 Prize promotions. (1) ILLEGAL LOTTER-
128. In a mail transaction, no seller may usea prize promotion that
violates s. 945.02 (3), Stats.

(2) PRIZE NOTICE; REQUIREMENTS. In a mail transaction, no
seller may use a prize promotion that violates s. 100.171, Stats.

{3) PriZE PROMOTIONS; MISREPRESENTATIONS. No seller may
mlsrepresent the material terms of a pnze promotion used in a mail
transaction.

History: Cr. Register, July, 1999, No. 523, eff. 8-1-99,

ATCP 127.38 Unauthorized payment. No seller in a
mail transaction may obtain or submit for payment any check,
draft or other negotiable instrument drawn on a consumer’s
account without that consumer’s express, verifiable authoriza-
tion. ‘The authorization shall comply with s. ATCP 127.10,

History: Cr. Reglster, July, 1999, No, 523, ¢ff, §-1.89,

ATCP 127.40 Delivering ordered goods. A sellerina
mail transaction shall comply with s. 100.174, Stats.
History: Cr. Register, July, 1999, No. 523, eff. §-1-99.

ATCP 127.42 Credit card laundering. (1) No mer-
chant may present to or deposit into a credit card system for pay-
ment, or cause another person to present to or deposit into a credit
card system for payment, any credit card sales draft generated by
a mail transaction that is not a sale by that merchant to the holder
of that credit card.

(2) No person may employ, SO]lClt or cause a merchant to vio-
late sub. (1).

{3) No seller engaged in a mail transaction may, by means of
a business relationship or affiliation with a merchant, obtain
access to a credit card system unless that access is authorized by
that merchant’s written agreement with the credit card system
operator, or with an acquirer licensed or authorized by the credit
card system operator.

History: Cr, Register, July, 1999, No. 523, eff. 8-1-99.

ATCP 127.44 Misrepresentations. No seller may do
any of the following, directly or by implication, in a mail transac-
tion:

{1) Misrepresent a seller’s identity, afﬁllauon, location or
characteristics.

(2) Misrepresent the nature or purpose of a mail solicitation.

(3) Misrepresent the nature or terms of a mail transaction, or
any document related to that transaction.

(4) Misrepresent the cost of goods or services offered or pro-
moted by a seller, or fail to disclose material costs payable by the
consumer.

(5) Misrepresent the nature, quantity, material characteristics,
performance or efficacy of the goods or services offered or pro-
moted by a seller.

{6) Misrepresent or fail to disclose material restrictions, limi-
tations or conditions on the purchase, receipt, use or return of
goods or services offered or promoted by a seller.

(7) Misrepresent the material terms of a seller’s refund, can-
cellation, exchange, repurchase or warranty policies,

(8) Misrepresent that a seller is offering consumer goods or
services free of charge or at a reduced price.

{8) Misrepresent that a seller is affiliated with, or endorsed by,
any government or 3rd-party organization.

(10) Misrepresent that the seller has specially selected the
consumer. :

(11) Misrepresent that the seller is conducting a special sales
promotion, is making a special offer limited to a few persons, is
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making a special offer for a limited period of time, or is authorized
to place the offered goods or services in a limited number of
homes.

{12) Represent that the seller is participating in a contest or
conducting a survey unless the representation is true and all of the
following appty:

(&) "The seller first makes all of the opening disclosures under
s. ATCP 127.32.

{b) .'The seller concurrently discloses the name of the contest
or survey sponsor, and the specific terms of the contest or survey.

- {¢) The seller concurrently discloses that the seller is attempt-
ing to sell goods or services, or to obtain information to identify
sales prospects, if that is the case.

(13) Misrepresent any material aspect of a personal invest-
ment opportunity offered to the consumer, including any aspect
such as risk, liquidity, earnings potential or profitability.

(14) Failto disclose, in connection with every purported offer
of free goods or services in a mail transaction, any costs which the
consumer must incur and any conditions which the consumer
must meet in order to receive those free goods or services. This
does not prohibit a combination offer that is covered by, and com-
plies with, s. 100.18 (2}, Siats.

(15) Make any false, deceptive or misleading representation
fo a consumer,
Hisiory: Cr, Reglster; July, 1999, No. 523, eff, 8-1-99,

ATCP 127.46 Prohiblted practices. No seller may do
any of the following in a mail transaction:

(1) Threaten, intimidate or harass a consumer.

{2) Request or receive payment for secking or arranging aloan
or extension of credit until the consumer actually receives that
loan or extension of credit, if the seller has represented that efforts
to obtain a loan or extension of credit would likely be successful.

(3) Failto do either of the following if the transaction qualifies
as a consumer approval transaction under s. 423.201, Stats., and
is not subject to s. 423,202 (4), Stats.:

(a) Providc a notice under s. 423 .203, Stats., of the consumer’s
right to cancel.

(b} Honor the consumer’s right to cancel under s, 423.202,
Stats.

Note: Unders, 423,202, Stats., 2 consumer may cancel aconsumer approvat trans-
action until midnight of the 3rd business day after the seller gives the consumer a
required written notice of canceliation rights under s. 423.203, Stats. The consimer's
cancellation rights under 5. 423.202, Stats., arc in addition o any other cancelation
rights which the consumer may have under contract faw.

Itistory: Cr. Register, July, 1999, No. 523, eff. 8-1-99.

ATCP 127.48 Recordkeeping. (1) RECORDS REQUIRED.
A seller engaged in mail transactions shall keep all of the follow-
ing records related to those transactions:

(a) Copies of all mail solicitations and other documents pro-
vided to consumers in mail transactions, This paragraph does not
require a seller to keep duplicate copies of substantially identical
documents.

(b) The following records refated to each prize which the seller
offers or awards to consumers if the seller represents to any con-
sumer, directly or by implication, that the prize has a value of $25
Or more:

1. An identification of the prize.

2. The name and last known address of every consumer who
received the prize.

(¢) The name and last known address of every consumer who
purchased goods or services in a mail transaction with the seller,
the date on which the consumer purchased those goods or ser-
vices, the date on which the seller provided those goods or ser-
vices to the consumer, and the amount which the consumer paid
for those goods or services.
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(d) Documentation that the seller has systems and procedures
which assure compliance, in the ordinary course of business, with
s. 100.174, Stats.

(2) XeepNG RECORDS. (a) A seller shall keep each record
required under sub. (1) for at least 2 years after the seller creates
that record.

Note: A selier may keep records requised under sub, {1) in the form, manner, for-
mat and place in which the scller would normally keep those records in the ordinary
course of business.

(b) The department, pursuant to an investigation of possible
violations of this subchapter, may ask a seller to provide coples of
records under sub. (1) that are reasonably relevant to that inves-
tigation. The seller shall provide the requested copies within a
reasonable time specified by the department.

Wote: See ss. 93.15 and 93.16, Stats,

{c) Anagent engaged in mail transactlons onbehalfofa pnnc1—
pal seller need not keep duplicate copies of records which that

.principal seller keeps according to this section. A principal seller

who contracts to have an agent keep records for the principal seller
need not keep duplicate copies of records which that agent keeps
according to that confract and this section. Anemployee need not
keep duplicate copies of records that his or her employer keeps
according to this section.

History: Cr. Register, July, 1999, No, 523, eff, 8-1.99,

ATCP 127.50 Asslisting violations. No person may
knowingly assist any seller to engage in any activity or practice in
violation of this subchapter,

History: Cr. Register, July, 1999, No, 523, ¢ff. 8-1-99.

Subchapter IV—Face—to-face Solicitations

ATCP 127.60 Deiinltions. In this subchapter:

(1) “Face—to—face solicitation’” means a solicitation, under s.
ATCP 127.01 (22), that a seller makes in a face-to-face encounter
with a consumer,

Note: For example, a door—to—door seller is engaged in “faceto-face soticita-
tions.”

{2) “Face-to—face transaction” means any of the following:
(a) A face—to-face solicitation,
{b) Purchase coniracts and other dealings that result from a

face~to-face solicitation,
History: Cr. Register, July, 1999, No, 523, ¢ff, 3-1-99,

ATCP 127.62 Opening disclosures. (1} DIsCLOSURES
REQUIRED. In a face-to—face solicitation, a seller shall disclose all
of the following to the consumer:

(a) The name of the principal seller,

Note: For example, if Mary Smith makes door—to-door solicitations as an
employee or agent of the ABC Company, Smith must disclose the name of the ABC
Company.

{b) The name of the individual making the face—to-face solici-
tation.

Notet Forexample, if Mary Smith makes door-to-door solicitations for the ABC
Company, she must also disclose her individual name, Under sub. (3) {b), Smith may
use a fictitious name which uniquely identifies her if the ABC Company keeps a
record of that uniquely identifying fictitious name,

(c) That the seller is offering or promoting the sale of consumer
goods or services,

(d) The nature of the goods or services which the seller is offer-
ing or promoting.

(2) MAKING THE DISCLOSURES. A seller shall make the disclo-
sures under sub. (1) before asking any questions or making any
stateients to a consumer, other than an initial greeting, The seller
shall make the disclosures orally and in writing,

(3) Ficmous NAMES. (a) A seller may not use any fictitious
name under sub. {1} (a) or s. ATCP 127.64 (1) (d), except that a
seller may use a trade name if all of the following apply:

1. The seller is widely known by and consistently does busi-
ness under that name.
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2. The name does not have the tendency or capacity to con-
fuse or mislead the consumer as to the seller’s true identity.

(b} An individual making face-to-face solicitations as an
employee or agent of another seller may disclose a fictitious indi-
vidual name under sub. (1) (b) if all of the following apply:

1. No other individual making face—toface sohcltatlons for
the same seller uses the same fictitious name.

2. The seller for whom the individual is making the face—to—
face solicitation keeps records under s. ATCP 127.76 (1) (d) that
correlate the fictitious name with the actual name and address of
the individual seller,

Note: Subsection (3) (b) balances the needs of consumers against the privacy
interests of individuals employed to make face-to-face solicitations on behalf of a
seller,

History: Cr. Reglster, July, 1999, No. 523, eff. 8-1-99,

ATCP 127.64 Disclosures prlor to sale. (1) DiscLo-
SURES REQUIRED. In a face—to-face transaction, a seller shall dis-
close all of the following to & consumer, in writing, before the con-
sumer enters into any purchase contract and before the seller takes
the consumer’s credit card number or accepts any payment from
the consumer:

{(a) The nature and quantity of consumer goods or serv1ces
included in the sale.

(b} The total cost to purchase and receive the consumer goods
or services.

{c) All material terms and conditions affecting the sale, receipt
or use of the consumer goods or services, including credit terms
if any,

Note: Consumer credit disclosures under par, {¢) must comply with applicable
requirernents under ch, 422, Stats,, and federal law,

(d) The name, mailing address and telephone number of the
principal seller.

Wote: For example, an individual making face—to—face solicitations on behalf of
the ABC company must disclose the name, address and telephone number of that
company.

(&) The seller’s policy related to refunds, cancellations,
exchanges or repurchases if any of the following apply:

1. The seller has a policy that prevents or substantially limits
refunds, canceliations, exchanges or repurchases.

2. The seller makes any claim or representation regarding
refunds, cancellations, exchanges or repurchases,

(2) CormEs oF SALES AGREEMENTS. Whenever a consumer
signs any written agreement in a face-to—face transaction, the
sefler shall provide the consumer with a true copy of that agree-
ment. .

{3) LANGUAGE OTHER THAN ENGLISH. {a) I the primary lan-
guage used in a face—to—face solicitation is not English, the seller
shall make the disclosures under sub. (1} in the language primarily
used.

(b) If the primary language used in a face-to—face transaction
is not English, every written agreement signed by the consumer
shall be in English and the language primarily used.

History: Cr. Register, July, 1999, No, 523, off, 8-1-9%,

ATCP 127.66 Prize promotions. (1) ILLEGAL LOTTER-
188, In a face-to—face transaction, no seller may use a prize promo-
tion that violates s. 945.02 (3), Stats. ’

(2) PrIZE NOTICE; REQUIREMENTS, In a face-to—face transac-
tion, no seller may use a prize promotion that violates s, 100,171,
Stats.

(3) PRIZE PROMOTIONS; MISREPRESENTATIONS. No selter may
misrepresent the material terms of a prize promotion used in a
face—to—face (ransaction.

History: Cr. Register, July, 1999, No. 523, eff, 8—1-99.

ATCP 127.68 Unauihorized payment. No seller in a
face—to—face transaction may obtain or submit for payment any
check, draft or other negotiable instrument drawn on a consumer’s
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account without that consumer’s express, written authorization.
Express written authorization may include the customer’s signa-
ture on the check, draft or negotiable instrument.

History; Cr. Reglster, July, 1999, No, 523, eff, 8-1-99,

ATCP 127,70 Credit card faundering. (1) No mer-
chant may present to or deposit into a credit card system for pay-
ment, or cause another person to present to or deposit into a credit
card system for payment, any credit card sales draft generated by
a face-toface transaction that is not a sale by that merchant to the
holder of that credit card. _

{2) No person may employ, sclicit or cause a merchant o vio-
late sub. (1).

(3) No seller engaged in a face-to—face transaction may, by
means of a business relationship or affiliation with a merchant,
obtain access to a credit card system unless that access is autho-
rized by that merchant’s written agreement with the credit card
system operator, or with an acquirer licensed or authorized by the
credit card system operator,

History: Cr. Register; July, 1999, No. 523, eff, 8-1-99,

ATCP 127.72 MISREPRESENTATIONS. No seller may do any
of the following, directly or by implication, in a face—to-face
transaction: )

(1) Misrepresent a seller’s identity, affiliation, location or
characteristics,

(2) Misrepresent the nature, purpose or intended length of a
face-to—face solicitation.

(3) Misrepresent the nature or terms of a face-to—face transac-
tion, or any document related to that transaction,

{4) Misrepresent the cost of goods or services offered or pro-
moted by a seller, or fail to disclose matenal costs payable by the
consumer.

(6) Misrepresent the nature, quantity, material characteristics,
petformance or efficacy of the goods or services offered or pro-
moted by a seller.

(6) Misrepresent or fail to disclose material restrictions, Hmi-
tations or conditions on the purchase, receipt, use or return of
goods or services offered or promoted by a seller.

{7) Misrepresent the material terms of & selfer’s refund, can-
cellation, exchange, repurchase or warranty policies.

(8) Misrepresent that a seller is offering consumer goods or
services free of charge or at a reduced price.

(9) Misrepresent that a seller is affiliated with, or endorsed by,
any government or 3rd—party organization,

(10) Represent that the seller has specially selected the con-
sumer unless the representation is true and the seller concurrently
discloses to the consumer the specific basis on which the seller
makes the representation. The seller may not misrepresent that
basis.

(11) Represent that the seller is conducting a special sales
promotion, is making a special offer limited to a few persons, is
making a special offer for a imited period of time, or is authorized
to place the offered goods or services in a limited number of
homes, unless the representation is true and the seller concurrently
discloses to the consumer the specific basis on which the represen-
tation is made. ‘The seller may not misrepresent that basis.

{12) Represent that the seller is participating in a contest or
conducting a survey unless the representation is true and all of the
following apply:

(a) The seller first makes all of the opening disclosures under
s. ATCP 127.62.

(b) The seller concurrently discloses the name of the contest
or survey sponsor, and the specific terms of the contest or survey.

{c) The seller concurrently discloses that the seller is attempt-
ing to sell goods or services, or to obtain information to identify
sales prospects, if that is the case.
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(13) Misrepresent any material aspect of a personal invest-
ment opporiunity offered to the consumer, including any aspect
such as risk, liquidity, earnings potential or profitability.

(14) Failto disclose, in connection with every purported offer
of free goods or services in a face~to-face transaction, any costs
which the consumer must incur and any conditions which the con-
sumer must meet in order to receive those free goods or services.
This does not prohibit a combination offer that is covered by, and
complies with, 5. 100.18 (2}, Stats.

{15) Make any false, deceptive or misleading representation
to a consumer,

History: Cr, Register, July, 1999, No. 523, cff. 8-1-99,

ATCP 127.74 Prohibited practices. No seller may do
any of the following in a face—to—face transaction:

(1) Threaten, intimidate or harass a consumer.

(2) Fail to leave a consumer’s premises upon request.

(3) Request orreceive payment for seeking or arranging aloan
or extension of credit until the consumer actually receives that
loan or extension of credit, if the seller has represented that efforts
to obtain a loan or extension of credit would likely be successful.

© (4) Failtodo either of the following if the transaction qualifies
as a consumer approval fransaction under s. 423,201, Stats., and
is not subject to 5, 423,202 (4), Stats.:

(a) Provide a notice under s. 423.203, Stats., of the consumer’s
right to cancel.

(b) "Honor the consumer’s right to cancel under s. 423,202,
Stats.

Note: Under s.423.202, Stats., a consumer may cancel aconsumer approvat trans-
action untl midnight of the 3rd business day after the scller gives the consumer a
required written notice of cancellationriphts under s. 423203, Stats. Toe consumer's
cancellation rights under s. 423.202, Stats., arc in addition to any other cancellation
rights which the consumer may have under contract law. ’

History! Cr. Register, July, 1993, Ne. 523, off. 8-1-99,

ATCP 127.76 Recordkesping. (1) RECORDS REQUIRED.
A seller engaged in face-to—face transactions shali keep all of the
following records related to those transactions:

(a) Copies of all advertising, brochures, sales scripts, seller
training materials, sales and promotional materials, and docu-
ments provided to consumers in face—to-face transactions. This
paragraph does not require a selier tokeep duplicate copies of sub-
stantially identical documents.

(b) The following records related to each prize which the seller
offers or awards to consumers if the seller represents to any con-
sumer, directly or by implication, that the prize has a value of $25
or more:
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1. An identification of the prize.

2. The name and last known address of every consumer who
received the prize.

{c) The name and last known address of every consumer who
purchased goods or services in a face—to-face transaction with the
seller, the date on which the consumer purchased those goods or
services, the date on which the seller provided those goods or ser-
vices to the consumer, and the amount which the consumer paid
for those goods or services. .

{d) The following information related to every individual who
has made face~to-face solicitations as the seller’s employee or
agent: '

1. The individual’s name, last known address and telephone
number.

2. Every fictitious name which the individual has used when
making face-to-face solicitations. No seller may permit more
than one employe or contract agent to use the same fictitious
name: :

" 3. The individual’s job title or titles.

(e} All written authorizations required under s. ATCP 127.68.

(2) KrepING RECORDS. (a) A seller shall keep each record

" requited under sub. (1) for at least 2 years after the seller creates

that record.

Note: A seller may keep records required under sub. (1) in the form, manner, for-
mat and place in which the seller would normally keep those records in the ordinary
course of business.

(b} The department, pursuant to an investigation of possible
violations of this subchapter, may ask a seller to provide copies of
records under sub. (1) that are reasonably relevant to that inves-
tigation. The seller shall provide the requested copies within a
reasonable time specified by the department.

Note: Sce ss. 93.15 and 93.16, Stats.

{c) An agent engaged in face—to—face transactions on behalf
of a principal seller need not keep duplicate copies of records
which that principal seller keeps according to this section, A prin-
cipal seller who contracts to have an agent keep records for the
principal seller need not keep duplicate copies of records which
that agent keeps according fo that contract and this section. An
employee need not keep duplicate copies of records that his or her
employer keeps according to this section,

Historys Cr, Register; July, 1999, No. 523, eff, 8-1-99.

ATCP 127.78 Asslsting violations. No person may
knowingly assist any seller to engage In any activity or practice in
violation of this subchapter.

History: Cr. Register, July, 1999, No. 523, eff. 8-1-99.
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