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Note: Chapter HFS 12 was created as an emergency rule effective October 1, 1998

Note: The two principal forms used in administration of this chapter are HFS-64,
Background, Information Disclosure’ Form; referenced in s. HFS 1220, and
EXS$-263, Rehabilitation Review Request Form, referenced in s, HFS 12,12, To
obtain master copies of these forms in order to reproduce them, cither download the
forms from-the Department’s internet website at: www.dhfs.state.wi.us/caregiver/
forms/index htm, or an entity may request a copy of the Background Information Dis-
closure Form from the agency that regulates the entity and a person who wants to
request rehabilitation review may request a copy of the Rehabilitation Review
Request Form from, as-appropriate, the agency that regulates the entity or the entity

Subchapter I—General Provisions

HFS 12.01 - Authority and purpose. This chapter is pro-
mulgated under the authority of ss. 48.685 (4), (3) (6) (b) and (c)
and (7) (a) and (b), 50.065 (1) (d) and (f), (4), (5), (6) (b) and ©
and (7) (a) and (b) and 227.11 (2), Stats., to protect from harm cli-
ents served by department—regulated programs, children placed in
foster homes licensed by county departments of social or human
services or private child— placing agencies or children who are
being adopted and children served in day care programs con-
tracted by local school boards under s. 120.13 (14), Stats., by
requiring umform background information screening of persons
regulatéd and persons who are employes of or under contract to
regulated entmes or who are nonclient residents of regulated enti-
ties.

History: Cr. Register, June, 1999, No. 522, eff. 7—1-99. %

HFS 12.02  Applicability. (1) Scopt.(a) Persons, facil-
ities, agencies and organizations affected. This chapter applies to
the department; to applicants for regulatory approval from the
department to all persons, facilities, agencies and organizations
that have received regulatory approval from the department; to
‘county department and child—placing agencies that license foster
homes: and approve applications for adoption home studies; to
foster home license applicants and licensees and applicants for an
adoption home study; to school boatds that establish or contract
for day care programs under s. 120.13 (14), Stats., and to appli-
cantsandf persons under contract toa school board to oper ate aday
care progxam under's. 120.13 (14), Stats

(b) Entities covered. The entities subJect to this chapter are
those regulated under: chs. HFS or HSS 34, 38, 40, 45, 46, 52, 54,
55,56, 57,59, 61, 63, 83, 89, 110, 111, 112, 124, 127, 131, 132,
'133 and 134, Wis. Adm. Code, and any other direct client care or
treatment program that may be licensed or certified or registered
by the department, including facilities under chs. HSS 82 and 88.

(2) IMPLEMENTATION. (a) Agencies and new entities. This
chapter applies:beginning October 1, 1998, to all agencies and to
all prospective entities and all prospective employes of an entity,
persons wishing to contract with an entity and prospective noncli-
ent residents-of an entity who will have access to clients and be
under the entity’s control.

(b) Existing entities. This chapter applies begmmng October
1, 1999, to-all entities that received initial regulatory approval
prior to October 1, 1998, all employes of those entities or persons

under contract with those entities prior to and since October 1,
1998, and to all nonclients living at an entity having access to
entity clients prior to and since October 1, 1998.

History: Cr. Register, June, 1999, No. 522, eff. 7-1-99.

HFS 12.03 Deflmtlons. In this chapter

(1) “Access toaclient” means that in the course of performmg
the person’s expected duties for or functions with the entity, or as
a non-client resident of the entity, the person has or may have
direct, regular contact with clients served by the entity.

(2) “Adoption home study” means an evaluation of a prospec-
tive adoptive family under ch. HFS 51 or 54. ,

- (3) “Agency” means the depaxtment a county department, a
child welfare agency licensed under s. 48.60, Stats., as a child—
placing agency or a school board.

(4) “Background. information form” means the department’s
form, DHFS 64, on which a person provides certain information
concerning the person’s background.

- (5) “Bar” means, as a noun, that a person is not permitted to
receive regulatory approval or to be employed by or under con-
tract with an entity or to reside as a nonclient at an entity.

(6) (a) “Caregiver” means a person who is all of the follow-
ing: A

1. - A person who has received regulatory approval from an
agency or who is employed by or under contract with an entity.

2. A person who has access to the entity’s clients.

3. A person who is under the entity’s control.

(b) “Caregiver” does not include any of the following:

1. A person who performs solely clerical, -administrative,
maintenance or other support functions for the entity and who is
notexpected to have regular, direct contact with clients or the per-
sonal property of clients.

2. A person who is employed by or under contract with an
entity to provide infrequent or occasional services, such as deliv-
eIing items to the facility, equipment maintenance, groundskeep-
ing, construction, or other similar services that. are not duectly
related to the care of a client.

(7) “Certificate of approval” means a certificate of approval
issued under s.-50.35, Stats. :

(8) “Child-placing agency” means .a child welfare agency
licensed under s. 48.60, Stats., as a private child—placing agency.

(9) “Client” means a person who receives direct care or treat-
ment services from an entity.

(10) “Contracted services” means services contracted by an
entity as part of the-entity’s service program.

(11) “County department” means -a county department of
social services ‘established under s.-46.215 or 46.22, Stats., or a
county department of human services established under ss. 46.21
(2m) or 46.23, Stats,

(12) “Crimes list” means the hst of statutory crimes in appen-
dix A.
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(13) “Department” means the Wisconsin department of health
and family services.

(14) “Department—designated tribe” means a federally recog-
nized tribe designated by the department as having the authority

to conduct rehabilitation reviews for persons having a bar w1th .

rehabilitation crime listed in appendix A.
(15) “Entity” means:
(a) For purposes of s. 48.685, Stats., any of the following:

1. A child welfare agency licensed as a child—placing agency
under s. 48.60, Stats., and ch. HFS 54 to provide care and mainte-
nance for children, to place children for adoption or to license fos-
ter homes.

2. A child caring institution licensed under ch. HFS 52 to pro-

. vide residential care and treatment.

3. A group home licensed under s. 48.625, Stats.
‘4, A shelter care fac111ty licensed under s. 938.22, Stats.

5. A day care center licensed under s. 48.65, Stats., or estab-
lished or contracted for under s. 120.13 (14), Stats.

6. A foster home, including a home licensed for placement of
children for adoption under s. 48.833, Stats., for whom adoption
assistance will be'provided under s. 48.975, Stats

_(b) For purposes of's. 50.065, Stats., a facility, organization or
setvice licensed or certified by or xegistered with the department
to provide direct care or treatment services to clients, including a
hospltal a personal care worker agency ora supportive home care
service agency, but not including a person certified as a medical
assistance provider as defined in's. 49.43 (10), Stats., who is not
otherwise approved unders. 50.065 (1) (cm), Stats., or licensed or
certified by or registered with the department, or a public health
-dispensary established under s. 252.10, Stats.

(16) “Foster home” means a home licensed under s. 48.62 or
48.75, Stats., in which care and maintenance are provided for no
more than 4 children placed in the home, unless all are siblings,
and includes a treatment foster home that also provides structured
professional treatment by trained individuals, and a home licensed
for placement of children for adoption under s. 48.833, Stats., for
whom adoption assistance will be provided under s. 49.975, Stats.

(17) “Hospital” means a facility approved as a hospital under
s..50.35, Stats

(18) “Nonclient resident” means a person 12 years of age or
older who is not a client of an entity but who resides at the entity
and is expected to-have access:to entity - clients.

(19) :“Permanent bar crime” means a serious crime for which
conviction results in the individual being permanently ineligible
to receive regulatory approval from an agency, to be hired by or
have a contract with an entlty to prov1de services to chents or to
reside at-an entity.

Note: Permanent bar crimes are, 1dent1ﬁed in the crimes list in appendix A.

(20) “Personal - care worker agency” means.a home health
agency licensed under s. 50.49, Stats., and.ch. HSS 133 and certi-
fied as a personal care worker agency under s. HFS 105.17 (1).

-(21) “Regulatory approval” means:

(a) For purposes of s. 48.685, Stats., any of the following:

1. Issuance by the department of a license or ‘certification or
the ‘continuation or renewal of -a licensé or certification, or
approval of a prospective adoptive parent application for a home
study.

2. Issuance or renewal by a county department or child-plac-
ing agency of a foster home or treatment foster home license under
s. 48.62 or 48.75, Stats., including a home licensed for placement
of children for adoption-under s. 48.833, Stats., for whom adop-
tion- assistance will be provided under 's. 48.975, Stats., and
includes pre—adoptive applicants who contract for a home study
with a licensed private child placing agency for approval of a
placement of a child for adoption.
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3. Approval by a school board under s. 120.13 (14), Stats., of
day care services established or contracted with a day care pro-
vider to provide day care services.

(b) For purposes of s. 50.065, Stats., issuance by the depart-
ment of an entity license, certification, certificate of approval or
registration, or approval by the department of the continuation of
an entity license, certification, certificate of approval or xeglstra-
tion,

(22) “Rehabilitation review” ’ refers to an agency or tnbe pro-
cess where a person who is eligible under s. HFS 12.12 (1) may
seek removal of a bar with rehabilitation crime for purposes of
regulatory approval, employment, conu'acting or.residency with
an entity.

(23) “Serious crime” means a crime identified under s. HFS
12.11(1) (a) or (b) and (2)

(24) “State agency” means any officer, commission, board,
department or bureau of state government.

(25) “Supportive home care service agency” means a home
health agency licensed under's. 50.49, Stats., and ch. H$S"133.

(26) “Under the entity’s control” means that other than as pro-
vided under s. HFS 12.21 (1) (b) 2., an entity does both of the fol-
lowing:

(a) Determmes whether a person employed by or under con-
tract with the entity who has access to clients served by the entity
may provide care, treatment, or other similar support service func-
tions to clients.

(b) Directs or oversees one or more of the followmg

1. The poh01es ot procedures the person must follow in per-
forming his or her duties as a caregiver..

2. The condmons under which the person performs his or her
duties.

3. The tasks performed by the person.

4. The person’s work schedule.

5. The supervision or evaluation of the person’s work or job
performance, including imposing d1sc1plme or awarding perfor-
mance awards.

6. The compensation the person receives for performing his
or her duties as a caregiver.

History: Cy. Register, June, 1999, No. 522, eff. 7-1-99.

HFS 12.04 Sanctions. An entity that hnes, employs or
permits to reside as a nonclient at the entity a person who has
access to clients and who the entity knew or should have known

1s barred under-this chapter or an entity that violates background

information form quulrements ins, HFS 12.20 2) (2) 2. a. to c.
or who violates any provision of background information gathex«
ing under s. HFS 12.21, may be required to forfeit not more than
$1,000 and may be subject to any of the following additional sanc-
tions: "

(1). A requirement that the entity submit to the agency. a writ-
ten corrective action plan spe01fy1ng corrections that will be made
to identified personnel screening practlces and 1mplement that
plan.

(2) Acorr ectlve action plan 1mposed by the agency that specx-
fies corr ectlons that need to be made in personnel screening prac-
tices,

- (8) At entlty expense, attendance at agency—des1gnated per-
sonnel screening training or other appropriate training.

{4) Specific conditions or limitations placed on the license,
certification or registration or on the school board-1ssued con-

tract,

(5) For. a person hcensed to ‘operate a child welfa:e agency,
shelter care facility, group foster home or day care facility; any
sanction or penalty described under s. 48.715, Stats. -

(6) - Utilization by the entity, at entity expense, of a temporary
employment agency for screening and hiring personnel. :

s
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(7) Denial, revocation or suspension of a license, certification,
registration or other approval issued by the department, a county
department or a child—placing agency.

{8) Denial, nonrenewal or termination by a school board of a
contract with a day care provider under s. 120.13 (14), Stats.

History: Cr. Register, June, 1999, No. 522, eff. 7-1-99,

Subchapter II—Personal Care Services Qualifications
Assessment

HFS 12.10 Background-related barriers to regula-
tory approval and client access. (1) AGENCY AND ENTITY
PROHIBITIONS . (&) Agency responsibilities. Except as provided in
sub. (1m) and notwithstanding s. 111.335, Stats., the department
may not give regulatory approval to a person to operate an entity,
approve a nonclient to live at an entity or approve an adoptive
home on the basis of an adoption home study, a county department
or a child-placing agency may not license or renew the license of
a foster home or approve an' adoption home on the basis of an
adoption home study and a school board may not contract with a
person unders. 120.13 (14), Stats., to provide a day care program
if the agency knows or should have known any information about
the operator or other person as described under sub. (2).

(b): Entity responsibilities. Except as provided in sub. (1m) and
notwithstanding s. 111.335, Stats., an entity may not hire, employ
or contract with a person who will be under the entity’s.control and
who is expected to have access to its clients, or permit to reside at
the entity a person who is not a client but who is expected to have
access 1o its clients, if the entity knows or should have known any
- information about the person as described under sub. (2).

(1m) LIFTING OF BAR. -.An agency may give regulatory
approval to the operator of an entity otherwise barred under sub.
(1) (a) and an entity may employ or contract with a person or may
allow a person to reside at the entity who is otherwise barred under
sub. (1) (b), if that person makes a sufficient showing of rehabilita-
tion as evidenced by a rehabilitation approval received from as
apphcable, an agency or department—des1gnated tribe under s.
HFS 12.12.

(2) REASONS FOR BARRING A PERSON. An agency shall comply

with sub. (1) (a) and an entity shall comply with sub. (1) (b) for
any person whose background records 1ndlcate any of the follow-
ing: ,
(a) The person has. been convicted of a serious crime or, if for
a day care program licensed under s. 48.65, Stats., or under s.
120:13 (14), Stats., has been convicted or was adJudlcated delin-
quent for a serious crime on or after his or her 12t birthday.

(b) The person has pending against him or her a charge for a
serious crime.

(c) A unit of govemment or a state agency has made a finding
that the person has abused or neglected a client or misappropriated
the property of a client.

Note: Any persor who is listed in the Department’s carengcr misconduct registry
under ch. HFS 13 as having a substantiated finding of abuse or neglect of a client or
misappropriation of a client’s property as the resultof an action the person took while
‘working as a nurse aide in a.federally certified nuxsmg home or intermediate care
facility for persons with mental retardation (ICF/MR) is permanently prohibited from
being 'employed in a federally-certified nursmg homie or a fcderally—cemﬁed
ICF/MR. See 42 CFR 483,13 and 483,400,

(d)- A determination has been made unders. 48.981.(3) (c) 4.,
Stats., or under the laws of any other ]unsdxctlon that thc person
has abused or neglected a child.

“(e) ‘In the case of a position for which the person must be cre-
dentialed by the department of regulation and licensing, the per-
son’s credential involves direct client care or treatment.services
and is not current or is limited so as to restrict the person from pro-

viding adequate care to a client.
Hlstory Cr. Register, June, 1999 No. 522, eff 7-1-99.

HFS 12.11 Effect of criminal and abuse history on
regulatory approval and client access. (1) Serious

HFS 12.11

CRIMES. (a) Certain statute—specified serious crimes. As pro-
vided in ss. 48.685 (5) (b) and 50.065 (5), Stats., no person may
be granted regulatory approval to operate an entity or may be per-
mitted to be employed or contracted with or reside at an entity if
that person has been convicted of any of the following crimes or,
if a day care program licensed under s. 48.65, Stats., or under s.

120.13 (14), Stats.,the person was convicted of a crime or adjudi-
cated delmquent on or after his or her 12t birthday for any of the
following crimes:

1. First degree intentional homicide under s. 940.01, Stats.

2. First degree sexual assault under s. 940,225 (1), Stats.

3. First degree sexual assault of a child under s. 948.02 (1),
Stats.

4. Second degree sexual assault of a child under s. 948.02 (2),
Stats., if the person-was, at the time of the sexual contact or sexual
intercourse, more than 4 years older than the child with whom the
person had the sexual contact or sexual intercourse.

5. Repeated acts of sexual assault of the same child under s.
948.025, Stats., if the child had not attained the age of 13, or if the
child had attained the age of 13 and had not attained the age of 16
and the person was, at the time of the sexual contact or sexual
intercourse, more than 4 years older than the child with whom the
person had the sexual contact or sexual intercourse.

(b) Other serious crimes. 1. No person may be granted regula-
tory approval to operate an entity or may be permitted to be
employed by, contracted with or reside at an entity if that person
was.convicted of a crime identified in-appendix A as a permanent
bar crime or, if for a'day care program licensed under s. 48.65,
Stats., or under s. 120.13 (14), Stats.,the person was convicted of

or adJudxcated delinquent on or after his orher 12th buthday for

a crime identified in appendix A as a permanent bar crime.

2. Except.as provided under sub. (2), no person may be
granted regulatory approval to. operate. an entity or may be. per-
mitted to be employed by, contracted with or reside at an entity if
that person was convicted of a crime identified in appendix A as
a bar with rehabilitation crime or, if for a day care program
licensed under s. 48.65, Stats., or under s. 120.13 (14), Stats.,the
person was convicted of or ad)ud1cated delinquent on or after his
or her 12% birthday for a crime identified in appendix A as a bar
with rehabilitation crime.

Note: For internet access to a statutory definition of a crime, log on to the Depart-
ment’s website at: www.dhfs.state.wi.us and select “Caregiver Background Checks”
and then select “Regulations” and then click on the word “Statute” in the sentence
which reads; “To search for a specxﬁc statute relating to caregiver background checks
and-criminal hxstoxy law, visit the Wisconsin Statute website.” - Then put the statute
number of the crime you wish to search for in the search box and hit enter and it will
take you to the statutory cite for that crime.

(2) SERIOUS CRIMES AND DEMONSTRATION OF REHABILITATION
(a) Rehabilitation review and agency regulatory approval. The
department may give regulatory approval to operate-an entity or
give approval for an-adoption home study, a county department or
a child-placing agency may license a foster home or give approval
for an adoption home study and a school board may contract under
s. 120.13 (14), Stats., with a person who otherwise may not
receive regulatory approval for a reason set out in s. HFS 12.10
(2), if the person has not committed a crime specified under sub.
(1) (a) or (b) 1. and can demonstrate to the appropriate agency by
clear and convincing evidence and in accordance with procedures
established under s. HFS 12.12, that he or she has been Iehablh-
tated and is eligible for regulatory approval

(b) Rehabilitation review and entity action. An entity may
employ or contract with a person or permit a nonclient to reside
at'the entity who otherwise may not be employed, contracted with
or permitted to reside at the entity for a reason set out in s. HFS
12.10 (2) if the person has not committed a crime specified under
sub. (1) (a) or (b) 1. and can demonstrate to as, applicable, the
appropriate agency or department—designated tribe by clear and
convincing evidence and in accordance with procedures estab-
lished under s. HES 12.12 that he or she has been rehabilitated and
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is eligible to-be employed by or contracted with or to reside at the
entity.

(3) OTHER CRIMES, ACTS OR OFFENSES SUBSTANTIALLY RELATED
TO THE CARE OF A CLIENT. (a) Refusals. 1. Notwithstanding s.
111.335, Stats., the department may refuse to give regulatory
approval to a person, a county department or a child—placing
agency may refuse to license a foster home or refuse to approve
an adoption home study, a school board may refuse to contract
with a person to provide day care services under s. 120.13 (14),
Stats.; and an entity may refuse to employ, contract with or permit
to reside at an entity a person specified under s. HFS 12.10 (1) (a)
or (b), when the agency or entity determines the person has been
convicted fora crime or, if for a day care program licensed under
s.48.65, Stats., or under's. 120.13 (14), Stats., the person was con-
victed of a crime or ad]udlcated delinquent on or after his or her
12th birthday for a'crime not otherwise identified under sub. (1)
or (2) which is substantially related to the care of a client.

2. Notwithstanding s. 111.335, Stats.,the department may
refuse to license a person to Operate a day care center or a school
board ‘may refuse to contract with a person-under s. 120.13 (14),
Stats., a day care center that is licensed under s. 48.65, Stats., or
established under’s.-120.13 (14), Stats., may refuse to employ,
contract with or permit to reside at the day care center at any time
the department, a school board or a day care provider determines
the person has been convicted for a crime.or, if for a day care pro-
gram licensed under s. 48.65,. Stats., or under s.- 120.13 (14),
Stats.;the ‘person was convicted or ad)udleated delinquent on or
after his or her 12th bnthday for a crime otherwise not identified
under sub. (1) or (2) which is substantxally related to the care of

aclient,

Note: Required juvem]e record checks undex s. HES 12.21 only apply to persons
in child day care programs licensed. under 5. 48, 65 Stats., or contracted for under s.
120 13 (14), Stats

“ (b) * Substantially related criteria. To determine whether a
crime or delinquency adjudication under par. (a)is substantially
related to the care of a client, the agency or éntity may consider
all of the following:

1. In relation to the job:

a. The nature and scope of the job’s client contact.

b. The nature and scope of the job’s discretionary authority
and degree of independence in judgment relating to decisions or
actions which affect the care of clients.

¢. The opportunity the job presents for the' commission of
similar offenses.

- d: The extent to Which acceptable JOb performance requires
the trust and confidence of clients and their parent or guardian.

... The amount and type of supervision received in the job.

2. In relation to the offense:

a. "Whether intent is an element of the offense.

b. Whether the elements or circumstances of the offense are
substantially related to the job duties.

c. The pattem of offenses

d. ‘The extent to which the offense relates to vulnerable cli-
ents.

f. Whethex the crime 1nvolves v1olence or threat or harm.

g/ 'Whether the crime is-of a sexual nature.

3. Inrelation to the individual:

a. The number and type of offenses for which the individual
has ‘been convicted.

b. The length of tlme between the conv1ct10n or conv1ct10ns
and the employment decision.

.c. Theindividual’s employment history, including refexences,
if available.

d. The individual’s pa1t101pat10n in or completion of pemnent
programs of a rehabilitative nature.

e. The individual’s probation or: parole status.
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f. The individual’s ability to perform or to continue to perform
the job consistent with the safe and efficient operation of the pro-
gram and the confidence of the clients served including, as appli-
cable, their parents or guardians.

g. The age of the individual on the date of conviction or-dates
of conviction.

Note: A person refused employment or who has bad his or her employment termi-
nated and believes he or she may have been discriminated against, may file a com-

plaint under s. 111.335, Stats., with the Equal Rights Division, Department of Work-
force Development.

(4) RepORTING. (a) Child—placing agencies and county
departments shall provide the department with written informa-
tion about each person who is denied a license or adoption home
study approval for a reason specified in s. HFS 12.10 (2).

(b) The information required under par. (a) shall include the
complete name and address of the individual, the reason for demal
or revocation of license or denial of adoption application as speci-
fied under s. HFS 12.10 (2) and the date of license denial or revo-
cation or adoption application denial.

Note: Send the required information to: Bureau of Regulation and Licensing,

Division of Children and Family Services, P.O. Box 8916, 1 West Wilson St., Madi-
son, WI 53708-8916.

(5) CRIMES OF LESSER SIGNIFICANCE REQUIRING SPECIAL PRE-
CAUTIONARY MEASURES. (a) Nothing within this subsection shall
preclude an agency or entity from detefmining under sub. (3) that
alesser crime, act or offense as listed under this subsectionis sub-
stantially related and a cause for a refusal.

'(b) Crimes of lesser significance. 1. Anagency or entity shall
impose, where warranted, less stringent measures than a bar on
regulatory approval by an agency, a’bar on entering into a contract
for a day care program by a school board under s. 120.13 (14),
Stats.; ora bar of a person by an entity from employment by or
cbntracting with an entity or permitting residency as a nonclient
at an‘entity, if the person has been convicted of a crime of lesser
significance than a serious crime and that is substantially related
to the care of clients.

2. In detetrmnmg whether conviction for a crime of lesser sig-
nificance than 'a'serious crime is substantially related to the care
of clients, an agency or entity shall apply the criteria under sub.
3) ®). ‘

(¢) Less stringent measures. 1. An agency shall impose spe-
cial precautionary measures identified under subd. 2., on petsons
seekmg regulatory approval or to provide contracted day care ser-
vices under's. 120.13 (14), Stats., or by the entity on persons hav-
ing contact with clients who are exther employed or contracted by
the entity or-are nonclient residents or have any other similar type
of association with the entity if that person has committed a less
serious crime, ‘act 'or offense as described under par. (a).

2. Precautionary measures may include but are not hmlted to
any of the following: - :

a. For licensure, certification or other similar regulatory func-
tion, conditions as appropriate, imposed on the regulatory appli-
cant or regulated entity as part of regulatory approval or continued
approval such as: prohibitions on certain activities.or functions,
no repeat of crimes, acts or offenses, submission of necessary and
relevant statéments from therapists or counselors on the person
being fit and qual1f1ed for regulatory function or job task where
appr opnate, prescnbed hmxted contact or. supe1v1sed contact with
clients. SR
b. Closer superv1s1on or special supervision arrangements
such;as partnering with another person who does not: have back-
ground history problems. . .

* ¢ ‘Medication monitoring.

d. Prior evaluation and recommendations from an appr opnate
professional such as a psychiatrist or psychologlst

e. Restrictions to certain on—premises actlvmes, locations or
time: periods. . :

f. ‘No transporting of chents
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- g. Periodic alcohol or drug testing.
History: Cr. Register, June, 1999, No. 522, eff. 7-1-99.

HFS 12.12 Rehabilitation review. (1) REHABILITATION
REVIEW AUTHORITY. (a) Agency rehabilitation review authority.
Except as provided under par. (b), an agency shall conduct rehabi-
litation reviews as described in this section for the entities the
agency regulates and for persons employed by, contracted with
and who reside at those entities who have a bar with rehabilitation
crime as indicated in appendix A and who meet the eligibility
requirements under sub. (2).

(b) Tribal rehabilitative review authority. 1. Upon written
request of a federally recognized American Indian tribe, the
department may permit and if so, designate a tribal agency to con-
duct rehabilitation reviews on prospective or current employees

or contractees and on prospective or current nonclient residents of

department licensed tribal operated entities who are eligible under
sub. (2) for rehabilitation review of any bar with rehabilitation
crime as indicated in appendix A.

2. The letter of request under subd. 1, shall identify a tribal
social services or human services department, or a tribal human
resources or personnel department or other tribal authority to be
responsible for conducting the rehabilitation reviews and provide
an explanation or description of the procedures for the tribe’s
rehabilitation review process.

3. The department shall review and approve the tribe’s proce-
dures for rehabilitation review before a tribe may implement their
rehabilitation review process.

‘Note: Send the tribe’s letter of request to; Office of Legal Counscl, Depa.rtmcm

of Health and Family Services, P.O. Box 7850, 1 West Wilson St , Rm 651; Madison,
WI 53701-7850.

(c) Conduct of reviews. Rehabilitation reviews under this sub-
section shall be done in accordance with provisions of this section
and as may be provided in department guidelines.

(2) ELIGIBILITY. (a) Request. A person barred under s. HFS
12.10.(2) for any. of the following may request a rehabilitation
review under par. (e) if he or she meets the criteria applicable to
the situation, as provided under par. (b), (c) or (d) for requesting
areview:

1. The person has been convicted of a serious crime identified
by the department under s. HFS 12.11 (2) or's. 48.685 (5) (bm) 4.,
Stats., for which rehabilitation review is required, :

2. A unit of government or a state agency or other similar
authority -has: made a finding that the person has abused or
neglected a client or misappropriated the property of a client.

3. A determination has been made under s. 48.981 3) ()4,
Stats., ‘or other similar authority that the person has abused or
neglected a-child.

4. In the case of a position for which the person must be cre-
‘dentialed by the department of regulation and licensing or other
similar authority, the person’s credential is not current or is limited
so as torestrict the person from providing adequate care to a client.

(b) " Requester status criteria. A person under par. (a) may
request a rehabilitation review if that person meets all of the fol-
lowing conditions or, as apphcable, conditions under par. (¢) or

(d):
1. The person has not been convicted of a serious crime that
prohrbrts rehabilitation under s. HES 12.11 (1).

2. The person does not have a charge pending for a serious

.crime unders. HFS 12,11 (1) and (2).

-3, If the person is a foster home license applicant under s.
48.62; Stats., or.an applicant for an adoption home study, the per-
son has not been convicted of a serious crime under s. 48.685 (5)
(bm),:Stats., or-a similar serious crime in another jurisdiction or,
if the person was convicted of a crime under s. 48.685 (5) (bm) 4.,
Stats., the crime was committed more than 5 years before the
background: check was requested.

HFS 12.12

4. The person has not requested a rehabilitation review for a
similar type of regulatory approval or job function or activity or
nonclient resident status within the last year.

Note: “Similar” in the previous paragraph means regulatory approval job func-
tionor actrvrty that could be categorized in a general way, such as: areview involving
the question of direct client contact or that would involve a similar job function or
activity that allows unsupervised client access or the review involved a family day
care and now the applicant se¢ks a group day care license or the applicant sought a
group home license and now seeks a child caring institution license.

(c): Eligibility criteria for existing entities, employes, con-
tracted persons or persons residing at an entity. An agency need
not bar and may continue the regulatory approval of an entity and
an entity need not bar and may retain a person on staff or continue
a contract for services with a person, including a student, or permit
aperson to continue to reside at an entity beyond October 1, 1999,
until a final rehabilitation review decision has been reached by the
agency or department-designated tribe and all of the following are
met: \

1. The entity or person has submitted a completed rehabilita-
tion review request form prior to October 1, 1999 to the agency or
department—desrgnated tribe that must review the rehabilitation
request.

2. The person shall show that he or she is otherwise eligible
for rehabilitation review under pars. (a) and (b).

3. The person shall have been operating the regulated or
approved entity or been working for or under contract in the same
capacity with the entity or residing at the entity prior to October
1, 1998 and the crime, act or offense which is the basis for arehabi-
litation request was committed prior to October 1, 1998.

4. If the person is awaiting rehabilitation review from .an
agency or department—designated tribe and the agency or tribe is
unable to complete a rehabilitation review request for the person
prior to October 1, 1999.

(d) Foster homes. An agency may allow a foster parent
licensed under's. 48.62 or 48.75, Stats., to continue as a foster par-
entor may continue the regulatory approval of anonclient resident
of the foster home if a new crime, act or offense committed is
found to be not substantially related or if that person is otherwise
eligible for a rehabilitation review under pars. (a) and (b) 1., 3

and 4. and: all of the following conditions are met:

1." None of the children in foster home placement was a wit-
ness to or the victim of the underlying crime or act for which the
person was charged or convicted and is seeking a rehabilitation
review. ’

2. The person has submitted to the agency a completed reha-
bilitation review request form for agency rehabilitation review,
and the agency is persuaded by clear and convincing information
that removing the children would be contrary to the best interests
of the children currently in foster home placement. "

3. The agency has shown that the circumistances for waiver
of immediate rehabilitation review does not pose any jeopardy to,
and will not adversely impact the care of any foster child in place-
ment and would not be contrary to the best interests of any foster
child placed in the foster home.

. 4. The agency determined that continued licensure of the fos-
ter parent or continued regulatory approval of the nonclient resi-
dent is appropriate and within 3 working days of this determina-
tion submitted to .the department for its consideration and
approval the information that forms the basis for this conclusion.

. Note: Send agency approved determinations for Department review and approval
to: Bureau of Programsand Policies, Division of Children and Family Services, P.O.

‘Box 8916, Madison, WI 53708-8916

5. The department, after reviewing the information under
subd. 4., issued a written approval to the agency for continued
licensure of the foster patent or regulatory approval of the noncli-
ent resident. If the department does not agree with the agency’s
findings and conclusions, the agency shall immediately request
the foster parent to surrender the license or, as applicable and as
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necessary; shall deny or revoke the license of the foster parent, or
withdraw approval of the nonclient resident.

Note: Send information on a denial or revocation (including voluntary surrender)
of a foster home license or denial of an adoptive home study application for a reason
specified in s, HFS 12.10 (2) to: Bureat of Regulation and Licensing, Division of
Children and Family Services, PO. Box 8916, 1 West Wilson St., Madison, WI
53708-8916.

(e) Rehabilitation request. 1. a. If the personis otherw1se eli-
gible, the agency shall provide information on eligibility criteria
for a rebabilitation review to any person who is barred from regu-
latory approval under this chapter and to any non-client resident
who is'barred from residing at an entity. If the person is eligible
to request a rehabilitation review, the agency shall provide to the
person information. on how to-obtain the rehabilitation review
request form:

Note: To obtain a master copy of the Rehabilitaion' Review Request. Form
(EXS-263)in order toreproduce it, either download the form from the Department’s
internet website at: www.dAfs.state. wi.us/carégiver/forms/index.htm, or request a
copy of the Rehabilitation Review Request Form from, as appropriate, the agency
that regulates the entity or the entity.

~ b. If anentity wishes to employ a person or be able to contract
for the person’s services, but the person is barred under this chap-
ter from being employed by or contracting with the entity, the
entity shall provide information on eligibility criteria for a rehabi-
litation review to the person. If the person is eligible to request a
rehabilitation review, the agency or entity shall provide to the per-
son information on how to obtain the rehabilitation review xequest
form. =

-2, a.’ To initiate a rehabilitation review, an eligible person
must obtain a rehabilitation review request form developed by the
department and ‘submit -the completed form, including the
requested supporting documents-and information, to the agency
which regulates the entity or as appropriate, the department—des-
ignated tribe.or, for day care programs established under s. 120.13
(14), Stats., to the school board.

-b. A person requesting rehabilitation review shall provide to
the agency- or - department—designated tribe all information
requested on the rehabilitation request review form. The agency
or tribe shall not review a request until all information necessary
for the review is provided. . . )

. (3) REVIEW PROCEDURES. - (a)  Processing rehabilitation
review requests. Upon receipt of a person’s completed rehabilita-
tion review .request, .including supporting documentation and
other requested information; the .agency or tribe shall appoint a
review panel of at least 2 per: sons to review the information sub-
mitted.

(b) Rehabilitation request information review. 1. The review
panel shall review the rehabilitation review request form and
accompanying documents. . The panel may request additional
information from the person or from other agencies or persons
familiar with the ] per son requesting the review. ;

2. The review panel shall give the person an opportumty to
appear before the review panel to answer any questions the review
panel may have. ‘

(c). Rehabilitation decision, Upon review of the 1nf01mat10n
obtained, the teview panel shall decide whether the information
provided establishes by clear and convincing evidence that the
person has demonstrated rehabilitation so that the bat to regula-
tory approval, employment, contracting ‘or residency may be
lifted and the person may be ehglble for the position or functions
indicated in’the rehabilitation review request form. The panel
shall consider at least the following factors, as applicable:

1. Favorable personal reference checks and comments from
employers, persons, and agencies familiar with the applicant and
statements from therapists, counselors and other professionals.

2. Evidence of successfiil adjustment to, compliance with or
proof of successful completion of parole, probation, incarceration
or work release privileges:

~ 3. Proof that the person has not had subsequent contacts with
law enforcement agencies'leading to probable cause to arrest or
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evidence of noncompliance leading to investigations by other reg-
ulatory enforcement agencies.

4, Whether the person has any pending or existing criminal
or civil arrest-warrants, civil judgments or other legal enforce-
ment actions or injunctions.

5. Any aggravating or mitigating circumstances surrounding
the crime, act or offense.

6. Evidence of rehabilitation, such as public or community
service, volunteer work, recognition by other public or private
authorities for accomplishments or efforts or atterapts at restitu-
tion, and demonstrated ability to develop positive social interac-
tion and increased independence or autonomy of daily living.

© 7. The amount of time between the crime, act or offense and
the request for rehabilitation review, and the age of the person at
the time of the offense.

8. Whether the person is on the sexual offender registry under
s.301.45, Stats., or under a similar authority.

“9. Victim’s impact statement, if appropriate.

10. Employment history, including evidence of acceptable
performance or competency in position and dedication to profes-
sion.” }

11. The nature and scope of the person’s contact with clients
in the position.

12. The degree to which the person would be directly super-
vised or working 1ndependently in the position.

'13. The opportunity presented for someone in'the position to
commit similar offenses.

_14. "The number, type and pattern of offenses committed by
the person.

15. The nature of the person’s offense or offenses.

16. "Successful participation in or completion' of recom-
mended rehabilitation, treatment or programs. '

17. Unmet treatment needs.

" (d) Rehabilitation review decision response. 1. ‘Decision.’
a. The review panel shall meet to review and issue a written deci-

‘sion within 90 working days of the receipt of the requester’s com-

plete written request for rehabilitation review.
b. The review panel’s decision shall be in writing and sent to

the requester with a copy provided, if appropriate, to the entity and

if the entity is a department-designated tribe, a copy shall also be
sent to the department along ‘Wwith a copy of the requester’s sub-

mitted application materials.

Note: - A department-designated tribe shall send its rehabilitation decision and
accompanying-copy of rehabilitation requester application materials to: Office of
Legal Counsel, Department of Health and Family Services, P.O. Box 7850, 1 West
Wilson St., Rm'651;, Madison, WI 537017850, i

2. ‘Approval.’ If the review panel finds sufficient evidence
to support rehabilitation approval, the decision shall indicate, as
applicable, whether the person is eligible forregulatory approval,
employment, contracting or residency at an entity. The decision
shall describe the scope of the rehabilitation approval with any
conditions or limitations that may be prescribed, that is, whether
the approval is only for certain job functions, activities or arrange-
ments and for what type of entity or, if a regulatory approval, for
what type of entity, and any conditions or limitations that may be
prescribed for regulatory approval.

3. ‘Denial.’ If the review panel’s decision is to deny approval
for the rehabilitation request, the written response shall explain
the reasons for denial and inform the requester that he or she may
appeal the decision as follows:

a. Any person who is permitted but fails under subd. 1.; to
demonstrate to the department, the department—designated tribe
or the child-placing agency that he or:she has been rehabilitated
and should-be considered eligible for regulatory approval or for
employment at-or contracting with or residency as a nonclient at
an entity, may appeal to the secretary of the department or his or
her designee by submitting a written request for review of the

decision to the secretary or his or her designee within 10 days of
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the date of the decision.. Any person adversely affected by a deci-
sion of the secretary or his or her designee under this subdivision
paragraph has a right to a ch. 227. Stats., contested case hearing
under par. (e).

'b. “Any person who is permitted but fails under subd. 1., to
demonstrate to the county department that he or she has beenreha-
bilitated and should be considered eligible for regulatory approval
or for employment at or contracting with or residency as a noncli-
ent at an entity, may appeal to the director of the county depart-
ment or his or her designee by submitting a written request for
review -of the decision to the director or his or her designee within
10 days of the date of the decision. Any person who is adversely
affected by a decision of the director or his or her designee under
this subdivision paragraph has a nght to appeal the decision under
ch. 68, Stats.

¢. Any person who is permltted but fails under subd. 1., to
demonstrate to the school board that he or she has been rehabili-
tated and should be considered eligible for regulatory approval or
for employment at or contracting with or residency as a nonclient
at an entity, may appeal to the superintendent of public instruction
or his or her designee by submitting a written request for review
of the decision to the superintendent of public instruction or his or
her designee within 10.days of the date of the decision. Any per-
son who is adversely affected by a decision of the superintendent
or his or her designee under this subdivision paragraph has aright
to a ch, 227, Stats., contested case hearing under par. (e).

4, ‘Deferral.’ If the review panel’s decision is to defer areha-
bilitation decision, the decision shall indicate the reason or rea-

.sons for the deferral. Unless otherwise agreed to by the applicant,

the deferral may not be for a period that extends beyond 6 months
from the date of the decision to defer.

5. “‘Send reporting form to department.” Within 10 days after
issuance of its decision under subd. 1., the review panel shall send
a completed copy of the department’ s required reporting form
regarding any rehabilitation approval or denial decision to the
subunit of the department responsible for collecting that informa-

tion.
Note: Send a written rehabilitation decision to: Office of Legal Counsel, Depart-
mentof Health and Family Services, P.O. Box 7850, 1 West Wilson St., Rm 651, Mad-

1ison, WI 53701-7850

6. ‘Maintain documents on file.” The review panel shall
maintain on file a copy of the written decision under this para-
graph along with any decisions from filed appeals that may result.
The agency or tribe shall maintain on file the rehabilitation review
request and all materials requested in that request and any other
materials or information or notes obtained as a part of the rehabi-
litation review decision.

(e) Appeal. 1. a. A person aggrieved by the decision of the

department secretary under par. (d) 3. a. or the superintendent of

public instruction under par. (d) 3. c. that the person did not pro-
duce sufficient evidence to support rehabilitation approval may
request a ch. 227, Stats., hearinig on that decision by filing a writ-
ten request for a hearing with the department of administration’s

division of hearings and appeals within 10 days after the date of

the notice received from the secretary of the department or the
superintendent of public instruction under par. (d) 3. a. or c.

b." A person aggrieved by the decision of the county director
under par. (d) 3. b. that the person did not produce sufficient evi-
dence to support rehabilitation approval may request a ch. 68,
Stats., hearing on that decision by filing a written request for a
hearing with the appropriate county government agency within 10
days after the date of the notice received from the county director
under par. (d) 3. b.

2. The appellant shall bear the burden of proving by a prepon-
derance of the evidence that the agency or tribe abused its discre-
tion in deciding that the person did not show sufficient evidence
to support rehabilitation approval.

Note: Submit a request for-a ch. 227, Stats., hearing to the Division of Hearings
and Appeals, 5005 Unijversity Avenue, Suite 201, Madison, WI 53705-5400.
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(4) REHABILITATION APPROVAL COMPLIANCE. (a) Approvalsta-
tus. A person under sub. (2) (a) who has had his or her rehabilita-
tion review request approved under sub. (3) (d), and subsequently
was given regulatory approval or approval to be employed at or
to contract with or reside at an entity, shall comply with all condi-
tions and limitations as may be imposed with that approval. A per-
son who has received rehabilitation approval and fails to comply
with the conditions for rehabilitation approval or who subse-
quently commits a crime, act or offense that is cause for a bar
under s. HFS 12.10'(2) shall, as provided under pat. (b), have his
orher Iehablhtatlon approval withdrawn by the approving agency
or tribe.

(b) Violation of rehabilitation approval. An agency, entity or
tribe aware of any person who has violated his or her rehabilitation
approval for a reason under par. (a) shall inform the agency ot
department—designated tribe that approved the person’s rehabi-
litation. The applicable approving agency or tribe or the depart-
ment may immediately temporarily deny or rescind a rehabilita-
tion approval of a person when the agency or tribe has knowledge
that the person has done any of the following:

1. The person fails to comply with or abide by the conditions
or limitations of an approval granted under sub. (3) (d).

2. The person has committed a new crime, act or offense and
is no longer eligible for regulatory approval or employment at,
contracting with or residency at an entity under s. HFS 12.10 (2).

3. The person knowingly submitted false information or with-
held pertinent information relevant to the rehabilitation request
that otherwise would or could have affected the review panel’s
decision under sub. (3) (d) to approve the person’s rehabilitation.

(¢) Review. 1. The approving agency or department-desig-
nated tribe shall consider whether the new information received
is valid and represents a risk of harm to the client and, if so, shall
rescind rehabilitation approval, thereby reimposing as applicable
the person’s bar to regulatory approval, employment or contract-
ing with an entity or residency at an entity.

Note: If the new information does not represent a risk of harm to a client, the
agency should work in concert with the entity and consider as necessary, any mea-
sures to ameliorate or mitigate the situation such as a change in job function or posi-
tion or.change in.regulatory status of the entity regulated.

2. As applicable, an agency, entity, or tribe that believes the
new. information on a person under subd. 1., Tepresents a risk of
harm to a client shall immediately take appropriate measures for
the protection of clients. These measures may include a repeal of
a regulatory approval, employment or contract termination, tem-
porarily reassigning the person away from- direct client duties,
placing the person on leave or imposing a temporary regulatory
condition limiting the person from having access to clients until
any appeal filed under par. (d) is exhausted.

(d) Appeal rights. Any person who has had his or her rehabi-
litation approval withdrawn under par. (b) 1. or 3. may file an
appeal of this decision as provided under sub. (3) (d) 3. -

(e) Reporting. Any rehabilitation approval withdrawn by the
approving agency or tribe which results in a-bar under s. HFS
12.10 (2) shall be immediately reported. to the subunit of the
department responsible for collecting this information.

Note: Send reports of withdrawal of rehabilitation approval to: Office of Legal
Counsel, Department of Health and Family Scxvxces, P.O. Box 7850, 1 West Wilson
St., Rm 651, Madison, WI 53701-7850. -~

(5) SCOPE OF AGENCY OR DEPARTMENT-DESIGNATED IRIBE
REHABILITATION APPROVAL. (a) Approval limit. 1. a. An agency
may only grant rehabilitation approval within the scope of its reg-
ulatory authority and, unless specified otherwise by the agency in
the form of limitations or conditions expressed in the written reha-
bilitation approval decision, the approval may. apply to all types
of entities, job activities, or functions which come under that
agency’s regulatory authority.

b. "A department—designated tribe may only grant rehabilita-
tion approval within the scope of its own employment or contract-
ing authority. A department—designated tribe does not have the
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authority to transfer rehabilitation approval outside of its employ-
ment or contracting authority.

c.- An agency or tribe may accept upon review the rehabilita-
tion approval granted to a person by another agency or tribe, if the
receiving agency or tribe determines that the crime, act or offense
is not substantially related to the job, functions or activities of the
person and any limitations or conditions as may be imposed in the
rehabilitation approval are able to be met.

2. An entity, within the scope of a rehabilitation approval,
may accept for employment or contracting, a person who received
rehabilitation approval from an agency or department—designated
tribe and whose crimes, acts or offenses are not substantially
related to the person’s new job, functions or activities and as appli-
cable, limitations or conditions as may have been imposed in the
rehabilitation approval are able to be met. An entity that receives
from a person an agency or department-designated tribe rehabi-
litation approval shall keep a current copy of the approval on file

Note: Examples of the above may include but are not limited to: An approval to
be a foster parent by one county or child-placing agency is not, unless approved by
the other county or child-placing agency, transferable to the other county or child~
placing agency, or an approval by the Department for a person to work as a shipping
clerk in a hospital or nursing home would be transferable to another entity or job func-
tion or activity regulated under ch . 50, Stats., as long as any limitations or conditions
if any in the department’s rehabilitation review approval are able to be met. A rehabi-
litation approval for cmployment at a childrens day care or a child caring institution
is not transfcrable to a hospital or nursing home or vice versa. A rehabilitation
approval is-not transferable from a group day care center to a family day care center
if limits or conditions are placed in the Department’s rehabilitation approval. Areha-
bilitation approval is transferable from one Department regulated child care residen-
tial setting to another as long as any limitations or conditions can be met.

(b) Applicant request to transfer rehabilitation approval. 1.
Upon receiving notification on the department’s background
information form that an ‘applicant for regulatory approval,
employment or a contract or a prospective nonclient resident has
had arehabilitation review under sub. (3), the agency, tribe or
entity shall request from the rehabilitation review agency or desig-

nated tribe a copy of the rehabilitation decision. If the decision of

the rehabilitation review agency -or tribe was an approval, the
agency, tribe or entity shall determine whether the approval is
acceptable for transferring the tehabilitation approval to a new or
different regulatory approval, job function or activity or nonclient
residency. for which the applicant is now applying.

2.. Before transferring a rehabilitation approval under subd.
1., an"agency, tribe ‘or entity shall verify with the department
whether a prospective entity, job or contract applicant or nonclient
resident has ever had arehabilitation review and, if so, the date and
status of that review and shall establish whether any new reason

exists-under sub. (2) (a) to request a rehabilitation review, or as if

applicable under s. HFS 12:12 (1) (b) 3.

3. If the decision of the rehabilitation review agency or
department-designated tribe was to deny rehabilitation transfer
approval under subd. 1., the agency, entity or tribe shall determine
whether the applicant for regulatory approval, job or contract or
the - prospective nonclient resident is eligible under sub. (2) (a) to
seek another rehabilitation rev1ew and shall so inform the appli-
cant - or nonclient resident..

Hlstoxy Cr. Register, June, 1999, No. 522, eff. 7-1-99.

Subchapter III—Background Informatlon Collection

‘HFS 12:20 Background information gathering and
screening. (1) BACKGROUND INFORMATION FORM. .(a) Agency
responsibilities. ‘1. The department shall require a person. who
applies for regulatory approval to operate or continue the opera-
tion of an entity to complete the department’s background infor-
mation form.

2. A county department or child-placing agency shall require
a person who applies for issuance or renewal of a license to oper-
ate a foster home or who seeks adoption home study approval to
complete the department’s background information form.
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3. A school board shall require a person who proposes to con-
tract with or renew a contract with the school board under s.
120.13 (14), Stats., to provide a day care program to complete the
department’s background information.

Note: - To obtain a master copy of HFS ~ 64 Background Information Disclosure
Form, in order to reproduce it, either download the form from the Department’s inter-
net website at: www.dhfs state. wi.us/caregiver/forms/index htm, or you may request
a copy of the form from the agency that regulates your entity.

(b) Entity responsibilities. 1. ‘Require completion of a back-
ground information form.” An entity shall require a person who
applies for employment with the entity or who proposes to con-
tract with the entity or to reside at the entity, and who will have
access to the entity’s clients, to complete the department’s back-
ground information form, as well as all current employes of the
entity, persons under contfact with the entity and nonclients resid-
ing at the entity. This does not include a person whom the entity
employs or with- whom the entity contracts to perform infrequent
or sporadic services; including maintenance services or other ser-
vices not directly related to the care of clients.

2. ‘Retain background information forms.” a. Anentity shall
retain, except as provided under s. HFS 12.21 (1) (b) 3., a com-
pleted background information form, and one updated every 4
years, for all persons who are employes of the entity or contractors
with the entity, who are under the entity’s control and who have
or are expected to have access to the entity’s clients. The entity
shall retain completed background information forms so that they
may be promptly retrieved for inspection by the agency.

b. The requirement under subd. 2. a. for the entity to maintain
completed background information forms on file does not apply
as provided under sub. (2) (b) 1. and 4., to background informa-
tion forms for persons under-age 18 who work for a day care pro-
gram licensed under ss. 48.65, or contracted for or established
under s. 120.13 (14), Stats.

(¢) Penalties for false information or failure toreport. 1. Any
person who knowingly and intentionally provides false informa-
tion or omits information on the department’s background infor-
mation form under par. (a) or (b) or who subsequently fails to
report any information about a pending charge or conviction for
a crime or other act or offense requested on the background infor-
mation form may be required to forfeit not more than $1,000 and
may as appropriate be subject to additional sanctions as deter-
mined by the agency, including one or more of the following:

a. Denial or revocation of regulatory approval or the termina-
tion of a contract by an agency.

b. “Denial of employment or a contract by an entity.

c. Termination of employment or a contractual relationship
by an entity.

d. Special conditions or limitations placed upon the person by
an agency, including restriction to-an off—premises location dur-
ing business hours or otherwise restricting access to clients.

" e. Assessment by a health care professional of whether the
person is fit and qualified before allowing the person to be on the
premises.

2. A person under par. (a) shall report to the agency and under
par. (b) to the entity by the next working day information about
any pending charge or conviction for a crime or investigation by
any governmental agency of any other act or offense.

3. a. Anentity shall, as soon as poSsible, report to the agency

‘which gave regulatory approval or to the school board which the

day care entity contracts with under s. 120.13 (14), Stats., when
a signatory or other legal party to the entity application for regula-
tory approval or under which a contract under s, 120.13 (14),
Stats., is signed or who is a nonclient who resides at the entity has
been charged with or convicted of a crime or has been or is being
investigated by any governmental agency for an act or offense
under s. HFS 12.10 (2).

b.. An entity shall, as soon as pos31ble report to the agency
which gave regulatory approval or to the school board which the
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day care entity contracts with under s. 120.13 (14), Stats., when
a new nonclient resides or is expected to reside at the entity.

4. An entity shall include in its personnel or operational poli-
cies a provision that requires employed staff or contracted persons
or persons residing at the entity to notify the entity as soon as pos-
sible when the person has been charged with or has been convicted
of any crime or has been or is being investigated by any govern-
mental agency for any act or offense specxfled under s. HFS 12.10
@. :

(2) BACKGROUND INFORMATION FORM PROCESSING AND FILING.
(a) Background information evaluation. 1. An agency or an
entity, upon review of the information provided on a completed
background information form, shall comply as applicable with s.
HFS 12.10(1) (a) or (b) and with s, HFS 12.11 (1), (2), (3) and (5).

2. a. If, upon review of a person’s completed background
information form and any other information that may be available,
an entity, except as provided under s. HFS 12.21 (1) (b) 3., finds
that none of the items under s. HFS 12.10(2) for barring the person
apply and that there is no finding under s. HFS 12.11 (3) that the
person committed some other crime, act or offense that is substan-
tially related to the care of clients, the entity may employ or con-
tract with the person for not more than 60 days pending receipt and
review of the information obtained as required under s. HFS 12.21
(1) (b) 1a.

b. If; upon review of a person’s completed background infor-
mation form and any other information that may be available, an
agency under this subd. 2.e. finds that none of the reasons under
s. HFS 12.10 (2) for barring the-person apply and that there is no
finding under s. HFS 12.11 (3) that the person committed some
other crime, act or offense that is substantially related to the care
of clients, the department, county department or child-placing
agency may conditionally license the applicant as a foster home
provider or approve an adoption home study for not more than 60

. days pending receipt and satisfactory review of the information
obtained as required under s. HFS 12.21 (1) (a) 1., and a school
board may conditionally contract for a day care program for not
more than 60 days pending receipt and satisfactory review of the
information required to be obtained as applicable by either the
department or a school board under s. HFS 12.21 (1) (2) 1. and 3.

. c.. If the background information form completed by a person
under sub. (1) (b) indicates that the person as a nonclient resident
is not ineligible to-be permitted to reside at an entity for a reason
specified in s. HFS 12.10.(2) or 12.11 (1) or (2) or as otherwise
may apply under s. HES 12.11 (3), and if an entity otherwise has
no reason to believe that the person is ineligible to be permitted
to reside as a nonclient resident at an entity, the entity may permit
the person to reside at the entity for not more than 60 days pending

‘receipt and satisfactory rev1ew of the information requued under
s. HFS 12.21 (1) (a) 1.

d. Pending receipt and review of the information from the
search required under s. HFS 12.21, an entity shall provide super-
vision for a person who under this subd. 2.a. or ¢. is employed,
contracted with or as a nonclient permitted to reside at the entity.
Supervision shall include at minimum periodic direct observation
of the person.

e. The department, a county department or a child placing
agency may. license a foster home or approve an adoption home
study, and a school board may contract with a person under s.
120.13 (14), Stats., conditioned on the receipt of the information
specified in s. HFS12.21 in order to determine that the person is
not ineligible to - be licensed, approved or contracted with for-a
reason specified under s. HFS 12.10 (2).

3. If a crime of lesser significance under s. HFS 12.11 (5) is
indicated on the person’s background information form, the
agency or entity shall ensure that appropriate precautionary mea-
sures are taken to protect clients.

‘Note: For the Department and for county departments and child-placing agencies
that license foster or treatment foster homes under s. 48.62 and 48 75, Stats., or that
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approve adoptive parent applicant home studies, this may mean delaying issnance of
a license or an adoption approval or placing conditions on a license or adoption
approval as provided under s. HFS 12.11 (5) (b).

(b) Filing of background information form. 1. ‘Send to depart-
ment.” An entity shall send completed background information
forms to the department for persons specified under sub. (1) (a)
who are regulated by the department, persons specified under sub.
(1) (b)2., who are nonclient residents or prospective nonclient res-
idents of an entity that is regulated by the department and persons
who are under 18 years of age, but not under 12 years of age, who
are employes, prospective employes, contractors or prospective
contractors of a day care center licensed under s. 48.65, Stats., or
contracted by a school board under s. 120.13 (14), Stats., and other
persons as the department may identify.

2. ‘Send to county department.” An entity shall send com-
pleted background information forms to the county department
for persons specified under sub. (1) (a) who are licensed or adop-
tive parent applicants studied by a county department , persons
specified under sub. (1) (b) 2. who are nonclient residents or pro-
spective nonclient residents of an entity that is licensed or in a
home studied for adoptive parent applicant approval by the county
department, and other persons as the department may identify.

3. ‘Send to child-placing agency.” An entity shall send com-
pleted background information forms to the child-placing agency
for persons specified under sub. (1) (a) who are licensed by a
licensed child—placing agency or who are in a home studied for
adoptive parent applicant approval, persons specified under sub.
(1) (b) 2. who are nonclient residents or prospective nonclient resi-
dents of an entity that is licensed by a licensed child-placing
agency or in a home studied for adoptive parent applicant

‘approval; and other persons as the department may identify.

4. ‘Send to school board.” An entity shall send completed
background information forms to the school board for persons
specified under sub. (1) (a) who are employes or prospective
employes of a day care program established by the school board,
persons specified under sub. (1) (b) 2. who are nonclient residents
or prospective nonclient residents of a day care program estab-
lished by the school boatd, persons who are under 18 years of age
butnot under 12 years of age’ and who are employes or prospec-
tive employes of a day care program established under s. 120.13
(14), Stats., and other persons as the department may identify.

5. ‘Retain for prompt retrieval.”  An entity shall retain the
background information forms for persons identified under sub.
(1)(b) 1. so that they may be promptly retrieved for inspection by
the agency.

(c) Confidentiality. Agencies and entities shall retain all com-
pleted department background information forms required under
this section in such a manner that they may be promptly retrieved
for inspection and shall comply with applicable federal and state

confidentiality laws.
Hlstory Cr. Register, June, 1999, No. 522, eff. 7-1-99.

‘HFS 1221 Search for criminal and other back-
ground history information. (1) INITIAL SEARCHES (a)
Agency responsibilities. 1. Subject to subds. 2. and 3. and par. (c),
the department, a county department, a child—placing agency or
a school board shall obtain all of the following information with
respect to a person specified under s. HFS 12.10 (1) (a) oranoncli-
ent resident or prospective nonclient resident specified under s.
HFS 12.10 (1) (b):

a. A criminal history search from the records maintained by
the department of justice and, if applicable, from records main-
tained by a native American tribal court.

b. Any finding of mlsconduct 1ncluded in the caregiver mis-
conduct registry under ch. HFS 13.

~ ¢.. Information maintained by’ the department of regulation
and licensing regarding the status of the person’s credentials, as
applicable.

Register, June, 1999, No. 522
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d. Any information maintained by the department regarding

a substantiated report of child abuse or neglect against the person.

Note: The department or acounty department should meet the provision of s. HFS

1221 (1) (a) 1.-d., by checking with the appropriate county department of social or

‘human services for any substantiated child abuse or neglect report as provided under
$.49.981 (7) (2) 9. and 13, Stats.

e.. Any information maintained by the department under ss.
48.685 (2) (am) 5., 48.651 (2m), 48.75 (1m), 50.065 (2) (am) 5.,
Stats., or under s. 120 13 (14), Stats., regarding any denial to the
person of a license, continuation or renewal of a license, certifica-
tion or a contract, or approval to operate an entity for a reason
specified in s. HFS 12.10 (2), along with any condition imposed
for any regulatory approval and regarding any denial to the person
of employment at , a contract with or permission to reside at an
entity for a reason specified in s. HFS 12.10 (2).

2. If the information obtained under subd. 1.e. indicates that

the person has been denied a license, continuation or renewal of

a license, certification, a contract, employment or permission to
reside at an entity, the agency need not obtain the information
specified in subd. 1. a. to d.

3. The department or school board, as apphcable, shall obtain
the information specified under subd. 1. with respect to a person
who is under 18 years of age but not under 12 years of age and who
is an employe, prospective employe, contractor, prospective con-
tractor or othierwise a nonclient resident or prospective nonclient
resident of a day care center licensed under s. 48.65, Stats., or a
day care program established under s. 120.13 (14), Stats.

(b) Entity responsibilities. 1. a. Subject to par. (a) 2. and 3.,
an entity shall obtain all of the information under par. (2) 1. with
respect to a person who.is an employe, prospective employe, con-
tractor or prospective contractor of the entity and who has or is
expected to have access to the entity’s clients.

b. This subd. 1..a. does not apply with respect to a person the
entity employs or contracts with to perform infrequent or sporadic
services, including maintenance services and other services that
are not directly related to the care or treatment of a client.

. 2.-a, If an entity wants to hire or contract with a person for
whom, within the last 4 years, the information required under par.
(a) 1. a. to c.-and e. has been-obtained either by another entity or
by a temporary employment agency, the entity may request the
information required under par. (a) 1..a.to ¢. and e. from that other
entity or temporary employment agency. Information under par
(a) 1. d. shall be obtained from the department.

_ b. If an entity.cannot obtain the information required under
par. (a) 1. a. to ¢. and e. from another entity or from a temporary
employment agency or if an entity has reasonable grounds to
believe that the information obtained from another entity or from
‘a temporary employment agency is no longer accurate, the entity
shall obtain that information from the sources under par, (a) 1. a.
toc. and e. and from the department under par. (a) 1. d.

3..a. Anentity may enter into and shall retain on file an agree-
ment or contract with any temporary employment agency identi-
fied under subd. 2.a. or with any.college or university, including
any vocational or technical college or school, to have the tempo-
rary emplownent agency or college, university or school retain
background information forms under s. HFS 12.20 (1) (b), com-
pleted by students or temporary employes.and background checks
completed under par. .(a).on'students or temporary employes who,
as part of their cumculum, must participate in clinical or practi-
cum experiences at an entity.

~_b.. The entity shall obtain from the temporary employment
agency, university, college or technical school or college, and
.shall rétain so that it may be promptly retrieved for inspection by
the agency, a letter from the agency or school indicating the name
or names of the temporary employes or students and stating that
these individuals have been screened and-have no backgrounds
which would bar them from the entity in accordance with the pro-

visions of this chapter. The letter shall also inform the entity of

any crime of which the temporary employe or student has been
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convicted that does not bar the person from working at the entity
or from completing a clinical experience at the entity, in order for
the entity to make a decision about how substantially related the

conviction is to the duties the person would be performing.

(¢) Person under age 18. 1. Notwithstanding par. (a) 1. and
(b).1.a., an agency is not required to obtain the information speci-
fied under par. (a) 1. and an entity is not required to obtain the
information specified in par. (b) 1. a., for a person under 18 years
of age whose background information form indicates that the per-
son is not ineligible to be employed, contracted with or permitted
to reside at an entity for areason specified in's. HFS 12.10 (2), and
for whom the department; county department, child—placing
agency, school board or entity otherwise has no reason to believe
the person is ineligible to be employed, contracted with or per-
mitted to reside at an entity.

= 2. Subdivision 1. does not apply with respect to a person
under 18 years of age but not under 12 years of age who is an
employe, prospective employe, contractor, prospective contrac-
tor, nonclient resident or prospective nonclient resident of a day
care center licensed under s. 48.65, Stats., or contracted for or
established unders. 120.13 (14), Stats., and for whom the depart-
ment or school board is required under par. (a) (intro.) to-obtain
the information specified in par. (a) 1. or 3.

3. Subdivision 1. does not preclude an agency from obtaining
at its discretion the information specified in par. (a) 1. with respect
to a person described under this paragraph who is 2 nonclient resi-
dent or a prospective nonclient resident of an entity.

(d) Out—of—state records search. If a person who is the subject
of a search-under par. (a) 1. or'(b) 1. is not a resident of this state,
or if at any time within the last 3 years preceding the date of the
search that person has not been a resident of this state, the agency
or-entity shall make a good faith effort go obtain from the state in
which the person is or was a resident within the past 3 years pre-
ceding the date of the search information that is equivalent to the
ctiminal history information specified in par. (a) 1. a.

(e) Armed forces records search. If a person whois the subject
of a search under par. (a) 1. or (b) 1. was in a branch of the U.S.
armed forces, including any reserve component, within the last 3
yeats, the agency or entity shall make a good faith effort to obtain
the discharge status of that person, either from the dlscharge
papers issued ‘to the person or from the armed forces branch in-
which the person served. If the discharge status is other than hon-
orable, the agency or entity shall obtain information on the nature
and circumstances of the discharge.

(2) SEARCHES EVERY 4 YEARS, (a) Agency responsibilities. 1.
At least every 4 years an agency. shall request the information
specified in sub. (1) (a) 1. for all persons who are approved to

operate an entity and for all persons specified in s. HFS 12.10 (1)
(b) who are nonclient residents at an entity, and the department

“and school board shall request the information specified in sub.

(1) (a) 1. for all'persons under 18 years of age but not under 12

“years of age who are employes, contractors or nonclient residents

of a day care center licensed under s, 48.65, ‘Stats., or a day care
program contracted with orestablished under s. 120 13(14), Stats.

2. a. Except as provided in this subd. 2. b., an agency may
charge an entity a fee for obtaining the mformatlon required under
subd. 1. The fee may not exceed the reasonable cost of obtaining
the information.

b.- No fee may be charged to a nurse’s assistant, as defmed in
s.-146.40 (1) (d), Stats., for obtaining or maintaining information
if to do so would be inconsistent with federal law:

(b) :Entity responsibilities. 1. Atleast every 4 years an entity

_shall request the information specified in sub. (1) (a) 1. for all per-

sons who are employes or contractors of the entity and who have
access to clients of the entity, other than for persons under 18 years
of age but not under 12 years of age who are employes or.contrac-
tors, or otherwise are nonclient residents of a day care.center
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licensed under s. 48.65, Stats., or a day care program contracted
for or established under s. 120.13 (14), Stats.

2. Notwithstanding subd.l., if an agency has obtained the
information required under par. (a) with respect to a person who
is also an employe, contractor or nonclient resident of an entity,
the entity is not required to obtain that information for that person.

(3) REIENTION OF CRIMINAL BACKGROUND AND OTHER INFOR-
MATION. Agencies and entities shall retain the most recent infor-
mation gathered as required under this section so that it may be
promptly retrieved for inspection and shall comply with applica-
ble federal and state confidentiality laws.

History: Cr. Register, June, 1999, No, 522, eff. 7-1-99.
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