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Note : This chapter codi fies the agricultural chemical cleanup program created
tinder 's . 94. 73; Stan . Persons seeking information about the program, or wishing to
file a claim for reimbursement of cleanup costs, may contact the agricultural cleanup
program in the division of agricultural resource management , Wisconsin department
of agriculture, trade and consumer protection, P. O.. Box No. 8911, Madison, Wiscon-
sin, 53708-891 1

ATCP 35.0,1 Definitions . In this chapter:
(1) "Active groundwater remediation" means active physi-

ca1 ;biological ox chemical manipulation 'of' groundwater, or of the
rock or soil media in which groundwater is situated, for the pur-
pose of reducing the amount of agricultural chemical contamina-
tion ox .minimizing the spread of'contamination . "Activegxound-
water iemediation" includes treatment by means of aeration,
bio-augmentation, planned, nutrient loading or pump-and-treat
methods.

(2) "Active soil xemediation"means active physical,biologi-
ca1 or chemical manipulation of soil for the purpose of reducing
the amount of agricultural chemical contamination in soil .. Ac-
tive soil remediation" includes treatment by means of excavation
and landspxeading, aeration, bio-augmentation or planned nutri-
ent loading

(3) "Agricultural chemical" means a substance that is a feYtil-
izer or ahonhouseholdpesticide, and that is a hazardous substance
as defined in s .. 292,01 (5), $tats,.

(4) "Agricultural chemical cleanup council" means the coun-
cil created under s, 15,137 (4), Stats .

(5) "Approved corrective action costs" means eligible coccec-
tive action costs which the department has approved for reim-
bursement under s . ATCP 35 .08 (4 )

(6) "Approved workplan" means a workplan for corrective
action that is approved by the department under s .. ATCP 35 .18 (1)
(a)•

(7) "Commercial .application:business"hasthemeaning given
under s:. 94 .67 (5), Stats .

(7m) "Contiguous land" means land included in the same
pazcel, or an adjacent parcel . "Contiguous land" includes parcels
that are separated only by a road, railway, or utility right-of-way,
or by a government-owned land corridor or waterway not wider
than 66 feet .

(8) "Contractor" means a person who contacts to perform all
or part of a corrective action.. "Contractor" includes a consultant,
general contractor, ox subcontractor who contracts to perform all
or part of a corrective action, but does not include a responsible
person or an employe of a responsible person ,

(9) "Contr'act services" means services provided by a contrac-
tor as part of' a corrective action .. "Contract services" includes all
of'the following services :

(a) Excavating
(b) Trucking .
(c) Landspreading .

(d) Waste disposal services .

ATCP 35 . 16 Contract services.
ATOP 35 . 18 Reimbursement conditi ons
ATOP 35 „20 Multiple responsible persons ,
ATCP 35 .22 Reimbursement amounts
ATCP 35 25 Interest on approved reimbursement amounts
ATCP 35.26 Partial correcti ve action ; reimbursement ,
ATCP 35 28 Reimbursement payments .
ATCP 3530 Contested insurance claim; duplicate reimbursement; repayment .
ATCP 35 32 Hearing on denial of reimbursement app li cati on .

(e) Dr i lling, including at-depth soil sampling and well instal-
lation ..

(f) Laboratory services
(g) Professional consulting services.
(h) General contractor , servi ce s
(i) Other services provided by contractors..
(10) "Corrective acti on" mean s an ac tion, consisting of one

or more corrective measures under sub .. (12), that is taken or or-
deed in response to a discharge in this state, and that is necessary
to restore the environment to the extent practicable and to mini-
mizethe harmful effects of the discharge to the au, l ands or waters
of this state.." "Corrective acrion" includes an action taken ox or-
deredby the department ofnatural resources under s . 292. 11 (7),
Stats : ; in response to a discharge but does not include an action
ordered by the department of' natlual resour ces tinders. 291 .37 (2)
or 291 .95, Stats . "Corrective action" does not include any action
taken or requir ed to be taken before January 1, 1989 „

(11) "Corrective action costs" means reasonable costs that a
responsible person has actually incurred for, a necessary correc-
tive action .

(12) "Corrective measures" me ans any of the following:
(a) Investigation to determine the extent and severi ty of envi-

ronmental contamination caused by a discharge, including sam-
pling and analysis of soils, groundwater or other media :

(b) Containment, removal, treatment or monitoring of envi-
ronmental contamination caused by a discharge

(c) Transportation, storage, land application or disposal of ma-
texials contaminated by a discharg e

(d) Other corrective measures approved or, ordered by the de-
paztmen t

(13) "Department" means the state of Wisconsin department
of agr iculture ; trade and consumer protection "

(14) "Discharge" mean s the discharge, as defined ins . 292.01
(3), Stats . ,of an agricultural chemical ,

Note: Under s. 292 .01(3), Stars „ "discharge" includes, but is not limited to, spil-
ling, leaking, pumping, pouring, emptying, emitting~or dumping .

(15) "Discharge site" mean s the area affected by one or more
discharges . "Discharge site" includes all contiguous land that is
owned, leased or controlled by the responsible person at the time
the discharge occius, plus . any other area affected by the discharge .

(16) "Eligible corrective action costs" me an s costs on which
the department is authorized to pay reimbursement under this
chapter .

(17) "Fiscal ,year" me ans the state fiscal yea rending June 30 ,
(18) "General contractor" mean s a consultant or other con-

tractor who, on behalf' of a responsible person, secures ox ' directs
the services of other contr actors related to a corrective action ..
"General contracto r" includes a person who solicits oz- receives
contract bids, prepares contracts, d ir ects corrective measures pet-
formed by others ; or enters into contracts with subcontractors to
perform corrective measures
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(19) "Household pesticide" means a pesticide that is any of
the following:

(a) A sanitizer,
(b) A disinfectant..
(c) A germicide ..

(d) An insect repellant that is applied to the human body or to
clothing

(e) A pesticide that is used exclusively for the treatment of
household pets .

(f) A pesticide product that is labeled exclusively for house-
hold, lawn or garden use if the product either is sold in ready-to-
use form or is sold exclusively in container sizes of less than one
gallon

(g) A solid or liquid pesticide product that is used exclusively
for the treatment of swimming pools, spas or hot tubs.

(20) "Indirect cost" means any general cost of doing business
that cannot be directly and exclusively attributed to a corrective
action.. "Indirect cost" includes costs foi equipment, supplies, ser-
vices, real estate, structures and improvements, overhead, mana-
gerial and staff'support, staff training ; taxes insurance, financing
and other items which are not diiectlyand exclusively attributable
to a corrective action ox whose use is not limited to the corrective
action ..

(20m) "Industrial pesticide" means any of'the following pes-
ticides that is not a household pesticide :

(a) A pesticide that is solely labeled for use on wood and con-
tains pentachlorophenol, coal tar creosote or inorganic arsenical
wood preservative s

(b) A pesticide that is labeled for use in controlling algae, fun-
gi,bacteria, other microscopic organisms or mollusks in or on one
or more of'the following, and is labeled for no other use except a
use described in sub . (19) (f) or (g) :

1 : Textiles, paper-, leather-, plastic, vinyl or other, ssynthetic ma-
texials, metal or, rubber .

2„ Paints, varnishes, other coating products, lubricants or
fuels.

3.. Commercial, construction, manufacturing or industrial
fluids, including adhesives, additives and pigments .

4 . Commercial, construction, manufacturing or industrial
processes, equipment, devices or containers, other than those used
in the production or storage of human food or animal feed ,

5 . Au washing, cooling or' heat transfer systems .
6 .. Medical equipment
7 . Drinking water ox wastewater: systems .:

(21) "Installment" means a payment by the department, under
s, ATCP35 ..28, of all or pazt of a reimbursement amount which the
department has approved for payment under, s . ATOP 35 .08 (4)
(c)

(22) "Laboratory services" means laboratory analysis and ac-
tivities that are incidental to laboratory analysis .

(22m) "I:andspread" means to spread or deposit on land, oth-
er than in alandfill annxoved by the department of natural re-
sources tinders . 289,31 ; Stats . soil or water removed from ads-
chazge site

(22r) "Nonhouseh4ld pesticide" means a pesticide that is not
a household pesticide or industrial pesticide .

(23) "Responsible person" `means any of the following per-
sons, or that person's successor in interest :

(a) A person who owns or controls an agricultural chemical
that is discharged

(b) A person who causes a dischazge .
(c) A person on whose px:operty,an agricultural chemical is dis-

charged
History : Q . Register, August, 1994, No 464, eff., 9-1-94; am. (1), (3),(6), ( 10),

(14); ( 15) and (20), cr. (7m), (20m), (22m) and (22 t), r. and re ci: ( 9) and (19), Reg-
iste r, Sept ember, 1998, No . 513, eff. 10-1-98.
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ATCP 35 . 02 Corrective action order. (1) GENERAL
The department may issue an order requiring a responsible per son
to take a corrective action .. An order under this subsection shall in-
clude all of the following :

(a) The name and address of'the responsible person .

(b) A description of'the property on which the responsible per-
son is required to take corrective action ..

(c) A description of'the corrective action which the responsible
person is required to take.

(d) A date by which the responsible person is required to com-
plete the corrective action ..

(e) Notice that the corrective action is required to comply with
the following:

i .. Applicable department rules under, chs . ATCP 29 to 33 and
this chapter .

2 . Applicable rules of the department of natural resources un-
der chs NR 700, 706, 708 and 712 to 72 6

Note : Fox corrective actions under this chapter, the department is authorized to
review compliance with chs. NR 700, 706,'708, and 712 to 726, and to grant required
approvals and variances under those chapters on behalf of the department of natural
resources .

(2) SUMMARY ORDER . (a) The department may issue an order
under sub . (1) on a summary basis, without prior notice or hearing,
if'the department determines that a summary order is necessary to
prevent imminent harm to public health or safety or to the environ-
ment.

(b) Ifthe recipient of a summary order under par: (a) requests
a hearing on that order, the department shall hold an informal heat -
ing within 10 days after the depazhnerit receives the hearing t,6-
quest unless the recipient of'the order consents to a later date for
the informal hearing„ If a contested matter is not resolved at the
infoxinal hearing, the recipient of'theorder is entitled to a class 2
contested case hearing under ch. 227, Stats ., and ch ., ATOP 1 .:

(c) The department is not required to stay a summary order is-
sued under par, (a) pending the outcome of a hearing under par .
(b) .. If, after a heating under pat . (b), the department determines
that a summary order under paz, (a) was not justified ; the depaxt-
mentshall reimburse the recipient of the order, for reasonable cor-
rective action costs necessarily incurred by the recipient to com-
ply with the unjustified order

Note: See ch . ATCP 1 for procedure related to administrative orders and contested
cases .. Under s . 94 .73 (13),'Stau , a person who violates a cozxective action order is-
sued bythe depaitmentunderthis section is subject to acivil forfeiture ofnot less than
$10normote than $5,000 for each violation Each day of continued violation is a sep-
arate offense ,

History : Cr . Register, August, 1 9 94, No 464, eff. 9-1-94; am. (1) (e) 1., 2., (2)
(b) and (c), Register ; September; 1998, No

.
513 , efE 10-1-98.

ATCP 35 . 03 Landspreading . (1) Soil. No person may
landspiead soil that is removed from a discharge site, and contains
an agricultural chemical, unless the department issues to that per-
son a permit authorizing that landspreading .. Landspreading shall
comply with conditions that the department specifies in the per-

Note : Landsnreadingis apotential method for destroying or recycling agricultural
chemicals removed from a discharge site as part of a corrective action .' The depait-
ment may approve landspreading which applies agricultural chemicals at rates that
are comparable to normal agronomic practice

(2) WATER No person may landspread water that is removed
from a discharge site, and is contaminated with an agricultural
chemical, unless all of the following apply :

(a) The department issues to that person a permit authorizing
that landspreading

(b) The department of natural resources issues to that person
a pollution discharge elimination system permit, if required under
ch . 283, Stats .., which authorizes that landspreading .

(c) The landspreading complies with conditions specified by
the department and the department of natural resources under
par's (a) and (b) .
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(3) PsxMir APPLICATION A person applying for a landsptead-
ing permit under- sub. (1) or (2) (a) shall apply on a form prescribed
by the depaztment. The application shall include all of'the follow-
ing :

(a) The name of the applicant and any other persons involved
in the landspieading .

(b) The source and quantity, of soil or water that will be spread
on land ..

(c) The kinds and amounts of agricultural chemical contami-
nants present in the soil or water under paz .. (b) ..

(d) The proposed application rate fox- each agricultural chemi-
cal under paz (c) .

(e) The locations at which the soil or, water will be spread on
land „

(f) Other relevant information which the department may Ye-
quite .

(4) A CTION ON PERMIT APPLICAIION . The department may ap-
prove landspreading which applies agricultural chemicals at rates
that are comparable to those used in normal agronomic practice ..
The department shall grant or, ddeny a permit application under sub .
(3) within 30 days after the department receives a complete ap-
plication

(5) PERMIT CONDITIONS The department may specify condi-
tions which apply to a permit issued under sub . (1) or (2) (a), in-
cluding any applicable requirements under- chs,, 94,281 to 285 and
289 to 299, Stats. The department 'shall specify the conditions in
writing, as part of'the permit .

(6) REPORT Within 30 days after a permit holder landspreads
soil or water, pursuant to a department permit under- sub . (1) of (2)
(a) ; the permit holder shall provide the department with documen-
tation showing all of the following:

(a) That the owner of'land on which the soil or water was lands-
pYead authorized thelandspreadin g

(b) That the landowner, under pas . (a), and any other person
planning to grow crops on the land within 9 months after the lands-
preadingoccurs, were informed of the kinds and amounts of agri-
cultural chemicals applied as a result of the landspreading, and
agreed to take account of those applications when considering the
need for and amount of'futuce applications of agricultural chemi-
cals to that land.

History : Ci:, Regi s ter ; September; 1998, No. 5 13, eff. 10-1-98:

ATOP 35.04 Costs eligible for reimbursement . Sub-
jectto the provisions of this chapter, the department shall reim-
buxse a responsible person for the following corrective action
costs, and no others :

(1) The cost of qualified professional services needed for the
effective planning and implementation of a corrective action, in-
cluding engineering, hydrogeologic, field technician, hazardous
waste disposal or, general contractor services .

(2) Costs to sample and analyze soils, groundwater or other
media .: This may include costs f'or'soil boring, installation of'mon-
iiGiiily vJ2uS, sample collection, sample analysis iS and Y0i3i0a 8C-
fivities ;

(3) Costs to excavate contaminated soils and other contami-
nated materials, including backfilling and grading to restore the
contour's ox drainage characteristics of'land altered by the correc-
tive action . This paragraph does not authorize the reimbursement
of costs incurred for the removal of buildings or other fixtures, ex-
ceptpaying materials that are necessarily removed in the course
ofexcavafion .

(4) Costs to collect, handle, transport ; treat and dispose ofbon-
taminated soils, groundwater and other contaminated materials .

Note: Subject to the provisions of this chapter, the department may reimburse a
responsible person for eligible corrective action costs under this section, regardless
of whether the corrective action was taken on the responsible person's own initiative
or was ordered or directed by the department or the department of natural resources .

(5) Costs to remove a spill containment structure that was
constructed before January 1, 1998, to comply with S . ATCP
29.45, 3036, 32 ..03, 3104, 33 .03 ox 33.04 if the department
agrees that removal was necessary to complete, in the most cost-
effective way, a corrective action ordered by the department or, the
department of natural resources .. The cost to remove a contain-
ment structure under this paragraph may include its depreciated
value, calculated as construction cost less depreciation claimed to
date for tax purposes.

(6) Costs to remove a spill containment structure, including its
construction cost less depreciation claimed to date for tax put-
poses, ifall the following apply :

(a) The structure was constructed after January 1, 1998, to
comply with ATCP 29 ..45, 30.36, 32 ..03, 3204, 33.03 or 33 .,04.

(b) Before the structure was constructed, the department deter-
mined on the basis of credible laboratory tests that the construc-
tion site was free of agiiculhuaI chemical contamination..

(c) The department subsequently requited the responsible per-
son to remove the structure as part of a corrective action ordered
by the department or the department of natural resources, .

(7) Interest on approved reimbursement amounts as calcu-
lated by the department under s . ATCP 35 .25 .

History : Cr . Register, August, 1994, No .. 464, eff :9-1-94; am. (5), renum. (6)
to b e (7) and cr. (6), Register, September ; 1998, No. 513 , eff. 10-1-98.

ATCP 35 .06 Application for reimbursement . (1) Ap-
PLICATION xsQtnxEn . A responsible person who seeks reimburse-
ment of corrective action costs shall complete and submit to the
department all of the following :

(a) An "application cover sheet" containing all of the follow-
ing:

L The responsible person's name and add r ess .
2 The name and address of'the person directing the corrective

action on behalf of the responsible person, if' other than the respon-
sible person .

3 .. A statement indicating whether the responsible person has
applied ox will apply to another government agency for reim-
biusement of coirecrive action costs incurred for the same dis-
charge site.

4 . Other relevant information requested by the department,

(b) A "multiple responsible persons form" containing all of
the following :

1 A certification that the responsible person has made a xea-
sonable effort to notify other responsible persons as required un-
der's, . ATCP 35 .20 (2)

2: Other relevant inf'oYrnation requested by the department;.
(c) A "total reimbursement costs form" containing all of'the

following :

1 . The total eligible corrective action costs for which the re-
sponsible person seeks reimbursement from the department ..

2 . Other relevant information requested by the department .
(d) An "insurance information form" containing all of'the fol-

iowing
I .; A statement indicating whether any portion of'the corYec-

rive action costs for, which the responsible person seeks reim-
bursement may be covered by insurance ; of a statement from the
responsible person's insurance company stating that the insurance
company has denied the responsible person's claim for, reimburse-
ment of the corrective action costs .:

2.: Other relevant information requested by the department
(e) A map showing the township, range, section and quazter-

quazter section location of the discharge site . Ifthe agricultural
chemical was discharged while being transported from a site
owned or controlled by a person who owned or controlled the agri-
cultural chemical at the time of'the discharge, the application shall
include a second map showing the township, range, section and

Register, September, 1998, No . 513



ATCP 35.06 WISCONSIN ADMINISTRATIVE CODE

quarter-quaxteY section locationof the site from which the agYicul-
tural chemical was being transported.,

(f) An accurate legal descr iption of the land parce l on which
the discharge site is located . If the agr i cultural chemical was dis-
charged while being transported from a site owned or controlled
by a person who owned or con tr olled the agricultural chemical at
the time of' thedischarge, the application shall also include an ac-
curate legal description of' the land parcel on which that site is lo-
cated , A parcel description under this paragraph shall correspond
to the most recent parcel descr iption filed with the register of
deeds in the county where the land parcel is located ,

(g) A summary statement identifying each eligible correcti ve
action cost for which the applicant seeks reimbursement from the
depaztment. The statement shall include each eligible corrective
action cost, paid by the applicant prior to the date of the reimburse-
ment application, for which the applicant seeks reimbursement .
The summary statement shall allocate each cost to one of the fol-
lowing categor ies :

1 . . Soil investigation,
2 . Soil remediation .
3 .. Laboratory and other analysis.
4 . Groundwater investigation .
5 . Groundwater r'emediation ..
6 . Miscell an eous .

Note : Under s. ATOP 35 ;08,(5) (b), if any person applies for reimbursement of an
ineligible cost, the depaztmentmay deducttwice the amount of that cost from thatpes-
son's reimbursement claim ifthe responsible person knew or should have known that
the cost was not e ligible if a responsible person is not certain whether a corrective
action cost is eli gible for reimbur sement under this chapter, the responsible person
may contact the department for a preliminary opinion under s.. ATCP 35 .08 (1) .

(h) Invoices or other information documenting each of the
costs under pat, (g) . Documentation sha ll identify the nature of the
mater ials or se rvices provided, the amount charged for, the mateii-
a1s or services, the identity of theprovider, and the dates on which
the materials or services were provided ,

(i) Canceled checks or other information documenting that the
applicant has paid all of the costs under paz . (g) .

(j) For each cost item under par. (g), a summary of all the fol-
lowing :

1 .. Every bid required under s . ATCP 35,16 (2) (a), including
every accepted and rejected bid. For each bid, the summary shall
indicate the name of the contractor and the amount of the bid ..

2:. Every cost estimate required under s .. ATCP 35 .16 (2) (c)
3 ., including . the name of the contractor and the amount of' the cost
estimate

3. Every author i zation required under, s . ATOP 35 .16 (2) (c)
5 . ; including thename of' the contractor and the amount of ' the au-
thorization

(k) A spreadsheet that identifies and matches each invoiced
cost in par . (h) with the documentation under pars . (i) and (j) sup-
porting th at invoiced cos t

(L) A substi tute W-9 tax form .
(m) Other relevant information required by the department .

Note: To obtain application materials, contact the Department of Agriculture,
Trade & Consume: Protec tion, Agr icultural Resource Management Division, P .O .
Box 8911, Madison, WI 53708 .. The department will provide application materials,
including i llustr ative examples and a ll of the forms required under pars (a) to (d) an d
(L) . Reimbursement paid to a responsible person under this chapter may be report-
able, for tax purposes, as income received by that person .

(2) APPLICATION FREQUENCY, A responsible person may not
submit more than one applica tion under sub . (1) within any 12-
month period for the same discharge site .

(3) FALSE, DECEPTIVE, OR MISLEADING REPRESENTATIONS . (3)
No person may make, or conspire with another person to make,
any false, deceptive or misleading representation in connection
with any reimbursement application under this section .

(b) Any person who makes, or conspires with another person
to make any false, deceptive or misleading representation in con-
nection with ,a reimbursement application under this sec ti on is in-
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eligible for any reimbursement for that corrective action, and is
also ineligible for reimbursement for any other corrective action
taken or ordered at any discharge site within 5 years after the date
of that application .

Not e: Persons filing fraudulent claims may also be subject to criminal prosecu-
tion

(c) If any person has reason to believe that he or she has re-
ceived any reimbursement for which he or she is ineligible under
this subsection, that person shall immediately notify the depazt-
mentand shall refund with the notification the full amount of any
reimbursement for which the responsible person is ineligible

(4) FAI LURE TO SEEK REIMBURSEMENT IN PRIOR APPLICAIION A
responsible person may not apply for reimbursement of eligible
corrective action costs which the responsible person paid before

making a prior reimbursement application to the department, un-
less those costs were not eligible for reimbursement under this

chapter at the time of that prior application.,
History : Cr: Register, August, 1994, No . 464, eff. 9-1-94 ; r. a nd c ecn ( 1) and

(4), Regis ter; September, 1998, No. 513 , eff: 10-1 -98.

ATCP, 35.08 Depa rtment action on reimbursement
applicat i on . (1) PRELIMINARY OPINION The department may
issue a preliminary opinion omwhetheran applicant is eligible for
reimbursement of corrective action costs . The preliminary opin-
ion is not binding on the .depaaztment.

(2) NOTICE ACKNOWLED GING APPLICATION With in 10 days af-
ter the department receives an application under s . ATOP 35 ..06,

the department shall issue.a notice to the applicant acknowledging
the department's receipt of the application.

(3) REQUEST FOR ADDIITONAL INFORMATION . Fol lowing i e-
ceipt of an application under s. ATOP 35,06, the department may
require an applicant to submit any additional information which
may be relevant to the department's review of the application ..

(4) DECISION, Within 90 days after the department receives a
complete application under s ATCP 35 .06, including any addi-
tional information required by the department under sub .. (3), the
department shall issue a written decision approving . or disapprov-
ing the application The department may approve an application
in part, or approve an application subject to conditions specified
by the department In its decision, the department shall specify all
of the following :

(a) The amount of eligible costs, if any, on which Yeimbuxse-
ment may be paid ..

(b) The applicable rate of'reimbucsement under s, ATCP 35 .22,
if any.

(c) The total reimbursement amount, ifany, that is approved
for payment under s: ATCP 35.28 .. The decision shall specify that
payment is subject to the terms and conditions specified under s .
ATCP 35 .28 .-

(d) If the department disapproves all or part of an application,
the reasons for that disapproval . The department shall also explain
any amounts deducted from the reimbursement application under
sub .. (5 )

(5) INELIGIBLE CLAIMS xEr$ciED (a) The department shal
l theuS ?N~,.'v^Ye any portion v a i .°,li i.vuT Se. .̂ieĵ. claim Vl.uC.. -

paztmentfinds to be ineligible for reimbursement under this chap-
ter, and shall deduct any costs which the department finds to be
ineligible for- reimbursement .

(b) If the department finds that any portion of an applicant's
reimbursement claim is ineligible, and that the applicant knew or

should have known that it was ineligible, the department shall de-
ducttwice the amount of'the ineligible claim from the applicant's

total claim . Deductions under, this paragraph may not exceed the
total . amount of the applicant's claim. The department may not

make a deduction under this paragraph from a reimbursement
claim awarded before July 1, 1999 unless the agricultural chemi-
cal cleanup council adopts a motion approving the deduction ,

Note : The department will invoke sub. (5) (b) in cases where a claim is clearly
ineligible, either because it is clearly prohibited under s .. ATCP 35 14 or because there
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is no plausible basis for claiming reimbursement under this chapter In ordexto protect
themselves against a double deduction under sub .. (5) (b), applicants may discuss
questionable items with the department before submitting a clai m

(c) If, after consulting with the agricultural cleanup council,
the department determines that the cost claimed for any goods or
services is clearly unreasonable in relation to current market cost
for those goods or, services ; the department may deny xeimbuYSe-
mentbf`the excessive cost, and may reimburse a lesser cost which
the department considers reasonable .. In determining whether a
cost is unreasonable, the department may consider the nature of
the goods or services, the geographic location of the discharge
site, the need for the goods or, services, the availability of alteina-
five goods or services, and other factors that may reasonably affect
the cost of the goods or, services.

History: Cr, Register, August, 1994, No. 464, eff'. 9-1-94 ; am. (1) and (5) (b),
Register; September; 1998 , No. 513, eff. 10-1-98; correction in (4 ) ( b ) made un -
der s.' 13 . 93 (2m) (b) 7., Stats ., Register; September-, 1998, No . 5 13 .

ATCP 35 . 10 Responsible person ; eligibil i ty for re-
imbursement. A responsible person is not eligible for reim-
bursementof corxectiveaction costs unless all of the following re-
quirements are met:

(1) The responsible person files with the department, by Octo-
ber 14, 2000 or within 3 years after incurring the corrective action
costs, whichever is later, a reimbursement application that com-
plies with s . ATCP 35. .06.

(2) The responsible person complies with every corrective ac-
tion order issued by the department under, s . ATCP 35 .02 or the de-
partment of natural resources under s .. 292 .11 (7) (c), Stats „

(3) The responsible person, upon discovering the discharge,
promptly reports the, discharge to the department or, if'the iespon-
sible person is required to report the discharge under s . 292 .11(2),
Stats, ., to the department of natural resources..

(4) If the responsible person is a commercial application busi-
ness, the responsible person is in compliance, at the time of'the
discharge, with s . ATCP 29 .20;

(5) Han approved workplan is required under s . ATCP 35 .18
(1), the corrective action complies with the approved workplan for
that corrective action .

(6) The corrective action complies with applicable require-
ments under chs : 281 to 285, and 289 to 299, Stats ., this chapter,
chs . ATCP 29 to 33, and chs. NR 700, 706, 708 and 712 to 726 ..

Note : For corrective actions under this chapter, the department is authorized to
review compliance with chs . NR 700, 706 708, and 712 to 726, and to grant required
approvals and variances under those chapters on behalf of the department of natural
resources .

(7) The corrective action is performed by or under the direct
supervision of a person who meets applicable qualification re-
quixements under ch. NR 712, and who has adequate training and
experience to perform the corrective action „

(8) The, responsible person's application for reimbursement
includes a claim or waiver, under s. ATOP 35 .20 (3), from each of
the responsible persons identified under ATOP 35 .20 (2) .

His tory: Cr.: Register, August, 1994,No: 464, eff 9-1-94; am. (1) to (4) and (6 ),
Register, Sap ram ti a. 1948, RTe,. 5 1 3, eft 10-1-98 .

ATOP 35.12 Corrective actions not eligible for reim -
bursement. The department may not reimburse a responsible
person for acoixective action that is any of the following :

(1) Taken in response to a discharge that is an intentional use
of an agricultural chemical fqr an agricultural purpose, unless the
corrective action is ordered by the department under s . ATCP
35 .02 or by the department of natux al resources under s . 292 .,1 .1(7)
(c), Stats An intentional use of an agricultural chemical includes
an application of that chemical, but does not include handling,
mixing, loading or disposal that is incidental to an application .

(2) Taken by the department of natural resources under s .
292 .31 (1), (3) or (7), Stats ..

(3) Taken by the department of natural resources under s
292 .11 (7) (a), Stats ., because the applicant failed or refused to re-
spond adequately to adischazge ,

(4) Taken by a pesticide manufacturer or labeler who is re-
quired to be licensed under s, 94 68 (1), Stats .., or who is exempt
from licensing under s . 94, 68 (1) (b), Stats :, in response to a dis-
chazgeby that pesticide manufacturer oi- labeler ,

(5) Taken in response to a discharge that occurs while the agri-
cultural chemical is being held or transported by a common cacii-
er..

(6) Taken in zesponse to a discharge from a landfill or, other fa-
cility that is any of'the following :

(a) A facility required to be licensed under s .. 289 ..31, Stats .

(b) A facility that would be required to be licensed under s .
289 ..31, Stats, except that the department ofnatural resources has
issued a specific exemption under s 289,43, Stats ., or rules pro-
mulgated under, s.. 289,05 (1) ox (2), Stats .

(c) A closed or abandoned solid or hazardous waste disposal
facility that, if' operating today, would require a license under s .
289 .3 1, Stats .., or a specific license exemption under s .. 289,05 (1)
or (2), Stats .

(7) Taken in violation of federal, state or local law .
(8) Taken in response to a discharge caused by an intentional

or, grossly negligent violation of" law committed by the responsible
person or the responsible person's agent, including an intentional
or grossly negligent violationof ss . 94.;645, 94,67 to 94,71,,94 .73
or 292 . 11, Stats, ., or of any rule or order adopted under those sec-
tions .: .

(9) Taken without a reasonable technical or scientific basis .
(10) Taken without a reasonable prospect of success or envi-

ronmental benefit..
(11) Taken at a discharge site located outside this state .

History : Cr. Register, August, 1994, No. 464, eff 9-1-94; am. (1) to (3),(6) (a)
to ( c), ( 8) and (10), Regi ster, September, 1998 , No . 513, eff. 10-1-98.

- ATOP 35 .14 Costs not eligible fo r reimbursement.
The department may not reimburse a responsible person for any
of the following :

(1) Costs that are not eligible for reimbursement under s .
ATCP 35 ..04 .

(2) Indirect costs charged by a contractor unless those costs
are allocated to the contract according to a reasonable cost alloca-
tion formula that the contractor uses fox other', similar, contracts ,

Noted An example of a reasonable cost allocation formula may be obtained from
the Department of Agriculture, Trade & Consumer Protection, Agricultural Resource
Management Division, P.O Box 8911, Madison WI 5370 8

(3) A responsible person's induect .costs . This does not pro-
hibit the department from reimbursing any of the following:

(a) Actual costs for equipment, supplies or services that are
used exclusively for the corrective action . If a responsible person
purchases equipment that is used exclusively for the corrective ac-
tion, the department may pay reimbursement on the difference be-
tween the :puxchase cost and the reasonable salvage value of that
equipment, provided that the difference does not exceed the rea-
sonable rental cost for equivalent equipment ,

(b) Normal employe wages, salaries, expenses or fringe bene-
fit allocations for time which the responsible person's employes
actually, spend on a corrective action

(c) Costs for equipment owned by the responsible personand
used during a corrective action for excavating, trucking or lands-
pzead ng, provided that all of the following apply :

1 .. The equipment is reasonably sized and designed to perform
the corrective action ..

2 . The hours or units of equipment use are reasonable and nec-
essary for the task pexf'oimed .

Register, September, 1998, No . 513
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3 . The equipment costs axe determined according to a reason- if' that analysis is needed for the design or implementation of a co.- -
able cost allocation formula , rective action .

4 .. The equipment costs do not exceed reasonable rental costs
for equivalent equipment, including any operator costs ,

(4), The cost for the time that the responsible per son, or any of-
ficer of'the responsible person, spends planning or implementing
a corrective action:. This does not prohibit the department from re-
imbtusing normal employe wages, salaries, expenses or fringe
benefit allocations fOr time which employes, other than officers,
spend implementing a conective action .

(5) Costs to construct, repair, replace, improve, relocate or de-
molish any building or fixture, except as provided under s ATCP
35,04 (5) .

(6) Loss of impairment of property values or other assets, ex-
cept as provided under s ATOP 35 ..04 (5)

(7) Loss or impairment of'revenue or income,
(8) Attorney fees of other legal costs .
(9) Costs of relocating residents or business operation s
( 1 0) Costs of aesthetic or other, iimprovements that are not es-

sential to a corrective action, except for restorative grading and
filling costs authorized under s: ATOP 35,04 (3) .

(11) A cost that is reimbursed from another source, If, after, be-
ing reimbursed by the department fox' any cost, a responsible per-
son is reimbursedfor the same cost from another source, the re-
sponsible person shall promptly notify the department and repay
anyduplicate reimbursement :

Note : See s ATOP 3530 related to duplicate reimbursement recovered as a result
of a contested insurance claim

(12) The cost of replacing discharged agricultural chemicals .
(13) The cost of providing alternative sources of drinking wa-

ter or point-of-use water purification devices, except that the de-
partment may reimbur se a responsible person a total of not more
than $20,000, for the replacement of private wells ifthe depart-
ment ox the department of natural resources orders that well re-
placement in response to a discharge,,

(14) Liability claims ox judgments..
(15) Costs incurred by any federal, state or local government

entity, : The department may reimburse a responsible person for
corrective action costs incurred by the department of natural xe-
sourcesunder s . 292 .11(7) (a), Stars,, and charged to the responsi-
ble person, provided that the responsible person reimbursed the
department of natural resources and did not fail or refuse to take
corrective action in response to an order or directive from the de-
partment or the department of natural resources .

(16) Costs for a contractor's services that exceed the contsac-
tox'sbid price for those services, except as provided under s .
ATCP 35 .16 (2) (c)

(17) Costs that the responsible person has not yet paid, or on
which the responsible person may latex receive a discount or re-
bate.

(18) Costs not supported by a canceled check or other conclu-
sive proof of payment by the responsible person who is applying
for reimbursement of those costs

(19) Costs to investigate or repair, environmental contamina-
tion involving substances that are not agricultural chemicals . If a
corrective action under this chapter is combined with the inves-
tigation or repair of environmental contamination involving sub-
stances that are not agricultural chemicals, the department may re-
imburse a portion of the combined project costs based on a
reasonable cost allocation formula approved by the department .
If, for any combination project, a responsible person also submits
a reimbursement claim to another governmental agency, the cost
allocation formula shall be approved by the department and that
other agency :

(20) Costs to analyze environmental samples for substances
that are not agricultural chemicals, except that the department
may reimburse costs for the analysis of environmental parameters

(21) Costs to analyze environmental samples for agricultural
chemicals that are not reasonably suspected of having been dis-
charged at the discharge site

(22) Costs for environmental audits, evaluations or apprais-
als, other than those needed for the effective planning and imple-
mentation of 'a corrective action .

(23) Costs incurred by axesponsible person because of a con-
tcactor's breach of contract.

(24) Costs to prepare an application under s . ATOP 35 .06, to
contest an application decision under s . ATCP 35,32 of to consult
with the department on the application .

(25) Air travel expenses .
(26) Expense charges fox meals, lodging, travel or other- per-

sonal expenses that exceed actual, necessary ox reasonable ex-
penses.

(27) Supplementary charges for expedited services, including
expedited laboratory analysis, mail service or parcel delivery ser-
vice, unless the department approves those charges, in advance .

(28) Contractor charges that are, not based on services pro-
vided by the contractor, and documented under s . ATCP 35 .06 (1)
(g) and (h) .

(29) Interest expenses or other, financing costs, except as cal-
culated by the department under s .. ATCP 35 :.25 .

(30) Costs for the rental ox use of'land on which the responsi-
ble pexsonlandspreads soil or water under, s .. ATOP 35 .:03 unless
the department's permit under s.. ATCP 35 03 prohibits the har-
vesting of crops from land that would otherwise be cropped,

(31) Costs for subcontractor service charges or markups .
(32) Costs to plant or till land on which the responsible person

landspreads soil or water, under s . ATOP 35 .03, unless the depart-
ment requires that land to be planted or, tille d

Histor y: Cr, Register, August, 1994, No .. 464, eff 9-1-94; am. (3) ( intro .), ( 4),
(15), (16), (24), (27), (28) and (30), cr: (3) ( c), (31) and (32), Regi ster ; September,
1998, No. 513 , eff'. 10-1-98 .

ATCP 35. 16 Contract serv ices. (1) GENERAL REQUIRE-
MErri If' a responsible person hires a contractor to provide a con-
tract service, the department may not reimburse the responsible
person for the cost of that contract service unless the responsible
person contracts that service according to this section, .

(2) BI DS AND ESTIMATES REQUIRED (a) The department may
not reimburse a responsible person for contract services per-
formed at a discharge site unless the responsible person selects the
contractor to provide services at that site on the basis of at least 3
competitive bids : The department may require a responsible per-
sonto obtain additional bids if the department finds that existing
bids are unreasonable :

(b) Except as provided in par : (c), the department may not re-
imburse a responsible person for contact service costs that exceed
the contractor's bid for those services under pax. (a) .

(c) The department may reimburse a responsible person for
contract services not included in the contractor's initial bid under
par. (a), or rot additional hours or units of service beyond those in-
cluded in the bid underpay . (a), if all of the following apply :

1 . The contractor providing the additional services was se-
lected by the competitive bidding procedure under par, . (a) ,

2 . The contractor bills for, the additional services at the same
per-unit price at which the contractor agreed to provide equiva-
lent services, ifany, in the contractor's initial bid under paz : (a).

3 . The contractor provides the responsible person with a cost
estimate fox the additional services before performing those ser-
vices: The department may require the responsible person to ob-
tain competitive bids for the additional services ff'the department
finds that the cost estimate is unreasonable ,

4 . The responsible person provides the department with a
copy of'the cost estimate under subd . 3 before authorizing the con-
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tractor to proceed i f the total cost of the additional services ex-
ceeds $ 1, 500.

5 . The responsible person gives the contractor wr itten autho-
rization to proceed with th e additional services, after receiving the
contractor's estimate under subd , 3 ..

6.. The cost for the addi ti onal services does not exceed the
conhactor's estimate under subd.. 3 .

7 .: The additional services do not involve the selection, design
or installation of active groundwater remediarion .

(d) A responsible person requesting reimbursement from the
department shall keep copiesof' all bids and estimates required un-
der this subsection, and shall make those copies available to the
department fox' inspection and copying upon request ; The respon-
sibleperson shall keep copies of ' the bids and cost estimates for at
least 2 years after the department has paid or denied all reimburse-
ments to which those bids or cost estimates pertain :

(2m) BID AND ESTIMATE CONTENTS Every bid under sub (2)
(a) and every cost estimate under sub .. (2) (c) 3 . sh all include all
of the following :

(a) A clear description and itemization of' the contract services
included in the bid or estimate: The description shal l be based on
an approved workplan or, if' there is no workplan , on a good faith
estimate ofthe scope of' theproject as stated in the bid ox estimate ..

(b) A total bid price or cost estimate for all of the contract ser-
vices included in the bid or, estimate, and a subtotal price for each
of' the component services itemized in the bid or estimate ,

(c) The following information related to every service priced
on an hourly or per unit basis:

l . The pr i ce per hour or per unit of service ,
2: A reasonable, good faith estimate of the number of hours

or units of service to be provided ..

3.. The total es timated price for the service, based on the esti-
mate under subd 2

4. The estimated date by which the contractor will perform the
service ..

(d) Every certificati on required of the contractor under sub ..
(6)•

(3) SERVICES PRICED ON AN HOURLY OR PER UNIT BASIS (a) Bids
and cost estimates for the foll owing services shall be priced on an
hourly or per unit basis :

1 . Excavating .

2 .. Trucking. .

3 . Landspreading and other waste treatment or disposal sex-
vices .

4 , Drilling, including at=depth soil samp li ng and well instal-
lation .

5.. Laboratory services :
6.. Services normall y bill ed on an hourly or per unit basis ..

(b) Bids and cost es timates for professional or personal seY-
vices, including engineer i ng, hydxogeologic, field technician and
general contrac ting services, shall be pr iced on an hourly basis .

(4) RESPONSIBLE PERSON; CHOICE OF CONTRACTORS (a) The
department may requir e a responsible person to explain that per-
son's choice of contractors .

(b) A responsible person may select any con tract service pro-
videi, but may not claim reimbursement of any corrective action
costs that exceed the low bid for, any of' the following contract ser-
vices :

1 . Excavating..

2 : Trucking„
3 „ Landspreading and waste disposal services ..
4 . Drilling, including at-depth soil sampling and well instal-

lation.
Note : A responsible person may obtain fu ll reimbursement for services provided

by a consultant or laboratory thatis not the lowest bidder, provided that other require-

ments under this section are met .. A :esponsible person should consider bid amounts,
but may consider other factors including professional qualifications and special proj-
ect needs..

(5) SEPARATE CONTRACTORS (a) No contractor who provides
any of the following contract services for a corrective action may
provide contract services other than the following contract ser-
vices for that corrective action :

1 Excavating.

2 .. Trucking.

3 . Landspreading and other waste treatment or disposal ser-
vices .

4 .. Drilling, including at-depth soil sampling and well instal-
lation .

(b) No contractor who provides laboratory services for a cor-
rective action, other than immunoassay services or field testing
services using hand-held devices, may provide other contract seY-
vices related to that corrective action . .

(c) Paragraphs (a) and (b) do not apply to a general contractor
who subcontracts with independent subcontractors to provide sex,-
vices under par . (a) or (b) for a corrective action, provided the sub-
contractors comply with pars :'(a) and (b) .

(6) CERTI FICATION BY CONTRACTOR .

(a) In every bid or cost estimate under sub . (2), the contractor
shall certify both of'the following :

1 . That the contract services will comply with applicable xe-
quuementsunder this chapter', chs . ATCP 29 to 33, and chs . NR
700, 706, 708 and 712 to 726 .

Note : For corrective actions under this chapter, the department is authorized to
review compliance with chs . N R 700, 706, 708, and 712 to 726, and to giant required
approvals and variances under those chapters on behalf of,the department of nano al
resources ..

2„ That the contractor will make available to the department
upon request, for inspection and copying, all of the contractor's
documents and records related to the contract services .:

(b) If a contractor bids under sub, (2) to provide drilling, engi-
neexing, hydxogeologic,field technician or general contractor ser-
vices, the contractor's bid shall certify that the contractor has and
will maintain insurance coverage for errors and omissions, includ-
ing pollution impairment liability coverage of not less than
$1,000,000 per claim, for not less than $1,000,000 in annual ag-
gregate claims, with a deductible of not more than $100,000 per,
claim ..

(c) If a contractor bids under sub .. (2) to provide laboratory ser-
vices, the contractor's bid shall certify that the contractor has and
will maintain insurance coverage for errors and omissions (pro-
fessional liability) of not less than $1,000,000 per claim, for not
less than $1,000,000 in annual aggregate claims, with a deductible
of not more than $100,000 per claim.

(8) ExEvzrTiorrs; (a) The department may reimburse reason-
able costs incurred for necessary contract services, regardless of
compliance with subs .. (2) to (6) ; if' either of the following apply :

1.. The contract service costs were incurred by the responsible
party pursuant to contracts made prior to September, 1, 1994 .

2 : The responsible person demonstrates, to the department's
satisfaction; that compliance with subs .. (2) to (6) is not reasonably
possible .

(b) The department may reimburse contract service costs total-
ling not more than $3,000 for, each contractor, regardless of com-
pliance with subs .. (2) to (6) ..

History : Cr . Registe:, .August, 1994, No . 464, eff, 9-1-94 ; am . ( 1 ), (6) (a) ( in -
tro.), 1., and (8) (b), r. and recr: (2), (3), (4) and (5), cr. (2m), r. (7), Regis ter; Sep -
tembei;1998, No. 513, eff. 10-1-98.

ATCP 35 . 18 Reimbursement conditions . (1) WORK-
PLAN REQUIRED (a) Except as provided under pat' .: (b) or, (c), the
department may not reimburse a responsible person for any of'the
following unless the department approves a written workplan fox
the corrective action before the responsible person takes that cor-
rective action:
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1 .. Eligible corrective action costs exceeding $7,500 if the re-
sponsible person took the corrective action after October 13,
1997 .

2 . Eligible corrective action costs exceeding $20,000 if'there
sponsible person takes the corrective action on or after' August 12,
199 .3but on or before October 13, 1997 .

(b) Paragraph (a) does not apply to a reasonable and necessary
corrective action taken on an emergency basis .

(c) A responsible person is not required to obtain department
approval for a workplan under pax . (a) if'the responsible person
submits the workplan to the department at least 30 days before tak-
ing the corrective action, and the department neither approves nor
rejects the workplanwithin 30 days after the department receives
the WO rkp13I1 :

(2) ADDITIONAL SIT E I N VESTIGATION OR CORRECTIVE ACTION
The department may require a responsible person to perform addi-
tional investigation, or take additional corrective action, as a pre-
condition to the reimbursement of'any corrective action cost under
this chapter

History : Cx . Register, August, 1994, No. 464, eff. 9-1-94 ; r: and recr. ( 1), am.
(2), Register-, Septembe r, 1998, No. 5 13, eff. 10-1-98 .

ATOP 35 .20 Multiple responsible persons . (1) REim-
sURSSMErrT LIMIT If' more than one responsible person is eligible
for reimbursement under this chapter for corrective action taken
in response to one or more discharges at the same discharge site,
the combined amount paid to those responsible persons may not
exceed the maximum amount specified for a discharge under s
ATCP 35 .22 (4) (a) or a discharge site under s .; ATCP 35 ..22 (1) or
(2)

Note: Sees, 94.73 (6) (am), Stars

(2)- NOTICE m oTxEx RESPONSIBLE rExsorrs . (a) Before any re-
sponsible person files a reimbursement application under s . ATOP
35 .06, that responsible person shall make a reasonable effort to
notify every other person, known to the applicant, who may be a
responsible person and who has incurred or mayforeseeably incur
corrective action costs related to the same discharge site . The xe-
imbuisementapplication shall identifyevery potentially respon-
siblepeison whom the applicant has notified ox attempted to
notify under this paragraph .

(b) The department may require an applicant to notify other ie-
sponsible persons, known to the department, who have incurred
or may foxeseeably incur corrective action costs . related to the
same discharge site..

Note s A : esponsible person who fails to give notice under sub . (2) maybe liable
to those not notified if, because of that failure, those persons are disqualified from all
or part of the reimbursement to which they would otherwise be entitled .

(3) Jouv'r APPLICATION . The department shall deny a reim-
bursement application unless every responsible person success-
fully notified under sub .; (2) includes his or her, full claim for reim-
bursement as part of the same joint application ; or waives any
.claim for reimbursement related to discharges to date at that dis-
charge site, If a notified person fails to submit a claim within 30
days after receiving notice, or fails to provide documentation un-
der s . ATCP 35,06 (1) within 60 days after receiving notice, that
.a.iau .2 c vTiSiiuiZS a waiver of ME YOi Svii S claim ~JJ iui i2 SY2Ciiv
that application :

History : Cr . Register, August, 1994, No . 464, eff 9-1-94 ; am . (1), Reg i ster, Sep-
tember; 1998, No . 513, eff. 10-1-98.

ATCP 35 . 22 Reimbursement amounts . (1) GENERAL
REIMBURSEMENT F'oxMUi,n Except as provided in subs .. (2) or (4),
the department shall reimburse a responsible per son for each dis-
charge site an amount equal to 80% of'the corrective action costs
that are greater, tthan $3,000 and less than $400,000, To this
amount the department shall add interest costs under s . ATCP
35 .25 . The total amount r'eimbur'sed under this subsection, includ-
ing interest costs under s ATCP 35 .25, may not exceed $317,600 ..

(2) DIFFERENT REIMBURSEMENT FORMULA FOR SOME PERSONS
(a) Except as provided in sub.. (4), the department shall reimburse

a responsible person-f'ox' each discharge site an amount equal to
80% of the corrective action costs that are greater than $7,500 and

<less than $400,000 ifany of the following applies at the time the
discharge occurs or is discovered :

1 . The responsible person is required to be licensed under ss .
94.67 to 94 ..71, Stats..

2 .. The responsible person employs more than 25 persons ..
3 . The responsible person has gross annual sales of'more than

$2,500,000 .
(b) To the amount under par. (a), the department shall add inter -

estcosts under s . ATOP 35 .25 : The total amount reimbursed under-
this subsection, including interest costs under s .. ATCP 35 .25, may
not exceed $314,000 ,

(3) TRANSPORTATION DISCHARGES . For pUTpOS CS .Of SUbS . (1)
and (2), whenever an agricultural chemical is discharged while
being transported from a site owned or controlled by a person who
owns or controls the discharged agricultural chemical, the dis-
charge is deemed to occur at that site ..

(4) PREAPPROVAL REQUIRED F OR SOME CORRECTIVE ACTIO N

costs (a) The department may not reimburse corrective action
costs that exceed $100,000 f'or any discharge unless the depart-
ment, after, determining that the costs are reasonable and neces-
saYybased on the nature, size and complexity of'the corrective ac-
tion, approves the additional costs before the responsible pet-son
incurs them : The department may specify conditions and limita-
tions on its approval.

(b) Paragraph (a) does not require prior department approval
of'reasonable and necessary corrective action costs that a respon-
sible person incurred before October 14, 1997 .

(c) A discharge under paragraph (a) includes all discharges
that occur at a discharge site before the responsible person initi-
ates corrective action in response to any of those discharges, A
subsequent dischazge is considered a separate discharge under
pat. (a), subject to a separate $100,000 limit .

(d) A reimbursement under this subsection may not exceed the
limits provided under subs .. (1) and (2).,

History : Cr. Register, August, 1994, No. 464, eff 9-1-94; c: and recr:, Register ;
September, 1998, No. 513, eff. 10-1-98.

ATOP 35. 24 Subsequent corrective action ; reimbursement rate..
History : Cz. R egister, August, 1994, No 464, eff , 9- 1 -94 ; r., Register; Septem-

ber; 1998, No. 513, eff. 10-1-98.

ATCP 35.25 Interest on approved reimbursement
amounts . The department shall add interest to a reimbursement
amount calculated under s, ATCP 35,22 at a rate equal to the prime
interest rate on the date when the department receives a complete
reimbursement application.. The department shall calculate inter-
est from that date for the unpaid balance approved under s . ATCP
35'..22 .

History: Cr. Register, August, 1994, No 464, eff, 9-1-94 ; am., Register ; Sep-
tembei; 1998, No. 513, eff. 10-1-98.

ATCP 35.26 Partial corrective action ; reimburse-
ment. (1) Upon completing any of the following portions of a
corrective action, a responsible person may apply for and receive
reimbursement of eligible corrective action costs which the re-
sponsible person pays prior to the reimbursement application
date :

(a) An emergency response, if any
(b) A soil investigation approved by the department, If the soil

investigation concludes that active soil remediation is necessary,
the department shall approve an active soil remediation plan be-
fbre reimbursing the responsible person for the soil investigation ..

(2) The department may not reimburse any portion of a cox-
rectiveaction under sub .. (1) unless the responsible person demon-
strates, to the department's satisfaction, that the responsible per-
son is proceeding in a timely manner with the remainder of the
corrective action . The department may withhold reimbursement
pending department approval of a workplan for the remainder, of
the corrective action .
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(3) If, after receiving any reimbursement under sub . (1), a re-
sponsible person fails to complete a coixective action as required
under this subsection, the department may direct the responsible
person to return that reimbursement by a specified date .. If the de-
partment properly directs a responsible person to return a reim-
bursement, the responsible person shall return the reimbursement
according to the department's directive.

(4) Reimbursement under sub .. (1) for a portion ofa collective
action does not affect the reimbursement rate that applies to a dis-
charge under s . ATCP 35,22 (4) (a) or to a discharge site under s
ATCP 35 .22 (1) or (2), .

His tory : Cr. Register, August, 1994, No. 464, eff. 9-1-94 ; r. an d recr., Register ;
Septemb er, 1998, N o. 5 13, eff. 10-1-98.

ATCP 35.28 Reimbursement payments. (1) GENER-
nL. (a) Except as provided in par . (b), the department shall reim-
burseresponsible persons for approved coxxecdve action costs, in
the total amount approved for each coxrecdve action under s .

ATCP 35 .08 (4) (c), in the order in which the department receives
complete reimbursement applications from those responsible per-

sons ,

(b) If' the balance in the agricultural chemical cle anup fund un-
der s . 25 .468, Stats., is less than $1,000,000, the department shall
reimburse approved corrective action costs in installments as pro-
vided in subs . (2) and (3), up to the total amount approved for each
cotxective action under s . ATCP 35 .08 (4) (c) .

(c) The department shall make payments under this sec tion
from the appropriations under, s .. 20 .115 (7) (e) and (wm), Stats .
Notwithstanding any other provision of' this chapter, payment is
subject to the availability of funds in those appropriations..

(2) INITIAL uNsrAt,LM Srrr: Upon making a decision under s .
ATCP 35,08 (4), the department shall pay a responsible person an
ini tial installment of $50,000 f 'or each discharge under s , ATCP
35 .22 (4) (a), or the total reimbursement amount approved for that
corrective action under s .. ATCP 35,08 (4) (c), whichever is less ,.
The department shall pay initial installments to responsible per-
sons in the order in which the department receives complete reim-
bursement applications from those responsible persons .

(3) SUBSEQUENT INSTALLMENTS FOR SAME CORRECTIVE ACTION
(a) If an initial installment under sub. (2) is less than the full teim-
bursementamount approved for a corrective action under s . ATCP
35 .08 (4) (c), the department shall pay one or more subsequent in-
stallments to that responsible person or that person's designee un-
til the department has paid the full approved amount ,.

(b) Installments under pat ., (a), if any, shall be paid on June 30
of each fiscal year, The department may not pay any installment
under pas .. (a) in any fiscal year until the department has paid all
initial installments under sub .. (2) that ate payable in that fiscal
,yeas. If, on June 30 of any fiscal ,year, available funds are insuff i-
cient to pay the m aximum authorized installment under paz . (a) to
every person then eligible foran installment, the department shall
pay prorated install ments under par '.. (a) to all persons then eligi-
ble, except that the department may pay the max imum author i zed
installment under par, (a) to any person whose maximum autho-
iized installment is $500 or less .. If the prorated amount for any
person is less than $1A0, the department may defer payment to that
per son until a later ,year.

(c) The department may not, in any fiscal year, pay more than
one installment under paz . (a) to the same responsible person , This
par agr aph does not prohibit the department fr om paying an install-
ment under par, (a) to a responsible person in the same fiscal year

that the department pays an initial installment to that responsible
person under sub, (2) .

History : C: Register, August, 1994, No . 464, eff 9-1-94 ; x: and reci: ( 1) and
(2), am. (3 ) (a), renum. (3 ) (d) to be (3) (c), r. (4) and (5), Regis ter; Se ptember ;
1998 , No: 513, eff. 10-1-98 .

ATCP 35.30 Contested insurance claim ; duplicate
reimbursement ; repayment . If, after being teimbursedby the
department for any corrective action cost, a responsible per son ie-
covers on a contested insurance claim related to the same coxrec-
tive action, the responsible person shall apply the proceeds of'that
recovery as follows :

(1) The responsible person may first apply the proceeds to pay
reasonable legal fees, reasonable expert witness fees and other
reasonable legal costs necessarily incurred by the responsible per-
son to obtain the recovery..

(2) The responsible person may next apply the proceeds
against that portion of the responsible person's eligible collective
action costs which exceeds the maximum amount on which the
department may pay reimbursement under s . ATCP 35 ..22..

(3) The responsible person shall pay to the department a per-
centage of any remaining proceeds which equals the applicable
reimbursement rate specified under s .. ATCP 35 .22, except that the
total amount repaid under this subsection need not exceed the total
amount of reimbursement which the department paid to the re-
sponsible person fox' the same corrective action ..

Histor y: Cs Register, August, 1994, No . 464, eff. 9-1-94; am. (2) and (3), Regis-
ter; September; 1998, No . 5 13 , eff. 10- 1 -98 .

ATCP 35 . 32 Hearing on denial of reimbursement ap-
plication. (1) REQUEST FOR xanRINc . A person adversely af-
fected by the department's disapproval of a reimbursement ap-
plication under s . ATCP 35 .08 (5) may, within 30 days after
receiving notice of'that disapproval, request a hearing before the
department to contest that disapproval . A request for' hearing shall
be made in writing and shall specify the grounds for the request „

(2) INFORMAL xEaRIrrG. (a) Within 10 business days after the
department receives a request for hearing under sub .. (1), the de-
paztment shall hold an informal hearing in response to the request
unless the requester agrees to a later, date for the informal hearing,
The informal hearing shall be held before a department employe
or official who is authorized to reverse or, modify the department's
decision as necessary, The informal hearing shall be held by tele-
phone or at a location determined by the department ,

(b) Within 10 business days after the conclusion of'the infor-
mal hearing under paz. (a), the presiding officer shall issue a brief
written memorandum which summarizes the informal hearing,
and any decision or action resulting from the informal hearing . A
copy of'the memorandum shall be provided to the person who re-
quested the hearing . The memorandum shall include a notice of
the person's right to request a formal contested case hearing under
sub . (3) .

(3) FoxM.ar. HEARING If a contest related to the disapproval of
a reimbursement application is not resolved after an informal
hearing under' sub. (2), a person adversely affected by the depart-
ment's disapproval of the application may request a full contested
case hearing on the disapproval . A request fox a full contested
case hearing shall be filed with the department, in writing, within
30 days after the date of'the informal hearing under sub .. (2) ..

History : Cr.. Register, August, 1994, No.. 464, eff, 9-1-94 ; am. (1) and (3 ), Regis-
ter; September,, 1998, No. 513, eff. 10-1-98.

ATCP 35 .34 Rule review . History: Cr . Register, August, 1994, No.. 464, eff' .
9-1-94 ; r., Register ; September ; 1998, No. 513, e ff. 10-1-98.

Register, September, 1998, No . 513
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