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Tns 8.01 Receipt of payments from funds by parties-in-interest

Ins 8.01 Receipt of payments from funds by parties-in-interest.
(1) Section 211,14 (2), Wis. Stats., prohibits certain persons who are
or may he in a position to influence the operations of an employe
welfare fund from engaging in certain transactions with such fund
or which affeet such fund directly or indirectly. The parties to whom
the prohibition is directed are the trustees of the fund, the partici-
pating employers, the labor organizations representing any employes
covered by the fund, and the officers, agents and employes of such
trustees, employers and labor organizations, One of the prohibitions
placed upon such parties is the receipt of ‘any payment, commission,
loan, service or any other thing of value from the fund or which is
charged against the fund or would otherwise be payable to the fund,
either directly or indirectly. This prohibition does not extend to the
receipt of benefits from the fund by any such party who is entitled
thereto under the plan nor does the statute prohibit a trustee or his
officer, agent or employe from receiving from the fund reasonable
compensation for necessary services and expenses rendered or in-
curred in connection with his official duties in respect to the fund.

(2) The prohibition applies to receipts by the specified parties from
the fund. The penalties for engaging in a transaction prohibited by
section 211,14 (2), Wis. Stats., would be enforceable against the per-
sons named therein rather than against the fund. Accordingly it may
be said that section 211.14 (2), Wis. Stats., does not govern invest-
ments by a fund but rather governs the specified parties in their deal-
ings with a fund.

(3) The law does not prohibit the trustees of a fund from investing
fund monies in any certain way but it does prohibit trustees and other
specified persons who may be in a position to influence the trans-
actions of a fund from using their positions to enrich themselves at
the expense of a fund either directly or indirectly. At the same time,
the law does not, alter the duty of trustees clearly established in other
laws, both statutory and common, to manage funds exclusively for
the purpose of providing the employe benefit promised.

(4) At the time of the enactment of this law, transactions between
funds and participating employers, employes and labor organizations
were an established practice. The internal revenue code of the United
States recognizes that many such transactions may be entered into
without impairing the tax status of such funds. Many of the trust
agreements under which such funds are established and maintained
specifically authorize the trustees to engage in such transactions on
behalf of the funds. We do not interpret the law to prohibit all such

Register, August, 1960, No. 56



208 DEPARTMENT OF INSURANCE

transactions, What is prohibited is the receipt by any specified party
of a payment, commission, loan, service or any other thing of value
from a fund under such circumstances that at least an equivalent
value In money’s worth is not received by the fund from such person
as a part of such transaction.

. Note: In the followling examples the receipt of a valuable _cons.idera-
tion by the party as specified would not appear to be prohibited in the
.stafed. circumstances, These examples are not intended to be all-
inclusive.

1. Receipt from a fund by a participating embployer or labor organi-
zation of reasonable compensation for the fair value of necessary serv-
ices rendered to the fund or for the actual cost of necessary expenses
incurred for or on behalf of the fund.

2. Receipt from a fund by a barticipating employer or labor orgamni-
zation of payment for necessary real property or equipment sold or
leased to the fund for use in the operations of the fund in an amount
not in excess of the fair market value of such property or equipment
at the date of sale or the fair rental value at the date of lease. Any
facts known to such an employer or labor organization which would
influence such market or rental value must necessarily be considered in
determining the fair value at such date.

3. Purchase or lease of real estate or equipment from a fund by a
participating employer or labor organization if such purchase or lease
is made at arms-length on such terms and conditions as would be
required at such time by an independent financial institution or other
business organization engaged in such transactions which has knowl-
edge of all facts pertinent thereto which are known by such employer
or labor organization. If the terms and conditions required by such
organizations cannot be established, the terms and conditiong should be
equivalent to those which would be granted by any independent vendor
or lessor having knowledge of all pertinent facts kKnown to such em-
ployer or labor organization and considering both the probable income
and probable safety of his capital

4. Receipt by a participating employer or labor organization of a loan
from a fund if such loan is made at arms-length according to such
terms and conditions, including the rate of interest and duration of the
loan and the nature and amount of security pledged therefor, as would
be required at such time by an independent financial institution or other
business organization engaged in making such loans which has knowl-
edge of all facts pertinent thereto which are known by such employer
or labor organization.

6. Receipt by a participating embploye of a loan from a fund if such
loan would meet the requirements of a loan to a participating employer
or labor organization ag specified in example 4. above,

6. Purchase of securities or other investments from a fund by a par-
ticipating employer or labor organization if made for not less than an
adequate consideration to the fund. An “adequate consideration” means
the price which would be paid at such time by an independent buyer
having knowledge of all facts pertinent thereto which are known to
such employer or labor organization. Such value may be established
by an impartial appraisal of the investment if such value cannot bhe
established by reference to bid and asked prices or by reference to
sales prices.

7. Sale of securities or other investments to a fund by a participating
employer or labor organization if made for not more than an adequate
consideration as defined by example 6. above.

8. Purchase from or sale to a fund by a participating employer of its
'?a,plbtal stock if in accord with conditions described in examples 6. and
. above.

History: Cr., Register, August, 1960, No. 56, eff. 9-1-60.
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