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Chapter DWD 82

MINING DAMAGE CLAIMS

DWD 82.01 Definitions.
DWD 82.02 Filing a claim.
DWD 82.03 Investigations and offers of settlement.
DWD 82.04 Scheduling of the hearing.
DWD 82.05 Conduct of the hearing.

DWD 82.06 Reserve accumulation proration.
DWD 82.07 Discovery.
DWD 82.08 Ex parte contacts.
DWD 82.09 Confidential information.

Note:  Chapter Ind 182 was renumbered chapter ILHR 182 under s. 13.93 (2m) (b)
1., Stats., Register, July, 1996, No. 487, eff. 8−1−96.  Chapter ILHR 182 was renum-
bered  DWD 82 under s. 13.93 (2m) (b) 1., Stats., Register, July, 1997, No. 499.

DWD 82.01 Definitions.  In addition to the definitions
found in s. 107.30, Stats.:

(1) “Claimant” means the person who files a claim to recover
payment for a mining−related injury.

(2) “Party” or “parties” means the claimant, the department,
and the mining company if it chooses to become a party under s.
107.31 (2) (b), Stats.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.02 Filing a claim.  (1) Any person who wishes
to make a claim against the mining damage reserve accumulation
to recover payment for a mining−related injury, as defined in s.
107.30 (13), Stats., shall complete a form supplied by the depart-
ment requesting the following information:

(a)  The name of the person claiming to have incurred injury or
damage;

(b)  The amount of damages incurred;

(c)  The name of the mining company or person, if known,
alleged to have caused the injury or damage;

(d)  The specific nature of the injury or damage; and

(e)  Whether any other claims have been made by the claimant
based upon the injury or damage, whether these other claims have
been settled or are pending, the amount of the settlement, if any,
and the forum in which these claims were made.

(2) The claimant shall also submit, along with the claim form,
written documentation of the specific items of injury or damage,
the amount of the damage and documentation that the injury or
damage is mining−related as defined in the act. The department
may require the claimant to submit additional documentation as
may be relevant to the claim.

(3) Whenever a claim is filed under this chapter, the depart-
ment shall give the notice required in s. 107.31 (2) (b), Stats.

Note:  Forms can be obtained from the Director of the Bureau of Program Support,
Worker’s Compensation Division, P.O. Box 7901, Madison, WI 53707.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.03 Investigations and offers of settlement.
(1) The department shall investigate any claim made under this
chapter.

(2) At any time prior to a final decision on the claim at the con-
clusion of a hearing on the matter, the department may make a
written offer of settlement of the claim.

(3) If an offer of settlement is made, it shall be based upon the
department’s investigation and any other evidence available at the
time the offer is made. An offer of settlement shall take into
account and specify any possible necessity of proration as
required by s. 107.31 (5) (b), Stats., and limitations as required by
s. 107.31 (4), Stats. In making the offer of settlement, the depart-
ment may consult with the department of justice. Any offer of set-
tlement by the department which has not been accepted in writing
by the claimant and received by the department within 30 days of

the date that the offer was personally served or mailed to the
claimant shall lapse.

(4) Settlement payments shall be made in the same manner as
payments of awards.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.04 Scheduling of the hearing.  (1) If the
claim is not settled, the department shall schedule an adjudicatory
hearing on the matter.

(2) At least 30 days notice of the hearing shall be given by the
department to all parties of interest. The date of the notice is the
date of mailing or the date of personal service.

(3) The hearing may be postponed if the department deter-
mines that a claimant has failed to submit the required documenta-
tion.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.05 Conduct of the hearing.  (1) Hearings held
pursuant to this chapter shall be conducted as specified under ss.
107.30 to 107.35, Stats., and this chapter and not as provided in
ch. 227, Stats.

(2) The hearing shall be conducted by a hearing examiner des-
ignated by the secretary of the department. The secretary may del-
egate to the examiner either the authority to enter a final order or
the authority to prepare a proposed order for submission to the
secretary.

(3) No person who participates in an investigation of a claim
or in an offer of settlement may serve as a hearing examiner on that
claim.

(4) The hearing shall be conducted in such manner as to
receive the testimony and evidence in as direct and simple a man-
ner as possible.

(5) The parties shall have the right to be represented by an
attorney and to cross−examine.

(6) Claims arising in the same area based on similar circum-
stances may be joined for hearing at the discretion of the depart-
ment.

(7) At the conclusion of the hearing, the hearing examiner
shall make written findings of fact and conclusions of law and
issue a proposed or final order as designated by the secretary. The
findings and order shall be served upon the parties.

(8) In the event that the hearing examiner issues a proposed
decision, the parties shall have 21 days from the date of the pro-
posed decision to file written objections to the proposed finding
and order with the secretary.;

(9) Oral argument on a proposed decision shall be allowed
only when specifically authorized by the secretary.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.06 Reserve accumulation proration.  (1) If
the balance of the mining damage reserve accumulation is less
than $500,000 at the beginning of a fiscal year or falls below that
amount at any time, the department shall delay the payment of all
mining damage awards during the fiscal year until after the close
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of the fiscal year to determine the sufficiency of the mining dam-
age reserve accumulation.

(2) If action under sub. (1) is required, the following proce-
dure shall apply:

(a)  If the sum of all awards during the fiscal year in less than
or equal to the mining damage reserve accumulation at the end of
the year, all awards shall be paid in full.

(b)  If the sum of all awards pending for payment during the fis-
cal year is greater than the mining damage reserve accumulation,
the total in the mining damage reserve accumulation at the end of
the fiscal year shall be divided by the sum of the awards issued
during the year. The resulting percentage shall be multiplied
against each such award to determine the actual prorated amount
to be paid. Any amounts paid under the proration shall satisfy the
award in full.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.07 Discovery.  (1) When an adjudicatory hear-
ing is held pursuant to s. 107.31 (3) (a), Stats., each party shall
have the right to take and preserve evidence in the manner pre-
scribed by ch. 804, Stats., unless otherwise modified, quashed or
conditioned by the hearing examiner pursuant to sub. (3) or (4).
Subpoenas shall only be issued by the hearing examiner upon
application by a party.

(2) Discovery sought must be reasonably related to the
claimed “mining−related injury” as that term is defined in s.
107.30 (13), Stats.

(3) In the event the hearing examiner shall, after consideration
of all of the circumstances, determine that the subpoena sought is
or may be unreasonable, oppressive, excessive in scope or
breadth, or unduly burdensome, the examiner may refuse to allow
issuance of the subpoena, or allow issuance only upon such condi-
tions as fairness requires.

(4) After issuance of a discovery request by a party or a sub-
poena by the hearing examiner, the person to whom the discovery

request or subpoena is directed may object to the validity, scope
or breadth, reasonableness, fairness of, or need for the subpoena
or the discovery sought. In the case of a subpoena any party may
object on these grounds. The objecting person or party may
request the hearing examiner to quash, modify or condition the
discovery request or subpoena. The examiner may, upon notice to
the party who issued the discovery request or requested the sub-
poena to be issued, and opportunity for reply:

(a)  Quash, condition or modify the same, or

(b)  Condition denial of the request to quash or modify by limit-
ing the discovery to just and reasonable requirements, including
in the case of a subpoena duces tecum, a requirement that the party
on whose behalf the subpoena was issued advance the reasonable
cost of transporting documents or other tangible evidence to the
designated place of discovery.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.

DWD 82.08 Ex parte contacts.  (1) When an adjudica-
tory hearing is held pursuant to s. 107.31 (3) (a), Stats., the provi-
sions of s. 227.50, Stats., shall apply in regard to ex parte contacts.

(2) Any staff memoranda and data submitted to the hearing
examiner must be served on all of the parties and the parties given
a chance to rebut the same. Furthermore, all evidence which the
hearing examiner considers must be offered and made part of the
record with opportunity for the parties to rebut.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85; correction in (1) made
under s. 13.93 (2m) (b) 7., Stats., Register October 2007 No. 622.

DWD 82.09 Confidential information.  (1) Any party
or person may request that certain information be given confiden-
tial treatment by the department. Such requests shall be decided
under ss. 19.31 to 19.39, Stats., s. 943.205, Stats., and any other
applicable law.

(2) The hearing examiner presiding at a hearing may order
such protective measures as are necessary to protect information
determined to be confidential.

History:  Cr. Register, July, 1985, No. 335, eff. 8−1−85.
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