Removed by Register November 2013 No. 695. For current adm. code see: http://docs.legis.wisconsin.gov/code/admin_code.

79 DEPARTMENT OF NATURAL RESOURCES

NR 722.05

Chapter NR 722
STANDARDS FOR SELECTING REMEDIAL ACTIONS
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NR 722.02  Applicability.

NR 722.03 Definitions.

NR 722.05 General.

NR 722.07 Identification and evaluation of remedial action options.
NR 722.09 Selection of a remedial action.
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NR 722.13 Remedial action options report.
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NR 722.17 Department database requirements for remedial actions approved

with a continuing obligation.

Note: Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, February,
1997, No. 494.

NR 722.01 Purpose. The purpose of this chapter is to
establish minimum standards for identifying and evaluating reme-
dial action options and selecting remedial actions. This chapter
is adopted pursuant to ss. 227.11 (2), 287.03 (1) (a), 287.05, and
289.06 (1) and (2), Stats., and ch. 292, Stats.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; am. Register, February,
39? 11\130 482, eff. 3-1-96; CR 12-023: am. Register October 2013 No. 694, eff.

NR 722.02 Applicability. (1) This chapter applies to all
remedial actions taken by the department under the authority of
ch. 292, Stats. This chapter does not apply to immediate actions
or interim actions, unless specifically noted in ch. NR 708. In this
chapter, where the term “responsible parties” appears, it shall be
read to include the department, where a department—funded reme-
dial action is being taken.

(2) Unless otherwise specified elsewhere in chs. NR 700 to
NR 754, this chapter applies to all remedial actions taken by
responsible parties at sites, facilities or portions of a site or facility
that are subject to regulation under ch. 292, Stats., regardless of
whether there is direct involvement or oversight by the depart-
ment, except for those sites or facilities being addressed under the
dry cleaner response program.

Note: Sites being addressed under the dry cleaner response program are exempt
because the comparison of remedies is accomplished through the remedial action bid-

ding process, which requires 3 to 6 alternative bids to be compared before a remedy
is selected.

(2m) This chapter applies to all remedial actions taken by per-
sons seeking the liability exemption under s. 292.15, Stats. In this
chapter, where the term “responsible party” appears, it shall be
read to include the “voluntary party” where an action is being
undertaken to comply with s. 292.15, Stats.

(3) In addition to being applicable to sites or facilities that are
subject to regulation under ch. 292, Stats., ch. NR 722 applies to
the evaluation of proposed remedial action options for solid waste
facilities where remedial action is required by the department pur-
suant to ch. NR 508.

Note: Persons who wish to conduct response actions that will be consistent with
the requirements of CERCLA and the National Contingency Plan (NCP) may request
that the department enter into a contract with them pursuant to s. 292.31 or a nego-
tiated agreement under s. 292.11 (7) (d), Stats. However, a CERCLA—quality
response action will likely require compliance with additional requirements beyond
those contained in chs. NR 700 to 754 in order to be consistent with CERCLA and
the NCP.

(4) The department may exercise enforcement discretion on
a case—by—case basis and choose to regulate a site, facility or a
portion of a site or facility under only one of a number of poten-
tially applicable statutory authorities. However, where overlap-
ping restrictions or requirements apply, the more restrictive
requirements shall control. The department shall, after receipt of
a written request and appropriate ch. NR 749 fee from a responsi-
ble party, provide a letter that indicates which regulatory program
or programs the department considers to be applicable to a site or
facility.

Note: Sites, facilities or portions of a site or facility that are subject to regulation
under ch. 292, Stats., may also be subject to regulation under other statutes, including

the solid waste statutes in ch. 289, Stats., or the hazardous waste management act, ch.
291, Stats., and the administrative rules adopted pursuant to those statutes. In addi-
tion, federal authorities such as CERCLA, RCRA, or TSCA may also apply to a site
or facility or portions of a site or facility. One portion of a site or facility may be regu-
lated under a different statutory authority than other portions of that site or facility.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; cr. (2m), Register, Febru-
ary, 1996, No. 482, eff. 3—1-96; emerg. am. (1) to (3), cr. (3m), eff. 5-18—00; am. (1)
to (3), cr. (3m), Register, January, 2001, No. 541, eff. 2—1-01; correction in (3) made
under s. 13.93 (2m) (b) 7., Stats., Register, January, 2001, No. 541; CR 12-023: am.
(1), (2), (2m), (3), r. (3m), am. (4) Register October 2013 No. 694, eff. 11-1-13.

NR 722.03 Definitions. The definitions in s. NR 700.03
apply to this chapter.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 12-023: renum.
(intro.) to 722.03, r. (1), (2) Register October 2013 No. 694, eff. 11-1-13.

NR 722.05 General. (1) Responsible parties shall select
an appropriate remedial action or combination of remedial actions
for implementation under this chapter, unless the department
makes the selection under sub. (2).

(2) The department shall select the remedial action for the fol-
lowing types of sites or facilities:

(a) State—lead national priority list sites.

(b) Sites or facilities being addressed under a contract with the
department under s. 292.31, Stats.

(c) Department—funded response actions. For those sites or
facilities where the department is responsible for selecting the
appropriate remedy, significant consideration shall be given to
options that provide for long—term sustainability.

(d) Sites or facilities being addressed under an administrative
order issued under s. 292.11 (7) (c), Stats.

(3) The department shall document the remedial action
selected for those sites or facilities listed in sub. (2) following the
requirements of s. NR 722.07, at a minimum, and conduct the
applicable public participation and notification activities as
required in ch. NR 714.

(4) To select a remedy or combination of remedies, responsi-
ble parties shall identify, evaluate and document an appropriate
range of remedial action options to address each contaminated
medium in accordance with the requirements of this chapter, when
one of the following happens:

(a) A site investigation report is completed in accordance with
ch. NR 716.

(b) An evaluation of remedial action options is required in
accordance with ch. NR 508.

(5) The identification, evaluation and documentation of an
appropriate set of remedial action options, to address each
medium and migration or exposure pathway shall be based on the
complexity of the site or facility and the legal requirements appli-
cable to the response action and the site or facility.

Note: Each remedial action option identified may be used to address more than
one contaminated medium or migration or exposure pathway if that remedial action
option would be protective of public health, safety and welfare and the environment
for each media and migration or exposure pathway that it is proposed to address.

(6) The evaluation and documentation of an appropriate set of
remedial action options shall be conducted by a qualified person
or persons pursuant to s. NR 712.07 and shall be signed and sealed
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by the qualified person or persons in accordance with s. NR
712.09.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 12-023: am. (2) (b),
(c), (4) Register October 2013 No. 694, eff. 11-1-13.

NR 722.07 Identification and evaluation of remedial
action options. (1) GENERAL. Unless otherwise directed by
the department, responsible parties shall identify and evaluate an
appropriate range of remedial action options in accordance with
the requirements of this section.

(2) IDENTIFICATION OF LIKELY REMEDIAL ACTION OPTIONS. An
initial screening of remedial technologies shall be conducted to
identify remedial action options for further evaluation which are
reasonably likely to be feasible for a site or facility, based on the
hazardous substances present, media contaminated and site char-
acteristics, and to comply with the requirements of s. NR 722.09.

(3) EVALUATION OF REMEDIAL ACTION OPTIONS. (a) Except as
provided in par. (b), responsible parties shall use all of the criteria
in sub. (4) to further evaluate appropriate remedial action options
that have been identified for further evaluation under sub. (2), for
each contaminated medium or migration or exposure pathway.
This evaluation process shall be used to determine which remedial
action option constitutes the most appropriate technology or com-
bination of technologies to restore the environment, to the extent
practicable, within a reasonable period of time and to minimize
the harmful effects of the contamination to the air, land, or waters
of the state, to address the exposure pathways of concern, and
effectively and efficiently address the source of the contamina-
tion.

Note: The purpose of the technical and economic feasibility evaluation is to evalu-
ate a range of remedial action options suitable for a particular site or facility to deter-
mine the practicability of implementing those options. If a particular option is not
suitable for a particular site or facility, such as in situ air sparging in dense clay soils,
it should not be evaluated. Emphasis should be placed on remedial action options
suitable for a particular site or facility. Any remedy selected should attempt to limit
secondary impacts including air and water discharges, destruction of ecosystems, and
excessive use of energy.

Note: For cases involving a discharge and migration of organic contaminants that
do not readily degrade in soil or groundwater, an active remedial action that will
reduce the contaminant mass and concentration will typically be necessary. Natural
attenuation, covers, and barriers do not actively reduce contaminant mass and con-
centrations. Chlorinated compounds are the most common contaminants that fall
under this provision. Some organic contaminants, such as PCBs and PAHs may not
readily migrate, depending on site characteristics.

(am) Responsible parties shall document their evaluation of a
remedial option or combination of options which would use recy-
cling or treatment technologies that destroy or detoxify con-
taminants, rather than transfer the contaminants to other media.

(b) A detailed evaluation based on the criteria in sub. (4) is not
required in those cases where a remedial action option identified
during the initial screening results in the reuse, recycling, destruc-
tion, detoxification, treatment, or any combination thereof of the
hazardous substances present at the site and this proposed option
meets all of the following requirements:

Im. Is proven to be effective in remediating the types of haz-
ardous substances present at the site, based on experience gained
at other sites with similar site characteristics and conditions;

2m. Can be implemented in a manner that will not pose a sig-
nificant risk of harm to human health, safety and welfare or the
environment; and

3. Is likely to result in the reduction or control, or both, of the
hazardous substances present at the site to a degree and in a man-
ner that is in compliance with the requirements of s. NR 722.09
(2) to (4).

Note: Section NR 722.07 (3) (b) is intended to provide a streamlined evaluation

process for certain remedial actions that are presumed to meet the evaluation and
selection criteria in ss. NR 722.07 and 722.09.

(4) EVALUATION CRITERIA. Except as provided in s. NR 722.07
(3) (b), the remedial action options identified by the initial screen-
ing shall be evaluated based on the following requirements and in
compliance with the requirements of s. NR 722.09.
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(a) Technical feasibility. The technical feasibility of each
appropriate remedial action option that effectively and efficiently
addresses the sources of contamination shall be evaluated using
the following criteria:

1. ‘Long—term effectiveness.” The long—term effectiveness
of appropriate remedial action options, taking into account all of
the following:

a. The degree to which the toxicity, mobility and volume of
the contamination is expected to be reduced.

b. The degree to which a remedial action option, if imple-
mented, will protect public health, safety and welfare and the
environment over time.

2. ‘Short—term effectiveness.” The short—term effectiveness
of appropriate remedial action options, taking into account any
adverse impacts on public health, safety and welfare and the envi-
ronment that may be posed during the construction and imple-
mentation period until case closure under ch. NR 726.

3. ‘Implementability.” The implementability of appropriate
remedial action options, taking into account all of the following:

a. The technical feasibility of constructing and implementing
the remedial action option at the site or facility given the type of
contaminants and hydrogeologic conditions present.

b. The availability of materials, equipment, technologies, and
services needed to conduct the remedial action option taking into
account the location and environmental impact of the selected
materials and equipment.

c. The potential difficulties and constraints associated with
on—site construction or off—site disposal and treatment.

Note: For example, evaluate the use of heavy equipment and cost of fuel to trans-
port wastewater and leachate from a site compared to on—site treatment.

d. The difficulties associated with monitoring the effective-
ness of the remedial action option.

e. The administrative feasibility of the remedial action option,
including activities and time needed to obtain any necessary
licenses, permits or approvals.

f. The presence of any federal or state, threatened or endan-
gered species.

g. The technical feasibility of recycling, treatment, engineer-
ing controls or disposal.

h. The technical feasibility of naturally occurring biodegrada-
tion at the site or facility, if responsible parties evaluate this
option.

i. The redevelopment potential of the site once the remedy has
been implemented.

j- Reduction of greenhouse gases consistent with federal or
state climate action policies.

4. ‘Restoration time frame.” The expected time frame needed
to achieve the necessary restoration, taking into account all of the
following qualitative criteria:

a. Proximity of contamination to receptors.

b. Presence of sensitive receptors.

c. Presence of threatened or endangered species or habitats,
as defined by state and federal law.

d. Current and potential use of the aquifer, including proxim-
ity to private and public water supplies and surface water bodies.

e. Magnitude, mobility and toxicity of the contamination.

f. Geologic and hydrogeologic conditions.

g. Effectiveness, reliability, and enforceability of continuing
obligations.

h. Naturally occurring biodegradation processes at the site or
facility which are expected to reduce the total mass of contamina-
tion in an effective and timely manner and which have been dem-
onstrated to be occurring at the site or facility, to the satisfaction
of the department in the site investigation report.

i. The degradation potential of the compounds.
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Note: The biogeochemical environment and the contaminant of concern are criti-
cal factors in determining degradation potential. Not all compounds readily degrade
in soil or groundwater, while others, such as certain petroleum compounds have a
greater degradation potential.

Note: The purpose of s. NR 722.07 (4) (a) 4. is to provide criteria to determine how
quickly environmental laws and standards must be achieved, due to the site—specific
hazards that the contamination poses. It is not intended to authorize risk assessments,
nor is it the intent of this provision to establish a generic time period that would be
applied at all sites or facilities.

(b) Economic feasibility. The economic feasibility of each
appropriate remedial action option that effectively and efficiently
addresses the source of the contamination shall be evaluated,

using the following criteria:
Im. Capital costs, including both direct and indirect costs;
2m. Initial costs, including design and testing costs;
3. Annual operation and maintenance costs;

4. Total present worth of the costs for all national priority list
sites or facilities; sites or facilities where the department has
entered into a contract pursuant to s. 292.31 (1) (b), Stats.; and
sites or facilities where state environmental fund monies are being
expended; and

5. Costs associated with potential future liability.

(5) ADDITIONAL REQUIREMENTS. (a) Engineering controls. If
engineering controls are considered, responsible parties shall, at
a minimum, evaluate an on—site engineering control to address all
hazardous substances, contaminated media and migration or
exposure pathways.

Note: Engineering controls include on-site or off—site containment methods, such
as covers, soil covers, engineered structures, liners, gas collection systems, armoring
of sediments, erosion controls, vapor mitigation systems, and groundwater slurry
walls. Restricting access to a site or facility, such as constructing a fence, is not an
engineering control.

(b) Continuing Obligations. Responsible parties shall con-
sider the appropriateness of using continuing obligations to
ensure that adequate protection of public health, safety, and wel-
fare and the environment is maintained over time.

(c) Additional requirements. Responsible parties shall comply
with additional site—specific remedial action evaluation or docu-
mentation requirements that may be specified by the department
due to the complexity of the site or facility, the persistence of cer-
tain compounds, or the severity of the potential or actual public
health or environmental impacts.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 12-023: am. (3) (a),
cr. (3) (am), am. (b) (intro.), . (3) (b) 1., 2., renum. (3) (b) 2. a. to c. to (3) (b) 1Im,
2., 3. and am. (3) (b) 3., am. (4) (a) (intro.), 3. a., b., cr. (4) (a) 3. i., j., am. (4) (a)
4.d., g., cr. (4) (a) 4. i., am. (4) (b) (intro.), r. (4) (b) 1., renum. (4) (b) 1. a. to e.
to (4) (b) 1m., 2m., 3., 4., 5. and am. (4) (b) 4., r. (4) (b) 2., am. (5) (b), (c) Register
October 2013 No. 694, eff. 11-1-13.

NR 722.09 Selection of a remedial action. (1) Gen-
ERAL. An option from the range of technically feasible options
shall be selected based on the results of the evaluation conducted
pursuant to s. NR 722.07, in compliance with this section. If an
option’s cost, including all the costs listed in s. NR 722.07 (4) (b),
is excessive with respect to what is being technically achieved by
the option relative to other available options, responsible parties
may choose not to select it.

(2) ENVIRONMENTAL LAWS AND STANDARDS. Responsible par-
ties shall select a remedial action or combination of remedial
actions that achieve restoration of the environment to the extent
practicable, minimize the harmful effects from the contamination
on the air, lands and waters of the state and comply with all appli-
cable state and federal public health and environmental laws and
environmental standards. Environmental laws and standards
include:

(a) Soils. Contaminated soil shall be restored in compliance
with the requirements of ch. NR 720.

Note: Chapter NR 720 provides for residual contaminant levels or performance
standards. If residual contaminant levels are used instead of performance standards
they must be determined in accordance with the requirements set forth in ch. NR 720.
A performance standard maintains a condition that is protective of human health,
safety and welfare and the environment. Use of a performance standard will involve
land use restrictions, maintenance agreements, long—term monitoring or a combina-
tion of these.

NR 722.09

(b) Groundwater. Contaminated groundwater shall be
restored in accordance with all of the following requirements:

1. For substances that are listed in ch. NR 140, the groundwa-
ter restoration goal is the preventive action limit. The preventive
action limits shall be achieved to the extent technically and eco-
nomically feasible, pursuant to ss. NR 140.24 and 140.26, unless
a PAL exemption is granted pursuant to s. NR 140.28.

2. For substances which do not have an established standard
in ch. NR 140, the department may take or require the responsible
parties to conduct any necessary actions, such as developing
site—specific environmental standards in cooperation with the
department of health services, to protect public health, safety, and
welfare or to prevent a significant damaging effect on groundwa-
ter or surface water quality for present or future consumptive or
non—consumptive uses.

(c) Surface water and wetlands. 1. Discharges to surface
waters or wetlands may not result in a surface water quality stan-
dard contained in chs. NR 102 to 106 being exceeded and may not
exceed effluent limitations established by the department based
on “best available control technology currently available” or,
where appropriate, “best available control technology economi-
cally achievable,” in accordance with ch. NR 220.

2. For substances that do not have established criteria in ss.
NR 102.14 and 105.05 to 105.09, discharges to surface waters or
wetlands may not exceed site—specific water quality criteria
established by the department pursuant to the general standards of
ss. NR 102.04 (1) (d) and 103.03 (2) (d).

Note: The water quality standards contained in chs. NR 102 to 106 are comprised
of water quality criteria for the prevention of adverse tastes and odors in fish and
drinking water (s. NR 102.14), acute and chronic toxicity to aquatic life (ss. NR
105.05 and 105.06, respectively), adverse effects to wild and domestic animals (s. NR
105.07), human threshold and cancer effects (ss. NR 105.08 and 105.09, respec-
tively) and designated uses of the surface waters based on their classification and
water quality standards and criteria for wetlands. Chapter NR 220 provides that for
those point sources identified in s. NR 220.21 (1), the department shall establish efflu-
ent limitations that are achievable by the application of the “best practicable control
technology currently available” or, where appropriate, the “best available control
technology economically achievable”, as required in s. NR 220.21 (2).

3. At sites or facilities in, or in close proximity to, surface
water bodies or wetlands, active remedial actions shall be taken
to prevent or minimize, to the extent practicable, potential and
actual hazardous substance discharges and environmental pollu-
tion that may attain or exceed surface water or wetland criteria

established in accordance with chs. NR 102 to 106.

(d) Discharges to the air: All emissions to the air shall comply
with applicable requirements in ch. 285, Stats., chs. NR 400 to
499, and any other applicable federal or state environmental laws.
In addition, for those sites or facilities where a discharge of vola-
tile hazardous substances has occurred, the vapor intrusion path-
way shall be evaluated to determine the likelihood of those sub-
stances entering the breathing space of a structure. Air
contaminated from vapor intrusion shall be restored in accordance
with the following requirements:

1. Atsites or facilities where vapors have migrated from the
source of contamination, active remedial actions shall be taken to
limit or prevent, to the extent practicable, potential and actual haz-
ardous substance discharges and environmental pollution that
may attain or exceed vapor action levels.

2. The department may take or require the responsible parties
to conduct any necessary actions, such as developing site—specific
environmental standards in cooperation with the department of
health services, to protect public health, safety, and welfare or to
prevent a significant damaging effect on indoor air quality for
present or future use.

(e) Hazardous and solid waste. 1. Any waste, debris or waste
stream generated by the remedial action shall be managed in com-
pliance with all applicable state and federal laws and regulations.
Contaminated debris, at a minimum, shall be addressed to mini-
mize the harmful effects to protect health, welfare and safety and
the environment.

Register October 2013 No. 694
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2. Management of materials contaminated with polychlori-
nated biphenyls (PCBs) shall comply with the requirements of ch.
NR 157 and TSCA, if applicable.

(2m) SUSTAINABLE REMEDIAL ACTION. Once the remedial
action has been selected, the responsible party shall evaluate all
of the following criteria, as appropriate for the selected remedial
action:

(a) Total energy use and the potential to use renewable energy.

(b) The generation of air pollutants, including particulate mat-
ter and greenhouse gas emissions.

(c) Water use and the impacts to water resources.

(d) The future land use and enhancement of ecosystems,
including minimizing unnecessary soil and habitat disturbance
and destruction.

(e) Reducing, reusing, and recycling materials and wastes,
including investigative or sampling wastes.

(f) Optimizing sustainable management practices during
long—term care and stewardship.

Note: Tradeoffs will exist when evaluating these criteria and responsible parties
need to balance both the benefits and risks to human health and the environment when
selecting and implementing the best overall approach. Additional information can be
obtained from U.S. EPA at: http://www.clu—in.org/greenremediation/.

(3) ADDITIONAL STANDARDS OF PERFORMANCE. Each remedial
action or combinations of actions shall protect public health,
safety and welfare and the environment from all contaminated
media, routes of exposure and contamination at the site or facility.
Responsible parties shall presume that a remedial action option or
combination of options is protective if it meets the criteria in sub.
(2), unless the responsible party or the department determines that
compliance with applicable public health and environmental
laws, including environmental standards, is not protective of pub-
lic health, safety and welfare and the environment due to multiple
pathways of exposure or synergistic effects of contamination. At
sites or facilities where there may be synergistic effects of contam-
ination, multiple pathways of exposure or both that pose an unac-
ceptable threat to public health, safety or welfare or the environ-
ment, responsible parties shall attain more stringent, facility or
site—specific numeric standards to ensure that public health, safety
and welfare and the environment are protected. In such a situa-
tion, the department may require that the responsible parties
develop a site—specific numeric or performance standard, or both,
that is protective of public health, safety and welfare and the envi-
ronment for the specific media, migration or exposure pathways
and contamination.

(4) LANDFILL DISPOSAL OF UNTREATED CONTAMINATED UNCON-
SOLIDATED MATERIAL. Responsible parties may only select landfill
disposal for untreated contaminated unconsolidated material if
such disposal is in compliance with chs. NR 500 to 538, the land-
fill’s approved plan of operation and both of the following require-
ments:

(a) Use of untreated contaminated unconsolidated material.
1. Except as provided in subd. 2., untreated contaminated uncon-
solidated material may only be accepted by the landfill operator
for use as daily cover in accordance with s. NR 514.04 (6), if the
volume of untreated contaminated unconsolidated material that is
proposed to be used as daily cover does not exceed the landfill’s
net daily cover needs nor 12.5% of the annual volume of waste
received by the landfill, or for use in the construction of soil struc-
tures within the fill area when approved for that specific use by the
department, unless otherwise specifically provided in the land-
fill’s individual license and approved plan of operation.

2. Untreated contaminated unconsolidated material that is not
usable as daily cover or for soil structures and for which there is
no technically and economically feasible treatment alternative
may be disposed of in a landfill only with prior written approval
from the department, unless otherwise specifically provided in the
landfill’s individual license and approved plan of operation.
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(b) Volume limitations. 1. Except as provided in subd. 2. or
3., the volume of untreated contaminated unconsolidated material
from a single site or facility that is proposed for landfill disposal
may not exceed 250 cubic yards as measured in situ.

2. Except as provided in subd. 3., volumes of untreated con-
taminated unconsolidated material that exceed 250 cubic yards
may be disposed of in a licensed landfill with a department—
approved composite liner, or a liner that is equivalent to a compos-
ite liner in terms of environmental protection as determined by the
department.

3. Volumes of untreated contaminated unconsolidated mate-
rial that exceed 2000 cubic yards may be disposed of in a landfill
only if prior written approval is obtained from the department
after the department has reviewed a remedial action options
report.

Note: Material contaminated with polychlorinated biphenyls (PCBs) must be
managed in accordance with the requirements of chs. NR 700 to 754. EPA has inde-
pendent authority to regulate material contaminated with PCBs under TSCA. The
department and EPA have entered into a memorandum of understanding that speci-
fies how responsibility for government oversight at sites with PCB contamination
will be determined. The memorandum of agreement can be found at: http://dnr.wi.-
gov/files/pdf/pubs/rr/rr786.pdf.

(5) CONTINUING OBLIGATIONS. All legal and administrative
mechanisms that establish property—specific responsibilities shall
be selected consistent with the provisions of ch. 292, Stats., ch.
NR 726, and this chapter, and are protective of public health,
safety, welfare, and the environment.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 01-129: am. (2) (a),
Register July 2002 No. 559, eff. 8—1-02; correction in (4) (intro.) made under s. 13.92
(4) (b) 7., Stats., Register February 2010 No. 650; CR 12-023: am. (2) (b) 1., 2.,
renum. (2) (d) to (2) (d) (intro.) and am., cr. (2) (d) 1., 2., am. (2) (e) 2., cr. 2m),
am. (4) (a) 1, (b) 3., r. and recr. (5) Register October 2013 No. 694, eff. 11-1-13.

NR 722.11 Risk assessments. (1) The responsible
party may request, and the department may consider granting,
approval to prepare and submit a risk assessment for the purpose
of developing environmental standards only if the responsible
parties demonstrate to the satisfaction of the department that:

(a) Compliance with the applicable environmental standards
listed in s. NR 722.09 (2) will not be protective of public health,
safety and welfare and the environment; or

(b) Attaining compliance with the applicable residual contam-
inant levels in ch. NR 720 is not practicable.

(2) If the department authorizes the use of a risk assessment
to develop environmental standards, the responsible parties shall
utilize standard exposure assumptions approved by the depart-
ment. The department may approve, modify or disapprove of the
risk assessment prepared by the responsible parties and shall pro-
vide a written explanation of the department’s action to the
responsible parties.

(3) When the department enters into a contract pursuant to s.
292.31, Stats., the department shall determine whether or not a
risk assessment should be prepared and by whom.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 12-023: am. (3)
Register October 2013 No. 694, eff. 11-1-13.

NR 722.13 Remedial action options report. (1) GeEx-
ERAL. Based on the evaluation and selection of remedial action
options required in ss. NR 722.07 and 722.09, responsible parties
shall document the evaluation and selection in a remedial action
options report in compliance with the requirements of this section.
Responsible parties shall submit the remedial action options
report to the department within 60 days after submitting the site
investigation report, unless otherwise specified by the depart-
ment.

(2) CoNTENTS OF REPORT. The remedial action options report
shall include the following:

(a) Cover letter. 1. The department’s identification number for
the site or facility.
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2. The purpose of the submittal and the desired department
action or response.

3. Month, day and year of the submittal.

(b) Executive summary. A brief narrative summarizing the
contents of the report.

(¢) Background information. 1. Project title, name of the site
or facility, its location, the mailing address and telephone number
of the responsible parties, and the name, address and telephone
number of the person who prepared the report.

2. The regulatory status of the site or facility.

3. A summary of the nature and extent of contamination at the
site or facility, based on the data gathered during the site investiga-
tion.

4. A summary of the geologic and hydrogeologic characteris-
tics at the site or facility, based on data gathered during the site
investigation.

Note: If a site investigation report required under ch. NR 716 and a remedial action
options report required under this chapter are prepared as a single submittal, the site
investigation information does not need to be restated in the remedial action options
portion of the combined submittal.

(d) Remedial action options. A brief description of each reme-
dial action option that has been evaluated under s. NR 722.07,
including all of the following information:

1. A physical and operational description of each remedial
action option.

2. The degree to which each evaluated remedial action option
is expected to comply with the environmental laws and standards
under s. NR 722.09 (2).

3. The physical location at the site or facility where the envi-
ronmental standards applicable to the site or facility and the reme-
dial action option are to be complied with.

4. Any local, state or federal licenses, permits or approvals
that are required for each remedial action option.

5. A comparison of the expected performance of each reme-
dial action option in relation to the technical and economic feasi-
bility criteria in s. NR 722.07 (4).

6. A statement on whether or not treatment was considered
and why a treatment option or combination of treatment options
were rejected, if rejected.

(e) Selected remedial action. Responsible parties shall docu-
ment the selected remedial action in compliance with this section,
except where the department is selecting the remedial action
option under s. NR 722.05 (2). The remedial action options report
shall identify the selected remedial action and shall include:

1. A brief summary of the rationale for choosing the remedial
action, based on the evaluation required under s. NR 722.07.

2. A proposed schedule for implementing the selected reme-
dial action option.

3. An estimate of the approximate total cost of implementing
the selected remedial action option, including the costs listed in s.
NR 722.07 (4) (b).

4. An estimate of the time frame needed for the selected reme-
dial action option to comply with the applicable federal or state
environmental laws and standards, whichever are more stringent.

5. A description of how the performance of the selected reme-
dial action option will be measured.

6. A description of how treatment residuals generated in con-
nection with the selected remedial action option will be managed
on—site and, if applicable, off—site.

7. A description of how the criteria in s. NR 722.09 (2m)
regarding sustainable remedial action were addressed.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; am. (1), Register, Janu-

ary, 2001, No. 541, eff. 2-1-01; CR 12-023: am. (1), (2) (e) 1., 3., cr. (2) (e) 7. Regis-
ter October 2013 No. 694, eff. 11-1-13.

NR 722.15 Department response. (1) GENERAL. The
department may respond to the submission of a remedial action

NR 722.15

options report required by this chapter using one of the following
methods:

(a) The department may, in writing, direct responsible parties
to submit all of the reports required under this chapter and to pro-
ceed to implement the selected remedial action without depart-
ment approval, review or acknowledgement.

(b) The department may, in writing, direct responsible parties
that review and approval of a remedial action options report is nec-
essary prior to proceeding to implement the selected remedial
action pursuant to ch. NR 724. The department shall provide writ-
ten acknowledgement of receipt of each report submitted pursuant
to this chapter within 30 days. Department acknowledgement
shall include an estimated date for completion of department
review.

(2) DEPARTMENT REVIEW. In cases where the department is
reviewing a remedial action options report under this chapter prior
to the implementation of the selected remedial action, the depart-
ment:

(a) May exercise discretion on a case—by—case basis and
request additional information, require revisions, approve, condi-
tionally approve or disapprove of the report.

(b) Shall provide a written explanation of the reasons for any
disapproval to the responsible parties.

(c) May establish a schedule for the responsible parties to pro-
vide additional information and revisions to the department.

(d) May approve the remedial action options report only after
ensuring that implementation of the selected remedial action will
adequately protect human health, safety, and the environment. In
making this determination, the department shall consider the fol-
lowing factors as appropriate:

1. The physical and chemical characteristics of each contami-
nant including its toxicity, persistence, and potential for migra-
tion.

2. The hydrogeologic characteristics of the site or facility and
the surrounding area.

3. The proximity, quality, and current and future uses of
nearby surface water and groundwater.

4. The potential effects of residual contamination on nearby
surface water and groundwater.

5. All other relevant assessments prepared and submitted in
compliance with the requirements of s. NR 722.11.

6. All other relevant information contained in the remedial
options report.

(e) May, as a condition of approving the remedial action, do
any of the following:

1. Require operation and maintenance of an engineering con-
trol on the site.

2. Require an investigation of the extent of residual contami-
nation and the performance of any necessary remedial action if a
building or other structural impediment is removed that had pre-
vented a complete investigation or remedial action at the site.

3. Require that the department be notified prior to a change
in land use, if the proposed land use change would be such that any
of the exposure assumptions on which a continuing obligation are
based would no longer be protective of human health, safety, wel-
fare or the environment.

4. Require vapor control technologies be used for any new
construction on the site, or require interim actions to limit or pre-
vent vapor intrusion be installed, operated and maintained.

5. Require site—specific actions or continuing obligations to
adequately protect human health, safety, welfare or the environ-
ment.

6. Require the submittal of the information necessary for list-

ing the site on the department database.

Note: In accordance with ch. NR 749, the appropriate review must accompany any
request for the department to review a specific document.

Register October 2013 No. 694
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(3) NoTicE To PROCEED. Unless otherwise directed, at sites or
facilities where the department approves or conditionally
approves of a remedial action report, the responsible parties shall
initiate the design and construction of the selected remedial action
within 90 days after department approval or conditional approval.

History: Cr. Register, April, 1995, No. 472, eff. 5-1-95; CR 12-023: am. (2) (d)

1.to 5., cr. (2) (e), renum. (3) (intro.) to (3) and am., . (3) (a), (b) Register October
2013 No. 694, eff. 11-1-13.

NR 722.17 Department database requirements for
remedial actions approved with a continuing obligation.
(1) For sites or facilities where the department has approved a
remedial action that includes a continuing obligation which meets
any of the criteria in ss. NR 722.15 (2) (e) and 725.05 (2), the

Register October 2013 No. 694
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department may require that the site or facility, including all prop-
erties and rights—of—way within the contaminated site boundaries,
be included on the department database.

(2) The site or facility remedial action plan approval letter
shall be associated with the site or facility record in the department
database, for those sites required to be included on the department
database.

(3) The fees required by ch. NR 749 shall be submitted to the
department.

Note: Under s. 292.12 (3) (b), Stats., the department has authority to charge a fee
for placement on a department database.

(4) Documentation requirements shall meet s. NR 726.11, to

the extent practicable.
History: CR 12-023: cr. Register October 2013 No. 694, eff. 11-1-13.
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