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Note:  Chapter ILHR 3 as it existed on November 30,1988 was repealed and a new
chapter ILHR 3 was created effective December 1, 1988.  Chapter ILHR 3 was
renumbered ch. Comm 3 under s. 13.93 (2m) (b) 1., Stats., and corrections made
under s. 13.93 (2m) (b) 6. and 7., Stats., Register, June, 1998, No. 510.  Chapter
Comm 3 was renumbered chapter SPS 303 under s. 13.92 (4) (b) 1., Stats., Register
December 2011 No. 672.

Subchapter I — Petition for Variance Procedures

SPS 303.001 Purpose.  The purpose of this subchapter is
to specify procedures for applying for a variance from a rule
administered and enforced by the department.  If the provisions of
this subchapter differ from those specified in the code containing
the rule from which the variance is being requested, the most
restrictive requirement shall govern.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; CR 05−049: am.
Register July 2006 No. 607, eff. 8−1−06.

SPS 303.002 Scope.  This subchapter specifies who may
apply for a petition for variance from a rule, the procedures that
must be followed when applying for and processing a petition for
variance, and the procedures for appealing a decision on a petition
for variance.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; CR 05−049: am.
Register July 2006 No. 607, eff. 8−1−06.

SPS 303.01 Petition procedures.  Except as specified in
ss. SPS 303.04 and 303.05, all petitions for variance from rules of
the department shall be processed as provided for in s. SPS
303.03.  Appeals shall be handled as set forth in s. SPS 303.06.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; CR 05−049: am.
Register July 2006 No. 607, eff. 8−1−06; correction made under s. 13.92 (4) (b) 7.,
Stats., Register December 2011 No. 672.

SPS 303.02 Definitions.  In this subchapter:

(1) “Administrator” means the department administrator of
the division administering and enforcing the rule being petitioned,
or his or her designee.

(2) “Department” means the department of safety and profes-
sional services.

(3) “Division” means the division administering and enforc-
ing the rule being petitioned.

(4) “Equivalency” means the same intent and degree of safety,
health or public welfare as contained in the requirements specified
in a rule.

(5) “Public employee” means any employee of the state, of
any state agency or of any political subdivision of the state.

(6) “Public employer” means the state, any state agency or any
political subdivision of the state.

(7) “Secretary” means the secretary of the department.

(8) “Variance” means a specified alternative to or deviation
from a rule.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; am. (1), r. (3) and
(6), renum. (4), (5) and (7) to (11) to be (3), (4) and (5) to (9), Register, September,
2000, No. 537, eff. 10−1−00; CR 05−049: am. Register July 2006 No. 607, eff.
8−1−06; correction in (2) made under s. 13.92 (4) (b) 6., Stats., Register December
2011 No. 672.

SPS 303.03 General variances.  (1) SCOPE.  Any person
affected by a rule of the department may petition for a variance
from the rule.  The petition for variance shall establish an equiva-
lency which meets the intent of the rule being petitioned.

(2) APPLICATION FOR PETITION FOR VARIANCE.  Application for
a petition for variance from a rule shall be made on forms fur-
nished by the division. The following shall be submitted when
requesting a variance from a rule:

(a)  A completed and notarized petition for variance form
including a clear and concise written statement of the specific pro-
visions of the rule from which the variance is requested along with
a specific statement of the procedures and materials to be used if
the variance is granted;

(b)  A petition for variance fee as specified in ch. SPS 302;

(c)  A completed position statement on the petition for variance
from the department of health services, where applicable;

(d)  A completed position statement on the petition for variance
from the chief of the fire department having jurisdiction, where
applicable; and

(e)  A completed municipal recommendation on the petition for
variance from the enforcement official of the municipality exer-
cising jurisdiction, where applicable.

Note:  The submittal of position statements and municipal recommendations is
dependent on the rule being petitioned and is specified in the code under which the
variance is requested.

Note:  The department form required in this section is available from the Division
of Industry Services at P.O. Box 7162, Madison, WI 53707−7162; or at telephone
608/266−3151 or 877/617−1565 or 411 (Telecommunications Relay); or at the Divi-
sion’s Web site at http://dsps.wi.gov/programs/industry−services.

(3) DIVISION ACTION.  (a)  Upon receipt of the petition for vari-
ance form, the applicable fee and the position statement, and any
other documents the petitioner may wish to submit, the division
shall evaluate the petition for variance and determine if the peti-
tion for variance provides for an equivalency which meets the
intent of the rule being petitioned.

(b)  Except as provided in sub. (5), requests for petitions for
variance shall be evaluated on a first come, first serve basis with
respect to the code involved.

(c)  If additional information is needed by the division to
review the petition for variance and make a determination, the
division shall notify the owner in writing of the specific informa-
tion required.

(d)  If it is determined that the petition for variance provides an
equivalency, the petition for variance shall be approved by the
division.

(e)  If it is determined that the petition for variance does not pro-
vide an equivalency, the division may:

1.  Approve the petition for variance subject to specific condi-
tions determined by the division which shall establish an equiva-
lency which meets the intent of the rule;

2.  Grant a temporary variance to delay enforcement of a rule
to a specified date, not to exceed one year.  In requesting the vari-
ance, the petitioner shall demonstrate that all available steps are
being taken to safeguard the public and employees against the
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hazard covered by the rule from which the variance is sought and
shall possess and describe a program for coming into compliance
with the rule as quickly as possible.  A temporary variance may
be renewed no more than twice, not to exceed one year each, and
only if the petitioner files an application for renewal at least 90 cal-
endar days before expiration of the temporary variance;

3.  Grant an experimental variance to allow the petitioner to
participate in an experiment approved by the division to demon-
strate or validate new or improved techniques to safeguard the
health or safety of the public and employees; or

4.  Deny the petition for variance.

(4) NOTIFICATION OF PETITION FOR VARIANCE DETERMINATION.

The division shall notify the petitioner in writing of the petition for
variance determination, including any conditions of approval.
Any denial shall include the reason for denial, and information on
the appeals procedure.

(5) TIME LIMIT FOR PROCESSING.  (a)  Except as provided in
pars. (b) to (d), the division shall review and make a determination
on an application for a petition for variance within 30 business
days.  When an appointment process exists for a specific type of
petition, the processing time shall begin on the appointment date.
When an appointment process does not exist for a specific type of
petition, the processing time shall begin on the day after receipt
of the application and all forms, fees and other documents neces-
sary to complete the review.

(b)  Upon request of the petitioner and submittal of the required
fee, the division shall facilitate the review of a petition in less than
the processing time specified in par. (a).  The fee for this type of
priority petition review shall be twice the fee required for the pro-
cessing time specified in par. (a).  The division shall review and
make a determination on an application for a priority petition for
variance within 10 business days.

(c)  Petitions for variance from a rule contained in chs. SPS 320
to 325 shall be processed by the division within 10 business days
where a municipality administers and enforces the code, and
within 15 business days where the division administers and
enforces the code.

(d)  Pursuant to s. 101.121 (3) (b), Stats., petitions for variance
from a rule for a historic building shall be processed by the divi-
sion within 10 business days.

(e)  When additional information is requested by the division
to complete the review of the petition, the amount of time from the
date of the request to the date of receipt by the division of the infor-
mation will not be included in the processing times specified in
pars. (a) to (d).  The full period for review specified in pars. (a) to
(d) shall apply from the date of receipt of the additional informa-
tion.

(f)  1.  If a petition for variance is submitted with a request for
a plan review under s. SPS 382.20, the processing times of this
subsection for the petition and the processing times of s. SPS
382.20 (1) for the plan review shall run concurrently.

2.  If a petition for variance is submitted with a request for a
plan review under either s. SPS 361.31 or 383.22, the processing
times of this subsection for the petition and the processing times
of ss. SPS 361.31 (3) (a) and 383.22 (3) (a) for the plan review
shall run consecutively, with the petition being processed first.

(6) MODIFICATIONS AND REVISIONS.  (a)  If a petition for vari-
ance is initially denied by the division, the petitioner may, in writ-
ing, modify the request for variance by submitting additional or
other alternatives in order to provide an equivalency and resubmit
the application for the petition for variance.

(b)  The petitioner may, in writing, request that his or her origi-
nal petition statements or the conditions of approval be modified
and resubmit the application for the petition for variance.

(7) REVOCATION.  The division may revoke any petition for
variance where it is determined that the variance was obtained

through fraud or deceit or where the petitioner has violated the
specific conditions on which the variance was approved.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; correction in (2)
(b) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 1995, No. 469; am. (3)
(a), (c), (d), (e) (intro.), 1., 3., (4), (6) (a) and (7), Register, September, 2000, No. 537,
eff. 10−1−00; correction in (5) (c) made under s. 13.93 (2m) (b) 7., Stats., Register,
September, 2000, No. 537; CR 01−139: am. (5) (f) 2. Register June 2002 No. 558,
eff. 7−1−02; correction in (2) (c) made under s. 13.93 (2m) (b) 6., Stats., Register June
2002 No. 558; CR 05−049: am. (1) (2) (e) and (5) (a) to (e) Register July 2006 No.
607, eff. 8−1−06; CR 06−119: am. (5) (a) to (e) Register July 2007 No. 619, eff.
8−1−07; CR 06−120: am. (5) (d), Register February 2008 No. 626, eff. 3−1−08; cor-
rection in (2) (b), (c), (5) (c), (f) 1., 2. made under s. 13.92 (4) (b) 6., 7., Stats., Register
December 2011 No. 672.

SPS 303.04 Public employer variances.  (1) TYPES OF

VARIANCES.  Pursuant to s. 101.055 (4), Stats., a public employer
may apply to the division for a temporary, experimental or perma-
nent variance on occupational safety and health rules affecting
public employees.

(a)  Temporary variance.  1.  The division may grant a tempo-
rary variance before a rule goes into effect if the public employer
complies with subs. (2) and (3) and establishes that it is unable to
comply with a rule by the rule’s effective date because of unavail-
ability of professional or technical personnel or of necessary
materials or equipment or because necessary construction or alter-
ation of facilities cannot be completed by the effective date.

2.  The employer shall also show that it is taking all available
steps to safeguard employees against the hazard covered by the
rule from which the variance is sought and shall possess and
describe a program for coming into compliance with the rule as
quickly as possible.

3.  If a hearing on the application for variance is requested, the
division may state in writing that non−compliance with the rule is
permitted for 180 calendar days or until a decision is made after
the hearing, whichever is earlier.

4.  A temporary variance shall be in effect for a period to time
needed by the employer to achieve compliance with the rule or for
one year, whichever is shorter.

5.  A temporary variance may be renewed no more than twice,
and only if the public employer files an application for renewal at
least 90 calendar days before expiration of the temporary vari-
ance.

(b)  Experimental variance.  The division may grant an experi-
mental variance if the public employer complies with subs. (2) and
(3) and it is determined that the variance is necessary to permit the
employer to participate in an experiment approved by the division
to demonstrate or validate new or improved techniques to safe-
guard the health or safety of employees.

(c)  Permanent variance.  The division may grant a permanent
variance if the public employer complies with subs. (2) and (3)
and it is determined that the employer has demonstrated by a pre-
ponderance of the evidence that the conditions and methods the
employer uses or proposes to use provide employment or a place
of employment which is as safe and healthful as that provided
under the rule from which the employer seeks a permanent vari-
ance.  A permanent variance may be modified or revoked upon
application by the employer, an affected employee, a public
employee representative or the department and after opportunity
for a hearing on the application, but not sooner than 6 months after
issuance of the permanent variance.

(2) APPLICATION FOR PETITION FOR VARIANCE.  Application for
a petition for variance of a rule shall be made on forms furnished
by the division.  The following shall be submitted when requesting
a variance from a rule:

(a)  A completed and notarized petition for variance form
including a clear and concise written statement of the specific pro-
visions of the rule from which the variance is requested along with
a specific statement of the procedures and materials to be used if
the variance is granted; and

(b)  A petition for variance fee as specified in ch. SPS 302.
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Note:  The Department form required in this section is available from the Division
of Industry Services at P.O. Box 7162, Madison, WI 53707−7162; or at telephone
608/266−3151 or 877/617−1565 or 411 (Telecommunications Relay); or at the Divi-
sion’s Web site at http://dsps.wi.gov/programs/industry−services.

(3) NOTIFICATION TO EMPLOYEES.  (a)  The employer shall pro-
vide a copy of the application for petition for variance to the
appropriate public employee representatives.

(b)  A copy of the petition for variance shall be posted by the
employer at places where notices to employees are normally
posted.

(c)  The notice shall summarize the application and inform pub-
lic employees of the right to request a hearing.  Employees shall
have 15 business days to request a hearing.

(d)  The public employer shall furnish evidence to the division
that conditions specified in par. (c) have been satisfied and that
public employees have no interest in requesting a hearing from the
division.

(4) HEARING.  (a)  Upon receipt of a written request for a hear-
ing from a public employer, an affected public employee or a pub-
lic employee representative, the division shall schedule a hearing
on the petition and inform the parties in writing about the date,
time and place for the hearing.  The division shall hold the hearing
within 30 business days from receipt of the request, unless the per-
son requesting the hearing asks for an extension.

(b)  Where a hearing is requested, no decision may be made by
the division until a hearing has been held.

(5) DIVISION ACTION.  (a)  Unless a hearing is requested upon
receipt of the petition for variance form, the division shall evaluate
the petition for variance and determine if the petition for variance
provides for an equivalent degree of safety or health.  The petition
shall prescribe the methods and conditions which the employer
must adopt and maintain while the variance is in effect.

(b)  If additional information is needed by the division to
review the petition for variance and make a determination, the
division shall notify the owner in writing of the specific informa-
tion requested.

(c)  If it is determined that the petition for variance provides an
equivalent degree of safety or health, the petition for variance
shall be approved by the division.

(d)  If it is determined that the petition for variance does not
provide an equivalent degree of safety or health, the division may:

1.  Approve the petition for variance subject to specific condi-
tions determined by the division which will establish an equiva-
lent degree of safety or health as specified in the rule;

2.  Grant a temporary variance as specified in sub. (1) (a);

3.  Grant an experimental variance as specified in sub. (1) (b);
or

4.  Deny the petition for variance.

(6) NOTIFICATION OF PETITION FOR VARIANCE DETERMINATION.

The division shall notify the petitioner and affected parties in writ-
ing of the petition for variance determination.  Any denial shall
include the reason for denial, and information on appeals proce-
dure.

(7) TIME LIMIT FOR PROCESSING.  The division shall process
petitions submitted under this section as specified in s. SPS 303.03
(5).

(8) REVOCATION.  The division may revoke any petition for
variance where it is determined that the variance was obtained
through fraud or deceit or where the petitioner has violated the
specific conditions on which the variance was approved.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; correction in (2)
(b) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 1995, No. 469; am. (1)
(intro.), (a) 1., 3., (b), (c), (3) (d), (4), (5) (a) to (c), (d) (intro.), 1., (6) and (8), Register,
September, 2000, No. 537, eff. 10−1−00; CR 05−049: am. (2) (b) and (7) Register July
2006 No. 607, eff. 8−1−06; correction in (2) (b), (7) made under s. 13.92 (4) (b) 7.,
Stats., Register December 2011 No. 672.

SPS 303.05 Exemptions under the right−to−know
law.  (1) DEFINITIONS.  In this section:

(a)  “Employee” means any person as defined in s. 101.58 (2)
(c), Stats.

(b)  “Employee representative” means any individual or orga-
nization as defined in s. 101.58 (2) (d), Stats.

(c)  “Employer” means any person as defined in s. 101.58 (2)
(e), Stats.

(2) PETITIONS.  (a)  Pursuant to s. 101.598 (2), Stats., an
employer may petition the division for an exemption from retain-
ing a data sheet or maintaining an identification list as specified
in s. 101.583 (1), Stats., regarding any mixture containing a toxic
substance.

(b)  A petition for the exemption shall be in writing.
Note:  Petitions for exemption should be sent to the Division of Industry Services,

P.O. Box 2658, Madison, WI 53701−2658.

(c)  The petition shall be accompanied by the appropriate infor-
mation and documentation indicating:

1.  That the nature of the toxic substance or the quantity of the
toxic substance present in the mixture is such that the mixture is
highly unlikely to pose an unreasonable acute or chronic health
hazard to an employee who works with or is likely to be exposed
to the mixture; and

2.  The specific conditions and procedures under which the
mixture is to be used if the exemption is granted.

(d)  An employer requesting an exemption shall provide a copy
of the petition to the appropriate employee representative and
shall post a statement at the place where notices to employees are
normally posted.  The posted statement shall summarize the peti-
tion, specify a place where employees may examine it and inform
employees of their right to request a hearing on it.  Employees
shall have 15 business days to request a hearing.

(3) DIVISION ACTION.  (a)  Upon receipt of a petition for exemp-
tion, the applicable fee and any other documents the employer
may wish to submit, the division shall evaluate the petition and
determine if the exemption may be granted.

(b)  If additional information is needed by the division to
review the petition in order to make a determination, the division
shall notify the employer in writing of the specific information
required.

(c)  Upon receipt of a written request for a hearing from the
employer, an affected employee or employee representative, the
division shall schedule a hearing on the petition and inform the
interested parties in writing about the date, time and place for the
hearing.  If a hearing has been requested, the division shall not act
on the petition for exemption until the hearing has been held.  The
division shall hold the hearing within 30 business days from
receipt of the request, unless the person requesting the hearing
asks for an extension.

(d)  The division shall review and make a determination on a
petition for exemption within 60 business days, but no sooner than
15 business days, after receipt of the petition and any additional
information which may be required by the division or after a hear-
ing is held in accordance with par. (c).

(e)  The division shall notify the employer and any interested
parties as to the determination of the petition.

(f)  The division may grant the petition for exemption subject
to specific conditions.

(g)  A denial of the exemption shall include the reason for the
denial and information on the appeals procedure.

(h)  If the petition for exemption is granted, the employer shall
post a statement at the place where notices to employees are nor-
mally posted.  The posted notice shall summarize the exemption
and the specific conditions under which the exemption is granted
and inform employees of their right to appeal the exemption.
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(4) REVOCATION.  The division may revoke an exemption
when it is determined that the exemption was obtained through
fraud or deceit, where the employer has violated the specific con-
ditions of the exemption or new information repudiates the origi-
nal information on which the exemption was granted.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; am. (2) (a), (b),
(3) (a) to (f) and (4), Register, September, 2000, No. 537, eff. 10−1−00.

SPS 303.06 Appeals on petitions.  (1) APPLICATION.

The provisions of this section shall apply to appeals on any deter-
minations made under ss. SPS 303.03, 303.04 and 303.05.

(2) REQUEST FOR REVIEW BY THE ADMINISTRATOR.  (a)  Any per-
son whose petition for variance is denied, approved with condi-
tions, approved as a temporary variance, or approved as an experi-
mental variance or any person whose rights are affected by the
granting of a petition for variance may request a review by the
administrator.  The review by the administrator shall not be con-
sidered as a contested case hearing.

(b)  A person otherwise entitled to review by the administrator
under par. (a) may waive a review by submitting to the secretary
a written request clearly indicating the intent to waive review and
requesting to proceed to a contested case hearing under sub. (6).

(c)  The request for review by the administrator shall be in writ-
ing and shall include a statement of the specific reasons why the
person believes the division’s decision on the petition for variance
is incorrect.

Note:  Requests for a review by the administrator may be sent to Administrator,
Division of Industry Services, P.O. Box 2658, Madison, WI 53701−2658.

(d)  A review by the administrator shall be denied if the request
for review is received more than 30 days after the date of the deci-
sion on the petition for variance.

(e)  A review shall be denied, and the petition remanded to staff
in the division, if the request for review contains significant new
information not considered by the division in making the decision
on the petition for variance.  The administrator may remand the
petition to staff in the division at any point in the review process
if significant new information is presented by the petitioner or
other persons seeking review by the administrator, and that infor-
mation was not available to the division at the time of its decision
on the petition for variance.  Following a remand, the division
shall issue a decision on the petition for variance within 30 days
after the date the petition for variance is remanded by the adminis-
trator.  Petitioners and other persons affected by a petition for vari-
ance may request a review by the administrator or a hearing by the
secretary under this section following a decision by the division
on remand.

(3) DECISION.  (a)  If the administrator determines that insuffi-
cient reasons are provided in the request for review, the request
may be denied.  The denial shall be in writing and shall provide
the petitioner with the reason for denial and with information
about the right to appeal the decision on the petition to the secre-
tary.

(b)  If the administrator grants the request for review, the peti-
tioner shall be notified of the date, time and place where the review
will be conducted.  The administrator shall schedule the review
within 30 business days after the request for review, unless the
person requesting the review asks for an extension.

(4) REVIEW CONFERENCE.  (a)  If a review is granted, the person
requesting the review and any other interested persons shall be
provided an opportunity to meet with the administrator to present
statements and documents regarding the petition for variance.
The administrator may require the attendance of division staff
familiar with the basis for the decision on the petition for variance
to explain the decision, to comment on the testimony and docu-
ments presented by the person requesting review, and to answer
questions from the person requesting review.

(b)  The administrator may conduct the review conference per-
sonally or may designate one or more persons to review the divi-
sion’s decision on the petition for variance.  If a designation is

made, the person requesting review shall be notified prior to the
review conference who will conduct the conference and who will
make the decision following the review conference.

(c)  At the request of the person requesting review, the adminis-
trator may issue subpoenas under s. 101.02 (5) (c), Stats., to com-
pel the attendance and testimony of witnesses and the production
of documents.  The administrator may refuse to issue a subpoena
if the information to be provided by the witness or the documents
identified in the subpoena will not contribute materially to an
effective review of the decision on the petition for variance.

(d)  The administrator may electronically record a review con-
ference.  No transcript shall be prepared by the administrator.  A
person requesting review may, at his or her own expense, provide
a court reporter to transcribe the proceedings or any portion
thereof.

(e)  The person requesting review, department staff responsible
for the decision on the petition for variance, and witnesses called
by the person requesting review or department staff shall provide
informal statements.  There shall be no sworn testimony.  The per-
son requesting review and staff designated by the administrator
may ask questions of any person making a statement in a review
conference.  The administrator may limit questions and state-
ments if the information being requested or provided does not
contribute substantially to an understanding of the issues involved
in the review.

(5) DECISION OF THE ADMINISTRATOR.  The administrator shall
issue a written decision within 30 business days following the
review conference that shall affirm, vacate, or modify the divi-
sion’s decision on the petition for review.  The written decision
shall inform the person requesting review of the right to appeal to
the secretary under this section.

(6) HEARING BY THE SECRETARY.  (a)  Any person adversely
affected by a decision on a petition for variance may request a
hearing by the secretary whether or not that person has first
requested a review by the administrator.

(b)  The appeal to the secretary shall be in writing and shall
indicate the nature of the person’s interest in the petition for vari-
ance, the identity of all other known parties who may have an
interest in the decision on the petition for variance, and a statement
of the reasons why the person believes the division’s decision on
the petition for variance is incorrect.  An appeal may be returned
to the petitioner for additional information, however the date the
appeal was first received by the secretary shall be the date used to
determine the timeliness of the appeal.

(c)  No hearing by the secretary may be held if the request for
hearing is received more than 30 days after the date of the divi-
sion’s decision on the petition for variance or the date of the
administrator’s decision following a review conference, which-
ever is later.  A request for hearing may be denied under the provi-
sion of s. 101.02 (6) (g), Stats.  A denial of a hearing shall be in
writing and shall contain the reasons for the denial and a statement
of the person’s appeal rights, if any.

(d)  The hearing by the secretary shall be a contested case hear-
ing.  The hearing and decision issued after the hearing shall be
governed by the provisions of ch. 227, Stats.

Note:  Requests for a contested case hearing may be forwarded to the Department
of Safety and Professional Services Legal Counsel, P.O. Box 7190, Madison, WI
53707−7190.

History:  Cr. Register, November, 1988, No. 395, eff. 12−1−88; r. and recr. (2) to
(6) and r. (7) to (10), Register, September, 2000, No. 537, eff. 10−1−00; CR 05−049:
am. (2) (c) Register July 2006 No. 607, eff. 8−1−06; correction in (1) made under s.
13.92 (4) (b) 7., Stats., Register December 2011 No. 672.

Subchapter II — Stop Work and Stop Use Procedures

SPS 303.10 Purpose.  The purpose of this subchapter is
to specify procedures used by the division of industry services in
the department when issuing stop work orders or stop use orders
as part of the division’s responsibility to protect public safety and
health and the waters of the state.  Where statutory provisions
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specify other procedures for issuing orders for the immediate pro-
tection of safety and health, those provisions take precedence over
this subchapter.

History:  CR 05−049: cr. Register July 2006 No. 607, eff. 8−1−06; correction made
under s. 13.92 (4) (b) 6., Stats., Register September 2013 No. 693.

SPS 303.11 Scope.  This subchapter specifies the reasons
and the procedures for issuing a stop work order or stop use order,
and the procedures for a review and appeal of the order.

History:  CR 05−049: cr. Register July 2006 No. 607, eff. 8−1−06.

SPS 303.12 Definitions.  In this subchapter:

(1) “Administrator” means the administrator of the division of
industry services in the department, or his or her designee.

(2) “Department” means the department of safety and profes-
sional services.

(3) “Division” means the division of industry services.

(4) “Secretary” means the secretary of the department.
History:  CR 05−049: cr. Register July 2006 No. 607, eff. 8−1−06; correction in

(2) made under s. 13.92 (4) (b) 6., Stats., Register December 2011 No. 672; correction
in (1), (3) made under s. 13.92 (4) (b) 6., Stats., Register September 2013 No. 693.

SPS 303.13 Stop work and stop use procedures.
(1) REASONS FOR ISSUANCE.  Pursuant to the statutory goals
regarding the protection of public safety and health enumerated
under chs. 101, 145 and 167, Stats., the division may, without
advance written notice, issue an order to immediately cease any
construction, installation, operation, or activity or the use of a
building, building component, structure or mechanical device for
any of the following reasons:

(a)  There is reasonable cause to believe that the construction,
installation, activity, existing condition or method of operation
creates an imminent danger to public safety or health as a result
of a violation of a statute or administrative rule administered by
the division.

(b)  The activity is being performed or conducted by an individ-
ual who does not hold the appropriate license, certification or reg-
istration as required by statute or administrative rule administered
by the division.

(c)  The construction, installation, activity or operation has not
been approved or been issued the appropriate permit as required
by statute or administrative rule administered by the division.

(2) ISSUANCE OF ORDER.  (a)  A stop work order or stop use
order shall be issued only upon the review and approval of the
inspector’s supervisor.

(b)  A stop work order or stop use order shall be in writing and
shall include at least all of the following:

1.  Citation of the administrative rule or rules involved and a
description of the rule or rules relationship to the reasons under
sub. (1).

2.  Identifying the application and the extent of the order
describing the object, component or activity covered by the order.

(c)  A stop work order or stop use order shall include instruc-
tions for appealing the order.

(d)  A stop work order or stop use order shall remain in effect
until the conditions of the order are fulfilled, or the order is
rescinded or overturned under either sub. (3) or (4).

(e)  The division may post a sign or notice to the public regard-
ing the issuance of a stop work order or stop use order.  The sign
or notice shall be posted in a conspicuous location and shall
remain where posted until the conditions of the order are fulfilled,
or the order is rescinded or overturned under sub. (3) or (4).

(f)  Relating to the construction of building, a stop work or stop
use order may not extend to other activities or portions of a build-
ing, structure, building component or mechanical device that is
not directly associated with the a reason under sub. (1).

(3) REVIEW BY THE ADMINISTRATOR.  (a)  The recipient of a stop
work order or stop use order or any person who is adversely
affected by a stop work order or stop use order may request a
review of the order by the administrator.

(b)  A request for a review of a stop work order or stop use order
by the administrator shall be in writing and shall include a state-
ment of the specific reasons why the person believes that the
issuance of the order is incorrect or inappropriate.

Note:  Requests for a review by the administrator may be sent to Administrator,
Division of Industry Services, P.O. Box 2658, Madison, WI 53701−2658.

(c)  The request for a review of a stop work order or stop use
order shall be denied if the request for review is received more
than 30 days after the date of the order.

(d)  1.  The administrator shall make a decision on the request
to review the issuance of a stop work order or stop use order within
5 business days of receipt of the request.

2.  If the administrator determines that insufficient reasons are
provided in the request for a review of a stop work order or stop
use order, the request may be denied.

3.  The denial of a review of a stop work order or stop use order
shall be in writing and shall state the reasons for denial and include
information about the right to appeal the denial.

4.  If the administrator determines that sufficient reasons are
provided in the request for a review of a stop work order or stop
use order, the request shall be granted.

5.  If the administrator grants the request for a review of a stop
work order or stop use order, the administrator shall notify the per-
son making the request in writing of the date, time and location
where the review will take place and who will conduct the review.
The review shall be held within 10 days after the request for
review is granted, unless the person requesting the review asks for
and is granted an extension.

6.  If a review of a stop work order or stop use order is granted,
the person requesting the review shall be provided an opportunity
to meet with the administrator to present statements and docu-
ments regarding the order.

(e)  The administrator shall issue a written decision within 5
business days following a review of a stop work order or stop use
order.

(f)  The written decision from the administrator shall include
information about appeal rights and procedures if the decision
adversely affects the person requesting the review.

(4) HEARING BY THE SECRETARY.  (a)  A person adversely
affected by the decision of the administrator under sub. (3) on the
issuance of a stop work order or stop use order may request a hear-
ing on the order by the secretary.

(b)  A request for a hearing to review the decision of the admin-
istrator regarding a stop work order or stop use order shall be made
in writing to the secretary.

(c)  A request for a hearing to review the decision of the admin-
istrator regarding a stop work order or stop use order shall include
a statement of the specific reasons why the person believes the
decision is incorrect or inappropriate.

(d)  A request for a hearing to review the decision of the admin-
istrator regarding a stop work order or stop use order shall be
denied if the request is received more than 30 days after issuance
of the decision.

(e)  A hearing held by the secretary or designee to review the
decision of the administrator regarding a stop work order or stop
use order shall be a contested case hearing.  The hearing and the
decision issued after the hearing shall be governed by the provi-
sions of ch. 227, Stats.

Note:  Requests for a contested case hearing may be sent to the Department of
Safety and Professional Services Legal Counsel, P.O. Box 7190, Madison, WI
53707−7190.

History:  CR 05−049: cr. Register July 2006 No. 607, eff. 8−1−06.
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