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ORDER OF THE COMMISSIONER OF INSURANCE

RENUMBERING, RENUMBERING AND AMEND ING, AMENDING, REPEALING

AND RECREATING, AND CREAT ING RULES

To renumber ss . Ins 4 .10 (1.6) (d) ; to renumber and amend s . Ins 3 .49

(3) (d) ; to amend ss . Ins 4 .10 (14) (title), 18 .05 (3) and 18 .07 (4} (b) and

(6) ; to 'repeal and recreate ss . Ins 4 .10 (16) (title) and (a) to (c) and 17 .001

(3) and ch. Ins 5 ; and to create ss . Ins :3 .49 . (3) (d) 2 to 4, 3 .49 (3) (d) 2

Note, 4 .10 Note, 18 .07 (8), 18 .12 (6) and 1 .8 .1.5, relating to administ rative

procedures for contested cases under the jurisdiction of the office of the

commissioner of insurance and related boards .

ANALYSIS BY THE OFFICE OF THE C OMMISSIONER OF INSURANCE

Statutory authority : ss . 227 .45 (7), 227 .46, 227 . 47, 601 .41 (3) and

6 19 .15 (3) (a) , Stats .

Statutes interpreted : subch . III of ch. 227 and ss . 102 .31 (4),

153 .90, 60 1 . .44 (6), 601 .62 and 619 .17 (3), Stats .

This proposed rule repeals and recreates the chapter of the insurance

code governing the procedures for contested cases before the commissioner of

insurance (commissioner) . It generally codifies current agency practice and

will be useful not only for staff of the office of the commissioner (OCR), but
1, ..
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for respondents, petitioners and their attorneys who appear before agency

administrative law ;judges (ALJ's) . The proposed rule also amends current rules

relating to contested case proceedings before the board of governors of the

Wisconsin health care liability insurance plan (WHCLIP) and patients

compensation fund (PCF) . It clarifies rules governing hearings involving

decisions of the Wisconsin insurance plan (WIP) and creates similar provisions

governing appeals from decisions of the governing committee of the Wisconsin

automobile insurance plan (WAIP) .

A contested case is a process for resolving disputes about issues under

the jurisdiction of a state agency . A contested case may involve a hearing,

i . e ., a trial of the issues, before an ALJ, resulting in a decision or order

which determines the interests of the parties . The proposed rules of procedure

are organized as follows :

SUBCHAPTER I

The first subchapter creates the definitions applicable to the chapter

and describes its scope . The proposed rule does not apply to rule-making

hearings under ch . 227, Stats ., but only to contested case proceedings .

The next 3 subchapters describe the various methods by which a

contested case is initiated .

SUBCHAPTER II

A person seeking a declaratory ruling from the commissioner or a board

may initiate a contested case by filing a petition with the commissioner oY-a

board . A declaratory ruling is a decision which determines the applicability of

a statute or rule enforced by the commissioner to any person, property or state

of facts . The proposed rule describes the requirements for a petition and the

response from the commissioner or a board .

SUBCHAPTER III '
~ • . .
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Many contested case proceedings begin with either an order- or a notice

of hearing or both issued by OCI, after an examination or investigation of a

person who is or should be regulated by OCI, such as an insurance company or

agent or a per-son who appears to be engaging in an insurance business without

having the appropriate license to do so . OCI conducts regular market conduct

and financial, examinations of its licensees, and also annually invest igates

thousands of complaints from consumers and other sources . Any of these

activities may result in the issuance of an order, a notice of hearing or -both .

This subchapter codifies OCI's procedure for issuing orders .

OCI may issue prohibitory and mandatory orders for the purpose of

enforcing compliance with the insurance laws (often referred to as "cease and

desist orders") and orders of forfeiture for, statute and rule violations . OCI

also has the authority to issue an emergency order, prior to -a hearing,

summarily suspending an insurance agent's or other license or taking action

necessary to correct, eliminate or remedy a situation that might lead to an

insurer's financial delinquency. A person to whom an order is issued has the

right to a hearing to contest the order or penalty, as does an insurance company

that wishes to contest OCI's recommendations included in a report following an

examination of the company . The proposed rule specifies the contents of orders

issued by OCT . Unless the commissioner stays an order, it remains in effect

until contested case proceedings based on the order are concluded . A proposed

examination report, however, is not adopted by the commissioner until after the

conclusion of administrative proceedings if the insurance company requests a

hearing .

SUBCHAPTER IV

~~ . ,
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In addition to a respondent subject to an OCI order', all. of the

following also have the right to file a petition for a contested case proceeding

before the commissioner :

1 . A per-son whose application for an insurance agent's or other license

is denied .

2 . An insurer or employer aggrieved by a decision of the Wisconsin

compensation rating bureau (an entity with the statutory responsibility of

establishing classifications and rates for worker's compensation insurance) .

3 . A worker's compensation insurer which the department of industry,

labor and human relations alleges has failed to promptly pay claims or to

furnish that department with payment records .

4 . An individual who has been denied coverage, or has had his or her "

coverage terminated, nonrenewed or limited by the WIP .

5 . A person whose application for coverage is declined by the WAIP or

whose WAIP coverage has been terminated, or an insurer adversely affected by a

decision of the WAIP, after a review by the WAIP's governing committee upholding

the decision .

6 . A health care provider on which the office of health care

information assesses a forfeiture for violation of rules governing submission of

information .

A health care provider contesting a classification by the PCF or

WHCLIP, WHCLIP's termination of the provider's coverage or a recommendation by

the PCF peer review council for a surcharge on the provider's PCF fee, WHCLIP

premium or, both is entitled to file a petition for a hearing before the PCF

board .

~ ~• .
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The proposed rule establishes the requirements for an adequate

petition . An ALJ may require completion or clarification of a petition before

scheduling a matter for hearing .

SUBCHAPTER V

This subchapter ' prescribes the contents of a notice of hearing to

ensure that a respondent subject to regulation by OCI will have adequate notice

of the allegations involved and the opportunity to answer and defend against

those allegations, and that all parties will have an under-standing of the issues

involved in the proceeding . The subchapter also specifies the contents of an

answer to a notice of hearing, and permits the ALJ to allow amendment of the

pleadings . It also prescribes the rules for the form, filing and service of

documents in a contested case proceeding, which generally conform to similar

requirements for proceedings in civil courts .

SUBCHAPTER VI

This subchapter describes the authority of the person acting as

adjudicator in a contested case proceeding . A contested case is similar to a

civil trial . It is presided over by an ALJ, who may be the commissioner-,

another OCI official or employe, an employe of another state agency o2 :,a person

employed by contract . Commonly, hearings are conducted by an attorney employed

by OCI in the classified civil sex-vice who reports directly to the commissioner .

The ALJ acts as an impartial hearing examiner throughout the proceedings and has

the powers and duties specified in the proposed rule which are similar to those

of a circuit court judge in a civil trial .

The rule provides that the ALJ may schedule, reschedule or postpone

proceedings, rule on motions, issue subpoenas and administer oaths, admit

intervenors, provide for interpreters, regulate discovery, impose sanctions on

/° '~ . ,
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parties, generally supervise the course of proceedings and issue either proposed

or final decisions for the agency .

Patties are prohibited from ex parte communications with the ALJ in all

but class 1 proceedings . An ALJ who has a personal bias that would prevent him

or her from acting impartially or another reason for disqualification must

withdraw from a contested case . The fact that the ALJ is employed by OCI or' has

previously presided over cases involving the same or related parties, facts or

issues does not disqualify an ALJ .

This subchapter also creates sanctions which an ALJ ' may impose on a

party who fails to answer or make a required appearance or comply with a

scheduling or other ozder . The sanctions include authority for the ALJ to

decide a case based on the other party's allegations and issue a final decision,

or dismiss the proceedings in part or entirely or stay proceedings until the

disobedient party achieves compliance .

SUBCHAPTER VII

This subchapter creates miscellaneous provisions relating to the

following :

1 . Appearances . Parties may appear in person or by an attorney

licensed in Wisconsin .

2 . Motions . The form of motions and the procedure for hearing argument

on motions is prescribed .

3 . Subpoenas . The issuance of subpoenas by attorneys and the ALJ is

authorized .

4 . Record . The rule describes the preparationn of the record of

proceedings, preparation of and payment for transcripts and use of and payment

for court reporters .

<- ..
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5 . Public proceedings , The rule establishes that contested case

proceedings are open to the public, unless the ALJ authorizes protections for

trade secrets and other confidential information, excludes a prospective witness

from a portion of a proceeding or• excludes disruptive persons .

SUBCHAPTER VIII

This subchapter governs the conduct of prehearing conferences and the

hearing itself . An ALJ may hold one or more prehearing conferences to explore

possibilities for' settlement, clarify issues, rule on motions and discovery

requests and address other, matters that may aid the orderly consideration and

disposition of a case . An ALJ is permitted to decide a case on briefs without a

hearing if there is no factual dispute between the parties .

In a class 2 contested case (one in which OCI has taken or is

attempting to take administrative action or impose a penalty on a party) every

party is entitled to discovery under the statutes governing discovery in civil

cases in circuit court . In other classes of contested cases, the decision to

grant or deny a request for discovery is subject to the discretion of the ALJ 'o

The proposed rule specifies the ALJ's authority to limit or compel. discovery .

Parties are required to exchange witness lists and exhibits before the

hearing, by the time specified by the ALJ . The proposed rule permits an ALJ ' ,

based on a determination of , the effect on opposing parties, to exclude evidence

that is not produced in accordance with a scheduling ordez .

The ALJ is required to enter stipulations in the record . Parties may

stipulate to any issue or may settle a contested case at any time, with notice

to the ALJ .

Hearings are held at the time and location specified by the ALJ who

must consider the convenience of witnesses and the parties . A hearing or

portion of a hearing may be held by telephone . The proposed rule descr1.bes the
~~ ,



WHCLIP, PCF or is a declaratory ruling involving the health insurance risk-

sharing plan (HIRSP), in which case the governing board makes the final

decision .

An ALJ who has not been designated as the final, decision maker prepares

a proposed decision for the final decision maker's consideration . The proposed

decision includes proposed findings of fact, proposed conclusions of law, a

580R8
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order of and procedures for conducting hearings, in addition to the procedures

specified in ch . 227, Stats . It provides that the party having the burden of

proof generally has the initial burden of going forward and specifies which

party has the burden of proof in various classes of proceedings .

The procedures for examination and cross-examination of witnesses are

prescribed, as well as the use of deposition testimony . An ALJ may admit

hearsay evidence, giving it as much weight as he or she considers warranted by

the circumstances . . The proposed rule describes the procedures for introduction

of prefiled documentary exhibits and prepared testimony, as well as the

admission of evidence consisting of technical data that would make oral

testimony hard to follow. The ALJ may allow closing oral argument, permit or

require briefing or reopen a hearing to take additional evidence . Limitations

on the format and length of briefs are prescribed .

If an individual, small nonprofit corporation or small business

prevails in a contested case against a state agency, the prevailing party may

request an award of costs and attorney or expert witness fees . The proposed

rule prescribes the procedure for submitting and deciding such a request .

SUBCHAPTER IX

This subchapter governs the issuance of decisions . Final decision-

makingmaking authority may be delegated to the ALT. If it is not delegated, the

commissioner' is the final decision maker unless the contested case involves
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recommendation as to the final decision and order and the ALJ's signed opinion

explaining the proposed decision . Parties have 20 days to file written

objections to the proposed decision, which must be considered by the final

decision maker . The other parties have 10 days to file responses to objections .

Any variance from the proposed decision must be explained in the final decision .

A party to a contested case may ask the circuit court to review a final

decision . The proposed rule requires that parties entitled to petition for

review must be specified in the decision . Information relating to the

procedures for requesting a rehearing of a contested case and petitioning for

judicial review must be included in the final decision .

HIRSP GRIEVANCE PROCEDURE

The proposed rule also codifies the current procedure for resolving

grievances involving HIRSP . Applicants and policyholders have the right to a

review, first by HIRSP's administering carrier, and finally by an impartial

committee appointed by HIRSP's board of governors .

SECTION 1 . Ins 3 .49 (3) (d) is renumbered Ins 3 .49 (3) (d) 1 and

amended to read

Ins 3 .49 (3) (d) 1 . A method by which an applicant to the Plan denied

insurance or an insured under the Plan whose insurance is terminated may request

the committee to review sue tha denial or, termination and by which an insurer

subscribing to the Plan may request the committee to review actions or decisions

of the Plan which adversely affect sue tha. insurer . The method shall. specify

that sue requests for, review must be made in writing to the Plan and that the

decision of the committee in regard to sue k J12e review may be appealed by the

applicant, insured- or company to the commissioner of insurance as

~~, . .



within 30 days after receipt of a complete petition under subd . 2, unless the

petitioner waives the right to a hearing within 30 days . At the hearing, the

petitioner-` has the burden of proving by a preponderance of the evidence that the

committee's decision is erroneous under the policy terms or the plan's rules .

4 . Filing a petition under subd . 2 does not stay the action of the plan

with respect to termination of coverage . The plan shall comply with the final

decision and order in the contested case proceed ing .

SECTION 3 . Ins 4 .10 (14) (title) is amended to read :

Ins 4 .10 (14) (title) CANCELLATION ; NONRENEWAL AND LIMITATIONS ; REVIEW

OF ELIGIBILITY .

SECTION 4 . Ins 4 .10 (16) (title) and (a) to (c) are repealed and

recreated to read :

Ins 4 .10 (16) (title) RIGHT TO HEARING . (a) Each notice by the plan to

an insured-or applicant of cancellation, nonrenewal, reduction in cover-age or

declination shall include notice of the right to a hearing under ch . Ins; 5, if
<- ..
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provided for in ch . Ins 5 . A request for review ^~ appeal does net eperate as a

stay e-f the termination of coverage .

SECTION 2 . Ins 3 .49 (3) (d) 2 to 4 and Ins 3 .49 (3) (d) 2 Note are

created to read :

Ins 3 .49 (3) (d) 2 . The committee's decision under subd . 1, shall be in

writing and shall include notice of the right to a hearing under ch . Ins 5 if

the person files a petition for a hearing with the commissioner of insurance nott

later than 30 days after the notice is mailed . The notice shall describe the

requirements of s . Ins 5 .11 (1) .

Note : A petition under subd . 2 shall be filed as provided in s . Ins

5 .1.7 .

3 . The office of the commissioner of insurance shall hold a hearing
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the person files a petition for a hearing with the commissioner of insurance not

later than 30 days after the notice is mailed . The notice shall describe the

r'equir 'ements of s . Ins 5 .11 (1) .

(b) The office of the commissioner of insurance shall hold a hearing

within 30 days after receipt of a complete petition under ' par . (a), except under

either of the following circumstances :

1 . The issue is the plan's intent to cancel, nonrenew or reduce the

petitioner's coverage, and the plan waives the right to a hearing within 30

days .

2 . The issue is the plan's declination of the petitioner's application

for coverage and the petitioner waives the right to a hearing within 30 days .

(c) At the hearing the petitioner has the burden of proving by a

preponderance of the evidence thatt the plan's decision is erroneous under ,this

chapter or the policy terms .-

(d) Filing a petition under paY . (a) stays the action of the plan with

respect to cancellation, nonrenewal or reduction in coverage . The petitioner's

coverage shall remain in effect during the pendency of the pY•oceedings as :long

as the petitioner continues to pay the plan premium.

(e) The plan shall comply with the final decision and order in the

contested case proceeding . A final decision and order affirming the plan's

decision to cancel, nonrenew or reduce the petitioner's coverage shall take

effect 30 days after- the date of the final. decision and order . Upon receipt of

the final decision and order, the plan shall notify the petitioner, of the action

it intends to take to implement the order .

SECTION 5 . Ins 4 .10 (16) (d) is renumbered Ins 4 .10 (14) (e) .

SECTION 6 . Ins 4 . 10 Note is created to read :

+~ ~ ..
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Ins 4 .10 Note : A petition under sub . (16) shall be filed as provided

in s . Ins 5 .17 ..

SECTION 7 . Chapter Ins 5 is repealed and recreated to read :

Chapter Ins 5

ADMINISTRATIVE ACTIONS ;

RULES OF PROCEDURE FOR CONTE S TED CASES

SUBCHAPTER I

SCOPE; DEFINITIONS

INS 5 .01 PURPOSE ; APPLICABILITY ., (1) This chapter interprets subch .

III of ch . 227 and ss . 102 .31 (4), 1.53 .90, 601. ..44 (6) and 601 .62, Stats ., and

applies to administrative actions under the jurisdiction of the commissioner,

the HIRSP board and the PCF board .

(2) This chapter does not apply to rule-making hearings under subch „ II

of ch . 227, •S tats .

(3) This chapter does - not require a contested case proceeding before

the issuance of a declaratory order under s . 601 .41 (4) (b), Stats .

INS 5 . 03 DEFINITIONS . In this chapter :

(1) "Commissioner" means the commissioner of insurance or the deputy

commissioner of insurance acting under, s . 601 .11 (1) (b), Stats .

(2) "Contested case" has the meaning given in s . 227 .01 (3), Stats .

(3) "Declaratory ruling" means an administrative decision by the

commissioner or a board which, after a contested case proceeding, deter-mines the

applicability of a statute or rule enforced by the commissioner to any per-son,

property or state of facts .

(4) "Hearing" means the trial of the issues in a contested case .

(5) "HIRSP board" means the board of governors of the health insurance

risk-sharing plan established under s . 619 .15, Stats . ~ ,. .



amend the petition if it does not fully comply with s . 227 .41 (2), Stats ., OX 's .
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(6) "License" means any license, permit, approval, certificate of

authority, certificate of registration or similar form of permission required by

law and issued under chs . 601 to 655, Stats .

(7) "Office', means the office of the commissioner .

(8) "PCF board" means the board of governors of the Wisconsin health

care liability insurance plan and patients compensation fund established under

s . 619 .04 (3), Stats .

(9) "Person" means a natural . person, corporation, limited liability

company, partnership, cooperative, association, trust, other, business entity or

government entity .

(10) "Subpoena" means a command to give testimony or provide evidence . .

SUBCHAPTER II

DECLARATORY RULING

INS 5 .05 PETITION FOR DECLARATORY RULING . An interested person may

file with thee commissioner or a board a petition for a declaratory ruling under

s . 227 .41, Stats . The petition shall comply with s . 227 .41 (2), Stats ., and

shall state how the petitioner may be affected by the statute or rule referenced

in the petition .

INS 5 .06 RESPONSE TO PETITION Within a reasonable time after a

petition is filed under s . Ins 5 .05, the commissioner or board shall grant or

deny the petition . If the petition is granted, the commissioner or, bboard shall

initiate a contested case under s . 227 .41 (1), Stats ., by issuing a notice of

hearing in the form specified in s . Ins 5 .12 . If the petition is denied, the

commissioner or board shall issue a denial notice in writing, specifying the

reason for the denial . The commissioner or board may permit the petitioner to

Ins 5 . 05 .
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SUBCHAPTER III

INVESTIGATIONS ; ORDERS ISSUED BY OFFICE ; FORM FILING DISAPPROVALS

INS 5 .07 COMPLAINT ; INVES TIGATION (1. ) Any person may file with the

office a complaint about any person subject to regulation under ch . 153 or• chs .

600 to 655, Stats .

(2) Based on a complaint under- sub .. (1 . ) or other information available,

the office may investigate to determine whether there is probable cause to take

action against a person subject to regulation under ch . 153 or' chs . 600 to 655,

Stats .

INS 5 .08 ORDERS . (1) ISSUANCE . If the office determines, based on its

examination or investigation of a person regulated under ch ,. 153 or chs . 600 to

655, Stats ., that there is probable cause to believe that a person has violated

any provisions of those chapters, a rule promulgated under those chapters or, an

order under s . 601 .41 {4) (a) and 601 .63, 601 .64 or 601 .65 ', Stats ., the office

may issue an order under s . 153 .90 or 601 .41 (4) (a), Stats ., or, issue a notice

of hearing under s . 601 .62, Stats ., and s . Ins 5 .12, •oY both .

(2 ) CONTENTS OF ORDER . (a) An order under s . 153 .90 oz' ss . 601 .41 (4)

(a) and 601 .63, 601 .64 or 601 .65. , Stats ., shall be accompanied by notice of the

right to a hearing under s . 601 .62 (3) (a), Stats ., shall be captioned as

provided in s . Ins 5 .17 (1) and shall include all of the following :

1 . The identity and, if known, the address of each respondent to whom

the order' is directed .

2 . A statement of the facts constituting the basis for the order ,

3 . A reference to each statute, rule or order which each respondent

allegedly violated .

4 . A description of what the order requires each respondent to do .

i~ r~ ,
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5 . The signature and title of the designated employe of the office who

issued the order- .

(b) An oYder, uunder s . 631 .20 (4), Stats ., disapproving a form filing

shall be accompanied by notice of the right to a hearing under s . 601 .62 ( 3 )

(a), Stats ., and shall include all of the following :

1 . An explanation of why the form was not approved .

2 . A reference to each statute oz, administrative rule relied on for the

disapproval .

3 . The signature of the employe of the office issuing the disapproval .

(3) SUMMARY ORDERS . (a) The office may issue any of the following :

1 . A summary order- under ss . 227 .51 (3) and 628 .10 (2) (b), Stats .,

suspending an intermediary agents license and ordering the agent to cease and

desist from all activities of a licensed intermediary .

2 . A summary order under s . 645 .21 (2), Stats ., or a seizure order-

under s . 645 .23 (1), Stats ., to an insureY,

3 . A summary order- under any other section of the statutes suspending a

license issued by the office .

(b) A summary order shall take effect upon service under s . Ins 5 .17

(3) or upon actual . notice of the order to the respondent or the respondent's

attorney, whichever is sooner, and shall-continue in effect until the effective

date of the final decision and order' in any contested case proceeding arisingg

out of the order .

(c) In addition to the requirements of sub . (2), a summary order shall

include all of the following:

1 . A finding either that the public health, safety or, welfare requires

emergency action or that i Y•zeparable harm to the property ox- business of the

ke . .
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insurer or to the interests of its policyholders, creditors or the public may

occur unless the summary order is issued .

2 . A statement that the order is in effect and remains in effect until

the effective date of the final decision and order in any contested case

proceeding arising out of the order unless otherwise ordered by the

commissioner .

(d) The office shall simultaneously serve a notice of hearing under s .

Ins 5 .12 with a summary order' under this subsection .

SUBCHAPTER IV

ADVERSE DECISION OF OFFICE, BOARD, PLAN, FUND OR COUNCIL ;

RIGHT TO HEARING; PETITION

INS 5 . 09 RIGHT TO HEARING BEFORE COMMISSIONER . Any of the following

may initiate a contested case proceeding before the commissioner by filing with

the commissioner a petition meeting the requirements of s . Ins 5 .11 within the

time limit specified in the applicable statute or administrative rule :

(1) A person named as respondent in an order issued under s . Ins 5 .08 .

(2) An insurer whose form filing has been disapproved under s . 63 :1. :20,

Stats .

(3) A person whose application for a license is denied .

( 4 ) A person specified under s . 626 .31 (4) (a), Stats ., entitled to a

review of an action or decision of the Wisconsin compensation rating bureau .

(5) An insurer, entitled to a hearing under s . 102 .31 (4), Stats ., based

on a recommendation of the department of industry, labor and human relations .

(6) An applicant or policyholder who receives notice under s . Ins 4 .10

(16) from the Wisconsin insurance plan of cancellation, nonrenewal, reduction in

coverage or declination .

~~ . .



2 . The date of the petition .

r~~.. .
3 . Any of the following :
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(7) An applicant, policyholder or insurer entitled under ' s . Ins 3 . . 49

(3) (d) 1 to appeal a decision of the governing committee of the Wisconsin

automobile insurance plan .

(8) A person who receives a forfeiture assessment from the office of

health care information under s . 153 .90, Stats .

INS 5 .10 RIGHT TO HEARING BEFORE PCF BOARD . (1) Any of the following

may initiate a contested case proceeding before the PCF board by filing with the

board a petition meeting the requirements of s . Ins 5 .11 :

(a) A per-son adversely affected by a classification decision of the

Wisconsin health care liability insurance plan or patients compensation fund

under s . Ins 17 .24 (3) .

(b) A health care provider whose coverage under the Wisconsin health

care liability insurance plan is cancelled or nonrenewed under s . Ins 17 .25

(i5) .

(c) A health care provider entitled to a hearing under s . Ins 1.7 .285

(9) (a) on a recommendation of the patients compensation fund peer review

council .

(2) A health care provider is not entitled to a contested case

proceeding to resolve an issue regarding coverage by the Wisconsin health care

liability insurance plan, patients compensation fund or both . Any such issue

shall be resolved by civil litigation .

INS 5 . 11 PETITION ; RESPONSE; EFFECT ., (1) CONTENTS . (a) A petition for

a hearing need not be in any particular form, but shall be in writing and shall

include all of the following :

1 . The name and address of the petitioner ' .



notify the petitioner that the order is final because of the inadequacy of the

petition or, in the case of an unrepresented individual, refer the matter to the

administrative law judge who shall notify the petitioner in writing what,

additional information , i:s needed to complete or clarify the petition before the

al P .
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a . The case number of the order that adversely affects the petitioner

and an explanation of why the petitioner believes the order should be withdrawn

or modified .

b . A statement, of how the petitioner is adversely affected by a

decision of the office, board, plan, fund or council. , a reference to any legal

deficiency in the decision and the date on which the petitioner, received notice

of the decision .

c . If the petition relates to a denial by the office of the

petitioner's application for, a license, a statement of why the petitioner,

believes the denial should be modified or rescinded .

d . If the petition relates to a form filing disapproval, a statementt of

why the petitioner believes the form should be approved .

4 . If an attorney will appear on behalf of the petitioner, the

attorney's name aand address .

(2) RESPONSE . After receipt of a petition ; the office shall take one

of the following actions :

(a) Schedule the matter for hearing by issuing a notice of hearing

under s . Ins 5 .12 .

(b) If the petition is not timely filed, notify the petitioner that the

order is final becausethe petition was not filed within the specified time

period .

(c) If the petition does not satisfy the requirements of sub . (1) (a),

matter ' can be scheduled forr hearing .



conducted .

(g) The purpose of the hearing .

(h) The matter to be decided . ;~ ~,. ..
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(d) If neither the commissioner, a board or an official or employe of

the office designated by the commissioner or a board will act as administrative

law judge, refer the petition to the person who will act as administrative law

judge for appropriate action under par 's . (a) to (c) . .

(3) EFFECT . A petition for a hearing on an order under s . 601 .41 (4)

(a) and 601 .63, Stats ., does not stay or modify the order, but the

administrative law judge may, upon a motion by the respondent, suspend the order

as provided under se 601 .63 (4), Stats .

SUBCHAPTER V

NOTICE OF HEARING

PLEADINGS FORM AND FILING OF DOCUMENTS

INS 5 .12 NOTICE OF HEARING . (1) FORM . The office or administrative

law judge shall serve on each named party in a contested case a notice of

hearing which shall include all of the following :

(a) The title, in the form prescribed in s . Ins 5 .17 (1) (d), and the

case number of the contested case .

(b) The name and address of each party . In the case of a person

licensed by the office, the latest address on file with the office shall be

conclusively presumed to be the person's correct address .

(c) The date, time and place scheduled for a prehearing conference

under s . 227 .44 (4), Stats .

(d) The name of the administrative law judge .

(e) The class of the contested case under s . 227 .01 (3), Stats .

(f) The statutory authority under which the contested case will be
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(i) The date, time and place scheduled for the hearing .

(j) If the hearing is a class 2 proceeding, the allegations in the form

specified in sub . (2), or in the alternative, the notice of hearing may

incorporate by reference an order under s . Ins 5 .08 .

(k) The date by which the respondent must submit an answer if an answer

is required .

(L) The date the notice of hearing is issued .

(m) The signature of the attorney assigned to the contested case by the

office, or the signature of the administrative law judge if no attorney is

assigned by the office .

(n) A statement of the possible consequences of failing to answer or

appear, as provided in s . Ins 5 .21 .

(2) ALLEGATIONS . (a) Except as provided in sub . (1) (j), each notice

of hearing in a class 2 proceeding shall include allegations of the facts

constituting thebasis for the proceeding . If continuing conduct is alleged,

the allegations shall state its general nature and the approximate time cowered .

If one or more individual incidents are alleged, each one shall be alleged with

sufficient particularity to enable the respondent to deny, admit or defend it .

(b) Each notice of hearing shall specify the statute or rule alleged to

have been violated by the conduct alleged ..

INS 5 .13 ANSWER . (1) ANSWER REQUIRED .. Each named respondent required

to file an answer shall answer~ the notice of hearing by the specified time,

unless additional time is allowed by stipulation of the parties or the

administrative law judge, for good cause, allows a respondent additional time to

answer or to amend the answer . The answer shall be signed by the respondent or

by an attorney representing the respondent . If the respondent is a corporation,

~. . .
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limited liability company, partnership, cooperative or other association, the

answer, may be signed by any of its officers or, employes .

(2) CONTENTS . (a) An answer need not be in any particular form but.

shall include all. of the following :

1 . The case number designated in the notice of hearing .

2 . The date of the answer .

3 . A specific denial of each matezial, allegation of fact or law which

the respondent contr ,ovez •ts . A denial shall meet the substance of the allegation

denied . If the respondent intends in good faith to deny only a part or

qualification of an allegation, the respondent shall admit as much of the

allegation as is true and material and shall deny only the remainder .

4 . If applicable, a statement that the respondent is without knowledge

or information sufficient to form a belief as to the truth of a specified

allegation . This statement has the effect of a denial .

5 . A statement of any matter constituting a defense, affirmative

defense or mitigation of the matter charged which the respondent wishes to have

considered .

(b) Notwithstanding gar . (a), the administrative law judge may accept a

timely written communication from an unrepresented respondent as a sufficient

answer,, if the communication provides the administrative law judge with

sufficient information to determine the matters specified under par . (a) . If

the answer- is insuf ficient, the administrative law judge may order a respondent

to file a sufficient answer' within a specified time period .

(c) Each material allegation not controverted in an answer filed within

the specified time shall. be taken as true . Any new matter, set forth under par .

(a) 5 is deemed contr•ovested without service of a reply .

z~~ . ,
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(d) A respondent's failure to raise an issue in an answer constitutes

waiver of the issue, unless the administrative law judge allows the respondent

to amend the answer under s . Ins 5 .15 (2 ) .

INS 5 .15 AMENDMENT OF PLEADINGS, ( 1) Section 802 .09 ( 1 ) to ( 4 ) ,

Stats ., applies in contested cases under this chapter .

(2) The administrative law judge may permit a party to amend an answer

or pleading at any time during a contested case . The adminstrative law judge

may deny a motion to amend if the amendment would unduly delay or disrupt the

proceeding or would constitute a significant injustice to any party .

INS 5 .17 PAPERS,• IDENTIFICATION : FORM : FILING : SERVICE (1) PAPERS

CAPTIONED . . Except as otherwise permitted by the administrative law judge, each

party shall, to the extent practicable, caption each pleading, notice, motion,

brief, stipulation, decision, order and other paper filed in a contested case

with all of the following :

(a) 1 . If the contested case a rises under ch o Ins 17, the heading,

"Board of the Patients Compensation Fund .!'

2 . If the case arises out of a petition for a declaratory ruling by the

HIRSP board, the heading, !'Board of the Health Insurance Risk-sharing Plan ."

3 . In any other case, the heading, "Commissioner of Insurance ."

(b) The name of the paper .

(c) The legal file number assigned to the contested case .

(d) The title of the contested case in the form, "In the Matter of ,

" followed by one of the following :

1 . The name and designation of the petitioner in a class 1 proceeding .

2 . The name and designation of each respondent in a class 2 proceeding .

3 . The name and designation of the petitioner and the name and

designation of one of the following respondents in a class 3 pr•oceeding°
All ..



administrative law judge, each paper filed shall comply with all of the

following :
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a . The Wisconsin compensation rating bureau in a contested case arising

under s . 626 . 31 (4 ), Stats ., and s . Ins 5 . 09 (4) or s . 102 .3 1 (4), Stats .,, and

s . Ins 5 .09 (5) .

b . The Wisconsin insurance plan in a contested case arising under ss .

Ins 4 .10 (16) and 5 .09 (6) .

c . The Wisconsin automobile insurance plan in a contested case arising

under ss . Ins 3 . 4 9 ( 3 ) (d) 1, and 5 . 09 (7) .

d . The Wisconsin health care liability insurance plan, the patients

compensation fund or both in a contested case arising under ss . Ins 5 .10 ( :L) (a)

or (c) and 17 .24 (3) .

e . The Wisconsin health care liability insurance plan in a contested

case arising under ss . Ins 5 .10 (1) (b) and 17 .25 (16) .

f . The patients compensation fund peer review council in a contested

case arising under ss . Ins 5 .10 (1) (d) and 17 .285 (9) .

(2) FORM . Except as otherwise permitted or ordered by the

(a) It, shall be printed or typewritten on only one side of 8-1/2 by 11

inch paper .

(b) It shall be signed by the party, by the party's attozney ' or, if the

party is a corporation, limited liability company, partnership, cooperative or

other association, by any of its officers or employes . The name and mailing

address shall be printed or typewritten immediately after the signature .

(3) FILING ; SERVICE . (a) Filing of a paper is comp l ete upon its

receipt by the office or the administrative law judge before 4 :30 p .m . on any

business day .

~ ~, . . .



580R24
01/ :10/96

(b) Whenever a party files a paper in a contested case, that party

shall, on the same date, serve a copy on every other party .

(c) By filing a paper in a contested case, the filing party certifies

that he or she has served a copy on every other party as required by par . (b) .

No other affidavit of mailing or sex-vice is required .

(d) If any party claims not to have received a copy of any filed paper,

an affidavit of mailing constitutes presumptive proof of service .

(e) Mailing by the office to a person regulated by the office at the

latest address the person has on file with the office constitutes presumptive

proof of service .

(f) Section 801 .14 (2), Stats ., shall, govern the method and completion

of service of papers . Documents exceeding 15 pages in length may not be filed

with the office or administrative law judge by facsimile transmission .

(g) Section 801 .15 (5), Stats ., does not apply to proceedings under

this chapter .

(4) COPIES TO ADMINISTRATIVE LAW JUDGE . If the off i ce or a board,

plan, fund or council is not a party to a contested case, each party shall

furnish the administrative law judge with a copy of each paper served on the

other parties except papers served in connection with discovery .

(5) ' ADDRESS . Unless otherwise ordered by the administrative law judge,

the address for serving and filing documents with the office, the PCF Board, the

HIRSP board or the administrative law judge is :
Office of the Commissioner of :Insurance
Attn : Legal Unit
121 East Wilson Street
P . O . Box 7873
Madison, WI 53707-7873
Facsimile transmission number : 608-266-9935

SUBCHAPTER VI

ADMINISTRATIVE LAW JUDGE AUTHORITY ; SANCTIONS '~`"
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INS 5 .19 ADMINISTRATIVE LAW JUDGES . (1) APPOINTMENT . The

commissioner, an official or employe of the office designated by the

commissioner, an employe box-rowed from another agency as provided in s . 227 .46

( :1) (intro .), Stats ., or a person employed as a special project , or limited-term

employe by the office or appointed according to the terms of a contract to which

the office is a party, shall act as administrative law judge for each contested

case .

(2) AUTHORITY AND DUTIES . The administrative law judge may do any of

the following :

(a) Require the parties to submit supplementary pleadings in orde r to

clarify positions or issues .

(b) Consolidate proceedings and or-der the joinder of parties .

(c) Admit intervenors as parties to a contested case .

(d) Provide interpreters under s . 885 .37 (3) (b) and (3m), Stats .

(e) Make procedural rulings and issue scheduling and other -orders .

(f) Adjourn or postpone proceedings .

(g) Grant extensions of time to file papers .

(h) Issue subpoenas to compel the attendance of witnesses and the

production of evidence .

(i) Regulate discovery proceedings and issue orders to compel or limit

discovery .

(j) Hold prehearing conferences .

(k) Preside over and regulate the course of hearings .

(L) Administer oaths and affirmations .

(m) Receive evidence and make evidentiary rulings .

(n) Impose or recommend sanctions for disobedient parties .

(o) Require or permit parties to file written briefs and aYgumlants .
k`r ,
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(p) Supervise the compilation of the record .

(q) Order preparation of a written transcript, of oral, proceedings and

supervise preparation of the transcript .

(r) Issue proposed decisions ..

(s) Advise the final decision maker on final decisions and orders .

(t) Issue final decisions and orders if appointed as final decision

maker by the commissioner or a board .

(u) Certify the contested case record to a circuit court, if necessary

for a judicial review proceeding .

(v) Take any other action authorized by law .

(3) LIMITS OF AUTHORITY . The administrative law judge may not exerc ise

any authority that is reserved to the final decision maker` under this chapter-,

unless the commissioner or a board orders that the administrative law judge's

decision is the final decision . '

(4) IMPARTIALITY . (a) An administrative law judge shall withdraw from

a contested case if he or she has a personal bias regarding the matter or

another reason for disqualification that prevents him or her from acting in an

impartial manner .

(b) A party filing a motion under s . 227 .46 (6), Stats ., to disqualify

an administrative law judge in a class 2 or 3 proceeding shall include in an

affidavit attached to the motion a description of each specific act or situation

which the party believes demonstrates the administrative law judge's personal

bias or other basis for, disqualification . The party shall also file a brief

citing any applicable case law on which the party relies .

(c) A motion under par . (b) is timely if it is filed before the

prehearing conference or within 10 days after the party acquires knowledge or,

with reasonable diligence, should have acquired knowledge of facts allegedly
~<- ,



witnesses or evidence under s . Ins 5 .35, fails to comply with a subpoena, fails

to make a required appearance or fails to comply with an order issued by the

administrative law judge, the administrative law judge, on his or her own motion

or on a motion by an opposing party, may by order do any of the following which

the administrative law judge considers just in relation to the disobedient

ae ,
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demonstrating personal bias or other reason for disqualification of the

administrative law judge .

(d) Failure to file a timely and sufficient affidavit under par . (b)

constitutes a waiver of the right to object to the qualification of the

administrative law judge .

(e) An administrative law judge is not disqualified solely because he

or she is an employe of the office, or solely because the administrative law

judge has presided over a case involving the same or related parties, facts or

issues in the past .

(5) EX PARTE COMMUNICATIONS . If an administrative law j udge receives

an ex parte communication which violates s . 227 .50 (1), Stats ., the

administrative law judge shall deal with the ex parte communication as provided

under s . 227 .50 (2), Stats .

INS 5-.21 FAILURE TO APPEAR ANSWER OR COMPLY WITH ADMINISTRATIVE LAW

JUDGE'S ORDER . (1) FAILURE TO ANSWER OR APPEAR . If a party, without reasonable

excuse, fails to file an answer by the date specified in the notice of hearing

and fails to appear at the prehearing conference and the hearing scheduled in

the notice of hearing, the administrative law judge shall promptly issue and

serve a final decision finding the party in default, accepting the opposing

party's allegations as true and deciding the case based on those allegations .

(2) SANCTIONS AGAINST DISOBEDIENT PARTY . If a party fails to disclose

party's failure :
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(a) Disqualify the disobedient party from further participation in the

proceedings .

(b) Stay further pr•oceedi.ngs until the disobedient party cures the

failure .

(c) Prohibit the disobedient party from arguing designated issues or

introducing designated matters in evidence .

(d) Dismiss the pz•oceeding, or any part of the proceeding, if the

proceeding was initiated at the request of the disobedient pa Y•t.y .

(3) NOTICE ; OPPORTUNITY TO OBJECT . (a) If an order' under sub . (2)

would constitute a final decision in the contested case, the admi:nistY-ative law

judge shall issue the order as a proposed ecision under s . Ins 5 .43, giving the

parties opportunity to object . An order dismissing any party, proceeding ox-

cause of action is a final decision for purposes of s . 227 .52, Stats .

(b) The final decision maker shall issue the final decision under s .

Ins 5 .45 after, considering any objections to the proposed decision under s . Ins

5 .43 (2) .

(c) The final decision maker may order- the hearing reopened if the

party to whom the proposed decision is issued shows good cause for- any failure

described in sub . (2) (intro) .

SUBCHAPTER VII

MOTIONS ; SUBPOENAS ; RECORD ; MISCELLANEOUS PROVISIONS

INS 5 .23 APPEARANCES .. (1) A party may appear' in person or by an

attorney licensed to practice law in this state . .

(2) Each party or person appearing for ' a party shall furnish his or hex -

name and mailing address to the administrative law judge and shall promptly

notify the administrative law judge of any change of address . The mailing

~ ~ .
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address last furnished to the administrative law judge shall be conclusively

presumed to be the correct address .

INS 5 .25 MOTIONS . (1) GENERAL . A person requesting an or'der' from the

administrative law judge shall, make the request in the form of a motion which

clearly describes the order sought, and the grounds for granting it . A person

may move the administrative law judge for any substantive or procedural Yder

authorized by law, including any of the following :

(a) An order dismissing a party or case for lack of personal or subject

matter jurisdiction . A motion to dismiss for lack of jurisdiction may be made

at any point in the proceeding, but shall be made as soon as the basis for the

motion becomes apparent to the moving party .

(b) An order dismissing a contested case before a hearing for failure

to state a claim on which relief can be granted .

(2) FORM OF MOTION . Every motion , except the following, shall be

submitted in writing with at least 7 calendar, days' notice to all parties,

unless each nonmoving party waives the notice requirement :

(a) An oral motion made at a prehearing conference or hearing, unless

the administrative law judge requires that the motion be submitted in writing .

(b) An oral motion fox, an extension of time to file a paper . An

administrative law judge may rule on a motion under this paragraph on an ex

parte basis . The administrative law judge shall notify every other party if the

motion is granted .

(3) WRITTEN MOTIONS . A person filing a written motion sha ll comply

with s . Ins 5 .17 (1) to (5) . A moving party offering any affidavit, brief or

other document in support of a motion shall include a copy of each document with

the motion unless the administrative law judge permits or orders otherwise .

~A ..



RECORDING . (a) The administrative law judge shall provide for a stenographic or

electronic recording of oral , proceedings in a contested case . Proceedings shall

be electronically recorded unlesss a board is the final decision maker or the

administrative law judge determines that a stenographic record is neces tazy, in
r , ..
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(4) MOTION HEARING ; NOTICE . (a) Exceptt as provided in sub . (2) (b),

the administrative law judge shall give all patties an opportunity to argue a

motion, orally or in writing, before ruling on it . The administrative law judge

shall notify all patties of any scheduled motion hearing .

INS 5 .27 SUBPOENAS . (1) GENERAL . The administrative law judge or a

party's attorney of record may issue a subpoena in a contested case to compel .

the attendance of any witness or the production of relevant evidence . The

person issuing the subpoena shall serve a copy on all other pa rties . Sections

814 .67 and 885 .06, Stats ., govern the payment of witness fees and expenses .

(2) REQUEST FOR SUBPOENA . A party may request the administrative law

judge to issue a subpoena on behalf of that party by submitting the proposed

subpoena for the administrative law judge's signature . The administrative law

judge may not sign a blank subpoena form . The requesting party is responsible

for serving the subpoena and for paying any service, witness and travel fees .

(3) DENIAL ; LIMITATIONS . The administrative law judge may limit the

scope of a subpoena or deny a request for a subpoena if it appears to be

unreasonable, oppressive, excessive in scope or unduly burdensome .

(4) COMPLIANCE . In addition to the sanctions provided under s . Ins

5 :21, a person who fails to comply with a subpoena issued under this section may

be compelled as provided under s . 885 .12, Stats ., and may be - subject to

administrative sanctions including, but not limited to, sanctions for a

violation of s . 601 .42 . (4) . , Stats .

INS 5 .29 RECORD OF ORAL PROCEEDINGS ; TRANSCRIPTS (1) METHOD OF



delivered or mailed, may file with the administrative law judge a written notice

of any claimed error, and shall serve a copy of the notice on every other' party .

Any other' party may contest the claimed error within 20 calendar days after the

date the notice was mailed or delivered by notifying the administrative law

judge and the other parties . The administrative law judge shall make a'
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which case, the office or administrative law judge shall provide for the

stenographic record .

(b) Instead of an electronic recording of oral proceedings, any party

may provide for a stenographic record at the party's own expense . A party other

than the office that provides for a stenographic record shall furnish the

administrative law judge with the original and the attorney for the office, if

any, with a copy of the transcript at no cost . .

(c) Any party may make his or her own electronic audio recording of a

proceeding .

(2) ELECTRONIC RECORDING; COPIES . If the administrative law judge

makes an electronic recording of oral proceedings in a contested case, the

administrative law judge shall furnish a copy of the recording to any party who

requests a copy . The fee for an audio cassette recording is $10 .00 per . cassette

or any part of a cassette, except as provided in sub . (4) .

(3) TRANSCRIPT . (a) 1 . The administrative law judge may order the

preparation of a transcript from an electronic recording at the request of the

parties or, at the administrative law judge's discretion .

2 . If some or all parties agree that a transcript is needed, the

administrative law judge shall furnish each party requesting a transcript with a

copy of the prepared transcript . The parties requesting a transcript shall

share the cost of preparation equally, except as provided in sub . (4) .

(b) Any party, within 14 calendar days after the date the transcript is
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determination on the claim of error and shall notify all parties of any

corrections .

(c) If the office prepares a written transcript for its own purposes,

or at the request of any party for purposes of judicial review under s . 227 .53,

Stats ., thee office shall assume the cost of transcription . Any person may

obtain a copy of the transcript by paying the office's standard copying fee for

public records .

(4) COPIES FOR INDIGENT PARTIES . The office or administrative law

judge shall. furnish a free copy of the transcript, if one has been prepared, or

of the electronic recording of proceedings to any party who submits a written

motion and demonstrates to the administrative law judge's satisfaction that the

party has a legal need for it and cannot afford to purchase a copy . The request

shall include the purpose for which the copy is needed .

INS 5 .31 PROCEEDINGS OPEN TO PUBLIC ; EXCEPTIONS (1) PROCEEDINGS

OPEN. The public may attend the proceedings in every contested case except as

provided in s . 601 .44 (6) or 645 .24 (1), Stats ., or as otherwise ordered by the

administrative law judge .

(2) EXCEPTIONS . Upon motion by any party, the administrative law judge

may do any of the following by order :

(a) Prohibit the disclosure of information or restrict attendance at

any portion of a proceeding if the administrative law judge determines that the

order is necessary to prevent disclosure of a trade secret, as defined in s . .

227 .46 (7) (b), Stats ., or other information which is protected by law from

public disclosure .

(b) Exclude prospective witnesses from attending portions of a

proceeding if the administrative law judge determines that the order will

~~ . .



(m) Other matters which may aid the orderly consideration and

~. .
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promote the interests of justice . Exclusionary orders shall conform to s .

906 .15, Stats .

(c) Prohibit any person from further attendance at, a proceeding if that

person engages in disruptive behavior which inhibits the orderly conduct of the

proceeding .

SUBCHAPTER VIII

PREHEARINGS ; HEARING PROCEDURE

INS 5 .3 3 PREHEAR ING CONFERENCE . ( 1 ) PURPOSES . One or more prehearing

conferences may be held to consider or determine any of the following :

(a) Possibilities for settling the case .

(b) The clarification of issues .

(c) The necessity or desirability of amending the pleadings .

(d) The possibility of obtaining stipulations of fact, law or evidence

that will avoid unnecessary arguments or offers of proof .

(e) The party having the burden of proof in the proceeding .

(f) The identification of witnesses and evidence for hearing .

(g) Limitations on the number of witnesses

(h) The deadline for prefiling exhibits and prepared testimony under s .

Ins 5 .39 (5) (e) .

(i. ) Prehearing motions and discovery requests .

(j) The need for an interpreter under s . 885 .37 (3) (b) or (bm), Stats .

(k) The scheduling of proceedings in the contested case, including the

date, time and location of additional prehearing conferences, motion hearings

and the hearing .

(L) The scheduling of any telephonic testimony that will be offered .

disposition of the contested case .
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(2) MEMORANDUM. At the conclusion of a prehea t ing conference, the

administrative law judge shall prepare a memorandum for the record under s .

227 .44 (4) (b), Stats ., which summarizes the action taken and the agreements

reached at the conference . Agreements reached are binding on the parties

throughout the proceeding, except as otherwise ordered by the administrative law

judge . The administrative law judge may, in conjunction with the memorandum,

issue any procedurall orders necessary to implement the actions taken at the

prehearing conference . Copies of the memorandum shall be served on all parties .

(3) SUBMISSION ON BRIEFS . If the parties agree, during orafter a

prehearing conference, that there is no dispute of material , fact, the matter may

be submitted to the administrative law judge on written stipulated facts and

briefs, as provided in s . Ins 5 .41 .

INS - 5 . 35 DISCOVERY . (1) CLASS 2 CONTESTED CASES . In a class 2

contested case, every party is entitled to discovery as provided in s . 227 .45

(7) and ch. 804, Stats .

(2) OTHER CONTESTED CASES . In a class 1 or class 3 contested case, the

administrative law judge may by order authorize discovery by any party under s .

227 .45 (7) and ch. 804, Stats . Except as provided in s . 227 .45 (7) (a) to (d),

Stats ., the decision to grant or deny a discovery request in a class 1 or class

3 contested case is subject to the administrative law judge's discretion . The

administrative law judge may issue a discovery order in response to a motion by

any party .

(3) EXCHANGE OF EVIDENCE AND WITNESS LISTS . (a) Except as provided

under par . (b), or unless the administrative law judge orders otherwise, each

party in a contested case shall serve every other party with all of the

following by the date ordered by the administrative law judge :

R` P



party, the administrative law judge may issue an order- compelling discovery
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1 . The name and address of every person whom the party intends to call

as a witness at the hearing . Expert witnesses shall be identified as such .

2 . A copy of every document which the party intends to offer as

evidence at the hearing .

3 . A description of each item of physical evidence which the party

intends to offer as evidence at the hearing . Upon request by any other party,

the party offering the physical evidence shall permit the requesting party to

make reasonable inspection of the physical evidence before the hearing ..

(b) Paragraph (a) does not apply to witnesses or evidence used solely

to impeach witness testimony.

(c) After considering all of the following and any other relevant

factors, the administrative law judge may exclude evidence offered by a party

who, without showing good cause, fails to comply with par . (a) :

1 . The prejudice or surprise to the party against whom the evidence is

offered and the ability of the party to cure any prejudice .

2 . The extent to which waiver of the requirements of par . (a) would

disrupt the orderly andd efficient hearing of the contested case .

3 . Bad faith or wilfulness in failing to comply with par . (a) .

(4) PROTECTIVE ORDERS . Upon motion by any party, and for good cause

shown, the administrative law judge may issue a protective order under s . 804 .01

(3), Stats ., limiting discovery in any contested case, including a class 2

contested case .

(5) ORDER COMPELLING DISCOVERY . If a person fails to respond to a

discovery request under this section, the party seeking discovery may move the

administrative law judge for an order compelling discovery . Upon motion by any

under s . 804 .12, Stats .
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INS 5 .37 STIPULATIONS ; SETTLEMENT (1 ) STIPULATIONS . The parties may

stipulate to any matter at issue in a contested case . The pat ties may submit a

written stipulation signed by the parties to the administrative law judge who

shall enter it in the record . During a proceeding, the administrative law

judge, or any of the parties at the direction of the administrative law judge,

shall. dictate the contents of any oral stipulation for inclusion in the record .

(2) SETTLEMENT . At any time during a contested case proceeding , the

parties may agree to settle the case . . The parties shall notify the

administrative law judge of the agreement to settle .

INS 5 . 39 HEARING . (1) DATE, TIME AND L OCATION . (a) A hearing shall be

held at the date, time and location specified in the notice of hearing under s .

Ins 5 .12, or at another date, time and location ordered by the administrative

law judge . In rescheduling the date, time and location, the administrative law

judge shall consider all of the following :

1 . . The location and convenience of office staff involved in the

proceeding .

2 . The location and convenience of witnesses .

3 . The location and convenience of the parties .

(b) A hearing, or any portion of a hearing, may be held by telephone or

video-conference if the administrative law judge determines that, this method is,

justified for the convenience of any party or witness, and that no party is

unfairly prejudiced by this method . The party calling a witness to testify by

telephone or video-conference shall notify the administrative law judge before

the hearing to allow for making the necessary arrangements and is responsible

for providing the witness with a complete set of numbered copies of alll

~~exhibits .

~~- ..
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(c) The administrative law judge may adjourn, recess or postpone a

hearing as he or she considers appropriate .

(2) OPENING HEARING . (a) The administrative law judge shall open the

hearing with a concise statement of its scope and purpose and shall enter the

appearances i.n the record . If the administrative law judge permits opening

statements, they shall be limited to the following :

1 . A brief summary or outline in clear and concise form of the evidence

intended to be offered .

2 . A statement of the ultimate legal points relied upon .

(b) Opening statements are optional with each party, and do not

constitute evidence . The administrative law judge may limit the length of

opening statements .

(3) ORDER OF HEARING ; BURDEN OF PROOF . (a) In a class '1 proceeding

where the office has denied a license application, the office shall proceed

first with the presentation of evidence . The petitioner has the burden of

proving, by a preponderance of the evidence, that the denial should be modified

or rescinded .

(b) In a class 2 proceeding, the office shall proceed first with the

presentation of evidence and has the burden of proving its case by a

preponderance of the evidence .

(c) In any case not governed by par . (a) or (b), the petitioner-shall

proceed first with the presentation of evidence unless the administrative law

judge specifies a different order of proof to promote an orderly consideration

of the contested case . The petitioner has the burden of proof unless the

administrative law judge orders otherwise . The standard of proof shall be a

preponderance of the evidence . The rules of civil procedure for actions in

~,. ..
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circuit court shall guide the administrative law judge in deciding the order of

proof and the party having the burden of proof, if disputed .

(4) WITNESSES . (a) oath or affirmation . , The administrative law judge

or court reporter, if one is present, shall administer an oath or affirmation to

each witness, including a witness appea ring by telephone or video-conference,

before he or she testifies, as provided in s . 906 .03, Stats .

(b) Examination of witnesses . 1 . If the office is a party to the

proceeding, an employe of the office designated by the commissioner to act as

counsel. for the office shall examine and cross-examine witnesses on behalf of

the office .

2 : A party or the party's attorney on behalf of the party, may examine

and cross-examine witnesses . Only one individual may examine or cross-examine a

witness on behalf of a party except with permission from the administrative law

judge .

3 . The administrative law judge may examine any witness .

(c) Adverse witnesses, Any party may call as an adverse witness any

other party, any officer, agent or, employe of a party or any witness on behalf

of a party, if permitted by the administrative law judge .

(d) Cross-examination . Cross-examination is not limited to matters

covered on direct examination . The administrative law judge may limit cross-

examination as necessary to avoid needless waste of time or undue harassment of

witnesses .

(e) Limitation . The administrative law judge may limit the scope of

redirect and recross •-examination .

(f) Leading questions . Leading questions may not ordinarily be used in

the direct examination of a witness, but may be used in cross-examination . A



forth in the pleadings . If variances occur, the pleadings shall be considered

conformed to the evidence . The administrative law judge may grant a

postponement if necessary to give a party adequate time to rebut the evidence

involved in a variance .

(b) Objections; offers of proof . 1 . If the administrative law judge

sustains an objection to the admission of evidence, the party seeking to have

the evidence admitted may make an offer of proof . The administrative law judge

shall direct the form of the offer of proof .

2 . Failure of a party to object on the record to the admission of any

evidence is a waiver of the right to object .

3 . Failure of a party to make an offer of proof is a waiver of the

right to object to the administrative law judge's ruling on the objectidn .

580R39
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party may use leading questions in the direct examination of either, of the

following :

1 . An opposing party, or an officer, agent or employe of an opposing

party .

2 . A witness who is hostile, unwilling, adverse or evasive, if the

administrative law judge permits the use of leading questions in the examination

of thatt witness .

(5) EVIDENCE . (a) Admissibility . 1 . The receipt of testimony and

other evidence in contested cases is governed by s . 227 .45, Stats . The

administrative law judge shall admit evidence that has reasonable probative

value, but, shall exclude evidence that is immaterial, irrelevant or unduly

repetitious, or that lacks reasonable probative value . The administrative law

judge may admit hearsay evidence and shall accord it as much weight as the

administrative law judge considers warranted by the circumstances .

2 . Evidence submitted at the hearing need not be limited to matters set



580R40
01/10/96

4 . The administrative law judge may order- the pax,ties to brief any

objection . If the party making the objection fails to brief it, the objection

is waived .

(c) Documents . . Documentary exhibits shall, as far- as pr-acticable, be

on 8-1/2 by 11 inch paper' , unless the administrative law judge permits otherwise

or• unless the document is a form printed on 8-1/2 by 14 inch paper . The

administrative law judge may order- charts used as exhibits to be reduced to 8-

1/2 by 11 inch copies .

(d) Commies . , The administrative law judge may permit the filing or use

of a copy in place of any original document, subject to authentication by the

proponent if its authenticity is challenged in a pr-ehear •ing motion .,

(e) pYPfii Pd exhibits and prepared testimony, .The administrative law

judge may permit or order the parties to submit evidence in the form of

documentary exhibits or prepared testimony or both before the hearing . The

administrative law judge shall specify the date by which the evidence shall . be

submitted, in orderr to allow the parties reasonable time for review: Exhibits

and testimony submitted under this paragraph shall be admitted in evidence as

though given orally if the author is present and available for cY OSS-

examination .

(f) Technical data . If evidence consists of technical data that would

make oral presentation difficult to follow, oz- if information can be more

effectively presented visually, it may be pz-esented in exhibit form andd

supplemented and explained by oral testimony .

(g) Use of depositions . 1 . Section 804 .07, Stats ., governs the use of

depositions .

2 . The patties may stipulate to the admission of a deposition in

addition to those required to be admitted under s . 227 .45 (7), Stats .
~r ..
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(h) Addit ional evidence . At the hearing, the administrative law judge

may order or the parties may stipulate to the admission of additional ,

documentary evidence after the close of testimony . The administrative law judge

shall. keep the record open until . the additional evidence is filed or ' the

specified time for filing it has expired without its being filed . The

administrative law judge may, at the request of the stipulating parties, extend

the time for filing the additional evidence .

( 6) OFF -THE-RECORD DISCUSSIONS . During a hearing, the administrative

law judge may permit discussions off the record . If the administrative law

judge decides that a discussion off the record is relevant, he or she may

summarize it on the record or require the parties to discuss the matter, onthe

record .

(7) POSTPONEMENT ; ADJOURNMENT . The administrative law judge may, for

good cause and after consideration of the potential hardship to other parties ,

grant a postponement or adjourn a hearing .

(8) REOPENING . After the record is closed, no further evidence shall

be added to the record except by order of the administrative law -judge . The

administrative law judge may reopen the record to take further evidence if a

party moves for reopening and shows to the administrative law judge's

satisfaction that there is evidence that could not reasonably have been

discovered before the record was closed and that it should be admitted in the

interest of justice, or that documentary evidence used at the hearing was

inadvertently omitted . The administrative law judge may, on his or her own

motion, reopen a hearing to take additional testimony or admit additional

documentary evidence .

INS 5 .40 COSTS TO PREVAILING PARTY . ( 1 ) MOTION . (a) An individual or

small, business or small nonprofit corporation, as defined in s . 227 .4851(2) (c)
k(.,
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and (d), Stats ., that believes it mayy be entitled to costs under s . 227 .485 (3),

Stats ., may make a motion for, costs as provided in par . (b), (c) or (d) . The

motion shall include proof that the party is eligible for an award of costs

under s . 227 .485 (7), Stats .

(b) If a hearing is held, a party believing that it may prevail shall

make a motion for costs, if any, before the close of the hearing . The moving

party and the attorney r •epresenti.ng the office in a class 2 proceeding or the

office, board, plan, fund or council in a class 1 or- class 3 proceeding shalll

include arguments on the motion in the briefs ordered by the administrative laww

judge .

(c) If the matter is submitted to the administrative law judge on

briefs without a hearing, a party believing that it may prevail , shall file a

motion for costs, if any, at the time the parties agree to submit the matter on

briefs or within a reasonable time thereafter as permitted by the administrative

law judge, but not later than the due date of the party's bY,ief . The moving

party and the attorney representing the office in a class 2 proceeding or- the

office, board, plan, fund or- council in a class 1 or- class 3 proceeding shall.

include arguments on the motion in the briefs ordered by the administrative law

judge .

(d) 1 . If the matter is finally disposed of other than by a decision

under s . Ins 5 .45, the prevailing party shall file a motion for costs, if any,

and a brief in support of the motion within 30 calendar days after receiving

notice of the final disposition, except that if the parties settle the matter by

stipulation, a prevailing party may not file a motion for costs unless the

stipulation expressly authorizes the party to do so .

2 . The attorney representing the office in a class 2 proceeding ox -the

office, board, plan, fund or council in a class 1 or class 3 proceeding shall
r~. ..
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file a brief in opposition to the motion within 30 calendar days after the

deadline for filing under subd . 1 .

(2) PROPOSED DECISION ON MOTION .. (a) If the motion for costs is filed

under sub . (1) (b) or (c), the administrative law judge shall decide the motion

as part of the proposed decision under s . Ins 5 .. 43 . Even if the administrative

law judge is the f inal decision maker in the matter, the decision on the moti on

for costs shall be issued as a proposed decision .

(b) If the motion for costs is filed under sub . (1) (d), the

administrative law judge shall issue a ,pYOposed decision on the motion under s .

Ins 5 .43 .

(e) The parties may file written objections to the proposed decision

under s . Ins 5 . 4 3 (2) .

(3) PROCEDURE FOR DETERMINING COSTS . (a) Documentation . If the

administrative law judge recommends that the prevailing party be awarded costs,

the prevailing party shall, within 30 calendar days after service of the

proposed decision under sub . (2), submit documentation of all of the following

to the administrative law judge and to the office, board, plan, fund or council. :

1 . The number of hours for which compensation is sought, itemized

according to the work performed, the dates it was performed and the identity of

the individual performing the work .

2 . The hourly rate customarily charged by each individual for whom

compensation is sought and, if compensation in excess of $75 an hour for

attorney fees is sought, justification for a higher rate as required under s .

814 . 24 5 ( 5) (a) 2, Stats .

3 . Costs for which reimbursement is sought .

(b) Reply . Within 15 calendar days after the submission of

documentation under par . (a), the attorney representing the office, boatd, plan,
ak - ,



(b) The party having the bur-den of proof shall file the first brief,

unless the parties stipulate to the simultaneous filing of briefs . The

administrative law judge may permit or order the filing of reply briefs . Each

party shall file its brief by the date specified by the administrative law
01, .
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fund or- council which is a party to the contested case may file a written

response contesting any of the costs .

(c) Determination of costs . The administrative law ,judge shall

determine the eligible costs as provided under s . 227 .485 (5), Stats ., and if

the final decision maker' awards costs, the amount awarded shall be included in

the final decision .

(4) FINAL DECISION . If the final decision maker- awards costs despite

the administrative law judge's recommendation to the contrary, the parties and

the administrative law judge shall, after the final decision is issued, follow

the procedure in sub . (3) within the specified time periods .

(5) JUDICIAL REVIEW . A final decision awarding costs i s subject to

judicial review under s . 227 .52, Stats . A party may seek judicial review of a

final decision granting or denying an award of costs, regardless of whether the

party petitions for judicial review of the final decision on the merits of the

contested case .

INS 5 .41 ARGUMENTS ; BRIEFING . (1) FILING . (a) Unless the

administrative law judge permits oral argument instead of briefing o3:- determines

that briefing is not necessary, each party shall. file a written brief conforming

to sub . (2) on the issues involved in the hearing . If a brief contains a

summary of evidence or facts relied on, it shall, if possible, include

references to specific exhibits or pages of the record containing the evidence .

No new evidence may be attached to or referred to in a brief, other than

evidence admitted under' s . Ins 5 .39 (8) .
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judge, unless he or she grants an extension of the time forgood cause shown .

The administrative law judge may refuse to consider ' any brief that is not filed

on a timely basis . The filing of a party's brief before the specified date does

not affect the deadlines for, subsequent briefs .

(2) FORMAT ; LENGTH . (a) The following standards apply to all briefs

which shall :

1 . Be printed or handwritten on only one side of 8-1/2 by 11 inch

paper .

2 . Be double spaced .

3 . Have margins of not less than one inch on a11 . sides .

4 . If typewritten or typeset, have a typeface containing not less than

1 . 2 characters to the inch . .

(b) 1 . A party's initial, typewritten or typeset brief may not exceed 40

pages in length .

2 . A party's initial handwritten brief may not exceed 20,000 words or ,

50 pages in length .

(c) 1 . A party's subsequent typewritten or typeset brief may not exceed .

10 pages in length .

2 . A party's subsequent handwritten brief may not exceed 4,000 words or,

3.2 pages in length.

SUBCHAPTER IX

DECISIONS

INS 5 .43 PROPOSED DECISION . (1) ISSUED BY ADMINISTRATIVE LAW JUDGE .

If the administrative law judge is not the final dec ision maker in a contested

case, the administrative law judge shall prepare a proposed decision for

consideration by the final decision maker . The proposed decision shall includee

proposed findings of fact, proposed conclusions of law, a recommended final
, ,,
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order and the administrative law judge's signed opinion explaining the proposed

decision . The administrative law judge shall serve a copy of the proposed

decision on each party.

( 2) OBJECTIONS BY PARTIES . (a) Any par ty may file written objections

to the administrative law judge's proposed decision under sub . (1) . Unless the

final decision maker specifies a different time period, an objecting party shall

file objections within 20 calendar days after service of the proposed decision

and shall serve copies on the other parties . The objecting party shall, identify

the legal or factual grounds for each objection, and may file a written brief in

support of the objections .

(b) Any other party may file a written response to the objections under

par . (a) within 10 calendar days after the objections are filed ..

(c) A final , decision maker may, upon written motion by a party, do

either of the following :

1 . Extend or limit the time for filing objections or responses to

objections .

2 . Permit the patties to make further oral or written arguments to the

final. decision maker .

FNS 5 . 45 FINAL DECISION . (1) FINAL DECISION MAKER . (a) If the

proceeding arises under ch . Ins 17 or a petition for a declamatory ruling under

s . 619 .04 or ch . 655, Stats ., the PCF board shall be the final decision maker

unless the PCF board directs that the administrative law judge's decision shall

be final .

(b) If the proceeding arises out of a petition for a declaratory ruling

under subch . II of ch . 619, Stats ., the HIRSP board shall be the final decision,

maker, unless the HIRSP board directs that the administrative law judge's

decision shall be final .
F! N• ..



are parties for purposes of review under s . 227 47, Stats ., and shall include in

the proposed decision the nape and address of each person on the list . In

determining the parties in addition to those specified in par . (a), the

administrative law judge shall consider all . of the following criteria :
~~. ..
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(c) In any other case, the commissioner shall, be the final decision

maker unless the commissioner 'directs that the administrative law judge's

decision shall be final .

(2) CONTENTS ; NOTICE OF RIGHTS . The final, decision maker, after

considering any proposed decision and objections under s .. Ins 5 .43, shall issue

the final decision in a contested case .. The final decision shall include

findings of fact, conclusions of law, an order, the notice required under s .

227 .48, Stats ., and a copy of the relevant statutory provisions . If the final

decision varies from the administrative law judge's proposed decision,, the final

decision shall explain the reasons for the variation .

(3) ADMINISTRATIVE LAW JUDGE AS FINAL DECISION MAKER . If the

administrative law judge is designated as the final decision maker, the

administrative law judge may issue a final decision under sub . (1) without first

issuing a proposed decision under s . Ins 5 .4 :3, except as provided in s . Ins 5 .21

(2) .

(4) PARTIES FOR REVIEW. (a) Each of the following, unless dismissed as

a party by the administrative law judge, is a party under s . 227 .47, Stats ., for

purposes of review under s . 227 .53, Stats . :

1 . The office, if it participated in the proceeding as a party .

2 . The petitioner, if any .

3 . Each respondent .

4 . Any person permitted to intervene by the administrative law judge .

(b) The administrative law judge shall. prepare a list of persons who
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1 . The nature of the proceeding .

2 . The persons affected by the decision and the extent of that effect .

3 . The nature of the participation by those involved in the proceeding,

including attendance at hearings, cross-examination of witnesses and submission

of briefs .

(c) Each person listed as a party under par . (b) shall be served with

the final decision and any posthearing motion or petition for rehearing,

reopening or judicial. review, submitted by any party after service off the final

decision, and with any correspondence or other document directly related to the

hearing or decision .

SECTION 8 . Ins 1.7 .001 (3) is repealed and recreated to read :

Ins 17 .001 (3) "Hearing" means a contested case, as defined in s .

227 .01 (3), Stats .

SECTION 9 . Ins 18 .05 (3) is amended to read :

Ins 18 .05 (3) BOARD REVIEW . Any person denied coverage under the plan

or whose coverage is terminated by the administering carrier is entitled to a

review the beard under the .gri@Td£crree ,•,v,,,,.., ., established b.- the beard

undei- s--619 .1T-(3) --Ea,; State, Persons-denied the premium er

reductions un-dexic s s . ins 18 .12 are entitled .-,. R,,..~ this seet deduetible~ . zLn de .

G, Ins 18 .15 . A request for review does not stay the plan's termination of

coverage .

SECTION 10 . Ins 18 .07 (4) (b) and (6) are amended to read :

Ins 18 .07 (4) (b) The medical necessity of the service shall be

determined by the administering carrier

under- (a),

Re ,.
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(6) (title) PREEXISTING CONDITIONS . Pre existing Preexisting

conditions limitations shall conform with s . 61 9 . 14 ( 6) , Stats . Determinations

of what constitutes a pre existing Preexisting condition shall be made by the

administering carrier and shall be subject tebeard review under the grievanee

procedures established by the beard under s . 619 .15--( 3 ) (a),o-t-at9 ..

SECTION 11 . Ins 18 .07 (8) is created to read :

Ins 18 .07 (8) RIGHT TO REVIEW . Any person whose claim is denied or

reduced by the administering carrier is entitled to a review under s . Ins 18 .15 .

SECTION 12 . Ins 18 .12 (6) is created to read :

Ins 18 .1.2 (6) An applicant who is denied a premium or deductible

reduction is entitled to a review under s . Ins 18 .15 .

SECTION 13 . Ins 18 . 15 is created to read :

INS 18 . 15 GRIEVANCE PROCEDURE . (1) PURPOSE . This s ecti on implements

s . 619 .17 (3), Stats

(2) REVIEW BY ADMINISTERING CARRIER . . A person entitled under this

chapter to a review of a determination by the administering carrier shall first

request that the administering carrier review its determination . Upon receipt

of a request, the administering carrier shall review the determination, either

affirm, modify or rescind the original determination and provide the Yequester,

with a written response which includes the reason for its final determination . .

(3) GRIEVANCE COMMITTEE REVIEW ., (a) If a decision under sub . (2) is

adverse to an applicant or policyholder, the applicant or policyholder may

request a review of the decision . A request for review under this subsection

shall clearly describe the reason the requester believes the administering

carrier's decision is erroneous under subch . II of ch . 619, Stats ., this chapter -

or the terms of the plan policy .

fi r. „
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(b) The board shall appoint a grievance committee of at least 5

persons, a majority of whom are not members of the board, to review decisions of

the administering carrier that adversely affect an applicant or policyholder

entitled to a review under this chapter . The grievance committee shall conduct

a review based on written submission by the administering carrier and the

applicant or policyholder . No discovery is permitted . The grievance committee

may invite or permit a representative of the administering carrier and the

applicant or policyholder to appear and make an oral . statement during the

review . The grievance committee shall issue a written decision affirming,

modifying or rescinding the decision of the administering carrier, stating the

reason for the decision . The committee's decision shall be final .

(c) The grievance committee shall file a quarterly report with the

board on all actions taken under par . (b) .

(4) RESPONSIBILITY OF ADMINISTERING CARRIER. The administering carrier

shall comply with the final decision of the grievance committee .

SECTION 14 . EFFECTIVE DATE . This rule takes effect on the first . day

of the month commencing after publication, as provided in s . 227 .22 (2)

(intro .), Stats .

Dated at Madison, Wisconsin, this 11th day of January, 1996 .
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