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TO ALL TO WHO M THESE PRESENTS SHALL COME, GREET I NGS :

I, George E. Meyer, Secretary of the Department of Natural Resources and custodian of the
official records of said Department, do hereby certify that the annexed copy of Natural Resources
Board Order No . SW-12-96 was duly approved and adopted by this Department on June 26, 1996 .
further certify that said copy has been compared by me with the original on file in this Department

and that the same is a true copy thereof, and of the whole of such original .

IN TESTIMO NY WHEREOF, I have
hereunto set my hand and affixed
the official seal of the Department
at the Natural Resources Build in in
the City of Madison, this 7
day of September, 1 996 .

11' 0- e5;'2&
George E. yer, Secretary

(SEAL)

Quality Natural Resources Management
Through Excellent Customer Service

Clearinghouse Rule 96-018



The proposed amendments to ch .. NR 726 will allow for case closure at certain
hazardous substance spill sites with ES exceedances on the condition that a
groundwater use restriction is is-recorded at theCounty Register of Deeds Office .
(This conditional closure option will not apply to facilities, such as landfills,
with a design management zone ("DMZ") that has been established under s . NR
140 .22 .) To qualify for- this conditional closure option, the responsible party
wouldd be requi Y;ed to demonstrate that : (1) There aree naturally occurring
physical, chemical or biological processes ("natural attenuation") occurring on
the property or.properties in question which will restore groundwater, quality to
ch . NR 140 groundwater quality standards within a reasonable period of time ; (2)
Groundwaterr contamination will remain within the boundaries of the property or
properties for which groundwater use restrictions have been recorded ; and (3)
There are no threats to human health or the environment posed by relying . on
natural attenuation as long as the required groundwater, use restrictions are
enforced . ,,

:,After - a spill case has been closed with a groundwater, use restriction recorded at
the County Register of Deeds Office, the responsible party may, at any time after
groundwater contaminant concentrations fall below ch . NR 140 PALS, apply for
unconditional closeout and request that the Department record an affidavit at the
County Register ofDeeds Office which gives notice that the previously recorded
groundwater use restriction is no longer requi ted . The responsible party may
also apply for an exemption under , s . NR 140 .28 - if concentYations fall , below ch .
NR 140 ESs and appropriate criteria under s . NR 140 .28 are met . Once an
exemption is granted under s . NR 140 .28, the responsible party may apply for
unconditional case closure and may request that the department record an
affidavit at the county register of deeds office which gives notice that an
exemption has been granted under s . NR 140 .28 and that the previously recorded
groundwater use restriction is no longer ' required .

ORDER OF THE STATE OF WISCONSIN
NATURAL RESOURCES BOARD
RENUMBERING, AMENDING AND

CREATING . RULES

The Wisconsin Natural Resources Board proposes
an order to renumber NR 724 .13 (3) (e) ; renumber
and amend NR 726 .05 . .., . (2) ; amend . NR 140 .24 (2) (intro .)
and (4) and Table 5, 140 .26 (2) (a) and Table 6, ,

_ 724 .05 (2) (a), 724 .13 (3) .(a) 1, 2 and 3, 726 .05 (4) (d)
and 726 .05 (8) , (b)(note) ; . andcreate NR 140 .05 (14m), SW-12-96
700 .03 (38m) and (45m), 722 .07 (2)(note), 724 .13 (3) (e),
724 .17 (3) (a) 3, . .726 .. 05(2)(b) and (c), and 726 .05 (8) (am),
relating to the closure of hazardous substance spill . cases ..
where the department has determined that naturally occurring -,
physical, chemical or biological processes will restore
groundwater .. quality within a reasonable period of time .

Analysis Prepared by the Department of Natural Resources

Statutory authori ty : ss . 144 .442, 1.44 .76, 160 .21 and 227 . 11 , Stats .

Statutes interpreted : s s . 144 . 442 , 144 .76, Stats ., and ch . 160, Stats .

A site or. ;facility with groundwater contamination that , exceeds ch . -NR 140
enforcement standards ("ESs " ) requires a response under s . NR 140 .26 and is
currently not eligible for "case closure" under ch . NR 72. 6 .6 until contaminant
concentrations are below preventive action limits ( 11 PALs") or, with an exemption
'granted under s . NR 140 .28, between the PAL and the ES . Under the existing ch .
NR 726, when active remedial measures are no longer , effective in reducing the
concentration of contaminants in groundwater and where ch . -NR 140 ESs are still
exceeded, the case may not be closed, even when the Department has approved
turning off the ., active remedial measure .



Changes to several related administrative rules are also proposed as part of this
rule package . Amendments to chs . NR 140, 722 and 724 are proposed :
(1) To provide that relying on naturally occurring physical, chemical or
biological processes ("natuYal attenuation") is an acceptable response under ss .
NR 1.40 .24 and 140 .26 in instances where the Department has determined that
adequate source control measures have been implemented and ch . NR 140 ESs ox- PALs
will be attained within a reasonable period of time without the installation or-
further- operation of an active groundwater remediation system ; . (2) To specify
criteria that are to be considered in determining what is a reasonable period of
time to achieve ch : NR 140 groundwater quality standards ; (3) To suggestt that
responsible parties and environmental consultants refer to U .S . EPA guidance on
the selection of remedial actions fox- sites with petroleum contamination as part
of their evaluation of proposed engineered remedial systems ; and (4) To require
environmental consultants to document, in the progress reports that are required
under, s . NR 724 .13, their, evaluation of the effectiveness of active remediation
systems (to determine when active systems can be turned off and natural '
attenuation can be relied upon to achieve ch . NR 140 groundwater cltial.ity
standards within a reasonable period of time)

S ECTION 1 . NR 140 .05 (14m) is created to read :

NR 14 0 .05 (14m) "Natural attenuation" me ans the reduction in the
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concentration and mass of a substance and its breakdown pYOducts in gYOUndwater,

due to naturally occurring physical, chemical, and biological processes without

human intervention or• enhancement . These processes include, but are not limited

to, dispersion ;' diffusion, sorption and retardation', and degradation processes

such as biodegradation, abiotic degradation and radioactive decay .

SECTION 2 . NR 140,24 (2) (ntro .) is amended to Y-ead :

NR 140 .24 (2) RESPONSE OBJECTIVES . (intro .) Based on its evaluation of the

report required under sub . (1), and the assessment criteria of sub . (1) (c), the

department shall specify specify the responses to be implemented by the owner- or, operator

of the facility, practice ox-` activity designed to the extent technically and

economically feasible to prevent any new releases of the substance from traveling

beyond the design managementt zone or other applicable points of standards

application described in s. NR 140 .22 and restore contaminated groundwater within

a reasonable period of time ' ccnsiderina the criteria specified in s . " NR 722 .07 .

Both the source controll and the groundwater restoration components= of the

response shall be designed and implemented to :

SECTION 3 . NR 140 .24 (4) and Table 5 areamended to read:
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NR 14 0 .24 (4) RANGE OF RESPONSES FOR SUBSTANCES OF PUBLIC HEALTH OR WELFARE

CONCERN .. The range of responses which the department may take or may require the

owner or operator of a facility, practice or' activity to take if a preventive

action limit for, a substance of health or welfare concern has been attained or

exceeded are listed in Table 5 . More than one response may be taken or Y equired

by the depaY•tment .

Table 5

Range of Responses for Exceedances of a Preventive Action Limit for' Indicator,

Par'ameter's and Substances of Health oi- Welfare 'Concern

1 . No action pursuant to s . NR 140 .24 (5) and consistent with s~` .1 60 :23,

Stats .

2 . Saffiple uteliseE Eeqa}Ee sampling =f --_'__. Require the installation and

sampling of groundwater- monitoring wells .

3 . Require a change in the monitoring program, including increased monitoring .

4 . Require an investigation of the extent of gr •oundwateY contamination .

. .
5 . Require a revision of the operational procedures at the facility, practice

or activity .

6 . Requir e a change in the design oY construction of the facility, practice or-

activity .

7 . Require an alternate method of waste treatment or disposal .

8 . Require prohibition or closure and abandonment of a facility, practice or

activity in accordance with sub . (6) .



or . may require the owner ' or, operator of a facility , ppractice or' activity to take

if an enforcement standard for a substance of public health or welfare concern
. .

has been attained or exceeded at a point of standards application is listed in
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9 . Require remedial action to renovate or restore groundwater- quality .

10 . Require remedial action to prevent oY minimize the further discharge or

release of the substance to groundwater .

11 . Revise rules or criteria on facility design, location or management

practices .

12 . Require the collection and evaluation of data to determine whether natural
, . . . .

attenuation can be effective to restore groundwater quality within a reasonable

period of time considering applicable criteria specified in ss . NR 140 .24,

722 .07 and 722 .09 or 722 11 and require monitoring to determine whether or not

natural attenuation is occurring in compliance with the response objectives-in s .

NR 140 .24 (2) .

SECTION 4 . NR 140 .26 ( 2 ) (a) and Table 6 are amended to read :

NR 140 .26 (2) REGULATORY RESPONSES . (a) If a facility, activi ty or practice

is regulated under subch . IV of ch . 144 or 147, Stats ., the department shall

require responses as necessary, based on the evaluation of the increased

concentration as outlined in sub . (1), to prevent any new releases of the

substance from traveling beyond the design management zone or other applicable

point. of standards application described in s . NR 140 .22 and restore contaminated

gYOUndwater, within a reasonable period of time considering the criteria

specified in s . NR 722 .07 . Both the source control and the groundwater

restoration , components of the response shall be designed to achieve compliance

with the enforcement standard at the point of standards application and to

achieve compliance with the preventive action limit at the point of standards

application unless compliance with the preventive action limit is not technically

and economically feasible . The range of responses which the department may take



7 . Revise rules or criteria on facility design, location or management

practices .

8 . Require the collection and evaluation of data to determine whether natural

attenuation can be effective to restore groundwater quality within -a reasonable

period of time , considering applicable criteria specified in ss . NR 140 .24 ,

722 .07 and 722 .09 or 722 .11, and require monitoring to determine whether or not
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Table 6 . More than one response listed in Table 6 may be required by the

department . In addition, the department may take or may require the owner ,or

operator of a facility, practice or , activity to take one or more responses from

Table 5, except response number- one .
._

Table 6

Range of Responses for Exceedances of Enforcement Standards for Substances of

Health or Welfare concern

`1 . Require a revision of the operational procedures at a 'facility, practice or

activity .

2 . Require a change in the design or constYUCtionn of the facility, practice or

activity .

3 . Require an alternate method of waste treatment or disposal .

4 . Require prohibition or closure and abandonment of a facility, practice or
, .

activity .
, .

5 . Require remedial action to renovate or restore groundwater quality ..

6 . Require remedial action to prevent or- minimize the further release of the

substance to groundwater .



SECTION 9 . NR 724 .13 (3) (a) 1 ., 2 . and 3 . are amended to read :
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natural attenuation is occurring in compliance with the requirements of s . NR

140 .26 (2)(a) .

SECTION 5 . NR 700 .03 (38m) is created to read :

NR 700 .03 (38m) "Natural attenuation" means the reduction in the

concentration and mass of a substance and its breakdown products in .gr-oundwater-,

due to naturally occurring physical, chemical, and biological processes without

human intervention or enhancement . These processes include, but are not limited

to, dispersion, diffusion, sorption and retardation, and degradation processes

such as biodegradation, abiotic degradation and radioactive decay .

SECTION 6 . NR 700 .03 (45m) is created to read :

NR 700 .03 (45m) "Property boundary" means the boundary of the total

contiguous parcel of land owned or leased by a common owner- or lessor-, regardless

of whether public or private roads run through the parcel .

SECTION 7 . NR 722 .07 (2) (note) is created to read :

Note : The department suggests that responsible patties and their,

consultants should refer to the following U .S . EPA guidance document as part of

their evaluation of remedial action options for, sites with petroleum

contamination : "How to Evaluate Alternative Cleanup Technologies for- Underground

Storage Tank _Sites ;.," .May 199 5 . (U . S . EPA 5 10-B-95 - 007) which may be obtained

from : Superintendent of Documents, U .S . Government Printing Office, P .O . Box

3 71945, Pittsburgh, PA 15250 - 7954, Stock Number 0 55-000-00499-4 .

SECTION 8 . NR 724 .05 (2) (a) is amended to read :

NR 724 .05 (2) (a) The plans, reports and specifications required by ss . NR

724 .09 724 .11 724 .13(2) and 724 .17(2) shall be submitted simultaneously and may

be combinedd in a single report .



SECTION 13 . NR 726 .0 5 ( 2 ) is renumbered NR 726 .05(2)(a) and is amended to read :

NR 724 .13 (3) " (a) 1 : As applicable to the site or facility, total

contaminant extraction and destruction to date in pounds of contaminant removed-r .

2 . A discussion of any system operational problems, periods of shutdown,

equipment malfunctions and any potential problems;- `'

`3 . An overall evaluation of the effectiveness of the system, including an

evaluation of whether or not any active ' remediaton should be modified or turned

off , based upon actual and'-projected contaminant destruction data, whether ornot

natural attenuation can be relied upon to effectively complete the remediation,

whether, or not natural attenuation monitoring will be required, and whether o Y

not the site or facility is ready to a pply for case closure under- ch . NR 26--a-ad

SECTION 10 . NR 724 .13 (3) (e) is renumbered NR 724 .13 (3) (f) .

SECTION 11 . NR 724 .13 (3) ` (e) is created to read :

NR 724 .13 (3) (e) A completed Yemediation system operation and maintenance

reporting form supplied by the department, to be submitted semi-annually fox -

those sites or facilities with active engineered remediation systems or annually

for those sues or facilities with passive remediation systems . '

Note : Copies of Y emediation system operation and maintenance reporting

forms may be obtained from any regional office of the department, or by writing

to the Department of Natural Resources, Bureau for Remediation and Redevelopment,

P .O . Box 7921, Madison, Wisconsin 53707 . `"

SECTION 12 . NR 724 .17 (3) (a) 3 (note) is created to read

: Note: Long term monitoring for, groundwater includes groundwater table

elevation data . This data is used for the system effectiveness reporting

required by s . NR 724 : 13 as well as for the assessment used to determine what

attenuation processes are occurring at the site .



discharge a hazardous substance have been removed, contained or' controlled
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NR. 726 .05(2)(a) A request for case closure shall be submitted in writing

on a close out form supplied by the department and shall be accompanied by a

report .a_me„_t_at documenting that the applicable public health and

environmental laws, including chs . NR 700 to 724 where applicable,, have been

complied with or where ch . NR 140 enforcement standards or preventive action

_'_ . "'. ___limits are exceeded that the criteria in par . (b) are satisfied . The department

"e, qej9aL=tFaent .

Note : Copies of close out forms may be obtained from any regional office

of the department or by writing to the Department of Natural Resources, Bureau

for Remediation and Redevelopment P .O . Box 7921, Madison, Wisconsin 53707 .

SECTION 14 . NR 726 .05(2)(b) and (c) are created to read :

NR 726 .05(2)(b) For hazardous substance discharge sites with gr'oundwater'

contamination that exceeds ch . NR 140 enforcement standards or preventive action

limits, the responsible party may request case ,closure, and the department may

.- grant the . x ;equest under this section,, if the responsible party submits supporting

documentation to the .department and the department determines that all of the

following criteria are satisfied :

1 . Adequat:e , sour •ce control measures have been taken which include all of

thee following : , .

, . , a . - Whether regulated or registered under ch . ILHR 10 or- not, all existing

undergY•ound storage tanks have been removed, permanently closed or, upgraded to

prevent new discharges of hazardous substances to the groundwater that would

violate ch . NR 140 . The same r •equiY ement applies to all new and replacement

undergY-ound storage tanks not regulated under ch . ILHR 10 .

b . All new and replacement underground storage tanks regulated under ch .

ILHR 10 have been constructed and are being monitored in accordance with ch . ILHR

10 . _

c . All other ' existing tanks, pipes, barrels or other- containers which may



to prevent, to the maximum extent practicable, new discharges of hazardous

substances to the groundwater that would violated ch . NR 140 .

d . _ Where applicable, immediate and interim actions have been taken in

accordance with ch . NR 708 to protect public health, safety and welfare and the

environment .

e . Free product has been removed in accordance with the criteria in s . NR

708 .13 . ,

f . or both, of a substance and its breakdownThe concentration or mass,

which gives notice that the previously recorded groundwater use restriction is
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products existing in soil or groundwater, or both, have been reduced if the

actions are deemed necessary to restore gY OUndwater , wwithin ,a reasonable period of

time, to adequately protect public health and the environment, or, to prevent

groundwater- contamination from migrating beyond the boundaries of the property or

properties for- which groundwater use Y estY ic ,tions have been Y•ecorded .

2 . Natural attenuation will bring the groundwater into compliance with ch .

NR 140 groundwater quality standards within a reasonable period of time,

considering the criteria in s . NR 722 .07 .

_ 3 . Groundwater contamination exceeding ch . _ NR 140 preventive action limits

will not migrate beyond the boundaries of the property or, properties for which

groundwater, use restrictions have been recorded .

4 . If there are ch .. NR 140 enforcement standard exceedances on the .,

property or properties, a groundwater use restriction which satisfies the

requiYements of sub . (8) (am) has been recorded at the county register- of deeds

office for-, each property .

5 . There is no existing or, anticipated threat to public health, safety oY

welfare, or-,the environment .., as _e-g ___iL-ede#ndwater tise

resz~~e~~e~ts-are e--e

(c) For , cases that have been closed conditioned upon the recording , of a

groundwater use restriction pursuant to par .. (b), the responsible party may, at

any time after- groundwater contaminant concentrations fall below ch . NR 140

pY eventive . .action limits, apply for, unconditional case closure and may request

that the department record an affidavit at the county register, of deeds , office



SECTION 17 . NR 726 .05(8) (am) is created to read :

NR 726 .05(8)(am) That the property owner record a groundwater, use

restriction for, the property at the county register of deeds office which

specifies the legal description of the property, the location, type and

concentration of the contaminants and includes the following standard language :

"Natural attenuation has been approved by the Department of Natural Resources to

remediate groundwater exceeding ch . NR 140 groundwater standards within the

boundaries of this property . Construction of wells where the water quality

exceeds the" drinkiig` water standards in ch . NR 809 is restricted by ch . NR 811

and ch . NR 812 . Special' well construction standards or water treatment
, . . .

requirements, or` both, ` or well construction prohibitions may apply . Anyone who

proposes to construct or reconstruct a well on thisproperty is required to

contact the Department of Natural Resources' Bureau of Drinking Water and
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no longer required . The responsible party may also apply for an exemption under

s . NR 1 .40 .8 if concentrations fall below ch . NR 140 enforcement standards and

the appropriate criteria under s . NR 140 .28 are met . Once an exemption is

granted under ' s . NR 140 .28, the `responsible party may apply for unconditional

case closure and may request that the department record an affidavit at the

county register- of deeds office which gives notice that an exemption has been

granted under s . NR 140 .28 and that the previously recorded groundwater use

restriction is no longer required .

SECTION 15 . NR 726 .05(4)(b) is amended to read :

NR 726 .05(4)(b) Cause a violation of ch . ' NR 140 groundwater quality

enforcement standards at any applicable point of standards application, except

where the department has granted an exemption under s . NR 140 .28 for a specific

hazardous substance or the 'criter'ia under s . NR 726 .05(2)(b) are met .

SECTION 1.6 . NR 726 .05(4)(d) is amended to read :

NR 726 .05(4)(d) Cause a violation of air ' quality standards contained in

chs : NR 400 to 499 te be atta lned er,emeeedea : .



(SEAL)
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Groundwater to determine what specific requirements are applicable prior to

constructing or reconstructing a well on this property ."

SECTION 18 . NR 726 .05 (8)(b) (note) is amended to read :

NR 726 .05 (8) (b) Note : The restrictions imposed on a property by a deed

restriction required under ' s . NR 726 .05 (8)(a) or, am may be modified with the

approval of the department if circumstances change . In this case, an affidavit

may be recorded at the register of deeds office for the county in which the

property is located to update or modify a restriction required under s . NR 726 .05

(8) (a) or am or an affidavit required under s . NR 726 .05 (8) (b) .

The foregoing rule was approved and adopted by the State of Wisconsin
Natural Resources Board on June ?-6, 1996

The rule shall take effect on the first day of the month following
publication in the Wisconsin administrative r 'egister ' as provided in s .
227 .22(2 )( intro .), Stats .

Dated at Madison, Wisconsin

STATE OF WISCONSIN
DEPAF7fI'MENT OF NATURAL RESOURCES

By / ,v ~f X,, 'I -- c
qeorge E . ieyer, Sec



State of Wisconsin 1 DEPARTMENT OF NATURAL RESOURCES

Tommy G . Thompson, Governor
George E. Meyer, Secreta ry

IN REPLY REFER TO :September 4, 1996

3e
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"EV"BURfq(jllU ' tS

Dear
N/

. Poulson

R-,Id.d
PVW

Quality Natural Resources Management
Through Excellent Customer Service

WISCONSIN
DEPT . OF NATURAL RESOURCES

Box 7921
1 01 South Webster Street

Madison , Wisconsin 53707-7921
TELEPHONE 608-266-2621

FAX 608-267-3579
TOO 608-267-6897

Mr. Gary L .. Poulson
Assistant Revisor of Statutes
131 West Wilson Street - Suite 800
Madison , WI

Enclosed are two copies, including one certified copy, of State of Wisconsin Natural Resources Board
Order No.SW-12-96. These rules were reviewed by the Assembly Committee on Natural Resources
and the Senate Committee on Environmental. Resources and . Urban Affairs pursuant to s . 227.19, Stats .
Summaries of the final regulatory flexibility analysis and comments of the legislative review
committees are also enclosed .

You will note that this order takes effect followingg publication . Kindly publish it in the
Administrative Code accordingly .

Sincerely,

eorge E. M r
Secretary

Enc .
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