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SUPREME COURT OF W SCONSI N

Nor1 CE

This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.

No. 12-04

In the matter of Amendnents to Fl LED

W sconsin Suprene Court Interna

Operating Procedures I1.A

and |I1.B. MAY 4, 2012

Di ane M Frengen
Cerk of Supreme Court
Madi son, W

The Suprene Court, on its own notion, has considered
the advisability of anmending its Internal Operat i ng
Procedures. This matter canme before the court on Justice
Pati ence Roggensack's proposal to anmend the Wsconsin
Suprene Court's Internal QOperating Procedures regarding the
court's open adm ni strative conferences.

The court considered this mtter at an open
adm nistrative conference held on Mnday, February 27
2012. The court adopted the proposed anendnents on a 4-3
vot e. Chief Justice Abrahanson, Justice Bradley, and
Justice Crooks dissented.

I T IS ORDERED that effective the date of this order:

SECTION 1. Suprene Court Internal Operating Procedure

[1.A is anended to read:
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A.  Court Schedul e

Subject to nodification as needed, in the spring of
each year the court sets a schedule for its decisional
process for each nonth from Septenber through June. During
each nmonth the chief justice may schedule oral argunents,
deci si on conferences, and adm nistrative conferences on the
agreed-upon calendar. Any changes in court dates need
unani nous approval .

Adm-ni-strative—nmatters Filed rules petitions are

di scussed at open conference as they arise may require. No

matter, except filed rules petitions, shall be on the

agenda for or discussed in open admnistrative conference

unless a mmjority of the court gives prior approval in

cl osed conference or by email for the placenent of that

matter on the open conference agenda.

SECTION 2. Suprenme Court Internal Operating Procedure

I11.B. (intro.) is anmended to read:

Subjeet—to—par—¢g,—after—the After a public hearing is

held the court neets in open conference in the Suprene
Court Hearing Room to discuss the nerits of and act on the
rules petition. The court also holds open conference on

other admnistrative matters if a majority of the court has

given prior approval in closed conference or by email for

the placenent of such adnministrative nmatter on the open
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conference agenda. The following provisions apply to the

open conference on rules petitions:

SECTION 3. Suprene Court Internal Operating Procedure
I11.B.1. is amended to read:

1. Notice. The court gives notice prior to the
conference as pronptly and as wdely circulated as
feasible. Witten notice of the conference is nailed to
persons who appeared at the public hearing, filed materia
with the court in the matter or made a witten request to
the clerk of the court for notice of conference. If the
court schedules the <conference to be held immediately
followng the public hearing, notice of the conference is
given in the order setting the rules petition for public
heari ng.

SECTION 4. Suprenme Court Internal Operating Procedure
I11.B.6. is amended to read:

6. Adjournment. If the court does not conplete
di scussion of the rules petition at the conference, it
adj ourns the conference to a specified date or a date to be
determned. If not adjourned to a specific date, notice of
an adj ourned conference is given pursuant to par. B.1

SECTION 5. Suprenme Court Internal Operating Procedure

[11.B.7.a. and b. are anended to read:
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a. An open conference is not held when it appears

that only non-substantive aspects of the rules petition

wi |l be discussed.

b. Upon vote of the majority in open court, the court
may discuss and act on the rules petition in conference
closed to the public.

SECTION 6. Suprene Court Internal Operating Procedure
[11.B.7.c. is repealed.

I T IS FURTHER ORDERED that notice of these amendnents
of the Wsconsin Suprene  Court | nt er nal Operat i ng
Procedures be given by a single publication of a copy of
this order in the official state newspaper and in an
official publication of the State Bar of W sconsin.

Dated at WMadison, Wsconsin, this 4th day of My,

2012.

BY THE COURT:

D ane M Frengen
Clerk of Suprene Court

12 SHI RLEY S. ABRAHANMSON, CJ. (di ssenting).
Today, Justices Prosser, Roggensack, Ziegler, and Gabl eman

join to adopt Justice Roggensack's proposal to nove open
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adm nistrative conferences behind closed doors. As a
result, the public is shut out fromthe public's business.

12 In 1999 the Wsconsin Suprene Court, the first in
the country, proudly opened its deliberative conferences on
adm nistrative matters to the public.? W acted in
recognition that the Wsconsin Constitution requires the
W sconsin Suprene Court to do nore than decide cases. This
Court has the constitutional responsibility and authority
to administer the entire judicial systemof the state.?

13 Adm ni strative conferences should be open to the
public, as Justice Crooks expl ained, because adm nistrative
decisions "have a profound effect on the citizens of
W sconsin and their court systeni and "citizens should have
the ability to see just how and why those decisions are
made. "3
14 You may ask, as Justice Bradley repeatedly asked

during the court's open public discussion of Justice

Roggensack's proposal: "Wiat is the public policy, what is

1'In 1995 the court opened its deliberations on rules
petitions to the public. W believe we were the first in
the country.

2 Ws. Const. Art. VII, sec. 3(1): "The supreme court
shal | have superintending and adm nistrative authority over
all courts.”

3 See Justice Crooks and Justice Bablitch, April 4,
1999, proposal to open admnistrative conferences. The
proposal was adopt ed. The full release of their proposal
is attached hereto.
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a good public policy reason, to exclude the public from
this process?"* Wy shut out the public?

15 Justices Roggensack, Ziegler, and Gableman each
gave a different justification for closing admnistrative
conf erences. When Justice Gableman asked Justice Prosser
for his opinion on the matter, Justice Prosser replied: "I
think it would be better if | did not speak." He spoke no
nore. He cast his vote in favor of the proposal.

(1) Justice Roggensack cl ai s t hat cl osed
admnistrative conferences wll help the court release
opi ni ons nore pronptly;

(2) Justice Gableman <clains that Wsconsin is an
outlier; that other states do not have open admnistrative
conferences; and that we should follow their practice; and

(3) Justice Ziegler clains that the court's imge is
tarnished when the public <can wtness the ~court's
di scussi ons.

16 Al three clains are wong-headed and totally
unsubst ant i at ed. Justice Crooks characterized the closing

of adm nistrative conferences as "tragic."

* A video of the court's open admi nistrative conference
at which the court discussed and voted on Justice
Roggensack' s proposal is avail able at ww. w seye. org. The
video is part 1 of 3 of the court's February 27, 2012 Open
Adm ni strative Conference, available at www. w seye.org in
t he "vi deo archi ve" under " Supr ene Court: Open
Adm ni strative Hearings and Meetings."
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17 (1) The daim Cosed Adm nistrative Conferences

Pronmote Pronpt Publication of Opinions. This claim

chal l enges logic and is disproved by court statistics.

18 Qbvi ousl y, adm ni strative matters, and t he
court's responsibility to discuss and decide them w Il not
di sappear if these matters are not discussed in open public
conf erence. As a result of Justice Roggensack's proposal
admnistrative nmatters wll sinply be discussed in a
different forum in secret rather than in public.

19 Mor eover, each proposed adm nistrative matter may
be subject to court discussion (and a vote) regarding
whether it should be placed on the agenda for an open,
public conference. Thus, admnistrative matters may take
nore time, rather than less tinme, when discussed in closed
conf er ence.

10 Furthernore, statistics from the last 13 years
di sprove this claim The statistics denonstrate that the
court is doing less work (authoring fewer opinions) and
taking a longer tinme to get its work done, despite spending
| ess time on administrative matters.?>

11 During the 1999-2000 term (August 1, 1999 - July

31, 2000) , the court held 19 open admnistrative

® The number of opinions is the nunber of authored
opi nions, not per curians such as those issued in judicial
and | awyer discipline cases, which are typically drafted by
court conm ssioners. Consol i dated or conpanion cases in
whi ch one authored opinion was released for multiple cases
were counted as one opinion.
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conferences. It issued 81 opinions and only 26 percent (21
opi nions) were published after June 30, in the last nonth
of the term

12 During the 2000-01 term the court held 17 open
adm ni strative conferences. It issued 89 opinions and 35
percent (31 opinions) were published after June 30.

113 A conparison of these two ternms to the court's
|ast two terns is striking.

14 During the 2009-10 term the court held fewer
open adm nistrative conferences (14). It also issued fewer
opi nions (58). Yet, 59 percent of those opinions (34
opi nions) were published after June 30.

115 Simlarly, during the 2010-11 term the court
held even fewer open admnistrative conferences (12). It
issued fewer opinions (57). Yet, 44 percent of those
opi nions (25 opinions) were published after June 30.

116 The statistics denonstrate that the nunber of
open adm ni strative conferences has nothing to do with the
nunmber of cases the court hears and decides or the court's
ability to publish its authored opinions pronptly.

17 Gven the lack of a logical explanation for how
di scussi ng adm ni strative matters in open, public

conference del ays our opinions, the data are unsurprising.®

® A chart displaying the nunber of opinions issued, the
nunber of open conferences, and the nunber of opinions
rel eased after June 30 for each term from 1999-2000 t hrough
2010-11 is attached to this opinion.
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118 The way to get our opinions issued nore quickly
is sinple. The justice to whom the opinion is assigned
needs to circulate a draft opinion to the court pronptly
after oral argunent and then circulate requested changes
pronptly, as well as dissenting and concurring opinions.’
It is ironic that often some justices who speak npst
forcefully for nore pronpt issuance of opinions are the

very justices who are slowin circulating their witings.

" Justice Roggensack rel eased information at the public
heari ng about how many nonths elapsed between the
circulation of certain draft opinions and the publication
of those opinions. Justice Roggensack reported: "To give
you an exanple of sone of the things that occurred in the
2009-10 term a case, Ehlinger, was held for 8.5 nonths

after it was circul ated. E-L Enterprises was held for 7
nmonths after it was circul ated. Carter was held for 7
months after it was circul ated. And many other cases were
held for 6, 5 4 nonths.” Justice Roggensack gave

i nformati on about ot her cases al so.

| was surprised by these statenents (which | have not
checked for accuracy) because this information about dates
of circulation of draft opinions, dates of re-circulations
of corrected drafts, and dates of decl aration and
circulation of concurrences and dissents (and revisions
thereof), all of which occur between circulation and
release of opinions, has been considered confidential
internal information regarding closed opinion conferences.
Believing this kind of information was confidential, |
requested the court (at open adm nistrative conference) to
release this information after the end of each term I
could not get four votes to agree to this practice.

| now assume that ny view about confidentiality is
i ncorrect. Rel easing information about how long it takes
each justice to circulate draft opinions after opinions are
assigned and the revisions thereto would help the public
understand the workings of this court.
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119 | have consistently and frequently advocated,
both in closed conferences and on agendas for open public
conferences, the need to abide by the existing deadlines
for circulating opinions, to shorten the deadlines we now
have, and to inpose deadlines for <circulating draft
writings regarding rules petitions and disciplinary
matters. | shall continue to keep trying to acconplish
t hese goals for the people of the state.

120 (2) The Caim Wsconsin is an Qutlier in Hol ding

Open Adm ni strative Conf er ences. Anot her claim

particul arly advanced by Justice Gableman, is that "in the
13 years, the nearly 13 years that this court has been
doing it, no court in the United States, no court in this
country has seen it wse to emulate our practice.”

121 So what? "Everybody else is not doing it" is
sinply not a reason, by itself, to discontinue a practice.
Wsconsin is the only state in the country to offer a
diploma privilege (instead of a bar examnation) to
graduates of its two in-state |aw schools. Nebraska is the
only state with a unicanmeral |egislature. Should Wsconsin
or Nebraska abandon its unique practice sinply because no
other states "enulate our practice?" Gven the opportunity
recently, this Court refused to strike down the diplom
privil ege.

22 A 50-state survey is not necessary, but according

to the National Center for State Courts, Wsconsin was not

10
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the outlier Justice Gableman claimed it was.® Indeed, the
Suprene Court of Mntana has had open admnistrative
conferences since about 2003.

123 In any event, the soundness of this court's
practice to hold open admnistrative conferences does not
hinge on the practices of other state courts. Open
adm ni strative conferences are the right thing to do, in
keeping with Wsconsin's |ong-standing, proud tradition of
open gover nnent .

124 (3) The daim The Court's Image Suffers as a

Result of Open Conferences. A final argunment in favor of

closing admnistrative conferences, advanced by Justice
Ziegler wthout any evidence in support, is that "we do
harm to ourselves as an institution”™ by conducting
adm ni strative conferences in public. This is the first
time any such charge has been voiced in the 13 years of
open adm ni strative conferences.

25 No doubt sonme of our public discussions are nore
productive than others, and sonme of our public discussions
are nore respectful and nore coll egial than others.

26 Shutting out the public is not a solution to the
court's problenms of inappropriate conduct or poor i nage.

In fact, open conferences give the <court a valuable

8 See Jason Stein & Bruce Vielnetti, Wsconsin Suprene
Court Votes To Close Mirre Discussions to Public, Feb. 27,
2012, available at http://mjsonline.com 140648093. ht m

11
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opportunity to denonstrate its ability to performits work
properly.

127 |If the justices struggle with being respectful
and collegial in public, why should we, or the public,
expect our behavior to be better behind closed doors? | am
more inclined to believe that a watchful public eye
provides an incentive to justices to act respectfully and
in a collegial fashion.

128 The way to stop harmng the court as an
institution is for justices to behave appropriately in
public and in private.

* % k%

129 In 1999, the justices of this court proudly
adopted the proposal of Justices Crooks and Bablitch to
open our admnistrative conferences to the public. W did
SO0 because we realized it was a mstake to make decisions
that have a "profound effect on the citizens of Wsconsin
and their court system behind closed doors. | continue to
believe, as the court believed in 1999, that "the citizens
should have the ability to see just how and why those
deci sions are nade."

130 Justices Pr osser, Roggensack, Zi egler, and
Gabl eman have failed to advance any legitimte, |ogical, or
persuasi ve reason for excluding the public fromthe court's
adm ni strative conferences. Nevert hel ess, by the vote of

four justices, the nore than five mllion people of this

12
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state who pay the justices' salaries and the costs of the
judicial systemare shut out.

31 No good <cones from secrecy in governnental
affairs. Sunshine is the best disinfectant. | shall
continue to work for openness and accountability in the
court's work.

132 For the reasons set forth, | dissent.

133 | am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRI CK CROOKS join this dissent.

13



At our conference on April 20, 1999, we will propose that
all administrative conferences be open. Closed conferences on
matters such as personnel cah be closed only upon majority vote
of the justices. We will further propose that all items on the

administrative agenda be noticed 7 days in advance of the
conference.

If we open our administrative conferences, we believe we
will be the first court in the country to do so.

Administrative decisions, some significant, some
insignificant, can have profound effect on the citizens of
Wisconsin and their court system. We believe the citizens should
have the ability to see just how and why thosé decisions are

made. :

agminlscer tne entire COurt System. Ine justlces, meeting in
conference, spend approximately one or two days a month,
sometimes more, -on this duty. It is a duty carried out mostly
hidden from public view. We want to change that.

To be sure, some of our administrative conferences are held
in the open. A few years ago, the Wisconsin Supreme Court in an
unprecedented move, opened up its conferénces when debating
proposed administrative rules. -

But rule conferences are just the tip of the iceberg. We do
far more in our administrative capacity than debate supreme court
rules. ‘

Routinely, our director of state courts, J. Denis Moran,
comes to ocur conferences. and spends time discussing with us
everything from the location of the new state law library to
budgetary concerns to new programs being instituted in the court

system.

In the past year and one~half, we spent literally hundreds
of cumulative hours debating issues dealing with our lawyer
disciplinary system. We debated, and eventually passed, changes
in that system that we believed would better improve how we
regulate the lawyers of this state. . 2

We also spent days internally debating, and eventually
passing, proposed internal administrative procedures.

We did it all behind closed doors. In retrospect, that was
a mistake.

It is time to change that.

14
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1999 Term — Present

Number of Opinions|ssued, Open Conferences &
Per centage of Opinions Released after 6/30 Each Term

Term Opinions No. of Open Opinions
| ssued Conferences released after
6/30

1999-2000 81 19 21 (26%)
2000-2001 89 17 31 (35%)
2001-2002 83 14 25 (30%)
2002-2003 38 10 37 (42%)
2003-2004 83 9 21 (25%)
2004-2005 92 8 29 (32%)
(first term with
5/31 deadline)
2005-2006 79 11 23 (29%)
2006-2007 62 6 24 (39%)
2007-2008 65 15 24 (37%)
2008-2009 57 13 23 (40%)
2009-2010 58 14 34 (59%)
2010-2011 57 12 25 (44%)

16
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