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233.01 Widow’s right to dower. The widow of every deceased person dying after
Aungust 31, 1921, shall be entitled to a dower defined to be a one-third part of all the lands
whereof her hushand was seized of an estate of inheritance at any time during the mar-
riage unless she is lawfully barred thereof, except as hereinafter provided. But such widow
shall have no dower in any homestead of which her hushand died seized, except in the pro-
ceeds thereof in lieu of her homestead rights in case of sale of the premises while she has
homestead rights therein.

Note: The widow’s dower and homestead offset the widow’s pecuniary damages caused
rights, which came to her on the decedent’s by the death. Schmutzler v, Brandenberg,
death, could not be used by the tortfeasor to 240 W 6, 1 NW (24) 775. )

233.02 Rights of nonresident. A woman, being an alien, shall not on that acecount
be barred of her dower, but any woman tesiding out of this state shall be entitled to dower
only of lands of her husband, being in this state, of which he died seized ; and the same may
be assigned to or recovered by her in like manner as if she and her husband had been resi-
dents of this state at the time of his death.

233.03 Dower on exchange of lands. If a husband seized of an estate of inherit-
ance in lands exchange them for other lands his widow shall not have dower of hoth, but
shall make her election to be endowed of the lands given or of those taken in exchange; and
if such election be not evinced by the commencement of proceedings to recover her dower of
the lands given in exchange within one year after the death of her husband she shall be
deemed to have elected to take her dower of the lands received in exchange.

233.04 Dower in mortgaged lands. When a person seized of an estate of inherit-
ance in lands shall have executed a mortgage of such estate hefore marriage his widow
shall be entitled to dower out of the lands mortgaged as against every person except the
mortgagee and those elaiming under him.

233.06 Where mortgage for purchase money. Where a hushand shall purchase
lands during coverture and shall at the same time mortgage his estate in such lands to se-
cure the payment of the purchase money his widow shall not bhe entitled to dower out of
such lands as against the mortgagee or those claiming under him, althongh she shall not
have united in such mortgage, but she shall be entitled to her dower as against all other per-
sons,

233.06 Dower in surplus after sale. Where, in either of the cases mentioned in
sections 233.04 and 233.05, or in the case of a mortgage in which she shall have.joined with
her husband, the mortgagee or those claiming under him shall, after the death of the hus-
band, cause the mortgaged premises to be sold by virtue of such mortgage, or if his execn-
tor or administrator shall sell the same for the purpose of paying such mortgage debt, and
any surplus shall remain after the payment of the moneys due thereon and the costs and
charges of the sale, such widow shall be entitled to one-third part of sueh surplus.

233.07 Dower after mortgage paid. If in either of the cases ahove specified the
heir or other person claiming under the hushand shall pay and satisfy the mortgage the
amount so paid shall be deducted from the value of the land, and the widow shall have set
out to her for her dower in the mortgaged lands the valne of one-third of the residne after
such reduction.

233.08 Measurement of dower when land aliened. When a widow shall be entitled
to a dower out of any lands which shall have been aliencd by the husband in his lifetime
and such lands have been enhanced in value after alienation, such lands shall be estimated,
in setting out the widow’s dower, according to their value at the time they were so aliened,
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233.09 By jointure. A woman may be barred of her dower in all the lands of her:
husband by jointure seftled on her with her assent hefore the marriage, provided such
jointure eonsists of a freehold estate in lands for the life of the wife at least to take effect
in possession or profit before or immediately on the death of the husbhand.

233.10 How assent expressed. Such assent shall be expressed, if the woman be
of full age, by her becoming a party to the conveyance by which it is settled, and if she be"
under age, by her joining with her father or guardian in such conveyance.

233,11 Provision when to bar dower. Any pecuniary provision that shall be made
for the benefit of an intended wife and in lieu of dower shall, if assented to as provided in-
section 233,10, bar her right of dower in all the lands of her husband.

233.12 Widow to make election. If any such jointure or pecuniary provision he
made before marriage and without the assent of the intended wife, or if it be made after
marriage, she shall make her election after the death of her husband whether she will take
such jointure or pecuniary provision or the share of his estate heveinafter provided. '

233.13 Election between dower and devise, If any lands be devised to a woman or
other provision be made for her in the will of her hushand she shall make her election
whether she will take the lands so devised or the provision so made or whether she will
claim the ghare of his estate provided in section 233.14; but she shall not be entitled to
both unless it plainly appears by the will to have been so intended by the testator. :

Note: Where a codicil to the will of the
husband directed that the wife be limited
to the provisions of the antenuptial agree-
ment, made a part of the codicil by refer-
ence and physically attached thereto, the

vision’ for her in his will as to entitle her to
elect to take under the law as though the
hushand had died intestate without such
agreement, Hstate of Koeffler, 215 W 115,
2564 NW 363. ' ’

husband did not thereby make such ‘‘pro-

233.14 When deemed to have elected to take devise, etc. When a widow shall be
entitled to an election under either sections 233.12 and 233.13 she shall be deemed to have
elected to take such jointure; devise or other provision unless within one year after the fil-
ing of a petition for the appointment of an administrator of the estate or for the probate
of the will of her hushand she file in the eourt having jurisdiction of the settlement of his
estate notice in writing that she elects to take the provisions made for her by law instead
of such jointure, devise or other provision; and upon filing such notice she shall be entitled
to the same dower in his lands and the same right to the homestead as if he had died intestate
leaving lawful issue, and the same shave of his personal estate as if he had died intestate;
provided, that when he shall have died testate the share of personal estate which she may
so take shall not exceed the one-third part of his net personal estate, and the provisions.of
this and sections 233,12 and 233.13 shall not apply to any case where the hushand shall
die infestate leaving no issue. When no provision shall be, or shall heretofore have been
made, for a widow in her hushand’s will and she shall not be or shall not have been
entitled to an election under section 233.12, she shall, without doing any act on her part, be
entitled to the share of his estate as provided in this section.

Note: Joint and several will executed by
husband and wife, giving survivor right to
alter provisions thereof, held not contractual
so as to bar surviving wife’s right to elect

been jointly owned, where there was no
evidence that wife received any property as
consideration for joining in will, and where
wife had accepted no benefits therecunder.

to take under the law instead of under the Will of Sechler, 224 W 612, 272 N'W 855,

will, even though some realty devised had

233.16 Insane widow; administrator or executor to elect for. (1) The election
under sections 233.12 and 233.13 for an insane widow or for a widow becoming, during the
year allowed therefor by section 233.14, insane or mentally incompetent to make the same,
may he made by her guardian; and when a widow dies within said year, not having made
ler election, and leaving issue by such deceased hushand, the election may be made by ler
executor or administrator. Elections by guardians, executors, and administrators may be
made within two yeavs after the filing of a petition for the appointment of an administrator
of the estate or for the probate of the will of the husband, and, so far as may be, shall be
made in the manner provided by seetion 233.14.

(2) The period of time from the commencement to the final determination of any action
brought to contest the validity of any will, jointure or pecuniary provision furnishing any
such right of election, or to obtain a judicial interpretation of any such will, shall not con-
stitute any part of the period within which such election may be made. i

233.16 Sale of real estate under will; widows’ rights. Whenever an executor or
trustee is given power of sale in a will any election by the widow or by any person for her
shall not prevent the exercise of such power as to any realty, except that any homestead
shall not be sold without the written consent of the widow, and in case of such sale the

“ widow shall take her dower from the proceeds thereof, the same to he determined and paid
on order of the county court of the county having jurisdiction of the estate; and said lands
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so sold by such executor or trustee shall be clear and free from any homestead interests of
the widow in case the homestead is so sold.

> 23317 When endowed anew, - If a woman is lawfully evicted of lands assigned to
her as a dower or settled upon her as jointure, or is deprived of the provision made for her
by will or otherwise in lien of dower, she may be endowed anew in like manner as if such
assignment, jointure or other provision had not heen made.

233,18 Damages for withholding dower. Whenever, in an action brought for the
purpose, a widow shall recover her dower in lands of whieh her hushand shall have died
seized she shall be entitled also to recover damages for the withholding of such dower,

233.19 How estimated. Such damages shall be one-third part of the annual value
of the mesne profits of the lands in which she shall so recover her dower, to be estimated
in an action against the heirs of her husband from the time of his death, and in actions
against other persons from the time of her demanding her dower of such persons, not ex-
ceeding six years in the whole. Such damages shall not be estimated for the use of any
permanent improvements made after the death of her husband by his heirs or by any other
person claiming title to such lands.

233.20 Recovery in lands aliened. When a widow shall recover her dower in any
lands alienated by the heir of her husband she shall be entitled to recover of such heir, in
an action, her damages for withholding such dower from the time of the death of her hus-
band to the time of the alienation by the heir, not exceeding six years in the whole; and
the amount which she shall be entitled to recover from such heir shall be deducted from
the amount she would otherwise be entitled to recover from such grantee; and any amount
recovered as damages from such grantee shall be deducted from the amount she would
otherwise be entitled to recover from such heir.

233.21 Acceptance of assignment of dower a bar, When a widow shall have ac-
cepted an assignment of dower in satisfaction of her claim upon all the lands of her hus-
band it shall be a bar to any further claim of dower against the heir of such hushand or any
grantee of such heir or any grantee of such hushand unless such widow shall have heen law-
fully evicted of the lands so assigned to her as aforesaid.

233.22 Infants not prejudiced by collusion., When a widow not having right to
dower shall, during the infancy of the heirs of the hushand or any of them, or of any per-
son entitled to the lands, recover dower by the defaunlt or collusion of the guardian of such
infant heir or other person such heir or other person so entitled shall not he prejudiced
thereby, but when he comes of full age he shall have an action against such widow to recover
the lands so wrongfully awarded for dower with damages.

233.23 Estate by the curtesy. The hushand on the death of his wife shall be en-
titled to one-third of the lands of which she died seized and which were not disposed of”
by ber last will and testament; provided, that if the wife, at her death, shall leave issue
by any former hushand, to whom the estate might descend, such issue shall take the same
discharged from the right of the surviving hushand to the same. [1943 ¢, 316]





