
292.01 HABEAS CORPUS 3158 

CHAPTER 292. 

HABEAS CORPUS. 

292.01 Habeas corpus. who to have; defini- 292.25 Custody of prisoner pending proceed-

2i12.02 
292.03 
292 .114 
2U2.05 

tions. 
,Vho not entitled to. 
Petition for ·writ. 
Petlt'on; contents. 

292.26 
2f12.27 
292.28 

ing'S. 
Interested person noti fied. 
Notice to district attorney. 
Chang-e of venue fro 111 court COffi-

111issioner. Application to officer in another 
county. 292.29 Proceedings in absence of prisoner; 

appearance by attorney. . ,Vrit g'ranted without delay. 
Form of writ. 
~Writ. when sufficient. 
Refusal of wrl t. 
V\Trit, \vll0 ll1ay serve. 
Petitioner, '''hen to pay chargoes. 
Service of 'vritJ '''hen e0111plete. 
Return to wril. 
Return, what to state. 
Prisoner produced, (~:xcel1tion. 
Obedience to writ compelled. 
_" ttachment of sheriff. 
A ttachnlent 11lay issue. 

. Return l11UY be traversed, 
,Vhen party discharg·ed. 
vVhen remanded. 

292.30 

292.31 
292.32 

202.33 
292.34 
292.35 
292.36 
2D2.37 
292.38 
292.39 

202.44 

Order of discharge. how enforced, aC'
t'on for damages. 

Nonlinbility of officers. 
Reiulpl'isonnlent for sanle cause; 

,vhen cause not sa1118. 
Warrant in lieu of writ. 
Order of arrest. 
1\Tarrant, ho,y executed. 
Proceedings for unlawful detention. 
Penalty for refusing p.apers. 
TIeinlprison i ng' party diRchargec1. 
Concealment of person entitled to 

writ. 
Prisoner brought for ~rial 01' as wit-

ness. . 

292.06 
292 . 07 
292. OS 
292.09 
292 .10 
292.11 
292.12 
292.13 
292.14 
292.15 
292.16 
292.17 
292.18 
292.19 
292.20 
292.21 
292.22 Discharg'e if in custody under proc- 292.45 

ess. 
Witness fees, inmates of state insti

tuti ons. 
292.23 
292.24 

Prisoner, when bailed. 
Prisoner, ,yhen renlanded. 

292.46 Habeas corpus not available to pris
oners passing through this state. 

292.01 Habeas corpus, who to have; definitions. (1) Every person restrained of 
his liberty, except in the cases specified in section 292.02, may prosecute a writ of habeas 
corpus to obtain relief from such restraint. 

(2) All persons confined in any hospital or asylum as insane, except persons confined 
in the central state hospital for the insane may prosecnte snch writ, and the question of 
insanity shall be determined by the court 01' judge issuing the same; and if such court or 
judge shall decide that the person is insane such decision shall be no bar to the prosecution 
of such writ a second time if it shall be claimed that such perSOll has been restored to 
reason. 

(3) As used in this chapter, unless the context requires otherwise, judge includes the 
supreme court, circuit courts, and county courts and each justice and judge thereof and 
court commissioners; and prisoner includes every person restrained of his liberty; and 
imprisoned includes every such restraint, and respondent means the person on whom the 
writ is to he served. [1935 c. 483 s. 129J 

Kote: Upon habeas corpus proceedings 
to t.;st the legality of a detention under a 
commitment issued pursuant to the deter-
111ination of an exnnlining Ina.~dstrate. the 
sole issue presented is whether the evidence 
introduced on the prelilninary examination 
established the commission of the crime 
charge.d and a reasonable probability of the 
commission thereof by the defendantR. 
Sta te ex reI. Kropf v. Gilbert, 213 ,y 1%, 
251 NW 478. 

Habeas corpus will lie to discharge from 
custody defendant who was bound over by 
county court under complaint charging' cle
fendant with obtaining money under false 
pretenses, ,vhere evidence "ras' insufficient 
to_ sustain felony charge, and statute of 
limitations had run upon misdemeanor 
cha rg-es. Pepin v. Sta te ex reI. Cham bel'S, 
217 W 568, 259 NW 410. 

Discharge, under writ of habeas corpus, 
of accused who had been bound over for 
trial was error where there was sufficient 
evidence to constitute probable cause for 
believing that accused had committed an 
offf>nse. O,·dinarily. C(ueRtion of intent to 
commit criminal offense Is not to be deter
mined upon hearing' on petition for writ of 
habeas corpus. Dreps v. State ex reI. Kaiser, 
219 W 279. 262 NW 700. 

The writ of habeas corpus Is not intended 
to perform the office of an a])peal or writ of 
error, and cannot be resorted to for the pur
pose of reviewing orders or judgments which 

are merely erroneous, and nothing will be 
Investigated on habeas corpus except juris
dictional defects, or illegality, by which Is 
meant the want of any legal authority for 
the detention or imprisonment. Erroneous 
judg1l1ents are not void and in1prisonnlent3 
p11l'Rllant thereto are not illegal in the sense 
which entitles one imprisoned thereunder to 
be discharg'ed on a writ of habeas corpns, if 
the court in fact had jurisdiction of the per
son and the subject-matter of the action. 
rTn re Ida Louisa Pierce, 44 VV 411, OYer
ruled.] Lal'son v. State ex reI. Bennett, 221 
W 188, 266 NW 170. 

If an indictment fails to allege an of
fense, a habeas corpus proceeding is the 
proper remedy. Shinners v. State ex reI. 
Behling, 221 W 416, 266 NW 784. 

The omission from the complaint of an 
explicit alleg'ation as to the value of the 
checks fraudulently obtained did not require 
discharging the defendant in habeas corpus 
procepdings brought after he was bound over 
on evidence taken on a prelill1inary exami
na tlon at which the sufficiency of the com
plaint was not questioned, and at which the 
value was admitted by a stipulation especi
RlJv in vie,Y of Rection Rn7.1 n. Rtate ex reI. 
Hlill v. Larson, 226 W 585, 277 N,V 101. 

In a habeas corpus proceeding' to test the 
legality of the petitioner being bound over 
for trial in the circuit court, the reviewing 
court can examine the evidence only sum-
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clently to discover whether there was any 
substantial ground for the exercise of judg
ment by the committing magistrate. It can
not go beyond that and weigh the evidence. 
State ex. reI. Dinneen v. Larson, 231 iV 207, 
284 NW 21. 

The admission of evidence offered in the 
habeas corpus proceedings to prove that the 
testimony on the preliminary examination 
was insufficient and incompetfmt to identify 
the defendant was properly denied, since the 
proposed evidence, even though it might 
have been admissible if offered on the pre
linlinary examination, had 110 bearing and 
was inadmissible in the habeas corpus pro
ceeding-s because under the record the issue 
was solely whether the evidence which was 
introduced on the preliminan' examination 
afforded sufficient basis for the magistrate 
to find that there was probable cause to 
believe that the defendant participated in 
the burglary. Chambers v. State, 235 iV 7, 
291 NiV 772. 

iiThere a person is cletained pursuant to 
an order nlade on a preliIninary exall1ination, 
the oniy question raised by a writ of habeas 
corpus is whether there was any evidence 
for the examining magistrate to act on and 
whether the complaint charged any offense 
known to the law, and when the complaint 
charges an offense and it is discovered that 
there is competent evidence on which the 
magistrate might act in determining the ex
istence of essential facts, jurisdiction is es
tablished and in snch case the defendant will 
not be discharged. State ex reI. l'\'Iorgan v. 
Fischer, 238 VV 88, 298 NW 353. 

An order or judgment in a habeas corpnil 
proceeding is res adjndicata as to the per
sons charged with restraining another of 
his liberty, until reversed in some proper 
proceeding. Application of Rattel, 244 W 
261, 12 NW (2d) 135. 

Nothing w,ill be investigated on habeas 
corpus except jurisdictional defects amount
ing to want of any legal authority for the 
detention or imprisonment. State ex reI. 
Briggs v. Kellner, 247 W 425, 20 NvV (2d) 
106. 
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V\There the defendant appeared in the 
trial court and entered a plea in abatement, 
and, on the overruling thereof, a plea of not 
guilty, he acknowledged and submitted to 
the jurisdiction of the trial court, so that 
there was no illegal detention when he sub
sequently filed a petition for a writ of 
habeas corpus, and hence the writ could not 
issue .. State ex reI. iVojtycslrl v. Hanley, 
248 W 108, 20 NW (2d) 719. 

The fact that a petitioner has permitted 
the time to elapse within which an appeal 
may be taken does not give him the right to 
resort to habeas corpus, and, although in 
exceptional cases the writ may issue after 
the time for appeal has elapsed, the writ 
does not ordinarily issue under such cir
cumstances as a matter of right, but is 
within the discretion of the court. State ex 
reI. Doxtater v. Murphy, 248 W 593, 22 NV\T 
(2d) 685. 

In a habeas corpus proceeding to test the 
legality of a petitioner's detention pursuant 
to an exanlining Inagistrate's deternlination 
after a prelilninary exal11ination, the re
viewing court can examine the evidence only 
sufficiently to discover whether it rendered 
the charge against the prisoner within rea
sonable probabilities and there was any 
substantial ground for the exercise of judg
ment by the committing magistrate. Statho
poulos v. Hanley, 250 iV 109, 26 NvV (2d) 259. 

The function of a fugitive warrant, is
sued on a complaint charging a person with 
escape from an' Alabama prison, is to pro
vide for the arrest and detention of such 
person pending the illstitu tion and conduct 
of an extradition proceeding, and on habeas 
corpus to test the legality of the detention 
under such fug·itive warrant the inquiry is 
as to the validity of the detention of such 
person here to answer for the crime of es
cape from the Alabama prison, and does not 
extend to inquiring into the validity of the 
conviction pursuant to which such person 
was sentenced to the Alabama prison. State 
ex reI. iiTells v. Hanley, 250 W 374, 27 NW 
(2d) 373. 

292.02 Who not entitled to. No person shall be entitled to, prosecute such writ who 
shall have been committed or detained by virtue of the final judgment or order of any com· 
petent tribunal of civil or criminal jnrisdiction or by virtne of any execution issued upon 
snch order or judgment; but no order of commitment for any alleged contempt or upon 
proceedings as for contempt to enforce the l'ights 01' remedies of any party shall be deemed 
a judgment or order within the meaning of this section; nor shall any attachment or other 
process issued upon any such order be deemed an execution within the meaning of this 
section. 

Notel The question of whether errors 
Were committed within or during the exer
cise of the trial court's jurisdiction in a 
crinlinal prosecution cannot be raised in a 
habeas corpus pro()eeding growing out of 
,mch prosecution, and where it appears on 

th e face of the petition for the writ that the 
court pronouncing judgment and sentencing 
a defendant had jurisdiction of the person 
and of the subject matter the application 
will be denied. Kushman v. State ex reI. 
Panzer, 240 W 134, 2 NW (2d) 862. 

292.03 Petition for writ. Application for such writ shall be by petition, signed 
either by the prisoner 01' by some person in his bellUlf, and may be made to the supreme 
court, 01' to the cil'cnit court of the county or the county court, or to any justice 01' judge of 
the supreme, circuit or county court, or to any court commissioner, within the county where 
the prisoner is detained; or if there be no .iudge within such county, 01' for any cause he 
be incapable of acting, or shall haye refused to grant such writ, then to some .iudge residing 
in an adjoining county; but every application, made by or on behalf of a person sentenced 
to the state prison, must be made to the supreme court or to one of the justices thereof and 
shall be made l'etul'llable only to that court. [1935 c. 483 s. 131J 

Note: See note to art. VII, sec. 3, Const., 
citing State ex reI. DranlrovlCh v. Murphy, 
248 W 433, 22 NW (2d) 540. 

Under 292.03, on application to the su
preme court for a writ of habeas corpus on 
behalf of a person sentenced to the state 
prison, a justice of the. court may issue the 
writ, but all further proceedings must be 
before the court. On filing a petition for a 

writ on behalf of a person sentenced to the 
state prison, an order to show cause is is
sued, a return is made, and the matter is 
then considered on the merits as if the writ 
had issued, and, when it appears that an 
issue of fact is presented, the matter is re
ferred to a referee to try, and determine the 
Issue of fact. State ex r'eI. Doxtater v. Mur
phy, 24.8 W 593, 22 NW (2d) 685. 

292.04 Petition; contents. Such petition must be verified and must state in sub
stance: 
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(1) That the person in whose behalf the writ is applied for is restrained of his liberty, 
the person by whom he is imprisoned and the place where, naming both parties, if their 
names are known, 01' describing them if they are not. 

(2) That such person is not imprisoncd by virtue of any judgment, order or execution 
specified in section 292.02. 

(3) The cause or pretense of such imprisonment according to the best of petitioner's 
knowledge and belief. 

(4) If the imprisonment is by virtue of any order or process a copy thereof must be 
annexed, or it must be averred that, by reason of suoh prisoner being removed or concealed 
a demand of such copy could not be made or that such demand was made and a fee of one 
dollar therefor tendered to the person having such prisoner in his custody, and that such 
copy was refused. 

(5) In what the illegality of the imprisonment consists. [1935 c, 483 8. 132] 
Note, A petition, which alleges no more that the petition shall state in what the il

than that the petitioner is restrained in vio- legality of the imprisonment consists, State 
lation of the constitution and laws mid is ex reI. Doxtater v. :ilIurphy, 248 'V 593, 22 
illega'lly imprisoned without due process of NW (2d) 685. 
law, does not meet the requirement of (5), 

292.05 Application to officer in another county. Whenever application for any 
such writ shall be made to any officer not residing within the county where the prisoner 
shall be detained he shall require proof, by oath of the party appearing or by other suffi
cient evidence, that there is no officer in such county authorized to grant the writ or if there 
be one that he is absent or has refused to grant such writ, or for some cause, to be specifi
cally set forth, is incapable of acting; and if such proof be not produced the application 
shall be denied. 

292,06 Writ granted without delay. The court or judge to whom such petition shall 
be properly presented shall grant the same without delay unless it shall appear from the 
petition or from the documents annexed that the party applying therefor is prohibited 
from prosecuting' the same. [1935 c. 483 8. 133] 

292.07 Porm of writ. (1) Such writ shall be substantially in the following form: 
The state of Wisconsin: To the sheriff, etc. (or A. B.) : 
You are hereby commanded to have C. D" by you imprisoned and detained, as it is said, 

together with the time and cause of snch imprisonmcnt, (by whatever name the said C. D. 
shall be called or eharged), before [here name the court 01' judge], at, ctc., on, etc. (or 
immediately after the receipt of the writ), to do and receive what shall then and there be 
considered concerning the said C. D. 

Witness, etc. 
(2) Every such writ shall be made returnable forthwith or at a day certain, as the case 

may require; when not issued by the court shall be indorsed with a certificate that the same 
has been allowed, with the date of such allowance, signed by the judge allowing the same. 
[1935 c, 4838.134] 

292.08 Writ, when sufficient. Such writ shall not be disobeyed for any defect in 
form. It shall be sufficient: 

(1) If the person having the custody of the prisoner be designated, either by his name 
of office, if he have any, or by his own name, or if both such names be unknown or uncer
tain he may be described by an assumed appellation; and anyone who may be served with 
the writ shall be deemed the person to whom it is directed, although it may be directed to 
him by a wrong name or description or to any other person. 

(2) If the person who is directed to be produced be designated by name, or if his name 
be uncertain or unknown, he may be described in any other way so as to designate the 
person intended, 

292.09 Refusal of writ. If any judge shall wilfully l'efuse to grant such writ, when 
legally applied for, he shall be liable to the prisoner in the sum of one thousand dollars. 
[1935 c. 483 8. 135] 

292.10 Writ, who may serve. Such writ ean only be served by an elector of the 
state and shall be served as follows: 

(1) By delivering a copy of the same to the person to whom it is directed. 
(2) If suell person cannot be found, by being left at the jailor other place in which the 

prisoner may be confined, with any under officer 01' other person of proper age having charge 
of ·such prisoner. 
. (3) If the person on whom the writ ought to be served conceal himself or refuse ad

niittance to the party attempting to serve the writ, hy affixing the copy, in some conspicuous 
place on the outside of the house or other place. where the prisoner is confined. 

(4) The person serving the writ shaiI make due and prompt return thereof with proof 
of service. [1935 c, 4838.136] 
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292.11 Petitioner, when to pay charges. When such writ is directed to any person 
other than an officer, it may require as a duty to be performed, in order to render the serv
ice thereof effectual, that the charges of bringing up such prisoner shall be paid by the 
petitioner, and in such case the writ shall specify the amount of such charges so to be paid, 
which shall not exceed the fees allowed by law to sheriffs for similar services. [1935 c. 483 
8. 137] 

292.12 Service of writ, when complete. Except where service is made as provided 
in subsection (3) of section 292.10, the service of such writ shall not be complete until the 
party serving the same tenders to the custodian of the prisoner, if he be an officer, the fees 
.allowed for bringing up such prisoner, nor unless, when required by such officer, he shall 
also give llim a bond ill double the sum for which such prisoner may be detained, if he be 
detained for a specifie SUIll of 1Il0ney, and if not, then in the SUIll of one thousand dollars, 
conditioned that the obligor Tlill pay the charges of carrying back such prisoner if he shall 
be remanded and that he will not escape, either going to or retul'lling from the place to 
which he is to be taken, and if such prisoner be not in the custody of an officer, and the writ 
shall require that the charges of bringing up such prisoner shall be paid by the petitioner, 
then until such charges have been tendered to the rcspondent. [1935 c. 483 s. 138] 

292.13 Return to writ. Whenever a complete service of such writ shall have been 
made, the person upon whom it was served, having the custody of the prisoner, whether 
such writ be directed to him or not, shall obey and make return to such writ and such pris
oner shall be produced at the time and place specified therein. [1935 c. 483 s. 139] 

292.14 Return, what to state. The respondent shall sta te in his return: 
(1) Whether he has or has not the prisoner in his custody or under his power. 
(2) If he has him in his custody or power the authority and true cause of such impris

onment, setting forth the same at large. 
(3) If the prisoner be detained by virtue of any written authority a copy thereof shall 

be annexed to the return and the original shall be produced to the court or judge before 
whom the same is returnable. 

(4) If the respondent shall have had the prisoner in his power or custody at any time, 
but has transfel'l'ec1 such custody to another, the return shall state particularly to whom, at 
what time, for what cause and by what authority such transfer took place. 'I'lle return 
must be signed by the person making it and shall be verified by his oath. [1935 c. 483 
s.140] . 

292.15 Prisoner produced, exception. The respondent sllall bring the prisoner, ac
cording to the command of such writ, except in the case of sickness as provided in section 
292.29. [1935 c. 483 s. 141] 

292.16 Obedience to writ compelled. If any person upon whom such writ shall have 
been duly served shall refuse or neglect to obey the same, within the time required, and 110 
sufficient excuse shall be shown for such refusal 01' neglect the court 01' judge before whom 
such 1nit is returnable shall, upon proof of such service, forthwith issue an attachment 
against such person, directed to the sheriff of any county, conimanding him forthwith to 
apprehend stlch person and to bring him hefore snch court or judge; and on such person 

. being so brought he shall be committed to the county jail until he shall make return to such 
writ and comply with any order that may be made in relation to the prisoner. [1935 c. 483 
8.142] 

292.17 Attachment of sheriff. If a sheriff neglects to make return to such writ the 
attacllment may be directed to any coronel' or other person to be designated therein, who 
shall execute the same; and such sheriff may be committed to the jail of any county other 
than his own. [1935 c. 483 s. 143] 

292.18 Attachment lllay issue. In case of attachment an order may be issued to the 
officer or other person to whom such attachment is directed, commanding him to bring', 
forthwith, before tIle court or judge, the party for whose benefit such writ was allowed, 
who shall tllereaftel' remain in the custody of such officer or other p81'son, until discharged, 
bailed or remanded. In the execution of such attachment or order, the person executing 
it may call to his aiel the power of the county. [1935 c. 4838.144] 

292,19 Return may be traversed. The prisoner may demur to the return or may 
deny any of the material facts set forth in the retul'll to the writ or allege any fact to show 
either that his imprisonment is unlawful or that he is entitled to his discharge, which alle
gations and denials shall be verified by his oath; and the conrt or judge shall proceed in a 
summary way to examine into the facts contained in the return and to heal' the allegations 
and proofs of the parties in support of such imprisonment or against the same. [1935 
Co 483 s. 145] 
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292.20 When party discharged. If no legal cause be shown for such imprisonment 
or restraint 01' for the continuance thereof the court 01' judge shall make a final order dis. 
charging such party from the custody 01' restraint under which he is held. 

Note: The writ of habeas corpus is not the detention or imprisonment. State ex reI. 
intended to perform the ofiice of an appeal Currie v. ""IcCready, 238 W 142, 297 N'Y 771. 
or writ of error, and cannot be resorted to 1t is only when no legal cause is shown 
for the purpose of reviewing orders or Judg- for the imprisonment of a petitioner for a 
ments which are merely erroneous, and on writ of habeas corpus that the court or 
habeas corpus nothing will be investigated judge is required to discharge the petitioner. 
except jurisdictional defects or illegality be- State ex reI. Doxtater v. Murphy, 248 IV 593, 
cause of the want of any legal authority for 22 NW (2d) 685. 

292.21 When remanded. The court 01' judge must make a final order to remand the 
prisoner if it shall appeal' that he is detained in custody either: 

(1) By virtue of process issued by any court 01' judge of the United States, in a case 
where such comt 01' judge has exclusive jmisdiction; or 

(2) By virtue of the final judgment 01' order of any competent comt of civil or crimi
nal jurisdiction 01' of any execution issued upon such judgment or order; or 

(3) For any contempt, specially and plainly charged in the commitment by some court, 
officer 01' body having authority to commit for the contempt so charged; and . 

(4) That the time during which such party may be legally detained has not expired. 
Note: The trial court. after imposing sen

tence. on a defendant convicted of a criminal 
offense, had no power to stay the execution 
of the sentence from time to time merely for 
the extraneous purpose of having the de
fendant available to testify at some future 
session of the g-rand jury, even though such 
stays, granted on application of the prosecu
ting ofiicers, were consented to by the de
fendant, and hence such stays were nullities, 
so that the sentence nevertheless continued 
to run, and, under the facts, expired befure 
the expiration of the stays, and hence there 
was no warrant in law for the deteiltion of 
the defendant thereafter and he was proper
ly discharged from custody on·a writ of ha
beas corpus. Drewniak v. State ex reI. Jac
quest. 239 IV 475, 1 NW (2d) 899. 

On a writ of errol' sued out by a sheriff to 
review a judgment discharging a convicted 

defendant from custody on a writ of habeas 
corpus, the defendant could not object to the 
sufficiency of the complaint on which he had 
been convicted. where he had waived the 
sufficiency of the complaint by not objecting 
thereto on the trial, a)1d where his petition 
for·a writ of habeas corpus did not allege the 
insufficiency of the complaint as a ground of 
illegality of his imprisonment. Kushman v. 
State ex reI. Panzer, 240 VY 134, 2 NW (2d) 
862. 

On an application for a writ of habeas 
corpus in behalf of a child held in a state 
institution under commitment by a judge of 
the juvenile court, the only unlawfulness 
with which the court is concerned is want 
of iu~isdiction of the judge to issue the com
mitment. In re Ziegler, 245 W 453, 15 NW 
(2d) 34. 

292.22 Discharge if in custody under process. (1) If it appear that the prisoner is 
in custody by virtue of civil process of any court or issued by any officer in the course of 
judicial proceedings before him such prisoner can be discharged in the following cases 
only: 

(a) ·Where the jurisdiction of such court or officer has been exceeded, either as to 
matter, place, law or person. 

(b) ,Vhere, although the original imprisonment was lawful, yet by some act, omission 
or event which has taken place afterward the prisoner is entitled to be discharged. 

(c) ·Where the process is void. . 
(d) ,Vhen the process was issued in a case not allowed by law. 
(e) Where the person having the custody of the prisoner is not empowered by law to 

detain him; or 
(f) ·Where the process is not authorized by any judgment or order of any court nor by 

any provision of law. 
(2) But no court or judge, on the retul'll of such writ, shall inquire into the legality 01' 

justice of any judgment, order or execution specified in section 292.21. [1935 c. 4838. 146] 
Note: For review of judgment discharg- 274.05, citing Drewnialr v. State ex reI. Jac

ing prisoner by habeas corpus, see note to quest, 239 W 475, 1 NW (2d) 899. 

292.23 Prisoner, when bailed. If it appear that the prisoner has been legally com
mitted for crime or if he appeal', by the testimony offered with the retul'll upon the hearing 
thereof, to be guilty of crime, although the commitment be irregular, the court or judge 
before whom he is brought shall let him to bail, if the case be bailable and good bail be 
offered, 01' shall remand him. [1935 c. 4838. 147] 

292.24 Prisoner, when remanded. If thE). prisoner be not entitled to his discharge 
and be not bailed the court or judge shall remand him to the custody from which he was 
taken, if the person uncleI' whose custody he was,- be legally entitled thereto; if not so en
titled, he shall be committed to his legal custodian. [1935 c. 483 s. 148] 

Note: Where the proceedings were reg- right to counsel, and he was before the su
ular so far as arrest and holding the defend- preme court, he would be remanded for 
ant for trial, and the statute under which further proceedings in the trial court, it 
the defendant was prosecuted was not void, being within the power of the appellate 
and the trial court did not fail to gain court to remand him, to discharge him, or 
jurisdiction by reason of some defect in the to admit him to bail, as the circumstances of 
proceedings, but committed jurisdictional er- the case might require. State ex reI. Dox-
1'01' in failing to advise the defendant of his tater v. Murphy, 248 W 593, 22 NW (2d) 685. 
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292.25 Custody of prisoner pending proceedings. Until judgment be given upon the 
l'etmn the court or judge before whom the prisoner is brought may either commit him to 
the custody of the sheriff or place him in such care or under such custody as his age and 
other circumstances may require. [1935 c. 483 s. 149] 

292.26 Interested person notified. When it appears from the return to such writ 
that the prisoner is in custody on any process under which any other person has an interest 
in continuing his imprisonment no order shall be made for his discharge until it shall 
appear that the interested person 01' his attorney, if he has one, if to be found within the 
county, shall have sufficient notice of the time and place at which writ is returnable. [1935 
c. 483 s. 150] . 

292.27 Notice to district attorney. When the prisoner is detained upon any crim
inal accusation no order for his discharge shall be made until sufficicnt notice of the time 
and place at which such writ shall have been returned 01' shall be made returnable shall be 
given to the district attorney of the county, if to be found withih the county. [1935 c. 483 
s. 151] 

292.28 Change of venue from court commissioner. In case the writ is returnable 
before a court commissioner, either purty may file his affidavit of prejudice setting forth 
that he has good reason to, and does believe, that such court commissioner, naming him, will 
not decide impartially in such proceedings. Upon receipt of such affidavit the court com
missioner shall forthwith transmit all papers and records in the proceedings to the nearest 
judge found in the same county, qualified to determine such proceedings. In counties 
where two 01' more circuit judges preside such papcrs and records shall be transmitted to 
any such judge in such county. The judge to whom such papers and records are trans
mitted shall try and determine the proceedings as if such proceedings had been commenced 
before him. But one such change of venue shall be granted. [1935 c. 483 s. 152] 

292.29 Proceedings in absence of prisoner; appearance by attorney. When from 
sickness or infirmity the prisoner cannot without danger be brought before the court 01' 

judge before whom the writ is made retul'l1uble the respondent may state that fact in his 
return, verifying the same by his oath; and if such court 01' judge be satisfied of the truth 
of such allegation and the return be othcrwise sufficient he shall proceed to dispose of the 
matter. The prisoner may appear by attorney and plead to the return; and if it appeal' 
that he is illegally imprisoned the court 01' judge shall order his discharge forthwith; but if 
it appeal' that such person is legally imprisoned and is not entitled to bail all further pro-
ceedings thereon shall cease. [1935 c. 483 s. 153] . 

292.30 Order of discharge, how enforced, action for damages. Obedience to any 
final order discharging or directing the discharge of any prisoner may be enforced by the 
court or judge making' the same by attachment, in the manner provided for a neglect to 
make a return to a writ of habeas corpus and with the like effect in all respects; and the 
person guilty of such disobedience shall be liable to the prisoner in the sum of one thousand 
two hundred and fifty dollars damages, in addition to any special damages such party may 
have sustained. [1935 c. 483 s. 154] 

292.31 Nonliability of officers. No officer shall be liable for obeying any final order 
discharging 01' directing the discharge of any prisoner. [1935 c. 483 s. 155] 

292:32 Reimprisonment for same cause; when cause not same. No person who has 
been discharged by the final order of any court or officer upon a writ of habeas corpus 
issued pursuant to the provisions of this chapter shall be again imprisoned, restrained or 
kept in custody for the same cause; but it shall not be deemed the same cause: 

(1) If he shall have been discharged from a commitment on a criminal charge and be 
afterwards committed for the same offense by the legal order 01' process of the court 
wherein he shall be bound by recognizance to appear or in which he shall be informed 
against, indicted 01' convicted for the same offense; or . 

(2) If after a discharge for defect of proof or for any material defect in the commit
ment in any criminal case the prisoner be again al'l'ested on sufficient proof and cbmmitted 
by legal process for the same offense; or 

(3) If in a civil action the party has been discharged for any illeb'ality in the judgment 
or process hereinbefore specified and is afterward imprisoned by legal process for the 
same cause 01' action; 01' 

(4) If in any civil action he shall have been discharged from commitment on mesne 
process and shall be afterwa1'C1s committed OJ] execution in the Eame cause 01' on mesne 
process in any other canse after snch first action shall have been discontinued. 

Cross Reference: Effect of release on habeas corpus upon term of imprisonment. see 
359.08. 

292.33 Warrant in lieu of writ. Whenever it shall appeal' by satisfuctory proof 
that anyone is held in illegal imprisonment and that there is gooc1reason to believe that he 
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will be carried out of the state or suffer some irreparable injury before he can be relieved 
by habeas corpus, the judge may issue a warrant, reciting the facts and directed to any 
sheriff, constable or other person, commanding him to take such prisoner and forthwith to 
bring him before the judge, to be dealt with according to law. [1935 o. 483 8. 156J 

292.34 Order of arrest. When the proof mentioned in section 292.33 shall also be 
sufficient to justify an arrest of the person having such prisoner in his custody, as for a 
criminal offense committed in the taking or detaining of such prisoner, the warrant shall 
also contain an order for the anest of such person for such offense. 

292.35 Warrant, how executed. Any officer or person to whom such warrant shall 
be directed shall execute the same by bringing the prisoner therein named and the person 
who detained him, if so commanded by the warrant, before the officer issuing the same; 
and thereupon the person detaining such prisoner shall make return in like manner and 
the like proceedings shall be had as if a writ of habeas corpus had been issued in the first 
instance. 

292.36 Proceedings for unlawful detention. If the person having' such prisoner in 
his custody shall bc brought before such officer as for a criminal offense he shall be ex
amined, committed, bailed 01' discharged by such officer in like manner as in other criminal 
cases of the like nature. 

292.37 Penalty for refusing papers. Any officer or other person refusing to deliver 
a copy of any order, warrant, process or other authority by which he shall detain any 
person to anyone who shall demand such copy and tender the fees therefor shall be liable 
to the gerson so detained in the sum of two hundred dollars damages, to be recovered in an 
action. 

292.38 Reimprisoning party discharged. Any person who shall recommit, imprison 
or restrain of his liberty or cause to be recommitted, imprisoned 01' restrained of his liberty 
for the same cause except as provided in section 292.32, any person discharged by a final 
order upon a writ of habeas corpus or who shall knowingly assist or aid therein, shall be 
liable to the prisoner in the sum of one thousand hyo hundred and fifty dollars damages, 
and shall be guilty of a misdemeanor and be punished as provided by section 292.39. 
[1935 o. 483 8. 158] 

292.39 Concealment of person entitled to writ. Anyone having in his custody or 
under his power any person who is entitled to a wl'it of habeas corpus or for whose relief 
such a writ has been issued, who shall, with the intent to elude the service of such writ 01' 

to avoid the effect thereof, transfer such prisoner to the custody or control of another, or 
conceal him, or change the plac.e of his confinement and every person who shall assist in 
so doing shall be guilty of a misdemeanor and be punished by a fine, not exceeding one 
thousand dollars or by imprisonment, not exceeding six months or by both such fine and 
imprisonment. [1935 o. 483 8. 159] 

Reyiso,"s Note, 1935: 292.39 is amended and 292.42 and those sections are repealed. 
to jnclude the substance of 292.40, 292.41 (Dill No. 75 S. s. 159) 

292.40 to 292.43 [Repealecl by 1935 o. 483] 
292.44 Prisoner brought for trial or as witness. This chapter does not restrain the 

power of courts to issue a writ of habeas corpus, to bring before them any prisoner for 
trial. [1935 0.4838. 164] 

Note: Only process authorized by which court to testify is that of writ of habeas 
to bring person in legal confinement into corpus ad testificandum. 22 Atty. Gen. 939. 

292.45 Witness fees, inmates of state institutions. If an inmate of any public insti
tution is brought into court in response to a writ of habeas corpus ad testificandum or sub
pama, the institution shall be reimbursed for the time of the officer conducting such inmate 
and the actual and necessary trayeling expenses incurred in taking him into court on said 
process and returning him to the institution. The superintendent of the institution shall 
file with the clerk of such court a statement of such expenses, and the same shall be certi
fied by him to the county treasurer, who shall pay to the superintendent of the institution 
the amount so certified, provided, that in a civil action, such expenses shall be paid by the 
party requesting the presence of such inmate. [1935 o. 483 s. 165] . 

292.46 Habeas corpus not avai1::tble to prisoners passing through this state. The 
officl'rs of all other states. tel'1'itories a11(l cOl1ntl'ies are gil'cn the right to hold and convey 
all persons in their cllsto(l~' and chal'g'ec1 with 01' convicted of crime into and . through the 
stnte of ·Wisconsin. It shall he a snfficicnt ans,Yer to a writ of habeas corpns sned out in 
this state by an? snch person so in cnstody that the officer holds him in custody by au
thorit~· of a wal'1'ant 01' a commitment of s11('h other state, territory or country, a copy" of 
which warrant or ('(1ll11nitment shall be attached to the answer of such officer. [1933 o. 40 
s.3] 




