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CHAPTER 297. 
FORECLOSURE OF :i\iOWrGAGES BY ADVERTISEMENT. 

What mortgages. /297.12 
When may be had. 297.13 
Instalments separate mortgages. 297.14 
Mortgage foreclosure; six weeks' no- 297.15 

tice and service upon subse(lUent 297.16 
gran tee. 297.17 

What notice to specify. 297.18 
Sale, where, how and by whom made. 297.19 
How postponed. 297.21 
Distinct tracts to be sold separately. 297.22 
Who may purchase. 297.23 
CertiOcate of sale. 
Redemption, when and by whom. 

Second mortgagee may redeem. 
Redemption by creditors. 
Deed, execution of. 
Application of surplus. 
Pe,rpetuation of evidence of sale. 
Affidavit as evidence. 
Entry In record of mortgage. 
Effect of record and deed, 
Service of copy of notice of sale. 
Costs of sale, how taxed. 
Certificate of sale as evidence; de

fects cured by time. 

297.01 What mortgages. Evel'Y mOl'tgage of real estate containing a power of sale, 
upon (1eLalllt being made in any cO]J(lition thereof, may be foreclosed by advertisement 
within Lll'ellty years after tIle maturing of such mortgage or the debt secured thereby in the 
cases and in the manner hereinafter specified. 

297.02 When may be had. To entitle any party to make such foreclosure it shall be 
requi~it.e: , 

(1) Tha t some default in the condition of such mortgage shall have occurred, by which 
power 10 sell became operative; 

,(2) That no action shall have been commenced to recover the debt then remaining 
secured by such mortgage or any part thereof; or if any action has been commenced, that 
the sallle has been discontiuued or that an execution upon the jndgment rendered therein 
has been returned unsatisfied in whole or in part; and 

(3) '1'hat the mortgage cOlltailling such powel' of sale has heen duly recorded; and if it 
shall have been assigned, that all of the assignments thereof shall have been recorded. 

297.03 Instalments separate mortgages. In rases of mOl'tgages given to secure the 
, payment of money by instalments each of the instalments, after the first, shall be taken and 
be deemed to be a separate and independent mortgage for the pl1l'poses of this chapter, and 
such mortgage for each of snell instalments may he foreclose(l in the same manner and with 
like effect as if a separate mortgage were given for each of snch suhsequent instalments; 
and a redemption of any such sale hy the mortgagor shall have the like effect as if the sale 
for such instalment had been made upon ap independent prior mortgage. 

297.04 Mortgage foreclosure: six weeks' notice ancl service upon subsequent grantee. 
(1) Notice that such mortgage will he foreclosed hy a sale of' the mortgaged premises 01' 
some part of them shall be given as provided in section 272.31. 

(2) .A copy of such notice shall be served in the manner of serving a summons in a civil 
action, upon the mortgagor and upon any suhsequent grantee or mortgagee whose con
veyance shall be recorded at the time of the first publication of such notice at least six 
weeks before the date of sale if they shall be found within the county. 

(3) If the return of the sheriff, or affidavit of the person making' the service shall show 
tpat any such· person cannot be found; a copy of snch notice shall be posted in a conspicu-
011~place upon the mortgaged premises and also served upon the occupant thereof, if any. 

297.05 What notice to specify. Such notice shall specify: 
, (1) '1'he names of the mortgagor and of the mortgagee, and of the assignee of the 
mortgage, if any; 

, (2) The date of the mortgage and when recorded; 
(3) The amount claimed to be dne thereon at the date of the notice; 
(4) .A description of the mortgaged premises, conforming substantially with that con

tained in the mortgage; and 
'" (5) The time and place of sale. 

:297.06 Sale, where, how and by whom made. The sale shall be at public auction, 
between the hour of nine o'clock in the forenoon and the setting of the SlUl, in the county 
ih which the premises to be sold or some part of them are situated, and shall be made by 
the, person appointed for that purpose in the mortgage, if any, or by the sheriff, under
~p.eriff, or deputy sheriff of the county to the highest bidder. 
,.·:2~7.07 How postponed. Such sale may be postponed from time to time by inserting 
!l . .notlce of such postponement, as soon as practicable, in the newspaper in which the origi-
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nal advertisement was published and continuing such publication until the time to which 
the sale shall be postponed, at the expense of the party requesting such postponement. 

297.08 Distinct tracts to be sold separately. If the mortgaged premises consist of 
distinct farms, tracts or lots they shall be sold separately, and no more :farms, tracts or lots 
shall be sold than shall be necessary to satisfy the amount due on such mortgage at the date 
of the notice of sale, with interest, and the costs and expenses allowed by law. 

297.09 Who may purchase. The mortgagee, his assigns or his or their legal repre
sentatives may fairly and in good faith purchase the premises so advertised or any part 
thereof at such sale. 

297.10 Oertificate of sale. Whenever any lands shall be sold by virtue of a power 
of sale contained in any mortgage it shall be the duty o:f the officer or other person making 
the sale to give to the purchaser a certificate in writing, signed by him, setting forth a 
description of each tract or parcel of the premises sold, the sum paid therefor and the time 
when the purchaser will be entitled to a deed for the same, unless they shall be redeemed as 
provided in this chapter; and such officer shall, within ten days from the time of sale, file 
in the office where the mortgage is recorded a duplicate of such certificate, signed by him; 
and such duplicate certificate or a copy certified by the register shall be taken and deemed 
evidence of the facts therein contained. 

297.11 Redemption, when and by whom. The mortgagor, his heirs, executors, ad
ministrators or assigns whose lands shall be sold in conformity with the provisions of this 
chapter, within OIle year from and aIter such sale, may redeem such lands or any distinct 
parcel 01' tract thereof separately sold by paying to the purchaser, his executors, adminis
trators 01' assigns or to the then sheriff, undersheriff or deputy sheriff the sum of money 
which was bid therefor together with interest at the l'ate provided to be paid on the mort
gage debt, which rate shall not exceed the minimum legal rate of interest, from the time of 
such sale; and such payment being made, said sale and certificate shall be null and void as 
to the parcel or tracts of lands so redeemed, and the bail of said sheriff shall be respon
sible for the faithful payment to the purchaser aforesaid of all moneys received by him 
01' any of his deputies aforesaid; and in every case the mortgagor may retain full posses
sion of all premises mortgaged by him until the title shall absolutely vest in the purchaser 
thereof according to the provisions of this chapter. 

297.12 Second mortgagee' may redeem. Any person to whom a subsequent mort
gage may have been executed shall be entitled to the same privilege of redemption of the 
mortgaged premises that the mortgagor might lJUve had, or of satisfying the prior mort
gage, and shall by such satisfaction acquire all the benefits to which such prior mortgagee 
was or might have been entitled. ' 

297.13 Redemption by creditors. If no redemption under the provisions of section 
297.11 be made the senior creditor having a lien, legal or equitable, upon the mortgaged 
premises, subject to the mortgage, may redeem within five days after the expiration of such 
year, and each subsequent creditor, in succession, according to priority o:f lien within five 
days after the time allowed the prior lien holder respectively, may redeem by paying the 
amount provided in section 297.11, and all liens prior to his own held by the person from 
whom redemption is made; provided, that no creditor shall be entitled to redeem unless 
within such year he files notice of his intention to redeem in the office or offices of register 
of deeds of the county or counties in which the mortgage is of record. 

297.131 and 297.132 [Repealed by 1935 c. 319] 
297.14 Deed, execution of. (1) If such mortgaged premises so sold shall not be re

deemed as aforesaid the officer, 01' his successor in office or other person who shall have sold 
the same, or his executor or administrator or some person appointed by the cil'cuit court 

. for the purpose shall complete such sale by executing a deed of the premises so sold to the 
original purchaser, his assignee or personal representatives. 

(2) If any person shall have redeemed the mortgaged premises, as provided in sections 
297.12 or 297.13, such deed shall be executed to the redemptioner who has acquired all the 
rights of all prior lien holders. 

297.15 Application of surplus. If after sale of any l'eal estate made as herein pre
scribed there shall remain in the hands of the officer or other person making the sale any 
surplus money, after satisfying the mortgage on which such real estate was sold and all 
instalments thereof, and payment of the costs and expenses of such :foreclosure and sale, 
the surplus shall be paid over by such officer 01' other person to the clerk of the circuit 
court of the county wherein the sale was made and take his receipt therefor. Money so 
deposited may be applied for by and distributed to the proper party in the manner pro
vided by law or by rule of court in the case of surplus moneys realized in foreclosure by 
action. If any part of the moneys secured by the mortgage is not due and such surplus 
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be more than enough to pay it the same shall be so paid, with intel'est, to the time of such 
payment. 

297.16 Perpetuation of evidence of sale. Any party desiring to perpetuate the 
evidence of any sale made in pursuance of the provisions of this chapter may procul'e: 

(1) An affidavit of the publication of the notice of sale and of any notice of postpone
ment, to be made by the printer of the newspaper in which the same was inserted or by 
some person in his employ knowing' the facts; and 

(:2) An affidavit of the fact of any sale pursuant to such notice, to be made by the per
son who acted as auctioneer at the sale, stating the time and place at which the same took 
place, the ~Uln bid and the name of the purchaser; providing, that in case of the death or 
other disability of the person who acted as anctioneer at such sale, before making such affi· 
davit, the same may be made by any person having knowledge of the facts, who shall state 
in such affidavit the fact of such death 01' other disability and that such affidavit is made 
for that reason. 

297.17 Affidavit as evidence. Such affidavit shall be recorded at length by the reg
ister of deeds of the county in which the premises al'e situated in a book kept for the re
cording of mortgages; and such Ol'iginal affidavits, the recOI'd thereof and certified copies of 
such l'ecord shall be presumptive evidence of the facts therein contained. 

297.18 Entry in record of mortgage. A notc referring to the page and book where 
the evidence of any sale having been made under mOl'tgage is recorded shall be made by 
the register recording such evidence in the margin of the record of such mortgage, if such 
record be in his office. 

297.19 Effect of record and deed. A record of the affidavits aforesaid and of the 
deed executed on the sale of the premises shall be sufficient to pass the title thereto; and the 
said conveyance shall be an entire bar of all claim or equity of redemption of the mort
gagor, his heirs and representatives and all persons claiming under him or them by vil'tue 
of any title subsequent to such mortgage; but no title accruing prior to the execution of 
such mortgage shall be affected thereby. 

2g7.20 [Repealed by 1925 c. 223] 
297.21 Service of copy of notice of sale. When notice of any sale by virtue of a 

mortgage shall be published in any other than the county in which the premises are situated 
a copy of such notice shall be served in the manner first provided in sec;tion 297.04 at least 
foul' weeks before the time of such sale on the person in possession of the mortgaged prem
ises, in all cases where the same are occupied, as well as upon the persons designated in 
said section, at least four weeks before the day of such sale. Proof of the service of notice 
required hereby and of the service required to be made, otherwise than by publication, by 
section 297.04 may be made, cel'tified and recorded in the same manner and with the like 
effect as proof 'of the publication of a notice of sale under a mortgage. 

297.22 Oosts of sale, how taxed. The costs and expenses of foreclosing any mort· 
gage pursuant to this chapter shall be taxed by some officer authorized to tax COl:'ts in a 
court of record, upon request of any party liable to pay the same, and on notice to the 
other party, on his paying the expense of such taxation. 

297.23 Oertificate of sale as evidence; defects cured by time. The sheriff's certifi· 
cate of sale, made pursuant to law, or a duly certified copy therpof shall be prima facie 
evidence that all the requirements of this chapter concerning the sale have been complied 
with and of such title in the purchaser at such sale, his heirs or assigns, after the time for 
redeeming from the sale has expired, as was vested in the mortgagor at the time of the exe· 
cution of the mortgage or at any time thereafter up to the time of the sale. No such sale 
shall be held invalid or be set aside because of any defect in the notice thereof or in 'the 
publication of the same, 01' in the proceedings of the officer conducting the sale unless the 
action in which the validity of such notice or sale he questioned be commenced or the de
fense alleging the invalidity thereof be interposed within five years after the time of making 
the sale; provided, that persons who are under disability when such sale is made may com· 
mence such action 01' interpose such defense at any time within five years after the removal 
of such disability. 




