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324.01 Appeals from county court. Any person aggrieved by any order or judg
ment of the county court may appeal therefrom to the supreme court, and the provisions 
of chapter 274 shall apply. But no appeal may be taken on any claim unless the part 
thereof in dispute amounts to at least $20. The appeal of any minor from an order of 
adoption may be taken by any person. In an appeal from an order of adoption, if the 
child is a minor, the state department of public welfare is a party and shall be served with 
notice of appeal. In all other cases the appeal of any minor 01' incompetent person may 
be taken and prosecuted by his general guarc1ian 01' by a guardian ad litem. 

History: 1951 c. 290. 
Cross Reference: Time allowed for appeal to supreme court, see '324.04. 
COIllUlent of Atlviso1'Y COlllJuittee, 19511 

Provides for appeals from all county courts 
to the supreme court. (Bill 194-8) 

It is not decided whether an administra
tor. de bonis non, who theoretically has no 
interest in a judgment of the county court 

construing a will, can alJpear in sUpport, of 
sueh judgment on appeal as a matter of 
right; but the supreme court may consider 
his brief and oral argument. E~tate of'White, 
256 W 467, 41 N,Y (2d) 776. 

[324.02 (lnel 324.03 Stats. 1949 felJealeclby 1951 c. 290] 

324.04 Review by supreme court. (1) The time within which a writ of errol' may 
be issued 01' an appeal taken to obtain a review by the supreme court of any order or 
judgment of the cOtmty court is limited to sixty days from the date of the entry thereof, 
except as provided in section 324.05. 

(2) On appeals from county courts to the supreme court no bond shall be required or, 
costs awarded against any child or person acting in behalf of the child on an appeal from 
an oi'der of adoption j and no bond shall be required of any executor, adininistrator, 
g'uardian, trustee or alleged insane or incompetent person. 

(3) A bill of exceptions may be settled, served and filed in the manner and un(ler the 
restrictions required in the circuit court. 

(4) In all matters not otherwise provided for in this chapter relating to appeals from 
county courts to the suprel~le court, and jury trials in county courts, the law and rules of. 
practice relating to circuit courts shall g·ovel'll. 

Cross Reference: When bond not required, see 274.16. 

324.05 Extension of time for appeal; retrial. If any person agg'l'ieved by any act 
of the county court shall, from any cause without fault on his part, omit to take his ane 
peal within the time allowed, the COllrt may, upon his petition and notice to the adverse 
party, and upon such terms and within such time as it shall deem reas(lnable,. but not 
later than one year after the act complained of, allow an appeal, if justice appears to re
quire it, with the same effect as though done seasonably; or the court may reopen the case 
and grant a retrial, but the order therefor must be made within one year after the act com
plained of. 

The testatrix's next of kin and sole heir 
at law resided outside the state, had no ac
tual notice of the hearing to probate the will, 
was not represented at the proceeding, and 
promptly retained counsel on learning of the 
admission of the will to probate. Delay in 
filing' a netition to reopen the matter and 
grant a retrial to permit contesting the will 
on grounds of alleged testamentary incalJac
ity and ulldue influence ,vas caused by coun-

sel's withholding of the petition while he at
tempted to arrange a settlement with the 
be'neficiaries under the will. The petition 
was filed within the time limited by this sec
tion, judgment dismissing the. petition was 
an abuse of discretion, especially since the 
record did not disclose that the rig'hts of. the 
beneficiaries were adversely affected by the 
delay. Estate of Trimney, 257 ,y 481, 44 NW 
(2d) 308. 
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324.06 Proceedings stayed. After notice of appeal to the circuit court is filed in 
the county court all further proceedings in pursuance of the act appealed from shall cease 
until the appeal shall be determined. 

324.07 Judgment on appeal to circuit court. The circuit court may reverse or af
firm in whole or in part the act of the county court appealed from, and may render a 
proper judgment or make such order therein as the county court ought to have made, and 
may remit the case for further proceeding in pursuance of the opinion of the circuit 
court, or may make any order, 011 take any action therein, to enforce its own judgment, as 
it may deem best. If the case is appealed to the supreme court it inay remit the same 
to the county court, when no further proceedings are required in the circuit court. . 

324.08 Dismissal of a.ppeal. If the appellant fails to prosecute his appeal to the 
circuit court with reasonable diligence the court, on motion, shall dismiss ·the appeal 01' 

affirm the judgment 01' order appealed from, as such court shall deem just. 
[324.09, 324.10 Stats. 1931 1'epealecl by 1933 c. 190] 

324.11 Costs, when allowed; judgment for. Costs may be allowed in all appealable 
contested matters in county court, excepting in jury trials, to the prevailing party, to be 
paid by the losing party or out of the estate as justice may require; and when costs are 
allowed they shall be taxed by the judge at the rates allowed in circuit court and upon 
like notice; but the attorney fees shall not exceed twenty-five dollars, and shall be allowcd 
only when an attorney appears for the prevailing party. When costs are allowed, the 
court shall render judgment therefor, stating in whose favor and against whom the same 
is rendered and the amount thereof; and a list of the items making such amount shall be 
filed with the papers in the case. 

324.12 Costs in will contests. Costs shall not be awarded to an unsuccessful con
testant of a will unless he is a special guardian appointed by the county 01' circuit judge, 
or is named as an executor in a paper propounded by him in good faith as the last will of 
the decedent. 

324.13 Attorney's fees, will contests. (1) In a contest upon the probate of any 
will, 01' in relation to any trust created therein, or for the allowance of any account re
quired of an executor or trustee, the court may, if the contest is necessary 01' meritorious, 
allow to the proponent of such will and to the successful contestant in such proceedings a 
reasonable attorney's fee to be paid out of the estate of the decedent; and the court may 
allow to the proponent if successful on his appeal or to such contestant if finally success
ful on appeal a reasonable attorney's fee for services on such appeal to be paid out of 
said estate. 

(2) A guardian ad litem for a necessary party to a proceeding to probate a will, or 
in a proceeding to construe a will, 01' in a proceeding in the settlement of an estate, may be 
a.llowed compensation and his necessary expenditures, to be fixed by the court, and paid 
out of the estate or property in controversy. 

324.14 Security and judgment for costs. In all cases mentioned in section 324.11 
the county court may require the claimant or contestant to give a bond in such sum and 
,vith such surety as shall be approved by the comt, to the effect that he will pay all costs 
that may be awarded by such court in such proceeding agaiJist him. A judgment for costs 
shall be against the claimant or contestant and the surety. 

324.15 Judgment, how enforced; execution; lien. (1) All money jUdgments in 
favor of an estate shall have the same force and effect as judginents in the circuit court, 
and may be enforced by execution. The pertinent provisions of chapter 272, relating to 
executions, shall apply to such executions except as otherwise provided in this section. 

(2) Any such judgment for more than ten dollars may be docketed in the circuit 
court as circuit court judgments are docketed,. upon filing therein a certified transcript of 
such judgment. Such judgment when so docketed shall be a lien upon the real estate of 
the debtor in the same manner and for the same length of time as judgments rendered 
and doeketed in the circuit court. VVhen execution shall issue from the county court upon 
such judgment, in case the same has been docketed as aforesaid, it shall recite the time of 
docketing. 

324.16 Writs of error. Writs of errol' to obtain a review by the supreme court of 
proceedings of the county court, in counties having a population of over fifteen thousand, 
shall be allowed, and taken in accordance with the provisions of chapter 274, relating to 
writs of error. 

324.17 Jury trials, practice. (1) This section applies only to counties which have 
over fifteen thousand population. Jury trials may be had in county court in all appeal
able cases in which f1 ,jury trial may bc had of similar issues in circuit courts. 
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(2) In all cases provided in subsection (lJ, any person having the right of appeal 
from the determination of the court, may file with the court, within ten days after notice 
that the matter is to be contested, a written demand for a jury trial, and deposit ten dol
lars with the county treasurer, take his receipt therefor and file it with the court. If such 
issue is transferred for trial to the circuit court, as provided in this section, the judge of 
the county court may order said deposit refunded to the depositor, and the county treas
urer upon presentation of such order shall refund said amount. 

(3) Upon filing such demand and receipt, the court may order an issue to be framed 
by the parties within a fixed time, and the matter shall be placed upon the calendar for 
the next jury term of the court. The county court may transfer the matter or cause, and 
the record thereof, to the circuit court of such county for trial. 

(4) Three jury terms of the county court shall be held each year (if there are jury 
cases ready for trial at such times), commencing' respectively on the second Tuesday in 
January, April and October. 

(5) Jurors and trial juries shall be drawn in the lllanner provided by sections 255.04 
to 255.09, except as otherwise provided herein, and trials by jury shall be in the lllanner 
provided by sections 270.15 to 270.31; but in county courts having civil jurisdiction jurors 
and juries may be drawn in probate matters and jury terms had in the manner and ac
cording to the regulations required in civil cases in such courts. 

(6) Not more than ten days prior to each jury term the clerk shall prepare, in the or·· 
del' of their date of issue, a list of cases in which a trial by jury shall have been demanded, 
and such list shall constitute the jury calendar for such term of the county court. Unless 
the court shall otherwise order, every case on such calendar which shall not be disposed of 
at said term shall stand continued to the next jury term, and be placed on the jury cal
endar for such term. If the party who demanded the jury trial shall ask to have such ac· 
tion continued for the term, aftcr the commencement of the term at which such action is 
for trial, such continuance shall be gTanted only upon payment of ten dollars motion fees 
unless such party shall waive a jury trial in such proceeding. In case a continuance in 
any action upon the jury calendar is asked by any other party, the court may grant such 
continuance and require payment of ten dollars motion fees in its discretion. 

(7) In all jury cases costs shall be allowed as a matter of course to the prevailing 
party, the items and taxation of which shall be as in circuit court. 

(8) Any party to the controversy may within ten days after notice that a jury trial 
has been demanded, have the matter transferred to the circuit court of the county for trial. 
Upon the filing of such demand for transfer, the judge of the county court shall immedi
ately cause the record and proceedings in the matter to be certified to the circuit court, 
and the same shall there be tried and determined as a circuit court action. And in case 
the matter is one where the county court has the right to fL,;: the fees or compensation of 
the attorneys, executors, administrators or guardians, the circuit court may determine such 
fees 01' compensation. The circuit court may render such judgment as may be propel', or 
mak~ such order therein as the county court ought to have made and may remit the case 
to the county court for further proceedings, 01' make any order or take any action therein 
to enforce its own judgment as the circuit court may deem best. The county court, after 
such cause is remitted, shall proceed therein in accordance with the determination of the 
circuit court. 

[324.18 Stats. 1931 "emlmbered seotion 324.04 (4) by 1933 o. 190 s. 99] 

324.18 Notice in county court; mode of service; proof of service. (1) ThrODE OF 
SERVICE. If notice is required by statute, it shall be given either by service thereof upon 
all persons interested (whether within or without the state) at least 10 days before the 
hearing or proceeding' in the manner in which a circuit court summons is required to be 
served, other than by p.ublication; or by pUblication of the notice as provided by seetion 
324.20. vVhen service IS by publication, the court, except in the matter of notice to credi
tors, shall order a copy of the notice mailed to every interested person whose post-office ad
dress is known or can with reasonable diligence be ascertained, at least 20 days before the 
hea,ring or proceeding. If the order does not specifically designate the persons to whom 
such notice shall be mailed, the order shall be deemed to refer to the persons and addresses 
set forth in the petition for such hearing or otherwise shown by the record as having 
known interests and known post-office addresses. Such order and record shall be conelu
sive in all collateral actions and proceedings as to the knowledge and ascel'tainability with 
reasonable diligence of the names and post"office addresses of all persons interested. The 
court may order both service by publication and personal service on designated persons. 

(2) WAIVER, OF NOTICE. Persons who are sui juris, and duly appointed and qualified 
guardians tid litem in behalf of themselves and those for whom they are acting, !]lay in 
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writing waive the service of notice upon tbem and consent to the hearing of any matter 
without notice except that a guardian ad litem shall not waive the notice for a petition to 
prove a will or the petition for administration. 

(3) EFFECT OF APPEARANOE. A general appearance by a competent adult perSOll is 
equivalent to timely personal· service of notice upon him. 

( 4) WHO lIIAY SERVE NOTICE. The notice may be served by any person not a party. 
(5) PROOF OF SERVICE. Proof of the service of the notice shall be as follows: 
(a) By the affidavit of the pel'son who made thc service, 01' if by the sheriff, by his 

certificate, showing the place and the time of the service, and that he knew the person 
served to be the person for whom the notice was intended and that he delivercd to and 
left with him a copy; if the person was not personally served such affidavit 01' certificate 
shall say when, where and with whom the copy was left. 

(b) By the written admission of the person served if he be competent and an adult. 
The subscription of his name to such admission shall be presumptive evidence of its 
genuineness. 

(c) In case of publication, by the affidavit of the publisher or printer 01' his foreman 
01' principal clerk showing the notice and specifying the date of the first and of the last 
publication; and the affidavit of the person who mailed the notice showing when' and to 
whom he mailed it. 

History: SuP. Ct. Order, 258 W viii. 
COllllnellt of A(I'vis()1'Y COlluuittee, 1051: 

'1'he change fron1 "lnay" to "shall" in 324.18 
(1) makes mailing a copy of the notice man
datory, ,vhen service is by publication, to 
avoid possible claims of lack of jurisdiction. 
See Mullane v. Central Hanover Bank & 
Trust Co. 70 S. Ct. 653. The long insertion 

is to make clear that the court has reviewed 
both the list of interested parties and the 
diligence used in securing- addresses. On 
that foundation the validity of the notice 
can be. established. [Re order effe..ctive July 
1, 1951] 

324.19 Notice, when fixed by court order. If llOtice of any proceedings in county 
court is required by law or deemed necessary by the court and the manner of giving the 
same is not directed by law, the court shall Ol'der notice to be given in the manner pre
scribed by section 324.18. 

History: Sup. Ct. Order, 258 W ix. 

324.20 Publication of notices. (1) All county court notices required to be given 
by publicatioll shall be printed once a week for three successive weeks (unless a differellt 
length of publication is expressly required by law) in such newspaper, published in the 
county, as the court shall by order direct; such notices shall be printed in the English 
lang-uage, but may be published in a llewspaper printed in any other language, if in the 
opinion of the court, it shull be more likely to give notice to the interested persons. If 
no newspaper is published in such county, the publication shall be ill such newspaper 
published in this state as the court shall order; notices published under section 316.18 
shall be in a newspaper published in the county where the land is situated, and if there 
be none so published, then in such newspaper as the court shall direct. No county judge 
or register in probate shall order the publication of any such notice in any newsi~)iper 
controlled by him or in which he has any pecuniary interest, if there be any othei' news
paper published in his county. 

(2) Any county judge, reg'ister in probate 01' other officer of any court, whoshalllleg
lect or refuse to carry out 01' violate any provisions of this section, shan forfeit not less 
than fifty donal'S for each such neg1ect, refusal 01' violation. 

Cross Reference: Orders signed by register in probate, see 253.27. 

324.21 Records, how amended. Any county court may amend, correct and perfect 
its record of any matter transacted therein in such manner as may be necessary to make 
the same conform to the truth. 

324.22 Correction of court records; notice of hearing. (1) Upon verified applica
tion to a county court by any person interested, praying that its records be amended, 
corrected or perfected, as specified in the application, the court shan order a hearing there· 
on and notice of the hearing shall be g·j,ven as provided in section 324.18. 

(2) If the errol' in the court record is obvious 01' is purely clerical, the court may heal' 
t.he application and correct the elTor without notice, or upon such notice as the court 
may direct. 

324.23 Hearing; amendment, effect. If on such hearing' the court shall find its 
record incorrect, incomplete 01' imperfect it shall make it conforlll to the truth. Such 
amended, corrected and perfected record shall be as valid and binding as though correctly 
made and entered at the propel' time. 

324.24 Hearings set for term; calendar, how disposed of. (1) All matters in 
county court requiring notice of hearing' shall be made relul'l1ahle and set for hearing' at a 



3155 APPEALS,.ETC. 324.29 

term of court. All such matters by brief titles shall be entered in a book called the court 
calendar. 

(2) Uncontested matters shall be first disposed of in their order on such calendar, fol
lowed by the disposition of contesteclmatters in like manner, unless the court shall other
wise direct. 

324.25 Citation. An order to account 01' to appeal' in the county court shall state 
explicitly what the party cited is required to do, and shall be served in the manner pro
vided' for service of summons in circuit court. 

324:26 'Porms of notices. In all matters and proceedings in any county court 
",herein such court shall order notice to bE) given to parties interested therein of the time 
and place of the hearing thereof, by publication 01' otherwise, it shan not be necessary to 
publish in full or to serve a. completE) copy of such order; but a notice containing a bril'f 
statement of the matter to be heard, sufficient to fairly inform those interested of the na
ture of thE! proposed proceeding and the estate involved, with the residence or late resi
dence of the owner of such estate (and a notation of persons, if any, who appeal' to he in
terested but whose addresses are unknown and unascertainable) and stating the time and 
place of such hearing', shall bEl sufficient, and any number of different matters may be in
cluded in the same notice, and such notice may be substantially as follows: 
STATE OF WISOONSIN, .} In Probate. 
County Court for· . . .. County. 

Notice is hereby given that at the .... term of the county court to be held in and 
for said county at the comthouse in the (city, village 01' town) of .... , in said county, 
on the first 'Duesday of .... , A.D. 19 .. , the following matters will be heard and con
sidered: 

The application of A. B. for the appointment of an administrator of the estate of C. D., 
late of the (city, village or town) of .... , in said county, deceased. 

The application of A. B. to admit to probate the last will and testament of C. D., late 
of the (city, village or town) of .... , in said county, deceased. 

The application of A. B. for the appointment of a guardian of the person and estate 
of C. D., an insane person of the (city, village 01' town) of .... , ill said county. 

'1'he application of A. B., administrator of the estate of C. D., late of the (city, village 
01' town) of, .... , in said county, deceased, to sell a piece of real estate belonging to 
such estate, described as follows (here describe particularly), in said county. 

Note: (Omit if inapplicable) The post-office addresses of the following persons who 
appeal' to be interested are unknown and unascertainable: .... . ... , .... . .... 
By order of tIle com·t. 
Dated. E. F., Judge. 

I1istory: Sup. Ct. Order, 258 W ix. 
Comment of Allyisory Conullittee, 1951: which is most likely to reach persons whose 

The 2 inserts, in the introduction and in the names are known but whose addresses are 
form of notice, are to set up a form of notice unknown. [Re order effective July 1, 1951] 

'324.27 County court fees. Fees in the county court shall be allowed: 
(1) To appraisers, an amount to be fixed by the court in its discretion; 
(3) In all cases, travel, as provided in circuit court; 
(4) To jurors, interpreters and witnesses the same fees as provided in circuit court; 
(5) In cases not ptovided for, a reasonable compensation shall be allowed by the court. 
I1isto'l'Y: 1951 c. 635. 

[324.28 Btats.19311·epealed by Bup1'Mlle COU1't 01'cler,ejfective Jan. 1, 1934] 

324.29 Appearances, how made. (1) IN PERSON OR BY A.TTOR~EY. Everypersonllot 
under disability may appear in any proceeding in county court. 01' before any conilty 
judge 'and conduct 01' defend the same in person or by attorney and not otherwise. EveiJ' 
:person under disability shall appear and conduct or defend by his guardian ad litem, who 
shall be an attorney, '01' by his general g'uardian who may appear by attorney. The county 
judge shall make an entry in his minutes of every appearance stating when, how and by 
whom it was made, and shall not pl'0ceed further in the cause, matter or proceeding until 
such entry is made. 

(2) GUARDIA.NS AD LITEM. When it shall be necessalJ' to appoint a guardian ad litem 
for any person'under disability, the court play appoint such guardian at the time of mak
ing the order for hearing,' theniatter, and l'equire notice thereof and of such heal'ing to be 
served upon such guardian; or such ,guardian may be appointed on the day of the hear
ing, and before any proceedings are had. The guardian ad litem shall continue to uct 
throughout the' proceeding in relation to the same estate or matter, until its final settle
ment or conclusion,unless otherwise ordered. In the discretion of the court, the appoint
mentmay be revoked and another gllardian ad litem ~ppointed. 
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(3) ATTORNEYS. No attorney shall appear, or be appointed as g'uarclian ad litem, 
for different persons in the same matter or proceedings, whose interests and rights in 
relation to such matter or proceeding shall be conflicting. The attorney who shall first 
appear for any party shall be recognized as his attorney throughout the matter or proceed
ing, unless another is substituted with his consent in writing, or for good cause shown 
upon application to the court, and after notice to such attorney, if residing' in the state 
and his residence is known, and by order of the county court. 

(4) PERSONS IN MILITARY SERVICE,. At the time of making the order for the hearing 
of any matter in county court, the moving party shall make and file an affidavit setting 
forth the facts showing whether or not any of the parties interested in such matter are 
actively engaged in the military service of the United States. Whenever it shall appear by 
such affidavit or otherwise that any person in the active military service of the United 
States is interested in any proceeding pending in county court' and is not represented 
by an attol'lley the judge shall appoint an attorney to represent such person and protect 
his interest and no further proceedings shall be had until such appointment has been made. 
An attorney appointed by the court to represent any person in the military service in any 
proceeding' in the probate of an estate may be allowed compensation and his necessary 
expenditures to be fixed by the COUl't, and paid out of the estate. 

Where a minor son of the petitioner and come due to such beneficiary from the trust 
the trust beneficiary, whose income the peti- could not be reached for the purpose asked 
tioner sought to reach, was not a party to nor for the payment of fees, an order direct
the proceeding and had no financial interest ing the trustee to pay fees to a guardian ad 
in the outcome, and the county court had no litEm needlessly appointed was erroneous. 
jnrisdiction to heal' the petition, and the in- Estate of Austin, 258 W 578, 46 N,V (2d) 861. 

324.30 Papers; filing; withdrawal. All papers in any matter shall be fairly and 
legibly written on substantial paper and have indorsed thereon the title of the proceeding' 
in which they are filed, and the character of the paper; and if not so written and in
dorsed, the judge may refuse to receive and file the same. He shall indorse all papers 
with the dates of their delivery to him. No paper filed in any matter shall be withdrawn 
without leave of the court or judge, and when a paper is withdrawn a copy thereof, at
tested by the judge, shall, if required, be left in its place. 

[324.31 to 324.34 Stctts. 1931 t·e11.umbe1·ecl section 253.33 by 1933 c. 190 s. 100] 

324.31 Uniform ancillary administration of estates act. (1) DEFINITIONS. As 
used in this section: 

(a) "Representative" means an executor, administrator, testamentai'Y trustee, guard
ian or other fiduciary of the estate of a decedent or a ward duly appointed by a court and 
qualified. It includes any c0l1)Oration so appointed, regardless of whether the corpomtion 
is eligible to act under the law of this state. This section does not change the powers or 
duties of a testamentary trustee under the nonstatutory law or under the terms of a trust. 

(b) "Foreign representative" means any representative who has been a,ppointed by 
the court of another jurisdiction in which the decedent was domiciled at the time of his 
death, or in which the ward is domiciled, and who has not also been appointed by a court 
of this state. 

(c) "Local representative" means any representative appointed as ancillary repre
sentative by a COUl't of this state who has not been appointeel by the domiciliary court. 

(d) "Local and foreign representative" means any representative appointed by both 
the domiciliary court and by a court of this state. 

(2) ApPLICATION FOR ANOILLARYLETTERS AND NOTICE THEREOF. (a) Qualifications of 
and prefe'rence fo'/' fo'reign rep'l'esentative. Any foreign representative upon the filing of 
an authenticated copy of the domiciliary letters with the probate court may be granted 
ancillary letters in this state notwithstanding that the representative is a, nonresident of 
this state or is a foreign corporation. If the foreign representative is a foreign corpora
tion it needllot qualify under any other law of this state to authorize it to act as local and 
foreign representative in the particular estate if it complies with the provisions of sub
sections (4) and (5). If application is made for the issuance of ancillary letters to the 
foreign representative, the court shall give preference in appointment to the foreign rep
resentative unless the court finds that it will not be for the best interests of the estate or 
the decedent shall have otherwise directed. 

(b) Intervention ttpon appUcation. When application is made for issuance of ancil
lary letters any interested person may intervene and pray for the appointment of any per
son who is eligible under'this section or the law of this state. 

(c ) Notice to foreign representative. When application is made for issuance of ancil
lary letters to any pe~'Son other than the foreigll representative, the applicant shall send 
notice of the application by registered mail to the foreig'n representative if the latter's 
name and address are known and to the court which appointed him if t.he court is known. 
These llotices shall bemaileduponfiling·th~ application if the necessary facts are then 
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kno,,,n, 01' as soon thereafter as the facts are known. If notices are not given prior to the 
appointment of the local representative, he shall give similar notices of his appointment 
as soon as the necessary facts are known to him. Notice by ordinary mail is sufficient if it 
is impossible to send the notice by registered mail. Notice under this paragraph is not 
jurisdictional. -

(3) DENIAL OF ANCILLARY LETTERS. The court may deny the application for ancillary 
letters if it appears that the estate may be settled convenicntly without ancillary admin
ish'ation. Such denial is without prejudice to any subsequent application if it later ap
pears that ancillary administration should be had. 

(4) BOND. No nonresident shall be granted ancillary letters unless he gives an admin
istra tion boncl. 

(5) AGENT TO AOOEPT SERVICE OF PROOESS. No nonresident shall be granted ancillary 
letters and no person shall be gralltedleavc to remove assets under subsection (7), until he 
iiles in the court an irrevocable power of attol'lley constituting the clerk of the court his 
agent to accept and be subject to service of process or of notice in any action or proceed
ing relating to the administration of the estate. The clerk shall forthwith forwal'd to the 
representative at his last known address any process or notice so received, by registered 
mail requesting a return receipt signed by addressee only. Forwarding by ordinary mail is 
sufficient if when tendered at a United States post office an envelope containing such no
tice addressed to such representative, as aforesaid, is refused registration. 

(6) SUBSTITUTION OF FOREIGN FOR LOOAL REPRESENTATIVE. (a) AppUcati01~ andlJro
cedlwe. If any other person has been appointed local representative, the foreign repre
sentative, not later than 14 days after the mailing of notice to him under subsection (2), 
unless this period is extended by the court because the foreign representative resides out
side continental United States or in Alaska, 01' for other cause which the court deems ade
qnate, may apply for revocation of the appointment and for grant of ancillary letters to 
himself. Ten days' writen notice of healing shall be g'iven to the local representative. If 
the court finds that it is for the best interests of the estate, it may grant the application 
and direct the 10cal'l'epresentative to deliver all the assets, documents, books and papers 
pertaining to the estate in his possession and make a full report of his administration to 
the local and foreign representative as soon as the letters are issued and he is qualified. 
The local representative shall also account to the court. The hearing on the account may 
be forthwith or upon such notice as the court directs. Upon compliance with the court's 
directions, the local representative shall be discharged. 

(b) Effect of substitntion. Upon qualification, the local and foreign representative 
shall be substituted in all actions and proceedings brought by or against the local repre
sentative in his representative capacity, and shall be entitled to all the rights and be sub
ject to all the burdens arising' out of the uncompleted administration in all respects as if 
it had been continued by the local representative. If the latter has served or been served 
with any process or notice, no further service shall be necessary nor shall the time within 
which any steps mayor must be taken be chaJlged unless the court in which the action or 
proceeding'S are pending' so orders. 

(7) REMOVAL OF ASSETS TO DOMICILIARY JURISDICTION. (a) A1J1JUcati01~. Prior to the 
final disposition of thc ancillary estate under subsection (12) and upon giving the notice 
provided in section 324.18, the foreign representative or the local and foreign representa
tive may apply for leave to remove all or any part of the assets from this state to the domi
ciliary jurisdiction for the purpose of administration and distribution. 

(b) PI'M'equisites to g'l'ailting application.. Before granting such application, the court 
shall require compliance with subsection (5) and the filing of a bond by the foreign repre
sentative or of an additional bond for the protection of the estate and all interested per
flOpS unless the court finds that the bond given under subsection (4) by the local and for
eign representative is sufficient. 

(c) Granting appUcation----te1"lns and consequences. Upon compliance with this sub
section, the court shall grant the application upon such conditions as it sees fit unless it 
finds cause for the denial thereof or for postponement until further facts appeal'. The 
granting' of the application shall not terminate any proceeding'S for the administration of 
property in this state unless the court finds that such proceedings are unnecessary. If the 
court so finds, it may order the administration in this state closed, subject to reopening 
wi thin one year for cause. . 

(8) EFFEOT OF ADJUDIOATIONS FOR OR AGAINST REPRESENTATIVES. A prior adjudica~ 
tion rendered in any jurisdiction for or against any representative of the estate shall be as 
conclusive as to the local or the local and foreign representative as if he were a party to 
the adjudication unless it resulted from fraud or collusion of the party representative to 
the prejudice of the estate. This subsection shall not apply to adjudications in another 
jurisdiction admitting or l'efusil1g to admit a will to prohate. 
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(9) PAYMENT OF OLAIMS. No claim against the estate shall be paid in the ancillary 
administration in this state unless it has been proceeded upon in the manner and within 
the time required for claims in domiciliary administrations in this sta teo 

(10) LIABILITY OF LOOAL ASSETS. All local assets are 'subject to the payment of all 
claims, allowances and charges, whether they are established or incurred in this state or 
elsewhere. For this pUl1)ose local assets may be sold in this state and the proceeds for
warded to the repi'esentative in the jurisdiction where the claim was established or the 
charge incul'i'ed. 

(11) PAYMENT OF OLAIMS IN OASE OF INSOLVENOY. (a) Eq'uality subject to p1'efM'
ences ancl seou'r#y. If the estate either in this state 01' as a whole is insolvent, it shall be 
disposed of so that, as far as possible, each creditor whose claim has been allowed, either in 
this state or elsewhere, shall receive an equal proportion of his elaim subjeet to preferenceH 
and priorities and to any security which a creditor has as to particular assets. If a pref
ereilce or priority is allowe,d in another jurisdiction but not in this state, the creditor so 
benefited shall receive dividends from local assets only upon the balance of his claim after 
deducting the amount of such benefit. The· validity and effect of aliy security held in this 
state shall be determined by the law of this state but a secured creditor who has not re
leased or surrendered his security shall be entitled only to a proportion computed upon the 
balance due after the value of all security not exempt from the claims of unsecured credi
tors is determined and credited upon the claim secured by it. 

(b) Pl·oced/we. In case of insolvency and if local assets permit, each claim allowed in 
this state shall be paid its proportion, and any balance of assets shall be disposed of in ac
cOl'dance with subsection (12). If local assets arll not sufficient to pay all claims allowed in 
this state the full amount to which they are entitled under this subsection, local assets 
shall be marshaled so that each claim allowed in this state shall be paid its proportion as 
far as possible, after taking into account all dividends on claims allowed in this state from 
assets in other jurisdictions. 

(12) TRANSFER OF RESIDUE Tel DOMICILIARY REPRESENTATIVE. lJ nless the court shall 
otherwise order, any movable assets remaining on hand after payment of all claims al
lowed in this state and of all taxes and charges levied or incurred in this state shall be or
dered transferred to the representative in the domicilial'Y jurisdiction. The court may de
cline to make the order until such 1'epresentative furnishes security or additional security 
in the domiciliary jurisdiction, for the propel' administration and distribution of the assets 
to be transfer1'ed. 

(13) GENERAL LAW TO ApPLY. Except where special provision is made otherwise, the 
law and procedure in this state relating g-enerally to administ1'ation and representatives 
apply to ancillary administration and representatives. 

(14) UNIFORMITY OF INTERPRETATION. This section shall be so intel1)1'eted and con
strued as to effectuate its general purpose to make uniform the law of those states which 
enact it. 

History: 1951 C. 252. 

324.35 Accounts, failure of fiduciaries to file. If an executor, administrator, 
guardian or trustee resides out of this state, or. neglects to Tender his account within the 
time provided by law or the order of the court, 01' neglects to settle the estate according- to 
law,or to perform any judg-ment or order of the court, or absconds, or becomes insane or 
otherwise incapable or unsuitable to discharg'e the trust, the county court may remove him 
and appoint his successor; but no ordel' of removal shall be made until the person affected 
has been notified, as provided by section 310.21, or, if a resident, such notice as the court 
deems reasonable to show cause at a specified time why he 'should not be removed. 

History, Sui). Ct. Order, 258 W x. 

324.351 Accounts; failure of fiduciaries to file. If any executor, administrator, 
g-ua1'dian 01' trustee shall fail to file his account as 1'cquired by law or ordered by the court, 
the court may, upon its own motion or upon the petition of any party interested, issue a 
citation directed to the sheriff ordering- and directing- the executor, administrator, guardian 
or trustee to show cause before the court why he should not immediately make and file 
his reports 01' accounts. Should any executor, administrator, g'uardian or trustee fail, 
neglect, 01' l'efuse to make and file any report 01' account after having been cited by the 
court so to do, or if he fails to appeal' in court as directed by a eitation issued under 
directiol1 and by autho1'ity of the court, the court may, upon its own motion or upon the 

. petition of any interr.sted party, issue a wa1'rant directed to the sheriff ordering that the 
executor, adminish'ator, gUHrdian or trustee be brought before the court to show cause 
why he should not be punished for contempt for such failure, refusal, or neg-Iect. If the 
court finds that such failure, refusal or neglect is wilful or inexcusable, the executor, 
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administrator, guardian 01' trustee may be punished for contempt by a fine not to exceed 
$50 or by imprisonment not to. exceed 10 days, 01' both. 

324.36 Delayed service of notice. (1) In case the county court fails, because of in
sufficient notice, to acquire jurisdiction of the subject matter 01' of a person who is a 
necessary party in any proceeding, the court may at any time order service of the propel' 
notice and may require the person to show cause why he should not be bound by the 
action already taken in the pl'oceeding as though he had been seasonably notified. This 
provision for delayed notice applies to minors and incompetents. The notice nlliy be 
served in the regular manner 01' as the court directs. 

(2) Such person may appeal' and defend and the procedure shall 1)e the same 
as to him and he shall have the same remedies and relief he would have been entitled to 
had he been seasonably served with notice. The court may amend any order or judgment to 
make it conform to the changed. conditions resulting from the delayed notice and pro
ceedings thereon. 




