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WORKMEN’S COMPENSATION 102,01

CHAPTER 102,
WORKMEN'S COMPENSATION.

102.01 Definitions.

102,03 Conditions of liability.
102.04 Definition of employer.
102.045 Saving provision,

102.05 Election by employer, withdrawal.

102.06 Joint liability of employer and con-
tractor.

102.07 Employe defined.

102.08 Nonelection by epileptics, blind per-

sons, corporation officers.

102.11 Earnings, method of computation,

102.12 Notice of injury, exception, laches.

102.13 Examination by physician, compe-

tent witnesses, exclusion of evi-
dence, autopsy.

102.14 Jurisdiction of commission.

102.16 Rules of procedure; transcripts.

102.16 Submission of disputes, contribu-

tions by employes.

102.17 Procedure; notice of hearing; wit-
nesses, contempt; testimony, medi-
cal examination.

102.18 Findings and award.

102.19 Alien dependents; payments through

consular officers.

102.195 Bmployes confined in institutions;
payment of benefits.

102.20 Judgment on award.

102.21 Payment of awards by municipali-

ties.

102.22 Penalty for delayed payments.

102,23 Judicial review,

102.24 Remanding record.

102.25 Appeal from judgment on award,

102.26 TFees and costs.

102.27 Claims unasgignable, and exempt.

102.28 ©Preference of claims; employer’s lia-

bility insurance,

102.29 Third party liability.

102.30 Other insurance not affected; lia-

bhility of insured employer.

102.31 Liability insurance; policy regula-

tions,

102.82 Continuing liability; guarantee set-
tlement, gross payment.

102.33 Blanks and records.

102.01 Definitions.

102.34 Nonelection, notice by employer,

102.35 Penalties,

102.37 Employers' records.

102.38 Records of payments; reports thereon.

102.39 General orders; application of stat-
utes,

102.40 Reports not evidence in actions.

102.42 Incidental compensation.

102,43 Weekly compensation schedule.

102.44 Maximum limitations,

102.45 Benefits payable to minors; how paid.

102.46 Death Dbenefit.

102,47 Death benefit, continued,

102.48 Death beneﬁt continued,

102.49 Additional death benefit for chil-
dren, state fund,

102.50 Burial expenses.

102.51 Dependents.

102.52 Perlflanent partial disability sched-
ule

102.53 Multiple injury and age variations.

102,64 Minor permanent partial disability
schedule.

102.56 Application of minor permanent
partial disability schedule.

102.555 Occupational deafness; definitions,

102.56 Disfigurement.

102.565 Silicosis, nondisabling; medical ex-
amination; conditions of liability,

102.57 Vlollgtlons of safety provisions, pen-
alty.

102.58 Decreased compensation,

102.59 Pre-existing disability, indemnity,
state fund, investment,

102.60 Mitx}or illegally employed, compensa-
ion.

102.61 Indemnity under rehabilitation law.

102,62 Primary and secondary liability; un-
changeable.

102.63 Refunds by state.

102.64 Attorney general shall represent
state and commission.

102,65 Workmen’s compensation security
funds.

102.66 Waiver of payments.

(1) The provisions of this chapter may be known, cited and

referred to as the “Workmen’s Compensation Aet” and allowanees, recoveries and lia-
hilities under or pursuant to this act constitute and may be known, designated and re-
ferred to as “Workmen’s Compensation.”

(2) “Act” as used in this chapter means “chapter”; “compensation” means workmen’s
compensation; “primary compensation and death benefit” means compensation or indem-
nity for disability, or death benefit, other than inereased, double or treble compensation
or death benefit; “injury” is mental or physical harm to an employe caused by accident
or disease, and also damage to or destruction of artificial members, dental appliances,
teeth, and eyeglasses, hut, in the case of eyeglasses, only if such damage or destruction
resulted from accident which also caused personal injury entitling the employe to com-
pensation therefor (either for disability or treatment); “municipality” includes eounty,
city, town, village, school distriet, sewer distriet, drainage district, and other publie or
qua31 -publi¢ corporations; and “comnnssmn” means the industrial commission of ‘Wiscon-
sin. “Time of 1n3111y” “occunence of injury”, “date of injury” is the date of the accident
which caused the injury, or in the case of dlsease, the last day of work for the last em-
ployer whose employment caused disability, except that in case of occupational deafness
the definition in s. 102.555 shall control.

History: 1951 c. 382; 1955 ¢, 281,

The date of an industrial accident, in-
cluding the results incidental thereto, igs the
time of the occurrence of the injury, and the
limitation on the time for filing claim for
compensation therefor begins to run from
that moment. Zabkowicz v. Industrial Comm,
264 W 317, 58 N'W (24) 677.

The mterpretatlon by the commisgion of
the statutory definition of “time of injury”
in the situation where the employe sustaing

a dlsa,blhty due to occupational disease
while still in the employ of the employer as

“the last day of work before the ﬁhng of
the appllcatlon for compensation” is in
keeping with the legislative history of such

statutory definition, and one whlch is re-
quired in order to_aveoid an absurd result,
Green Bay Drop Forge Co., v. Industrial
((jzoél)lniliu%s W 388, 60 NW (24) 409, 61 NW
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102.03 Conditions of liability., (1) Liability under this chapter shall exist against
an employer only where the following conditions concur:

(a) Where the employe sustains an injury.

(h) Where, at the time of the injury, both the employer and employe are subject to
the provisions of this chapter. '

(e¢) Where, at the time of the injury, the employe is performing service growing ouf
of and incidental to his employment. Every employe going to and from his employment
in the ordinary and usual way, while on the premises of his employer, or while in the im-
mediate vicinity therveof if the injury results from an occurrence on the premises, shall
be deemed to be performing service growing out of and incidental to his employment;
and so shall any fireman responding to a eall for assistance outside the Iimits of his city
or village, unless such response is in violation of law, The premises of his employer shall
be deemed to include also the premises of any other person on whose premises service is
being performed.

(d) Where the injury is not intentionally self-inflicted.

(e) Where the accident or disease causing injury arises out of his employment.

(f) Bvery employe whose employment requires him to travel shall he deemed to bhe
performing service growing out of and inecidental to his employment at all times while
on a trip, except when engaged in a deviation for a private or personal purpose. Acts
reasonably necessary for living or incidental thereto shall not he regarded as such a
deviation. Any accident or disease arising out of a hazard of such service shall be deemed

to arise out of his employment.

(2) Where such conditions exist the right to the recovery of compensation pursuant
to the provisions of this chapter shall be the exclusive remedy against the employer.

(3) In the case of disease intermittent periods of temporary disability shall ereate
separate claims, and permanent partial disabilily shall create a claim separate from a
claim for any subsequent disability which latter disability is the result of an intervening

cause.

(4) The right to compensation and the amount thereof shall in all cases be deter-
mined in aceordance with the provisions of law in effect as of the date of the injury.

History: 1953 c. 328.

An employe who acquires a temporary
status in this state while on a mission inci-
dental to his main employment in a sister
state loses such status on leaving the juris-
diction of Wisconsin, and his remedy for in-
juries thereafter sustained at the place of
his main employment is beyond the jurisdic-
tion of the Wisconsin industrial commission.
Perfect S.R.W. Mfg. Co. v. Industrial Comm,
257 W 133, 42 NW (2d) 448, L

An individual workman’s susceptibility to
a particular disease does not make that dis-
ease noncompensable under the workmen’'s
compensation act. Milwaukee B, R, & T. Co.
v. Industrial Comm, 258 W 466, 46 NW (24)
198.
Evidence that the company had found a
place for deceased to live outside of Mil-
waukee because of the housing shortage, and
furnished him with a company truck for
transportation to and from his home because
there was no other transportation available,
and that he used a company truck for trans-
portation and for making emergency calls
from his home, and that his repair tools svere
in the truck at the time of his death, sus-
tained the commission’s finding that the com-
pany furnished such employe with transpor-
tation as part of his contract of employment,
and this supported the conclusion that he
was performing service growing out of and
incidental to his employment at the time of
his death. West Shore Transportation Co. v.
Industrial Comm. 258 W 477, 46 N'W (2d) 203,

Evidence disclosing only that a salesman,
whose territory included a part of Arizona,
on taking leave of his last customer of the
day in a city in Arizona, went to dine with
friends at a restaurant in an adjoining city
in Mexico, and later in the evening was
found dead of unexplained injuries a short
distance from such restaurant, did not show
a deviation from his employment and did not
overcome the inference that he was within
the scope of his employment at the time.
Hansen v, Industrial Comm. 258 W 623, 46
NW (2da) 754. . .

A traveling freight agent of a railroad
company engaged almost entirely in inter-
state transportation, who was employed in
calling on companies in Wisconsin and the
upper peninsula of Michigan to induce them

to ship or direct the shipment of freight
over his employer’s railroad in interstate
commerce, and who was injured while travel-
ing in the course of his employment, was en-
gaged in work in furtherance of and direct-
1y affecting interstate commerce within the
meaning of the federal employers’ liabhility
act, as amended, 45 USCA, sec. 51, so that he
was subject to that act and was not subject
to the Wisconsin workmen’s compensation
act, Iettner v, Industrial Comm. 258 W 615,
46 N'W (2d) 833.

‘When a husband or wife ig injured in the
course of his or her employment, and is en-
titled as an employe to compensation under
the workmen’s compensation act, the other
spouse cannot maintain an action against
the employer for loss of consortium as the
result of the injury, since the liability of
the employer is solely under the act, and he
has no other or different liability to anyone
for injury sustained by an employe in the
course of his employment. Guse v. A. O.
Smith Corp, 260 W 403, 51 NW (2d) 24,

An employer’s plant was inclosed by a
fence with gates, adjacent on one side to a
street along which there was a right of
way, one half of which was owned by the
employer.and one half by the city. An em-
ploye, going from work by walking through
an exit gate and then along a paved pathway
across such right of way, and struck by a
streetcar operating on that portion of the
right of way owned by the city, was not “on
the premises of his employer” when injured,
hence was not entitled to the benefits of the
act, although the employver had constructed
the pathway for the use of its employes and
had agreed to hold the streetcar company
harmless against any claim for injury re-
sulting from the construction and mainte-
nance of the pathway across the streetcar
tracks. (International Iarvester Co, v. In-
dustrial Comm, 220 W 3876, applied.) Dickson
gr.ﬁgIndustrial Comm. 261 W 65, 51 NW (2d)

Evidence that a sheriff, concededly en-
gaged in his employment in his office at the
county seat until about 10:45 a, m., then left
his office, without disclosing his purpose,
stopped and had some beer at 2 taverns in
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the county and asked for highway directions
at one of them, and traveled to an adjoining
county and back, all during the course of
the day and evening, and was killed some-
time after midnight when his automobile
went off the road while near and headed in
the direction of the county seat, without any
further evidence as to his movements or the
nature of his activities during such period,
was not sufficient to overcome the presump-
tion of continuity of service which attached
to him, and did not warrant the industrial
commission’s finding that he had left his
office for personal reasons and was not en-
gaged in his employment at the time of
injury, Andreski v. Industrial Comm. 261
W 234, 52 N'W (24) 135,

Where an employe had entered on the
performance of his duties, and the nature of
his duties is such that a presumption of
continuity of service attaches, such pre-
sumption remains with him until severed
hy some occurrence inconsistent with the
terms and conditions of his employment.
The presumption must control when no
more can be brought to overpower it than
speculation based on behavior that is as
consistent with continuance of duty as with
departure from it, and in such case an em-
ploye injured in an accident must be deemed
to have been engaged in performing service
growing out of and incidental to his em-
ployment at the time of injury. Andreski v.
Industrial Comm. 261 W 234, 52 NW (2d) 135,

The evidence warranted a finding of the
commigsion that a county employe, whose
office was at the courthouse but whose work
as an assistant airport engineer often took
him to one of the county airports, and who
used a county automobile which he was re-
quired to keep in a county garage when not
in actual use, picking it up at the county
garage and driving it to the courthouse in
the morning and returning it to the county
garage in the evening, but who was driving
his own car on a public highway from his
home to the county garage to get the county
car for the day when his car skidded off the
highway, was merely on his way to work
and not yet on the premises of his employer
and was not performing services growing
out of and incidental to his employment at
the time of his injury. There is nothing in
the record to sustain the contention that the
trip to the garage subjected him to any ad-
ditional hazard, (1) (f). Makal v. Industrial
Comm, 262 W 215, 54 N'W (24d) 905,

The evidence in a workmen's compensa-
tion proceeding supported findings that a
sales manager of a Mineral Point lumber
company, who intended to attend a lumber-
men’s convention in Milwaukee accompanied
by his wife, and started from Mineral Point
in his automobhile accompanied by his wife
and children, and was killed in an accident
between Madison and Fond du Lac while on
the way to Fond du Lac to leave the chil-
dren there in the care of the wife’s parents,
had deviated from the course of his em-
ployment to accomplish a purely personal
obhjective and was not within the scope of
his employment at the time of the accident,
The activities of the employe, in departing
from his direct route, were not ‘acts rea-
sonably necessary for living or incidental
thereto,” within the meaning of (1) (f), de-
claring that such acts shall not be regarded
as a deviation for a private or personal pur-
pese by employes whose employment re-
quires them to travel. Simons v. Industrial
Comm. 262 W 454, 55 N'W (24) 358.

The evidence sustained a finding of the
commission that an employe, who had only
recently been transferred from Wisconsin
to Oregon, when he was fatally injured in
Portland, was still a resident of Wisconsin at
the time of injury, so that the case was sub-
ject to the provisions of the Wisconsin act
and the Wisconsin commission had jurisdic-
tion. Western Condensing Co. v. Industrial
Comm, 262 W 458, 556 NW (2d) 363.

The evidence sustained a finding of the
commission that an employe, recently trans-
ferred from Wisconsin to Oregon, and fa-
tally injured there while on his way to the
railroad station in Portland to make neces-
sary arrangements for the transportation
of his wife and children to Portland, sus-
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tained his injury while performing service
growing out of and incidental to his em-
ployment, rather than performing a per-
sonal errand, and that the accident causing
the injury arose out of his employment,
Western Condensing Co. v. Industrial Comm,
262 W 458, 55 N'W (2d) 363.

One who has applied for and received and
accepted benefits under the workmen’s com-
pensation act, and has thereby admitted
that all the conditions exist which bring the
act into play, cannot attack the constitu-
tionality of the act. Beck v. Hamann, 263
VW 131, 56 N'W (2d) 837,

Where an employe sustains injury in his
employment and the conditions for liability
under the workmen’s compensation act exist
against the employer, the exclusive remedy
of the employe as against the employer is
under the act even though the employe’s in-
jury resulted from the employer's gross
negligence. The legislature intended to give
employes the benefit of compensation for in-
juries, whether caused by another’'s negli-
gence or their own, and in return to with-
hold their right of common-law action
against their employers for such injuries, so
that the act constitutes a complete substi-
tute for the previous remedies in tort on the
part of employes against their employers.
The legislature has the power to vary the
rules of the common law asg to persons in
the relation of employer and employe, Beck
v. Hamann, 263 W 131, 56 N'W (24) 837,

In proceedings relating to the death of
agricultural workers who were struck by
lightning during a severe storm while heing
transported in an elevated position on an
open truck from the field to their living
qguarters, the evidence supported findings of
the industrial commission that such em-
pleyes were subjected to an increased
danger from lightning and that their deaths
were caused by injuries arising out of their
employment. Stokely Foods, Inc. v. Indus-
trial Comm. 264 W 102, 58 NW (24) 285,

In a proceeding for death benefits arising
out of the death of contractor's emplovye,
who was working at the employer’s prem-
ises when sent by his foreman to do some re-
pair work at a farm, and who was killed in
an automobile accident about 3:45 p., m.
while returning in his own car on the route
that he would use in returning either to his
employer’'s premises or to his own home,
evidence that the foreman directed the em-
ploye to go in the employe’s car and that
the employe was to go home if he finished
the work during the day and it was close to
quitting time, and that the employe would
be credited for an hour of work time for his
transportation cost, established an obliga-
tion on the part of the employer to trans-
port the employe to his place of work and
home, and warranted a finding of the com-
mission that the employe was performing
services growing out of and incidental to his,
employment at the time of his death. (XKerin
v. Industrial Comm. 239 W 617, distin-
guished.) Selmer Co. v, Industrial Comm,
264 W 295, 58 NW (2d) 628. E

In a proceeding for injuries sustained by
an employe, who was the president and gen-
eral manager of a corporation operating a
fruit and vegetable market on leased prem-
ises, and who went from his home o a pub-
lie library during the evening and then, after
leaving the library, was struck by an auto-
mobile swhile alighting from a streetcar
which he had boarded to take him to the
market premises, evidence that he went to
the library to look up the law of fixtures,
and to read weather reports which would
bear on the supply and price of oranges, and
was going to the market premises to pick
up an existing lease for use in negotiating
a new lease the next day, supported find-
ings of the industrial commission that his
entire trip constituted service for the em-~
ployer, and that he was engaged in per-
forming services growing out of and inci-
dental to his employment at the time of his
injury. An employe, whose duty it is tfo
travel on behalf of an employer and to do
work away from the premises of the em-
ployer and who is not required to report to
the premises before starting to do this out-
side work, is performing services as soon as



102.03 WORKMEN'S COMPENSATION

he leaves his home and starts for the first
place at which he is to perform such work,
Fruit Boat Market v. Industrial Comm, 264
W 304, 58 NW (24d) 689,

Evidence disclosing that an embploye,
whose body was found in an acid tank on
the premises of his employer, was b feet 9
inches tall and weighed about 180 pounds,
that the opening through which his body
had to pass to enter the tank was only 23
inches by 20 inches and was covered by a
grate and wooden cover, and that the only
way in which he could enter through so
small an opening would be to hold his arms
close to his body, together with evidence
disclosing his background as a patient in
mental institutions, would support no infer-
ence other than that the act leading to the
employe’s death was intentional and did not
grow out of his employment, thereby over-
coming the presumption against suicide,
and relieving the employer of liability for
his death in view of (1) (d). A. O. Smith
Corp. v. Industrial Comm. 264 W {10, 59
NW (2d) 471,

Unless an employe’s disability is shown
to have resulted from an occupational dis-
ease, its cause must be found in an accident
in order to warrant the award of compen-
sation, and a mere breakdown due to dis-
ease is not compensable even if the physical
effort involved in the work made some con-
tribution to the final disability. Buettner v.
Industrial Comm. 264 W 516, 59 N'W (2d) 442,

In a proceeding for an injury sustained
by a sawmill employe, who suffered a severe
pain in his back while bending over to ex-
amine a motor about 10 days after he had
been employed at the sawmill, and whose
injury was diagnosed as a protruded inter-
vertebral disc, and who claimed that the
cranking of a heavy motor at the sawmill
brought about the injury which caused the
protrusion of the disc although the disabil-
ity did not occur until later when he bent
over, the evidence, which included the em-
ploye’s prior history and a physician’s testi-
mony that no one could evaluate the effect
of the stress and strain involved in the em-
ploye’s work with respect to his disability,
supported a finding of the industrial com-
mission that the incident on which the em-
ploye predicated his injury did not consti-
tute an ‘“accident” arising out of the
employment, Buettner v, Industrial Comm,
264 W 516, 59 NW (24) .

In a proceeding for injuries allegedly
sustained by a core assembler, who experi-
enced a sharp pain in the lower part of his
back in 1936 when he and a fellow employe
were carrying a head core and the fellow
employe tripped over something on the floor,
the evidence, which included the employe's
arthritic history and medical testimony
based thereon, supported a finding of the
commission that the employe's complaint
and disability were due to causes wholly
-unrelated to his alleged injuries of 1936 or
to his employment. Walter v. Industrial
Comm. 264 W 522, 69 NW_(2d) 463.

Where an employe is injured in the per-
formance of an act in furtherance of his
own_ purposes and without the scope of his
employment, the employer is not liable; and
the employe may not recover for an injury
received while doing work entirely differ-
ent from that assigned to him, against or-
ders and for his own bhenefit, Kosteczko v.
Industrial Comm. 265 W 29, 60 NW (2d) 355.

Evidence held to support commission’s
finding that a village marshal, who re-
sponded to a call to an auto accident scene
one-half mile outside of village limits and
was killed when hit by another car while
setting out flares at the scene, was per-
forming service growing out of his employ-
ment, in responding to what appeared to be
an emergency, although he had been forbid-
den to go outside of the village except in
pursuit of offenders. Butler v. Industrial
Comm. 265 W 380, 61 NW (2d) 490,

(1) (¢) does not require that an injury
sustained by an employe be ‘within the
scope of employment” in order to be com-
pensable, but only that at the time thereof
the employe be performing service ‘“grow-
ing out of and incidental to his employ-
ment;” and the phrase *“arising out of the
employment,” (1) (e), is broader and more
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inclusive than the common-law “scope of
employment.” Butler v, Industrial Comm.
265 W 380, 61 NW (2d) 490.

, , The employe’s judgment about the ex-
istence of an emergency and how to meet it
should not be too severely judged in retro-
spect, and he may get the benefit of the
emergency doctrine even if the only emer-
gency was in hig imagination, if he acted in
good faith. Butler v. Industrial Comm. 265
W 380, 61 NW (2d) 490.

The evidence sustained a finding that, as
to an employe who was peacefully perform-
ing his assigned work at his usual place of
employment in a plant employing a large
number of workers when he was assaulted
by fellow employes who objected to work-
ing with him because he had used his union
designation in connection with signing an
allegedly Communist-inspired peace peti-
tion, the accident causing his injury arose
out of his employment. Nash-Kelvinator
Corp. v. Industrial Comm, 266 W 81, 62 NW
(2d) 567.

, A service-station employe, on duty until
midnight, and later delivering a car to a
woman customer employed at a night club
in the city until about 2:30 a. m., and riding
with her in the car when it left the road
some 10 to 12 miles from the city about 3:30
a.m. with resulting injury to him, held not to
be performing service for his employer at
the time of the accident. Under the circum-
stances the commission was not required to
accept as a verity the claimant employe’s
testimony that he was road-testing the
customer’s car to satisfy the customer that
the carburetor +was working properly.
Hemans v, Industrial Comm. 266 W 100, 62
NW_(2d) 406,

., Except for the provision in (1) (f), there
is no presumption that death arose out of
the employment when an employe is found
dead at the place of employment during
working hours. Hvidence that employe had
been injured in a noncompensablé auto
accident, and a failure of evidence that his
work had any_connection with death, sup-
ports a denial of compensation. Rick v.
Industrial Comm, 266 W 460, 63 NW (2d) 712.

Under (1) (c¢c), in order for the claimant
to establish a valid claim for workmen'’s
compensation benefits against the alleged
employer or the latter’s insurance carrier,
the claimant had the burden of establishing
that he was an employe at the time of his
injury, and a contention that the claimant
was an independent contractor was not in
the mnature of an “affirmative defense”
waived by the insurance carrier’'s accepting
premiums from the alleged employer cover-
ing a pay roll which included the claimant’s
compensation and by making payments of
benefits to the claimant after the accident.
Scholz v. Industrial Comm, 267 W 31, 64 NW
(2d) 204, 65 NW (2d4) 1.,

An employer takes an employe as he is,
and the fact that the employe may be sus-
ceptible to injury by reason of a preexist-
ing physical condition does not relieve the
last employer from being held liable for
workmen’s compensation benefits if the em-
ploye becomes injured due to his employ-
ment, even though the injury may not have
been such as to have caused disability in a
normal individual. The fact that a former
injury may have produced a weakness in
the employe’s body making him more sus-
ceptible to further injury than a normal in-
dividual would be, does not necessarily in
itself establish a partial permanent dis-
ability of a compensable nature, M. & M.
Realty Co. v. Industrial Comm. 267 W 52,
64 NW (2d) 413,

Evidence that an employe who was re-
quired to travel finished work at 5 p. m,,
had some drinks, inquired for a place to eat,
and was next seen in his ditched car 10
miles from the city at one a. m., together
with his testimony that he did not remember
whether he had eaten dinner before the
accident, supported a finding that his in-
juries did not occur in the course of and
arise out of his employment. The presump-
tion under (1) (f) disappears when rebut-
ting testimony is introduced. Turner v.
Industrial Comm. 268 W 320, 67 NW (2d) 392.

The evidence supported findings of the
commission that cerebral hemorrhages suf-




1909

fered by an employe of a power company,
who had a congenital aneurysm in the
cerebral blood vessel, were caused by severe
strain to which he was subjected when at-
tempting to guide a pole into a hole and
when attempting to pull a conductor swire,
and that the employe was thereby injured
in an “accident” arising out of his employ-
ment. Wisconsin Power & Light Co. v. In-
dustrial Comm. 268 W 513, 68 NW (2d) 44.

Commission finding that injury did not
arise out of employment where facts showed
that the injured woman, 69 years old, hav-
ing a heart condition, was seen to waver
as she mounted 2 steps in front of the build-
ing on her way to work, and then backed
down the steps to the sidewalk where she
collapsed., Peterson v, Industrial Comm. 269
W 44, 68 NW (2d) 538.

Undisputed facts that an employe was to
use his own truck in hauling gravel for his
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pit so that it would bhe ready for loading the
next morning, but that he was injured
while engaged in the repair of the truck at
the service station, required the conclusion
that he was injured while performing serv-
ice growing out of and incidental to his em-
ployment, keeping the truck in repair being
a mnecessary incident to his employment.
Fels v, Industrial Comm, 269 W 294, 69 NW
(2d) 225,
A physical strain which produces an in-
jurious physical result constitutes an ‘‘acci-
dent” in the sense that such term is used in
the workmen’s compensation act, and it is
not essential that the exertion producing
the disability be out of line with the ordi-
nary duties of the job in order that the
disability be compengable, Wisconsin Ap-
pleton Co. v. Industrial Comm. 269 W 312,
69 NW (2d) 433,

A finding of the commission that an em-

employer, that the truck became damaged ploye’s injury was caused by his work, was
while he was hauling on a certain_ after- sufficient under (1) (e) as being the equiv-
noon, that after unloading he went directly alent of a finding that the accident or dis-
from the employer’s premises to a service ease causing injury arose out of the em-
station where the employer's trucks were ployment, Wisconsin  Appleton Co. V.
serviced, and that it was his intention, as Industrial Comm. 269 W 812, 69 NW (2d) 433.
per custom, to leave the truck at the gravel

102.04 Definition of employer, The following shall constitute employers subject to
the provisions of this chapter, within the meaning of seetion 102.03:

(1) The state, each eounty, city, town, village, school distriet, sewer district, drainage
distriet and other publie or quasi-public corporations therein.

(2) Bvery person, firm and private corporation (including any publie service cor-
poration) who usnally employs 3 or more employes, whether in one or more trades, busi-
nesses, professions or occupations, and whether in one or more locations. The provisions
of this subsection shall not apply to farmers or to farm labor. Members of partnerships
shall not be counted as employes under this subsection, A person under contract of hire
for the performance of any service for any employer subject to this act shall not consti-
tute an employer of any other person with respect to such service and such other person
shall, with respect to such service, be deemed to be an employe only of suech employer
for whom the service is being performed.

(3) Every person, firm and private corporation (including any public service cor-
poration) to whom subsection (2) is not applicable, who has any person in service under
any contract of hire, express or implied, oral or written, and who, at or prior to the time
of the injury to the employe for which compensation may be claimed, shall, in the man-
ner provided in section 102.05, have elected to become subject to the provisions of this
chapter, and who shall not, prior to such accident, have effected a withdrawal of such
election, in the manner provided in subsection (1) of section 102.05,

(4) As used in this chapter “farming” means the operation of farm premises owned
or rented by the operator. “Farm premises” means areas used for operations herein set
forth, but shall not include other areas, greenhouses or other similar structures unless
nsed principally for the production of food and farm plants. “Farmer’” means any
person, firm and private corporation engaged in farming as defined. Operation of farm
premises shall be deemed to be the planting and cultivating of the soil thereof; the raising
and harvesting of agricultural, hortieultural or arboricultural crops thereon; the raising,
breeding, tending, training and management of live stock, bees, poultry, fur hearing
animals, wild life or aguatic life, or their produets, thereon; the processing, drying, pack-
ing, packaging, freezing, grading, storing, delivering to storage, to market or to a carrier
for transportation to market, distributing directly to consumers or marketing any of the
above named commodities, substantially all of which have been planted or produced
thereon; the elearing of such premises and the salvaging of timber and management and
use of wood lots thereon, but not including logging, lumbering or wood cutting oper-
ations unless conducted as an accessory to other farming operations; the managing, con-
serving, improving and maintaining of such premises or the tools, equipment and im-
provements thereof and the exchange of labor, services or the exchange of use of equip-
ment with other farmers in pursuing such activities. Operation of such premises shall be
deemed to include also any other activities commonly considered to be farming whether
condueted on or off such premises by the farm operator.

102,045 Saving provision, If the supreme eourt shall hold unconstitutional the
provisions of subsection (2) of section 102.04, created by section 2 of chapter 87, laws
of 1931, then section 1 of said act shall also be void and all elections and withdrawals of
elections by employers made prior to the passage of said act shall be construed as being
in full foree and effect, to the same extent as though the act had not been passed.
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102.05 Election by employer, withdrawal. (1) Such election to become subject Lo
the act on the part of the employer shall be made by filing with the commission, a written
statement that he accepts the provisions of this chapter., The filing of such statement
shall operate to subject such employer to its provisions, unless he shall file in the office
of said commission a notice that he desires to withdraw his election, which withdrawal
shall take effect 30 days after the date of such filing or at sueh later date as may be
specified in the notice. Unless such withdrawal is filed the employer shall remain subject
to the act, except that an employer who shall have had no employe at any time within
a continuous period of 2 years shall be deemed to have effected withdrawal which shall
be effective on the last day of such period. Such employer, however, shall again hecome
subject to the act if at any time subsequent to such period of no employment he shall
have 3 or more employes as provided in subsection (2), except as he may have elected
not to accept the provisions of the act as provided in subsection (2).

(2) If any employer shall at any time have 3 or more employes, whether in one or
more trades, bhusinesses, professions or occupations, and whether in one or more loca-
tions, he shall be deemed to have elected to accept the provisions of this chapter, unless
prior to that time such employer shall have filed with the commission a notice in writing
that he elects not to accept the provisions hereof. Such employer may withdraw in the
manner provided in subsection (1). This subsection shall not apply to farmers or to farm
labor, Members of partnerships shall not be counted as employes under this subsection.

(3) Any employer who shall enter into a contract for the insurance of compensation,
or against liability therefor, shall be deemed thereby to have elected to accept the pro-
visions of this chapter, and such election shall inclnde farm laborers, domestic servants
and employes not in the course of a frade, business, profession or oceupation of the
employer if such intent is shown by the terms of the policy. Such election shall remain in
foree until withdrawn in the manner provided in subsection (1).

The fact that the owner of a golf club
had taken out insurance, to protect himself
against liability under the workmen’s com-
pensation act, was not sufficient to make him
liable for something not legally chargeable
to him and, without anything more, did not
constitute an election to waive his right to
object to the constitutionality of a provision

of the act under which a person, injured
while caddying for a patron of the club,
claimed to be an employe of the owner as a
matter of law without the owner’'s having
hired or induced him to enter the services in
which he was engaged when injured. Wend-
l(aéggltsxgl1 Industrial Comm, 2566 W 62, 39 NW

102,06 Joint liabiliby of employer and contractor. An employer shall be liable for
compensation to an employe of a contractor or subcontractor under him who is not sub-
jeet to this chapter, or who has not complied with the conditions of section 102.28 (2) in
any case where such employer would have been liable for compensation if such employe
had heen working directly for him, including also work in the ereetion, alteration, repair
or demolition of Improvements or of fixtures upon premises of such employer which are
used or to be used in the operations of such employer. The contractor or subcontractor
(if he is subject to the workmen’s compensation act) shall also be liable for such com-
pensation, but the employe shall not recover compensation for the same injury from
more than one party. In the same manner, under the same conditions, and with like right
of recovery, as in the case of an employe of a contractor or subcontractor, described
above, an employer shall also be liable for compensation to an employe who has heen
loaned by him to another employer. The employer who hecomes liable for and pays such
compensation may recover the same from such contractor, subcontractor or other em-
ployer for whom the employe was working at the time of the injury if such contractor,

subeontractor or other employer was an employer as defined in section 102.04.

When M., who was engaged in the busi-
ness of operating carnival companies, ar-
ranged with K., who was a lessee of one of
M.s carnival units, to operate such leased
carnival unit to fulfil M.s contract to ob-
erate a carnival at a certain place, K. was
an independent contractor doing work ordi-
narily and customarily done by M, so that
K. was a “contractor or subcontractor un-
der” M. and M. and his insurance carrier
were liable for workmen’s compensation to
an employe of K, who was injured while
working at such carnival and while K.’s lia~
pbility was not covered by workmen’s com-
pensation insurance. Miller v. Industrial
Comm. 258 W 321, 46 N'W (24) 323.

Where the plaintiff, employed by a tube
company to help unload incoming trucks of

freight at a loading dock on the premises
of his employer, and suing the owner of a
truck for injuries sustained while assisting
the driver to start the truck stalled on ice
at the dock, went to the aid of the driver at
the direction of the company foreman, and
had been previously directed by the foreman
to aid truck drivers to move stalled trucks
and had done so, and it was to the interest
of the company to get the stalled truck
away from the dock to make room for other
trucks, the plaintiff was not an employe of
the defendant so as to render his remedy
against the defendant one exclusively under
the workmen’s compensation act, Siblik wv.
1(\{(&‘301‘8 Transport Co, 262 W 242, b6 NW
a .

102.07 Employe defined. “Employe” as used in this chapter means:

(1) Every person, including all officials, in the service of the state, or of any muniei-
pality therein whether elected or under any appointment, or contract of hire, express or

implied.

The state and any municipality may require a bond from a contractor to pro-
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tect it against compensation to employes of such contractor or employes of a subeontractor
under him.

(2) Any peace officer shall be considered an employe while engaged in the enforce-
ment of peace or in the pursuit and capture of those charged with crime,

(3) Nothing herein contained shall prevent municipalities from paying teachers, police-
men, firemen and other employes full salaries during disability, nor interfere with any
pension funds, nor prevent payment to teachers, policemen or firemen therefrom.

(4) Every person in the service of another under any contraet of hirve, express or
implied, all helpers and assistants of employes, whether paid by the employer or employe,
if employed with the knowledge, actual or constructive, of the employer, including minors
{who shall have the same power of contracting as adult employes), but not including (a)
farm laborers, (b) domestic servants, (c¢) any person whose employment is not in the
course of a trade, business, profession or occupation of his employer, unless, as to any
of said classes, such employer has elected to include them. Item (c) shall not operate
to exclude an employe whose employment is in the conrse of any trade, business, profes-
sion or occupation of his employer, however casual, unusual, desultory or isolated any
such trade, business, profession or occupation may be.

(6) Every person selling or distributing newspapers or magazines on the street or
from house to house. Such a person shall he deemed an employe of each independent
news agency which is subject to this chapter, or (in the absence of such agencies) of each
publisher’s (or other intermediate) selling agency which is subject to this chapter, or
(in the absence of all such agencies) of each publisher, whose newspapers or magazines
he sells or distributes. Such a person shall not be counted in determining whether an
intermediate agency or publisher is subject to this ehapter.

(7) Every person who is a member of any volunteer fire company or five department
organized under the provisions of chapter 213 shall be deemed an employe of such com-
pany or department. If such company or department has not insured its liability for
compensation to its employes, the municipality within which such ecompany or department
was organized shall be liable for such compensation.

(8) Every independent contractor who does not maintain a sepavate business and
who does not hold himself out to and render service to the publie, provided he is not him-
gelf an employer subject to this chapter or has not complied with the conditions of sub-
section (2) of section 102.28, shall for the purpose of this chapter be an employe of any
employer under this chapter for whom he is performing serviee in the course of the trade,
business, profession or occupation of such employer at the time of the injury.

(9) Members of the national and state guards, when in state service performing offi-
cial duty under divection of appropriate authority, hut only in case federal laws, rules
or regulations provide no benefits substantially equivalent to those provided in this

chapter,
History:

The provision, that a person caddying on
a golf course for a person permitted to play
on such course shall be deemed an employe
of the golf club or other person operating
the course, is unconstitutional as violative
of due process of law, in that it attembpts by
legislative fiat to set up a relationship of em-
ployer and employe contrary to fact, that is,
in cases where such relationship does mnot
actually exist. Wendlandt v, Industrial
Comm. 256 W 62, 39 NW (24d) 854,

Where the inference is clear that there is,
or is not, a master and servant relationship,
it is made by the court; otherwise the jury
determines the question after instruction by
the court as to the matters of fact to be de~
termined.  In an action against a liquor
company and its insurance carrier for in-
juries sustained in a collision between the
plaintiff’s automobile and omne driven by a
liquor salesman who died before the trial,
some testimony of the manager of the liquor
company would establish the relationship of
independent contractor if standing alone, but
other testimony of the manager could lead
to the opposite conclusion, and on the entire
record the inferences were properly for the
jury, which found that the liquor company
had the right to control the operation of the
salesman’s car and, in effect, that the sales~
man wag an employe. Thurn v, La Crosse
Liquor Co. 258 W 448, 46 NW (24) 212,

M. owned sufficient equipment for the op-
eration of b carnivals and operated some of
the units himself but leased one to K, .
responded to a help-wanted advertisement of
M. O. had no contacts with M. but was hired
and paid by and worked for XK. O. was in-
jured while repairing an amusement device

1951 c. 247 8. 40; 1953 c. 328; 1955 c. 283,

at a carnival which was being operated by
K, with his leased equipment to fulfil a con-
tract of M, for which M, was unable to use
one of his own units, Under above facts, O.
was employe of K, Miller v. Industrial
Comm. 258 W 321, 46 NW (2d) 323,

‘Whether an employe, working with a

borrowing employer and committing a neg-
ligent act resulting in injury to a third per-
sen, was an employe of his general employer
or of the borrowing employver depends on
whose work was being performed at the
time and who had the power to direct and
control the manner of performing the work.,
Rogers v. Valley Outdoor Theater Co. 262 W
668, b6 N W (2d) 503,
. Where the commission’s permissible find-
ing of ultimate fact was that the services
which H, was rendering at the time of his
injury while operating a corn picker on
G.’s farm were being performed pursuant to
an implied contract whereby G. was being
repaid for work which G. had previously
furnished to a partnership of which H. was
a, member, and it appeared that G. had exer-
cised control over the details of the work
by telling H. what to do and where to do it,
the required conclusion of law therefrom is
that H, at the time of his injury was the
employe of G. Gant v. Industrial Comm, 263
W 64, 56 NW (2d) 525.

In a workmen’'s compensation proceeding
against a town for benefits claimed because
of the death of a member of a partnership,
who was Kkilled while loading a bulldozer
onto a truck for removal to a highway on
which certain work was to he done, evi-
dence disclosing that the partnership mem-
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bers were to work as skilled operators of
their bulldozer, that the arrangement with
the town contemplated that the town officers
were to participate in the undertaking only
to the extent of designating the portion of
the highway on which the work was to be
performed, that the town was to compenséte
the partnership at a specified rate per hour,
that the work was to be done at the con-
venience of the partnership and in the man-
ner chosen by its members, and that the
town was interested only in the ultimate
result, namely, that the roadway be cleared
of trees which had interfered with the re-
moval of snow, sustained a finding of the
industrial commission that the decedent was
not an employe of the town at the time of
the accident. Phaneuf v. Industrial Comm.
263 W 376, 57 NW (2d4) 406.

For purposes of workmen’s compensa-
tion, the fact that one is the president and
general manager of a family corporation in
which he is the principal stockholder does
not prevent an employve-employer relation-
ship from existing between the corporation
and himself. Fruit Boat Market v. Indus-
trial Comm. 264 W 304, 58 NW (2d) 689.

The compensation claimant, who was a
home builder and who had also been known
for many years as a skilled carpenter and
cabinetmalter, was, as a matter of law,
maintaining a separate business in which he
held himself out to render service to the
public in any or all of such capacities, so
that (8), providing that every independent
contractor not maintaining a separate busi-
ness and not holding himself out to render
service to the public, and not himself an
employer, shall be an “employe” of an em-
ployer for purpose of the act, had no ap-
plication in determining whether the instant
claimant was an employe when injured
while doing repair work for a church con-
gregation. St. Mary's Congregation v. In-
dustrial Comm. 265 W 525, 62 NW (2d) 18.

A skilled craftsman engaged on a time-
and-material basis, and not under contract
for the entire jofa, is always subject to

102.08 Nonelection by epileptics, blind persons, corporation officers.

1912

having his services terminated; and such
right of termination as applied to services
of skilled craftsmen, who are engaged in an
independent calling of their own, would not
alone be sufficient to support a finding of an
employer-employe relationship, especially
in view of the fact that such gkilled crafts-
men are usually considered to be independ-
ent contractors. St. Mary’s Congregation v.
Industrial Comm, 265 W 525, 62 NW (2d) 19.
In a workmen’s proceeding on the claim
of a member of a 7-piece orchestra who was
injured while being transported to a dance
hall where the orchestra was to play, the
evidence sustained the commission’s finding
that the members of the orchestra, ineclud-
ing the leader, who lined up engagements,
were jointly and severally independent con-
tractors who held themselves out to render
service to the public in a separate business
maintained by them, and that the claimant
member was not an employe of the orches-
tra leader, nor of the dance-hall operator,
although the written contract which the or-
chestra leader had entered into with the
dance-hall operator denominated the dance-
hall operator as the ‘“employer” and the
members of the orchestra as ‘“employes,”
and stated that the “employer” should at all
times have complete control of the services
which the “embployes” would render. Writ-
ings attempting to define the status of par-
ties as independent contractor and principal,
or as employer and employe, are important
as evidence, but they are not necessarily
controlling, Schmidlkofer v. Industrial
Comm. 265 W 535, 61 NW (2d) 862. i
The fact, that the alleged employer in-
cluded the claimant on his pay roll for pur-
poses of workmen’s compensation insurance
coverage, did not constitute an election by
the alleged employer to include the claimant
under the act, as authorized by (4), since
such subsection is only applicable to the
situation of employer and employe, and has
no application to an independent contractor,
such as this claimant. Scholz v. Industrial
((Z‘zon)lni. 267 W 31, 64 NW (2d) 204, 65 NW
d . .

BEpilepties

and persons who are totally blind may elect not to he subject to the provisions of this
chapter for injuries resulting because of such epilepsy or blinduness and still remain sub-
jeet to its provisions for all other injuries. Officers of corporations may also elect not to
be subject to the provisions of this chapter. Such elections shall be made by giving notice
to the employer in writing on a form to be furnished by the industrial commission, and
filing a copy of snch notice with the industrial commission. An election may he revoked
by giving written notice to the employer of revoeation, and such revoeation shall be effec-
tive upon filing a copy of such notice with the industrial commission,

102,11 Earnings, method of computation. (1) The average weekly earnings for
temporary disability shall be taken at not less than $12.50 nor more than $65; for per-
manent total disability or death at not less than $20 nor more than $65; and for perma-
nent partial disability at not less than $20 nor more than $52.86. Between said limits the
average weekly earnings shall he determined as follows:

(a) Daily earnings shall mean the daily earnings of the employe at the time of the
injury in the employment in which he was then engaged. In determining daily earnings
under this paragraph, overtime shall not be considered. If at the time of the injury the
employe is working on part time for the day, his daily earnings shall be arrived at by
dividing the amount received, or to he received by him for such part-time service for the
day, by the number of hours and fractional hours of suech part-time service, and multi-
plying the result by the number of hours of the normal full-time working day for the
employment involved. The words “part time for the day” shall apply to Saturday half
days and all other days upon which the employe works less than normal full-time working
hours. The average weekly earnings shall be arvived at by multiplying the daily earnings
by the number of days and fractional days normally worked per week at the tim'e of the
injury in the business operation of the employer for the particular employment in which
the employe was engaged at the time of his injury. )

(b) In case of seasonal employment, average weekly earnings shall be arrived at by
the method prescribed in paragraph (a), except that the number of hours of the normal
full-time working day and the number of days of the normal full-time working week shall
be such hours and such days in similar service in the same or similar nonseasonal em-
ployment. Seasonal employment shall mean employment which can be conducted only
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during certain times of the year, and in no event shall employment be considered seasonal
if it extends during a period of more than fourteen weeks within a calendar year.

(e) In the case of persons performing service without fixed earnings, or where
normal full-time days or weeks arve not maintained by the employer in the employment
in which the employe worked when injured, or where, for other reason, earnings cannot
be determined under the methods prescribed by paragraph (a) or (b), the earnings of
the injured person shall, for the purpose of caleulating compensation payable under this
chapter, be taken to be the usual going earnings paid for similar services on a normal
full-time basis in the same or similar employment in which earnings can be determined
under the methods set out in paragraph (a) or (b).

(d) Except in situations where paragraph (b) applies, average weekly earnings shall
in no case be less than actual average earnings of the employe for the ealendar weeks
during the year before his injury within which the employe has been employed in the
business, in the kind of employment and for the employer for whom he worked when
injured. Calendar weeks within which no work was performed shall not be considered
under this provision, This paragraph shall be applicable only if the employe has worked
within each week of at least six calendar weeks during the year before his injury in the
business, in the kind of employment and for the employer for whom he worked when
injured.

(e) Where any things of value are received in addition to monetary earnings as a
part of the wage contract, they shall be deemed a part of earnings and computed at the
value thereof to the employe.

(£) Average weekly earnings shall in no case be less than 30 times the normal hourly
earnings, at the time of injury, provided that for injury occurring before September I,
1947, they shall not be less than 40 times such earnings. ‘

(g) If an employe is under twenty-seven years of age, his average weekly earnings
on which to compute the benefits acerning for permanent disability or death shall be
determined on the hasis of the earnings that such employe, if not disabled, probably would
earn after attaining the age of twenty-seven years. Unless otherwise established, said
earnings shall be taken as equivalent to the amount upon which maximum weekly in-
demnity is payable.

(2) The average annual earnings when referred to in this chapter shall consist of
fifty times the employe’s average weekly earnings. Subject to the maximum limitation,
average annual earnings shall in no case be taken at less than the actual earnings of the
employe in the year immediately preceding his injury in the kind of employment in
which he worked at the time of injury.

(3) The weekly wage loss referred to in this chapter, exeept under subsection (6) of
section 102.60, shall be such percentage of the average weekly earnings of the injured
employe computed according to the provisions of this section, as shall fairly represent
the proportionate extent of the impairment of his earning capaecity in the employment in
which he was working at the time of the injury, and other suitable employments, the
same to be fixed as of the time of the injury, but to be determined in view of the nature
and extent of the injury.

History: 1951 c. 882; 1958 c. 328; 1955 c. 281,

102,12 Notice of injury, exception, laches. No claim for compensation shall he
maintained unless, within 30 days after the occurrence of the injury or within 30 days
after the employe knew or ought to have known the nature of his disability and its rela-
tion to his employment, actual notice was received by the employer or by an officer, man-
ager or designated representative of an employer. If no representative has heen desig-
nated by posters placed in one or more conspicuous places, then notice received by any
superior shall be sufficient. Absence of notice shall not bar recovery if it is found that the
employer was not misled thereby. Regardless of whether notice was received, if no pay-
ment of compensation (other than medical treatment or hurial expenge) is made, and no
application is filed with the commission within 2 years from the date of the injury or
death, or from the date the employe or his dependent knew or ought to have known the
nature of the disability and its relation to the employment, the right to compensation
therefor shall he barred, except that the right to ecompensation shall not be barred if the
employer knew or should have known, within the 2-year period, that the employe had
sustained the injury on which claim is hased. Issuance of notice of a hearing on the com-
mission’s own motion shall have the same effect for the purposes of this section as the
filing of an application.

History: 1851 c. 382,

The evidence sustained a finding of the ought to have known of the nature of her
industrial commission that the claimant, who disability and its relation to her employment
had contracted pulmonary tuberculosis in more than 2 years prior to the filing of her

the course of her employment while a stu- application for compensation. What a com-
dent nurse in a hospital, neither knew nor pensation claimant may have thought as to
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the nature of his disability and its relation
to his employment is not alone sufficient to
start the running of the 2-vear statute of
limitations; it being necessary that such
thought be based on something more than
suspicion and conjecture, and that it bhe
based on knowledge of, or on reliable infor-
mation regarding, the nature of the disabil-
ity and its relation to the employment. St.
Mary’s Hospital v, Industrial Comm, 257 W
411, 43 NW (2d) 465.

Where an employe sustained an acci-
dental injury to his knee in April 1948, but
no payment of compensation, except med-
ical treatment at the time, was made there-
for, and the employer had no reason to know
until after 2 years that the employe had
sustained or probably would sustain per-
manent disability therefrom, and the em-
ploye filed no claim until after 2 years, his
claim was barred by the 2-year limitation
in this section, and it was not necessary for
the industrial commission to find as to the
date when the employe “knew or ought to

1914

have known the nature of the disability and
its relation to his employment,” since such
guoted provision of the statute, extending
the time for flling claim to 2 years from
such date, applies only to occupational dis-
ease, and not to accidental injury such as
involved here. An “accidental injury” is an
injury that results from a definite mishap,
while an ‘“occupational disease” ig a disease
acquired as the result of work in the em-
ployment over an appreciable period of time,
and the mere fart that a diseased condition
follows an accident does not make the dis-
ease an occupational disease. Zabkowicz v.
Industrial Comm. 264 W 317, 58 NW (2d) 677.

Authority of commission to schedule
hearings on its own motion, except as au-
thorized under 102.18 (4) and 102,12, gues-
tioned. However, the fact that the notice
stated that the hearing was on the commis-
sion’s own motion is immaterial if the hear-
ing was actually at the claimant's request,
Zweig v. Industrial Comm. 269 W 324, 69
NW (2d) 440.

102.13 Examination by physician, competent witnesses, exclusion of evidence, au-
topsy. (1) Whenever compensation is claimed by any employe, he shall, upon the writ-
ten request of his employer, submit to reasonable examination by a physician, provided
and paid for by the employer, and shall likewise submit to examination from time to time
by any physician selected by said commission, or a member or examiner thereof, The em-
ploye shall be entitled to have a physician, provided by himself, present at any such ex-
amination. So long as the employe, after such written request of the employer, shall re-
fuse to submit to such examination, or shall in any way obstruet the same, his right to
begin or maintain any proceeding for the collection of eompensation shall be suspended;
and if he shall refuse to submit to such examination after direction by the commission, or
any member or examiner thereof, or shall in any way obstruet the same, his right to the
weekly indemnity which shall acerne and hecome payahble during the period of such re-
fusal or ohstruection, shall he barred. Any physician who shall be present at any such
examination may he required to testify as to the results thereof. Any physician having
attended an employe may be required to testify before the commission when it shall so
dirvect. Notwithstanding any other statutory provisions, any physician attending a work-
men’s compensation claimant may furnish to the employe, employer, workmen’s compen-
sation insurance carrier, or the commission information and reports relative to a com-
pensation elaim. The testimony of any physician or surgeon who is licensed to practice
where he resides or practices outside the state, may be received in evidence in compen-
sation proceedings.

(2) The commission may refuse to receive testimony as to conditions determined from
an autopsy if it appears (a) that the party offering the testimony had procured the au-
topsy and had failed to make reasonable effort to notify at least one party in adverse in-
terest or the commission at least twelve hours before said auntopsy of the time and place
it would be performed, or (h) that the autopsy was performed by or at the direction of
the eoroner for purposes not aunthorized by ch. 966. The commission may in its discre-
tion withhold findings until an autopsy is held in accordance with its direetions.

History: 1951 c, 382,

102.14 Jurisdiction of commission. This chapter shall be administered by the com-
mission,

102.15 Rules of procedure; transeripts. (1) Subjeet to the provisions of this
chapter, the commission may adopt its own rules of procedure and may change the same
from time to time.

(2) The commission may provide by rule the conditions under which transeripts of tes-
timony and proceedings shall be furnished.

102.16 Submission of disputes, contributions by employes, (1) Any controversy
concerning compensation, including any in which the state may be a party, shall be sub-
mitted to said commission in the manner and with the effect provided in this chapter.
Fvery compromise of any claim for compensation may be reviewed and set aside, modi-
fied or confirmed by the commission within one year from the date sueh eompromise is
filed with the commission, or from the date an award has been entered, hased thereon, or
the commission may take such action upon application made within such year. Unless
the word “compromise” appears in a stipulation of settlement, the settlement ghall not
be deemed a compromise, and further claim shall not be harred except as provided in
8. 102,17 (4) irrespective of whether award is made. The employer or insurer shall have
equal rights with the employe to have review of a compromise. Upon petition filed by the
employer or insurer with the commission within one year from any award upon a stipu-
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lation of settlement the commission shall have power to set aside said award or otherwise
determine the rights of the parties.

(2) The commission shall have jurisdiction to pass upon the reasonableness of medical
and hospital bills in all cases of dispute where compensation is paid, in the same manner
and to the same effect as it passes upon compensation.

(3) No employer subject to the provisions of this chapter shall solicit, receive or collect
any money from his employes or make any deduction from their wages, either directly or
indirectly, for the purpose of discharging any liability under the provisions thereof; nor
shall any such employer sell to an employe, or solicit or require him to purchase medieal
or hospital tickets ov contracts for medical, surgical, or hospital treatment required to be
furnished by such employer.

(4) Any employer violating subsection (3) shall be subjeet to the penalties provided
in subsection (3) of section 102.28, and, in addition thereto, shall be liable to an injured
employe for the reasonable valune of the necessary services rendered to suech employe
pursuant to any arrangement made in violation of subsection (3) of this section without

regard to said employe’s aetual disbursements for the same.

History: 1953 c. 328,

Where, in response to an injured em-
ploye's claim for workmen’s compensation
filed with the industrial commission, the
employer’'s insurance carrier assumed full
liability and paid to the claimant employe
the full amount of compensation claimed,
such payment, together with the obtaining
of the claimant’s release and filing the same
with the commission, did not constitute a
“compromise’” within the meaning of that
term as used in (1), and hence the one-year
limitation of such statute did not apply as a
bhar to a further claim based on the same in-
jury. (J. I Case Co. v. Industrial Comm. 210
W 574, criticized as erroneously applying
the one-year limitation instead of applying
a different limitation which was applicable
under the facts of that case.) Metropolitan
Casualty Ins. Co. v. Industrial Comm. 260
298, 50 N'W (2da) 399, .

See note to 102.17, citing C. F., Trantow
Co. v. Industrial Comm. 262 W 586, 556 NW
(2d) 884, . . .

In view of the practical interpretation
thereof by the industrial commission for
many years, the words *‘stipulation of settle-
ment,” as used in (1), are construed to em-
brace a stipulation of facts which embodies
no element of compromise, as well as a
stipulation of settlement which does embody
an element of compromise, so that an award

cage a stipulation entered into by the parties
to a workmen’s compensation proceeding on
September 30, 1943, stating that the injured
employe had a permanent disability equiv-
alent to a 25 per cent loss of use of his left
leg at the hip, could be opened up, under
102.16 (1) and 102.17 (4), at any time within
6 years from the date of the last payment of
compensation. Wisconsin Axle Division wv.
Industrial Comm, 263 W 529, 57 NW (2d) 696.

. Where the employer agreed in writing to
eliminate the word ‘“compromise” from an
agreement with the employe and to have
the agreement considered as a stipulation of
fact before the commission, (1) did not op-
erate to limit the commission’s right to
modify an award of October 11, 1948, hased
on such stipulation, to one year after the
award., Zweig v. Industrial Comm. 269 W
324, 69 N'W (2d) 440.

Where an employer joined in proceedings
under (1), relating to stipulations and com-
promises, and submitted the matter on a
stipulation rather than on a compromise,
the employer is not in a position to ques-
tion the constitutionality of such provision,
since one may not retain the benefits of an
act of the legislature while attacking the
constitutionality of one of the important
conditions thereof. Zweig v. Industrial
Comm, 269 W 324, 69 N'W (2d) 440.

based on such a stipulation of facts, in this

102,17 Procedure; notice of hearing; witnesses, contempt; testimony, medical
examination, (1) (a) Upon the filing with the commission by any party in interest
of any applieation in writing stating the general nature of any claim as to which any
dispute or eontroversy may have arisen, it shall mail a copy of such application to all
other parties in interest and the insurance carrier shall be deemed a party in interest.
The commission may bring in additional parties by service of a copy of the application.
The ecommission shall fix a time for the hearing on such application which shall not he
more than 40 days after the filing of such application. The commission shall cause notice
of such hearing, to be given to each party interested, by service of such notice on him
personally or by mailing a copy thereof to him at his last known post-office address at
least 10 days hefore such hearing. In case a party in interest is located without the state,
and has no post-office address within this state, the copy of the application and copies of
all notices shall be filed in the office of the secretary of state and shall also be sent by reg-
istered mail to the last known post-office address of such party. Such filing and mailing
shall eonstitute sufficient service, with the same foree and effect as if served upon a party
located within this state. Such hearing may be adjourned from time to time in the dis-
cretion of the commission, and hearings may be held at such places as the commission
shall designate, within or without the state. The commission may also arrange to have
hearing held by the commission, officer, or trihunal having authority to hear cases arising
under the workmen’s compensation law of any other state, of the Distriet of Columbia, or
of any territory of the United States, the testimony and proceedings at any such hearing
to be reported to the commission and to be part of the record in the case. Any evidence
so taken shall be subject to rebuttal upon final hearing hefore the commission.

(am) Either party shall have the right to be present at any hearing, in person or by
attorney, or any other agent, and to present such testimony as may be pertinent to the con-
troversy hefore the commission. No person, firm or corporation other than an attorney at
law, duly licensed to practice law in the state, shall appear on behalf of any party in in-
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terest hefore the commission or any member or employe of the said commission assigned to
conduet any hearing, investigation or inquiry relative to a elaim for compensation or hene-
fits under this chapter, unless he shall be a citizen of the United States, of full age, of good
moral character and otherwise qualified, and shall have obtained from the commission a
license anthorizing him to appear in matters or proceedings before the commission. Such
license shall be issued by the commission under rules to be adopted by it. In such rules the
commission may prescribe such reasonable tests of character and fitness as it may deem
necessary. There shall be maintained in the office of the commission a registry or list of
persons to whom licenses have been issued as provided herein, which list shall he corrected
as often as licenses are issued or revoked. Any such license may be suspended or revoked
by the commission for fraud or serious misconduct on the part of any such agent. Before
suspending or revoking the license of any such agent, the commission shall give notice in
writing to such agent of the charges of fraud or misconduct preferred against him, and
shall give such agent full opportunity to he heard in relation to the same. Such license
and eertificate of authority shall, unless otherwise suspended or revoked, be in force from
and after the date of issuance until the thirtieth day of June following such date of issnance
and may bhe renewed by the commission from time to time, but each renewed license shall
expire on the thirtieth day of June following the issuance thereof,

(as) The contents of verified medieal and surgical reports, by physicians and sur-
geons licensed in, and practicing in, Wisconsin, presented by claimants for compensa-
tion shall constitute prima facie evidence as to the matter contained thervein, subject to
guch rules and such limitations as the commission may prescribe. So, also, shall such re-
ports of physicians and surgeons, wherever licensed and practicing, to whom the elaimant
had been sent for examination or treatment by the employer or insurer, provided that
such doctor consents to subject himself to eross-examination. The record of a hospital ox
sanatorium in Wisconsin operated by any department, agency, or municipality of the
federal or state government, or of any other hospital or sanatorium in Wiseonsin which is
satisfactory to the commission, established by certificate, affidavif, or testimony of the
supervising officer or other person having charge of such records, or of a physician or
surgeon, to be such record of the patient in question, and made in the regular course of
examination or treatment of such patient, shall econstitute prima facie evidence in any
workmen’s compensation proceeding as to the matter contained therein, in so far as it
may otherwise be competent and relevant,

(b) The commission may, with or without notice to either party, eause testimony to he
taken, or an inspection of the premises where the injury oecewrred to be had, or the time
hooks and pay rolls of the employer to he examined by any member of the commission or
any examiner appointed by it, and may from time to time direct any employe claiming
compensation to be examined by a regular physician; the testimony so taken, and the re-
sults of any such inspection or examination, to be reported fo the commission for its con-
sideration upon final hearing, All ex parte testimony taken by the commission shall be
reduced to writing and either party shall have opportunity to vebut the same on final
hearing.

(bm) The provisions of section 326.12 shall not he applicable to proceedings under
this act, except as to a witness who is beyond reach of the subpoena of a commissioner
or examiner, or in the situations presented in subsections (2), (3) or (4) of section 326.07.

(¢) Whenever the testimony presented at any hearing indicates a dispute, or is such
as to create doubt, as to the extent or cause of disability or death, the conumission may
direet that the injured employe be examined or autopsy be performed, or an opinion of
a physician be obtained withont examination or autopsy, by an impartial, competent physi-
cian designated by the commission who is not under contract with or regularly employed
by a compensation insurance carrier or self-insured employer. The expense of such exam-
ination shall be paid by the employer. The veport of such examination shall be trans-
mitted in writing to the commission and a copy thereof shall be furnished by the com-
mission to each party who shall have an opportunity to vebut the same on further hearing.

(2) If the commission shall have reason to believe that the payment of compensation
has not been made, it may on its own motion give notice to the parties, in the manner pro-
vided for the service of an application, of a time and place when a hearing will he had for
the purpose of determining the facts. Such notice shall contain a statement of the mat-
ter to be considered. Thereafter all other provisions governing proeceedings on applica-
tion shall attach in so far as the same may be applicable.

(8) Any person who shall wilfully and unlawfully f£ail or negleet to appear or to testify
or to produce hooks, papers and records as required, shall be fined not less than twenty-
five dollars nor more than one hundred dollars, or imprisoned in the county jail not longer
than thirty days. Each day such person shall so refuse or neglect shall constitute a sepa-
rate offense.
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(4) The right of an employe, his legal representative or dependent to proeeed under
this seetion shall not extend beyond 6 years from the date of the injury or death or from
the date that compensation (other than medical treatment or burial expenses) was last
paid, or would have been last payable if no advancement were made, whichever date is
latest.

(b) This seetion does not limif the time within which the state may bring an action to
recover the amounts specified in subsection (5) of section 102.49 and section 102.59.

(6) If an employe or dependent shall, at the time of injury, or at the time his right
acerues, be under 21 years of age, the limjtations of time within which he may file apph—

eation or proceed under this chapter, if they would otherwise sooner expire, shall be ex-
tended to one year after he attains the age of 21 years. If, within any part of the last
year of any such period of limitation, an employe, his personal representative, or sur-
viving dependent be insane or on active duty in the armed forces of the United States
such period of limitation shall be extended to 2 years after the date that the limitation
would otherwise expire. The provision hereof with respect to persons on active duty in
the armed forces of the United States shall apply only where no applicable federal statute

is in effect.
History: 1951 c. 882; 1953 c, 328,

An employe's claim for compensation for
an impairment of vision involved in an eye
injury for which he last received compensa-
tion for temporary disability in May 1937 was
barred by 102,01 (2), 102,17 (4), where the
claimant did not Dproceed within the time
limited thereby, even though a fraud may
have been committed on him by physicians
and he did not discover the facts thereof un-
til after the time thus limited had expired,
since 330.19 (7) does not apply to proceed—
ings under the workmen’s compensation act,
Tossman v. Industrial Comm. 257 W 540, 44
NW (2d) 266,

Under 330.19, as well as the special 6-
year provision in 102.17 (4), the limitation is
on the time in which the proceedmgs can be
commenced, and once proceedings are com-
menced such limitation has no further ap-
plication. The filing of an injured employe’s
application for workmen’s compensation in
1928 constituted a commencement of pro-
ceedings so that such proceedings were com-
menced within the 6-year limitation period,
and hence (there having been no final dis-
position which would operate as a bar) the
6-year limitation did not apply as a bar to
a further claim made in 1949 based on the
same injury. (Statements in Putnam v, In-
dustrial Comm. 219 W 217, inferring that the
6-year limitation was appllcable despite the
commencement of proceedings within the
6-year period, are deemed obiter dicta.)
Metropolitan Casualty Ins. Co. v. Industrial
Comm, 260 W 298, 50 NW (2d) 399.

Further proceedings in relation to an
award of October 7, 1949, of 50 per cent de-
pendency to a minor child of a deceased em-
ploye, based on a stipulation in which the
word ‘*“compromise” did not appear, were
not subject to the one-year limitation in
102,16 (1), nor to the 20-day limitation in
102,18 (3), but were subject to the 6-year
limitation in 102,17 (4); and in such case the
industrial commission, acting within such 6-
vear period, had Jurlsdmtmn on its own
motion, to order and hold a hearing and
enter an award for additional compensation.

102,18 Findings and award.

C. T, Trantow Co. v. Industrial Comm. 262
W 586, 55 N'W (2d4) 884,

The purpose of a rule of practice of the
commission, providing that parties to a con~
troversy in a workmen’s compensation case
may stipulate the facts in writing and the
commission may thereupon make its finding
or award, and requiring that such a stipula-
tion be accompanled by a report from the
physician stating the extent of the injured
employe's disability, is to expedite proce-
dure and make it unnecessary to hold a for-
mal hearing and take testimony, the stipu-
lated facts being intended as a substitute
for testimony taken at a formal hearing.
Wisconsin _Axle Division v. Industrial
Comm, 263 W 529, 57 N'W (2d) 696.

. See note to 102.19, citing Waunakee Can-
ning Corp. v. Industrial Comm. 268 W 518,
68 NW (2d) 25.

Where, exclusive of a written report of
the employes’ physician, there was sufficient
evidence to sustain the commission’s find-
ings, it is deemed unnecessary to determine
a contention that (1) (as) is discriminatory
and denies due process and equal protection
of the laws in failing to afford to employ-
ers the same right as it accords to employes
in having reports of their physicians treated
as prima facie evidence. Wisconsin Apple-
ton Co. v. Industrial Comm, 269 W 312, 69
NW_(2a) 433.

Where the employer acquiesced in the
receipt before the commission of a written
report of the employe’s physician, admitted
in evidence under (1) (as), and agreed that
such report was a part of the record, the
employer thereby walved any right to ob-
ject later to the commission’s consideration
of such report. Zweig v. Industrial Comm.
269 W 324, 70 N'W (2d) 440.

A physxcmns unverified written report
relating to disability, addressed to the em-
ployer’s compensation insurer and submit-
ted to the commission at the commission’s
request but objected to as evidence by the
employer, did not constitute competent evi-
dence in the case. California Packing Co. v.
Industrial Comm. 270 W 72, 70 NW (2d4) 200.

(1) After final hearing the commission shall make

and file its findings upon all the facts involved in the controversy, and its order, which
shall state its determination as to the rights of the parties. Pending the final determina-
tion of any econtroversy before it, the commission may after any hearing make interlocutory
findings, orders and awards whlch may be enforced in the same manner as final awards,
The commission may include in its final award, as a penalty for noncompliance with any
sueh interloeutory order or award, if it shall find that noncompliance was not in good
faith, not exceeding twenty-five per ecent of each amount which shall not have been paid
as directed thereby. Where there is a finding that the employe is in fact suffering from
an occupational disease caused by the employment of the employer against whom the
applieation is filed, a final award dismissing such application upon the ground that the
applicant has suffered no disability from said disease shall not bar any claim he may
thereafter have for dlsablhty sustained after the date of said award.

(2) The industrial commission may authorize a commissioner or examiner to make
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findings and orders, and to review, set aside, modify or confirm compromises of claims for
compensation under rules to be adopted by the commissioner. Any party in interest who
is dissatisfied with the findings or order of a commissioner or examiner may file a written
petition with the industrial commission as a commission to review the findings or order.

(3) If no petition is filed within twenty days from the date that a copy of the find-
ings or order of the commissioner or examiner was mailed to the last known address of the
parties in interest, such findings or order shall be considered the findings or order of the
industrial commission as a hody, unless set aside, reversed or modified by such commis-
sioner or examiner within such time. If the findings or order are set aside by the com-
missioner or examiner the status shall be the same as prior to the findings or order set
aside. If the findings or order are reversed or modified by the commissioner or examiner
the time for filing petition with the commission shall run from the date that notice of such
reversal ov modification is mailed to the last known address of the pavties in interest.
‘Within ten days after the filing of such petition with the commission the connmission shall
either affirm, reverse, set aside or modify such findings or order in whole or in part, or
direct the taking of additional testimony. Such action shall be based on a review of the
evidence submitted, If the commission is satisfied that a party in interest has been preju-
diced because of exceptional delay in the receipt of a copy of any findings or order it may
extend the time another twenty days for filing petition with the commission.

(4) The commission shall have power to remove or transfer the proceedings pending
before a commissioner or examiner. It may also on its own motion, set aside, modify or
change any order, findings or award (whether made by an individual commissioner, an
examiner or by the commission as a hody) at any time within twenty days from the date
thereof if it shall discover any mistake therein, or upon the grounds of newly diseovered
evidence. Unless the lability under sections 102.49, 102,57, 102.58, 102.59, 102.60 and
102.61 is specifically mentioned, the order, findings or award shall be deemed not to affect
such liahility.

(5) If it shall appear to the commission that a mistake may have heen made as to
cause of injury in the findings, order or award upon an alleged injury based on aceident,
when in fact the employe was suffering from an oceupational disease, the commission
may upon its own motion, with or without hearing, within 3 years from the date of such
findings, order or award, set aside such findings, order or award, or the commission may
take such action upon application made within such 3 years. Thereafter, and after oppor-
tunity for hearing, the commission may, if in fact the employe is suffering from disease
arising out of the employment, make new findings and award, or it may rveinstate the
previous findings, order or award.

(6) In ecase of disease arising out of the employment, the commission may from time
to time review its findings, order or award, and make new findings, order or award, based
on the facts regarding disability or otherwise as they may then appear. This subsection
shall not affect the application of the limitation in 102.17 (4).

History: 1951 c. 382; 1953 c. 631.

The original 20 days are computed from
the date on which an order of an examiner
was mailed to an applicant, and the 20 days’
extension authorized by the.commission is
computed from the same date; where the
order was mailed on December 29, the 40
days expired on February 7, a Satuldqv and
the commission was without Jumsdlctlon to
review on the applicant’s petition filed on
February 9, a Monday, although the original
20 days had expired on a Sunday. Margolis
Produce Co. v. Industrial Comm, 256 W 248,
40 N'W (2d) 586.

An employve filed a claim both for hip and
for back injuries, and a hearing was held
thereon. The commission’s finding that the
claimant had sustained a permanent partial
disgability of the right leg at the hip was a
delermination that the claimant had suffered
an injury only to his hip and had suffered no
disability to any other portion of his hody;
it was not necessary that the commission
make a specific finding as to the claimed
back injury, there being ample testimony to
support the implied finding that the claimant
had suffered no compensable disability to his
back, Chrigtnovich v. Industrial Comm, 257
W 2385, 43 N'W (2d) 21.

The taking of additional testimony on a
review of an examiner’'s findings and order
hy the commission is a matter for the sole
discretion of the commission. Christnovich
v. Industrial Comm, 257 W 235, 43 N'W (2d)

21,
Findings of the industrial commission

that an employe’s injury did not occur by
reason of the employer’s failure to comply
with any safety order of the commission or
with the requirements of the safe-place
statute, together with a memorandum stat-
ing the facts of the accident and dealing
with the specific orders which the injured
employe deemed applicable, constituted ade-
quate compliance with the requirements as
to the findings to be made by the commis-
sion, Hipke v. Industrial Comm. 261 W 226,
52 NW (2d) 401.

See note to 102.17, citing C. F. Trantow
Co. v, Industrial Comm. 262 W 586, 55 NW
(2d) 884,

See note to 102.12, citing Zweig v. Indus-
trial Comim. 269 'W 324 60 NW (2a) 4

The conimission, maklng a deter mlnatlou
of 64 per cent permanent disability and
awarding compensation on such basis, could
not treat its order as an interlocutory or-
der, find that it was uncertain whether the
claimant might sustain renewed temporary
disability or further permanent disability
or whether she might require further treat-
ment, and reserve jurisdiction to award
further henefits in the event of further dis-
ability or need for further treatment, the
claimant having rejected further surgery
and having accepted the existing permanent
disability, and there being no competent
evidence to support such finding as to future
disability or treatment., California Packing
Co. v. Industrial Comm., 270 W 72, 70 NW
(2d) 200.
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102,19 Alien dependents; payments through consular officers. In case a deceased
employe, for whose injury or death compensation is payable, leaves surviving him alien
dependents residing outside of the United States, the duly aceredited consular officer of
the country of which such dependents ave citizens or his designated representative residing
within the state shall, except as otherwise determined by the commission, be the sole rep-
resentative of such deceased employe and of such dependents in all matters pertaining to
their claims for compensation. The receipt by such officer or agent of compensation
funds and the distribution thereof shall be made only upon order of the commission, and
payment to such officer or agent pursuant to any such order shall be a full discharge of
the benefits or compensation. Such consular officer or his representative shall furnish, if
required by the commission, a hond to he approved by it, conditioned upon the proper ap-
plication of all moneys received by him. Before such bond is discharged, such consular
officer or representative shall file with the commission a verified account of the items of his
receipts and disbursements of such compensation. Such consular officer or representative
ghall make interim veports to the commission as it may require.

When the consular officer filed an appli- thereby acquired jurisdiction to award

cation with the commission for death hene-
fits on behalf of a purported widow ithin
the required 2 years after the fatal injury,

death benefits to the deceased’s minor child
notwithstanding the absence of any sepa-
rate application for the child and notwith-
standing that the application alleged that

he thereby represented the interest of all
dependents of the deceased, whether they
were named in the application or not and re-
gardless of whether their respective in-
terests were conflicting, and the commission

no child survived the deceased. Waunakee
Canning Corp. v. Industrial Comm. 268 W
518, 68 N'W (2d) 25.

102.195 Employes confined in institutions; payment of benefits. In case an em-
ploye shall be adjudged insane or incompetent and confined in a public institution, and
shall have wholly dependent on him for support a person or persons, whose dependency
shall be determined as if the employe were deceased, compensation payable during the
period of his confinement may be paid to the employe and his dependents, in such manner,
for such time and in such amount as the commission may by ovder provide.

102.20 Judgment on award. Kither party may present a cortified copy of the award
to the cireuit court for any county, whereupon said conrt shall, without notice, render
judgment in accordance therewith; sueh judgment shall have the same effect as though
rendered in an action tried and determined by said eourt, and shall, with like effect, be en-
tered and docketed.

102.21 Payment of awards by municipalities. Whenever an award is made by the
commission under this chapter or s. 66.191 against any municipality, the person in whose
favor it is made shall file a certified copy thereof with the municipal clerk. Within 20
days thereafter, unless an appeal is taken, such clerk shall draw an order on the muniei-
pal treasurer for the payment of the award. If upon appeal such award is affirmed in
whole orin part the order for payment shall be drawn within 10 days after a certified
copy of such judgment is filed with the proper clerk. If more than one payment is pro-
vided for in the award or judgment, orders shall be dvawn as the payments hecome due,
No statute relating to the filing of claims against, and the auditing, allowing and pay-
ment of claims by municipalities shall apply to the payment of an award or judgment un-
der this section.

History: 1955 c. 283,

102.22 Penalty for delayed payments. If the sum ordered by the commission to he
paid shall not be paid when due, such sum shall bear interest at the rate of six per cent
per annum. Where the employer or his insure}‘ is guilty of inexcusable delay in malking
payments, the payments as to which such delay is found shall be inereased by ten per cent.
Where such delay is chargeable to the employer and not to the insurer, the provisions of
section 102.62 shall be applicable and the relative liability of the parties shall be fixed and
discharged as therein provided.

102,23 Judicial review. (1) The findings of fact made by the eommission acting
within its powers shall, in the absence of fraud, he coneclusive; and the order or award,
either interlocutory or final, whether judgment has been rendered thercon or not, shall be
subject to review only in the manner and upon the grounds following: Within thirty days
from the date of an order or award originally made by the commission as a hody or
following the filing of petition for 1'eview. with ﬂ;e e(_)mmission under section 102,18 any
party aggrieved thereby may commence, in the circuit conrt for Dane county, an action
against the commission for the review of such o_rder or awar.d, in which action the adverse
party shall also be made defendant. In such action a complaint, which need not be verified,
hut which shall state the grounds upon which a review is sought, shall be served vith the
summons. Service upon the secretary of the commission, or any member of the commission,
shall be deemed ecompleted service on all parties, but there shall be left with the person
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so served as many copies of the swmmons and complaint as there are defendants, and the
commission shall mail one such copy to each other defendant, If the cireuit ecomrt is satis-
fied that a party in interest has been prejudiced because of exceptional delay in the
receipt of a copy of any findings or order it may extend the time another thirty days in
which such action may be commenced, The commisgion shall serve its answer within
twenty days after the service of the complaint, and, within the like time, such adverse
party shall, if he so desires, serve his answer to said complaint, which answer may, by
way of counterclaim or cross complaint, ask for the review of the order or award referred
to in the eomplaint, with the same effect as if such party had commenced a separate action
for the review thereof. With its answer, the commission shall make return to said court
of all doecuments and papers on file in the matter, and of all testimony which may have
been taken therein, and of its order, findings and award. Such return of the commission
when filed in the office of the clerk of the circuit court shall, with the papers mentioned
in section 270.72, constitute a judgment roll in such action; and it shall not be necessary
to settle a bill of exceptions in order to make such return part of the record of such court
in such action. Said action may therenpon be brought on for hearing before said court
upon such record by either party on ten days’ notice to the other; subject, however, to
the provisions of law for a change of the place of trial or the calling in of another judge.
Upon such hearing, the court may confirm or set aside such order or award; and any
judgment which may theretofore have been rendered thereon; hut the same shall he set
aside only upon the following grounds:

(a) That the commission acted without or in excess of its powers.

(b) That the order or award was procured by fraud.

(¢) That the findings of fact by the commission do not support the order or award.

(2) Upon the trial of any such action the court shall disregard any irregularity or
error of the commission unless it be made to affirmatively appear that the plaintiff was
damaged thereby.

(8) The record in any case shall be transmitted to the commission within 5 days after
expiration of the time for appeal from the order or judgment of the court, unless appeal
shall he taken from such order or judgment.

(4) Whenever an award is made against the state the attorney-general may bring an
action for review thereof in the same manner and upon the same grounds as are provided
by subsection (1) hereof.

(5) The commencement of action for review shall not relieve the employer from pay-
ing compensation as directed, when such action involves only the question of liability as
between the employer and one or more insurance companies or as between several insur-
ance companies,

The evidence as to the claimant’s ex- the accident of 1947, together with its

posure to the inhalation of silica dust in the
course of his employment over a great num-
ber of years, together with the medical testi-
mony, supported a finding of the commission
that as a result of such employment the
claimant sustained injury in the nature of
silicotuberculosis. The commission’s finding
on disputed medical testimony is conclusive,
Milwaukee E. R. & T. Co. v, Industrial Comm,
258 W 466, 46 N'W (2d) 198,

Where there is a difference of opinion
between the medical experts as to the cause
of an employe’s injury or disability, it is for
the commission to make a finding as to the
matter and, unless such finding is clearly
against all of the credible testimony or so
inherently unreasonable in itself as not to
be entitled to any weight, the conclusion of
the commission is final. Hinch v. Industrial
Comm, 260 W 47, 49 NW (2d) 714,

There can be no judicial review of mate~
rial not in the record, and to subject the
rights of either employe or employer to de-
cisions based on facts or expert opinions
which do not appear of record would be a
denial of due process of law. The consti-
tutionality of the workmen’s compensation
act depends on the right of judicial review
to determine whether the findings of the
comimission are supported hy evidence.
Merton Lumber Co. v. Industrial Comm. 260
W 109, 50 N'W (24) 42.

An employe suffered a back injury in an
industrial accident in 1941 while in the em-
ployment of a certain employer, and suf-
fered a back injury in an industrial accident
in 1947 while in the employment of another
employer, and suffered a protruding inter-
vertebral disc and disability therefrom in
1949 while on another job. The commission’s
finding that such disability was caused by

award directing the payment of compensa-
tion for such Iiability by the employer of
1947, was without support and was in excess
of its powers, in view of medical testimony
which established such disability as the re-
sult of an accumulation of injuries, but
which did not state their relative contribu-
tions, nor even suggest that such disability
was all due to the accident of 1947. Merton
Lumber Co. v. Industrial Comm. 260 W 109,
50 NW (2d) 42.

The burden of proving the period of
temporary total disability is on the injured
employe, and the findings of the commission
cannot be disturbed if there is any credible
evidence to support them. MecCune v. In-
dustrial Comm. 260 W 499, 50 NW (2d4) 683.

Under (1) providing that findings of fact
by the industrial commission acting within
its powers shall in the absence of fraud be
“conclusive,” it is outside of the powers of
the commission to find essential facts that
have no support in the evidence, and the
test to be applied on review is whether the
commission’s findings are supported by any
credible evidence, and the test in determin-
ing what ig credible evidence should bhe
whether there are facts in evidence which
if unexplained would warrant the commis-
sion in making the finding complained of,
It is suggested that the Jud101a1 review of
the industrial commission’s findings of fact
in workmen's compensation cases is broader
in scope than the language of some of the
decisions of the supreme court might in-
dicate., Motor Transport Co. v. Public Serv-
ice Comm, 262 W 31, 56 N'W (2d) 548.

When facts are not in dispute but permit
of different inferences therefrom, the draw-
ing of one of such permissible inferences by
the commission is an act of fact finding, and
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the inference so derived constitutes a find-
ing of an ultimate fact and not a conclusion
of law. A determination by the commissfion,
that H. at the time of his 1113111V while oper-
ating a corn picker on G. s farm was per-
forming labor for G. pursuant to an implied
contract arising from the exchange-of-work
custom which prevailed among farmers of
the community, was a permissible inference
from undisputed facts (from which the
other permissible inference which the com-
mission could have drawn was that H. was
acting as a. mere volunteer and not pursuant
to any implied contract), and such deter-
mination by the commission constituted a
finding of ultimate fact beyond the power
of the court to review., Gant v. Industrial
Comm, 263 W 64, 56 N'W (2d) 525,

Findings of fact must be sustained if
there is any credible evidence to support
them. The adjudication of whether an em-
ployer-employe relation existed is the ulti-
mate conclusion as to liability and theretfore
constitutes a conclusion of law even though
it may have been labeled a finding of fact

by the commission. Gant v. Industrial
Comm. 263 W 64, 56 NW (2d) 525.
The proof under which the industrial

commission is to act in a workmen’s com-
pensation case must be based on competent
legal evidence, and must amount to more
than a mere guess, conjecture or surmise;
and a reversal may be required where there
is no competent evidence introduced as to a
fact which must be established in order to
support an essential finding. Findings of
the commission in a workmen’s compensa-
tion case cannot be sustained if they rest
on pure hearsay. Since lay witnesses are
not competent to give testimony as to
whether medical or dental treatment is re-
gquired to effect a cure or to promote heal-
ing, hearsay testimony of a lay witness,
that a physician had advised certain treat-
ment as being reasonably required to cure
and relieve the effects of the injury, should
not be permitted to constitute credible com-
petent evidence to sustain a finding of the
commisssion. Wisconsin Telephone Co. v
Industrial Comm. 263 W 380, 57 NW (2d) 334,

A contention that the commission could
disregard the medical testimony and find a
permanent dlsa,blllty from the fact that
there were no pains Defore the accident, that
the employe suffered an injury 1esu1t1ng in
pain, and that subjective symptoms per-
sisted after a considerable treatment, is re-
jected as permitting the commission to draw
an inference not sustainable on the basis of
common or general knowledge nor on_the
basis of the record in the case. Miller Ras-
mussen Ice & Coal Co. v, Industrial Comm.
263 W 538, 57 N'W (24d) 7386,

Although recognizing in workmen’s com-
pensgation cases that the members of the
commission are expert triers of fact, and
although deferring to this expertness in
gsituations involving an appraisal of the con-
vincing power of expert testimony, the
supreme court cannot abdicate its function
of reviewing the record before the commis-
sion to ascertain whether theve is evidence
to support the findings of the commission.
Miller Rasmussen Ice & Coal Co. v. Indus-
trial Comm, 263 W 538, b7 N'W (2d4) 736.

In giving effect to expert testimony, it
is required that evidence, to some degree of
reasonable certainty, of a relationship be-
tween an 1n3ury and a result be shown by
a competent opinion. In a workmen’s com-
pensation proceeding involving an employe
who had a basic psychoneurotic personality,
and who suffered a slight traumatic injury
in 1945 when squeezed between the fender
of a truck and the back end of another
truck, and who complained of inability to
perform useful employment ever since the
date of the accident, a psychiatrist’s reports
are held to be too uncertain and lacking in

102.24 Remanding record.
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positiveness in their conclusions to support a
finding by the commission to the effect that
the trauma of 1945 so upset the employe’s
basic psychoneurotic personality that he has
been unable to perform any useful employ-
ment, i, e., that his disability is the result
of traumatic neurosis. DMiller Rasmussen
Ice & Coal Co. v. Industrial Comm, 263 W
538, b7 NW (24) 736.

On review of a finding of fact made by
the commission in a workmen’s compensa-
tion case, the issue is whether there is any
credible evidence +which, if unexplamed
would support the commission’s finding.
‘When facts are not in dispute but permit
the drawing of different inferences there-
from, the drawing of one of such permissible
inferences by the commission is an act of
fact finding, and the inference so derived
constitutes a finding of an ultimate fact and
not a conclusion of law. Fruit Boat Market
grégIndustria.l Comm, 264 W 304, 58 NW (2a)

Findings of the commission that the
presumptions of continuing employment
and against suicide were not overcome can
be disturbed on appeal only if there is cred-
ible evidence which so rebuts these pre-
sumptions that they will no longer support
the lnferences drawn_therefrom on Whlch
the commission based its findings, A.
Smith Corp. v. Industrial Comm. 264 W 510
59 N'W (2d) 471.

Where the industrial commission made
a_ sufficient finding against an employe’s
claim of suffering from a slipped disc as
the result of a back injury, and the evidence
supported such finding, the ecircuit court,
under the limited powers granted to it on
review, was Wlthout jurisdiction to set
aside the commission’s order and award and
remand the record to the commission for
further proceedings, on the ground that it
had not been determined whether or not the
employe was suffering from a slipped disc
and that no myelogram had been taken.
’%‘zachn v9 Industrial Comm. 265 W 375, 61 NW
Under (1) (a) the commission acts in
excess of its powers if it makes a finding of
fact not supported by the evidence. With
reference to an order of the commission
which malkes more than one determination,
does not restrict the power of the re-
v1ew1ng court to setting aside only the por-
tion of the order as to which the commis-
sion exceeded its powers, and such statute
is construed as authorlzmg the court in its
discretion to set agide the entire order. M,
& M. Realty Co. v Industrial Comm. 267 W
52, 64 NW (2d) 4
‘When an 1n3u1‘ed employe filed his ap-
plication for compensation with the com-
mission, he presented his entire claim, and
where, after hearing, an examiner found
temporary total disability and 5 per cent
permanent disability, but on l‘ewew the
commission set aside the examiner's find-
ings and found temporary disability only,
the commission’s finding must be construed
as a finding that there was no permanent
disability, so that its order directing the
payment of compensation for temporary dis-
ability, and retaining jurisdiction only to
determine the amount of a medical bhill,
was a final determination of the rights of
the parties, rendering the court without
jurisdiction to remand the record for further
proceedings if the record contained evi-
dence to sustain the finding., Gallenberg wv.
Industrial Comm. 269 W 40, 68 NW (2d) 550.
An examiner's conclusion that an em-
ploye was not performlng service for his
employer at the time of injury was not a
permissible inference drawn from the un-
disputed facts, but was a conclusion of law
properly subject to review by the courts.
%‘e{% V. Industrlal Comm, 269 W 294, 69 N'W
2

(1) Upon the setting aside of any order or award the

court may reecommit the controversy and remand the record in the case to the commission,
for further hearing or proceedings; or it may enter the proper judgment upon the find-
ings, as the nature of the case shall demand. An abstract of the judgment entered by the
trial court upon the review of any order or award shall he made by the clerk thereof upon
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the docket entry of any judgment which may theretofore have heen rendered upon such
order or award and transeripts of such abstract may thereupon he obtained for like entry
upon the dockets of the courts of other counties.

(2) After the commencement of an action to review any award of the commission the
parties may have the record remanded by the court for such time and under such condi-
tion as they may provide, for the purpose of having the commission aet upon the ques-
tion of approving or disapproving any settlement or compromise that the parties may
desire to have so approved. If approved the action shall be at an end and judgment may
be entered upon the approval as upon an award. If nof approved the record shall forth-
with be returned to the ecirenit court and the action shall proceed as if no remand had
bheen made.

102.25 Appeal from judgment on award., (1) Said commission, or any party ag-
grieved by a judgment entered upon the review of any order or award, may appeal there-
from within 30 days from the date of service by either party upon the other of notice of
entry of judgment. However, it shall not be necessary for said commission or any party
to said action to execute, serve or file the undertaking required by section 274.11 (3) in
order to perfect such appeal; but all such appeals shall be placed on the calendar of the
supreme court and brought to a hearing in the same manner as state causes on such cal-
endar. The state shall be deemed a party aggrieved, within the meaning of this subsee-
tion, whenever a judgment is entered upon such a review confirming any order or award
against it. At any time before the case is set down for hearing in the supreme court,
the parties may have the record remanded by the court to the industrial commission in the
same manner and for the same purposes as provided for remanding from the aircuit conrt
to the industrial commission under section 102.24 (2).

(2) Tt shall be the duty of the clerk of any court rendering a decision affecting an
award of the commission to promptly furnish the commission with a copy of such decision
without chaxrge.

See note to 274.11, citing Falk v. Industrial Comm, 258 W 109, 456 NW (2d) 161,

102.26 Fees and costs. (1) No fees shall be charged by the clerk of any conrt for
* the performance of any service required by this chapter, except for the docketing of
judgments and for certified transeripts thereof. In proceedings to review an order or
award, costs as between the parties shall be in the diseretion of the eourt, but no costs
shall he taxed against the commission,

(2) Unless previously authorized by the commission, no fee shall be charged or re-
ceived for the enforcement or collection of any claim for compensation, nor shall any
contract therefor he enforeible, where such fee, inclusive of all taxahle attorney’s fees
paid or agreed to be paid for such enforcement or collection, exceeds 20 per cent of the
amount at which such claim shall be eompromised or of the amount awarded, adjudged
or collected, except that in cases of admitted liability where there is no dispute as to
amount of eompensation due and in which no hearing or appeal is necessary, the fee
charged shall not exceed 10 per eent hut not to exceed $100, of the amount at which such
claim ghall be compromised or of the amount awarded, adjudged or collected. The limita-
tion as to fees shall apply to the combined charges of attorneys, solicitors, representa-
tives and adjusters who knowingly combine their efforts toward the enforcement or col-
lection of any compensation elaim,

(3) Compensation in favor of any elaimant, which exceeds one hundred dollars, shall
be made payable to such claimant in person; provided, however, that in any award the com-
mission shall upon application of any interested party and subject to the provisions of
subsection (2) fix the fee of his attorney or representative and provide in the award for
payment of such fee direct to the person entitled thereto. Payment according to the di-
rections of the award shall protect the employer and his insurer from any claim of attor-
ney’s lien.

(4) The charging or recelving of any fee in violation of this section shall be unlawful,
and the attorney or other person guilty thereof shall forfeit double the amount retained by
him, the same to be collected by the state in an action in debt, upon complaint of the com-
mission. Out of the sum recovered the court shall direct payment to the injured party of
the amount of the overcharge.

102.27 Claims unassignable, and exempt. No claim for compensation shall be as-
signable, but this provision shall not affect the survival thereof; nor shall any claim for
compensation, or compensation awarded, or paid, be taken for the debts of the party en-
titled thereto.

102.28 Preference of claims; employer’s liability insurance. (1) The whole claim
for compensation for the injury or death of any employe or any award or judgment
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thereon, and any claim for unpaid eompensation insurance preminms shall he entitled to
the same preference in bankruptey or insolvency proceedings as is given by any law of
this state or by the federal bankruptey act to elaims for labor, but this seetion shall not
impair the lien of any judgment entered upon any award.

(2) An employer liable under this act to pay compensation shall insure payment of
stuch ecompensation in some company authorized to insure such liability in this state unless
such employer shall be exempted from such insurance by the industrial commission. An
employer desiring to be exempt from insuring his liability for compensation shall make
application to the industrial commission showing his financial ability to pay such compen-
sation, and agreeing as a condition for the granting of the exemption to faithfully report
all injuries under compensation according to law and the requirements of the commission
and to comply with this act, and the rules of the commission pertaining to the adminis-
tration thereof, whereupon the commission by written order may make such exemption.
The commission may from time to time require further statement of financial ability of
such employer to pay compensation and may upon ten days’ notice in writing, for finan-
cial reasons or for failure of the employer to faithfully discharge his obligations according
to the agreements contained in his application for exemption, revoke its order granting
such exemption, in which case such employer shall immediately insure his liability., As a
condition for the granting of an exemption the commission shall have authority to require
the employer to furnish such security as it may consider sufficient to insure payment of all
claims under compensation. Where the security is in the form of a bond or other personal
guaranty, the commission may at any time either hefore or after the entry of an award,
upon at least ten days’ notice and opportunity to be heard require the sureties to pay the
amount of the award, the same to be enforced in like manner as the award itself may be
enforced. Where an employer procures an exemption as herein provided and thereafter
enters into any form of agreement for insurance coverage with an insurance company or
interinsurer not licensed to operate in this state, his conduct shall automatically operate
as a revocation of such exemption. An order exempting an employer from insuring his
liahility for compensation shall be null and void if the application contains a financial
statement which 1s false in any material respect.

(3) An employer who shall fail to comply with the provisions of subsection (2) of
seetion 102.28 shall be guilty of a misdemeanor and upon conviction thereof shall be pun-
ished by a fine of not less than ten dollars nor more than one hundred dollars or by im-
prisonment in the county jail for not less than thirty days nor morve than six months, or by
hoth such fine and imprisonment. Each day’s failure shall be a separate offense. Upon
complaint of the commission, the fines specified in this section may be collected by the state
in an action in debt.

(4) If it appears by the complaint or by the affidavit of any person in hehalf of the
state that the employer’s liahility continues uninsured there shall forthwith be served on
the employer an order to show cause why he should not be restrained from employing any
person in his business pending the proceedings or until he shall have satisfled the court
in which the matter is pending that he has complied with the provisions of subsection
(2) of this section. Such order to show cause shall be returnable before the court or
the judge thereof at a time to be fixed in the order not less than twenty-four hours nor
more than three days after its issuance. In so far as the same may be applicable and
not herein otherwise provided, the provisions of chapter 268 relative to injunctions shall
govern these proceedings. If the employer denies under oath that he is subject to this
act, and furnishes bond with such sureties as the eourt may require to protect all his em-
ployes injured after the commencement of the action for such compensation claims as they
may establish, then an injunction shall not issue. Every judgment or forfeiture against
an employer, under subsection (3) of this section, shall perpetually enjoin him from em-
ploying any person in his business at any time when he is not complying with subsec-
tion (2) of this section.

(5) If compensation is awarded nnder this act, against any employer who at the time
of the accident has not eomplied with the provisions of sub. (2) of this section, such em-
ployer shall not be entitled as to such award or any judgment entered thereon, to any of
the exemptions of property from seizure and sale on execution allowed in ss. 272.18 to
272.21. If such employer is a corporation, the officers and directors thereof shall he indi-
vidually and jointly and severally liable for any portion of any such judgment as is re-
turned unsatisfied after execution against the corporation.

(6) Every employer shall upon request of the industrial commission report to it the
number of his employes and the nature of their work and also the name of the insurance
company with whom he has insured his liability under the workmen’s compensation act
and the number and date of expiration of such policy. TFailure to furnish such report
within ten days from the making of a request by vegistered mail shall constitute presump-
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tive evidence that the delinquent employer is violating the provisions of subsection (2) of

this section.

‘Where there ig liability by the employer
to the injured employe as of the instant that
the accident occurs, there ig liability on the
part of the employer’s insurance carrier,
and such latter liability continues even
though the injured employe may be unable
thereafter to enforce his claim for work-

because of the latter ceasing to exist, as in
this case of an employer corporation which
wasg dissolved after an employe’s first claim
had been paid by the insurance carrier, but
before a further claim for the same injury
was filed, Metropolitan Casualty Ins. Co. V.
Industrial Comm, 260 W 298, 50 NW (2d) 399.

men’s compensation against the employer

102.29 Third party liability, (1) The making of a claim for compensation against
an employer or compensation insuver for the injury or death of an employe shall not
affect the right of the employe, his personal representative, or other person entitled to
bring action, to make claim or maintain an action in tort against any other party for such
injury or death, hereinafter veferrved to as a third party; nor shall the making of a claim
by any such person against a third party for damages by reason of an injury to which
sections 102.03 to 102.64 are applicable, or the adjustment of any such claim, affect the
right of the injured employe or his dependents to recover compensation. The employer
or compensation insuver who shall have paid or is obligated to pay a lawful elaim under
this chapter shall likewise have the right to make claim or maintain an action in tort
against any other party for such injury or death. However, each shall give to the other
reasonable notice and opportunity to join in the making of such claim or the instituting
of an action and to be represented by counsel. If a party entitled to notice cannot he
found, the industrial commission of Wisconsin shall become the agent of such party for
the giving of a notice as required herein and the notice, when given to the industrial com-
mission, shall include an affidavit setting forth the facts, including the steps taken to
locate such party. Each shall have an equal voice in the prosecution of said claim, and
any disputes arising shall be passed upon by the court before whom the case is pending,
and if no action is pending, then by a court of record or the industrial commission. If
notice is given as herein provided, the liahility of the tort feasor shall be determined as to
all parties having a right to make claim, and irrespective of whether or not all parties join
in prosecuting said claim, the proceeds of such claim shall be divided as follows: After
deducting the reasonable cost of collection, one-third of the remainder shall in any event
be paid to the injured employe or his personal representative or other person entitled to
bring action. Out of the balance remaining, the employer or insurance carrier shall he
reimbursed for all payments made by it, or which if may be obligated to make in the fu-
ture, under the workmen’s compensation act, except that it shall not be reimbursed for any
payments of inereased compensation made or to be made under the provisions of sectiorn
102.22, 102.57 or 102.60. Any bhalance remaining shall be paid to the employe or his
personal representative or other person entitled to bring action. If hoth the employe or
his personal representative or other person entitled to bring action, and the employer or
compensation insurer, join in the pressing of said elaim and are represented by counsel,
the attorneys’ fees allowed as a part of the costs of collection shall be, unless otherwise
agreed upon, divided between such attorneys as directed by the conrt or by the industrial
commission. A settlement of any third party claim shall be void unless said settlement
and the distribution of the proceeds thereof is approved by the court before whom the
action is pending and if no action is pending, then by a court of record or the industrial
commission,

(2) In the case of liability of the employer or insuver to make payment into the state
treasury under the provisions of section 102.49 or 102.59, if the injury or death was due
to the actionable act, neglect or default of a third party, the employer or insurer shall
have a right of action against such third party for reimbursement for any sum so paid
into the state treasury, which right may be enforced either by joining in the action men-
tioned in subsection (1), or by independent action. Any action brought nunder this sub-
section may, upon order of the court, be consolidated and tried together with any action
brought under subsection (1) hereof.

(3) Nothing in this act shall prevent an employe from taking the compensation he
may be entitled to under it and also maintaining a eivil action against any physician or
surgeon for malpractice. The employer or compensation insurer shall have no interest
in or right to share in the proceeds of any civil action against any physician or surgeon
for malpraectice.

(4) If the insurance carrier of the employer and of the third party shall he the same,
or if there is common control of the insurer of each, the insurance carrier of the employer
shall promptly notify the parties in interest and the industrial eommission of that fact;
likewise, if the employer has assumed the liability of the third party he shall give similar
notice; and, in default of such notice, any settlement with an injured employe or bene-
ficiary shall be void. Nothing contained in this subsection shall prevent the employer or
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compensation insurer from sharing in the proceeds of any third party claim or action,
as set forth in subsection (1).

(5) If the insurance carrier of the employer and of the third party shall be the same
or if there is common control of the insurer of each, and the insurer fails to commence a
third party action, or file a statutory notice of claim, the 2-year statute within which a
notiee of injury to the person must be served under section 330.19 (5) shall not be pleaded
as a bar in any action commenced by the injured employe herein against any such third
party subsequent to 2 years from the date of injury, but prior fo 6 years from such date
of injury, provided that any recovery in such action shall be limited to the insured
lability of the third party. In any such action commenced by the injured employe sub-
sequent to the 2-year period, the insurance carrier of the employer shall forfeit all right
to participate in such action as a complainant and to recover any payments made under
the workmen’s compensation act. This subsection shall not apply if the insurance carrier

has complied with subseetion (4).
History: 1951 c, 882,

‘Workmen’s compensation insurer’s com-
plaint against airline which negligently
caused death of insured’s employe, which
complaint was based on implied contract of
indemnity states a claim, Wife and children
of deceased are neither necessary or proper
parties. Travelers Ins, Co, v, Northwest Air-
lines, 94 ¥ Supp. 620. . .

In an employe’s action in tort against a
third party allegedly responsible for injuries
sustained by the employe while working for
an employer, who had paid workmen’s com-
pensation and hence had an interest in the
recovery in the employe’s action, the denial
of the defendant’s motion to implead the
plaintiff’s employer was not error, the pres-
ence of the plaintiff’s employer in the plain-
tiff’s action against the tort-feasor being
unnecessary to the determination of the
issues, and the plaintiff’s employer having
waived its right to participate in such ac-
tion. -Since the interest of the plaintiff’s
employer, which had paid workmen's com-
pensation for the employe’s injuries, was
substantial and undisputable, and went to
the credibility of its employes who appeared
as witnesses in such action, the trial court’s
refusal to permit the defendant’s counsel to
comment to the jury on the interest which
the plaintiff’s employer had in the litigation
was prejudicial error necessitating a mnew
trial.” Johannsen v. Peter P. Woboril, Inc.
260 W 841, 51 NW (2d) 53, .

That the contractor, liable in compensa-
tion under the workmen’s compensation act
for the death of his employe, was by con-
tract obligated to indemnify the owner of
the building for any judgment based on a
violation of the safe-place statute, did not
preclude the widow of such employe from
bringing an action in tort under this section
against the owner of the building as the
party responsible for such death. Umnus v.
‘Wisconsin Public Service Corp, 260 W 433,
51 NW (2d) 42, . e .

Where the automobile liability insurer
of a driver involved in a collision knew that
the other driver was employed by a credit
company as Iinsurance investigator, indi-
cating an employment naturally requiring
some traveling by automobile, the liability
insurer was acquainted with sufficient facts
to put it on inquiry as to whether such

102.30 Other insurance not affected; liability of insured employer.

other driver was traveling in the course of
his employment at the time of the accident,
and where, without having made inqguiry as
to this, it entered into a settlement and re-
lease with such other driver alone, the re-
lease was not binding on the workmen’s in-
surance carrier of the releasor's employer,
and would not preclude such insurance car-
rier from bringing an action under the
workmen’s compensation act. Doyle V.
Teasdale, 263 W 328, 57 NW (2d) 381,

The workmen’s compengation insurer in
the instant case, standing in the shoes of
the employer, and receiving the benefits of
the workmen’s compensation act in_ con-
fining the employe’s widow to the exclusive
remedy against the employer of proceeding
under the act, was thereby precluded from
duestioning the constitutionality of the pro-
vision in (1) giving the trial court the right
to settle a dispute between the 2 plaintiffs
herein as to whether a compromise settle-
ment offered by the defendants should be
accepted. Bergren v. Staples, 268 W 477, b7
NW (2d) 714,

An employer is not subrogated in the
absence of statute to the rights of an em-
ploye who is injured by a third person, and
a workmen’s compensation insurer of the
employer would have no cause of action
against a third person responsible for the
death of an employe were it not for the pro-
vision in (1) enabling the compensation in-
surer to bring such action in tort after it
has paid or has become obligated to pay a
lawful claim_ under the workmen’s compen-
sation act. When the legislature provides
a new remedy it may prescribe the proce-
dure by which the remedy may be enforced.
The provision in (1), that disputes arising
between the parties in an action thereunder
against a third-party tortfeasor for the in-~
jury or death of an employe shall be passed
on by the trial court, constitutes a part of
the contract of employment between an em-
ployer and an employe who come within the
provisiong of the workmen’s compensation
act, and is tantamount to a waiver of trial
by jury by operation of law, by the em-
ployer and also by his compensation insurer,
who is a party to the contract of employ-
ment. Bergren v, Staples, 263 W 477, b7
NW (2d4) 714,

(1) This aet

shall not affect the organization of any mutnal or other insurance company, nor the right
of the employer to insure in mutual or other companies, against such liability, or against
the liahility for the compensation provided for by this aet, or to provide by mutual or
other insurance, or by arrangement with his employes, or otherwise, for the payment to
such employes, their families, dependents or representatives, of sick, accident or death
benefits in addition to the compensation provided herein. But liability for compensation
shall not be reduced or affected by any insurance, contribution or other henefit whatsoever,
dne to or received by the person entitled to such compensation, and the person so entitled
shall, irrespective of any insurance or other eontract, have the right to recover the same
dirvectly from the employer; and in addition thereto, the right to enforce in his own name,
in the manner provided in this aet, the liability of any insurance company which may have
insured the liability for such compensation, and the appearance, whether general or spe-
cial, of. any such insurance carrier by agent or attorney shall be a waiver of the service of
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copy of application and of notice of hearing required by section 102.17; provided, how-
ever, that payment of such compensation by either the employer or the insurance com-
pany, shall, to the extent thereof, be a bar to recovery against the other of the amount so
paid, and plowded further, that as between the employer and the insurance company,
payment by either directly to the employe, or to the person entitled to compensation, shall
be subject to the conditions of the policy.

(2) The failure of the assured to do or refrain from doing any act required by the
pohcy shall not be available to the insurance carrier as a defense against the claim of the
injured employe or his dependents.

102.31 Liability insurance; policy regulations, (1) (a) Every contract for the
insurance of the compensation herein provided for, or against liability therefor, shall be
deemed to be made subject to the provisions of this act; and provisions thereof inconsistent
with the act shall be void. Such contract shall be construed to grant full coverage of all
liability of the assured under and according to the p10v1810ns of the act, notwithstanding
any agreement of the parties to contrary unless the commission has theretofore by writ-
ten order specifically consented to the issuance of a policy on a part of such liability,
except that an intermediate agency or publisher referred to in section 102.07 (6) may,
under its own policy, cover lability of employes as defined in said section 102.07 (6) for
an intermediate or independent news agency, provided: the policy of insurance of such
publisher or intermediate agency is indorsed to cover such persons. If the publisher so
covers it shall not be necessary for the intermediate or independent news agency to cover
liahility for such persons. No pohcy shall be canceled by either party within the policy
period nor terminated upon expiration date until a notice in writing shall be given to the
other party, fixing the date on which it is proposed to cancel if, or declaring. that the
party does not intend to renew the policy upon expiration date. Such caneellatmn or
termination shall not beecome effective until 30 days after written notice has heen given
to the commission unless prior the1et0 the employer obtains other insirance coverage or
an order exempting him from carrying insurance as provided in seetion 102.28 (2). Such
notice to the commission shall be served personally or by registered mail on the commis-
sion at its office in Madison. Issuance of a new policy shall automatically revoke and
terminate any former policy or policies issued by the same company. -

(b) If the insured is a partnership, such contract of insurance shall not be construed
to grant coverage of the individual liability of the members of such partnership in the
course of a trade, business, profession or oceupation conducted by them as individuals,
nor shall a contract of insurance procured to cover individual lability be construed to
grant coverage of a partnership of which the individual is a mémber, nor to grant cover-
age of the liahility of the individual arising as a member of any partnership.

(2) Each employe shall constitute a separate risk, Five employers or more may join
in the organization of a mutnal company under subsection (5) of section 201.04 and no
such company organized by employers shall be authorized to effect such insurance unless
it shall have in force or put in force simultaneously insurance on at least one thousand
five hundred separate risks.

(8) The commission may examine from fime to time the books and records of any in-
surance company insuring liability or compensation for an employer n this state. Any
such eompany that shall refuse or fail to allow the commission to examine its books and
records shall have its license revoked.

(5) Two or more companies, licensed to carry on the business of workmen’s eompensa-
tion insurance in this state, may with the approval of the commissioner of insurance, form
a corporation for the purpose of insuring special risks under the workmen’s compensa-
tion act, The articles of imcorporation shall contain a declaration that the various com-
pany members shall contribute such amounts as may he necessary to meet any defieit of
such corporation, such declaration to be in lien of all capital, surplus and other require-
ments for the organization of companies and the transaction’ of the business of workmen’s
compensation insurance in this state.” Such corporation shall be owned, operated and
controlled by its eompany members as may be provided in the articles of incorporation.,

(6) If any corporation licensed to transact the husiness of workmen’s compensation
insurance shall fail promptly to pay claims for compensation for which it shall become
liable or if it shall fail to make reports to the industrial commission as provided in section
102.38, the industrial commission may recommend to the commissioner of insurance that
the Ticense of such company be revoked, setting forth in detail the reasons for its recom-
mendation. The eommissioner shall theleupon furnish a copy of such report to the cor-
por at1on and shall set a date for a hearing, at which both the corporation and the industrial
commission shall be afforded an opportunity to present evidence. If after such hearing
the commissioner is satisfied that the corporation has failed to live up to all of its obhga-
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tions under this chapter, he shall promptly revoke its license; otherwise he shall dismiss
the complaint.

(7) If any corporation licensed to transact the business of workmen’s compensation
insurance shall encourage, persuade or attempt to influence any employer, arbitrarﬂy or
umeasonably to refuse employment to, or to dlschalge employes, the commissioner of
insurance may, upon complaint of the industrial commission, under procedure set out in
subsection (6) of section 102.31, revoke the license of such eorporation,

(8) If any employelv who has by the industrial eommission heen granted exemption
from the carrying of compensation insurance shall arbifrarily or unreasonahly refuse
employment to or shall discharge employes because of a nondisabling physical condition,
the industrial commission shall revoke the exemption of such employer.

102.32 Continuing 11ab111ty, guarantee settlement, gross payment In any case in
which compensation payments have extended or will extend over six months 0T more
from the date of the injury (or at any time in death benefit cases), any party in interest
may, in the discretion of the commission, be discharged from, or compelled to guarantee,
future compensation payments as follows:

(1) By depositing the present value of the {otal unpaid compensation upon a three per
cent interest discount basis with such bank or trust company as may be designated by the
commission; or

(2) By purchasing an annuity within the limitations provided by law, in such insur-
ance company granting annuities and licensed in this sfate, as may be designated by the
commission; or

(3) By payment in gross upon a th1ee per cent interest dlscount bas1s to be approved
by the commission j and -

(4) In cases whele the time for makmg payments or the amounts thereof eannot be
definitely determined, by furnishing a hond, or other security, satisfactory to the commis-
sion for the payment of such compensation as may be due or become due. The accept-
ance of such bond, or other security, and the form and sufficiency thereof, shall be subject
to the approval of the commission. If the employer or insurer is unahle or fails to imme-
diately procure such hond, then, in lieu thereof, deposit shall be made with such bank or
trust company, as may be de51gnatecl by the commission, of the maximum amount that
may reasonably become payable in such cases, to be determined by the commission at
amounts consistent with the extent of the injuries and the prévisions of the law. Such
bonds and deposits are to be reduced only to ‘satisfy such claims and withdrawn only after
the claims which they ave to guarantee ave fully satisfied or liquidated under the provi-
sions of subsection (1), (2) or (3); and

' (56) Any insurved employer may, within the discretion of the commission, compel the
insurer to discharge, or to guarantee payment of its liabilities in any such case under the
provisions of this section and thereby release himself from compensation liability therein,
but if for any reason a bond furnished or deposit made under subsection (4) does not
fully proteet, the compensation insurer or‘unmsuled employer, as the case may be, shall
still ‘be liable to the heneficiary thereof. :

(6) Any time after six months from the date of the injury, the commission may order
payment in gross or in.such manner as it may determine fo the hest interest of the injured
employe or his dependents ‘When payment in gross is ordeved, the commission shall fix
the gross amount to be paid based on the present worth of pa1tlal payments, considering
interest at three per cent per annum,

(7) No lump sum settlement shall be allowed in ahy case of permanent total disability
upon an estimated life expectancy, except upon consent of all parties, after hearing and
finding by the commission: that the interests, of the injured employe will be conserved
therehy.

102,33 Blanks and records. The commission shall print and furnish free to any
employer or .employe such blank forms as it shall deem requisite to facilitate efficient
administration of this act; it shall keep such record books or records as it shall deem
required for the proper and efficient administration of this act.

102.34 Nonelection, notice by employer, Knowledge of the fact that an employer
is subject to this act shall conclusively be imputed to all employes. Every employer who
would be subject to this act but for the fact that he has elected not to accept its 1)10v1-
sions thereof, shall post and maintain printed notices of such nonelection on his premises,
of such demgn, in ‘such numbers, and at such places as the commission, shall, by order, de-
termine to he necessary to give information fo his employes.

102.35 Penalties. (1) Every employer and every insurance company that fails to
keep the records or to make the reports required by chapter 102 or that knowingly falsifies
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such records or makes false reports shall forfeit to the state not less than $10 nor more
than $100 for each offense.

(2) Any employer, or duly authorized agent thereof, who, without reasonable eause,
refuses to rehire an employe injured in the course of employment, or who, because of a
claim or attempt to claim compensation benefits from such employer, shall diseriminate
or threaten to diseriminate against an employe as to his employment, shall forfeit to the
state not less than $50 nor more than $500 for each offense. No action under this sub-
section shall be commenced exeept upon request of the industrial commission. ‘

History: 19351 c. 382,

102.37 Employers’ records., Every employer of three or more persons and every
employer who is subject to the workmen’s compensation aet shall keep a record of all acei-
dents causing death or disability of any employe while performing services growing out of
and incidental to the employment, which record shall give the name, address, age and
wages of the deceased or injured employe, the time and eauses of the accident, the nature
and extent of the injury, and such other information as the industrial commission may
require by general order. Reports based upon this record shall be furnished to the indus-
trial eommission at such times and in such manner as it may require by general order,
upon forms to be proecured from the commission.

102,38 Records of payments; reports thereon. Every insurance eompany which
transacts the business of compensation insurance, and every employer who is subject to
the workmen’s compensation act, but who has not insured his liability, shall keep. a record
of all payments made under the provisions of chapter 102 of the statutes and of the time
and manner of making such payments, and shall furnish such reports based upon these
records to the industrial commission as it may require by general order, upon forms to be
procured from the commission.

102,89 General orders; application of statutes. The provisions of chapter 101, re-
lating to the adoption, publication, modification and court review of general orders of the
commission shall apply to all general orders adopted pursuant to this chapter.

102.40 Reports not evidence in actions. Reports furnished to the commission pur-
suant to sections 102.37 and 102.38 shall not be admissible as evidence in any action or
proceeding arising out of the death or accident reported.

102,42 Incidental compensation, (1) The employer shall supply such medical,
strgieal and hospital treatment, medicines, medieal and surgical supplies, erntches, arti-
ficial members, appliances, and training in the use of artificial members and appliances,
or, at the option of the employe, if the employer has not filed notice as hereinafter pro-
vided, Christian Science treatment in leu of medieal treatment, medicines and medieal
supplies, as may be reasonably required to eure and relieve from the effects of the injury,
and to attain efficient use of artificial members and appliances, and in case of his neglect
or refusal seasonably to do so, or in emergency until it is practicable for the employe to
give notice of injury, the employer shall be liable for the reasonable expense incurred by
or on behalf of the employe in providing the same. The employer shall also be liable for
reasonable expense incurred by the employe for necessary treatment to cure and relieve
him from the effects of occupational disease prior to the time that the employe knew or
should have known the natnre of his disability and its relation to employment, and as to
such treatment the provisions of section 102.42 (2) and (3) shall not apply.

(2) The employe shall have the right to make choice of his attending physician from
a panel of physicians to be named by the employer. Where the employer has knowledge
of the injury and the necessity for treatment, his failure to tender the same shall eon-
stitute such neglect or refusal. Failure of the employer to maintain a reéasonable number
of competent and impartial physicians, ready to undertake the treatment of the employe,
and to permit the employe to make choice of his attendant from among them, shall con-
stitute negleet and refusal to furnish such attendance and treatment. Nothing contained
in thig section shall limit the right of the employe to make a second choice of physician
from the panel of physicians named by the employer. The commission may upon sum-
mary hearing permit an injured employe to malke selection of a physician not on the panel.

(3) Mepicarn PANEL, In determining the reasonableness of the size of the medical
panel, the commission shall take into account the number of competent physicians imme-
diately available to the community in which the medical service is required, and where
only one such physician is available, the tender of attention by such physician shall be
construed as a compliance with this section unless specialized or extraordinary treatment
is necessary. In such panel, partners and clinies shall be deemed as one physician. Every
employer shall post the names and addresses of the physicians on his panel in such man-
ner as to afford his employes reasonable notice thereof,
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(4) PREJUDICED PHYSICIAN. Whenever in the opinion of the commission a panel phy-
sician has not impartially estimated the degree of permanent disability or the extent of
temporary disability of any injured employe, the commission may cause such employe to
be examined by a physician selected by it, and to obtain from him a report containing his
estimate of such disabilities, If the rveport of such physician shows that the estimate of
the panel physician has not been impartial from the standpoint of such employe, the com-
mission may in its diseretion charge the cost of such examination to the employer, if he
is a gelf-insurer, or to the insurance company which is ecarrying the risk.

(5) CHRrIsTIAN SCIENCE. Any employer may elect not to be subject to the provisions
for Christian Science treatment provided for in this section by filing written notice of
such election with the commission.

_ (6) Armrrroran MeMBERS. Avrtificial members furnished at the end of the healing pe-
¥iod need not be duplicated.

(7) TREATMENT REJECTED BY EMPLOYE. Unless the employe shall have elected Chris-
tian Science treatment in lien of medical, surgical, hospital or sanatorium treatment, no
compensation shall he payable for the death or disability of an employe, if his death be
caused, or in so far as his disability may be aggravated, caused or continued (a) by an
umeasonable refusal or neglect to submlt to or follow any competent and reasonable
medical or surgical treatment, (b) or, in the case of tuberculosis, by his refusal or negleet
to submit to or follow hospital ot sanatorium treatment when found by the commission to
be necessary. The right to compensation acecxuing during a period of refusal or neglect
under par. (b) shall be barred, irrespective of whether disability was aggravated, caused
or continued thereby.

History: 1951 c¢. 382; 1953 ¢. 61.

Only expert medical testimony is com- The mere fact that a physician is listed

petent testimony to establish that treatment
procured by an injured employe, such as
removal of teeth in this cage, was ‘“reason-
ably required to cure and relieve from the
effects of the injury” so as to impose liabil-
ity on the employer therefor. Wisconsin
Telephone Co. v. Industrial Comm 263
380, 57 NW (2d) 334,

on an employer’s panel under the workmen’s
compensation act does not ipso facto make
such physician the employer's agent so as
to render the employer liable for any and
all treatment ordered by such shysician for
an injured employe. Wiscongin Telephone
((Jé)d)v3$l4ndust11al Comm. 263 W 380, 57 NW

102,43 Weekly compensation schedule. If the injury causes disability, an indemnity
shall be due as wages commencing with the fourth calendar day, exclusive of Sundays
only, exeepting where such employes work on Sunday, after the employe leaves work as
the result of the injury, and shall be payable weekly thereafter, during such disability.
If the disability shall exist after 10 calendar days from the date the employe leaves work
as & result of the injury and only if it so exist indemnity shall also bhe due and payable
for the first 3 calendar days, exclusive of Sundays only, excepting where such employes
work on Sunday. Said weekly indemnity shall be as follows:

(1) If the injury causes total disability, seventy per cent of the average weekly earn-
ings during such total disability.

. (2) Tf the injury causes partial disability, during the partial disability, such propor-
tion of the weekly indemnity rate for total disability as the actual wage loss of the injured
employe bears to his average weekly wage at the fime of his injury,

(3) If the disability caused by the injury is at times total and ab times partial, the
weekly indemnity during each total or partial disability shall be in accordance with sub-
sections (1) and (2), 1espeet1ve1y

(4) If the disability period involves a fractional week, indemnity shall be paid for

each day of such week, except Sundays only, at the rate of one-sixth of the weekly indem-
nity.
(5) Temporary disability, during which eompensation shall he payable for loss of
earnings, shall include such period as may be reasonably required for training in the
use of artificial members and appliances, and shall include such period as the employe
may he receiving instruction pursuant to the provisions of section 102.61. Temporary
disability on account of receiving instruction of the latter nature, and not otherwise re-
sulting from the injury, shall not be in excess of 40 weeks.

An insurance carrier’s payment of work=~
men’s compensation to an injured employe,
prior to hearing, from the date of injury
through the following April 30th, and a let~
ter to the commission stating that the in-
jured employe had been paid compensation
through April 30th, did not constitute an
admission that the employe was entitled to

temporary total disability through April
30th, and did not preclude the commission
from finding that temporary total disability
ended on an earlier date and applying the
overpayment as a credit against the award
made by the commission for permanent par-
tial disability. McCune v. Industrial Comm,
260 W 499, 50 NW (24) 6

102.44 Maxnnum hmltamons. Section 102.43 shall be subject to the following limi-

‘tations:
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(2) In case of permanent total disability aggregate indemnity shall be weekly in-
demnity for the period that he may live. Total impairment for industrial use of both eyes,
or the loss of hoth arms at or near the shoulder, or of hoth legs at or near the hip, or of
one arm at the shoulder and one leg at the hip, shall constitute permanent total dis-
ability. This enumeration shall not be exclusive but in other cases the ecommission shall
find the facts.

(3) For permanent partial disability not covered by the plowsmns of sections 102.52
to 102.56 the aggregate number of weeks of indemnity -shall. bear such relation to the
number of weeks set out in paragraphs (a) and (b) as the nature of the injury bears to
one causing permanent, total disability and shall be payable at the rate of 70 per cent of
the average weekly earnings of the employe to he computed as provided in seetion 102.11.
Such weekly indemnity shall be in addition to compensation for healing period and shall
be for the period that he may live, not to exceed, however, these named limitations, to wit:

(a) One thousand weeks for all persons 50 years of age or less.

(b) For each successive yearly age group, beginning with 51 'yeals, the maximum
limitation shall be reduced by 2% per cent per year, with no reduction in excess of 50
per cent.

(4) Where the permanent disability is covered by the provisions of sections 102.52,
102,53 and 102.55, such sections shall govern; provided, that in no case shall the per-
- centage of pe1manent total disability be taken as more than 100 per cent.

History: 1951 c. 382; 1953 c. 328,

102.45 Benefits payable to minors; how paid. Compensation and death benefit
payable to an employe or dependent who was a minor when his right began to acerue, may,
in the discretion of the commission, be ordered paid to a bank, trust company, trustee,
parent or guardian, for the use of such employe or dependent as may be found best eal-
culated to conserve his interests, Such employe or dependent shall be entitled to receive
payments, in the aggregate, at a rate not less than that appheable to payments of primary
compensation for total disability or death benefit as accruing from his twenty-first birth-
day. ‘ R :

102.46 Death benefit. Where death proximately results from the injury and the
deceased leaves a person wholly dependent upon him for support, the death henefit shall
equal four times his average annual earnings, but when added to the disability indemnity
paid and due at the time of death, shall not exceed seventy per cent of weekly wage for
the number of weeks set out in palaglaphs (a) and. (b) of subseetlon (3) of section
102.44, based on the age of the deceased at the time of his injury.

102,47 Death benefit continued, If death oecurs to:an injured employe other than
as a proximate result of the injury, before disability mdemmty ceases, death benefit and
burial expense allowance shall be as follows:

(1) Where the injury proximately causes permanent total dlsablhty, they shall he
the same as if the injury had caused death, except that the burial expense allowance shall
be included in the items subject to the hmltatlon stated in sectmn 102.46, The amount
available shall be applied toward burial expense before any is applied toward death
benefit.

(2) Where the injury plonnxately causes permanent partial disability, the unacerued
compensation shall first be applied toward funeral expenses, not to exceed $350, any ve-
maining sum to be paid to dependents, 'as provided in this section and ss. 102.46 and
102.48 and there shall be no liability for any other payments.  All computations under
this subsection shall take into consideration the present value of future payments.

History: 1951 c. 382; 1953 c. 328,

102.48 Death benefit, continued. If the deceased employe leaves no one wholly de-
pendent upon him for support, partial dependency and death benefits therefor, shall be as
follows:

(1) An unestranged surviving parent or parents, residing within any of the states or
Distriet of Columbia of the United States, shall receive a death beneflt of $2,000. If the
parents ave not living together, the commission shall divide this sum in such proportlon
as it shall determine to be just, considering their ages and’ other facts bearing on ‘de-
pendeney.

(2) In all other cases the death benefit shall be such sum as the commission shall deter-
mine fo represent fairly and justly the aid to support which the dependent might reason-
ably have anticipated from the deceased employe but for the injury. To establish anticipa-
tion of support and dependency, it shall not be essentml that the deceased employe made
any contribution to support. The aggregate benefits in such case shall not exceed twice
the average annual earnings of the deceased; or four times the contributions of the de-
ceased to the support of such dependents durmg the year immediately preceding his death,
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whichever amount is the greater. In no event shall the aggregate henefits in such case ex-
ceed the amount which would accrue to a person solely and wholly dependent. Where
there is more than one partial dependent the weekly henefit shall be apportioned according
to their velative dependency. The term “support” as used in seetions 102.42 to 102.63
shall include contributions to the eapital fund of the dependents, for their necessary com-
fort. ‘ : '

(8) Death benefit, other than burial expenses, except otherwise provided, shall be paid
in weekly instalments corresponding in amount to fifty per cent of the weekly earnings
of the employe, until otherwise ordered by the commission.

History: 1951 c, 382,

A widowed mother, living with a daughter was entitled to benefits only for partial de-
in:the daughter’'s home without paying:any pendency following the son’s death from in-
rent under an arrangement whereby the juries incurred in his employment. Depend-
mother had sold her houseto the daughter, ency was a question of fact, and as such
was not wholly dependent forisupport on a was for the commission to determine, Neu-
son who had his lodging at certain premises mann v, Industrial Comm., 257 W 120, 42 NW
which the mother owned; hence the mother (24) 445.

102.49 - Additional death benefit for children, state fund. (1) Where the beneficiary
under 8. 102.46 or s. 102.47 /(1) is the wife or husband of the deceased employe and is
wholly dependent for support, an additional death benefit shall be paid from the funds
provided by sub. (5) for each child by their marviage living at the time of the death of
the employe, and who is likewise wholly dependent upon him for support. Such:addi-
tional benefit shall be computed from the date of the death of the employe as follows:
For the child one year of age or under (including a posthumous child), a sum equal to
1-1/15 times the average annual earnings of the deceased employe. For children in each
successive yearly age group the amount allowed shall be reduced by one-sixteenth part
of such sum, with no allowance for any child over 16 years of age at the death of the em-
ploye unless such child be physically or mentally incapacitated from earning, in which
case the commission shall make such allowance as the equities and the necessities of the
cage merit, not more, however, than the amount payable on account of a child under one
year of age. ‘

-+ (2) . A child lawfully adopted by the deceased employe and the surviving spouse, prior
to the time of the.injury, and a child not his:own hy birth or adoption but living with
him as a member of his family at the time of the injury shall for the purpose of this see-
tion be taken ag a child by their marriage. ‘

(3) Where the employe leaves a wife or hushand wholly dependent and also a child or
children by a former marriage or adoption, likewise wholly dependent, aggregate henefits
shall be the same in amount as if the children were the children of such surviving spouse,
and.the entire benefit .shall be apportioned to the dependents in such amounts as the
commission ;shall determine to be just, considering their ages and other facts bearing on
dependency. . The benefit awarded to the surviving spouse shall not exceed four times the
average annual earnings of the deceased employe.

- (4) - Dependency of any child for the purposes of this section shall be determined ae-
cording to the provisions of subsection (1) of ‘section 102.51, in like manner as would be
done if there was no surviving dependent pavent. ‘

- (8) In each case of injury resulting in death, leaving no person wholly dependent for
support, the employer or insurer shall pay into the state treasury such an amount, when
added to the sums paid or to be paid on account of partial dependency, as shall equal the
death benefit payable to a person wholly dependent, such payment to the state treasury in
no event to exceed $5,500. The payment into the state treasnry shall be made in all such
cases regardless of whether the dependents or personal representatives of the deceased em-
ploye commence action. against a third party as provided in s. 102.29. If such payment is
not made within 20 days after the commission makes rvequest therefor, any sum payable
shall bear interest at the rate of 6 per cent per annum.

(6) The moneys paid into the state treasury pursuant to subsection (5) with all acerned
interest is hereby appropriated to the commission for the discharge of all liahility for ad-
difional death benefits aceruing: under this section. '

(7) The additional benefits for account of each cehild shall acerue at the rate of 13
per cent of the surviving parent’s weekly indemnity. The commission shall have author-
ity to award such benefits to the surviving parent of such child, to his guardian or to
such other person, bank or trust company for his use as may be found hest caleulated to
conserve the inferest of the child.. In the case of death of a child while benefits are still
payable there shall be paid the reasonable expense for burial not exceeding $100.

(8) Tor the proper administration of the funds available under subsections (5) and
(6) the commission shall, by order, set aside in the state treasury suitable reserves to carry
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to maturity the liability for additional death benefit. Such moneys shall be invested by
the state of Wisconsin investment bhoard, in the securities authouzed in section 206.34,
History: 1951 c, 382, 511; 1953 c. 328; 1955 c, 281,

102.50 Burial expenses. In all cases where death of an employe proximately re-
sults from the injury the employer or insurer shall pay the reasonable expense for
burial, not exceeding $350.

History: 1953 ¢, 328,

102,561 Dependents. (1) Wuo ArE. The following shall be conclusively presumed
to be solely and wholly dependent for support upon a deceased employe: A wife upon a
hushand with whom she is living at the time of his death; a husband upon a wife with
whom he is living at the time of her death; a child under the age of 18 years (or over said
age, but physically or mentally incapacitated from earning), upon the parent with whom
he is living at the time of the death of such parent, there being no swrviving dependent
parent. Where a dependent entitled to the presumption in this subsection survives the
deceased employe, all other dependents shall be excluded. The charging of any portion of
the support and maintenance of a child upon one of the parents, or any voluntary con-
tribution toward the support of a child by a parent, or an obligation to support a child
by a parent shall constitute a living with any such parent within the meaning of this
section. \

(2) WHo arE NoT. (a) No person shall be considered a dependent unless a member
of the family or a spouse, or a divorced spouse who has not remarried, or lineal descendant
or ancestor, or brother or sister of the deceased employe.

(b) Where for eight years or more prior to the date of injury a deceased employe has'
heen a resident of the United States, it shall be conclusively presumed that no person who
has remained a nonresident alien during that period is either totally or partially depend-
ent upon him for support.

(e) No person who is a nonresident alien shall he found to be either totally or par-
tially dependent on a deceased employe for support who cannot establish dependency by
proving contributions from the deceased employe by written evidence or tokens of the
transfer of money, such as drafts, letters of credit, eanceled checks, or receipts for the
payment to any bank, express company, United States post office, or other agency com-
mercially engaged in the transfer of funds from one country to another, for transmission
of funds on hehalf of said deceased employe to such nonresident alien claiming depend-
ency. This provision shall not be applicable unless the employe has been continuously in
the United States for at least one year prior to hig injury, and has bheen 1emune1at1ve1y
employed therein for at least 6 months.

(8) Diviston AMONG DEPENDENTS. If there is more than one person wholly or par-
tially dependent, the death benefit shall be divided between such dependents in such pro-
portion as the commission shall determine to be just, considering theu ages and other facts
bearing on such dependency.

(4) DEPENDENCY AS OF DATE OF INJURY. Questions as to who constitute dependents
and the extent of their dependency shall be determined as of the date of the i mJury to the
employe, and their right to any death benefit shall become fixed as of such time, irrespec-
tive of any subsequent change in conditions; and the death benefit shall be direetly recov-
erable by and payable to the dependents ent1tled thereto or their legal gnardians or trus-
tees; in case of the death of a dependent whose right to a death benefit has thus become
fixed, so much of the same as is then unpaid shall be payable to his personal 1epresenta- :
tlves in gross.

(6) WuEN ~Nor INTERESTED. No dependent of an injured employe shall be deemed a
party in interest to any proceeding hy him for the enforcement of his elaim for ‘eompen-
sation, nor as respects the complomlse thereof by such employe. Subject to the provi-
sions of seetion 102.16 (1), a compromise of all liability entered into by an employe shall
he binding upon his dependents.

(6) Division AmoNe DEPENDENTS. Benefits aceruing to a minor dependent ehild may
be awarded to the mother in the diseretion of the commission, Notwithstanding the provi- -
sions of subsection (1) the commission may 1eass1gn the death benefit, in accordance with
their respective needs therefor as between a surviving spouse and eh11d1en designated in
section 102.49.

(7) CERTAIN DEFENSE BARRED., In proceedings for the collection of primary death
benefit or burial expense it shall not be a defense that the applicant, either individually
or as & partner, was an employer of the deceased.

History: 1951 c, 382,

The evidence warranted the commission’s 18, who was sent to live with her brother
finding that a minor child under the age of and sister-in-law as a matter of conven-
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ience to all concerned after the death of her
mother, was “living with” her widowed fa-
ther, within the meaning of (1) at the time
of his death, so that she was conclusively
presumed to be solely and wholly dependent
on him for support. C, F. Trantow Co. v, In-
dustrial Comm, 262 W 586, 55 NW (2d) 884.

To be eligible for death benefits as ‘“de-
pendents,” those persons conclusively pre-
sumed to be dependents under (1) (Stats.
1945) as well as those obliged to establish
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their dependency by evidence under (2),
must have gualified ag belonging to a class
described in (2). An illegitimate minor child,
who was a member of her father’s family,
and who was living with him at the time of
his death and was being properly supported
by him, was a ‘“dependent” of his notwith-
standing the absence of a legal marriage
between her parents. Waunakee Canning
Corp. v. Industrial Comm. 268 W 518, 68
NwW (2d)

102,62 Permanent partial disability schedule. In cases included in the following
gechedule of permanent partial disabilities indemnity shall be paid for the healing period,
and in addition thereto, where the employe is 50 years of age or less, for the period speci-
fied, at the rate of 70 per cent of the average weekly earnings of the employe, to be com-

puted as provided in section 102.11:

The loss of a hand, 400 weeks;

The loss of an arm at the shoulder, 500 weeks;
The loss of an arm at the elbow, 450 weeks;

The loss of a palm where the thumb remains, 275 weeks;

The loss of a thumb and the metacarpal bone thereof, 125 weeks;

The loss of a thumb at the proximal joint, 100 weeks;

The loss of a thumb at the distal joint, 40 weeks;

The loss of all fingers on one hand at their proximal joints, 225 weeks;
Losses of fingers on each hand as follows:

An index finger and the metacarpal bone thereof, 60 weeks;

An index finger at the proximal joint, 50 weeks;

(¢) An index finger at the second joint, 30 weeks;

(d) An index finger at the distal joint, 12 weeks;

(e) A middle finger and the metacarpal bone thereof, 45 weeks;
(£) A middle finger at the proximal joint, 35 weeks;

(g) A middle finger at the second joint, 20 weeks;

(h) A middle finger at the distal joint. 8 weeks:

i} A ring finger and the metacarpal hone thereof, 26 weeks;

i)
k)

A ring finger at the proximal joint, 20 weeks;
A ring finger at the second joint, 15 wecks;

1) A ving finger at the distal joint, 6 weeks;
m) A little finger and the metacarpal hone thereof, 28 weekss3)

o
P

) A little finger at the second joint, 16 weeks;
) A little finger at the distal joint, 6 weeks;

10) The loss of a leg at the hip joint, 500 weeks;

11) The loss of a leg at the knee, 425 weeks;

12) The loss of a foot at the ankle, 250 weeks; .
(18) The loss of the great toe with the metatarsal bone thereof, 83% weeks}
(14) Losses of toes on each foot as follows:

(a) A great toe at the proximal joint, 25 weeks;

(b) A great toe at the distal joint, 12 weeks;

(¢) The second toe with the metatarsal hone thereof, 25 weeks;

(d) The second toe at the proximal joint, 8 weeks;

(e) The second toe at the second joint, 6 weeks;

(£f) The second toe at the distal joint, 4 weeks;

(g) The third, fourth or little tee with the metatarsal bone thereof, 20 weeks;
(h) The third, fourth or little toe at the proximal joint, 6 weeks;

(i) The third, fourth or little toe at the seeond or distal joint, 4 weeks;
(15) The loss of an eye by enucleation or evisceration, 275 weeks;

(16) Total impairment of one eye for industrial use, 250 weeks;

(17) Total deafness from accident or sudden trauma, 333%5 weeks;

(18) Total deafness of one ear from accident or sudden trauma, 50 weeks.

History: 1953 c. 328,

If the loss of a member, or impairment
of a faculty, as a result of occupational dis-
ease is a disability provided for in the
schedule in 102.52, or is a partial loss, or
impairment, as to -which the percentage

formula provided for in 102,55 (3) is ap-

(
(
(
E
(n) A little finger at the proximal joint, 22 weeks;
(
(
(
(
(

plicable, this in itself establishes a com-
pensable disability under the workmen’s
compensation act as existing in 1851, ir-
respective of any wage loss., Green Bay
Drop Forge Co. v. Industrial Comm, 265 W
38, 60 N'W (2d) 409, 61 NW (2d) 847,

102,53 Multiple injury and age variations. (1) TIn case an injury causes more than
one permanent disability specified in sections 102.44 (3), 102.52 and 102.55, the period
for which indemnity shall be payable for each additional equal or lesser disability shall

be increased as follows:



102.66 WORKMEN'S COMPENSATION 1934

(a) In the case of impairment of both eyes, by 200 per cent.

(b) In the case of disabilities on the same hand covered by section 102.52 (9), by
100 per eent for the first equal or lesser disability and by 150 per cent for the second
and third equal or lesser disabilities.

(¢) In the case of disabilities on the same foot covered by section 102.52 (14), by 20
per cent.

(d) Im all other cases, by 20 per cent.

(e) The aggregate result as computed by applying paragraph (a), and the aggre-
gate result for members on the same hand or foot as computed by applying paragraphs
(b) and (ec), shall each be taken as a unit for applying paragraph (d) as between such
umts, and as hetween such units and each other disahility.

(2) In cases where the injured employe is above 50 years of age when injured the
periods for which indemnity shall be payabhle, in addition to the healing period, shall be
rednced from those specified in section 102.52 by 214 per cent for each year that the age
of such employe exceeds 50, with no reduction in excess of 50 per cent.

History: 1951 ¢, 382,

102,55 Application of schedules. (1) Whenever amputation of a member is made
befween any 2 joints mentioned in the schedule in section 102.52 the determined loss and
resultant indemnity therefor shall bear such relation to the loss and indemnity applicable
in ease of amputation at the joint next neaver the body as such injury bears to one of
amputation at the joint nearer the body.

(2) For the purposes of this schedule permanent and complete paralysis of any mem-
ber shall be deemed equivalent to the loss thereof.

(3) For all other injuries to the members of the hody or its faculties which are speci-
fied in this schedule resulting in permanent disability, thongh the member be not actually
severed or the faculty totally lost, compensation shall bear such relation to that named in
this schedule as disabilities bear to the disabilities named in this schedule. Indemnity in
such cases shall be determined by allowing weekly indemnity during the healing period
resulting from the injury and the percentage of permanent disahility resulting thereafter
as found by the commission.

See note to 102.52, citing Green Bay Drop Forge Co. v. Industrial Comm. 266 W 38, 60
NW (2d4) 409, 61 N'W (2d4) 847,

102.555 Occupational deafness; definitions. (1) “Occupational deafness” means
permanent partial or permanent total loss of hearing of one or both ears due to prolonged
exposure to noise in employment. “Noise” means sound eapable of producing occupational
deafness. “Noisy employment” means employment in the performance of which an em-
ploye is subjected to noise.

(2) No henefits shall he payable for femporary total or temporary partial disability
under this act for loss of hearing due to prolonged exposure to noise.

(3) An employe who hecause of occupational deafness is transferrved by his employer
to other noisy employment and thereby sustains actual wage loss shall be compensated at
the rate provided in s. 102.43 (2), not exceeding $3,500 in the aggregate from all em-
ployers. “Time of injury,” “ocenrrence of injury,” “date of injury” in such case shall be
the date of wage loss.

(4) Subject to the limitations herein contained and the provisions of s. 102.53 (2)
there shall he payable for total ocenpational deafness of one ear, 32 weeks of compensa-
tion; for total occupational deafness of hoth ears, 160 weeks of compensation; and for
partial occupational deafness compensation shall bear such relation to that named herein
as disabilities hear to the maximum disabilities hevein provided. In eases covered by this
subseetion “time of injury,” “occurrence of injury,” “date of injury” shall be exclusively
the date of occurrence of any of the following events to an employe:

(a) Transfer because of occupational deafness to nonnoisy employment by an em-
ployer whose employment has eaused occupational deafness;

(b) Retirement;

(¢) Termination of the employer-employe relationship;

(d) Layoff, provided the layoff is complete and continnous for one year;

(e) No claim under this subsection shall be filed, however, until 6 consecutive months
of removal from noisy employment after the time of injury except that under par. (d)
such 6 consecutive months’ period may commence within the last 6 months of layoff.

(5) The limitation provisions in this act shall econtrol claims arising under this section.
Such provisions shall run from the first date upon which claim may be filed, or from the
date of subsequent death, provided that no claim shall accrue to any dependent unless an
award has been issued or liability admitted.
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(6) No payment shall be made to an employe under this section unless he shall have
worked in noisy employment for a total period of at least 90 days for the employer from
whom he claims compensation.

(7) An employer shall become liable for the entire oceupational deafness to which hig
employment has contributed; but if previous deafness is established by a heaving test or
other competent evidence, whether or not the employe was exposed to noise within the 6
months preceding such test, he shall not be liable for previous loss so established nor shall
he be liable for any loss for' which compensation has previously heen paid or awarded.

(8) Any amount paid to an employe under this section by any employer shall be ered-
ited against compensation payable by any employer to suech employe for oceupational
deafness under subs. (3) and (4). No employe shall in the aggregate receive greater com-
pensation from any or all employers for oceupational deafness than that provided in this
seetion for total occupational deafness.

History: 1955 c. 281,

102.66 Disfigurement. If an employe is so permanently disfigured about the face,
head, neck, hand or arm as to oceasion loss of wage, the commission may allow such sum
for compensation on account thereof, ag it may deem just, not exceeding his average an-
nual earnings as defined in section 102.11,

102.565 Silicosis, nondisabling; medical examination; conditions of liability, (1)
‘When an employe working subject to this chapter is, because he has a nondisabling sili-
cosis, discharged from the employment in which he is engaged, or when an employe ceases
suech employment and it is in fact inadvisable for him on account of a nondisabling sili-
cosis to continue in it, and suffers wage loss by reason of such discharge, or such eessation,
the commission may allow such compensation on account thereof as it may deem just, nof
exceeding $3,5600. In case of such discharge prior to a finding by the industrial eommission
that it is inadvisable for him to continue in such employment, the liahility of the employer
who shall so discharge his employe shall be primary, and the liability of the insurer shall
be seecondary, under the same procedure and to the same effect as provided by s. 102.62.

(2) Upon application of any employer or employe the commission may direct any em-
ploye of such employer or such employe who, in the course of his employment, has been
exposed to the inhalation of silica, to submit to examination by a physician or physicians
to be appointed by the industrial commission to determine whether such employe has sili-
cosis, and the degree thereof. The cost of such medical examination shall be borne hy the
person making application. The results of such examination shall be submitted by the
physician to the industrial commission, which shall submit copies of sueh reports to the
employer and employe, who shall have opportunity to rebut the same provided request
therefor is made to the commission within 10 days from the mailing of such report to the
parties. The commission shall make its findings as to whether or not it is inadvisable for
the employe to continune in hig employment.

(3) If an employe shall refuse to submit to such examination after direction by the
commission, or any member or examiner thereof, or shall in any way obstruct the same,
his right to compensation under this section shall be barred.

(4) No payment shall be made to an employe under this section unless he shall have
worked for the employer from whom he claims compensation in work exposing him to in-
halation of siliea for a total period of at least 90 days.

(5) Payment of a benefit under this section to an employe shall estop such employe
from any further recovery whatsoever from any employer under this section.

History: 1953 c. 328; 1955 c. 281,

The enactment of ch, 328, Laws 1953,
amending this section, which specifically
applies to cases of impairment of hearing as
the result of exposure to industrial noise,
did not establish prior legislative intent

102,67 Violations of safety provisions, penalty, Where injury is caused by the
failure of the employer to comply with any statute or any lawfunl order of the commis-
sion, compensation and death benefits as provided in this chapter shall be increased
15 per cent. Failure of an employer reasonably to enforee compliance by employes with
such statute or order of the commission shall constitute failure by the employer to com-
ply with such statute or order.

History: 1953 c. 828,

that both wage loss and termination of em-
ployment were necessary for recovery under
the act before this amendment, Green Bay
Drop Forge Co. v, Industrial Comm. 265 W
38, 60 N'W (2d) 409, 61 NW (2d4) 847.

In a workmen’s compensation proceeding
involving injuries sustained by a paper-mill
employe who was working in a passageway
adjoining a blow pit when paper pulp
treated with acid and cooked with steam
under pressure was blown into the pit and,
because another employe had failed to close
one of the doors or ports of the pit, steam

and fumes escaped into the passageway, and
burned the former before he could reach
either of the 2 stairways provided for exit
from the passageway, the evidence sup-
ported the commission’s finding that the
injuries did not occur by reason of the em-
ployer’'s failure to comply with the reguire-
ments of the safe-place statute or with
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gsafety orders of the commission relating to
passageways and exits, Hipke v, Industrial
Comm, 261 W 226, 52 NW (2d) 401.

Whether there was a failure of the em-
ployer to comply with a statute or a lawful
order of the commission, so as to entitle the
employe to increased compensation, pre-
sents an issue of fact for the commission,
and its findings are conclusive if supported
by any credible evidence, as are also its
logical inferences from undisputed facts. It
is the claimant’s burden to establish that a
statute or an order of the commigsion was
violated by the employer. Hipke v, Indus-
trial Comm. 261 W 226, 52 NW (2d) 401,

In a proceeding wherein an award of in-
creased compensation to an employe who
was injured while setting sheave plates in an
‘“open-frame hammer” was based on the
employer’'s failure to comply with a safety
order relating to “drop hammers,” the evi-
dence established that there is a well-de-
fined distinction in the trade or industry
between a “drop hammer” and an “open-
frame hammer” and that the understanding
in the trade is that drop hammers do not
include open-frame hammers, and require
the conclusion that the term “drop hammer”
in the order, without further specification,
does not include an open-frame hammer
such as was here being used. Harnischfeger
Corp. v. Industrial Comm, 268 W 76, 66 NW
(2d) 499.

Before being subjected to a penalty for
failure to comply swith a safety order of the
industrial commission, an employer engaged

1936

or informed as to what safety devices o¥
safeguards are required in order that the
gquestion as to whether he is or is not com-
plying therewith may be at least reasonably
clear. Harnischfeger Corp. v. Industrial
Comm. 263 W 76, 56 N'W (2d) 499.

See note to 101.06, citing Northern Light
Co. v. Industrial Comm. 264 W 313, 58 NW
(2d) 6538.

‘Whether there has been a fallure of the
employer to comply with a lawful order of
the commission, so as to entitle the employe
to increased compensation if such failure
caused his injury, presents an issue of fact
for the commission, and its findings are con-
clusive if supported by any credible evi=
dence, as are also its loglcal inferences from
undisputed facts. When one owing a duty
to malke a place or an employment safe fallg
to do so and that accident occurs which_ the
performance of the duty wag degigied to
prevent, then the law presimes that the
damage was caused by such failure; and if
such presumption is not rebutted by evi-
dence, the plaintiff has met his burden of
proof, Van Pool v. Industrial Comm. 267 W
292, 64 NW (2d) 813.

Where injuries resulted when a movable
crane being used to move steel beams was
negligently swung the wrong way and hit
a power line 37 feet away, the location of
the crane did not violate Safety Order 8537,
nor was the safe place statute violated, and
the employer was not liable for increased
compensation. L. & Arnold, Inc. v, Indus-
trial Comm. 267 W 521, 66 NW (2d) 176,

in any work ought to be reasonably advised

102,58 Decreased compensation. Where injury is caused by the wilful failure of
the employe to use safety devices where provided in accordance with any statute or lawful
order of the commission and adequately maintained, and their nse is reasonably enforeed,
by the employer, or where injury results from the employe’s wilful failure to obey aiiy
reasonable rule adopted by the employer for the safety of the employe and of which the
employe has notice, or where injury results from the intoxication of the employe, the comri-
pensation, and death benefit provided herein shall he reduced 15 per cent.

102,59 Pre-existing disability, indemnity, state fund, investment. (1) If an em-
ploye has at the time of injury permanent disability which if it had resulted from such
injury would have entitled him to indemnity for 250 weeks less 2145 per cent thereof for
each year of age above 50 years with no reduction in excess of 50 per cent, and, as a result
of such injury, ineurs further permanent disability, which entitles him to indemmity for
250 weeks less 2% per cent thereof for each year of age above 50 years with no reduction
in excess of 50 per eent, he shall be paid from the funds provided in this section additional
compensation equivalent to the amount which wounld be payable for said previous dis-
ability if it had vesulted from such injury or the amount which is payable for said further
disability, whichever is the lesser, provided, that if said disahilifies result in permanent
total disability the additional compensation shall be in such amount as will complete the
payments which would have been due had said permanent total disability resulted from
such injury. Such additional compensation shall acerue from the end of the period for
which compensation for permanent disability resulting from such injury is payable by
the employer, and shall he subject to the provisions of s, 102.32 (6) and (7).

(2) In the case of the loss or of the total impairment of a hand, arm, foot, leg or eye,
the employer shall be vequired to pay $1,500 into the state treasury. The payment ghall be
made in all such cases regardless of whether the employe, his dependents as [or] personal
representatives, conmmence action against a third party as provided in s. 102.29.

(3) The moneys so paid into the state treasury, with all acerned interest, is hereby
appropriated to the commission for the discharge of all liability for special additional in-
demnity acerning under this section.

(4) For the proper administration of the funds available under this section the com-
mission shall, by order, set aside in the state treasury suitable reserves to carry to maturity
the liability for speecial additional indemnity in each case, and for any contingent death
benefit. Such moneys shall be invested by the state of Wisconsin investment board, in the
securities authorized in section 206.34,

History: 1951 c. 382, 511; 1953 ¢, 328; 1955 c, 281, 621,

102,60 Minor illegally employed, compensation, When the injury is sustained by a
minor illegally employed, compensation and death benefits shall be as follows:

(1) Double the amount otherwise recoverable, if the injured employe is a minor of
permit age, and at the time of the injury is employed, required, suffered or permitted to
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work without a written permit issued pursuant to chapter 103, except as provided in
stthsection (2).

(2) Treble the amount otherwise recoverable, if the injured employe is a minor of
permit age, and at the time of the injury is employed, required, suffered or permitted to
work without a permit in any place of employment or at any employment in or for which
the commission aeting under authority of chapter 103, has adopted a written resolution
providing that permits shall not be issued.

(8) Treble the amount otherwise recoverable if the injured employe is a minor of per-
mit age, o over, and at the time of the injury is employed, required, suffered, or permitted
to work at prohibited employment,

(4) Trehle the amount otherwise recoverable, if the irjured employe is & minor under
pertnit age aiid illegally employad,

(5) A permit unlawfully issued by & officer specified in chapter 103, or unlawfully
altered after issuance, without frand on the part of the employer, shall he deemed a permit
within the provisions of this section,

(6) If the amount recoverable under this section for temporary disability shall he less
than the actnal loss of wage sustained by the minor employe, then liability shall exist for
such loss of wage.

(7) The provisions of subsections (1) to (6) of section 102.60 shall not apply to em-
ployes as defined in subsection (6) of section 102.07 if the agency or publisher shall es-
tablish by affirmative proof that at the time of the injury the employe was not employed
with the actual or_construetive knowledge of such agency or publisher,

102,61 Indemnity under rehabilitation law. An employe who is entitled to receive
and hag weceived compensation purswant to this chapter, and who is entitled to and is
vedelving instriicfions plirsuant to the provisions of the act of congress known as the
voeational rehabilitation aef, and smendments thereto (Public Law 113-78th Congress)
as administered by the state in which he holds residence or in which he resided at the time
of becoming physically handieapped, shall, in addition to hig other indemnity, be paid
s aetual atid tiecessary expenses of travel and, if he receives sueh instructions elsewhere
than at the place of his residence, his actual and necessary costs of maintenance, during
rehabilitation, subjéct t6 the following conditions and limitations:

(1) He must tndertake the course of mstruction within 60 days from the date when
he has sufficiently recovered from his injury to permit of his so doing, or as soon theveafter
as the officer or agency having charge of his instruction shall provide opportunity for hisg
vehabilitation.

(2) He must continue in rehabilitation training with such reasonahble regulavity as his
health and situation will permit.

(3) He may not have expenses of travel and costs of maintenance on account of
training for a period in excess of 40 weeks in all.

(4) The commission shall determine the rights and liabilities of the parties under this
gection 1n like manner and with like effect as it does other issues under compensation.

102.62 Primary and secondary liability; unchangeable. In ease of liahility for the
increased compensation or inereased death benefits provided for by seetion 102.57, or in-
cluded in section 102.60, the liability of the employer shall be primary and the liability of
the insurance carrier shall he secondary. In case proceedings ave had hefore the commis-
sion for the recovery of such increased compensation or increased death benefits the com-
mission shall set forth in its award the amount and order of liability as herein provided.
Execution shall not be issued against the insurance carrier to satisfy any judgment cover-
ing such increased compensation or increased death benefits until execution has first heen
issued against the employer and has been returned unsatisfied as to any part thereof.
Any provision in any insurance policy undertaking to guarantee primary Hahility or to
avoid secondary liability for such increased compensation or increased death benefits shall
be void. In case the employer shall have been adjudged bankrupt, or have made an assign-
ment for the benefit of creditors, or if the employer, other than an individual, have gone
out of business or have heen dissolved, or if a corporation, its charter have heen forfeited
or revoked, the insurer shall be liable for the payment of increased compensation and
death benefits without judgment or execution against the employer, but without altering
the primary liability of the employer.

History: 1951 c, 382,

102.63 Refunds by state. Whenever the commission shall certify to the state treas-
urer that excess payment has been made under section 102.59 or under subsection (5)
of section 102.49 either hecause of mistake or otherwise, the state treasurer shall within
five days after receipt of such certificate draw an order against the fund in the state treas-
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ury into which such excess was paid, reimbursing such payor of such excess payment to-
gether with interest actually earned thereon.,

102.64 Attorney general shall represent state and commission, (1) The attorney
general shall represent the state in all cases involving payment into or out of the state
treasury under s. 20.550 (1) or s. 102.49 or 102.59. He shall have power to compromise
the amount of such payments but such compromises shall be subject to review by the
commission. If the wife or hushand of the deceased employe compromises her or his
claim for primary death benefit, the claim of the children of such employe under s. 102.49
shall be compromised on the same pro rata basis subject to approval by the commission.

(2) In all proceedings upon claims for compensation against the state, the attorney
general may appear on behalf of the state.

(3) In any action to review an order or award of the commission, and upon any appeal
therein to the supreme court, the attorney-general shall appear on behalf of the commis-
sion, whether any other party defendant shall be represented or not, except that in actions
brought by the state the governor shall appoint an attorney to appear on behalf of the
commission.

Histoxy: 1953 ¢, 328,

102.66 Workmen’s compensation security funds. (1) Dzrivrrrons. As used in
this section, unless the context or subject matter otherwise require:

(a) “Stock fund” means the stock workmen’s compensation security fund created by
this section.

(b) “Mutnal fund” means the mutual workmen’s compensation security fund created
by this section.

(e) “Reciprocal fund” means the reciprocal compensation seeurity fund created by
this section.

(d) “Funds” means the stock workmen’s compensation security fund, the mutual work-
men’s compensation security fund and the reciprocal workmen’s compensation security
fund.

(e) “Fnnd” means either the stock workmen’s compensation security fund, the mutual
workmen’s compensation security fund or the reciprocal fund as the context may require.

(f) “Fund year” means the calendar year.

(g) “Policy year” means the calendar year in which the policies of compensation in-
surance became effective or were renewed.

(h) “Stock carrier” means any stock insurance company authorized to transact the
business of workmen’s compensation insurance in this state, exeept an insolvent stock
carrier.

(i) “Mutual earrier” means any mutunal insurance eompany authorized to transact the
business of workmen’s compensation insurvance in this state, except an insolvent mutual
carrier.

(i) “Reciprocal carrier” means any assoclation or group of persons exchanging con-
tracts of insurance or indemnity on the reciprocal or interinsurance plan, authorvized to
transact the husiness of workmen’s compensation insurance in this state, except an insolvent
reciprocal earrier.

(k) “Carrier” means either a stock carrier, a mutual carrier or a reciprocal carrier as
the context may require.

(1) “Insolvent stock carrier” or “insolvent mutual earrier” or “insolvent reciprocal
carrier” means a stock carrier or a mutual carrvier or a reciprocal carrier as the case may
be, which has failed to make payment of compensation due on a valid order of the indus-
trial commission, or as to which an order of rehabilitation or of liquidation shall have been
made after the effective date of this section, or a foreign stock or mutual or reciprocal
carrier which withdraws from or discontinues operation in this state and fails to meet
payments due under the workmen’s compensation act, but not including carrier, whether
a domestic or foreign insurer, which shall have heen rehabilitated and allowed to resume
business after any such rehabilitation and meets its obligations as they become due.

(2) STOCK WORKMEN’S COMPENSATION SECURITY TUND. There is created a fund to be
known as “the stock workmen’s compensation security fund,” for the purpose of assuring
to persons entitled thereto the benefits provided by this chapter for employments insured
in insolvent stock carriers. Such fund shall he applicable to the payments due nnder the
provisions of this chapter, and remaining unpaid, in whole or in part, by rveason of the
default, after the effective date of this section, of an insolvent stock carrier. Expenses
of administration also shall be paid from the fund as herein provided. Such fund shall
consist of all contributions received and paid into the fund by stoek earriers, as herein
defined, of property and securities acquired by and through the use of moneys helonging
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to the fund and of interest earned upon moneys deposited or invested as herein provided.
The fund shall be administered by the eommissioner of insurance and the industrial com-
mission i accordance with the provisions of this section.

(3) REPORTS AND PAYMENTS INTO STOOK FUND. (a) Every stock carrier shall, on or
before July 1, 1936, file with the commissioner of insurance, under oath, on a form pre-
geribed and furnished by the commissioner of insurance, stating the amount of earned
premiums on policy year nineteen hundred thirty-four under policies issued or renewed
to insure payment of benefits under this chapter. Thereafter, on or before the first day
of July of each year, each such carrier shall file similar returns, stating the amount of
such earned premium on poliey years after nineteen hundred thirty-four.

(b) For the privilege of having carried on and carrying on the business of workmen’s
compensation insurance in this state, every stock carrier shall pay into the stock fund
on the first day of July, nineteen hundred thirty-six, a sum equal to one per centum of
the earned premiums as shown by the return hereinbefore prescribed for policy year nine-
teen hundred thirty-four, and thereafter each such stock carrier, upon filing each annual
return, shall pay a sum equal to one per centum of the earned preminms for the period
covered by such return, When the aggregate amount of all such payments into the stock
fund, together with accumulated interest thereon, less all its expenditures and known lia-
bilities, becomes equal to five per centum of the loss reserves of all stock earriers for the
payment of benefits under this section as of December thirty-first, next preceding, as re-
ported to the commissioner of insurance upon blanks furnished for such purpose, no further
contributions to said fund shall be required to be made; provided, however, that whenever
thereafter the amount of said fund shall be reduced helow five per centum of such loss
reserves as of said date by reason of payments from and known liahilities of said stock
fund, then such eontributions to said fund shall be resumed forthwith, and shall continue
until said fund, over and above its known liahilities, shall be equal to at least five per
centum of such reserves. Payments to the stock fund shall not be disecontinued, however,
unless said fund consists of at least twenty-five thousand dollars over and above its known
liahilities,

(4) MUTUATL WORKMEN’S COMPENSATION SECURITY FUND, There is created a fund to
be known as ‘“the mutual workmen’s compensation security fund,” for the purpose of
assuring to persons entitled thereto the benefits provided by this chapter for employments
insured in insolvent mutnal earriers. Such fund shall he applicable to the payments due
under the provisions of this chapter, and remaining unpaid, in whole or in part, by reason
of the default, after the effective date of this section, of an insolvent mutunal carrier. IEx-
penses of administration shall be paid from the fund as herein provided. Such fund shall
consist of all contributions received and paid into the fund by mutual earriers, ag defined,
of property and securities acquired by and through the use of moneys belonging to the
fund and of interest earned upon moneys deposited or invested as herein provided. The
fund shall he administered by the commissioner of insurance and the industrial commission
in aecordance with the provisions of this section.

(5) REPORTS AND PAYMENTS INTO MUTUAL FUND, (a) Every mutual carrier shall, on
or before July 1, 1936, file with the commissioner of insurance, nnder oath, on a form
preseribed and furnished by the ecommissioner of insurance, stating the amount of earned
premiums on policy year nineteen hundred thirty-four under policies issued or renewed
to insure payment of henefits under this chapter. Thereafter, on or before the first day
of July of each year, each such carrier shall file similar returns, stating the amount of
such earned premium on policy years after nineteen hundred thirty-four,

(b) Fox the privilege of having earried on and carrying on the business of workmen’s
compensation insurance in this state, every mutual carrier shall pay into the mutual fund
on July 1, 1936, a sum equal to one per centum of the earned premium as shown by the
return hereinhefore preseribed for policy year nineteen hundred thirty-four, and thereafter
each such mutnal ecarrier, upon filing each annual return, shall pay a sum equal to one
per ecentum of its earned premiums for the period covered by such return. When the
aggregate amount of all snch payments into the mutual fund, together with accumulated
interest thereon, less all its expenditures and known liabilities, hecomes equal to five per
centum of the loss reserves of all mutual carriers for the payment of henefits under this
section as of December thirty-first, next preceding, as reported to the commissioner of
insurance upon blanks furnished for suech purpose, no further contributions to said fund
shall be required to be made; provided, however, that whenever thereafter the amount of
said fund shall be reduced below five per centum of such loss reserves as of said date by
reason of payments from and known liabilities of said mutual fund, then such contributions
to said fund shall be resumed forthwith, and shall continue until said fund, over and above
its known liabilities, shall be equal to at least five per centum of such reserves. Payments
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to the mutual fund shall not be discontinued, however, unless said fund consists of at least
twenty-five thousand dollars over and above its known liahilities.

(6) RECIPROCAL WORKMEN’S COMPENSATION SECURITY FUND., There is created a fund
to he known as “the reciprocal workmen’s compensation seecurity fund,” for the purpose
of assuring to persons entitled thereto the benefits provided by this chapter for employ-
ments insured in insolvent reciprocal carriers. Such fund shall be applicable to the pay-
ments due under the provisions of this chapter, and remaining unpaid, in whole or in paxt,
by reason of the default, after the effective date of this seetion, of an insolvent reciprocal
carrier, Iixpenses of administration also shall be paid from the fund as herein provided.
Such fund shall consist of all contributions received and paid into the fund by reciprocal
carriers, ag herein defined, of property and securities acquired by and through the use of
moneys belonging to the fund and of interest earmed upon moneys deposited or invested
as herein provided. The fund shall be administered by the commissioner of insurance
and the industrial commission in accordance with the provisions of this section.

(7) REPORTS AND PAYMENTS INTO RECIPROCAT FUND, (a) Hvery rveciprocal carrier
shall, on or before July 1, 1936, file with the commissioner of insurance, under oath, on
a form prescribed and furnished by the commissioner of insurance, stating the amount
of earned premiums on policy year nineteen hundred thirty-four under policies issued
or renewed to insure payment of benefits under this chapter. Thereafter, on or before
the first day of July of each year, each such carvier shall file similar returns, stating the
amount of such earned premium on policy years after nineteen hundred thirty-four.

(h) For the privilege of having earried on and earrying on the business of workmen’s
compensation insurance in this state, every reciprocal carrier shall pay into the reciprocal
fund on July 1, 1936, a sum equal to one per centum of the earned premiums as shown
by the return hereinhefore prescribed for policy year nineteen hundred thirty-four, and
thereafter each such reciprocal carrier, upon filing each annual return, shall pay a sum
equal to one per centum of its earned premium for the period covered by such return.
‘When the aggregate amount of all such payments into the reciprocal fund, together with
accumulated interest thereon, less all its expenditures and known liabilities, becomes equal
to five per ecentumn of the loss reserves of all reciprocal carriers for the payment of henefits
under this act as of December thirty-first, next preceding, as reported to the commissioner
of ingurance npon blanks furnished for such purpose, no further contributions to said
fund shall be requirved to be made; provided, however, that whenever thereafter the amount
of said fund shall be reduced below five per centum of such loss reserves as of said date
by reason of payments from and known liahilities of said reciprocal fund, then such con-
tributions to said fund shall be resumed forthwith, and shall continue until said fund,
over and ahove its known liabilities, shall he equal to at least five per centum of such
reserves, Payments to the reciprocal fund shall not he discontinued, however, unless said
fund consists of at least twenty-five thousand dollars over and above its known liahilities.

(8) Nmw carrterg, The provisions of subsections (3), (5) and (7) concerning dis-
continnance of payments to the respective funds when certain amounts have heen paid
shall not apply to carriers licensed to write workmen’s compensation insurance in Wisconsin
after other carriers have made payments to such funds. Such new earriers shall continue
to make annual payments as prescribed to the appropriate fund unfil as many such pay-
ments are made as were made, or will be made, by other carriers before discontinnance
of payments to the respective fund hecanse the aggregate amount of payments by such
other carriers has become equal to five per centum of the loss reserve of such carriers.

(9) ApMINISTRATION OF THE FUNDS. The commissioner of insurance and the in-
dustiial commission may adopt, amend and enforce all reasonable rules and regulations
neeessary for the proper administration of said funds. In the event any carrier shall fail
to file any return or make any payment required by this section, or in case the commissioner
of insurance shall have cause to believe that any retuin or other statement filed is false or
inaccurate in any particular, or that any payment made is incorrect, he shall have full
anthority to examine all the books and records of the carrier for the purpose of ascertaining
the facts and shall determine the correct amount to he paid and proeeed in any court of
competent jurisdiction to recover for the henefit of the funds any sums shown to he due
upon such examination and determination. Any ecarrier which fails to make any state-
ment as required by this section, or to pay any payment to the funds when due, shall
thereby forfeit to the proper fund a penalty of five per centum of the amount of unpaid
payment determined to be due as provided by this section plus one per centum of such
amount for each month of delay, or fraction thereof, after the expiration of the first month
of such delay, but the commissioner of insurance, if satisfied that the delay was excusable,
may remit all or any pavt of such penalty. The commissioner of insurance, in his disere-
tion, may revoke the certificate of authority to do business in this sfate of any carrier which
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shall fail to comply with this section or to pay any penalty imposed in accordance with
this section. :

(10) Cusropy aND INVESTMENT OF FUNDS. The funds created by this section shall he
kept separate and apart from all other state moneys, and the faith and eredit of the state
of Wisceonsin is pledged for their safekeeping. The state treasurer shall be custodian of
said funds; and all dishursements from said funds shall be made by the state treasurer
upon vouchers signed by the commissioner of insurance, or his deputy, as hereinafter pro-
vided, except that the moneys of said funds may be invested by the state of Wiseonsin in-
vestment hoard pursuant to section 25.17. Interest income from such investments shall be
credited to the proper fund. All purchases and sales of investments shall he hased upon
statements of fund halances and requirenients to be furnished periodically by the com-
missioner of ingurance and the industrial commission.

(11) PayMENTs FrROM FUNDS. A valid claim for compensation or death benefits, or
instalments thereof, heretofore or heveafter made pursuant to the workmen’s compensation
act, which has remained or shall remain due and unpaid for a period of sixty days, by
reason of default by an insolvent carrier, shall he paid from the proper fund in the manner
provided, The industrial commission shall certify to the commissioner of insurance the
amount due and payable under this chapter. If there has been an award, final or other-
wise a certified copy thereof shall be filed with the commissioner of insnrance. The com-
missioner of insurance shall keep a record of all payments to be made and file certification
thereof with the state treasurer. The state treasurer as custodian of the funds shall proceed
to recover the sum of all Liabilities of such carrier assumed by such funds from such earrier,
its receiver, liquidator, rehabilitator or trustee in bankruptey, employers and all others
liable, and may prosecute an action or other proceedings therefor. All moneys recovered
in any such action or proceeding shall forthwith be placed to the eredit of the proper fund
by the state treasurer to reimburse said fund to the extent of the moneys so recovered and
paid.

(12) LIQUIDATION OF TIABILITIES AND WITHDRAWALS FROM THE STATE. (a) If and
when all liahilities of stoek carriers, mutual carriers or reciproeal carriers shall have been
fully liquidated, distribution shall be made to all contributing carviers to each respective
fund of the remaining halance of such fund in the proportion in which each carrier made
contributions to such respective fund, provided, however, that an insolvent earrier shall be
entitled to shave in the said distribution of the fund only to the exfent that its distributive
share of said fund is in excess of any losses paid out of said fund for its account in accord-
ance with the terms of this section.

(b) No earrier shall be entitled to any refund from the respective fund to which it
confributed because of its discontinnance to write workmen’s compensation insnranee in
the state of Wisconsin unless such fund is distributed as hereinbefore provided.

(13) NOTIFICATION OF INSOLVENOY; DUTIES OF INDUSTRIAT, COMMISSION. Korthwith
upon any stock carrier becoming an insolvent stock carrier, upon any mutual earvier be-
coming an insolvent mutual earrier, or a reciprocal carrier becoming an insolvent reciproeal
carrier, the commissioner of insurance shall so notify the industrial commission, which
shall immediately advise the commissioner of ingnrance (a) of all claims for compensation
and other benefits pending or thereafter made against an employer insured by such insol-
vent carrier or against such insolvent carvier; (b) of all unpaid or continuing awards made
upon elaims prior to or after the date of such notice from the commissioner of insurance;
and (¢) of all appeals from or applications for modification or rescission or review of such

awards,

(14) DUTIES OF COMMISSIONER OF INSURANCE. The commissioner of insurance may
designate or appoint a duly anthorized vepresentative or representatives to appear and
defend before the industrial commission any or all eclaims for benefits under this chapter
against an employer insured by an insolvent earvier or against such insolvent earrier. The
commissioner of insurance shall have ag of the date of insolvency, of any stock, mutual
or reciprocal carrier, only all rights and duties which the insurance carrier would have had
with respect to awards made on claims for compensation filed or pending, if it had not he-
come insolvent. Tor the purpose of this section the commissioner of insurance shall have
power to employ such counsel, clerks and assistants as may be deemed necessary, and to
give each of such persons such powers to assist him as he may consider wise.

(15) ExXPENSES OF ADMINISTRATION., The expense of administering the stock fund shall
be paid out of the stock fund, the expense of administering the mutual fund shall be paid
out of the mutual fund, and the expense of administering the reciprocal fund shall be
paid out of the reciproeal fund. In the case of domestic carriers, the expenses as fixed
by the commissioner of insurance shall be subject to the approval of the court as provided
for in subsection (5) of section 200.08. The commissioner of insurance and the industrial
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commissioners as co-administrators of the funds shall serve without additional eompen-
sation, but may be allowed and paid from any fund expenses incurred in the performance
of their duties in connection with such fund. The compensation of those persons employed
by the commissioner of insurance shall be deemed administration expenses payable from
the funds. The commissioner of insurance shall include in his annual report to the gover-
nor a statement of the annual receipts and disbursements and the condition of each fund.

History: 1951 ¢, 511,

102.66 Waiver of payments, Any person entitled to death benefits, burial expenses,
and medical and incidental compensation payments under this chapter who may otherwise
be entitled to payments under 5. 66,191 (2) may file with the commission a written election
to waive the death and hurial expense payments due under this chapter and accept in lien
thereof such death benefit payments as may he due under s. 66.191 (2) plus such medical
and incidental compensation payments as may be due under s, 102.42. No person shall re-
ceive death and burial expense payments under hoth s, 66.191 (2) and ch, 102.

History: 1955 ¢, 283,



