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269.01 Agreed case; affidavit; judgment. Parties to a controversy which might be 
the subject of a civil action, may agree upon a verified case containing the facts upon which 
the controversy depends and submit the same to any court which would have jurisdiction 
if an action were brought. The court shall, thereupon, render judgment as in an action. 
Judg'ment shall be entered and docketed as other judgments and with like effect, but with
out costs for any proceeding prior to the trial. The case, the submission and the judgment 
shall constitute the judgment roll. 

269.02 Offer of judgment; effect. The defendant may, in any action, before the 
trial, serve upon the plaintiff an offer, in writing, to allow judgment to be taken against 
him for the sum, or property, or to the effect therein specified, with costs. If the plaintiff 
accept the offer and give notice thereof in writing, before trial and within ten days, he 
may file the summons, complaint and offer, with an affidavit of service of the notice of 
acceptance, and the clerk must thereupon enter judgment accordingly. If notice of ac
ceptance be not given the offer is withdrawn and cannot be given as evidence on the trial. 
If the offer of judgment is not accepted and the plaintiff fails to recover a more favor
able judgment, he shall not recover costs but the defendant shall have full costs computed 
on the demand of the complaint. 

Cross Reference: For tender of payment. see 331.14 to 331.171. 
See note to 269.04, citing Feiges v. Racine Dry Goods Co. 231 W 284, 285 NW 805. 

269.03 Defendant's offer as to damages, accepted. The defendant may serve upon 
the plaintiff a written offer that if he fail in his defense the damages be assessed at a speci
fied sum, and if the plaintiff accepts the offer in writing', within ten days and before the 
trial and prevails on the trial, the damages shall be assessed accordingly. 

269.04 Offer of damages not accepted. If the plaintiff does not accept the offer 
made under 269.03 he shall not be permitted to give it in evidence, and if the damages 
assessed in his favor do not exceed the damages offered, the defendant shall recover his 
expenses inc11l'red in consequence of any necessary preparations or defense in respect to 
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the question of damages; such expenses shall be determined by the presiding judge and 
carried into the judgment. 

Where recovery did not exceed judgment trial. Feiges v. Racine Dry Goo-ds Co. 231 
offered, plaintiff is not entitled to costs of IV 284, 285 NW 805. 

269.05 Consolidation of actions. When two 01' more actions are pending in the 
same court, which might have been joined, the court or a judge, on motion, shall, if no 
sufficient cause be shown to the contrary, consolidate them into one by order. 

The right to contribution is based on insurer in such 2 actions were not binding 
common liability. Consolidation of cases for on the deceased driver's estate and were not 
trial does not operate to make each and determinative of common liability so as to 
every party in one case a party in each of entitle the defendant driver's insurer to a 
the consolidated cases. Where 4 separate summary judgment for contribution against 
actions arising out of an automobile col- the estate in a subsequent action brought 
lision in which one driver was killed were for that purpose against the widow as ad
brought against the other drivel' and his ministratrix. An unappealed denial of a 
liability insurer, and all were consolidated motion for contribution at the trial of the 
for trial, and both drivers were found negli- 4 previous cases was not res adjudicata of 
gent in a single verdict, but the deceased the issue of contribution, where one of the 
driver's widow as administratrix was not elements necessary to make an issue res 
a party nor impleaded as a defendant in the adjudicata, namely, that the same parties 
actions brought by her individually for her shall have been involved, was lacking. Con
damages and by the owner of the cal' driven necticut Indemnity Co. v. Prunty, 263 W 27, 
by the deceased driver, the judgments ob- 56 NW (2d) 540. 
tained against the defendant driver and his 

269.06 Court may order delivery of property. When it is admitted by the pleading 
01' examination of a party that he has in his possession 01' under his control any money or 
other thing capable of delivery, which, being the subject of the litigation, is held by him as 
trustee for another party or which belongs or is due to another party the court may order 
the same to be deposited in court 01' delivered to such party with or without security, sub
ject to the fmther direction of the court. 

269.07 Refusal to deliver property; title passed by judgment. When a court shall 
have ordered the deposit, delivery or conveyance of property and the order is disobeyed, 
the court may order the sheriff to take the property and deliver, deposit or convey it in 
conformity with the direction of the court and the court may pass title by its judgment. 

269.08 Summons to joint debtors not originally summoned. When a judgment shall 
be recovered against one 01' more of several persons jointly indebted upon a contract, by 
proceeding as provided in section 270.55, those who were not originally summoned to an
swer the complaint may be summoned to show cause why they should not be bound by the 
judgment in the same manner as if they had been originally slUnmoned. The summom 
shall be subscribed by the judgment creditor, his Tepresentatives or attorneys, shall describe 
the judgment and require the person summoned to show cause, within twenty days after 
the service of the summons, and shall be served in like manner as the original summons. 
The summons shall be accompanied by an affidavit of the person subscribing it that the 
judgment has not been satisfied to his knowledge or information and belief, and specify
ing the amOlmt due thereon. 

269.09 Parties may defend. The party summoned may answer within the time speci
fied and may make any defense which he might have originally made to the action, and 
may deny the judgment or make any defense which may have arisen subsequently. 

269.10 Pleadings and trial. The paTty issuing the summons may demur or reply to 
the answer and the party summoned may demlll' to the reply, and the issues may be tried 
and judgment may be given in the same manner as in an action and enforced by execution 
or the application of the property charged to the payment of the judgment be compelled 
by attachment, if necessary. 

269.12 Summons where no jurisdiction. When judg1nent shall have been entered 
in an action against any defendant upon whom service was attempted, but whereby juris
diction was not acquired, such defendant may be summoned to show cause why he should 
not be bound by the judgment in the same manner as if he had been originally summoned. 
The summons shall be like that provided in s. 269.08, with a like accompanying affidavit 
when the judgment is for a sum of money. It may be served in any manner as an original 
summons Illight he. PToceedings thereon shall be had as prescribed in ss. 269.09 and 
269.10, and judgment upon default 01' otherwise be entered, as the nature of the case de
milllds. This section shall apply to minors and incompetents. 

History: Sup. Ct. Order, 265 W vii. 

269.13 When action not to aba.te. An action does not abate by the OCCUTrence of 
any event if the cause of action survives 01' continues. 

269.14 Continuance if interest transferred, etc. In case of a transfer of interest 
or devolution of liability the action may be continued by or against the original party, or 
the court Illay direct the person to whom the interest is transfelTed or upon whom the 
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liability is devolved to be substituted in the action or joined with the original party, as the 
case requires. 

269.15 Action by officer, receiver, etc., not to abate. W.hen an action or special pro
ceeding is lawfully brought by or in the name of a public officer or by a receive!; or by any 
trustee appointed by virtue of any statute his death or removal shall not abate the same, 
but it may be continued by his successor, who may be substituted therefor by order of the 
court or a judge. 

269.16 Death or disability of party. In case of the death 01' disability of a party, 
if the cause of action survives, the court may order the action to be continued by or against 
his representatives or successor in interest. 

269.17 Joint actions not abated by death; liability of estate. Where there are sev
eral plaintiffs or defendants in any action, if any of them shall die and the cause of action 
slU'Vives to 01' against the others the action may proceed, without interruption, in favor of 
or against the survivors. If all the plaintiffs or defendants shall die before judgment the 
action may be prosecuted or defended by the executor or administrator of the last surviv
ing plaintiff 01' defendant, as the case may be. But the estate of a party jointly liable upon 
contract with others shall not be discharged by his death, and the court may, by order, bring 
in the proper representative of the deceased defendant, when it is necessary so to do, for 
the proper disposition of the matter j and where the liability is several as well as joint may 
order a severance of the action so that it may proceed separately against the representa
tive of the decedent and against the surviving defendants. 

269.18 Death of parties; effect on action. In case of the death of any of several 
plaintiffs 01' defendants, if part only of the cause of action or part or some of two 01' more 
distinct causes of action survives to 01' against the others the action may proceed without 
bringing in the successor to the rights or liabilities of the deceased party, and the judg
ment shall not affect him or his interest in the subject of the action. But when it appears 
propel' the court may order the successor brought in. 

269.19 Action to recover real property. (1) DEATH OF PLAINTIFF. In an action 
for the recovery of real property if any plaintiff shall die before judgment his heir or de
visee or his executor or administrator, for the benefit of the heir, devisee or creditors, may 
be admitted to prosecute the action in his stead. 

(2) DEATH OF A DEFENDANT. When there are several defendants and any of them 
shall die before judgment the action may be prosecuted against the surviving defendants 
for so much of the premises as they shall hold or claim. 

269.20 Same. If the interest of the deceased party passes to the surviving plain
tiffs, or if there be no motion for the admission of another person as heir, executor or ad
ministrator within the time allowed by the court for that purpose, the sUl'Viving plaintiffs 
may prosecute the action for so much of the premises in question as may be claimed by 
them. 

269.22 Death after verdict or findings; practice. After an accepted offer to allow 
judgment to be taken, or after a verdict, report of a referee or finding by the comt in 
any action the action does not abate by the death of any party, but shall be further 
proceeded with in same manner as if the cause of action survived by law; or the court 
may enter judgment in the names of the original parties if such offer, verdict, report or 
finding be not set aside. But a verdict, report or finding rendered against a party after 
his death is void. 

269.23 Proceedings to revive action. Whenever any person shall be entitled to con
tinue any action or proceeding interrupted by death, removal from a trust or other disabil
ity he may file with the clerk a petition setting out the necessary facts and thereupon give 
notice to the other party of the time and place of such filing, and that unless he shows cause 
by affidavit within twenty days after service of such notice on him, exclusive of the day of 
service, why such action 01' proceeding should not be revived the same will stand revived 
according to such petition. Such notice may be s81'Vcd in the same manner as a summons 
Upon filing such notice with proof of service and that no affidavit llas been received the 
court or a judge shall order the action or proceeding revived. An affidavit showing cause 
against such revivor may be served on the party subscribing such notice as a pleading is 
served; and the court shall make such order as the circumstances may l·equire. 

See notes to 85.05, citing Tarczynski v. 
Chicago, M., St. P. & P. R. Co. 261 W 149, 
52 NW (2d) 396. 

A motion for revival of an action abated 
by the death of a party is addressed to the 
discretion of the trial court, and should not 
be granted when the burden cast on the 
other party thereby will grievously pre-

ponderate over the benefits to the applicant1 
nor where delay and laches have intervenea 
so as to place the defendant at serious dis
advantage. and usually not where such 
delays have permitted a statute of limita
tions to run against the original demand. 
Schmitz v. SchUh, 267 W 442. 66 NW (2d) 141. 
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269.24 Action dismissed if not revived. At any time after the death of the plain
tiff the court may, upon notice to such persons as it shall direct and on the application of 
the adverse party 01' of a person whose interest is affected, order the action dismissed unless 
continued by the propel' parties within the time therein specified; and unless so continued 
within such time the same shall stand dismissed. 

269.25 Dismissal for delay. The court may without notice dismiss any action 01' 

proceeding which is not brought to trial within five years after its commencement. 
The denial of a plaintiff's motion of 1949 a mortgage note, declared the note and 

to reinstate an action dismissed without no- mortgage due before maturity because of 
tice In 1943, for failure to bring the action to the alleged insolvency of the mortgagors, 
trial within 5 years after its commencement, and brought an action for foreclosure and a 
was not an abuse of discretion where the deficiency judgment, an order dismissing 
plaintiff, although claiming to have been such action under this section, for failure to 
misled by reliance on her attorney, had bring it to trial within 5 years, was a dis
caused him to withdraw from the case in missal on the merits, and was res adjudicata 
1940, and the plaintiff had been advised by of the mortgagee's cause of action under 
another attorney in 1940 concerning this sec- the note anel mortgage as a defense in a 
tion, but she did not engage new counsel in subsequent action to quiet title brought by 
the interim from 1940 to 1949. Schleif v. the mortgagors after maturity of the note 
Defnet, 257 W 170, 42 NW (2d) 926. and mortgage. The mortgagee's only cause 

Where, in addition to other extenuating of action under the note and mortgage was 
circumstances, it appeared that some portion the debt obligation when it became due, 
of the delay in bringing to trial In the cir- and the fact that different matters of proof 
cult court an appeal taken by a city police- would have been required for the mortgagee 
man under 62.13 (5) (h), from a suspension to maintain its prior action, than would be 
order of the board of fire and police commis- required now to show that the obligation is 
sioners, was due to a stipulation to hold the due and payable, did not make the cause of 
case in abeyance pending the disposition of action in the prior case a different one than 
a companion case, and that thereafter the at- the mortgagee attempted to assert here. 
torneys for the appealing party had made This section is in the nature of a statute of 
sufficient application to 2 separate judges limitations; and a judgment of dismissal 
at various times to fix a date of trial, the thereunder is res adjudicata as to all mat
dismissal of the appeal for want of prosecu- tel's necessary to supPort a judgment of 
tion within 5 years was an abuse of discre- dismissal on the merits. An order of dis
tion. Ford v. James, 258 W 602, 46 NW (2d) missal is discretionary and will not be 
859. granted where good cause is shown for con-

vVhere a mortgagee, electing to exer- tinuing the action. Pautsch v. Clark Oil Co. 
cise its option to accelerate the maturity of 264 VV 207, 58 NW (2d) 638. 

269.27 Motion defined; when and where made; stay of proceedings. An application 
for an order is a motion. Motions in actions or proceedings in the circuit court must be 
made within the circuit where the action is triable; in other courts, within their territorial 
jurisdiction. Orders out of court, without notice, may be made by the presiding judge of 
the court in any part of the state; and they may also be made by a county judge 01' court 
commissioner of the county whcre the action is triable. No order to stay proceedings after 
a verdict, report or finding in any circuit court shall be made by a county judge or court 
commissioner, 01' in any county court by a court commissioner. No stay of proceedings 
for a longer time than twenty days shall be gTantecl by a judge out of court except upon 
previous notice to the adverse party. 

269.28 Orders, how vacated and modified. An order made out of court without 
notice may be vacated or modified without notice by the judge who made it. An order 
made upon notice shall not be modified 01' vacated except by the court upon notice, but the 
presiding judge may suspend the order, in whole or in part, during the pendency of a 
motion to the court to modify 01' vacate the order. 

269.29 Restriction as to making orders; review by court, Where an order or pro
ceeding is authorized to be made 01' taken by the court it must be done by the court in 
session; where an order 01' proceeding is authorized to 1Je made or taken by the presiding 
judge 01' the circuit judge, using such words of designation, no county judge or court com
missioner can act. Except as so provided or otherwise expressly directed a county judge 
01' court commissioner may exercise within his county the powers and shall be subject to 
the restrictions thereon of a circuit judge at chambers but such orders may be reviewed by 
the court. The court may make any order which a judge 01' court commissioner has power 
to make. 

The provision that the court may make 
any order which a judge or court commis
sioner has power to make is applicable only 
to a situatIOn where the judge is acting in 

a judicial and not in an administrative ca
pacity. State v. Marcus, 259 W 543, 49 NW 
(2d) 447. 

269.30 Motions, how heard if judge disqualified. Where a motion is made to be 
heard before the court or the presiding judge thereof and such judge is disqualified to heal' 
the motion it may be transferred by his order to some court having concurrent jurisdiction 
of the subject of the action 01' it may be so transferred by the written stipulation of the 
parties. The court so designated shall make the proper order for the determination thereof 
and carrying the same into execution, which shall be transmitted to and entered by the clerk 
of the court where the action is pending and have the same effect as if made by that court. 

269.31 Time of notice of motion. When a notice of motion is necessary, unless the 
time he fixed by statute or the rules of court, it must be served eight clays before the 
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time appointed for the hearing; but the comt or judge may, by an order to show cause, 
prescribe a shorter time. 

269.32 Motions and orders; service of pa,pers. (1) All such motions shall be 
brought to hearing on written notice or order to show cause. Such notice of motion or 
oreler to show cause shall state the nature of the order or l'elief applied for, and if based 
on irregularity, it shall specify the irregularities complained of. 

(2) Copies of all records and papers upon which a motion or order to show cause is 
founded, except such as have been previously filed 01' served in the same action or pro
ceeding, shall be served with the notice thereof or the order to show cause, and shall be 
plainly referred to therein. Papers already filed or served shall be referred to as papers 
theretofore filed or served in the action. The moving party may be allowed to present 
upon the hearing', records, affidavits or other papers, not served with the motion papers, 
but only upon condition that opposing' counsel be given reasonable time in which to meet 
such additional proofs, should request therefor be made. 

(3) When a notice of a motion for an order has been served either party may take 
depositions, on notice, to be used on the hearing of such motion. Testimony may be taken 
on the hearing and such testimony shall be transcribed, certified and filed at the expense 
of the party offering the same unless otherwise ordered. 

(4) All orders shall refer to the records and papers used, and the testimony taken upon 
the application for the order. 

269.33 Papers to be legible. Every paper in any action or proceeding and copies 
thereof shall be legible and on substantial paper and shall have indorsed thereon the title 
of the action or proceeding and character of the paper and serial record number of the 
action if filed after the clerk had given the action a number, and if not so prepared and 
indorsed, the clerk may refuse to file the paper and the party to he served need not re
ceive it. The clerk shall indorse on all papers filed the date of filing. 

269.34 Service of papers; personal and by mail. (1) The service of papers may be 
personal by delivery of a copy of the paper to be served to the party or attorney on whom 
the service is to be made. 

(2) Service upon an attorney may be made during his absence from his office by leav
ing such copy with his clerk therein or with a person having charge thereof; 01', when 
there is no person in the office, by leaving it in a conspicuous place in the office; or, if it 
be not open then by leaving it at the attorney's residence with some person of suitable 
age and discretion. If admission to the office cannot be obtained and there is no person 
in the attorney's residence upon whom service can be made, it may be made by mailing 
him a copy to the address designated by him upon the preceding papers in the action; or 
where he has not made such a designation, at his place of residence or the place where 
he keeps an office, according to the best information which can conveniently be obtained 
concerning the same. 

(3) Service upon a party may be made by leaving the copy at his residence between 
the hours of six in the morning and nine in the evening, with some person of suitable age 
and discretion. 

(4) Service may be made by mailing such copy where the person making the service 
and the person on whom it is made reside in different places between which there is a 
communication by mail. The copy of the paper to be served must be properly enclosed 
in a postpaid wrapper (which may hear the sender's name and address) and must be ad
dressed to the person on whom it is to be served at his propel' post-office address, hut with
out any request to the postal officers upon the wrapper for the return thereof in case of 
nondelivery to the person addressed. 

269.36 Mail service doubles time allowed. Where a certain time before an act 
to he done is required for the service of any paper and where, after service of any 
paper, a specified time is allowed a party to do an act in answer to or in consequence 
of such service, if service he made by mail, the time shall be double the time required 
or allowed in case of personal service. 

269.37 Service on attorney; when service not required. When a party to an action 
or proceeding shall have appeared by an attorney the service of papers shall be made upon 
tIle attorney. When a defendant shall not have appeared in person or by attorney service 
of notice or papers in the ordinary proceedings in an action need not he made upon him 
unless he he imprisoned for want of hail. 

269.38 Service of papers dispensed with. When a party's residence and post office 
are not known and neither can with due diligence be leamed and he has designated no 
place for service of papers upon him, service of notice and other papers on him is dis
pensed with unless there is a special rule requiring pUblication of notice, in which case the 
special rule shall be observed. 
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Where a plaintiff failed to serve a notice sions in 269.38 dispensing with service of 
of injury, or actually serve a complaint, with- notice and other papers when a "party's" 
in the 2-year period required by 330.19 (5), residence and post office are not known and 
but merely delivered a complaint to the sher- he has designated no place for service of pa
iff for service on a defendant whose resi- pel'S on him, since "party" means one who 
dence and post office in this state were has become a party in pending litigation, and 
known but who was absent from the state such section does not apply in any event un
without leaving a forwarding address, such less the party's residence and post office are 
absence did not dispense with the required not known. Martin v. Lindner, 258 W 29. 44 
service of notice or complaint under provi- NW (2d) 558. 

269.39 Applicability of service provisions. The provisions of ss. 269.34, 269.37 
and 269.38 shall not apply to the service of a summons or other process, or of any paper 
to bring a party into contempt. 

History: 1955 c. 108. 

269.41 Sheriff's certificate as evidence; proof of service. When service of a notice 
or paper in an action or proceeding is authorized to be made by the sheriff his certificate of 
service shall be evidence thereof. Proof of service of notices and papers where no special 
mode of proof is provided may be made as provided by section 328.18. 

269.42 Papers, where filed. All affidavits and papers used on any motion shall be 
filed with the clerk of the court or with the judge by whom the motion is heard, and the 
judge shall, after decision thereof, file all such papers with the clerk. All undertakings 
g'iven in actions or proceedings must be filed with the clerk unless otherwise directed by 
these statutes or the court expressly provides for a different disposition thereof. 

269.43 Mistakes and omissions. The court shall, in every stage of an action, dis
regard any error or defect in the pleadings or proceedings which shall not affect the 
substantial rig'hts of the adverse party; and no judgment shall be reversed or affected by 
reason of such error or defect. 

269.44 Amendments of processes, pleadings and proceedings. The comt may, at 
any stage of any action or special proceeding before or after judgment, in furtherance of 
justice and upon such terms as may be just, amend any process, pleading or proceeding, 
nothwithstanding it may change the action from one at law to one in equity, or from one on 
contract to one in tort, or vice versa; provided, the amended pleading states a cause of ac
tion arising out of the contract, transaction or occmrence or is connected with the subject 
of the action upon which the original pleading is based. 

The plaintiff sought to recover only for An amendment of a summons and com-
permanent injuries and pain and suffering, plaint to correct the name under which the 
and the case was submitted by a special ver- right party is sued will be allowed, but if 
dict asking as to damages only in those re- it is to bring in a new party, it will be re
spects. There was proof only of injuries of fused. Ausen v. Moriarty, 268 W 167, 67 
a temporary nature other than pain and suf- NW (2d) 358. 
fering. This section does not authorize In an action, brought by a guest against 
striking the amount assessed by the jury for the driver of the other vehicle involved in 
permanent injuries and entering judgment the collision, the plaintiff's belated motion 
for pain and suffering only, but in such case to amend his complaint to allege a cause of 
a new trial should be had as to damages. action against his host was properly denied 
Lofgren v. Preferred Accident Ins. Co. 256 under the doctrine that pleadings should be 
W 492, 41 NW (2d) 599. such that litigants know at least the gen-

In a mandamus action to compel a build- eral position of the parties to the action at 
jng inspector to issue building permits to the time of trial so that they may be ap
the relator, overruling the defendant's de- prised of the charges against which they 
murrer ore tenus and permitting the relator must defend. Omer v. Risch, 269 W 61, 68 
to amend his petition so as to set out that NW (2d) 541. 
the village ordinance, which was set out in Where no advance notice was given of 
the answer, imposed a duty on the building the defendants' intention to ask leave of 
inspector to issue such permits, was within the trial court to file 01' serve an amended 
the discretion of the trial court. State ex answer on the day of the trial so as to set 
reI. Schroedel v. Pagels, 257 W 376, 43 NW up additional defenses, but there was no 
(2d) 349. claim of surprise by the plaintiffs' counsel, 

Permitting an amendment to a counter- and no showing that they were prevented 
claim before the close of the trial was prop- from subpoenaing necessary witnesses, it 
er under our liberal rules for the amend- was not an abuse of discretion for the trial 
ment of pleadings and where the plaintiffs court to permit the defendants to file such 
did not claim s'urprise nor offer any addi- amended answer on the day of trial. Heine
tional testimony on the new issue raised. mann Creameries v. Mihvaukee Auto. Ins. 
Beranek v. Gohr, 260 W 282, 50 NW (2d) 459. Co. 270 W 443, 71 NW (2d) 395. 

269.45 Enlargement of time. (1) The court or a judge may with or without notice, 
fo1' cause shown by affidavit and upon just terms and before the time has expired, extend 
the time within which any act or proceeding in an action or special proceeding- must be 
taken, except the time for appeal. 

(2) After the expiration of the specified period or as extended by any previous order, 
the court may in its discretion, for like cause, upon notice, extend the time where the 
failure to act was the result of excusable neglect; except the time for appeal. 

The trial court did not abuse its discre
tion in granting an extension of time within 
which to settle the bill of exceptions to ap
pellants who had ordered a transcript of the 
record 10 01' 12 days before the expiration of 

the 90-day statutory period but were told by 
the court reporter that he could not get out 
the record in the aUotted time. Rhodes v. 
Shawano Transfer Co. 256 W 291, 41 NW (2d) 
288. 
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Judgment was entered against the de- Where notice of entry of judgmel1t was 
fendant on June 15th; the defendant then served on t},e defendant on April 30. 1952, 
we"ht into bankruptcy and did not serve, nor while the trial judge was still 11) office, -and 
apply for an extension of the time for serv- a successor judge entered an ex parte order 
hog, a proposed bill of exceptions within the on July 2d, extending the time to settle a 
statutory 90-day period; on November 14 he bill of exceptions to October 1st, but entered 
applied for an extension of the time for tak- an order on September 15th vacating the 
ing an appeal under authority from the ref- order of July 2d on certain erroneous 
eree in bankruptcy. On the facts as to the grounds, the affidavit of the defendant's 
intervening banluuptcy proceedings, and the attorney, addressed to the trial judge on 
necessity of the consent of the referee to September 24th in support of an application 
taking an appeal, the trial court, in the exer- for an extension of time and stating that 
cise of its discretion could order an exten- he had relied on the successor judge's prior 
sion of the time for serving the bill of ex- order of July 2d granting an extension to 
ceptions. Ernst v. Ernst, 259 W 26, 47 NW October 1st, established excusable neglect 
(2d) 296. for failing to apply for such new order for 

On a record disclosing that the plaintiff extension before the expiration of the stat
requested the court reporter, 2 weeks hefore utory 90-day period for settling a hill of 
the expiration of the statutory 90-day period exceptions, and also estahlished good cause 
for serving a hill of exceptions, to prepare for the trial judge's order of September 

24th granting an extension to October 15th. 
transcripts of the testimony for inclusion The provision in (1), permitting a court or 
therein, hut that the reporter could not com- judge to enter an order granting an exten
plete the transcripts in time hecause of a sion of time to settle a hill of exceptions 
large amount of work in process, and could without notice, if such order is entered 
not have done so if reuuested even earlier, within the statutory 90-day period for 
there was a sufficient showing of good cause settling a hill of exceptions, is not unconsti
so that an order entered within the 90-day tutional as denying due process of law, 
period and extending the time for serving since such order is a mere procedural order 
the hill of exceptions was not an ahuse of not affecting suhstantive rights, and due 
dilolcretion. A determination of the trial process does not require the giving of notice 
court will not he disturhed except where it where substantive rights are not affected. 
clearly appears that its discretion has heen An order extending the time for settling a 
abused. Greenfield v. Milwaukee, 259 IV 101, hill of exceptions is an appealahle order, 
47 NW (2d) 291. and even though such an order did affect 

See note to 252.10, citing Wegner v. Chi- suhstantive rights, it would not he a denial 
cago & N. W. R. Co. 262 ",r 402, 55 NW (2d) of due process to enter such an order without 
420. notice to the opposite party, inasmuch as 

The words "for like cause," as used in there exists such right of review hy appeal. 
269.45 (2) mean that the excuse for grant- Such order having been made as a result of 
ing an order extending the time to serve a an erroneous view of the law, it will he re
hill of exceptions is the same after the ex- versed without requiring that an ahuse of 
piration of the 90-day period under 270.47 as discretion on the part of the judge he 
hefore; but that which may have heen "ex- estahlished. Briggson v. Viroqua, 264 W 40, 
cusahle neglect" which delayed the filing 58 NW (2d) 543. 
of the application for extension beyond the The affidavit of the plaintiff's counsel as 
90-day period can thereafter cease to be to the illness of the court reporter and the 
"excusable neglect" due to the lapse of congested condition of his office allegedly 
further time. Where the 90-day period for delaying the furnishing of a transcript of 
serving a hill of exceptions expired on No- the te.stimony, considered with the undenied 
vemher 5, 1951, and the appellant did not counteraffidavit of the defendant's counsel 
apply for an order extending the time until concerning delay in ordering the transcript, 
March 31, 1952, although it knew long be- was insufficient to show good cause for an 
fore such latter date the reasons why it was extension of the time for settling the hill 
unahle to serVe a bill of exceptions sooner, of exceptions. Bensle v. Carter, 264 W 537, 
the supreme court, if it were passing on the 59 NW (2d) 455. 
question originally and not on review, Where notice of entry of judgment was 
would have denied the application because served April 17 and a transcript ordered 
of the long delay in applying for the order, May 18, it was not an ahuse of discretion 
hut cannot hold as a matter of law that the for the court to grant an extension of time 
trial court ahused its discretion in grant- to serve the hill of exceptions. Bachmann 
ing the order. Valentine v. Patrick Warren v. Chicago, lIf., St. P. & P. R. Co. 266 ,'iT 466, 
Construction Co. 263 W 143, 56 NW (2d) 860. 63 NW (2d) 824. 

269.46 Relief from judgments, orders and stipulations; review of judgments and 
orders. (1) The COUl't may, upon notice and just terms, at any time within one year 
after notice thereof, relieve a party from a judgment, order, stipulation or other proceed
ing against him obtained, through his mistake, inadvertence, surprise or excusable neglect 
and may supply an omission in any proceeding. 

(2) No agreement, stipulation 01' consent, between the parties or their attorneys, in re
spect to the proceedings in an action or special proceeding, shall be binding' unless made 
in COUl't and entered in the minutes or made in writing and subscribed by the party to be 
bound thereby 01' by his attorney. 

(3) All judgments and court orders may be reviewed by the court at any time within 
60 days from service of notice of entry thereof, but not later than 60 d,ays after the end 
of the term of en tq thereof. 

History: Sup. Ct. Order, 259 W v. 
COIlllllent of Judicial Council, 19511 269.46 

(3) was 252.10 (1). This renumbering from 
the chapter on Circuit Court under Title 
XXIV to the chapter on Practice Regula
tions under Title XXV makes clear that this 
provision applies to certain other courts of 
record, as well as to circuit courts. [Re 
Order effective May 1, 1952] 

Motions to reopen a divorlle case in re
spect to division of property on the ground 
of mistake, inadvertence, surprise or neglect 
were addresseel to the discretion of the trial 
court, whose decisions thereon will not be 
reversed where there does not appear to 
have heen any ,abuse of discretion. Newman 
v. Newman, 257 W 385, 43 NW (2d) 453. 

Where the husband moved the trial court 
to modify a judgment of divorce as to divi
sion of property, and the court held hearings 
thereon, all within the 60-day period allowed 
for the review of judgments in the' same 
court, the continuing jurisdiction of the 
court was therehy invoked so that the court 
had the power thereafter to amend the judg
ment, and to correct it to the disadvantage 
of the hushand a;s well as to his advantage. 
Barrack v. Barrock, 257 W 565, 44 NW (2d) 
527. 

After the time has expired within which 
the trial court can modify its judgment or 
appeal can be taken, provisions disposing of 
property can be reached only by ,an attack 
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on the judgment itself. Equitable relief 
against a judgment, although not regarded 
with favor by the courts, may nevertheless 
be had where sufficient grounds appeal'; such 
relief may be had, not of right, but in the 
eJ:ercise of a sound legal discretIOn. Dunn v. 
Dunn, 258 W 188, 45 NW (2<1.) 727. 

Where a WIre had brought divorce pro
ceedings in which the husband acted withont 
an attorney and conveyed to the wife by 
quitclaim deed their homestead owned in 
joint tenancy and was served with notice of 
entry of the divorce judgment confirming 
such conveyance, the husband, in an action 
of ejectment by the executrix of the estate 
of the former wife, could not by counterclaim 
obtain a vacation of the divorce judgment 
and a cancellation of the quitclaim deed on 
the ground that he and the wife continued 
to live together until her death and that he 
believed that the divorce judgment had been 
vacated; and, in the absence of any charge 
of fraud perpetrated on the defendant, the 
trial court properly sustained a demurrer to 
the counterclaim and directed a final judg
ment dismissing the counterclaim and con
firming title to the premises in the plaintiff, 
in~tead of permitting the defendant to plead 
over. Kehl v. Britzman, 258 W 513, 46 NW 
(2d) 841. 

A valid judgment is not su]:}ject to col
lateral attack. On collateral attack, the 
question is not whether a judgment was ob
tained by fraud but whether it was rendered 
without jurisdiction. Kehl v. Britzman, 258 
IV 513, 46 NW (2d) 841. 

In an action wherein the defendant's at
torney signed !j, stipulation of settlement in 
court and the defendant, who had not been 
prEsent in court and did not sign the stipUla
tion, refused to go through with the settle
ment, but he neither appeared in person nor 
filed any affidavit in response to an order to 
show cause served on him personally as well 
as on his attorney, the record sustained the 
trial court's conclusion that the stipulation 
was authorized by the defendant, warrant
ing the entry of judgment pursuant thereto. 
Balzer v. Weisensel, 258 W 566, 46 NvV (2d) 
763. 

Relief may be had only on notice, and not 
only the motion but also the order itself 
must be made within one year after the 
moving party has notice of the judgment. 
The court has full control of its judgment 
for one year, but thereafter it is limited to 
making corrections to make the judgment 
conform to the actual pronouncement of the 
court, and it cannot modify or amend the 
judgment to malee it .conform to what the 
court ought to have adjudged or even in
tended to adjudge. A nunc pro tunc order, 
entered 5 years after the entry of a divorce 
decree made a judicial alteration of the 
decree, and hence was void because the 
court had no jurisdiction over the subject 
matter so as thus to revise its decree after 5 
years had elapsed. State ex reI. Hall v. 
Cowie, 259 W 123, 47 NW (2d) 309. 

On an application to vacate a judgment 
entered without process on a judgment note, 
and to be allowed to present a defense, the 
verified proposed answer, alleging that the 
note was made as part of an oral agreement 
whereby the maker promised to maintain 
and care for the payee and his wife during 
their lifetime and the payee was to leave all 
his property to the maker, and that the note 
was given as security for performance of 
the promise to support, that the support had 
been furnished and operated as pl.\yment of 
the note but that the payee had ,,,ilIed his 
property to others so that there was a fail
ure of consideration, together with an affi
davit conforming to 269.465, alleged a meri
torious defense in sufficient detail to enable 
tbe trial court without abuse of discretion 
to vaoate the judgment. Adams v, Congdon, 
259 W 278, 48 NW (2d) 469; 

It is preferable, in wording an order 
vacating a judgment on terms, that the 
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order provide for the vacation of the judg
ment on the terms being met, rather than 
for vacation at once with a condition that 
the party relieved pay the sum imposed as 
terms within 2 weeks and that on failure to 
pay the judgments be reinstated. State ex 
reI. Bornemann v. Schultz, 260 VV 395, 50 NW 
(2d) 922. 

The one-year period in which the court 
might grant relief to a party from certain 
default judgments is measured from the 
time that the party had notice of the entry 
or docketing of such judgments, and not 
from the date of the docketing thereof. It 
is not necessary that the relief granted to 
one seeking to be relieved from a default 
judgment be a vacation of the judgment, 
since such relief can also take the form of 
an opening up of the judgment whereby the 
lien of the judgment remains, pending the 
outcome of the trial on the merits. State ex 
reI. Bornemann v. Schultz, 260 W 395, 50 
NW (2d) 922. 

A written opinion of the trial court, on 
the question of granting relief to a defend
ant from a default judgment on a note and 
allowing the defendant to defend the action, 
is construed as not holding that the judg
ment should be vacated and set aside, but as 
holding that the judgment was merely to be 
opened up so as to afford the defendant the 
opportunity to defend on the merits, thereby 
permitting the lien of the judgment to stand 
pending the outcome of the trial on the 
merits; and hence, in implementing such 
opinion, it was proper for a successor judge, 
in his order amending an order of a prior 
successor judge by deleting therefrom its 
provision for vacation of the judgment, to 
provide that the lien of the judgment should 
stand pending the outcome of the trial of 
the issues on the merits. State ex reI. Chin
chilla Ranch, Inc. v. O'Connell, 261 W 86, 
51 NW (2d) 714. 

An order of a judge, made in chambers 
without pronouncement in open court, di
recting that a default judgment on a note 
be vacated and that the defendant ]::>e al
lowed to defend the action, was not binding 
on the plaintiff in the action and was in
effective to vacate the lien of the plaintiff's 
judgment, in the absence of notice of the 
entry of such vacational order having been 
given to the plaintiff or his counsel. State 
ex reI. Chinchilla Ranch, Inc. v. O'Connell, 
261 W 86, 51 NW (2d) 714. 

Where a default judgment for specific 
performance of an option to purchase a lot 
was entered in favor of the plaintiff op
tionee, and. the optionee then conveyed the 
property to third persons, the denial of the 
fendant optionors' subsequent motion to 
open the judgment was not an abuse of dis
cretion, considering, among other things, 
the excuses offered by the defendants for 
their default and the fact that the rights 
and interests of persons who were strangers 
to the record were involved. Williams v, 
Miles, 268 W 632, 68 NW (2d) 451. . 

A stipulation for settlement of an action 
made in open court in the presence of the 
parties and their counsel, and recorded in 
the official reporter's notes and transcribed 
and made a part of the record in the case, 
was not ineffective as not being in C0111-
pliance with (2), that a stipulation thus 
made in open court, to be binding, must be 
"entered in the miuntes." Czap v. Czap, 269 
W 557, 69 NW (2d) 488. 

Where the plaintiff, seeking to be re
lieved of the stipulation for settlement of 
the action, did not charge that his attorney 
or anyone else made any misrepresentation 
to him, nor that he did not hear the stipu
lation dictated, nor that any fraud or undue 
infiuence was exercised on him, nor that he 
was n10ved by any improper inducement 
whatever to stand J:>y silently when the stip
ulation was made, the trial court's denial 
of the relief sought was not an abuse of 
discretion. Czap v. Czap, 269 W 557. 69 NW 
(2d) 488, 

269,465 Affidavit of advice of counsel; Whenever it shall be necessary in any peti~ 
tion or affidavit to swear to the advice of counsel, a party shall, in addition to what has 
usually been required, .swear that he has fully and fairly stated the caSe to his counsel and 
shall give the name and place of residence of such counsel. 
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269.47 Defense where service by publication. When service of the summons shall 
have been made by publication, if the summons shall not have been personally served on a 
defendant nor received by such defendant through the post office, he or his representative 
shall, on application and good cause shown, at any time before final judgment, be allowed 
to defend the action; and, except in an action for divorce or annulment of the marriage 
contract, the defendant or his representative shall in like manner, upon good cause shown 
and such terms as shall be just, be allowed to defend after final judgment at any time 
within one year after actual notice thereof and within three years after its rendition. If 
the defense be successful and the judgment or any part thereof shall have been collected or 
otherwise enforced such restitution may thereupon be compelled as the court shall direct; 
But the title to property, sold under such judgment to a purchaser in good faith, shall not 
thereby be affected. 

269.48 Adding new defendants. In every action the summons 01' the summons and 
complaint may be amended of course, without costs, and without prejudice to the proceed
ings already had by adding other persons as parties defendant and making the proper al
legations for such purpose. Service of the amended slUnmons, together with the complaint 
or a notice of the object of the action, may be made upon such new defendants as pre
scribed in chapter 262. No further service shall be necessary on the original defendants, 
but the action shall proceed in the same manner as if the new parties had been originally 
joined. 

269.49 Copy of paper may be used, when. If any original paper or pleading be lost 
01' withheld by any person the court may authorize a copy thereof to be filed and used in
stead of the original. 

269.50 Affidavits need not be entitled. It shall not be necessary to entitle an 
affidavit in the action; but an affidavit made without a title or with a defective title 
shall be as valid and effectual for every purpose as if it were duly entitled, if it intelligibly 
refer to the action 01' proceeding in which it is made. 

269.51 Irregularities and lack of jurisdiction waived on appeal; jurisdiction exer
cised; transfer to propel' court. (1) When an appeal from any court, tribunal, officer or 
board is attempted to any court and retu1'll is duly made to such court, the respondent 
shall be deemed to have waived all objections to the regularity or sufficiency of the appeal 
or to the jurisdiction of the appellate court, unless he shall move to dismiss such appeal 
before taking or participating in any other proceedings in said appellate court. If it 
shall appear upon the hearing of such motion that such appeal was attempted in good 
faith the court may allow any defect or omission in the appeal papers to be supplied, 
either with or without terms, and with the same effect as if the appeal had been originally 
properly taken. 

(2) If the tribunal from which an appeal is taken had no jurisdiction of the subject 
matter and the court to which the appeal is taken has such jurisdiction, said court shall, 
if it appear that the action or proceeding was commenced in the good faith and belief 
that the first named tribunal possessed jurisdiction, allow it to proceed as if originally 
commenced in the proper court and shall allow the pleadings and proceedings to be amended 
accordingly; and in all cases in every court where objection to its jurisdiction is sustained 
the cause shall be certified to some court having jurisdiction, provided it appear that the 
error arose from mistake. 

A respondent's unqualified acceptance and 
retention of the appellant·s briefs, before 
motion made to dismiss the appeal, consti
tuted such participation in proceedings in 
the supreme court, as to waive objection to 
jurisdiction on the ground of late service of 
nctice of appeal. Estate of -White, 256 W 
467, 41 NW (2d) 776. 

See note to 824.05, citing Estate of Schae
fer, 261 W 481, 58 NW (2d) 427. 

See note to 274.83, citing Jaster v. Miller, 
269 W 228, 69 NW (2d) 265. 

Although the respondent's motion to dis
miss the appeal because of the appellant's 
failure to serve a copy of the undertaking 
was denied, the supreme court, because of 
the appellant's failure in such particular 
and failure to include au appendix in a first 
brief served, will allow $25 costs to the re
spondent on the motion to dismiss the ap
peal, the same to be offset against the costs 
taxable by the appellant on the appeal. 
Bulova ViTatch Co. v. Anderson, 270 W 21, 
70 NW (2d) 243. 

269.52 Mistaken remedy 01' action; no dismissal; amendment; transfer to coUrt 
having jurisdiction. In all cases where upon objection taken or upon demurrer sustained 
or after trial it shall appeal' to the court that any party chdming affirmative relief 01~ 
damages has mistaken his remedy, his action, pl'o(je~ding, cross complaint, counterclaim, 
writ, 01' relation shall not be finally dismissed -oi' quashed, but costs shall be awaJ'ded 
against him and he shall be allowed a reasonable time within which to amend and the 
amended action or proceeding shall continue in that court except in case that court has 
no jurisdiction to grant the relief sought, in which case the action in whole or in such 
divisible part in which jurisdiction is lacking shall be certified to some other court which 
has jurisdiction. 
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Where the impleaded defendants would 
have had the right to set up the defense of 
contributory negligence on the part of one 
plaintiff and to implead such plaintiff for 
purposes of contribution if the plaintiffs had 
amended their complaint to seek relief 
against the impleaded defendants, but the 
plaintiffs made no claim of negligence 
against the impleaded defendants in the en
tire action, the granting of plaintiffs' motion 
after verdict for amendment of the plead
ings or proceedings to conform to the facts 
as found by the jury, and ordering judgment 
in favor of the plaintiffs against the im
pleaded defendants, constituted prejudicial 
error requiring a new trial as to all parties. 
Rhodes v. Shawano Transfer Co. 256 W 291, 
41 NW (2d) 288. 

Where the plaintiffs stated a cause of ac
tion in ejectment under allegations, among 
others, of possession of the land in the de
fendants to the exclUSion of the plaintiffs, 
and the plaintiffs' title was put in issue by 
the defendants, the trial court properly de
nied the remedy of injunctional relief asked 
for by the plaintiffs in their complaint, but 
should not then have dismissed the com
plaint but should have proceeded with the 
cause as an action of ejectment entitling the 
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parties to have their rights in the fee of the 
premises determined. Lipinski v. Lipinski, 
261 W 327, 52 NW (2d) 922. 

A mistaken remedy does not necessarily 
require the dismissal of an action. Where 
the complaint alleged a relation of agency 
between the defendant and her son in the 
son's procurement of services and material 
from the plaintiff, and the proof did not 
establish an agency relation, but did estab
lish the essential elements of quasi contract 
entitling the plaintiff to recover for unjust 
enrichment the trial court, instead of dis
missing the action, should have granted the 
plaintiff's motion to amend the complaint 
to conform to the proof and for judgment 
based on quasi contract. Nelson v. Preston, 
262 W 547, 55 NW (2d) 918. 

If the supreme court were to determine 
that mandamus was not the proper remedy 
but rather an action for injUnction, the 
court would be required to remand the case 
to the trial court to permit the plaintiff to 
amend, and this would be pure futility since 
it would merely change the type of affirm
ative relief granted in view of the fact that 
the merits of the controversy have been 
determined. State ex reI. Grosvold v. Board 
of Supervisors, 263 W 518, 58 NW (2d) 70. 

269.53 Release of joint debtor; effect. (1) If any creditor t€l whom persons are 
jointly indebted, either upon contract or the judgment of a court of record, shall release 
any of them such release shall operate as a satisfaction or discharge of such joint debt 
to the amount of the proportion which the person so l'eleased ought in equity, as between 
himself and the other joint debtors, to pay; and the balance of such joint debt shalll'emain 
in force as to joint debtors not released and may be enforced against them. If the amount 
paid by a debtor to procure his release shall exceed the proportion of such joint debt 
which he, as between himself and co-debtors ought to pay then such joint debt shall 
thereby be satisfied to the extent of the sum so paid. If the person released is only a surety 
his release shall operate as payment of such joint debt to the extent of the money paid 
by him and no further. 
. (2) This section does not permit the discharge of a principal debtor without also dis-
charging his sureties. 

Cross Referencel See also 113.05 concerning release of co-obligor. 

269.55 Interpreters for deaf mutes. Upon trial 01' examination of any deaf mute 01' 
deaf person who is unable to read and write, or upon any examination into the mental 
status of any such person, the court or person 01' body conducting such trial 01' examina
tion shall call in an interpreter competent to converse in the special language, oral, manual 
or sign, familial' to or used by such deaf mute or deaf person. The necessary expense of 
furnishing such interpreter shall be paid by the county in which such trial or examination 
is held if satisfactory proof he offered that said deaf mute or person is unable to pay the 
same. 

269.56 Declaratory judgments act. (1) SCOPE. Courts of record within their re
spective jurisdictions shall have power to declare rig-hts, status and other legal relations 
whether or not further relief is or could be claimed. No action or proceeding shall be opw 
to objection on the ground that a declaratory judgment or decree is prayed for. The dec
laration may be either affirmative or negative in form and effect; and such declarations 
shall have the force and effect of a final judgment or decree. 

(2) POWER- TO CONSTRUE) ETC. Any person interested under a deed, will, written con
tract or other writings constituting- a contract, or whose rights, status or other legal rela
tions are affected by a statute, municipal ordinance, contract or franchise, may have deter
mined any question of construction 01' valic1ity arising unc1er the instrument, statute, ordi
nance, contract Oil' franchise and obtain a declaration of rights, status 01' other legal rela
tions thereunc1er. No party shall be denied the right to have declared the validity of any 
statute or municipal ordinance by virtue of the fact that he holds a license 01' permit under 
such statutes or ordinances. 

(3) BEFORE BREACH. A contract may be construed either before 01' after there has 
been a breach thereof. 

(4) EXECUTOR, ETC. Any person interested as 01' through an executor, administrator, 
trustee, guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin or cestui 
que tl'Ust, in the administration of a trust, or of the estate of a decedent, an infant, lunatic 
01' insolvent, may have a declaration of rights or legal relations in respect thereto: 

(a) To ascertain any class of creditorsl devisees, legatees, heirs, next of kin or 
others; or 
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(b) To direct the executors, administrators or trustees to do or abstain from doing any 
particular act in their fiduciary capacity; or 

(c) To determine any question .urisiJ;g in the administration of the estate or trust, in
cluding questions of construction of wills and other writings. 

(5) ENUMERATION NOT EXCLUSIVE. The enumeration in subsections (2), (3) and (4) 
does not liJnit 01' restrict the exercise of the general powers conferred in subsection (1) in 
any proceeding where declaratory relief is sought, in which a judgment or decree will ter
minate the 'controversy or remove an uncertainty. 

(6) DISCRETIONARY. The court may refuse to render or enter a declaratory judgment 
01' decree where such judgment or decree, if rendered or entered, would not terminate the 
uncertainty or controvcrsy giving rise to the proceeding. 

(7) R,EVIEW. All orders, judgments and decrees under this section may be reviewed as 
other orders, judgments and decrees. 

(S) SUPPLEMENTAL RELIEF. Further relief based on a declaratory judgment or de
cree may be granted whenever necessary or propel'. The application therefor shall be by 
petition to a court having jurisdiction to grant the relief. If the application be deemed 
sufficient, the court shall, on reasonable notice, require any adverse party whose rights have 
been adjudicated by the declaratory judgment or decree, to show cause why further relief 
should not be grani'ed forthwith. 

(9) JURY TRIAL. When a. proceeding under this section involves the determination of 
an issue of fact, such issue may be tried and determined in the same manner as issues 
of fact are tried and determined in other civil actions in the court in which the proceeding 
is pending. 

(10) COSTS. In any proceeding under this section the court may make such award of 
costs as may seem equitable and just. 

(11) PARTIES. When declaratory relief is sought, all persons shall be made parties 
who have or claim any interest which would be affected by the declaration, and no declara
tion shall prejudice the right of persons not parties to the proceeding. In any proceeding 
which involves the validity of a municipal ordinance or franchise, such municipality shall 
be made a party, and shall be entitled to be heard, and if the statute, ordinance or franchise 
is alleged to be unconstitutional, the attorney-general of the state shall also be served with 
a copy of the proceeding and be entitled to be heard. 

(12) CONSTRUCTION. This section is declared to be remedial; its purpose is to settle 
and to afford relief from uncertainty and insecurity with respect to rights, status and 
other legal relations; and is to be liberally construed and administered. 

(13) WORDS CONS'l'RUED. The word "person" wherever used in this section, shall be 
construed to mean any person, partnership, joint stock company, unincorporated associa
tion or society, 01' municipal or other corporation of any character whatsoever. 

(14) PROVISIONS SEVERABLE. The several sections and provisions of this section ex
cept subsections (1) and (2) are hereby declared independent and severable, and the 
invalidity, if any, of any part 01' feature thereof shall not affect or l'ender the remainder of 
the act invalid or inoperative. 

(15) UNIFORMITY OF INTERPRETATION. This section shall be so interpreted and con
strued as to effectuate its general purpose to make uniforIll the law of those states which 
enact it, and to harmonize, as far as possible, with federal laws and regulations on the sub
ject of declaratory judgments and decrees. 

(16) SHORT TITLE. This section may be cited as the "Uniform Declaratory Judgments 
Act." 

History: 1951 c. 20. 
In a declaratory judgment affirmed on 

appeal, a seniority contract between plain
tiff employes and employer was held valid 
against later attempts by the defendant 
union and the employer, to change the same, 
and thereby avoid the provisions of the 
seniority con tract. Plain tiffs were en titled 
under (8), on their application for supple
mental further relief, to a hearing and an 
adjudication as to whether they had the 
right to specific performance in relation to 
their rights under the seniority contract; 
and on the trial court's denial thereof they 
were entitled to appeal and have a l'(lview 
of the adjudication in question. An aotlon for 
declaratory relief is essentially equitable in 
character. The supplemental relief con
templated by (8) is not limited to further 
declaratory relief, but includes any relief 
essential to mal,\ng effective the declaratorf 

judgment entered by the court. Belanger v. 
Local Division No. 1128. 256 W 274, 40 NW 
(2d) 504. 

The trial court by declaratory judgment. 
and the supreme court on appeal, had de
termined that a union had acted arbitrarily, 
unfairly, and capriciously toward the plain
tiff employes in changing a 1937 seniority 
agreement by a 1947 collective-bargaining 
contract with the employer bus company. 
and that the 1947 bargaining contract was 
invalid in such respect, but that a seniority 
agreement could be changed by valid negoti
ations between the unio11 and the employer. 
The trial court, on the plaintiff's application 
for supplement relief based on such declara
tory judgment, rig)1tly concluded that it 
should not pass on the validity of a subse
quent bargaining contract which was not 
in existence and. not the subject of litigation 
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when the case was tried. Belanger v. Local 
Division No. 1128, 256 W 479, 41 NW (2d) 
607.. . 

The city of Milwaukee and its chief of 
police brought an action for a declaratory 
juugment that the city police department 
had no legal obligation to respond to a de
mand of the county sheriff that city police 
assist in preserving order at a strike-bound 
plant outside the city. Plaintiffs moved for 
summary judgment 12 months after the 
sheriff had made his demand; the term of 
office of the sheriff who had made such de
mand had terminated several mouths prior 
to the hearing on the motion, so there did not 
exist a justiciable controversy because of 
which the plaintiffs were stlll entitled to a 
judicial determination, and the case had be
come moot, warranting the denial of the 
motion. City of Milwaukee v. Milwaulree 
County, 256 W 580, 42 NW (2d) 276. 

An action against the commissioner of 
taxation, the director of the state depart
ment of budget and accounts and the state 
treasurer for a declaratory judgment con
struing 71.14 (2), relating to the apportion
ment and distribution of income taxes col
lected and transmitted to the state treasurer, 
was not a suit against the state and was, 
therefore, a proper action against the named 
defendants for declaratory relief. MilwaukGe 
v. Wegner, 258 W 285, 45 NW (2d) 699. 

Judicial constructions of the uniform 
declaratory judgments act in other states 
prior to its enactment in Wisconsin came 
with it. The section does not compel or per
mit the courts to give advisory opinions, and 
they properly refuse declaratory judgments 
thereunder unless the pleadings present a 
justiciable controversy ripe for jUdicial de
termination. Skowron v. Skowron, 259 ,V 17, 
47 NW (2d) 326. 

A wife's complaint against a husband for 
a judgment declaring void an antenuptial 
contract stating that the husband would 
provide a home for the wife during the mar
riage, and settling the amount she would 
rE'ceive at his death if she survived him and 
also what she would receive if they were 
divorced, did not present a justiciable con
troversy ripe for judicial determination, in 
that the contract was concerned with future 
and contingent rights except as to the pro
vi~ion for a home for the wife, and the com
plaint raised no issue as to that nor any 
other issue warranting a present adjudica
tion concerning the antenuptial contract. A 
judgment concerning the contract in question 
could not settle the controversy presented by 
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the allegations of the wife's complaint that 
by reason of the antenuptial contract the 
husband was refusing to share his title to 
his property or his control of his financial 
affairs with the wife, since he had a right to 
retain such ownership and control, and no 
judgment concerning the antenuptial con
tract could alter such right. Skowron v. 
Skowron, 259 W 17, 47 NW (2d) 326. 

In an acton to set aside a deed to the 
plaintiff's home conveyed by the plaintiff to 
the defendants in consideration of certain 
payments to be made and a promise to pro
vide for the plaintiff's support, wherein the 
defendan ts offered to the plain tiff a judg
ment setting aside such deed, the plaintiff 
was not entitled to declaratory relief de
claring her to be an accommodation maker 
and defining her rights as such in relation 
to a note and mortgage covering the prem
ises, since there was no showing that a de
cision was necessary in order to guide the 
plaintiff, and an opinion in the present ac
tion would be only advisory. Voight v. 
Walters, 262 W 356, 55 NW (2d) 399. 

See note to 227.20 citing Superior v. 
Committee on Water Pollution, 263 W 23, 
56 NW (2d) 501. 

In an action for a declaratory judgment, 
brought by a pharmaceutical association 
against the state board of pharmacy, 
charged with the administration and en
forcement of 151.07, which action involved 
at most a difference of opinion between the 
plaintiffs and the defendants concerning the 
violation of such statute by persons not 
parties to the action, the requested declara
tory judgment would not be binding on such 
persons not parties but would be merely an 
advisory opinion, beyond the scope of 269.56, 
and would not terminate the uncertainty or 
controversy giving rise to the proceeding, so 
that the determination of the trial court, 
ruling. on demurrer that the complaint did 
not state a cause of action and that there 
was a defect of parties defendant, properly 
disposed of the matter. Wisconsin Pharma
ceutical Asso. v. Lee, 264 W 325, 58 NW 
(2d) 700. 

"There the pleadings showed an actual 
and bona fide controversy as to the validity 
of the lease to be determined by law, in 
that the uncertainty with relation to the 
validity of the lease was a legal uncertainty 
as distinguished from an uncertainty in 
fact, the matter was properly one for a de
claratory judgment. Milwaukee Hotel Wis
consin Co. v. Aldrich, 265 W 402, 62 NW 
(2d) 14. 

269.57 Inspection of documents and property; physical examination of claima.nt. 
(1) The court, or a judge thereof, may, upon due notice and cause shown, order either 
party to give to the other, within a specified time, an inspection of property or inspec
tion and copy 01' permission to take a copy of any books and documents in his possession 
or under his control containing evidence relating to the action or special proceeding 01' 

may require the deposit of the books or documents with the clerk and may require their 
production at the trial. If compliance with the order be refused, the court may exclude 
the paper from being given in evidence or punish the party refusing, 01' both. 

(2) The court 01' a presiding judge thereof may, upon due notice and cause shown, 
in any action brought to recover for personal injuries, order the person claiming dam
ages for such injuries to submit to a physical examination by such physician or physicians 
as such court or a presiding judge may order and upon such terms as may be just; and 
may also order such party to give to the other party or any physician named in the order, 
within a specified time, an inspection of such X-ray photographs as have been taken in 
the course of the treatment of such party for the injuries for which damages are claimed, 
and inspection of hospital records and other written evidence concerning the injuries 
claimed and the treatment thereof; and if complianae with the portion of said order 
directing inspection be refused, the court may exclude any of said photographs, papers 
and writings so refused inspection from being produced upon the trial or from being 
used in evidence by reference or otherwise on behalf of the party so refusing. 

This section is remedial and must be 
construed liberally. It is an abuse of dis
cretion to deny plaintiff access to books 
which would diselose business profits to sus
tain plaintiff's claim under a profit-sharing 
contract, where defendant did not deny that 
the records oontainEld the information, even 
though the ~"qne records would disclose 

other information to the plaintiff who is 
now a business competitor. Tilsen v. Rubin, 
268 W 131, 66 NW (2d) 648. 

The provisions of (1), that the court may 
order either party to give to the other an 
inspection and copy or permission to take 
a copy of any books and documents in his 
IWssession or under his control containing 
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evidence relating to the 'action "or" may 
require the deposit of the books or docu
ments with the clerk and may require their 
production at the trial, are not mutually ex
clusive and the court may, in its sound dis
cretion, grant both in the same order. 
Culligan, Inc. v. Rheaume, 268 W 298, 67 NW 
(2d) 279. 

In an action of unfair competition charg
ing defendant with inducing breaches of 
contract and illegal use of trade secrets and 
trade-marks in nation-wide sales, it was not 
an abuse of discretion to require defendant 
to deposit all of its sales records for inspec
tion, even as to purchasers not franchised 
by plaintiff, and defendant need not be 
given the right to supervise plaintiff's ex
amination thereof. Culligan, Inc. v. Rhe
aume, 268 W 298, 67 NW (2d) 279. 

In an action not technically a bill for 
accounting but an action of unfair competi
tion seeking injunctional relief and dam
ages, part of which damages may be meas
ured by an accounting of the defendant's 
profits, the trial court may make an inter
locutory determination of the issue of unfair 
competition before proceeding with the trial 
of the issue of damages. In view of such 
fact, and that an inspection of the defend
ant's records of its sales to the plaintiff's 
franchised service operators may be neces
sary to establish that the defendant caused 
such operators to breach their contracts, ir
respective of the issue of proving the extent 
of the damages plaintiff suffered by reason 
thereof, the trial court was not required 
first to make an interlocutory determination 
of whether the plaintiff was entitled to 
have an accounting of profits before order ... 
ing an inspection of the defendant's salas 
records. Culligan, Inc. v. Rheaume, 268 W 

298i ;7 a~~cHo~~ ;~9i'ecover on a 'barn-con
struction contract, wherein the defendant 
counterclaimed for damages because of 
defective construction, the plaintiffs' motion, 
made in open court on the day the case was 
called for trial, for an order permitting 
inspection of the barn, was not a substitute 
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for the notice and application required by 
(1), and would not support an order permit
ting inspection, regardless of whether there 
was an agreement between counsel con
cerning inspection and whatever Its ·terms 
may have been. Zutter v. Kral, 268 W 606, 
68 NW (2d) 590. 

In an action for personal injuries, 
wherein the plaintiff testified on adverse 
examination before trial, that since the ac
cident, and attributable to it, a prior sus
ceptibility to bronchitis and a prior condi
tion of nervousness were much increased, 
and that he now experiences psychiatric 
difficulties, and also testified that before 
the accident he had received medical treat
ment for bronchitis and had consulted psy
chiatrists, the records of such psychiatrists, 
as well as the records of the doctors per
taining to the prior bronchitis, were subject 
to inspection by the defendants under (1). 
Thompson v. Roberts, 269 W 472, 69 NW 
(2d) 482. 

The orders contemplated by (1) are dis
cretionary, but an order denying an inspec
tion of records thereunder, if based purely 
on a mistaken view of the law, is not con
sidered to be an exercise of discretion, and 
is not affected by the rule that the trial 
court is not to be rQversed except for an 
abuse of discretion. Thompson v. Roberts, 
269 W 472, 69 NW (2d) 482. 

The term "eVidence," as used in (1), in
cludes records relating to the action al
though in and of themselves such records 
may not be admissible in evidence as in
dependent evidentiary documents. The ad
missibility of such records in evidence must 
be determined on the trial and may depend 
on many things, including the foundation 
laid for the introduction thereof, but the 
right or a party to inspect records relating 
to the action does not depend on his ability 
to get the rE\cords admitted in evidence at 
the trial, nor on the court's opinion, pres
ently, of their probable admissibility. 
Thompson v. Roberts, 269 W 472, 69 NW 
(2d) 482. 

269.59 Oonsolidation of actions. The circuit ~ourt may, upon notice, order certified 
to said court any civil actiI!Jn pending in any other court in the same county for the pur
pose of consolidation or consolidation for trial with any action pending in said circuit 
court, in any case where such consoljdation or consolidation for trial would be proper if 
the actions were originally brought in said court. Sections 261.10 and 261.11 so far as 
applicable shall govern such change in the place of trial. The change shall be deemed 
complete and the action transmitted shall proceed as other actions in the circuit court, 
upon the filing of the papers in said court, 

269.60 Borrowing court files regulated. The clerk shall not permit any paper filed 
in his office to be taken thel'efrom unless upon written order of a judge of the court. The 
clerk shall take a wl'itten I'eceipt for all papers so taken and preserve the same until such 
papel's are returned. Papel's so taken shall be returned at once upon request of the clerk 
01' presiding judge, and no paper shall be kept longer than ten days. If any paper is not 
retul'l1ed to the clel'k within ten days the person retaining the paper shall not be permit
ted to take any other paper fl'om the office of the clerk until such paper shaH have been 
returned. All papers in causes on the calendar shall 1)e l'eturned to the clerk at least one 
day before the opening of the term, and no paper in any cause shall be taken from the 
coul'thouse during the trial of such cause except upon written order of the presiding 
judge. 

269.65 Pre-trial procedure. (1) In any action, the court may in its discrijtion 
direct the attol'l1eys fo1' the parties to appear before it for a corifel'ence to consider: 

(a) The simplification of the issues; 
(b) The necessity or desirability of amendments to the pleadings; 
(c) The possibility of obtaining' admissions of fact and of documents which will avoid 

unnecessary proof; 
(d) The limitation of the number of expert witnesses; 
(e) The advisability of a preliminary reference of issues for findings to be used as 

evidence when the trial is to be by jury; 
(f) Such other matters as may aid in the disposition of the action. 
(2) The court shall make an order which I'ecites the action taken at the conference, 

the amendments allowed to the pleadings, and the agreements made by the parties as 
to any of the matters considered, and which limits the issues for trial to those not disposed 
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of by admissions or agreements of counsel; and such order when entered controls the subse
quent course of the action, unless modified at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule a pre-trial calendar on which actions may be 
placed for consideration as above provided and may either confine the calendar to jury 
actions or to nonjury actions or extend it to all actions. 

269.70 Concilill,tors. (1) A circuit judge of the circuit court of any cOlmty may 
appoint, and remove at any time, any retired circuit judge to act, in matters referred to 
him by the judge, in conciliation matters and in pre-trial procedure under s. 269.65. When 
a matter for conciliation is referred to him for such purpose, the conciliator shall have 
full al1thority to heal', determine and report findings to the court. Such conciliators may 
be appointed court commissioners as provided in s. 252.14 (2). 

(2) The circuit judges of such county shall make rules, not inconsistent with law, 
governing procedure 1)efore and pertaining to such conciliators and the county board shall 
fix and provide for their compensation. 

History: 1953 c. 610; 1955 c. 420. 

269.80 Settlements in behalf of minors; judgments. (1) COMPROMISE OR SETTLE
MENT. A compromise or settlement of an action or pl'oceetling to which a minor 01' men
tally incompetent person is a pa:rty may be made by his guarclian ad litem with the ap
proval of the court in which sueh action 01' proceeding is pending. 

(2) COMPROMISE OR SETTLEMENT WITHOUT AOTION. A cause of action in favor of or 
against a minor or mentally incompetent person may, with the a;pproval of any court of 
reeord, be settled by a, guardian ad litem without the commencement of an action thereon; 
and for such purpose, the com't may appoint a, guardian ad litem upon application made 
as provided in sub. (2). An order approving a settlement or compromise lmder tIns sub
section and directing the consunlll1ation thereof shall havel the same force and effect as 
a judgment of the court. 

(3) AMOUNTS NOT EXOEEDING $1,000. (a) If the amolmt awm:ded to a minor by 
judgment or an order of the court approving a compromise settlement of a claim or cause 
of action of said minor does not exceed $1,000 (exclusive of interest and the costs and 
expenses of the action, including attorney's fees and fees allowed to the gua:rclian ad litem), 
and if there is no genel'al guardian of the ward, the court may upon application by the 
guardian ad litem aiter judgment, or in the order approving settlement, fix and allow sueh 
expenses, authorize the payment of said moneys to the clerk of the court, authorize and 
direct the guardian ad litem upon said payment to satisfy and discharge the judgment, or 
to execute releases to the parties entitled thereto and enter into a stipulation dismissing 
the action upon its merits. Said order may also direct the clerk upon such pay:ment to him 
to pay such costs and expenses and to dispose of the balance as provided in s. 319.02 (5). 

(b) The clerk of the court shall deposit said funds in a bank approved as provided by 
ch. 34, but shall not be permitted to invest any funds coming into his hands pursuant to 
this section. 

(4) VOLUNTARY APPEARANOE OR WAIVER; LIMITATION. No guaJ:dian ad litem for any 
party to any action or special proceeding may enter a vohmtary appearance for his ward 
or waive the service of any process or notice required by law to obtain jmisdiction of such 
party. 

Histm'Y: 1955 C. 210. 




