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SHORT TITLE,, GENERAL CONSTRUCTION
AND

SUBJECT' MATTER.
402. 101 Short title. This chapter shall be
known and may be cited as uniform commer-
cial code-sales.

402.102 Scope; certain security and
other transactions excluded from this chap-
ter. Unless the context otherwise requires, thiss
chapter applies to transactions in goods ; it does
not applyy to any transaction which although in
the form of an unconditional contract to sell or
present sale is intended to operate only as a se-
curity transaction nor does this chapter impair
or repeal any statute regulating sales to con-
sumers, farmers or other specified classes of
buyers.

402 .103 ' Defin i t ions and index of defin i-
tions. (1) In this chapter unless the context
otherwise requires :

(a) "Buyer" means a person who buys or con-
tracts to buy goods ..

(b) "Good faith" in the case of a merchant
meanss honesty in fact and the observance of
reasonable commercial standards of fair dealing
in the trade

(c) ".`Receipt" of goods means takingg physical
possession of them .

(d) "Seller" means a person who sells or con-
ttacts to sell goods :

(2) Other definitions applying to this chapter
or to specified sections thereof, and the sections
in which they appear are:

(a) "Acceptance"-s 402 .606 :
(b) "Banker's credit"-s 402'.325
(c) "Between merchants"-s : 402 104 .
(d) "Cancellation"=s . 402 106 (4),
(e) "Commercial unit"-s 402,105
(f) "Confirmed credit"-s 402 ..325...
(g) "Conforming to contract"-s . 402..106. .
(h) "Contract for sale"-s. 402,106 .
(i) "Cover"-s . 402 :712 .
(j) "Entrusting"-s 402 403 :
(k) "Financing agency"-s 402 .104
(1) "Future goods"-s . 402 .105 .
(m) "Goods"-s: 402 .105
(n) "Identification''-s . . 402 .501
(o) `,`Instalment contract"-s . . 402 612
(p) "Letter of credit"-s . 402 .325 . .
(q) "Lot"-s : 402,105
(r) "Merchant"-s. 402 104,
(s) "Overseas"-s . 402 . . .323 . .
(t) "Person in position of seller"-s. 402. .707 ..
(u) "Present sale"-s 402 106
(v) "Sale"-s. 402 . .106 .

402.105 Definitions: transferability ;
"goods"; future goods ; "lot"; "commer-
cial unit". (1) "Goods" means all things (in-
cluding specially manufactured goods) which
are movable at the time of identification to the
contract for sale other than the money in which
the price is to be paid, investment securities (ch
408) and things in action . "Goods" also in-
cludes the unborn young of animals and grow-
ing crops and other identified things attached to
realty as described in s . 402. 107 on goods to be
severed from realty
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(w) "Sale on approval"-s 402 .. 326 . .
(x) "Sale or ' return"--s, 402 . . 326 ..
(y) "Termination"-s . 402 . 106 .
(3) The following definitions in other chapters

apply to this chapter:
(a) : "Check"-s . 403 . . 104 . .
(b) "Consignee"-s . . 407 102,
(c) "Consignor''-s . 407 . . 102..
(d) "Consumer goods"-s . 409 ,. 109 ..
(e) "Dishonor"-s. 403 . 507
(fl "Draft"-s, 403 .. 104.
(4) In addition ch 401 contains general defini-

tions and principles of construction and inter-
pretation applicable throughout this chapter .

402.104 Definitions: "merchant"; "be .,
tween merchants"; "financing agency" . (1)
"Merchant" means a person who deals in goods
of'the kind or otherwise by his occupation holds
himself out as having knowledge or skill pecu-
liar to the practices : or goods involved in the
transact ion or to whom such knowledge or skill
may be attributed by his employment of an
agent or broker or other intermediary who by
his occupation holds himself' out as having such
knowledge or skill ,: ,

(2),"Financing agency" means a bank, finance
company or other person : who im the ordinary
course of business makes advances against goods
or documents of title or who by arrangement
with either the seller or the buyer intervenes in
ordinary course to make or collect payment due
or claimed under the contract for sale, as by
purchasing or paying the seller's draft or making
advances against it or by merely taking it for
collection whether or not documents of title ac-
company the draft "Financing agency" includes
also a bank or other, person whoo similarly inter-
venes between persons who are in the position of
seller and ` buyer in respect to the goods (s .
402 . 707).

(3) "Between merchants" means in any trans-
action with respect to which both parties are
chargeable with the knowledge or skill of mer-
chants

Electronically scanned images of the published statutes.



nation" except that the canceling party also ie-
tains any remedy for breach of the whole con-
tractor any unperformed balance .

402 .107 Goods to be severed from re -
alty: recording. (1) A contract for the sale of
timber, minerals or the like or a structure or its
materials to be removed from realty is a con-
tract for the sale of goods within this chapter if
they are to be severed by the seller but until
severance a purported present sale thereof
which isnot effective as a transfer' of an interest
in land is effective only as a contract to sell . .

(2) A contract for the sale apart fiom the land
of growing crops or other things attached to
realty and capable of'severance without material
harm thereto but not described in sub . . (1) is a
contract for the sale of goods within this chapter
whether, the subject matterr is to be severed by
the buyer or, by the seller even though it forms
part of the realty at the time of"contracting, and
the parties can by identification effect a present
sale before severance ..

(3) The provisions of this section are subject
to any third party rights provided by the law
relating to realty records, and the contract for'
sale may be executed and recorded as a docu-
ment transferring an interest in land and shall
then constitute notice to third part ies- of the
buyer's rights under the contract for sale ..

FORM, FORMATION AND
READJUSTMENT OF CONTRACT. .

402 .201 Formal requirements; statutee of
frauds. (1) Except as otherwise provided in this
section a contract for the sale of goods forr the
price of $500 or more is not enforceable by way
of action or defense unless there is some writing
sufficient to indicate that a contract for sale has
been made between the patties and signedd by
the par ty against whom enforcement is sought
or by his authorized agent or broker„ A writing
is not insufficient because it omits or incorrectly
states a term agreed upon but the contract is
not enforceable under, this subsection beyond,
the quantity of goods shown in such writing .

(2) Between, merchants if within a reasonable
time a writing in confirmation of thee contract
and sufficient against the sender is received and
the party receiving it has reason to know its
contents, it satisfies the requirements of sub . (1)
against such pasty unless written notice of objec-
tion to its contents is given within 10 days after
it is received,

(3) A contract which does not satisfy the re-
quirements of'sub . . (1) but which is valid in other
respects is enforceable : . .

(a) Ifthe goods are to be specially manufac-
tured for the buyer and are not suitable for sale

(2) Goods must be both existing and identified
before any interest in them can pass . Goods
which are not both existing and identified are
"future" goods. A purported present sale of fu-
ture goods or of any interest therein operates as
a contract to sell

(3) Theree may be a sale of a part interest in
existing identified goods.. ,

(4) An undivided share in an identified bulk
of fungible goods is sufficiently identified to be
sold although the quantity of the bulk is not
determined . Any agreed proportion of such a
bulk or any quantity thereof agreed upon by
number, weight or other measure may to the
extent of the seller's interest in the bulk be sold
to the buyer who then becomes an owner in
common.,

(5) "Lot" means ,a parcel or a single article
which is the subject matter of a separate sale or
delivery, whether or not it is sufficient to per-
form the contract,

(6) "Commercial unit" means suchh a unit of
goods as by commercial usage is a single whole
for purposes of sale and division of which mate-
ally impairss its character or value on the mar-

ket or in use.. A commercial unit may be a single
article (as a machine) or a set of articles . (as a
suite of furniture or an assortment of sizes) or a
quantity (as a bale, gross, or carload) or any
other unit treated in use or in the relevant mar-
ket as a single whole .

402 . 106 Defi nitions: "contract"; "agree -
ment"; " contract for sale"; "s ale " ; "present
sale"; "conforming" to contract; "termina-
tion" ; " cancellation ". (1) I n this chapter un-
less the context otherwise requires "contract"
and "agreement" are limited to thosee relating to
the present or future sale of goods "Contract
for sale" includes both a present sale of goods
and a contract to sell goods at a future time . A
"sale" consists in the passing of title from the
seller to the buyer for a price (s . 402 .401) .,' A
"present sale" means a' sale which is accom-
plished by the making of the contract

(2) Goods or conduct including any part of a
performance are "conforming" or conform to
the contract when they are in accordance with
the obligations under the contract .

(3) "Termination", occurs when either party
pursuant to a power, created by agreement or law
puts an end to the contract otherwise than for its
bleach . On "termination" all obligations which
are still executory on both sides are discharged
but any right based on prior breach or

.perform-e ance survives.,
(4) "Cancellation" occurs when either'r party

puts an end to the contract for breach by the
other and its effect is the same as that of "termi-
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ation, during the time stated or if' no time is
stated for a reasonable time, but in no event
may such period of irrevocability exceed 3
months; but any such term of assurance on a
form supplied by the offeree must be separately
signedd by the offeror .

402 .206 Offer and acceptance in forma-
tion of contract. (1) Unless otherwise unam-
biguously indicated by the language or ciicum-
stances:'

(a)' An offer to make a contract shall be con-
strued as inviting acceptance in any manner and
by any medium reasonable in the circumstances ;

(b) An order or, other offerr to buy goods for
prompt or current shipment shall be construed
as inviting acceptance either by a prompt prom-
ise to ship or by the prompt or current shipment
of conforming or nonconforming goods, but
such a shipment of" nonconforming goods does
not constitute an acceptance if'the seller season-
ably notifies the buyer that the shipment is of-
fered only as an accommodation to the buyer .

(2) Where the beginning of a requested per-
formance is a reasonable mode of acceptance an
offeror who is not notified of acceptance within
a reasonable time may treat the offer as having
lapsed before acceptance .

402 .207 Additional terms in acceptance
or confirmation ., (1) A definite and seasonable
expression of acceptance or a written confirma-
tion which is sent within a reasonable time op-
exates as an acceptance even though it states
terms additional to or different from those of-
fered or agreed upon, unless acceptance is ex-
pressly'made conditional on assent to the addi-
tional or different terms .

(2) The additional terms are to be construed
as proposals for addition to the contract : . Be-
tween merchants such terms become part of the
contract unless :

(a) The offer expressly limits acceptance to
the terms of the offer ;

(b) They materially alter it ; or
(c) Notification of objection to them has al-

ready been given or is given within 'a reasonable
time after notice of them is received..

(3) Conduct by both parties which recognizes
the existence of a contract is sufficient to estab-
lish a contract for sale although the writings of
the parties do not otherwise establish a contract .
In such case the terms of the particular contract
consist of those terms on which the writings of
the parties agree, together with any supplemen-
tary terms incorporated under any other provi-
sions of this code .e

to others in the ordinary course of'the seller's
business and the seller, before notice of repudia-
tion is received and under circumstances which
reasonably indicate that the goods are for the
buyer, has made either a substantial beginning of'
their manufacture or commitments for their pro-
curement; or

(b) If the party against whom enforcement is
sought admits in his pleading, testimony or oth-
erwise in court that acontract for sale was made,
but the contract is not enforceable-under . this
paragraph beyond the quantity of goods admit-
ted ; or

(c) With respect to goods for which payment
has been made and accepted or which have been
received and accepted (s . 402 .606) .

402 .202 Final written expression : parol
or extrinsicc evidence.: Terms with respect to
which the.confumatory memoranda of the par-
ties agree or which are otherwise set forth in a
writing intended by the parties as a final expres-
sion of their agreement with respect to suchh
terms as are includedd therein may not be con-
tradicted by evidence of anyy prior agreement or
of a contemporaneous oral agreement but may
be explained or supplemented :

(1) By course of dealing or usage of trade (s .
401 ..205) or by course of performance (s ..
402 ..208);

(2) By evidence of consistent additional terms
unless the court finds the writing to have been
intended also as a complete and exclusive state-
ment of the terms of the agreement.

402 .203 ' Seals inoperative . The affixing of
a seal to a writing evidencing a contract for sale
or an offer to buy or sell goods does not consti-
tute the writing a sealed instrument and the law
with, respect to sealed instruments does not ap-
ply to such a contract or offer . .

402 . 204 Formation in general. (1) A con-
tract for sale of goods may be made in any man-
ner sufficient to show agreement, including
conduct by both parties which recognizes the
existencee of such a contract ..

(2) An agreement sufficient- to constitute a
contract for sale .e may be found even though the
moment of its making is undetermined..
`(3) Even though one or more terms are left

open a contract for' sale does notfail for indefi-
niteness if the parties have intended to make a
contract and there is a reasonably certain basis
for giving an appropriate remedy .

402205 Firm offers. An offer by a mer-
chant to buy or sell' goods in a signed writing
which by its terms gives assurance that it will be
held `open is not i evocable, for lack of' consider-
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402 .208 Course of performance or prac -
tical construction. (1) Where the contract for
sale involves repeated occasions for perform-
ance by either party with knowledge of the na-
ture of the performance and opportunity for ob-
jection to it by the other, any course of perform-
ance accepted or acquiesced in without
objection shall be relevant to determine, the
meaning of the agreement .

(2) The express terms of the agreement and
any such course of performance, as well as any
course of dealing, and usagee of trade, shall, be
construed whenever reasonable as consistent
with each other ; but when such construction is
unreasonable, express terms shall control course
of performance and course of performance shall
control both course of dealing and usage of trade
(s . 401 . .205) ..

(3) Subject to s . 402,209 on modification and
waiver, such course of performance is relevant to
showw a waiver or` modification of any term in-
consistent with such course of performance,

402.209 Modification, rescission and ,
waiver.. (1) An agreement modifying a contract
within this chapter needs no consideration to be
binding . .

(2) A signed agreement, which excludes modi-
fication or, rescission except by a signed writing
cannot be otherwise modified or rescinded, but
except as between merchants suchh a requirement
on a form supplied by the merchant must be
separately signed: by the other party .

(3) The . . requirements of s . 402.201 must be
satisfied if the contract as modified is within its
provisions

(4) Although ann attempt at modification or
rescission does not satisfy the requirements of
sub. (2) or (3) it can operate as a waiver .

(5) A party who has made a waiver affecting
an executory portion of the contract may retract
the waiver by reasonable notification received by
the other party that strict performance will be
required of any term waived, unless the retrac-
tion would be unjust in view of a material change
of position in reliance on the waiver..

402.210 Delegation of performance ; as-
signment of rights. (1) A partyy may perform
his duty.y through a delegate unless otherwise
agreed or, unless the other party has a substan-
tial interest in having his original pzomisoz per-
form or control thee acts required by the con-
tract No delegation of performance relieves the
party delegating of any duty to perform or any
liability for breach

(2) Unless otherwise agreed all rights of either
seller or buyer can be assigned except where the
assignment would materially change the duty of

GENERAL OBLIGATION AND
CONSTRUCTION OF CONTRACT.

402 .301 General obligations of parties .
The obligation of the seller is to transfer : and
deliver and that of the buyer is to accept . and
pay in accordance with the contract .

402 .302 Unconscionable contract or
clause. (1) I f the court as a matter of law finds
the contract or any clause of the contract to
have been unconscionable at the time it was
made the court may refuse to enforce the con-
tract, of it may erfoicee the remainder of the
contract without the unconscionable clause, or
it may so limit the application of any uncon-
scionable clause as to avoid any unconscionable
result .

(2) When it is claimed or appears to the court
that the contract or any clause thereof may be
unconscionable the partiess shall be affordedd a
reasonable opportunity to present evidence as to
its commercial setting, purpose and effect to aid
the court in making the determination .

402,3.03 Allocation or division of risks .
Where this chapter allocates a risk or -a burden
as between the parties "unless otherwise
agreed", the agreement may not only shift the
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the other party, or increase materially the bur-
den . or risk imposed on him by his contract, or
impair materially his chance of '. obtaining return
performance, : A r i ght - to damages for breach of
the whole contract or a rightt arising out of the
assignor's due performance of his entire , obliga-
tion can be assigned despite agreement other-
wise .

(3) Unless the circumstances indicate the con-
traiy a prohibition of assignment of "the con-
tract" is to be construed as barring only the
delegation to the assignee of the assignor's per-
formance
_, (4) An assignment of "the contract" or of "ail
my rights under the contract" or an assignment
in similar general terms is an assignment of
rights and unless the language or the circum-
stances (as in an assignment for, security) indi-
cate the contrary, it is a delegation of perform-
ance of the duties of the assignor and its accept-
ance" by the assignee constitutes a promise by
him to perform those duties .. This promise is
enforceable by either the assignor or the other
party tothe original contract

(5) The other party may treat any assignment
which delegates performance as creating reason-
able grounds for insecurity and may without
prejudice to hiss rights against the assignor de-
mand assurances from the assignee (s .. 402 .. 609)..
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allocation but may also divide the risk or bur-
den

402 .304 Price payable in money , goods,
realty, or otherwise. (1) The price can be
made payable in money or otherwise .. Hit is
payable in whole or in part in goods each party
is a seller of the goods which he is to transfer .

(2) Even though all or part of the price is
payable in an interest in realty the transfer of'the
goods and the seller's obligations with reference
to them are subject to this chapter, but not the
transfer of the interest in realty or the trans-
feror's obligations in connection therewith .

402 .305 Open price term . (1) The parties
if they so intend can conclude a contract for
sale even though, the price is not settled . In such
a case the price is, a reasonable price at the time
for delivery if:

(a) Nothing is said as to price ; or
(b) The pt ice is left to be agreed by the parties

and they fail to agree; or
(c) The price is to be fixed in terms of some

agreed market or other standard as set or re-
cot ded by a third person or agency and it is not
so set of recorded .'

(2) A price to be fixed by the seller or, by the
buyer means a price for him to fix in good faith . .

(3) . When a price left to be fixed otherwise
than by agreement of the parties fails to be fixed
through fault of one party the other may at his
option treat the contract as cancele d or himself
fix a reasonable price.

(4) Where, however, the parties intend not to
be bound unless the price is fixed or agreed and
it is not fixed or agreed there is no contract . In
such a 'Case the buyer must return any goods
already received or if unable so to do must pay
their reasonable value at the time of delivery and
the seller must return any portion of the price
paid on account.

402 .306 Output, requirements and exclu-
sive dealings:' (1)•A term which measures the
quantity by the" output of the seller `or the re-
quirements of the buyer means such actual out=
put or requirements as may occur in good faith ;
except -that no quantity unreasonably dispro-
portionate to-any stated estimate or in the ab-
sence of a stated estimate to any normal or ot h-
erwise:comparable prior output or requirements
may be tendered ox• demanded :

(2) A lawful agreement by either the seller or
the buyer for exclusive dealing in the kind of
goods concerned `imposes unless otherwise
agreed an obligation by the seller to use best
effortss to supply the goods and by the buyer to
use best efforts' to promote their sale .

402 .307 Delivery in single lot or several
lots . Unless otherwise agreed all goods called
for by a contract for sale must be tendered in a
single delivery and payment is due only on such
tender but where the circumstances give either
party the right to makee or, demand delivery in
lots the price if it can be apportioned may be
demanded for each lot .

402 .308 Absence of specif ied place for
delivery. Unless otherwise agreed :

(1) The place for delivery of goods is the sel-
ler's place of business or if he has none his resi-
dence ; but

(2) I n a contract for sale of identified goods
which to the knowledge of the parties at the time
of contracting are in some other place, that place
is the place for their delivery; and

(3) Documents., of title may be delivered
through customary banking channels .

402 ,309 Absence of specif i c timee provi-
sions; notice of termination. (1) The time for
shipment or delivery or any other action under'
a contract if' not provided in this chapter or
agreed upon shall be a reasonable time,

(2) Where the contract provides for successive
performances but is indefinitee in duration it is
valid for a reasonable time but unless otherwise
agreed may be terminated at any time by either
party,

(3) Termination of a contract by one party
except on the happening of an agreed event re-
quires that reasonable notification be received by
the other, party and an agreement dispensing
with notification is invalid if its operation would
be unconscionable::

402 .310 Open, time for paymentt or run-
ning of credit ; authority to ship under reser-
vation. Unless otherwise agreed :,

(1) Payment is due at the time andd place at
which the buyer is to receive the goods even
though the place of shipment is,the place of
delivery; and

(2) If`thesellet is authorized to send the goods
he may ship them under reservation, and may
tender the documents of title, but the buyer may
inspect the goods after their arrival before pay-
ment is due Unless such inspection is inconsist-
ent with the terms of the contract (s . 402 :ST3) ;
and

(3) If delivery is authorized' and made by way
of documents of title otherwise than by sub . (2)
then payment is''due at the time and place at
which the buyer is to receivethe documents re-
gardless of where the goodss are to be received ;
and ;
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402.313 Express warrant ies by affirma-
tion , promise, description , sample. (1) Ex-
press warranties by the seller are created as fol-
lows :

(a) Any affirmation of fact or promise made
by the seller, to the buyer which relates to the
goods and becomes part; of the basis of the bar-
gain creates an express warranty that the goods
shall conform to the affirmation or promise . .

(b) Any description of the goods which is
made part of the basis of the bargain creates an
express warranty that the goods shall conform to
the description.

(c.) Any sample, or model which ; is madepart

warranty
to the

)
usethat

words or
intention-to

merely the
opinion

,

ness of the basis of the bargain creates an express
'- (2) Unless otherwise agreed specifications re- that the whole of the goods shall con-

to assortment of the goods aree at thehating sample or model
buyer

form
's option and except as otherwise provided It is not necessary to the creation of an
in (

2
s.. 402 . 319 ` (1) (c) and (3) specifications or express warranty formalthe seller

arrangements relating to shipment are at the eel- such as "warrant" "guarantee", or that
's optionler make a warranty,(3) he have a specific

Where such specification would materially
affect

but an affirmation, . merely of the value of the
ect the other' party's performance buf is nott goods or a statement purporting to be

seasonably made or where one party's co-opera- or commendation : of the goodstion seller's
is necessary to thee agreed performance of does not create a warranty

the other but is not seasonably forthcoming, the
other party in addition to all other remedies : - 402 .314 Implied warranty: .: merchantabil-

(a) Is excused for any resulting delay in his qty; usage of trade . (1) .Unless excluded or
ownn performance; and modified (s 402J 16), a warranty that the goods

(b) May also either proceed to perform in any shall be merchantable is implied in a : contract
reasonable manner or after the time fore mate- for their sale if' the seller is a merchant with
rial part of his own performance treat the failure respect to goods of that kind, Under this section
to specify or to co-operate as a breach by failure the serving for value of food or drink to be con-
to deliver or accept the goods. sumed either on the premises or elsewhere is a

sale.
402.312 Warranty of title and against in- (2) Goods to be merchantable must be at least
fringements ; .: buyer'ss obligation , against in- such as
fringement. (1) Subject to sub (2) there. is in a (a) Pass without objection in the trade under
contract for sale a warranty by the seller that: the contract description; and
-- (a) The title conveyed shall be goad ; and its (b) In the case .of fungible goods, are of fair
transfer iigfitful; and average.' qualityy within the description ; and

(b) The goods shall be delivered free from any (c) Are fit for the or dinai,y purposes for which
security interest or other lien or encumbrance of suchh goods are used ; and
which the buyer at the time of contracting has (d) Run, within the variations permitted by
no knowledge; and the agreement;y of even kind, quality andd quan-

(2) A warranty under sub (1) will be excluded tity within each unit and among all units-in-
or modified only by specific language or by cir- vol.ed;: and
cumstances which give the buyer reason to know (e) Are adequately contained ; packaged, and
that the person .: selling 'does not claim title- in labeled as the agreement may require;; and,
himself or that he is purporting to sell only such • (f) Conform to the promises or affirmations of
right or title as he or a third, person may have . fact made, on, the container oi• label if"f any „

(3) Un less otherwise agreed a seller who is a (3) Unless excIuded,o r modified (s. 401316)
merchant regularly dealing in goods of the . kind other implied warranties may arise from course
warrants;that-the goods shall be deltveied-free of of dealing or usage of ;tr-a&
the rightful claim of any third person by way of
infringement or the likee but a buyer wha .fur- 402.315 Implied wartapty: fitness for par-
nishes,specifcations to the seller; must hold the , ticula r purpose. Where the seller at the time of
seller harmless . against any such claim: which contracting has reason to know ,,any particular
arises out of compliance with the specifications ., purpose for which the goods are required and

402 .310 SALES

(4) Where the seller- is required or authorized
to ship the goods on credit the credit period runs
from the time of shipment but postdating the
invoice or delaying its dispatch will correspond-
ingly delay the ., starting of the credit period :

402 .311 Options and co-operation re-
specting performance . (1) An agreement for
sale which is otherwise sufficiently definite (s .
402,204 (3)) to be a contract is not made invalid
by the fact that it leaves particulars of perform-
ance to be specified by one of the parties : . Any
such specification must be made in goodfaith
and within limits set by commercial reasonable-
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that the buyer is relying on the seller's skill or
judgmentt to select or furnish suitable goods,
there is unless excludedd or modified under s .
402.316 an implied warranty, that the goods shall
be fit for such purpose

402 .316 Exclusion or modification of war-
ranties. (1) Words or conduct relevant to the
creation' of" an express warranty and words or
conduct tending to negate or limit warranty
shall be construed wherever reasonable as con-
sistent with each other ; but subject to s: 402 .202
on parol or extrinsic evidence, negation or limi-
tation is inoperative to the extent that such con-
struction is unreasonable

(2) Subject: to sub . (3), to exclude or modify
the implied warranty of mexchantability or any
partt of it the language must mention merchanta-
bility and in case of a writing must be conspicu-
ous,'and to exclude or modify any implied war-
ranty of fitness the exclusion must be by a writ-
ing and conspicuous . . Language to exclude all
implied warranties of fitness is sufficient if it
states, for, example, that "There are no warian-
ties'which extend beyond the description on the
face hereof."

(3) Notwithstanding sub . (2):
(a),Unless the circumstances indicate other-

wise, all implied warranties are excluded by ex-
pressions like "as is", "with all faults" or, other
languagee which in common understanding calls
the buyer's attention to the exclusion of warran-
ties and makes .s plain that there is no implied
warranty ; and,

(b) When the buyer before entering into the
con t ract has : examined the goods or: the sample
or model as fully as he desired or has refused to
examine the goods there is no implied warranty
with. regard to defects which an examination
ought in the circumstances to have revealed to
him; and

(G) An implied warranty can also be excluded
or modified by course ?of dealing or- course of
performance or usage, of'l trade,

(4) Remedies for breach - of Warranty can be
limited in accordance' with : ss 402 :318 and
402 .719 on-liquidation or limitation of damages
and on contractual modification of remedy .

402:317 Cumulation a nd conflict of war-
ranfies

w
express or implied.'' Warranties

whether express or implied -shall be'- :construed
as consistent with each other'r and as cumula-
tive, but if such construction ' is unreasonable
the intention of the' : parties: shall determine
which warranty is dominant, In ascertaining
that intention the following rules apply :

( 1 ) Exact or technica l specifications displace

402.319 .. F. 0. B. and F. A . S. terms . (1)
Unless otherwisee agreed the term F.. O. B .
(which means "free on board") at ,a named
place, even though used only in connection with
the stated price, is a delivery term unde r, which :

(a) When the term is F . O. B ., the place of
shipment, the seller must at that placee ship the
goods in the manner provided in s. 402 504 and
bear the expense and risk of putting them into
the possession of the carrier; or

(b), When the term is F 0 B the place of
destination,, the seller must at his own expense
and risk transport the goods to that place and
there. tender delivery ; of them in the manner pro-
vided ins 402,503; ,,

(c) , When under either„ par . (a) or (b) the term
is also F O . B, . vessel, car or other vehicle, the
seller must in addition at his own expensee and
risk load the goods on board- If the term is F . .O,.
BB vessel the buyer must name the vessel and in
an appropriate case the seller must comply with
s , . 402 323 on, form of billl of lading

(2) Unless otherwise agreed the term F A, S .,
vessel (which means "free alongside") at a
named $oii, ieven . though used only - in, connec-
tion with the stated price, is a„del ivezy term
under whicfi the:'seller must :

(a) :At his, own expense and risk deliver the
goods : alongside the v essel in the manner usual
in that port or on a dock designated and pro-
vided by the buyer; and
'(b)- Obtain and -tender a recei pt for the goods

in exchange for which the car ri e r is under a duty
to 'issue a'bill of lading,

(3) Unless oth erwise agreed in any case falling
within sub.. (1) (a) or (c) or . (2) the buyer must
seasonably give any needed instructions for
making delive ry, including when the term is F .
A . S . or F O . B the loading berth of the vessel
and in an appropriate case its name andsailing

3597 SALES 402 .319

an inconsistent sample or model or general lan-
guage of description .

(2) A sample from an existing bulk displaces
inconsistent general language of description .

(3) Express warranties displace inconsistent
implied warranties other than an implied war-
ranty of fitness for', a particular purpose .

402 .318 Third party beneficiaries of war -
ranties, express or implied . A seller's war-
ranty whether express or implied extends to any
natural person who is in the family or house-
hold of his buyer or who is a guest in his home
if it is reasonable to expect that such person
may use, consume or be affected by the goods
and who is injured "iri person by breach of the
warranty A seller may not exclude or limit the
operation of this section .
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date. The seller , may treat the failure of needed
instructions as a failure of co-operation under s .
402 . . 311. He may also at his option move the
goods in any reasonablee manner preparatory to
delivery or shipment .

(4) Under the term E O. B vessel or F. A . S .
unless otherwise agreed the buyer must make
payment against tender of the required docu-
ments and the seller , mayy not tender nor the
buyer demand delivery of the goods in substitu-
tion for the documents . .

402.320 C. L F. and . C. & F. terms. (1) The
term C . I. F.. means that the price includes in a
lump sum the cost of the goods and the insur-
ance and freight to the named destination . The
term C. &F,. or C. F.. means that the price so
includes cost and freight to the named destina-
tion .

(2) Unless otherwise agreed and even though
used only in connection with the stated price and
destination, the term C : T F . . destination or its
equivalent requires the seller at his own expense
and r isk to :

(a) Put the goods into the possession of a car-
r i er at the port for shipment and obtain a nego-
tiable bill or bills of lading cover ing the entire
transportation to the named destination ; and

(b) Load the goods and obtain a receipt from
the carrier (which may be contained in the bill
of lading) showing that the freight has been paid
or provided for; and

(c) Obtain a policy or certificate of insurance,
including any war risk insurance, of a kind and
on terms then current >at the port of shipment in
the usual 'amount, in the currency of the con-
tract, shown to cover- the samegoods covered by
the bill of lading and 'providing for payment of
loss to the order of the buyer or for the account
of whom it may concern ; but the seller, may add
to the price the amount of the premium for any
such war risk insurance; and

(d) Prepare air invoice of the good's and pro-
cure any other documents required to effect
shipment or to comply with ' the contract ; and

(e), Forward and tender with commercial
promptness all the documents in due form and
with any indorsement necessary to perfect the
buyer's rights

( .3) Unless otherwise agreed the terrn'G & FF
of its equivalent has the same effect and imposes
upon the seller the same obligations and r i sks as
a C I. F. term except the obligation as to insur-
ance .

(4) Under the term C. L F. or C & F,R unless
otherwise agreed the buyer must make payment
against tender of the required documents and
the seller may not tender nor the buyer demand

402 .323 Eorm:of bill of lading required i n
overseas shipment;: "overseas". (1)Where
the contract contemplates overseas shipment
and contains a term C.. I. F.. or C . & F, or F. O .
B., vessel, the seller unless otherwise . agreed
must obtain a negotiable bill of lading stating
that the. goods have been loaded on board oil in
the case . of a term C L F~ or C . & F., received
for shipment, ,
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delivery of the goods in ,substitution for the
documents . .

402 .321 C. L F . or C . & F . : "net landed
weights"; "payment on arrival" ; warranty of
condition on arrival. Under a contract con-
taining a term C . I . Fl or C, . & F . :

(1) Where the price is based on or is to be
adjusted according to "net landed weights",
".`delivered weights", "out turn" quantityy or
quality or the like, unless otherwise agreed the
seller must reasonably estimate the price . The
payment due on tenderr of thee documents called
for by the contract is the amountt so estimated,
but after final adjustmentt of the price a settle-
ment must be made with commercial prompt-
ness,

(2) An agreement described in sub . . (1) or any
warranty of quality or, condition of the goods on
arrival places upon the seller the risk of ordinary
deterioration, shrinkage and the like in transpor-
tation but has no effect on the place or time of
identification to the contract for sale or delivery
or on the passing of thee risk of loss.

(3) Unless otherwise agreed where the con-
tract provides for payment on or after arrival of
the goods the seller must before payment allow
such preliminary inspection as is feasible ; but if
the goods are lost delivery of the documents and
payment are due when the goods should have
arrived .

402 .322 Delivery "ex-ship". (1) Unless
otherwise agreed a term for delivery of goods
"ex-ship" (which means from the carrying ves-
sel) or in equivalent language is not restricted to
a:paxticular ship and requires delivery from, a
ship whichh has ..s reached a place at the named
port of destination- where goods of the kind are
usually discharged.

(2) Under, :such a term unless otherwise
agreed :

(a) Thee seller must discharge all liens arising
out of the carriage and furnish the buyer'r with a
direction which puts the carrier under; a duty to
deliver the goods;, and

(b) The risk of loss does not pass to the buyer
until the goods, leave the ship's tackle or axe
otherwise properly unloaded .
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402 .324 "No arrival , no sale " term. Un-
der a term "no arrival, no sale" or terms of like
meaning, unless otherwise agreed:

(1) The seller, must properly ship conforming
goods and if they arrive by any means he must
tender them on arrival but he assumes no obliga-
tion that the goods will arrive unless he has
caused the nonaiiival ; and

(2) Where without fault of the seller the goods
are in part lost or have so deteriorated as no
longer to conform to the contract or arrive after
the contract' time, the buyer may proceed as if
there had been casualty to identified goods (s .
402.613)

402 .325 "Letter of credit " term; "con -
firmed credit". (1) Failure of the buyer season-
ably. to furnish an agreed letter of credit is a
breach of thee contract for sale..

(2) The delivery to seller of a proper letter of
credit suspends the buyer's obligation to pay . If
the letter of credit is dishonored, the seller may
on seasonable notification to the buyer require
payment directly from him . .

(3) Unless otherwise agreed the term "letter of
credit" or "banker's credit" in a contract for sale
means an irrevocable credit issued by a financing
agency of good repute and, where the shipment
is overseas, of good international repute. The
term "confirmed credit" means that the credit
must also carry the direct obligation of'such an
agency which doess businesss in the seller's finan-
cial market

402 .326 Sale on approval and sale or re-
tu rn ; consignment sales and rights of credi-
tors. (1) Unless otherwise agreed, if delivered

402 .327 Special incidents of sale on ap -
proval and sale or return . (1) Under a sale on
approval unless otherwise agreed:

(a) Although the goods are identified to the
contract the risk of'losss and the title do not pass
to the buyer until` acceptance; and

(b) Use of the goods consistent with the pur-
pose of trial is not acceptance but failure season-
ably to notify the seller of election to return the
goods is acceptance, and if the goods conform to
the contract acceptance of any part is acceptance
of the wholeand

(c) After due notification of election to return,
the return is at the seller's risk and expense but
a merchant' buyer must follow any reasonable
instr uctions.

(2) Under 'a sale or return unless otherwise
agreed :
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(2) Where in a case within sub . (1) a bill of
lading has been issued in a set of parts, unless
otherwise agreed if the documents are not to be
sent from abroad the buyer may demand tender
of the full set ; otherwise only one part of the bill
of lading need be tendered.. Even if the agree-
ment expressly requires a full set :

(a) Due tender of a single part is acceptable
within the provisions of s . . 402,508 (1) on cure of
improper delivery; and

(b) Evenn though the full set is demanded, if
the documents are sent from abroad the person
tendering an incomplete set may nevertheless
require payment upon furnishing an indemnity
which the buyer in good faith deems adequate . .

(3) A shipment by water or by air or a con-
tract contemplating such shipment is "overseas"
insofar as by usage of trade or agreement it is
subject to the commercial, financing or shipping
practices characteristic of international deep wa-
ter commerce .

SALES 402 .327

goods may be returned by the buyer even
though they conform to the contract, the trans-
action is:

(a) A "sale on approval" if the goods are deliv-
eredprimarily for use; and

(b) A "sale or return" if the goods are deliv-
ered primarily for resale . .

(2) Except as provided in sub .. (3), goods held
on approval are not subject to the claims of the
buyer's creditors until acceptance ; goods held on
sale or , return are subject to such claims while in
the buyer's possession ..

(3) Where goods are delivered to a person for
sale and such person maintains a place of busi-
ness at which he dealss in goods of the kind in-
volved, under a name other than the name of ' the
person making delivery, then with respect to
claims of creditors of ' the person conducting the
business the goods are deemed to be on sale or
return This subsection is applicable even
though an agreement purports to reserve title to
the person making delivery until payment or
resale or uses such words as "on consignment"
or "on memorandum", However, this subsec-
tion is not applicable if the person making deliv-
ery :

(a) Complies with an applicable law providing
for a consignor's interest or the like to be evi-
denced by a sign; or

(b) Establishes that the person conducting the
business is generally known by his creditors to
be substantially engaged in selling the goods of
others; or

(c) Complies with the filing provisions of ch .
409. _

(4) Any "or return" term of a contract for sale
is to be treated as a separate contract for sale
within s .. 402201 and as contradicting the sale
aspect of' the contract within s . 402,202 on parol
or extrinsicc evidence .
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buyer, is limited in effect to a reservation of a
security interest Subject to these provisions and
to the provisions of ch, 409, title to goods passes
from the seller to the buyer in any manner and
on any conditions explicitly agreed on by the
parties.

(2) Unless otherwise explicitly agreed title
passes to the buyer at the time andd place at
which the seller completes his performance with
reference to the physical delivery of the goods,
despite any reservation of a security interest and
even though a document of title is to be delivered
at a different time or place; and in part icular and
despite any reservation of a security interest by
the bill of lading :

(a) I f the contract requires or authorizes the
seller to send the goods to the buyer but does not
require him to deliver, them at destination, title
passes to the buyer at the time and place of
shipment; but

(b) If the contract requires delivery at destina-
tion, title passes on tender there . .

(3) Unless otherwise explicitly agreed where
delivery is to be made without moving the goods :

(a) If the seller is to deliver a document of
title, title passes at the time when and the place
where he delivers such documents; or

(b) If the goods are at the time of contracting
alreadyy identified and no documents are to be
delivered, title passes at the time and place of
contracting .

(4) A rejection or other refusal by the buyer
to receive or retain the goods, whether or not
justified, or a,justified revocation of acceptance
revests title to the goods in the seller ., Such rev-
esting occurs by operation of law and is not a
"sale" .

402 .402 Rights of seller 's cred itors
against sold goods. (1) Except as provided in
subs . . (2) and (3), rights of unsecured creditors
of the seller with respect to goods which have
been identified to a contract for sale are subject
to the buyer's rights to recover the goods under
ss„ 402,502 and 402..716.

(2) A creditor of the seller may treat a sale or
an identification of goods to a contract for sale
as void if as against him a retention of possession
by the seller is fraudulent under any rule of law
of the state where the goods are situated, except
that retention of possession in good faith and
current course of trade by a merchant-seller for
a commercially reasonable time after a sale or
identification is not fraudulent: .

(3) Nothing in this chapter shall be deemed to
impair the rights of creditors of the seller :

(a) Under the provisions of ch . 409 ; or
(b) Where identification to the contract or

delivery is made not in current coursee of trade

(a) The option to return extends to the whole
or any commercial unit of the goods while in
substantially their original condition, but must
be exercised seasonably; and

(b) The return is at the buyer's risk and ex-
pense .

402 .328 . Sale by auction. (1) In a sale by
auction if goods are put up in lots each lot is the
subject of a separate sale ..

(2) A sale by auction is complete when the
auctioneer so announces by the fall of the ham-
mer or in other customary manner . Where a bid
is made while the hammer is falling in accept-
ance of a prior bid the auctioneer may in his
discretion reopen the bidding or declare the
goods sold under the bid on which the hammer
was falling..

(3) Such a sale is with reserve unless the goods
are in explicit terms put up without reserve : In
an auction with reserve the auctioneer may with-
draw the goods at any time until he announces
completion of the sale . In an auction without
reserve, after the auctioneer calls for bids on an
article or lot, that article or lot cannot be with-
drawn unless no bid is madee within a reasonable
time . I n either, case a bidder may retract his bid
until the auctioneer's announcement of comple-
tion of the sale, but a bidder's retraction does not
revive any previous bid .. .

(4) If the auctioneer, knowingly receives a bid
on the seller's behalf or the seller makes or pro-
cures such a bid, and notice has not been given
that liber ty for such bidding is reserved, the
buyer may at his option avoid the sale or take the
goods at thee price of the last good faith bid prior
to the completion of the sale : This subsection
shall not apply to any bid at a forced sale .

TITLE, CREDITORS AND GOOD FAITH
PURCHASERS..

402.401 Passing of title ; reservation for
security; limited appl icati on of this section .
Each provision of this chapter with regard to
the rights, obligations and remedies of the
seller, the buyer, purchasers or other third par-
ties applies irrespective of title to the goods ex-
cept where the provision refers to such title . . I n-
sofar as situations are not covered by the other
provisions of this chapter and matters concern-
ing title become material the following rules ap-
ply :

(1) Title to goods cannot pass under a contract
for sale prior to their identification to the con-
tract (s . . 402 .501), and unless otherwise explicitly
agreed the buyer acquires by their' identification
a speciall property as limited by this code, . Any
retention or reservation by the seller of the title
(property) in goods shipped or, delivered to the
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but in satisfaction of or, as security for, a pre-
existing claim for money, security or the likeand
is made under, circumstances which under any
rule of law of the state where the goods are
situated would apart from this chapter `consti-
tute the transaction a fraudulent transfer or
voidable preference.

402 .403 , Power to transfer; good faith
purchasee of goods ; "entrusting". (1) A pur-
chaser of goods acquires all title which his
transferor had or had power to transfer' except
that a purchaser of a limited interest acquires
rights only to the extent of the :interest pur :-
chased. A person with voidable title has power
to transfer', a good title to a good faith, purchaser
fog value When goods have been delivered un-
der a transaction of purchase the purchaser has
such power even though :

(a) The transferor was deceived as to the iden-
tity of the purchases; ox

(b) The delivery was in exchange for a check
which is later dishonored ; or

(c) It was agreed that the transaction was to
be a "cash sale"; or

(d) The delivery was procured through fraud
punishable as larcenous under the criminal law .

(2) Any entrusting of possession of goods to a
merchant who deals in goods of that kind gives
him power to transfer all rights of the entruster
to a buyer in ordinary course of business .

(3) "Entrusting" includes any delivery `and
any acquiescence in,retention of possession re-
gardless: of any condition expressed between the
parties to the delivery or, acquiescence and re-
gardless of whether the procurement of the en-
trusting or. the, possessor's disposition of the
goodss have been . such as to be laicettous under
the criminal law.

(4) The rights of other purchasers of" goods
and of lien creditors are governed by chs : .406,
407 and 409

PERFORMANCE .

402 .501 Insurable interest in goods;
manner of identification of goods. (1) The
buyer obtains a special property and an insura-
ble interest in goods by identification of existing
goods as goods to which the contract refers
even though the goods so identified are noncon-
forming and he has an option to return or reject
them :`Such identification can be made at any
time and in any manner explicitly agreed to by
the parties In the absence of explicit agreement
identification occurs :

(a) When the contract is made if it is for the
sale of goods already existing and identified ;

(b) If the contract is for the sale of future
goods other, than those described in par : (c),

when goods are shipped, marked or otherwise
designated by the seller, as goods to which the
contract refers ;

(c) When the crops are planted or otherwise
become growing crops or the young are con-
ceived if the contract is for the sale of unborn
young to be born within 12 months after con-
tracting or for the sale of crops to be harvested
within 12 months or the next normal harvest
season after' contracting whichever is longer, .

(2) The seller retains an insurable interest in
goods so long as title to or any security interest
in the goods remains in him and where the iden-
tification is by the seller alone he may until de-
fault or insolvency or notification to the buyer
that the identification is final substitute other
goods for those identified.

(3) Nothing in this section impairs any insura-
ble interest recognized under any other statute
or rule of law„

402.502 Buyer' s right to goods on sel -
ler's insolvency . (1) Subject to sub . (2) and
even though the goods have not been shipped a
buyer who-has. paid a part orr all of the price of
goods in which he has a special property under
s, 402,501 may on making and keeping good a
tender of any unpaid portion of theirr price re-
cover them from the seller if the seller becomes
insolventt within 10 days after receipt of the first
instalment on their price . .

(2) If the identification creating his special
property has been made by the buyer he acquires
the right to recover the goods only if they con-
form to the contract for- sale,,

402 .503 . Manner of seller ' s tender of de-
livery. (1) Tender, of delivery requires that the
seller; put and hold conforming goods at the
buyer's disposition and give the buyer any noti-
fication reasonably necessary to enable him to
take delivery, .The manner, time and place for
tender :are determined- by the, agreement and
this chapter, and in particular;

(a) Tender must be at a reasonable hour, and
if it is of goods they must be kept available for
the period reasonably necessary to enable the
buyer to take possession ; but

(b) Unless otherwise agreed the buyer must
furnish facilities reasonably suited to the receipt
of the .goods ., :

(2) Where the case is within s ; 402,504 re-
specting shipment tender requires that the seller'
comply with its provisions .

(3) Where the seller is required to deliver at a
particular destination tender requires that he
comply with sub: (1) and also in any appropriate
case tender documents as described in subs .. (4)
and (5) .
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(4) Where goods are in the possession of a
bailee and, are to be delivered without being
moved :

(a) Tender requires that the seller, either ten-
der a negotiable document of title covering such
goods or, procure acknowledgment by the bailee
of the buyer's. right to possession of the goods ;
but .. .

(b) Tender to the buyer of a nonnegotiable
document of title or of a written direction to the
bailee to deliver is sufficient tender unless the
buyer seasonably objects, and receipt by the
bailee of notification of the buyer's rights fixes
those rights as against thee bailee and all third
persons; but risk of loss of the goods and of any
failure by the bailee to honor the nonnegotiable
document of title or to obey the direction re-
mains on the seller until the buyer has had a
reasonable time to present the document .t or di-
section, and a refusal by the bailee to honor the
document or to obey the direction defeats the
tender .

(5) Where the contract requires the seller to
deliver documents:

(a): He must tender all such documents in cor-
rect form, except as provided in s.. 402 . :32 .3 (2)
with respectt to bills of :lading in a set; and

(b) Tender through customary banking chan-
nels is sufficient and dishonor of a draft accom-
panying the documents constitutes nonaccept-
ance or rejection.

402 .504 Shipment by seller . . (1) Where
the sel ler is required .d or authorized to send the
goods ; to the buyer-.and the contract does not
require him to deliver them at a particular des-
tination, then unless otherwise agreed he must :

(a) Put the .goods inthe possession of such a
cazrier, and make such a contract for their trans-
portation as may be reasonable having regard to
the nature of the goods and other circumstances
of the case ; and

(b) Obtain and promptly deliver or tender in
due form any document necessary to enable the
buyer to obtain possession of the goods or other-
wise required by the agreement or by usage of
trade; and

(c)Promptly notify the buyer of the shipment .
(2) Failure to notify the buyer under sub . (1)

(c) or to make a proper contract under, sub.. (1)
(a) is a ground for rejection only if material delay
or loss ensues .

402 .505 Seller 's shipment under reserva-
tion. (1) Where the seller has identifiedd goods
to the contract by or before shipment:

(a) Hiss procurement of a negotiable bill of
lading to his own order or otherwise reserves in
him a security interest in the goods . . His procure-

402.508, Cure by seller of improper ten -
der or dlivery ; replacement . (1) Where any
tender or delivery, by the seller is rejected be-
cause nonconforming and the time for perform-
ance has not yet expired, the seller may season-
ably notify the buyer of his intention to cure
and may then within the contract time make a
conforming delivery .

(2) Where the buyer rejects a nonconforming
tender, which the seller had reasonable grounds
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merit of.>the bill to the order of a financing
agency or of the buyer indicates in addition only
the seller's expectationn of transferring that inter-
est to the person named,,

(b) A nonnegotiable bill of lading to himself or
his nominee reserves possession:n of the goods as
security but except in a case of conditional deliv-
ery (s, . 402,507 (2)) a nonnegotiable bill of lading
naming the buyer as consignee reserves no secu-
rity interest even though the seller retains pos-
session of the bill of lading:

(2) When shipment by the seller with reserva-
tion of a security interest is in violation of the
contract for sale it constitutes an improper con-
tract for transportation within s . 402.504 but
impairs neither the rights given to the buyer by
shipment and identification of the- goods to the
contract nor the seller's powers as a holder of a
negotiable document..

402 .506 Rights of financing agency. (1)
A financing agency by paying or purchasing for
value a draft which relates to a shipment of
goods acquires to the extent of the payment or
purchase and in addition to its own rights un-
der the draft and any document of title securing
it any rights of the shipper in the goods includ-
ing the right to stop delivery and the shipper's
right to have the draft honored by the buyer .

(2) The right to reimbursement of a financing
agency which has in good faith honored or pur-
chased the draft under commitment to or au-
thority from the buye r is not impaired by subse-
quent discovery of defects with reference to any
relevant document which was apparently regu-
lar on its face,

402.507 Effect of seller's tender ; delivery
on condition . (1) Tender of delivery is a condi-
tion to the buyer's duty to accept the goods
and, unless otherwise agreed, to his duty to pay
for 'them Tender entitles the seller to accept-
ance of the goods and to payment according to
the contract.

(2) Where payment is due and demanded on
the delivery to the buyer of goods or documents
of title, his right as against thee seller, to retain or
dispose of them is conditional upon his making
the payment due . .
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seller's duty to tender and complete any deliv-
ery .

(2) Tender of payment is sufficient when made
by any means or in any manner current in the
ordinary course of business unless the seller de-
mands payment in legall tender and gives any
extension of time reasonably. ., necessary to pro-
cure it .

(3) Subject to s . 403 .802 on the effect of an
instrument on an obligation, payment by check
is conditional and is defeated as between the
parties by dishonor of the check on due present-
ment .

402 .512 Payment by buyer before in -
spection. (1) Where the contract requires pay-
merit before inspection nonconformity of the
goods does not excuse the buyer from so mak-
ing payment unless :

(a) The nonconformity appears withoutt in-
spection; or

(b) Despite tender, of the,requxed documents
the circumstances would justify injunction
against honor under s.. 405 .114 .

(2) Payment pursuant to sub. . (1) does not
constitute an acceptance of goods or impair the
buyer's right to inspect or any of his remedies .

402 .513 Buyer 's right to inspection of
goods. (1) Unless otherwise agreed and subject
to sub . (3), where goods are tendered or deliv-
ered `or, identified to the contract forr sale, the
buyer has a right before paymentt or acceptance
to inspect them at any reasonable place and
time and in any reasonable manner . When the
seller is required or authorized to send the
goods to the buyer, the inspection may be after
their arrival .

(2) Unless otherwise agreed, expenses of" in-
spection must be borne by the buyer but may be
recovered from the seller if the goods do not
conform and are rejected .

(3) Unless otherwise agreed and subject to s .
402,321 (3) on C. I .F. contracts, the buyer is . not
entitled to inspect the goods before payment of
the price when the contract provides :

(a) For, delivery "C.O :D." or on other like
terms; or

(b) For payment against documents of title,
except where such payment is due only after the
goods are to become available for inspection . .

(4) A place or, method of inspection fixed by
the parties is presumed to be exclusive but unless
otherwise expressly agreed it does not postpone
identification or shift the place for delivery or for
passing the risk of loss . I f compliance becomes
impossible, inspection shall be as provided in
this section unless the place or method fixed was

to believe would be acceptable with or without
money allowance the seller may if he seasonably
notifies the-buyer have a further reasonable time
to substitute a conforming tender .

402 .509 Risk of loss in the absence of
breach. (1) Where the contract requires or au-
thorizes the seller to ship the goods by cattier :

(a) If it does not require him to deliver them
at a par ticular, destination, the risk of loss passes
to the buyer when the goods are duly delivered
to the carrier even though the shipment is under
reservation (s; 402.505); but

(b) If"it does require him to deliver them at a
particular destination and the goods are there
duly tendered while in the possession of the car-
rier, the risk of loss passes to the buyer when the
goods are there duly so tendered as to enable the
buyer to take delivery .

(2) Where the goods are held by a bailee to be
delivered without being moved, the risk of loss
passes to the buyer :

(a) On his receipt of a negotiable document of
titlee covering the goods ;; or .

(b) On acknowledgment by the bailee of the
buyer's rightt to possession of thee goods ; .; or

(c) After his receipt of a nonnegotiable docu-
ment of title or other written direction to deliver,
as provided in s.. 402,503 (4) (b).

(3) In any case not within sub.. (1) or (2), the
risk of loss passes to the buyer on his receipt of
the goods if the seller is a merchant ; otherwise
the risk passes to the buyer, on tender of delivery

(4)'The provisions of this section are subject
to contrary agreement of the parties andd to s .
402 ..327 on'sale on approval and s . 402510 on
effect of breach on risk of loss . .

402 .510 ` Effect of breach on risk of loss.
(1) Where a tender or delivery of goods so fails
to conform to the contract as to give a right of
rejection the risk of their loss remains on the
seller until cure or acceptance .

(2) Where the buyer rightfully revokes accept-
ance he may to the extent of any deficiency in his
effective insurance coverage treat the risk of loss
as having rested on the seller from the beginning ..

(3) Where the buyer as to conforming goods
already identified to the contract fox sale repudi-
ates or' is otherwise in breach before risk of their
loss has passed" to him, the seller may to the
extent of any deficiency in his effective insurance
coverage treat the risk of loss as resting on the
buyer for a commercially reasonable time .

402.511 Tender of payment by buyer;
payment by check. (1) Unless otherwise
agreed tender of payment is a condition to the
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402.514 When documents deliverable on
acceptance; when on payment. Unless other-
wise agreed documents against which a draft is
iiiawn are to be delivered to the drawee on ac-
ceptance of the draft if it is payable more than
3 days after, presentment ; otherwise, only on
payment . .

402.515 Preserving evidence of goods in
dispute . I n furtherance of the adjustment of
any claim or dispute :

(1) Either party on reasonable notification to
the other' and for the purpose of ascertaining the
facts and preserving evidence has the right to
inspect, test and sample the goods including
suchh of them as may be in the possession or
control of the other ; and

(2) The parties may agree to a'third party
inspection or survey to determine the conform-
ity or condition of thee goods and may agree that
the findings shall be binding upon them in any
subsequent litigation or adjustment ..

BREACH, REPUDIATION AND EXCUSE . .

402.601 Buyer's rights on improper del i v-
ery. Subject to s . 402,612 on breach in instal-
ment contracts and unless otherwise agreed un-
der ss . 402 .718 and 402.719 on contractual limi-
tations of remedy, if the goodss or the tender of
delivery fail in any respect to conform to the
contract, the buyer, may :

,(1) Reject the whole; or,
(2) Accept the whole; or
(3) Acceptt any commercial unit or units and

reject the rest .

402 .602 Manner and effect of rightful re -
jection. (1) Rejection of goods must be within
a reasonable time after their, delivery or tender .
It is ineffective unless the buyer seasonablyy no-
tifies the seller .

(2) Subject to ss . 402,603 and 402 ..604 on re-
jected goods :

(a) After, rejection any exercise of ownership
by the buyer with respect to any commercial
unit is wrongful as against the seller,; and

(b) If the buyer, has before rejection taken
physical possession of goods in which he does
not have a security interest under s . 402 .711 (.3),
he is under a duty, after rejection to hold them
with reasonable care at the seller's disposition
for a time sufficient to permit the seller to re-
move them ; but

(c) The buyer has no further, obligations with
regard to goods rightfully rejected

402 .604 . Buyer's opt ions as to salvage of
rightfully rejected goods. Subject to s . .
402.6033 on perishables, if the seller givess no in-
structions within a reasonable timee after notifi-
cation of rejection the buyer may store the re-
jected goods for the seller's account or reship
them to him or resell them for the seller's ac-
count with reimbursement as provided in s .
402.603 .. Such action is not acceptance or con-
version.

402 .605 Waiver of buyer 's objections by
failure to particularize . (1) The buyer's failure
to state in connection with rejection a particular
defect which is ascertainable by reasonable in-
spection precludes him from relying on the un-
stated defect to ,justify rejection or to establish
bleach:

(a) Where the seller could have cured it if'
stated seasonably; or

(b) Between merchants when the seller has
after rejection made a request in writing for a full
and final written statement of all defects on
which the buyer proposes to rely .

(2) Payment against documents made without
reservation of rights precludes recovery of the
payment for defects apparent on the facee of the
documents .
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clearly intended as an indispensable condition
failure of which avoids the contract .
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(3) The seller's rights with respect to goods
wrongfully rejected are governed by s . 402,703
on seller's remedies in general

402 .603 Merchant buyer 's duties as to
rightfully rejected goods.; (1) Subject to any
security interest in the buyer (s . 402 711 (3) ),
when the seller has no agent or placee of business
at the market of rejection a merchant buyer is
under a duty after. rejection of goods in his pos-
session or control to follow any reasonable in-
structions received from the seller with respect
to the goods and in the absence of such instruc-
tions to make reasonable efforts to sell them for
the seller's account if they are perishable or
threaten to decline in value speedily . Instiuc-
tions are not reasonable if on demand indem-
nity for expenses is not forthcoming .

(2) When the buyer' sells goods under sub .. (1),
he is entitled to reimbursement from the seller or
out of the proceeds for reasonable expenses of
caring for and selling them, and if the expenses
include no selling commission then to such com-
mission as is usual in the trade or if there is none
to a reasonable sum not exceeding 10 per, cent of'
the gross proceeds .

(3) In complying with this section the buyer
is held only to good faith and good faith conduct
hereunder is neither, acceptance nor conversion
not, the basis of an action for damages .
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402 .606 What constitutes acceptance of
goods. (1) Acceptance of goods occurss when
the buyer :

(a) After a reasonable opportunity to inspect
the goods signifiess to the seller that the goods are
conforming or that he will take_ or, retain them
in spite of their nonconformity; or

(b) Fails to make an effective rejection (s,
402.602 (1) ), but such acceptance does nott oa•
cur until the buyer- has had a reasonable oppor-
tunity .to inspect them ; or

(c) Does any act inconsistent with the seller's
ownership; but if such act is wrongful as against
the seller it is an acceptance only if ratified by
him.

(2) Acceptance of a part of any commercial
unit is acceptance of that entire unit.

402 .607 Effectt of acceptance; ; notice of
breach; burden of establishing breach after
acceptance; notice of claim or litigation to
,person answerable over. (1) The buyer must
pay at the contract rate for any goods accepted .

(2) Acceptance of goods by the buyer pre-
cludes rejection of the goods accepted and if
made with knowledge of a nonconformity can-
not be revoked because of it unless the accept-
ance was on the reasonable assumption that the
nonconformity would be seasonably cured but
acceptance does not of itself impair any other
remedy provided by this chapter for noncon-
formity .'

(3) Where a tender has been accepted :
(a) The buyer must within a reasonable time

after, he discovers or should have discovered any
breach notify the seller of breach or be barred
from any remedy; and

(b) I f the claim is one for infringement or the
like (s :: 402 .312 (3)) and the buyer is sued as a
result of such a breach he must so notify the
seller within a reasonable time after, he receives
notice of the litigation or be barred from any
remedy over for liability established by the liti-
gation,

(4) The burden is on the buyer to establish any
breach with respect to the goods accepted .

(5) Where the buyer is suedd for breach of a
warranty or other, obligation for which his seller
is answerable over :

(a) He may give his seller written notice of the
litigation . If the notice states that the seller may
come in and defend and that if the seller does not
do so he will be bound in any actionn against him
by his buyer by any determination of fact com-
mon to the 2 litigations, then unless the seller
after, seasonable receipt of the notice does come
in and defend he is so bound .

(b) If thee claim is one for infringement or the
like (s, 402 .312 (3)) the original seller may de-

402 :608 Revocation of acceptance in
whole or in part . (1) The buyer may revoke his
acceptance of a lot or commercial unit whose
nonconformity substantially impairs its value to
him if he has accepted it :

(a) On the reasonable assumption that its non-
conformity would be cured and it has not been
seasonably cured; or

(b) Without discovery of such nonconformity
if his acceptance was reasonably induced either-
by the difficulty of discovery before acceptance
or by the seller'ss assurances .

(2) Revocation of acceptance must occur
within a reasonable time after the buyer discov-
ers or should have discovered the ground for it
and before any substantial change in condition
of the goods which is not caused by their own
defects . It is not effective until the buyer notifies
the sel ler of it .

(3) A buyer who so revokes has the same
rights and duties with regard to the goods in-
volved as if he had rejected them . .

402.609 Right to adequate assurance of
performance . (1) A contract for sale imposes
an obligation on each party that the other's ex-
pectation of receiving due performance will not
be impaired . When reasonable grounds for inse-
curity arise with respect to the performance of
either party the other may in writing demand
adequate assurance of due performance and un-
til he receives such assurance mayy if commer-
cially reasonable suspend any performance for
which he has not already received the agreed
return,

(2) Between merchants the reasonableness of
grounds for insecurity and the adequacy of"any
assurance offeredd shall be determined according
to commercial standards ..

(3) Acceptance of any improper delivery or
payment does not prejudice the aggrieved par-
ty's,right to demand adequate assurance of fu-
ture performance

(4) After receipt of a,justified demandd failure
to provide within a reasonable time not exceed-
ing 30 days such assurance of due performance
as is adequatee under the circumstancess of the

SALES 402.609

mand in writing that his buyer turn over to him
control of the litigation including settlement or
else be barred from any remedy over and if he
also agrees to bear all expense and to satisfy any
adverse judgment, thenn unless the buyer after
seasonable receipt of the demand does turn over
controll the buyer is so barred

(6) Subsections (3), (4) and . . (5) apply to anyy
obligation of-the buyer to hold the seller harm-
less against infringement or the like (s . 402 312
(3) ),
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particular case is a repudiation of the contract .

402 .610 Anticipatory repudiation . When
either' party repudiates the contract with re-
spect to a performance not yet due the loss of
which will substantially impair the value of the
contract to the other, the aggrieved party may :

(1) For 'a commercially reasonable time await
performance by the repudiating party ; or

(2) Resort to any remedy for breach (ss .
402,703 or 402. .711), even though he has notified
the repudiatingg party that he would await the
Tatter's performance and has urged retraction ;
and

(3) In either case suspend his own perform-
ance or proceed in accordance with s. 402,704
on, the seller's right to identify goods to the con-
tract notwithstanding breach or to salvage un-
finished goods .

402.611 Retractionn of anticipatory repu-
diation. (1) Until the repudiating party's next
performance is due he can retract his repudia-
tion unless the aggrieved party has since thee
repudiation canceled or materially changed his
position or otherwise indicated that he consid-
ers the repudiation final,

(2) Retractionn may be by any . method which
clearly indicates to the aggrieved party that the
repudiating party intends to perform, but must
include any assurance,justifiably demanded un-
der s . 402 . .609 . .

(3) Retraction reinstates the repudiating par-
ty's rights under the contract with due excuse
and allowance to the aggrieved party for any
delay occasioned by the repudiation .

402 .612 " Instalment contract" ; breach .
(1) An "instalment contract" is one which re-
quires or authorizess the delivery of goods in
separate lots to be separately accepted, even
though the contract contains a clause "each de-
livery is a separate contract" or its equivalent .

(2)" The buyer may reject any instalment
which is nonconforming if the nonconformity
substantially impairs the value of that instal-
ment and cannot be cured or if the nonconfoim-
ity is a defect in the required documents ; but if
the nonconformity does not fall within sub, (3)
and the seller gives adequate assurance of its
cure the buyer' must accept that instalment .

(3) Whenever nonconformity or default with
respect to one or more instalments substantially
impairs the value of the whole contract there is
a breach of the whole ; but the aggrieved party
reinstates the contract if he accepts a noncon-
forming instalment without seasonably notifying
of cancellation or, if he brings an action with

402 .613 Casualty to identified goods.
Where the contract requires for its performance
goods identified when the contract is made, and
the goods suffer casualty without fault of either
party before the risk of loss passes to the buyer,
or in a proper case under a "no arrival, no sale"
term (s . . 402 .324) then :

(1) If the loss is total the contract is avoided ;
and ;

(2) If the loss is partial or the goods have so
deteriorated as no longer to conform to the con-
tract the buyer may nevertheless demand inspec-
tion and at his option either treat the contract as
avoided or accept the goods with due allowance
from the contract price for the deterioration or
the `deficiency in quantity but without further
right against the seller .

402 .614 Substituted performance. (1)
Where without fault of either party the agreed
berthing, loading, or unloading facilities fail or
an agreed type of carrier becomes unavailable
or the agreed manner of delivery otherwise be-
comes commercially impracticable but a com-
mercially reasonable substitute is available,
such substitute performance must be tendered
and accepted .

(2) If the agreed means of manner of payment
fails because of domestic or foreign governmen-
tal regulation, the seller may withhold or stop
delivery unless the buyer provides a means or
manner of payment which is commercially a
substantial equivalent . . If delivery has already
been taken, payment by the means or in the
manner.r provided by the regulation discharges
the buyer's obligation unless the regulation is
discriminatory, oppressive or predatory .

402 .615 Excuse by fa ilure of presup -
posed conditions .. Except so far as a seller
may have assumed a greater obligation and sub-
ject to s . 402 614 on substituted performance :

(1) Delay in delivery or nondelivery in whole
or in part by a seller who complies with subs.,. (2)
and (3) is not a breach of his duty under a con-
tract for sale if performance as agreed has been
made impracticable by the occurrence of a con-
tingency the nonoccurrence of which was a basic
assumption on which the contract was made or
by compliance in good faith with any applicable
foreign or domesticc governmental regulation or
order whether or not itlater, proves to be invalid . .

(2) Where the causes mentioned in sub : (1)
affect only a part of the seller's capacity to per-
form, he must allocate production and deliveries
among his customers but may at his option in-
clude regular customers not then under contract
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respect only to past instalments of demands per-
formance as to future instalments .
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402 .703 Selle r's remedies .' in general .
Where the buyer wrongfully rejects or revokes
acceptance of goods or fails to" make a payment
due on or before delivery or repudiates with re-
spect to a part or the whole, then with respect
to any goods directly affected and, if the breach
is of the whole contract (s .. 402.612), then also
with respect to the whole undelivered balance,
the aggrieved seller may:

(1) Withhold delivery of such goods ;
(2) Stop delivery by any bai lee as provided in

s. 402,705 ;
(3) Proceed under s. 402.704 respecting goods

still unidentified to the contract ;
(4) Resell and recover damages as provided in

s . `402 .706;
(5) Recover damages for nonacceptance (s .

402.708) or in a proper case the price (s .
402.709);
_(6) Cancel . .

402 .704 Selle r's r i ght to identify goods to
the contract notwithstanding breach or to
salvage unfinished goods. (1) An aggrieved
seller under s . 402.703 may :

(a) Identify to the contract conforming goods
not already identi fied if at the time he learned of
the breach they are in his possession or control ;

(b) Treat as the subject of resale goods which
have demonstrably been intended for the partic-
ular contract even though those goods, are unfin-
ished-

(2) Where the goods are unfinished an ag-
grieved seller, may in the exercise of reasonable
commercial,judgment for the purposes of avoid-
ing loss and of effective realization either com-
plete the manufacture and wholly identify the
goods to the contract or cease manufacture and
resell for scrap or salvage value or proceed in
any other reasonable manner.

402.705 Seller's stoppage of deliveryy in
transit or otherwise. (1) The seller may stop
delivery of goods in the possessionn of a carrier
or other ' bailee whenn he discovers the buyer to
be insolvent (s . . 402 702) and may stop delivery
of carload, truckload, planeload or larger ship-
ments of express or freight' when the buyer xe-
pudates or, fails to make a payment due before
delivery or if for any other reason the seller has
a right to withhold or reclaim' the goods .

(2) As against such buyer the seller may stop
delivery until :

(a) Receipt of the goods by the buyer ; or
(b) Acknowledgment to the buyer by any

bailee of the goods except , a earlier that the
bailee holds the goods for the buyer ; of

(c), Such acknowledgment to thee buyer by a
earlier by reshipment or as warehouseman ; or

402:616 Procedure on notice cla iming
excuse. (1) Where the buyer receives notifica-
tion of a material or indefinite delay or an allo-
cation justified under s . 402,615 he may by
written notification to the seller as to any deliv-
ery concerned, and where the prospective defi-
ciency substantially impairs the value of the
whole contract under s. 402612 relating to
breach of instalment contracts, then also as to
the whole :'

(a) Terminate and thereby discharge any un-
executed portion of the contract; or

(b) Modify the contract by agreeing to take his
available quota in substitution,,

(2) If after -receipt of such notification from
thee seller, the buyer failss so to modify the con-
tract within a reasonable time not exceeding 30
days the contract lapses with respect to any de-
liveiies affected.

REMEDIES .,

402.701 Remedies for breach of collat-
eral contracts not impa ired. Remedies for
breach of any obligation or promise collateral
or ancillary to a contract for sale are not im-
paired by the provisions of this chapter .

402.702 Seller's remed ies on d iscovery
of buyer 's insolvency. (1) Where the seller
discovers the buyer to be insolvent he may
refusey delivery except for cash including pay-
ment for all goods theretofore delivered under
the contract, and stopp delivery under - s .
402.705 .
-(2) Where the seller, discovers that the buyer

has received goods on credit while insolvent he
may reclaim the goods upon demand made
within 10 days after the receipt, but if misiepxe-
sentation of solvency has been made to the par-
ticular seller in writing within 3 months before
delivery the 10-day limitation does not apply .
Except as provided in this subsection the seller
may not base a right to reclaim goods on the
buyer's fraudulent or innocent misrepresen-
tation of solvency or, of intent to pay .

(3) The seller's right to reclaim under sub . (2)
is subject to the rights of a buyer in ordinary
course or other good faith, purchaser under s .
402.403 . Successful reclamation of goods ex-
cludes all other remedies w th_ respect to them
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as well as his own requirements for further man-
ufacture, He may so allocate in any manner
which is fair and reasonable

(3) The seller, must notify the buyer seasona-
bly that there will be delay or nondelivery and,
when allocation is required under ' sub.. (2), of ' the
estimated quota thus made available for the
buyer '

SALES 402.705
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(d) Negotiation to the buyer of any negotiable
document of title covering the goods .

(3) (a). To stop delivery the ..e seller must so
notify as to enable the bailee by reasonable dili-
gence to prevent delivery of the goods

(b) After such notification the bailee must
hold and.d deliver the goods according to the di-
rections of the seller but the seller is liable to the
bailee for any ensuing charges or damages ..

(c) If a negotiable document of title has been
issued for goods the bailee is not obliged to obey
a notification to stop until surrender of the docu-
ment:

(d) A carrier who has issued a nonnegotiable
bill of lading is not obliged to obey a notification
to stop received from a person other than the
consignor,

4402.706 Seller's resale including con -
tract for resale. (1) Under the conditions
stated in s. 402.703 on seller's remedies, the
seller may resell the goods concerned or the un-
delivered` balance thereof. Where the resale is
made in good faith and in , a commercially rea-
sonable manner the seller may recover the dif-
ference between the resale price and the con-
tract price together with any incidental dam-
ages allowed under s . 402 .710, but less expenses
saved' in consequence of the buyer's breach.

(2) Except as otherwise provided in sub . (3) or
unless otherwise agreed resale may be at public
or private sale including sale by way of one or
more contracts to sell or of identification to an
existingg contract ofthe seller,: Sale may be as a
unit or in parcels and at any time and place and
on any terms but every aspect of the sale includ-
ing the method, manner, time, place and terms
must be commercially reasonable. The resalee
must be reasonably identified as referring to the
broken contract, but it is not necessary that the
goods be in existence or that any or all of them
have been identified to the contract before the
breach.

(3) Where the resale is at private sale the seller'
must give the buyer- reasonable notification of
his intention to resell,

(4) Where the resale is at public sale :
(a) Onlyy identified goods can be sold except

where there is a recognized market for a public
sale of futures in goods of the kind ;; and

(b) I t must be made at a usual place or market
for public sale if one is reasonably available and
except in the case of goods which are perishable
or threaten to decline in value speedily the seller
must give the buyer reasonable notice of the time
and place of the resale;, and

(c) If the goods are not to be within the view
of those attending the sale the notification of sale
must state the place where the goods are located

402.709 ` Action for the price . . (1) When
the buyer fails to pay the price as it becomes
duee the seller may recover, together with any
incidental damages under s: 402. .710, the price:

(a) Of goods accepted or of conforming goods
lost or damaged within a commercially reasona-
ble time after risk of their loss has passed to the
buyer; and

(b) Of goods identifiedd to the contract if the
seller is` unable after `reasonable effort to resell
them at a reasonable price or the circumstances
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and provide for their reasonable inspection by
prospective bidders ; and

(d) The seller may 'buy .
(5) A purchaser who buys in good faith at a

resale takes the goods free of any rights of the
original buyer even though the seller fails to
comply with one ormore of the requirements of
this section .

(6) The seller is not accountable to the buyer
for any profit made on any resale A person in
the position of a seller, (s . 402,707) or a buyer
who has rightfully rejected or,justifiably revoked
acceptance must account for any excess over the
amount of hiss security interest, as defined in s .
402711 (3):

402 .707 "Person: in t he position of a
seller ". (1) A "person in the position of a
seller" includes as against a principal an agent
who has paid or become' responsible for the
price of goods on behalf of his . principal or, any-
one'-who otherwise holds a security interest or
other right in goods similar' to that of a seller, .

(2) A person in the position of a seller may as
provided in this chapter, withhold of stop deliv-
ery (s .' 402 .705) and resell (s.' 402.706) and re-
cover incidental damages (s 402 ..710) ..

402 .708 Seller's damages for nona ccept-
ance or repudiation . (1) Subject to sub . (2)
and to s. .402 .723-with respect to proof' of mar-
ket price the measure of damages for, nonac-
ceptance or repudiation by the buyer is the dif-
ference between the market price at the time
and place for tender, and the unpaid contract
price together with any incidental damages pro-
vided in s . 402 710, but less expenses saved in
consequence of the buyer's breach .

(2) If the measure of damages provided in sub . .
(1) is inadequate ; to put thee seller.r in as good a
position as performance would have done then
the measure of damages is the profit (including
reasonable overhead) which the seller would
have made from full performance by the buyer,
together with any incidental damages provided
in s,,402.710, due allowance for costs reasonably
incurred and due credit for payments or pro-
ceeds of resale,
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402J 10 Seller 's incidental damages . In-
cidental damages to an aggrieved seller include
any commercially reasonable charges, expenses
or commissions incurred in stopping delivery,
in the transportation, care and custody of goods
after the buyer's breach, in connection with re-
turn or resale of the goods or otherwise result-
ing from the breach .

402 .711 . Buyer's remedies in general;
buyer ' s security interest in rejected goods.
(1) Where the seller fai ls to make delivery or
repudiates or the buyer rightfully rejects or ,jus-
tifiably revokes acceptance then with respect to
any goods involved, and with respect to the
whole if the breach goes to the whole contract
(s. 402.:612), the buyer' may cancel and whether
or not he has done so may in addition to recov-
eiing so much of the price as has been paid :

(a) "Cover'" and have damages under s .
402.712 as to all the goods affected whether or
not they havee been identified to the contract ; or

(b) Recover' damagess for nondelivery as pro-
vided in s. 402 .71 .3.

(2) Where the seller fails to deliver or, repudi-
ates the buyer may also:

(a) If the goods have been identified recover
them as provided in s. 402,502 ; or

(b) In a proper case obtain specific perform-
ance or replevy the goods as provided in s .
402 ..716 .

(3) On rightful rejection or,justifiable revoca-
tion of acceptance a buyer has a security interest
in goodss in his possession or, control for any
payments made on their price and any expenses
reasonably incurred in their inspection, receipt,
transportation, care and custodyy and may hold
such goods and resell themm in like manner as an
aggrieved sel ler (s, 402.706) .

402.715 Buyer's i ncidental and conse-
quential damages. (1) Incidental damages re-
sulting from the seller's breach include expenses
reasonably incurred in inspection,, receipt,
transportation and care and custody of goods
rightfully rejected, any commercially reasona-
ble charges, expenses or' commissions in con-
nection with effecting cover and any other rea-
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reasonably indicate that such effort will be una-
vailing.

(2) Where the seller, sues for the price he must
hold for the buyer any goods which have been
identified to the contract and are still in his con-
trol except that if resale becomes possible he
may resell them at any time prior to the collec-
tion of the ,judgment . . The net proceeds of any
such resale mustt be credited to the buyer and
payment of the ,judgmentt entitles him to any
goods not resold .

(3) After the buye r has wrongfully rejected or
revoked acceptance of the goods or has failed to
make a payment due or has repudiated (s .
402.610), a seller who is held not entitled to the
price under this section shall nevertheless be
awarded damagess for nonacceptance under s .
402.708 .

SALES 402 .715

402.712 "Cover"; buyer's procurement
of substitute goods . (1) Af'ter' a breach within
s . . 402,711 the buyer may "cover"` by making in
good faith and without unreasonable delay any
reasonable purchase of or contract to purchase
goods in substitution for those due from the
seller .

(2) The buyer may recover, from the seller as
damages the difference between the cost of cover
and the contract price together with any inciden-
tal or consequential damages as defined in s ..
402. .715, but less expenses saved in consequence
of the seller'ss breach .

(3) Failure of the buyer to effect cover within
this section does not bar him from any other
remedy.

402 .713 Buyer's damages for nondeliv-
ery or repudiation . (1) Subject to s . 402 .723
with respect to proof of market price, the meas-
ure of damages for' nondelivery or repudiation
by the seller is the difference between the mar-
ket price at the time when the buyer learned of
the breach and the contract price together' with
any incidental and consequential damages pro-
vided in s. 402,715, but less expenses saved in
consequence of the seller's breach,,

(2) Market price is to be determined as of the
place for tender or, in cases of rejection after
arrival or, revocationn of acceptance, as of the
place of arrival .

402.714 Buyer 's damages for breach in
regard to accepted goods. (1) Where the
buyer has accepted goods and given notification
(s. 402 .607 . (3) ) he may recover as damages for'
any nonconformity of tender the loss resulting
in the ordinary course of events from the sel-
ler's breach as determined in any manner which
is reasonable:,

(2) The measure of damages for breach of
warranty is the difference at the time and place
of acceptance between the value of the goods
accepted and the value they would have had if
they had been as warranted, unless special cir-
cumstances show proximate damages of a differ-
ent amount .

(3) In a proper case any incidental and conse-
quential damages under s. 402,715 may also be
recovered,
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402 .718 Liquidation or limitation of dam-
ages ; deposits. (1) Damages for breach by ei-
ther party may be liquidated in the agreement
but only at an amount which is reasonable in
the light of the anticipated or actual harm
caused by the breach, the difficulties of proof' of
loss,, and the inconvenience or nonfeasibility of
other-wise obtaining an adequate remedy .. A
term fixing unreasonably large liquidated dam-
ages is void as a penalty ..

(2) Where the seller justifiably withholds de-
livery of goods because of the buyer's bleach, the
buyer is entitled to restitution of any amount by
which the sum of his payments exceeds :

(a) The amount to which the seller is entitled
by virtue of terms liquidating the seller's dam-
ages in accordance with sub's (1) ; or

(b) In the absence of such terms, 20 per cent
of the value of'the total performance for which
the buyer: is obligated under the contract or
$500, whichever' is smaller .

(3) The buyer's `light to restitution under sub . .

402 .720 Effect of "cancellation " or "re-
scission" on claims for antecedent breach .
Unlesss the contrary intention clearly appears
expressions of "cancellation" or ".rescission." of
the contract or the like shall not be construed as
a renunciation or discharge of any claim in
damages for the antecedent breach .:

402.721 Remedies for fraud . Remedies
for material misrepresentation or fraud include
all remedies available under this chapter for
nonfiaudulent breach, Neither rescission or a
claim for rescission of the contract for sale nor
rejection or return of the goods shall bar or be
deemed inconsistent with a claim` for damages
or other remedy .

402 .715 SALES

sonable expense incident to the delay or other
breach . ;

(2) Consequential damages resulting from the
seller's breach include :

(a) Any loss resultingg from general or particu-
lar requirements and needs of whichh the seller at
the time of contracting had reason to know and
which could not reasonably be prevented by
cover or otherwise; and

(b) Injury to person or property proximately
resulting from any breach of warranty.

402 .716 . Buyer's r ight to spec ifi c per-
formance or replevin . (1) Specific perform-
ance may be decreed' where the goods are
unique or in other proper, circumstances,
;(2) The decree fox, specific performance may

include such terms and conditions as to payment
of'the price, damages or other relief as the court
may deem just.. :

(3) The buyer has a right of'replevin for goods
identified to the contract ifafter reasonable ef-
fort he is unable to effectt cover for such goods
or the circumstances reasonably indicate that
such effort will be unavailing or if the goods
have been shipped under reservation and satis-
faction of the security interest in them has been
made or tendered .

402 .717 Deduction of damages from the
price. The buyer on notifying the seller of his
intention to do so may deduct all or any part of
the damages resulting from any breach of the
contract from any part of'the price still due un-
der the same contract .
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(2) is subject to offset to the extent that the seller
establishes :

(a) A right to recover damages under this
chapter other than sub. (1) ; and

(b) The amount or value of any benefits re-
ceived by the buyer directly or indirectly by rea-
son of the contract ..

(4) Where a seller has received payment in
goods their reasonable value or the proceeds of '
their resale shall be treated as payments for the
purpose of' sub, (2); but if the seller has notice of
the buyer's breach before reselling goods re-
ceived in part performance, his resale is subject
to the conditions laid down in s. 402 706 on
resale by an aggrieved seller ,

402 .719 Contractual modification or limi -
tation of remedy. (1) Subject to subs (2) and
(3) and to s . 402 718 on liquidation and limita-
tion of damages :

(a) The agreement may provide for remedies
in addition to or in substitution for those pro-
vided in this chapter' and may limit or alter the
measure of damages recoverable under this
chapter, as by limiting thee buyer's remedies to
return of the goods and repayment of the price
or to repair and replacement of nonconfoiming
goods or parts; and

(b)' Resort to a remedy as provided is optional
unless the remedy is expressly agreed to be ex-
clusive, in which case it is the sole remedy .

(2)' Where circumstances cause an exclusive
or limited remedy to fail of its essential purpose,
remedy may be had as provided in thiss code ..

(3) Consequential damages may be limited ox
excluded unless the limitation or exclusion is
unconscionable . Limitation of consequential
damages for injury to the person in the case of
consumer goods is prima facie unconscionable
but limitation of damages where the loss is com-
mercial is-not . .
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402 .722 Who can sue third parties for in- this chapter offered by one patty is not admissi-
jury to goods. Where a third party so deals ble unless and until he has given the other party
with goods which have been identified to a con- such notice as the court finds sufficient to pre-
tract for sale as to cause actionable injury to a vent unfair surprise .e
party to that contract :

(1) A right of action against the third party is 402 .724 Admiss ibility of market quota-
in either party to the contract for sale who has tions. Whenever the prevailing price or value of
title to or, a security interest or a special property any goods regularly bought and sold in any es-
or an insurable interest in the goods; and ifthe tablished commodity market is in issue, reports
goods have been destroyed or converted a right in official publications or trade journals or in
of action is also in the party who either bore the newspapers or periodicals of general circulation
risk of loss under the contract for sale or has published as the reports of such market shall be
since the injury assumed that risk as against the admissible in evidence .. The circumstances of
other; the preparation of such a report may be shown

(2) If at the time of the injury the party plain- to affect its weight but not its admissibility,
tiff did not bear the risk of loss as against the 402 .725 Statute of limitations in con-other, party to the contract for sale and there is tracts for sale . (1) An action for breach of anyno arrangement between them for disposition of contract for sale must be commenced within 6
the recovery, his suit or, settlement is, subject to
his own interest, as a fiduciary for the other years after the cause of action has accrued . By

party to the contract;; the original agreement the parties, if they are
(3) Either party may with the consent of the merchants, may reduce the period of limitation

other sue for the benefit of whom it may con- to not less than one ,year
. . The period of limita-

cern ; tion may not otherwise be varied by agreement.
(2) A cause of action accrues when the breach

402.723 Proof of market price : time and occurs, regardless of the aggrieved party's lack
place': (1) If an action based on anticipatory of knowledge of the breach .. A breach of war-
repudiation comes to trial before the time for Panty occurs when tenderr of delivery is :made,
performance with respect to some or all of the except that where a warranty explicitly extends
goods, any damages based on market price (ss . to future performance of the goods and discov-
402.708 or 402.713) shall be determined accord- ery of the breach must await the time of such
ing to the, price of such, goods prevailing at the performance the cause of action accrues when
time when the aggrieved party learned of the the breach is or should have been discovered .
repudiation. (3) Where an action commenced within the

(2) If evidence of a price prevailing at the time limited by sub . (1) is so terminated as to
times or places described in this chapter is not leave available a remedy by another action for
readily available the price prevailing within any the same breach such other, action may be com-
reasonable time before or after the time de- menced after the expiration of the time limited
scribed or at any other, place which in commer- and within 6 months after the termination of the
cial,judgment orunder, usage of trade would first action unless the termination resulted from
serve as a reasonable substitute for the one de- voluntary discontinuance or from dismissal for
scribed may be used, making any proper allow- failure or neglect to prosecute
ance for the cost of transporting the goods to or (4) This section does not alter the law on toll-
from such other place,, ing ;of thee statute of limitations nor does it apply

(3) Evidence of a relevant price prevailing at to causes of action which have accrued before
the time or, place other than the one described in this code becomes effective .
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