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CHAPTER 968

COMMENCEMENT OF CRIMINAL PROCEEDINGS

96801 Complaint, 96820 Return of property seized.
96802 Issuance and filing of complaints. 968.21 Search warrant; secrecy .
96803 Dismissal or withdrawal of complaints. 96822 Effect of technical irregularities
96804 Warrant or summons on complaint . . 968 .23 Forms. .
96805 Corporations: summons in criminal cases. 968 .. 24 . Temporary questioning without arrest .
968,06 Warrants and summons upon indictment .. 96825 Search during temporary questioning .
968077 Arrest by a law enforcement officer, 96826 John Doe proceeding
96808 Release by law enforcement officer of arrested 968 .27 Definitions .

person: 968.28 Application for court order to intercept
968 09 Warrant on failure to appear .r communications. .
968 , 10 Searches and seizures ; when authorized . 968.29 Authorization for disclosure and use of
968 . 11 Scope of search incident to lawful arrest . . intercepted wire or oral communications ,
968 12 Search warrant; defined; issuance. 968 :30 Procedure for interception of wire or oral
968. 13 Search warrant; property subject to seizuree communications.
968 14 Use of force . 968 . 3Y Interception and disclosure of wire or oral
968 15 Search warrants ; when executable communications prohibited .
968 16 Detention and search of persons on premises .. . 968 . 32 Forfeiture of contraband devices .
968 17 Return of search warrant , 968 , 33 Reports concerning intercepted wire or oral
968 18 Receipt for seized property , communications . .
968 19 Custody of property seized_

A complaint alleging that an unidentified man stole
property and gaveit to defendant who passed it on is in-
sufficient in not alleging that defendant saw the theft or
knew that the property was stolen . State v Haugen, 52 W
(2d) '791, 191 NW (2d) 12 ..

968.02 Issuance and filing of complaints .
(1) Except as otherwise provided in this section,
a complaint charging a person with an offense
shall be issued only by a district attorney of the
county whe re the crime is alleged to have been
committed.. A complaint is issued when it is ap-
proved ' for filing by the district attorney . The
approval shall be in the form of 'a written in-
dorsement on the complaint

(2) After- a complaint has been issued, it
shall be filed with a ,judge and either a warrant
or summons shall be issued or the complaintt
shall be dismissed, ..pursuantt to s . 968 . . 03 . . Such
filing commences the action .,

(3) If a district attorney refuses or is una-
vailable to issue- a complaint, a county judge
may permit the filing of a complaint, if ' he
finds there is probable cause to believe that the
person to be charged has committed an offense
after' conducting a hearing . . Where the district
attorney has refused to issue - a complaint, 'he
shall be informed of the hearing and may at-
tend The hearing shall be ex pane without the
right of cross-examination . .

968.03 Dismissal or withdrawal of com-
plaints . (1) If the judge does not find probable
cause to believe that an offense has been com-
mitted or that the accused has committed it, he
shall indorse such finding on the complaint and
file the complaint with the clerk .

968.01 Complaint. Th e complaint is a writ -
ten statement of the e s sential facts constituting
the offense charged . . It may be made on infor-
mation and belief '. It shall be made upon oath
before a district attorney or judge as provided
in this chapter .
While a complaint in a criminal prosecution issued sub-

sequent to arrest does not have for its purpose authoriza-
tion for the seizure of the person of the defendant, it is a
jurisdictional requirement for holding him for a prelimi-
nary examination or other pr oceedings; accordingly, the
face of thee complaintand any affidavits annexed thereto
must recite probable cause for defendant's detention . State
ex tel . Cullen v: Ceci, 45 W (2d) 432, 173 NW (2d) 175

To be constitutionally sufficient to support issuance of` a
warrant of arrest andd show probable cause, a complaint
must contain the essential facts constituting the offense
charged ; hence ' a complaint in the instant case upon which
thee warrant for arrest of defendant's roommate was issued
was fatally defective in merely repeating the language of
the statutee allegedly violated . (Language in State ex reL ,
Cullen v . Ceci, 45 W (2d) 432, that evidence at the hear-
ing may be used, withdrawn) State v Williams, 4; W (2d)
242, 177 NW (2d) 611
As to a charge of resisting arrest, a complaint stated in

statutory language is sufficient and no further facts are
necessary . State v Smith, 50 W (2d) 460, 184 NW (2d)
889 .

A complaint is sufficient as to reliability of hearsay in-
formation where the officer making it states that it is
based on a written statement of the minor victim of the
offense charged . State v . Knudson, 51 W (2d) 270, 187
NW (2d) 321

A complaint in a prosecution for disorderly conduct,
which alleged that the defendant at a stated time and
place violated 947 01 (1), by interfering with a police offi-
cer, the complainant,, while he was taking another person
into custody, and stated that the charge was based on the
complainant's personal observations, met the test of legal
sufficiency and did not lack specificity so as to invalidate
his conviction . State v . Becker, 51 W (2d) 659, 188 NW
(2d) 449 .

Defendant waives objection to the sufficiency of the
complaint by not objecting before or at the time he plead-
ed to the inf'ormation ' Day v State, 52 W (2d) 122, 187
NW (2d) 790 .

968.01 COMMENCEMENT OF CRIMINAL PROCEEDINGS

Electronically scanned images of the published statutes.



COMMENCEMENT OF CRIMINAL PROCEEDINGS 968 .044209

I Be in writing and signed by the judge.
2 .. State the name of thee crime and the sec-

tion charged and number of the section alleged
to have been violated .

3 . Have attached to it a copy of the com-
plaint..

4: State the name of the person to be arrest -
ed, if known, or if" not known, designate the
person to be arrested by any description by
which he can be identified with reasonable cer-
tainty,

5 State the date when it was issued and - the
name of the judge who issued it together with
the title of his office . . ; -

6 . Command that the person againstt whom
the complaint was made be arrested and
brought before the judge issuing the warrant,
or, if he is absent or unable to act, beforee some
other judge in the same county Judges , in
counties having more than one judge may issue
rules for procedures to be followed in deter-
mining :the ,judge before whom , the initial ap-
pearance shall be made, except that in counties
having a population of more than 500,000, the
initiall appearance of a defendant charged with
a felony not triable in the county court of such
county shall be in a criminal branch of ' the cir-
cuit court if such court is in session ..

7 . Thee warrant . shall .l be in substantially the
following form :
STATE OF WISCONSIN,

County
State of Wisconsin

vs .
. . .; (Defendant)
THE STATE OF WISCONSIN TO ANY
LAW ENFORCEMENT OFFICER :

A complaint, copy of which is attached,
having been filed with me accusing, the de-
fendant, of committing the crime of . . . ., con-
trary to sec . . . . . . .. , Stats., and I having found that
probable cause exists that the crime was com-
mitted by the defendant(s) ..
You are, therefore, commanded to arrest the

defendant(s) and bring ,. .before me, or, if I
am not available, before some other judge of
this county ,,
Dated . . ., 19 ,

. ..(Signature)
(Title)

8 The complaint and warrant may be on the
same form.. The warrant shall be beneath the
complaint ., If separate forms are used, a copy
of the complaint shall be attached to the war-
rant .

968 .04 Warrant or - summons - on com-
plaint. .(1) WARRANTS . I f it appears from the
complaint, or from an affidavit or affidavits
filed with the complaint or after an examina-
tion under oath of the complainant or witness-
es, when the judge determines that this is nec-
essary,; that there : is probable cause to believe
that an offense has been committed and that
the accused has committed it, the judge shall
issue a warrant for the arrest of the defendant
or a summons in lieu thereof. The warrantt or
summons shall be delivered forthwith to a law
enforcement officer for service . .

(a) When an accused has been arrested with-
out a warrant and is in custody or appears vol-
uritarily before a judge, no warrant shall be is-
sued and the complaint, shall be filed forthwith
with a judge

(b) A. warrant or summons may be issuedd by
a judge in another county when there is no
available judge of the county in which the
complaint is issued The warrant shall be re
turnable before a,judge in the county in which
the offense alleged in the complaint was com-
mitted, and the summons shall be returnable
before the county-court of the county in which
the offense alleged in the complaint was com-
mitted

(2) SUMMONS (a) In any case the district at-
torney, after the issuance of a complaint, may
issue a summons in lieu of requesting the issu-
ance of a warrant . . The complaint shall then be
filed with the clerk.

(b) I n misdemeanor, actions where the maxi-
mum imprisonment does not exceed 6 months,
the ,judge shall issue a summons instead of a
warrant unless he believes that the defendan t
will not appear iri response to a summons.

(c) If a person summoned fails to appear in
response to a summons issued by a district at-
torney,the district ;attorney : may proceed to
file t he complaint as provided in s 968 .02 and,
in addition to indorsing his approval on the
complaint,, shall indorse upon the compla int
the fact that the accused failed to, respond to a
summons. .
(3) MANDATORY PROVISIONS, (a) Warrant.

The warrant shall :

(2) An unserved warrant or summons shall,
at the request of the district attorney, be re-
turned to the ,judge who may dismiss the ac-
tion. Such request shall be an writing, it shall
state the reasons therefor in writing and shall
be filed with the clerk .

(:3) The dismissals in subs,. (1) and (2) are
without prejudice
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968.04 COMMENCEMENT OF CRIMINAL PROCEEDINGS 4210

(b) Summons. 1 . The summons shall com-
mand the defendant to appear before a court at
a certain time and place and shall be in sub-
stantially the form set forth in par . . (a) .

2 . A summons may be served anywhere in
the state and it shall be served by delivering a
copy to the defendantt personally or by leaving
a copy at his usual place of abode with a per -
son of discretion residing therein or by mailing
a copy to the defendant's last-known address .
It shall be served by a law enforcement officer .

3 . . The summons shall be in substantially the
followingg form :

a ., When issued by a Judge :
STATE OF WISCONSIN,

County
State of Wisconsin

vs .
(Defendant) v

THE STATE OF WISCONSIN TO SAID
DEFENDANT:

A complaint, copy of which is attached,
having been filed with me accusing the defend-
ant of committing the crime of contrary to
sec.. . ,: , Stats ; , and I havingg found that proba-
ble cause exists ` thatt the crime was committed
by the defendant ..
You, : . ,ate, therefore, summoned to appear

before Branch . ..- of the . . ._ court of . . . County
at the courthouse in the City of . . . .. .- to answer
said complaint, on . . , 19 ., , at . o'clock in the

noon, and in case of your failure to appear,
a warrant for your arrest will be issued . .
Dated ,. . , 19 .. .

. .. ., (Signature)
.. .. .(Title)

b .. When issued by a district attorney :
STATE OF WISCONSIN,

. County
State of Wisconsin

vs .
. . „ (Defendant)
THE STATE OF WISCONSIN TO SAID
DEFENDANT:

A complaint, copy of which is attached,
having been made before me accusing the de-
fendant of committing the crimee of con-
trary to sec . . . . . , 8tats .

You, ,...._ ; are, therefore, summoned to appear
before Branch . . . . of the . . . court of . : . : County
at the courthouse in the City of . ., to answer
said complaint, on , . . . , 19 : , at . . . o'clock in the

' . . noon, and in case of your failure to appear,
a warrant for your arrest may be issued.
Dated ;., 19 .; . .

. . (Signature)
District Attorney

968 .06 Warrants and summons upon in -
dictment. A judge shall issue a warrant or a
summons for a defendant named in an indict-
ment by a grand,jury. Section 968 .04 (3) shall
apply to such process .

968 .07 Arrest by a law enforcement offi-
cer. (1) A law enforcement officer may arrest a
person when : :

(a) He has a warrant commanding that such
person be arrested; or

(b) He believes, on reasonable grounds, that
a warrant for the person's arrest has been is-
sued in this state; or

4.. The complaint and summons may be on
the same form . . The summons shall be beneath
the complaint . . If separate forms are used, a
copy of the complaint shall be attached to the
summons.

(4) SERVICE . (a) The warrant shall be direct-
ed to all law enforcement officers of the state ..
A warrant may be served anywhere in the
state..

(b) A warrant is served by arresting the de-
fendant and informing him as soon as p t actica-
61e of the nature of the crime with which he is
charged .
(c) An ' arrest may be made by a law enforce-

ment officer without a warrant in his posses-
sion when he has knowledge that a warrant
has been issued . : In such case, the officer shall
inform the defendant as soon as practicable of
the nature of the crime with which he is
charged ,

(d) Thelaw enforcement officer arresting a
defendant shall indorse upon the warrant the
time and place of the arrest and his " fees and
mileagee therefor .
See: note to 968 .. 01, citing State y . Williams, 4 ' 1 W (2d)

242, 17 7 NW (2d) 611 . .
A warrant was property issued upon sworn testimony of

a sheriff' that an accomplice had confessed and implicated
defendant, since reliable hearsay is permitted and a con-
fession is not inherently " untrustwo rthy . Okrasinski v.
State, 51 W (2d) 210, 186 NW (2d) 314,

968.05 Corporations: summons in crimi-
nal cases ., (1) When a corporation is charged
with the commission of a criminal offense, the
judge or district attorney shall issue a summons
setting forth the nature of' the offense and com-
manding the corporation to appear before a
court at `a specific time and place .
(2) The summons for, the appearance of a

corporation may be served as provided for
service of a summons upon a corporation in a
civil action. . The summons shall be returnable
not less than 10 days after service..

Cross Reference: See 973 . 1 ' 7 for provision for default
judgment against a corporation .
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COMMENCEMENT OF CRIMINAL PROCEEDINGS 968 .124211

968.10 Searches and seizures; when au-
thorized . A search of a person, object or place
may be made and things may be seized when
the search is made:

(1) Incident to a lawful arrest ;
(2) With consent ; .
(3) Pursuant to a valid search warrant;
(4) With the authority and within thee scope

of a right of lawful inspection ;
(5) Pursuant to a search during an author-

ized temporary questioning as provided in .' s . .
968 25; or

(6) As otherwise authorized by law .

968.11 Scope of search incident to lawful
arrest. When a lawful arrest is made, a law
enforcement officer may reasonably search the
person arrested and an area within such , per-
son's immediate presence for the purpose of .

(1) Protecting the officer from attack ;
(2) Preventing the person from escaping;
(.3) Discovering and seizing the fruits of ' the

crime ; or
(4) Discovering . and seizing any instruments,

articles or things which may have been used in
the commissionn of; or which may constitute
evidence of, the offense.

968.12 Search warrant ; defined; issu-
ance. (1) A search warrant is an order signed
by a ,judge directing a law enforcement officer
to conduct a search of a designated person,, a
designated , object or a designated place for the
purpose of " seizing designated property or kinds
of property A judge shall issue a search war-
rant if probable cause is . shown . The warrant
shall be based upon sworn complaint or affida-
vit, or testimony recorded by a phonographic
reporter; showing 'probable cause therefor. The
complaint, affidavit or testimony may be upon
information and belief '

(2) A search warrant may authorize a search
to be conducted anywhere in the state and may
be executed pursuant to its terms anywhere in
the state,

History: 1971 c 298
Judicial Council Note, 1971 : Present s . 968 12 (1) con-

flicts with s . 968 . 19 which is left intact and provides for
the property to be kept by the officer or she riff , See also s .
968 .17 - which requires an inventory to be filed with the
clerk [Bill 867-A]

Probable cause meeting constitutional requirementss for
issuance of the search warrant of defendants premises was
not establishedd by testimony of a police officer that a
youth found in possession ,n of amphetamines informedd the
officer that a shipment of marijuana was being delivered
to defendant's premises, where it was established that the
officer had had no , previous: dealings with the informant
and couldd not personally attest tothe informant's reliabil-
ity;' hence the search warrant was invalid. State ex rel.
Furlong v, Waukesha County Court, 47 W (2d) 515, 177
NW (2d) 333 .

(c) He believes, on reasonable grounds, that
a felony warrant for the person's arrest has
been issued in another state; or

(d) There are reasonable grounds to believe
that the personis committing or has commit-
ted a crime,

(2) A law enforcement officer making a law-
ful arrest may command the aid of any person,
and such person shall have the same power as
that of the law enforcement officer .

If' police have probable cause for arrest without a war-
rant they may break down a door to effect the arrest after
announcing their purpose in demanding admission.. The
remedy for excessive force is not dismissal of the criminal
charge . Nadolinski v State, 46 W (2d) 259, 174 NW (2d)
483 .

An arrest based solely on evidence discovered after an
illegal search is invalid . State ex rel, Furlong v . Waukesha
County Court, 47 W (2d) 515, 177 NW (2d) 333 .

While probable cause for an arrest without a warrant re-
quires that an officer have more than a mere suspicion, he
does not need the same quantum of evidence necessary
for conviction, but only information whichh would lead a
reasonable officer to believe that guilt is more than a pos-
sibility; which information can be based in part on hear-
say. . . State v.. DiMaggio, 49 W (2d) 565, 182 NW (2d) 466 . .

An officer need not have a warrant in his possession to
make a valid arrest . Schill ' v State, 50 W (2d) 473, 184
NW (2d) 858

An arrest is valid where defendant, when approached by
the officer, volunteered the statement that he assumed
they would be looking for him because he had been the
last person to see, the victim alive . Schenk v-: State, 51 -W
(2d) 600, 187 NW (2d) 853
Police have grounds to arrest without a warrant where

they have information from a reliable informer that a
crime is to be committed, : where they check the informa-
tion and where defendants attempt to escape when
stopped''Molina v ; State, 53 W (2d) 662, 193 NW (2d)
874

968.08 Release by law enforcement offi-
cer of arrested person . A law enforc emen t
officer having custody of a .person arrested
without a warrant may release the person at-
rested without requiring him to appear before a
judge if the law enforcement officer is satisfied
that there are insufficient : grounds for the issu-
ance of a criminal complaint against the person

"arrested,

968.09 ` Warrant on failure to appear . (1)
When a defendant or a witness fails to appear
before the court as required; or violates a term
of` his - bond of hiss probation, if any, the court
may issue a bench warrant for his arrest which
shall direct that he he brought before the court
without unreasonable delay . The court shall
state on the record at the time of issuance of' the
bench warrant the reason therefor .

(2) Prior to the defendant's appearance , in
court after his arrest under sub . . (1), ch . 969
shall not apply

History : 1971 'c , 298
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968 .13 COMMENCEMENT OF CRIMINAL PROCEEDINGS 4212

968.19 Custody of property seized . Prop-
erty seized under a search warrant or , validly
seized without a warrant shall be safely kept by
the officer, who may leave it in the custody of
the sheriff and take a receipt therefor, so long as
necessary for the purpose of being produced as
evidence on any trial.

968.20 Return of property seized. (1)
Any person claimingg the right to possession of
property seized pursuant to a search warrant or
seized without a search warrant may apply for
its return to the county court for the county in
which the property was seized or where the
searchh warrant was returned. The court shall
order such notice as it deems adequate to be
given the district attorney and all persons who
have or may have an interest in the property
and shall hold a hearing to hear all claims to its
true ownership .. If the right to possession is
proved to the court's satisfaction, it shall order
the property, other than contraband, returned
if 'r

(a) The property is not needed as evidence
or, if needed, satisfactory arrangements can be
made for its return for subsequent use as evi-
dence; or

(b) All proceedings in which it might be re-
quired have been completed .

(2) Property not required for evidence or use
in further investigation, unless contraband,
may be returned by the officer to the person
from whom it was seized without thee require-
ment of 'a hearing . .

Claimant of property seized has the burden of showing
that it is not contraband and is not needed as evidence in
a possible retrial . Money may be applied to the payment
of counsel fees . Welter v, Sauk County Clerk of Court, 53
W (2d) 178,. . 191 NW (2d) 852 .

968.21 ' Search warrant; secrecy. A search
warrant shall be issued with all practicable se-
crecy, and the complaint, affidavit or testimony
upon which it is based shall not be filed with
the clerk or made public in any way until the
search warrant is executed .

968 .15 Search warrants; when execut-
able. (1) A search warrant must be executed
andd returned not.t more than 5 days after the
date of issuance

(2) Any search warrant not executed within
the time provided in sub . (1) shall be void and
shall be returned to the judge issuing it .

968 .16 . Detention and search of persons
on premises. The person executing the search
warrant may reasonably detain and search any
person on the premises at the time to protect
himself from attackk or to prevent the disposal
or concealment of any item particularly de-
scribed in the search warrant .

968 . 17 Returnn of search warrant . (1) The
returnn of the search warrant shall be made
within 48 hours after execution to the clerk des .-
ignated in the warrant . The return shall be ac-
companied by a written inventory of any prop-
erty taken. Upon request, the clerk shall deliver
a copy of' the inventory to the person from
whom or from whose premises the property was
taken and to the applicant for, the search war.-
rant, :

(2) An affidavit or complaint made in sup .,
port of the.e issuance of the warrant and .d the
transcript of any testimony taken shall be filed
with the clerk within .5 days after the date of
the execution of any search :warrant ..

History : 19 7 1 c . 298.

968.13 Search warrant ; property subject
to se izure. A search warrant may authorize
the seizure'of`the following :

(1) Contraband, which includes without lim-
itation because of enumeration lottery tickets,
gambling machines or other gambling devices,
lewd, obscene or indecent written matter, pic-
tures, sound recordings or motion picture
films, forged money or written instruments and
the tools, dies, machines or materialss for mak-
ing them, and controlled substances, as defined
in s . . 161,01 (4), and the implements for smok-
ing or injecting them . .

(2) Anything which is the fruit of, has been
used in the commission of, or, which may con-
stitute evidence of any crime .
Hi s tory : 19'711 c . 219
An adversary hearing is not necessary for the seizure of

a limited quantity of obscene material as evidence but is
necessary before more than evidentiary copies are seized ..
State ex rel . Howard v O'Connell, 53 W (2d) 248, 192
NW (2d) 201 .

968 .14 Use of force. All necessary force
may be used to execute a search warrant or to
effect any entry intoo any building or property or
part thereofto execute a search warrant .

Jud icia l Council Note, 1971: [As to sub . (2)] This sec-
tion is designed to insuree that the material necessary to
challenge the search warrant is made promptly available
to all parties . . [Bill .86'7-A]

968.18 Receipt for seized property. Any
law enforcement officer seizing any items with-
out asearch, warrant shall give a receipt as soon
as practicable to the person from whose- posses-
sion they are taken . . Failure to give such receipt
shall not render the evidence seized inadmissi-
ble upon a trial

Electronically scanned images of the published statutes.



COMMENCEMENT OF CRIMINAL PROCEEDINGS 968 .254213

968.22 Effect of technical irregularities . (describe;the, premises) theree are now located
No evidence,-seized under a search warrant and concealed certain : things, to wit : (describe
shall be suppressed because of technical irregu- the things to be, searched for) (possessed for
larities not affecting the substantial rights of the the purpose of evading or violating the laws of
defendant. - the state of Wisconsin and contrary to section

of the Wisconsinn statutes) (or, which things
968 . 23` Forms. The following foams for use were-stolen from their true owner, ; in violation
under this chapter are illustrative and not man- of section . . . of the Wisconsin . statutes) : (or
datory: which things were used in the commission of
STATE OF W ISCONSIN, (or, may constitute evidence of) a crime, to
. County, wit: (describe crime) ) committed in violation of"
AFFIDAVIT OR COMPLAINTT section . . . . . of the Wisconsin statutes) and
In the ; .,- court of the ,.. . . of prayed that a search warrant be issuedd to
AB,, being duly sworn, says that on the . . search said premises for said propertyy

day of . . ., A D ; 19 , in said county, in and Now, therefore, in the name of the state of
upon certain premises in the (city, townn or vil- Wisconsin you are commanded forthwith to
lage) of . . . in said county, occupied by . . .. .and search the said, premises for' said things, and if
more particularly described as follows : (de- the same or any portion thereof are . found, to
scribe the premises) there are now located and bring the same and the person in whose posses-
concealed certain things, to wit : (describe the sion the same, are found, and return this war-
things to be searched for) (possessed for the rant within 48 hours before the said court (or,
purpose of evading or violating the laws of the before the , : . court for county), to be dealt
state of Wisconsin and contrary to section . . . with accordingg to .law
of the Wisconsin statutes) (or, which things
were stolen from their true owner', in violation Dated this dayy of 19. .

of section . . . . of the Wisconsin statutes) (or,

. . .. . .
. Judge of the . ., . Court .

which things were used in the commission of INDORSEMENT ON WARRANT
(or may constitute evidence of) a crime to wit :
(describe crime) committed in violation of sec- Received by me . . .,.'19 , at . . o'clock . . :M .
lion of the Wisconsin statutes) ..- ,. ., Sheriff' (or peace officer)

The facts tending to establish the grounds RETURN OF OFFICER
for issuing a search "warrant are as follows : (set State' of Wisconsin
forth evidentiary facts showing probable cause Court,
for issuance of warrant). County.
Wherefore, the said A . B prays that a "` I hereby certify that by virtue of the within

search warrant be issued to search such prem- wait ant I searched the within named premises
ises for the said property, and to bring the and "found the following things : ` (describe
same,' if found, and the person in whose pos- things seized) and have the same now in my
session the same is found,'befoie the said court possession subject to the direction of the court
(or, before the ., :court for . . . county), to be Dated this . day of 19_1
dealt with according to law

(Signed) A B. Sheriff (or- peace officer)

Subscribed and sworn to before me this 968.24 Temporary questionin g without
day of :, 19. arrest:` After having identified himselfas a law

`Judge of the : ., Court, enforcementt officer, a law enforcement officer
STATE OF WISCONSIN, may stop a person in a public place for' a tea-

. . County.y sonable period of tirrie when the officer reasona-
SEARCH WARRANT, bly suspects that such person is committing, is
In the . : : . court of the of ., about to commit or has committed a crime, and
THE STATE OF WISCONSIN, to the sheriff may demand the name and address o~the per-
or any constable or any peace officer of said son and an explanation of his conduct . : Such
county: 'detention and temporary questioning `shall be
Whereas, A B, has this day complained (In conducted in the vicinity where the person was

writing) to the said court-upon . oath that on stopped'.,
the . ., day of ., . ., A D, 19.,, in said county, in _
and upon certain premises in the (city, town or 968 .25 Search during temporary ques -
village) of . . . .., in said county, occupied by . ., t i nning. When a law enforcement officer, has

. . : and more particularly described as follows: stopped a person for temporary questioning
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968.25 COMMENCEMENT OF CRIMINAL PROCEEDINGS 4214

(2) "Oral communication" means any oral
communication uttered by a person exhibiting
an expectation that such communication is not
subject to interception under circumstances
justifying such expectation . .

(3) "Intercept" means the aural acquisition
of the contents of any wire or oral communica-
tion through the use of any electronic, me-
chanical or other device ..

(3m) "Electronic, mechanical, or other de-
vice" means any device or apparatus which
cann be used to intercept a wire or oral commu-
nication other than :

(a) Any telephone or telegraph instrument,
equipment or facilities, or any component
thereof, which is:

1 . Furnished to the, subscriber or user by a
communications common carrier in the ordi-
nary course of its business and being used by
the subscriber or user in the ordinary course of
its business ; or
2 Being used by a, communications carrier

in the ordinary course of its business, or by a
law enforcement officer in the ordinary course
of his duties .

(b) A hearing aid or similar device being
used to correct subnormall hearing to not better
than normal .

(4) " Investigative or law enforcement offi-
cer" means any officer of this state or political
subdivision thereof, who is empowered by the
laws of this state to conduct investigationss of
or to make arrests for offenses enumerated in
ss, :968 28 to 968 ..33, and anyy attorney author-
ized by law to prosecute or pa rticipate in the
prosecution of such offenses .

(5) "Contents" whenn used with respect to
any wire or oral communication, includes any
information concerning the identity of the par-
ties to such communication or the :existence,
substance, purport or meaning of that commu-
nication .

(6) "Aggrieved person" means a person who
was a party to any intercepted wire or oral
communication or a person against whom the
interception was directed,

(7) "Judge" means the .,judgee sitting at the
time an application is made under s . 968 .30 or,
his successor',
Hi s tory: 1 9 7 1 c . 40 s 9 3.

968.28 Applicat ion for court o rder to i n-
tercept communications. The attorney gener-
al together with the district attorney of any
county may approve a request of an investiga-
tive or law enforcement officerr to apply to the
circuit court in the county where the intercep-
tion is to take place for an order authorizing or•:A5..

968 .27 . Definitions. Asused in ss. 968 28 to
968 ..33 :

(1) "Wire communication" means any com-
munication made in whole or in part through
the use of facilities for the transmission of
communications by the aid of wire, cable, mi-
crowave another like connection between the
point of origin and the point of reception fur-
nished or operated by any person engaged as a
public utility in providing or operating such fa-
cilities for the transmission of intrastate, inter-
state or foreign communications .,

pursuant to s . 968,24 and reasonably suspects
that he or another is in danger of physical inju-
ry, he may search such person for weapons or
any instrument or article or, substance readily
capable of causing physical injury and of a sort
not ordinarily carried in public places by law
abiding persons. If ' he finds such a weapon or
instrument, or any other property possession of
which he reasonably believes may constitute
the commission of a crime, or which may con-
stitute a threat to his safety, he may take it and
keep it until the completion of the questioning,
at which time he shall either return it, if law-
fully possessed , or ar restt the person so ques-
tioned,

968 .26 ` John Doe proceeding. If a person
complains to a judge that he has reason to be-
lieve that a crime has been committed within
his jurisdiction, the judge shall examine the
complainant under oath and any witnesses pro-
duced by him and may, and at the request of
the district attorney shall, subpoenaa and exam-
ine other witnesses to ascertain whether a crime
has been committed and by whom committed ..
The extent to which the ;judgee may proceed in
such examination is within his discretion . . The
examination may be adjourned and may be se-
cret, Any witness examined under this section
may have counsel present at the examination
but such counsel shall not be allowed to exam-
ine his client, cross-examine other witnesses or
argue before the judge If' it appears probable
from the testimony given that a crime has been
committed and who committed it, the com-
plaint shall be reducedd to writing and signed
and verified; and thereupon a warrant shall is-
sue for the arrest of the accused . Subject to s .
971.23, the record of such proceeding and the
testimony taken shall not be open to inspection
by anyone except the district attorney unless it
is used by the prosecution at the preliminary
hearing or the trial of the accused and then only
to the extent that it is so used
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18 USC 2510 to 2520, shall lose its privileged
character,

(5) When an investigative or law enforce-
ment= officer, while engaged in intercepting
wire or oral communications in the manner
authorized, intercepts wire or oral communica-
tions relating to offenses other than those spec-
ified in the order of authorization or approval,
the contents thereof; and evidence derived
therefrom, may be disclosed or used as provid-
ed in subs . . (1) and (2) . Such contents and any
evidence derived therefrom may be used under
sub . (3) when authorized or approved by the

,judge ..e who acted on the original application
where such. judge finds on subsequent applica-
tion, made as soon as practicable but no later
than 48 hours,, that the contents were other-
wise intercepted in accordance with ss . 968 ,28
to 96833 or 18 USC 2510 to 2520 or by a like
statute : .

History:. 1971 c . 40 ss;, 91, 93 .
Evidence of intercepted oral or wire communications

can be introduced only if the interception was authorized
under 968.30 ; consent by one party to the communication
is not sufficient. State ex rel„ Arnold v, County Court, 51
W (2d) 434, 187 NW (2d) 334

968.30 Procedure for interception of wire
or oral communications . (1) Each application
for an order authorizing or approving the inter-
ception of a' wire or oral communication shall
be made in writing upon oath or affirmation to
the court and shall state the applicant's authori-
ty to make such application and may be upon
personal knowledgee or, information and belief.
Each applicat ion shall include the following in-
formation: ...

(a) The identity of the investigative or law
enforcement, officer making the application ,
and the officerss authorizing the application . .
(b) A full and complete statement of the

facts and circumstances relied upon by the ap-
plicant, to justifyy his belief that an order
should bee issued, including:

1 , Details of the particular offense that has
been, is being, or is about to be committed;

2: A particular description of the natu re and
location of the facilities from which or the
place where , the communication is to be inter -
cepted;

3 .. A particular description of the type of
communicationss sought to be intercepted ; ands
4. The identity of the person, if ' known, com-

mitting the offense and whose communications
are to be intercepted .

(c) A full and complete statement whether,
or not other investigative procedures have been
tried 'and failed or why they reasonably appear
to be unlikely 'to succeed if tried or to be too
dangerous .

approving the interception of wire or oral com-
munications, In countiess having: more than one
branch of the circuit court the application shall
be made only to the lowest numbered branch
having criminal jurisdiction, The judge of such
courtt may under s. 968 30 grant an order au-
thorizing or approving the interception of wire
or oral communications by investigative or law
enforcement officers having responsibility for
the investigation of the offense for which the
application is made . The authorization shall .l be
permitted only when such interception may
provide or has provided evidence of the com-
mission of the offense of murder, kidnapping,
commercial gambling, bribery, extortion and
dealing in controlled substances or any con-
spiracy to commit any of the foregoing of-
fenses .

History : 19 '7 1 c 21 9

968.29 Authorization for d isclosure andd
use of intercepted wire or oral communica -
tions. (1) Any investigative or law enforcement
officer who, by any means- authorized by ss .
968 28 to 968.33 or 18 USC 2510 to -2520, has
obtained knowledge of the contents of any wire
or oral communication, or evidence derived
therefrom, may disclosee such contents to anoth-
er investigative or law enforcement officer only
to the extent that such disclosure is appropriate
to the proper performance of the official duties
of the officer making or, receiving the disclo-
sure.

(2) Any investigative or law enforcement of-
ficer, who, by any means authorized by ss.
968,28 to 968,33 or 18 USC 2510 to 2520, has
obtained knowledge .of the contents of any wire
or oral communication or evidence derived
therefrom may use such contents only to the
extent such use is appropriate to the proper
performance. of his official duties ..

(3) Any person whoo has received, by any
means authorized by ss . 968 . .28 to 968 .33 or 18
USC 2510 to 2520 or by a like statute of any
other, state, any information: concerning a wire
or oral communication of evidence derived
therefrom intercepted in, accordance with ss
968,28 to 968 . .33, may disclose. the contents of
that communication or such derivative evi-
dence only while giving testimony under oath
or' affirmationn in any proceeding in any court
or before any magistrate or, grand jury in this
state, or in any court of the United States, or of
any state, or in any federal or state grand ,jury
proceeding .

(4) No otherwise privileged wire or oral
`communication intercepted in accordance
with, or, in violation of, ss . 968,28 to 968 :33 or
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(d) A statement of the period :' of time for
which the interception is required to be main-
tained If the nature of the investigation is such
that the autho rization for interception should
not automatically terminate when the de-
scribed type of " communication has been ob-
tained, a particular description of facts estab-
lishing probable cause to believe that addition-
al communications for the same : type will
occur thereafter .

(e) A full and complete statement. : of the
facts concerning all ' previous applications
known to the individual authorizing and mak

-eing . the • applicaton, made to any court for au-
thorization to intercept, or for approval of in-
terceptions of, wire or oral communications in-
volving any of the same persons, facilities or
places specified in the application, andd the ac-
tion taken by the court on each such applica-
tion; and

(f) Where the application is for the extension
of' an order, a statement setting forth the re-
sults thus far obtained from the interception,,
or a reasonable explanation of the failure to
obtain such results

(2) The court may require the applicant to
furnish additional testimony of documentary
ev idence under oath or affirmation in support
of the application . - Oral : testimony shall be . re-
.duced to wr iting .

(3) Upon such application the court may en-
ter an ex ; paste order, as requested or as modi-
fied, authorizing or approving ' interception of
wire or oral communications, if the court de-
termines on the basis of the facts submitted by
the applicant that all of the following exist :

(a) There is probable cause for belief that an
individual is committing, has committed, or is
about to commit a particular : offense enumerat-
ed in s, 968,28

(b) There is probable cause for belief that
particular communications concerning that of-
fense will be obtained through such intercep-
tion : ,

(c) Other, investigative procedures have been
tried andd have failed or reasonably appear to
be unlikely to succeed if tried or to be too dan-
gerous:

(d) There is probable cause for belief that
the facilitiess from which, or the place where,
the wire or oral communications are to be in-,
teicepted are being used, or are aboutt to be
used, in connection with the commission of

-suchh offense, or are leased to, li sted in . the
name of, or commonly used by such , .person .

(4) Each order authorizing or, approving the
interception of any wire or oral communica-
tion shall specify :

(a) The identity of the person, if' known,
whose communications are to be intercepted ;

(b) The nature and location of the communi-
cations facilities which, or- the place where au-
thority to intercept is granted and the means
by which such interceptions shall be made ;

(c)' A particular description of the type of
communication sought to be intercepted and a
statement of the particular offense to which it
relates;

(d) The identity of the agency authorized to
intercept the communications and of the per-
son authorizing the application ; and

(e) The period of time during which such in-
terception is authorized, including a statement
whether of not the interception shall automati-
cally terminate when the described communi-
cation has been first obtained .

(5) No order entered under this section may
authorize or- approve the interception of any
wire or oral communication for any period
longer than is necessary to achieve the objec-
tive of the authorization, not in any event
longer, than 30 ' days. Extensions of an order
may be granted, but only uponn application for
an extension made in accordance with sub . (1)
and the court making the findings required by
sub (3) : The period of extension shall be no
longer than the authorizing judge deems neces-
sary to achieve the purposes for which it was
granted and in no event for longer than 30
day's . Every order and extension thereof ' shall
contain a provision that the authorization to
intercept shall be executed as soonas practica-
ble, shall be conducted in such a way as to
minimize the interception of communications
not otherwise subject to interception ` under this
chapter, and must terminate upon attainment
of the authorized objective, or in any event' in
30 days

(6) Whenever an order authorizing intercep-
tion is entered pursuant toss . 968 28 to 968 . . 33,
the order may require reports to be made to
the court which issued the order showing what
progress has -been made toward achievement of
the authorized objective and the need for con-
tinued interception Such reports shall be made
at such intervals as the court requires ,

(7) (a) The contents of any wire or oral com-
munication interceptedd by any means author-
ized by ss.: 968 28 to 968,33 shall, if ` possible,
be recorded on tape or -wire or other compara-
ble device. The recording of` the contents of
any wire or oral communication under this
subsection shall be done in such way as will
protect the recording from editing or other al-
terations.Immediately upon the expiration of
the period of the order or extensions : thereof all
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such recordings and records of an intercepted
wire or oral communication shall be filed with
the court issuing such order and the court
shall order the same to be sealed . . Custody of
the recordings and records shall be wherever
the ;,judge handling the application shall order .
They shall not be destroyed except upon an or-
der of the issuing or denying judge and in any
event shall be properly kept and preserved for,
10 years.. Duplicate recordings and other
records may be made for use or disclosure pur-
suant to the provisions for, investigations under
s. 968 29 (1) and (2). The presence of the seal
provided for by this, subsection, or, a satisfacto-
ry explanation for the absence thereof ; shall be
a prerequisite for the use or disclosure of the
contents : of any wire or orall communication or'
evidence derived therefrom under s . 968 . . 29 . (3) . .

(b) Applications made and orders granted
under ss . 968..288 to 968:33 together with all
other papers and records in connection there-
with shall be ordered sealed by the court . Cus-
tody of the applications, orderss and other pa-
pers and records shall be wherever the judgee
shalll or 'der'. . Such applications and orders shall
be disclosed only uponn a showing of good
cause before the judge and shall not be de-
stroyed except on order of the issuing or deny-
ing _judge, and in any event shall be kept for ' 10
,years

(c) Any violation of this subsection may be
punished as contempt of court .

(d) Within a seasonable time but not later
than 90 days after thee filing of an application
for an order of approval under par . . (b) which
is denied or the termination of the period of an
order or extensions thereof, the issuing or de-
nying ,judge shall cause to be served on the per-
sons named in the order or the application and
such other parties to intercepted communica-
tions as the ,judge determines is in the interest
of justice, an inventory which shall include no-
tice of.

1 . : Thee fact of the entry of the order or the
application . .

2 . The datee of the entryy and the period of
authorized, approved or disapproved intercep-
tion, or the denial of the application .

3 . The fact that during the period wire or
oral communications weree or were not inter-
cepted .

(e) The judge may, upon the filing of a mo-
tion, make available to such person - or his
counsel for inspection in the manner , provided
in s . 19 .21 (2) such portions of the intercepted
communications, applications and orders as
the judge determines to be in the interest of
justice. On an ex pane showing of good cause

to . the issuing judge the serving of the invento-
ry required by this subsection may be post-
poned . The judge shalll review such postpone-
ment at the end of 60 days and good cause
shall be shown prior to further postponement . .
(8) The contents of - any interceptedd wire or

oral communication or evidence derived there-
fi om shall not be received in evidence or other-
wise : disclosedd in anyy trial, hearing or other
proceeding in anyy court of this state unless
each party, not less than 10 days before the tri-
al, hearing or proceeding, has been furnished
with a copy of the court o rder, and accompa-
nying application, under which the intercep-
tion was authorized or approved . This 10-day
period may be waived by the judge if he finds
that it was not possible to furnish the party
with the above information 10 days before the
trial, ` hearing or proceeding and that thee party
will not be prejudiced by the delay in receiving
such information . .
(9) (a) Any aggrieved person in any trial,

hearing or proceeding in or before any court,
department, officer, agency, regulatory body or
other authority of this state, or , a political sub -
division thereof, may move before the trial
court or the court granting the original war -
rant to suppress the contents of any intercept-
ed wire or, oral communication, or evidence de-
rived therefrom, on the grounds that 1) the
communication was unlawfully intercepted ; 2)
the order of authorization or approval under
which " it was intercepted is insufficient on its
face ; or, 3) the interception was not made in
conformity with the or 'der' of authorization or
approval Such motion shall be made before
the trial, hearing or proceeding unless there
was no opportunity to make such motion or
the person was not aware of the grounds of' the
motion If the motion is granted, the contents
of the intercepted wire or, oral communication,
or evidence derived therefrom, shall be treated
as having been obtained in violation of ss .,

' 968 . . 28 to 968 . . 3 .3 ,. The judge may, upon the fil-
ing of such motion by the aggrieved person,
make available to the aggrieved person or his
counsel for inspection such portions of the in-
tercepted communication or evidence derived
therefrom as the , judge determines to be in the
interest of justice ,

(b) In addition to any other right to appeal,
the state shall have the right to appeal :

1 . From an order granting a motion to sup-
press madee under par . (a) if the attorney gener-
al or district attorney certifies to the ,judge or
other official granting such motion that the ap -
peal is not entered for purposes of delay and
shall be diligently prosecuted as in the case of

Electronically scanned images of the published statutes.



968 .30 COMMENCEMENT OF CRIMINAL PROCEEDINGS 4218

other: interlocutory appeals or under such rules
as the supreme court adopts; or

2 From an order' denying an application for
an order of authorization or approval, and
such an appeal shall be ex paste and shall be in
camera in preference to all other pending ap-
peals in accordance with rules promulgated by
the supreme court . .

(10) Nothing in ss . 968, 28 to 968 ...3 .3 shall be
construed to allow the interception of any wire
or oral communication between an attorney
and a client

History : 1 9 7 11 c . . 40 s. . 93

968 .31 Interception a nd disclosure of
wire or ora l communicat ionss prohib i ted. (1)
Except as otherwise specifically providedd in ss,
968.28 to 968.30, whoever commits any of the
acts enumerated in this section may be fined not
more than. $10,000 or imprisoned not more
than 5 years or both :

(a) Intentionally: intercepts, attempts to in-
teicept or, procures any other person to inter-
cept or, attempt to intercept, any wire or oral
communication ;

(b) Intentionally uses, attempts to use or
procures any other person to use or, attempt to
use any electronic, mechanical or other device
to intercept any oral communication ;

(c) Discloses, or attempts to disclose, to any
other person the contents of'any :wire or oral
communication, knowing or having reason to
know that the: information was obtained
through the interception of a wire or oral com-
munication in violation of this section or under
circumstances constituting violation of this sec-
tion ;

(d) Uses, or attempts to use, the contents of
anyy wire or oral communication, knowing or
having reason to know that the information
was obtained through the interception of a
wire or orall communication in violation of this
section or under circumstances constituting vi-
olation of this section ; or

(e) Intentionallyy discloses the contents of
any oral or wire communication obtained by
authority of ss . 968..28 ; 968.29 and 968 . .30, ex-
cept as therein provided .

(f) I ntentionally alters any wire or oral com-
munication intercepted on tape wire or other
device .

(2) It is not unlawful under ss 968 28 to
968 .33 :

(a) For an operator of 'a switchboard, : or an
officer, employe or agent of any telephone pub-
lic utility, whose facilities are used in the trans-
mission of a wire - :communication to intercept,
disclose or use that communication in the nor-

mal course of his employment while engaged
in any activity which is a necessary incident to
the rendition of" his service or to the protection
of the>rights or property of the carrier of such
communication, but telephone public utilities
shall not utilize service observing or random
monitoring except for mechanical or service
quality control checks .

(b) For a -person acting underr color of law to
intercept`a wire or oral communication, where
such person- is a party to the communication
or one of the parties to the communication has
given prior consent to such interception .

(c) For a person not acting under color of
law to intercept a wire or oral communication
where such person is a` par'ty_ to the communi-
cation or where one of the parties to the com-
munication has given prior consent to such in-
terception unless such communication is inter-
cepted for the purpose of" committing any
criminal or tortious act in violation o€' the con-
stitution or laws of the United States or of any
state or for the purpose of committing any oth-
er injurious act.

(d) Any person whose wire or oral commu-
nication is intercepted, disclosed or used in vi-
olation of ss. 968 .28 to 968 33 shall 1) have a
civil cause of"actionn against any person who in-
tercepts, discloses or uses, or procures any oth-
er person to intercept, disclose, or use, such
communication, and 2) be entitled to recover
from any such person :

1 . Actual damages,, but not less than liqui-
dated damages computed at the rate of $100 a
day for each day of violation or $1,000, which-
ever is higher;

2 . Punitive damages; and
3 A reasonable attorney's fee and other liti-

gation costs reasonably incurred .
(3) Good faith reliance on a courtt order or

on s,,968,30 (7) shall constitute a complete de-
fense to any civil or criminal action brought
under ss -968 .28 to 968 33 .

History: 1971 c 40 ss . 9 2, 93 .

968.32 Forf ei ture of contraband dev ices.
Any electronic, mechanical, or other intercept-
ing device used in violation of's. 968 .31 (1) may
be seized as contraband by any peace officer
and forfeited to this state in an action by the
department of justice under ch 288 .

968 .33 Reports concerning intercepted
wire or oral communications . In January of
eachh year, thee department of justice shall report
to thee administrative office of the United States
courts such information as is required to be
filed by 18 USC 2519 A .duplicate copy of'such
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reports shall be filed, at the same time, with
the office of administrator of courts under s
256.54.
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