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CLAIMS

859.03 Continuance of separate action . If
an action is pending against a decedent at the
time of his death and the action survives, the
plaintiff' in that action may serve a notice of
substitution of party defendant on the personal
representative and file proof of'service of notice
in the probate court . Filing of proof of service
within the time limited for filing claims in s ..
859,05 gives the plaintiff the same rights against
the estate as the filing of a claim. A judgment in
any such action constitutes an adjudication for -
or against the estate..

859 .09 Transfer of claims when admin is-
tration falls . Claims filed against the estate of a
decedent following an order and notice to
creditors shall, if the administration proceeding
fails, be deemed filed upon notice to creditors in a
subsequent administration proceeding If' the
subsequent proceeding is in a different county,
such claims shall be transmitted to and filed in
the proper court.

. 859 .01 CLAIMS

CHAPTER 859
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estates
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859 25 Priority of payment of claims and allowances
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859.01 Limitation on filing claims against
decedent's estates. (1) Except as provided in
sub. (3) and s . 859 0 .3, all claims against a
decedent's estate including claims of the state
and any subdivision thereof, whether due or to
become due, absolute or contingent, liquidated
or, unliquidated, are for'ever' barred against the
estate, the personal representative and the heirs
and beneficiaries of the decedent unless filed
with the court within the time for filing claims .

(2) The claimant, in addition to filing a claim
with the court, may within the time for, filing
claims, serve a copy of the claim upon the
personal representative or attorney for the estate
for, the purpose of limiting the time within which
an objection may be asserted against the claim
under s, 859 . .3 .3 (1) .

(3) This section does not apply to claims
based on tort, claims based on Wisconsin
income, sales, withholding, gift, inheritance or
estate taxes, claims for funeral expenses, claims
for administration expenses or claims of the
United States . .

Cross references: See 893,19(9) which bars all claims
against a decedent or his estate if administration not
commenced within 6 years after his death ..

See 859 .45 as to tort claims .

859 . 31 Compromise of cl ai ms
859 . 33 Contest of claims ; procedure .
859 .35 Prompt j udgment ; hearing i f cl a im filed over one

year.
85937 Judgment on claims ..
859 39 Delay of payment of claims when funds ar e

insufficient
85940 Creditor' s action for property not inventori ed .
85941 Creditor's action for property fraudulently s old by

decedent ..
859 . 43 Encumbered assets; payment of debt. .
859 45 Tort c la i ms.
859 47 Payment of unf i led claims
859 49 Last illness and funeral expen se of deceased wife
859 . 51 No imp ediment to summ ary settlement

859 .05 Time to file . Upon the filing of an
application for administration the court shall by
order fix the . time within which claimss against
the decedent shall be presented or be forever
barred. The time shall be 3 months from the date
of the order . .

859 .07 Notice; publication. Notice of the
time within which creditors may present their
claims and of the time when the claims will be
examined and adjusted by the court shall be
given by publication, under s 879,05 (4), and
may be given with the notice for granting letters
The first insertion shall be made within 15 days
of the date of the order setting the time . . In
addition to the foregoing, in any case wherein the
decedent was at the time of death of at any time
prior thereto a patient or inmate of any state or
county hospital or institution, notice in writing of
the time within which creditors may present
their claims and of the time when the same will
be examined, shall be sent by registered of
certified mail to the department of health and
social services and the county clerk of the county
of legal settlement not less than 30 days before
such examination, upon such blanks and
containing such information as the department
may provide .
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See 863 13 which deals with the exoneration of
encumbered property .859 . 13 Form and Verification of claims .

1 ) GENERAL REQUIREMENT'S No claim shall be
allowed unless it is in writing, describes the 859 .21 Contingent claims. If the amount or
nature and amount thereof, if ascertainable, and validity of a claim cannot be determined until
is sworn to by the claimant or someone for him some time in the future, the claim is a contingent
that the amount is,justly due, or, if not yet due, claim regardless of claim is based on
when it will or may become due; that no an event which occurred in the past or on an event
payments have been made thereon which are not future . Except for claimsmay occur in the
credited, and that there are no offsets to the of the type not required to be filed under s,e knowledge of the aff'iant, except as therein ,859

.01, contingent claims which cannot be
stated . . The claim shall also show the post-office allowed as absolute must, nevertheless, be filed
address of'the claimant. the court and proved in the same mannerin

(2) REQUIREMENTS WHEN CLAIM FOUNDED . theI f
WRIT TEN INST RUMENT. If a claim is founded the , the order of allowance shall state

on a written instrument which is available, the nature of the contingency . If the claim is
original or a copy thereof with all indotsements as absolute before distribution of theallowed

be attached to the claim . , it shall be paid in the same manner as
Cross reference: See 859 19 astosecuredclaims claims: absolute In allof the

whether the

ewhich

as
allowed subject toclaims,absolute

contingency,

estate,
othersame class .claims

cases, the court may provide for the payment of
contingent claims in any one of the following
methods

(1) The creditor and personal representative
may determine, by agreement, arbitration of
compromise, the value thereof, according to its
probable present worth, and it may be allowed
and paid in the same manner as an absolute
claim,.

(2) The court may order the personal
representative to make distribution of ' the estate
but to retain in his hands sufficient funds to pay
thee claim if ' and.d when the same becomes
absolute; but for this purpose . the estate shall not
be kept open longe r than 2 years after
distribution of the remainder of the estate has
been made; and if the claim has not become
absolute within that time, distribution shall be
made to the distributees of the retained funds,
after paying any costs and expenses accruing
during - such period but the distributees shall be
liable to the credi tor to the extent provided ins .
859 . 23, if the contingent claim " thereafter,
becomes absolute . When distribution is so made
to distributees, the court may require the
distributees to give bond for the satisfaction of
thei r liability to the contingent creditor-,

(3) The court may order distribution of the
estate as though the contingent claim did not
exist, but the distributees shall be liable to the
creditor as limited by s . 859 . . 2 .3 ; if the contingent
claim thereafter becomes absolute; and the court
may require the distributees to give bond for the
satisfaction of their liability to the contingent
creditor .

(4) Such other method as the court orders .

85J .'95 Effect of statute of limitations . A
claim shall not be allowed which was barred by
any statute of' 1'imitations at the timee of the
decedent's death A claim shall not be barred by
statutes of limitation which was not barred at the
time of the decedent's death if'the claim is filed
against the decedent's estate in the probate court
within the time limited for filing claims .

Cross r efe ren ces : See 893 41 which provides that the
presentation of a claim in probate court is deemed the
commencement of an action .

See 856 .07 which authorizes any creditor of a decedent to
petition for the administration of the estate 30 days after
the date of death

859.17 Claims not due . Upon proof of a
claim which will become due at some future
time, the court may: (1) allow it at the present
value and payment may be made as in the case of
an absolute claim which -has been allowed, (2)
order the personal representative to retain in his
hands sufficient funds to satisfy the claim upon
maturity, or (3) order a,bond to be given by the
distributees for payment in satisfaction of the

' claim and the estate may be closed .

X59.99 Secured claims. When a ' creditor
holds any security for his claim the security shall
be described in the claim, and the judgment
allowing the claim shall describe the security ..
The security is sufficiently described if the
security document is described by date and by
the recording or filing data . . Payment of the
claim shall ' be upon the basis of: (1) the full
amount thereof if the creditor surrenders his
security ; or (2) if the creditor, realizes on his
security before receiving payment, then upon the
full amount of the claim allowed less the fair'
value of the security 859.23 Payment of contingent claims by

Cross references : See 859 13 which deals with the form d lStl' IL)97t@@8. If a contingent claim is filed and
and verification of claims generally allowed against an estatee subject to theSee 859 43 which deals with the payment of securedclaims, contingency and all the assets of" the estate

CLAIMS 859 .23
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859.33 Contest of claims ; procedure. (1)
How CONTEST INITIATED, The following
persons may contest a claim of assert an offset or
counterclaim in probate court : a) the personal
representative, b) a guardian ad litem or c) a
person interested who has the approval of the
court. They may do so only by mailing a copy of
the objection, offset or counterclaim to the
claimant or personally serving the same upon the
claimant and filing the same with the court . Such
objection, offset or counterclaim may be served
at any time prior to entry of,judgment on the
claim, but if a copy of the claim has been served
under s .. 859.01 (2) upon the personal
representative or the attorney for, the estate, such
objection, of'f'set or counterclaim shall be served
upon or mailed to the claimant and filed with the
court within 60 days after the last date for filing
claims. The personal representative shall not be
obligated to assert any offset or counterclaim in
probate court and may, if'he deems it to be in the
best interests of the estate, assert the offset or
counterclaim in any separate action otherwise
authorized by law outside the probate court

859 .27: Execution and levies prohibited .
Garnishment, attachment or execution shall not
issue against nor shall any levy be made against
any property of the estate under any judgment or
cause of action against a decedent or a personal
representative, but this section shall not be

859.23 CLAIMS

including the fund set apart for the payment
thereof has been distributed, and the claim
thereafter is allowed as absolute, the creditor
may recover thereon against those distributees or
their respective bondsmen whose distributive
shares have been increased by reason of the fact
that the amount of the claim as finally
determined was not paid prior to final distribu-
tion, if a proceeding therefor is commenced in
probate court within 6 months after the claim is
allowed as absolute .. A distributee or his
bondsman shall not be liable for an amount
exceeding his proportionate share of the estate
subject to the claim, nor for an amount greater
than the value of the property which he received
from the estate, the value to be determined as of
the time of distribution to the distributee .

859 .25 Priority of payment of claims and
allowances. (1) CLASSES AND PRIORITY_ At
the time of their allowance, all claims and
allowances shall be classified in one of the
following classes. If the applicable assets of the
estate are insufficient to pay all claims andd
allowances in full, the personal representative
shall make payment in the following order :

(a) Costs and expenses ofadministration
(b) Reasonable funeral and burial expenses .
(c) Provisions for the family of'the decedent

under ss . 861 .31, 861 .33 and 861 ..35 .
(d) Reasonable and necessary expenses of the

last sickness of the decedent, including compen-
sation of persons attending him . .

(e) All debts, charges or taxes owing to the
United States, this state or a governmental
subdivision or municipality of this state .

(f) Wages, including pension, welfare and
vacationn benefits, due to employes which have
been earned within 3 months before the date of
the death of"the decedent,, not to exceed $300 in
value to each employe,

(g) Property assigned to the surviving spouse
under s ., 561 ..41 .

(h) All other claims allowed .
(2) No PREFERENCE WITHIN CLASSES . .

Preference shall not be given in the payment of
anyy claim over any other claim of the same class,
nor shall a claim due and payable be entitled to a
prefer ence over claims not due .

History: 1971 c,, 63

41 76

construed to prevent the enforcement of mort-
gages, pledges, liens or other security agree-
ments upon real or personal property in an
appropr iate proceeding . .

859 .29 Persons interested may be in -
formed of claims. After the last day f'or, filing
claims against the estate has expired, any person
interested in the estate may make a written
request to the personal representative or special
administrator for a statement listing all claims
which have been filed against the estate . . The
statement shall show each claim, the name of the
claimant, a brief description of the basis of the
claim, and the amount claimed . Within 5 days
after receipt of the request, the personal
representative shall mail or deliver a copy of the
statement to the requester, including any
guardian of the estate, guardian ad litem or
attorney for a person in military service .. Failure
of the personal representative or special adminis-
trator to comply with this section does not affect
the jurisdiction of the court as to persons
interested .

859.31 Compromise of cla ims. When a
claim against the estate has been filed of suit
thereon is pending, the creditor and personal
representative may, if it appears for the best
interests of the estate, compromise the claim,
whether due or not due, absolute or contingent,
liquidated or, unliquidated ; but if an objection to
the claim has been filed by a person interested no
compromise of thee claim may be made without
the consent of'the objector
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859 .40 Creditor's action for property not
inventoried. Whenever there is reason to
believe that the estate of a decedent as set forth in
the inventory may be insufficient to pay his
debts, a creditor whose claim has been allowed
may, on behalf of all, bring an action to reach and
subject to sale any property or interest therein
not included in the inventory, which is liable for
the payment of debts.. The creditor's action shall
not be brought to trial until the insufficiency of
the estate in the hands of the personal
representative is ascertained ; if found likely that
the assets may be insufficient, the action shall be
brought to trial. If the action is tried, any

859 .45 Tort claims . (1) FILED WITHIN TIME
LIMITED, If, within the time limited for filing
claims, a claim based on a cause of action in tort
or for contribution resulting from a cause of
action in tort is filed under s .. 859.01 or 859 . .21 or -
a continuance is secured under s . 859 . .03, the
claimant will receive the same protection in

4177

proceedings Any offset or counterclaim so
asserted shall be deemed denied by the original
claimant .

(2) PROCEDURE, If any claim, offset or
counterclaim is contested, the court may require
the issues to be made definite, fix a date for,
pretrial conference and direct the manner in
which pleadings, i fany, shall be exchanged .. The
court shall set a time for trial upon its own
motion or upon motion of ' any party

History: 1973c 2 .33 .

859 .35 Prompt judgment ; hearing if claim
filed over one year. The hear ing on any claim,
offset or counterclaim may be adjourned from
time to time, but the heating shall be concluded
as soon as practicable, The court may on its own
motion after notice to the claimant, the objector
and the personal representative, set for hearing
any contested claim, offset or' counterclaim, filed
over one ,year . . The court may disallow all or, any
part of the claim, offset or, counterclaim for
nonpiosecution.

859 .37 Judgment on claims. Before setting
a time for hearing on the final account the court
shall enter a judgment on the claims presented
against the decedent and the offsets and
counterclaims asserted and stating how much
was allowed for or against the estate in each ease . .
The judgment shall set a date by which payment
shall be made .. If the balance as to any claimant is
in favor of the estate, the payment thereofmay
be enf'or'ced as with any other judgment„

859 .39 Delay of payment of claims when
funds are Insufi6clent . If it appears at any
time that an estate is or, may be insolvent, that
there are insufficient funds on hand for payment
of claims in full or' that there is other' good cause
for delaying payment, the personal representa-
tive may report that fact to the court and apply
for- any order that he deems necessary,

Cross reference: See 859 25 which establishes priority of
payment of claims and allowances.

CLAIMS 859 .45

property or interestt therein which ought to be
subjected to the payment of the debts of the
decedent shall be sold in the action and the net
proceeds used to pay such debts and to reimburse
the creditor forthe reasonable expenses and
attorney's fees incurred by him in the action as
approved by the court . .

859 .41 Creditor's action for property
fraudulently sold by decedent. Whenever
there is reason to believe that the estate of' a
decedent as set forth in the inventory may be
insufficient to pay his debts, and the decedent
conveyed any property or, any interest therein
with intent to defraud his creditors or to avoid
any duty, of executedd conveyances void as
against creditors, any creditor whose claim has
been allowed may, on behalf of all, bring an
action to reach and subject to sale any property
or interest therein.. The creditor's action shall not
be brought to trial until the insufficiency of'the
estate in the hands of'the personal representative
is ascertained ; if found likely that the assets may
be insufficient, the action shall be brought to
trial . If the action is tried any property or, interest
therein which ought to be subjected to the
payment of'the debts of the decedent shall be sold
in the action and the net proceeds used to pay
such debts and to reimburse the creditor for the
reasonable expenses and attorney's fees incurred
by him in such action as approved by the court . .

859 .43 Encumbered assets; payment of
debt. (1) RIGHTS OF SE CURED CREDITORS NOT
AFFECTED . Nothing in this chapter, shall affect or
prevent any action or proceeding to enforce any
mortgage, pledge, lien or other security agree-
ment against property of'the estate,

(2) PAYMENT, When any property in the
estate is encumbered by mortgage, pledge, lien
or other'- security agreement, the personal
representative may pay the encumbrance or any
part thereof, renew or extend any obligation
secured by the encumbrance or may convey or
transfer the encumbered assets to the creditor in
satisfaction of his lien, in whole or in part,
whether, or not the holder of the encumbrance
has filed a claim .
Cross re feren ces : See 863 ..1 .3 which deals with

exoneration of encumbered property . .
See 859.19 which deals with the payment of secured claims

which have been filed .
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regard to payment as a claimant who has filed a 859.47 Payment of unfiled claims. Where a
claim which was required to be filed ., personal representative has in good faith paid

(2) NOT FILED WITHIN TIME LIMIT ED . .' A unfiled claims against the estate, the payments
cause of action against a decedent in tort or for may be allowed upon proof that they were just
contribution resulting from a cause of action in demands against the estate and were paid within
tort is not defeated by failure to file the claim or the time limited for the presentation of claims,,
commence or continue an action against the Notice that application will be made for such
personal representative within the time limited allowance shall be given under s . 879 ..03 ..
for filing claims against an estate, but such Payment shall be allowed on a pro rata basis with
failure relieves the probate court of all responsi- other claims of the same class if the estate is
bility to protect the rights of the claimant and the insolvent
claimant shall not be granted any of the
protections under s 859 . .2'1 .. If the claim is made 859.49 Last illness and funeral expense of
absolute through court approved settlement or deceased wife. The reasonable expense of her
adjudication and a certified copy of the last illness and funeral may, if' properly
settlement or . ,judgment' is filed in the court in presented, be paid by the personal representative
which the estate is being administered prior to of the estate of a deceased wife and if' so paid
the approval of the final account, it shall be paid shall be allowed as a proper- expenditure even
prior to the distribution of the estate, otherwise though her, surviving husband could have been
the estate may be distributed as though the claim held liable for the expense . . .
did not exist . After the final account has been
approved, a claimant whose claim has been made 859.51 No impediment to summary
absolute through court approved settlement or settlement. Nothing in this chapter shall
through• adjudication may proceed against the impede the summary procedure provided by sss
distributees, but no distributee shall be liable for '867 .01 and 867.02 for closing small estates . .
an amount greater than that allowed under s .
859„23 :.
Cross reference : Chapter' 287 deals with actions against

distributees,
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