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NOTE: Extensive com ments by the Judicial Council Com- by considerations of undue delay, waste of time,
m;nee and' the Federal Advisory Committee are printed with or needless presentation of cumulative evidence .
chs. 901 to 911 in 59 W (2d) . The court did not adopt the 1_1iy

toryp Sup. . Ce Order, 59 W (2d ) R73.
comments but ordered them printed with the rule s for infoarma- Under this section it was within the discretion of'the trial
~O0 ~ court to admit the victim's bloodstained nightgown and to al-

low it to be sent to the jury room where ( a ) t hee nightgown

"relevant evidence". clearly was of probative value, since available holographs904.01 . . Definition of releq~ant evidence failed to show the underside of the garment; (b~ the article
"Relevant evidence" means evidence having any was not of a nature which would shock the sensibilities of the, :t tendency to make the existence of any fact that fury and inflame it to the prejudice of defendant, and (c) no
is of consequence to the detet'minatiOII of the.

. objection was made to the sending of the item as an exhibit to
the jury room . Jones. (George Michael) d . State, 70 W (2d)

action more probable or less probable than it 41, 233 NW (2d) 430 .

would be without thee evidence
. Evidence of"alcoholic degenerative impairment of plain-

tif'Ps judgment had limited probative value, far outwei ghed by
History : Sup. Ct„ Order, 59 W (2d) R66, possible prejudice . Walsh v . Wild Masonry Co., I nc 72 W
Introduction of a'pottion of a,bloodstained, mattress was (2d) 447, 241 NW ,(2d) 4 16

both releva nt and material by tending to make more probable Trial, judge did not a buse discretion in refusingg to admit
the prosecution's claim that the victim had been with the exhibits offered at the 11th hour to . establish a defense by
defendant and had been molested by him B ailey v, . State, 65 proof of facts not previously referred to Roeske v.. D iefen-
W (2d ) 331,222 NW (2d) 871: bach,.75 W (2d ) 253,240 I?tW (2d ) 555,
Most im portant factor in determining admissibility ofcon- Where evi dence was introduced for purpose of`identifica-

duct evidence prior to the accident is degree of probability tion,4he probative value of conduct during a prior rape case
that the conduct continued until the accident occurred ; evi- exceeded the prejudicial effect.. Sanford v . State, 76 W (2d)
dencaof defendant's reckless driving 12 1/2 miles from acci- 72, 25 0 .NW (2 d ) 348 .,
dent scenewas properly excluded as irrelevant Hart v State, Where defendant was charged with attempted murder of
75 W (2d) 371, 249 NW (2d,) 810,1 police officers in pursuit of defendant following armed rob-

Evidence of crop pro duction in other years held admissible beIy, probative valuee of evidence concerningarmed robbery
to p rovedamages for injury to crop. Cutler Cranberry Co . . v . and showing motive for murder attemptwas not substantially
Oakdale Elec Coop, 78 W (2d) 222, 254,NW (2d) 234 . . ontwei$hedby dangers of unfair preju dice .' H olmes V. State,

Complaining witness's failure to appear to testify on 2 , ;76 W (2d) 259, 251 NW(2d) 56 `
prior trial d ates was not relevant to credibility of witness. Where evide nce of ot her con duct is not offered for valid.
Rogers v. State, 93 W (2d) 682,287 NW {2d) 774 (1980)) purpose under 904:04,(2), balancing test under 904 .03 is in.,

applicable . State v .' Spraggin, 77 W (2d')' 89, 252 NW (2d)

904.02 Relevant - evidence generally ad- 94 Although continuance is more appropriate remedy for sur-
missible; irrelevant evidence inadmissible. prise, where unduly long continuance would be'required, ex-
All relevant evidence is admissible, except as
otherwise provided by the constitutions elusion of s

u rprising evidence may be justified under this sec-

of the lion
. State v o'Connor, 77 w (2a) 261,252 NW (2d) 6'll.

otherwise provided by the constitutions In prosecu tion for possession of amphetamines, where syr-
United" States and t he. State of . Wisconsin, by inge and hypodermic nee dles, which h ad only slig ht relevance

statute,
; by these rules,, or by other rules adopted to charge, were admitted into evidence And sent to jury room,

case was remanded for new trial because of a buse of .discre-
by the supreme court Evidence which is not tan. Schmidt v. State, 77 W (2d) 370, 253 NW (2d) 204 .

relevant is not admissible :. See note to arc. d, sec. 7, citing Chapin v State, 78 W

H istory: ' Sup Ct. Order, 59 W (2d) R70 (2d) 346, 254 NW (2d) 286
.

Testimony that weapons were found at accused's home was
Evid ence which resulted in surprise was properly excluded

admissible as pare of chain of facts relevant to accused's intent un der this section . Lease America Corp
. v . Tns. Co of N .,

to deliver heroin. State v. Wedgewotth,100 W (2d) 51 4, 302 America ; 88 W (2d) 395, 276 NW (2d ) 767 (19'19.)

NW (2d) 810 (1981) .,
904.04 Character evidence not admissi-

904.03 Exclusion of relevant evidence on ble to prove conduct; exceptions; other
grounds of prejudice, confusion, or waste crimes. (1) CHARACTER EVIDENCE GENER -
of time. Although relevant, evidence may be ALLY . Evidence of a person's character or a trait
excluded if its probative value is substantially of his character is not admissible for the purpose
outweighed by the danger of unfair prejudice, of proving that he acted in conformity therewith
confusion of the issues, or misleading the jury, or on a particular occasion, except :
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Evidence of 'other crimes was admissible to show plan and
identity . . State v.. Thomas, 98 W (2d) 166,295 NW (2d) 784
(Ct , App.. 1980) .

Evidence of similar killing, committed 12 hours after
shooting in issue, was relevant to show that both slayings
sprang from like mental conditions and to show plan or
scheme. Barrera v. State, 99 W (2d) 269,298 NW (2d) 820
(1980) .

See note to 971 .. 12, citing State v.. Bettinger, 100 W (2d)
691, 303 NW (2d) 585 (1981) .

See note to 971 .. 12, citing State v . . Hall, 103 W (2d) 125,
307 NW (2a) 289 (1981) .

904.05 Methods of proving character. (1)
REPUTATION OR OPINION. In all cases in which
evidence of character or a trait of character of a
person is admissible, proof may be made by
testimony as to reputation or by testimony in the
form of an opinion. On cross-examination,
inquiry is allowable into relevant specific in-
stances of conduct.

(2) SPECIFIC INSTANCES OF CONDUCT. In
cases in which character or a trait of character
of a person is an essential element of a charge,
claim, or defense, proof may also be made of
specific instances of his conduct .

History : ' , Sup. . Ct., Order, 59 W (2d) R80 .
Whenn defendant's character evidence is by expert opinion

and prosecution's attack on basis of opinion is answered eva-
sively of equivocally, then trial court may allow prosecution to
present evidence of specific incidents of conduct , King v .
State, 75 W (2d) 26, 248 NW (2d) 458 .

Serf=defenso-prior acts of' the victim. 1974 WLR 266 .

904.06 Habit; routine practice . (1) ADMIS-
SIBILITY, Except as provided in s.. 972 .11 (2),
evidence of the habit of a person or of the routine
practice of an organization, whether corrobo••
rated or , not and regardless of the presence of
eyewitnesses, is relevant to prove that the con-
duct of the person or organization on a particu-
lar occasion was in conformity with the habit or
routine practice . .

(2) METHOD OF PROOF:, Habit or routine
practice may be proved by testimony in the form
of an opinion or by specific instances of conduct
sufficient in number to warrant a finding that
the habit existed or that the practice ' was
routine .

History: Sup . . Ct . Order, 59 W (2d) R83 ; 1975 c. . 184 . .
Although specific instance of' conduct occurs only once, evi-

dence may be admissible under (2) .. French v.. Sorano, 74 W
(2d) 460!247 NW (2d) 182.

904.07 Subsequent remedial measures.
When, after an event, measures are taken which,
if taken previously, would have made the event
less likely to occu r, evidence of the subsequent
measures is not admissible to prove negligence
or culpable conduct in connection with the
event „ This section does not require the exclu-
sion of evidence of subsequent measures when
offered for another purpose, such as proving
ownership, control, or feasibility of precaution-

(a) Character ofaccused. Evidence of a per-
tinent trait of his char'acter' offered by an ac-
cused, or by the prosecution to rebut the same ;

(b) Character of victim.. Except as provided
in s . 97211 (2), evidence of a pertinent trait of
character of the victim of the crime offered by
an accused, or' by the prosecution to rebut the
same, or, evidence of' a character trait of peace-
fulness of the victim offered by the prosecution
in a' homicide case to rebut evidence that the
victim was the first aggressor ;

(c) Character of witness. Evidence of the
character of a witness, as provided in ss . 906.07,
906.08 and. 906 .09 ..

(2) OTHER CRIM ES,, WRONGS, OR ACTS. Evi-
dence of other crimes, wrongs, of acts is not
admissible to prove the character of a person in
orderr to showw that he acted in conformity there-
with . This subsection does not excludee the
evidence when offered for other purposes, such
as proof of motive, opportunity, intent, prepara-
tion, ;plan, knowledge, ; identity, or absence of
mistake or accident.

History: Sup . Ct. Order, 59 W (2d) R75; 1975c . ',184,.
A defend ant claimi ng se lf defense can test ify as to sp eci fic

pas t instances of violencee by the victim to show a re asonable
apprehension of danger . McNYonis v.. State, 58 W (2d) 14 4,
205'NW (2d) 559.

Evidenc e of delinquency in makin g withholding t ax pay-
men ts by:3 other corporations of which accused had been
president wass admissible to show wilfulness of accused in fail-
ing to make such payments as preside nt of 4th corporation. .

' State v Johnson, '74 W (2d) 26, 245 NW (2d) 687:
Whereprosecution witness is charged with crimes, defend-

ant can offer evidence of such crimes and otherwise expl ore on
cross- exa minati on the subjective' motives for the witness tea
timony,. State v,.'Lenaichick, 74 W (2d) 425, 247 NW (2d)
80..

Evidence of defend ants prior sexua l misconduct showed a
propensity to act out his sexual desires with young girls and
was admissible as proof of motive, intent or p lan in charged
crime of enticing a minor for immoral purposes . State v . Tar-
rell, 74 W (2d) 647, 24 7 NW (2d) 696 :

When defendant claims accident in shooting deceased,
prosecution mayy present evidence of pr for viole nt acts to prove
intent and absence, of accident . King v.; State, 75 W (2d) 26,
248 NW (2d) 458 :=

S ee note to Art I, sec. 8, citi ng .Joh nson v, State, 75 W
(2d ) .344, 249 NW (2d) 593..

See notes to 4835 and 904.0.3, citing Sanford v .. State, 76
W (2d) 72,250 NW (2d) 348

See note to 161 .41, citing Peasleyv:. State, 83 W (2d) 224,
26 5 NW (2d) 506 (1978) .

Evidence of prior conduct, i.e.. defendant's threat to shoot
his companion, was admissible to show that defendant's later
acts evinced a depraved mind under- 940.23. Hammen v. .
State, 87 W (2d) 791, 275 NW (2d) 709, (1979) .

Evidence that defendant, ch arged with sexual intercourse
with young girls, had so ught sexual intercourse with other
young girls was admissible to esta blis h mot ive, opportunity
and plan Day v State, 92 W (2d) 392, 284 NW (2d) 666
( :1979) .

Evi dence of defenda nt 's prior fi ghting was admissible to
refute defendant's claimm of misidentification and to impeach
defense witness, State v: Stawicki, 93 W (2d) 63,286 NW
(2d) 612 (Ct . A pp.. 1979)

Defendant's 2 prior' convict ions for burgla cywere a dmissi-
ble to pr ove int en t touse gloves, long pocket knife, crowbar,
and pillow case as burglarious tools. Va nlue v. . State, 9 6 W
(2d ) 81, 291 NW (2d) 467 (1980) ..

Criminal ac ts of de fendant's co-conspi rators were admis-
sible to prove plan and motive . Haskins v Sta te, 97 W (2d )
408,294 NW (2d) 25 (1980) .
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904.08 Compromise and offers to com-
promise. Evidence of (1) furnishing or offer-
ing or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable con-
sideration in compromising or attempting to
compromise a claim which was disputed as to
either validity or amount, is not admissible to
prove liability for or invalidity of the claim or its
amount. Evidence of conduct or statements
made in compromise negotiations is likewise not
admissible., This section does not require exclu-
sion when the evidence is offered for another'
purpose, such as proving bias or prejudice of a
witness, nega4iving :a contention of undue delay,
proving accord and satisfaction, novation or
release, or proving an effort to compromise or
obstruct a criminal, investigation or prosecution, .

Histo ry: Sup.: C4 . Order, 59 W (2d ) R90..
While this section does not exclude evid ence of'compromise

settlements to prove bias or preju dice of witnesses, it does ex-
clude evidence of d etails such as t he amount of settlement,.
Johnson v:, H eintz; 73 W (24 ) ;28 6; 243, NW (2d ) 815 :

Plaintiffs letter suggesting compromise between codes
fendants was not admissible to prove liability of defendant .
Production Credit Assn v Rosner, 78 W (2d}543,255 NW
(2d) 79:

Where letter from bank to defendant was unconditional
demandd for possession of collateral and payment under lease
and was prepared without prior negotiations, compromise or
.agreement,, letter :was nott barred by this section. Heritage
Bank v . `PackerlandPacking Co . . 82 W (2d) 225, 262 NW
(2d ) 109 .

904.09 - Payment of medical and similar
expenses. Evidence of furnishing or offering or
promising 'to pay medical, hospital, or similar
expenses occasioned by an injury is not admissi-
ble to prove liability for the injury .

History: Sup. Ct; Ord er, 59 W (2d) R93 .

X04.'!0 Offer to plead guilty;:; no contest;
withdrawn plea ofguilty. Evidence of a plea of
guilty, later withdrawn, or a plea of no contest,
or of an of fer to the court or prosecuting attor-
ney to plead guilty or no contest to the crime
charged or, any other chime, or. in civil forfeiture

. .actions, is not admissible in any civil or criminal
proceeding against the person .who made .the
plea or offer or one liable for, hiss conduct,.
Evidence of statements made in court or to the

904.07 RELEVANCY AND ITS LIMITS

ary measures, if controverted, or impeachment
or proving a violation of s .. 101 .1 1 .

History. Sup.. Ct, Order-, 59 W (2d) R87.
Subsequent remedial measures by mass producer of defec-

4ive product was admitted into evidence under this section
even though feasibility of precautionary measures was not
controverted. Chart v. . Gen . . Motors Corp , 80 W (2d) 91, 258

.NW (2d) 681
Evidence of remedial change was inadmissible where

defendant did not challenge feasibility of change „ Krueger v. .
Tappan Co . 104 W (24)199;199,311 NW (2d) 219 (Ct. App. .
1981) ..
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prosecuting attorney in connection with any of
the foregoing pleas or offers is not admissible . .

History: Sup. . Ct, Ord er, 59 W (2d) R94„

904 .11 Liability insu rance. Evidencee thatt a
person wass or was not insured against liability is
not admissible upon the issue whether he acted
negligently or otherwise wrongfully„ Thiss sec-
tion does nott require the exclusion of evidence of
insurance against liability when offered for an-
other purpose, such as proof of agency, owner-
ship, or control, or bias or prejudice of a witness .
History: Sup. . Ct, Order, 59 W (2d) R97.,

904 .12 Statement of injured; admissibil-
ity; copies. (1) In actions for damages caused
by personal injury, no statement made or writ-
ing signed by the injured person within 72 hours
of the time the injury happened or accident
occurred, shall be received in evidence unless
such evidence would be admissible as a present
sense impression, excited utterance or a state-
ment of then existing mental, emotional or phys-
ical condition as described in s . 908 .03 (1) (2)
or (3) .

(2) Every person who takes a written state-
ment from any injured person or person sus-
taining damage with respect to any accident or,
with respect to any injury to person or property,
shall, at the time of taking such statement,
furnish- to the person making such statement, a
true, correct and complete copy thereof. Any
person taking or having possession of any writ-
ten statement or a copy of said statement, by any
injured person, or by any person claiming dam-
age to property with respect to any accident or
with respect to any injury to person or property,
shall, at the request of the person who made such
statement or his personal representative, furnish
the person who made, such statement or his
personal representative, a true, honest and com-
plete copy thereof within 20 dayss after written
demand. No written statement by any injured
person or any person sustaining damage to prop-
erty shall be admissible in evidence or otherwise
usedd or- referred to in any way or manner what-
soever in any civil action relating to the subject
matter thereof, if it is made to appear that a
person having• possession of such statement re-
fused; upon the request of the person who made
the statement or his personal representatives, to
furnish such' true, correct and'd complete copy
thereof as herein required .

(3) This section does not apply to any state-
ment takenby any officer having the power, to
make arrests .

History: Sup . Ct Order, 59 W (2d ) R99
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