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111.01 Declaration of policy. The public policy of the state
as to employment relations and collective bargaining, in the
furtherance of which this subchapter is enacted, is declared to
be as follows:

(1) It recognizes that there are three major interests in-
volved, namely: That of the public, the employe, and the
employer. These three interests are to a considerable extent
interrelated. It is the policy of the state to protect and
promote each of these interests with due regard to the
situation and to the rights of the others.

(2) Industrial peace, regular and adequate income for the
employe, and uninterrupted production of goods and services
are promotive of all of these interests. They are largely
dependent upon the maintenance of fair, friendly and mutu-
ally satisfactory employment relations and the availability of
suitable machinery for the peaceful adjustment of whatever
controversies may arise. It is recognized that certain employ-
ers, including farmers and farmer cooperatives, in addition to
their general employer problems, face special problems aris-
ing from perishable commodities and seasonal production
which require adequate consideration. It is also recognized
that whatever may be the rights of disputants with respect to
each other in any controversy regarding employment rela-
tions, they should not be permitted, in the conduct of their
controversy, to intrude directly into the primary rights of

(3) Negotiations of terms and conditions of work should
result from voluntary agreement between employer and em-
ploye. For the purpose of such negotiation an employe has
the right, if he desires, to associate with others in organizing
and bargaining collectively through representatives of his
own choosing, without intimidation or coercion from any
source.

(4) It is the policy of the state, in order to preserve and
promote the interests of the public, the employe, and the
employer alike, to establish standards of fair conduct in
employment relations and to provide a convenient, expedi-
tious and impartial tribunal by which these interests may
have their respective rights and obligations adjudicated.
While limiting individual and group rights of aggression and
defense, the state substitutes processes of justice for the more

primitive methods of trial by combat.

History: 1985a.30s. 42.
A labor agreement offering special parking privileges to county employes in
a county ramp does not violate this section. Dane Co. v. McManus, 55 W (2d)

413, 198 NW (2d) 667.
T his section does not create substantive rights for employe. Ward v. Frito-

Lay, Inc. 95 W (2d) 372, 290 NW 536 (Ct. App. 1980).
Apphcatlon of open meeting law to duties of WERC discussed. 68 Atty.

Gen. 1

111.02 Definitions. When used in this subchapter:
(1) The term “all-union agreement” shall mean an agree-
ment between an employer and the representative of his
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employesin a collective bargaining unit whereby all or any of
the employes in such unit are required to be members of a
single labor organization. : -

(2). “Collective bargaining” is the. negotlatmg by an em-
ployer and'a majority of his employes in a collective bargain-
ing unit (or their representatives) concerning repxesentatlon
or terms and conditions of employment of such employes in a
mutually genuine effort to reach an agreement with reference
to the.subject under negonatlon

(3) “Collective bargaining unit” means all of ‘the employes
of one employer (employed within the state), except that
where a majority of the employes engaged-in a single craft,
division;: department or plant have voted by secret ballot as
provxded in's. 111.05 (2) to constitute such group a separate
bargaining unit they shall be so considered, but, in appropri-
ate cases; and to.aid in the more efficient administration of'ss.
111.01 to. 111.19, the commission may-find; where agreeable
to all parties affected in any way thereby, an industry, trade
or business comprising more than one employer in an associ-
ation in any geographical area to be a “collective bargaining
unit”. - A collective bargaining unit thus established by the
commission shall-be subject to. all rights by termination or
modification given: by ss. 111.01 to 111.19:in reference to
collective bargaining units -otherwise established under ss:
111.01.to 111.19.- Two. or. more collective: bargaining units
may ‘bargain collectively- through the same representative
where a majority of the employes in each separate unit have
voted by secret ballot as provided in s. 111.05:(2) so to do.

(4) . “Commission” -means " the .employment relauons
commission.

(5) The term “election” shall mean a proceeding in which
the: employes in a collective- bargaining unit cast a secret
ballot. for .collective bargaining. representatives or for any
other ‘purpose specified in. this subchaptet and shall include
elections conducted by-the commission, or, unless the context
clearly indicates otherwise, byany tribunal having competent
jurisdiction or whose jurisdiction was accepted by the parties.

(6) The term “employe” shall include any person, other
than an independent contractor, working for another for hire
in the state of Wlsconsm ina noncxecutlve or nonsupennsoxy
capacity, and shall not be. limited to the employes of a
par ticular employer unless the context clearly indicates other-
wise; and shall include any md1v1dual whose work has ceased
solely asa consequence of or in connection with any current
labor dispute or because of any unfair labor practice on the
part of an. employer and a) who has not refused or failed to
return to ‘work upon. the final dlsposmon ofa labor dispute or
a charge of an unfair labor practice by a tribunal having
competent jurisdiction of the same or whose jurisdiction was
accepted by the employe or his representative, b) who has not
been found to have committed or to have been a party to'any
unfair labor practice hereunder, ¢) who has not obtained
regular and substantially equxvalent employment elsewhere,
or-d) who has not been absent from his employment fora
substantial period- of time during’ which reasonable expec-
tancy of settlement has ‘ceased (except by an employer’s
unlawfil refusal to bargain) and whose place has been filled
by another engaged in the regular manner for an indefinite or
protractéd-period and not merely for the duration of a strike
or lockout; but shall not include any individual employed in
the domestic service of a family or-person at his home or any
individual employed by his parent or spouse or any employe
who is subject to:the federal railway labor act.

. (7) The term ‘‘employer’” means a person who engages the
services of an employe, and includes any person acting on
behalf of an employer: within the scope of. his authority,
express or implied, but shall not include the:state or any.
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political subdivision thereof, or any labor organization or
anyone acting in behalf of such organization other than when
it.is acting as an employer in fact.

(8) The :term “jurisdictional ‘strike” shall mean: a strike
growing out. of a dispute between 2 or more employes or
representatives of employes as to the appropriate unit for
collective bargaining, or as to which representative is entitled
to act as collective bargaining representative, or as to whether
emiployes represented by one or the other representative are
entitled to perform particular work.

- (9) The term “labor .dispute” means.any controversy
between an employer and the majority of his employes in a
collective bargaining unit concerning the right or process-or
details of collective bargaining or the designation of repre-
sentatives. Any organization with which either the employer
or such majority is affiliated may be considered a party to the
labor, dispute. -

: {(10) The term “person’ mcludes one.or more individuals,
partnexshlps, assocnatlons, corporatlons, legal representa-
tives, trustees or receivers.

«(11) The term “representative” includes any person chosen
by an employe to represent him.

:(12). The term “‘secondary boycott” shall mclude combin-
ing or conspiring to-cause or threaten to cause injury.to one
with whom no labor dispute exists, whether: by a) withholding
patronage, labor, or other beneficial business intercoutse, b)
picketing, -¢) refusmg to handle, install, use or- work on
particular . materials, equlpment or supplies, or d) by any
other. unlawful means, in order to: bring him against his will
into: a concerted plan to “coerce or inflict damage upon
another. g

(13) The term * unfan labor practlce means any unfair

labor practice as defined in s. 111.06. -
Mistory: 1979 c. 89; 1983 a. 189.

111.04 Rights of employes. Employes shall have the right
of self-organization and the right to form, join or assist labor
or gamzatlons to bargain collectively through representatives
of their -own choosing, and to engage in lawful, concerted
activities for the purpose of collective bargaining or other
mutial-aid or protection; and such-employes shall also have
the nght to xefram from any or all of” such activities.

111 05 Representatlves and electlons (1) Representatlves
chosen forthe purposes of collective bar gammg by a majority
of the employes voting in a-collective bargaining unit shall be
the exclusive representatives. of all of the employes in such
unit for the purposes of collective bargaining, provided that
any individual. employe or any minority group of employes in
any collective bargaining unit shall have the right at any time
to present grievances to their employer:in person or through
representatives of their own choosing, and the employer shall
confer with them in relation thereto. ‘

- (2) Whenever.a- questlon arises concermng the determma-
tion of a collectivé bargaining unit as defined in's. 111.02 (3),
it shall be:determined by secret ballot, and the commission,
upon .request, shall cause. the ballot to be. taken in such
manner as to show: separately the wishes of the employes in
any craft, division; department or -plant as to the determma-
tion of the collective bargaining unit.

- (3) Whenever a question arises concerning the: representa-
tion of employes in a collective bargaining unit the commis-
sion:shall determine the representatives thereof by taking a
secret ballot of employes and certifying in writing the results
thereof:to .the interested parties and to their employer or
employers: - There shall .be included on any ballot for the
election of representatives the iames of all persons submitted
by an employe or group of employes participating in the




Electronically scanned images of the published statutes.

111.05 EMPLOYMENT RELATIONS

election, except that the commission may, in its discretion,
exclude from the ballot one who, at the time of the election,
stands deprived of his rights under this subchapter by reason
of ‘a. prior adjudication of his having engaged in an unfair

labor practice. The ballot shall be so prepared as to permit of

a vote against representation by anyone named on the ballot.
The commission’s certification of the results of any election
shall be conclusive as to the findings included therein unless
reviewed in the same manner as provided by s. 111.07 (8) for
review of orders of the commission. :

(3m) Whenever an election has been conducted pursuant
to sub: (3) in which the:name of more than one proposed
representative appears on the ballot and results in no conclu-
sion, the commission may, in its discretion; if requested by

any party to-the proceeding within 30 days from the date of

the certification of the results of such election, conduct a
runoff election. In such runoff election, the commission may
drop from the ballot the name of the representativethat
received the least number of votes at the original election, or
the privilege of voting against any representative when the
least:number of votes cast at the first election was against
representation by any named representative.

@) Questlons concerning the determination of collectlve
bargaining units or representation of employes may be raised
by petition of any employe or his employer (or the representa-
tive of either of them).. Where it appears by the petition-that
any emergency-exists requiring prompt action, the commis-
sion  shall act upon said petitionforthwith and hold :the
election requested within such. time as will meet the require-
ments of the.emergency presented. The fact that one election
has been held shall not prevent the holding of another
election among the same group of employes, provided that it
appears to the commission that sufficient reason therefor
exists.

History: 1983 a. 189's. 329 (4).

111.06 What are unfair labor practices. (1) It shall be an
unfair labor practice for an employer- individually or in
concert with others:

(a) To 1nterfere with, restrain or coerce h1s employes in the
exercise of the rights guaranteed in s. 111.04.

(b) To initiate, create, dominate or interfere with the
formation or administration of any labor organization-or
contribute financial support to it, provided that an employer
shall not-be prohibited from reimbursing employes at their
prevailing wage rate for the time spent conferring with him,
nor’ from -cooperating with representatives of .at least a
majority of his employes in a collective bargaining unit, at
their request, by permitting employe organizational activities
on'‘company. premises or the use of company property:facili-
ties' whiere such activities or use create no additional expense
to the company, provided, however, that it shall not be an
unfair labor practice for an employer-to become a member of
the: same labor. organization of which his employes are
members, when he and they work at the same trade.

(c) 1. To encourage or discourage membership in any
labor organization, employe-agency, committee, association
or:representation plan by discrimination in regard to hiring,
tenure or other terms or conditions of employment.. An
employer: is not. prohibited from -entering into an-all-union
agreement with the voluntarily recognized representative of
the employes'in a collective bargaining unit, where at least a
majority of such employes voting have voted affirmatively,
by secret ballot, in favor of such all-union agreement in.a
referendum conducted by the commission, except that where
the bargaining representative has been certified by either the
commission or the national labor relations board as the result
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of a representation election, no referendum is required to
authorize the entry into such an all-union agreement. Such
authorization of an all-union agreement shall be deemed to
continue thereafter, subject to the right of either party to the
all-union agreement to petition the commission to conduct a
new referendum on the subject. . Upon receipt. of such
petition, the commission shall determine whether there is
reasonable. ground to believe that the employes ‘concerned
have changed their attitude toward the all-union agreement
and upon so finding the commission shall conduct a referen-
dum.. - If the continuance of the all-union -agreement is
supported on any such referendum by a vote at least equal to
that provided in this subdivision for its initial authorization,
it may be continued in force thereafter, subject to the right to
petition for a fuither vote by the procedure set forth in this
subdivision. If the.continuance of the all-union agreement is
not.thus supported on any such referendum, it is deemed
terminated at the termination of the contract of which it is
then a part or at the end of one year from the date of the
announcement by the commission of the result of the referen-
dum, whichever-is earlier. . The commission shall declare any
all-union.agreement terminated whenever it finds that the
labor organization involved has unreasonably refused to
receive-as a member any employe of such employer, and each
such all-union agreement shall be made subject to this duty of
the commission. - Any person interested may-come before the
commission as provided in s. 111.07 and ask the performance
of this duty. Any all-union agreement in effect on October 4,
1975, made in accordance with the law in effect at the tlme itis
made is valid.

2. Tt'is not a violation of ‘this subchapter for an employer
engaged primarily in the building and construction industry
where the employes of such employer in a collective bargain-
ing unit usually petform their duties on building and con-
struction sites, to negotiate, execute and enforce an all-union
agreement with a labor organization’ which has not been
subjected to a referendum vote as provided in this
subchapter

3. It is not ‘aviolation of thls subchapter for an employer
engaged in the truck transportation of freight in the motor
freight industry as-a common or contract carrier of property
as defined in s. 194.01 (1) and (2) to negotiate, execute and
enforce an-all-union agreement with a labor organization
representing employes in a multi-state bargaining unit which
has not been subjected to a referendum vote as provided in
this subchapter; except that an election shall ‘be held if a
petition requesting such electlon is signed by 30% of the
employes affected '

4.Ttisnota violation of this subchapter for an orchestra or
band leader engaged to provide live musical entertainment to
enter into or comply with a policy, practice or contract in
which_ all of the musicians’ must be members of a labor
organization as a condltlon of hire or employment without
such policy, practice or contract being subject to a referen-
dum vote as provided in this subchapter.

(d) To refuse to bar gain collectlvely with the representative
of a majority of his employes in any collective bargaining
unit; provided, however, that where an employer files with
the commission: a petition requesting a determination as to
majority representation, he shall not be deemed to have
refused to bargain until an election has been held and the
result thereof has been certified to him by the commission.

(e) To bargain collectively with the representatives of less
than a majority of his employes in a collective bargaining
unit, or to enter into an all-union agreement except in the
manner provided in par.(c).
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() To violate the terms of a collective bargaining agree-
ment (including an “agr'eement ‘to accept an- arbitration
award).

(g) To refuse or fail to recognize or accept as concluswe of
any issue in any controversy as to employment relations the
final determination (after appeal, if any) of any tribunal
havitig competent jurisdiction of the sarhe or whose ]unsdlc-
tion the employer accepted.

< (h): To discharge or otherwise discriminate against an
employe because he has filed charges or given information‘or
testimony in- good fanth under the prov1s1ons of' this
subchapter '

(i) To-deduct labor or gamzatlon dues or assessments from
an- employe’s ‘earnings, unless the employer has - been
presented  with an individual order therefor, signed by the
employe personally,and terminable at the end of dny year of
its life by the employe giving at least thlrty days’ wntten
notice of such termination.

) To employ any person to spy upon employes or their
representatlves respecting their exercise of any right created
or'appr oved by this subchapter. -

(k) To make, circulate or cause to be circulated a blackllst
as described in . 134 02 B

(L) To commxt any ( cnme or misdemeanor in connectlon
with any controversy. as to employment relatlons '

(2) It shall be an unfair labor practice for. an employe
1nd1v1dually or in concert with others: .

(2) To.coerce or intimidate.an employe in the enjoyment of
his legal rights; including those guaranteed in s.111.04, or to
intimidate his family, picket his domicile, or injure the person
or property of such employe or-his-family:

(b): To coerce, -intimidate or induce any employer: to
interfere with any of his employes in the enjoyment of their
legal rights, including those guaranteed in s:111.04,-or to
engage in any practice with regard to his employes which
would constitute. an ‘unfair labor _practice if undertaken by
h1m on his. .own initiative.

(¢) To violate the terms of a oollectlve bargammg agree-
ment . (mcludmg an agreement to accept -an _arbitration
awaxd) k : :

(d) To refuse or fail to recogmze or accept as concluswe of’
any issue in any controversy as to employment relations the
final determination - (after appeal, if any) of any . tribunal
having competent jurisdiction of the same or whose jurisdic-
tion the employes or: their representatlves accepted :

-(e). To. cooperate in engaging in; ptomotmg or inducing
picketing (not constituting: an. exercise of constitutionally
guaranteed free speech); boycotting or any other overt con-
comitant of a strike unless-a majority in a-collective bargain-
ing unit of the employes of an employer against whomsuch
acts are primarily dnected have voted by secret ballot to call a
strike. -
~(f) To: hinder: .or. prevent by mass pxcketmg, thteats,
intimidation,:force or:coercion of any kind the pursuit of any
lawful work or-employment, or to obstruct or interfere with
entrance to or egress from-any place of employment, or.to
obstruct or interfere with free and uninterrupted use of public
roads; streets, highways, rallways, anports, or other ways of
travel or conveyance.

(g) To engage in a secondary boycott; or to hinder. or
prevent, by threats, intimidation; force; coercion or sabotage;
the obtammg, use:or dlspos1t10n of materials, equipment or
services;-or to combine or-conspire to hinder-or prevent, by
any means whatsoever, the obtalmng, use’or-disposition of
materials; equipment or services; provided, however; that
nothing herein shall prevent symipathetic strikes in support of
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those in similar- occupatlons working for other employers in
the same craft.

~(h) To take unauthorized possession of property of the
employer or-to engage in any concerted effort to interfere
with production except by leaving the premises in an orderly
manner. for the purpose of going on strike. -

i (i) To fail to give the notice of intention to strike provided
ins. 111.11.

~() To commit -any crime -or misdemeanor in connection
with any controversy as.to employment relations.

~(L) To engage in, promote or induce a jurisdictional strike.

- (m). To:coerce or.intimidate an employer working at the
same- trade of ‘his employes.to induce him to become a
member of'the labor organization of which they.are members,
permissible pursuant to s. 111.06 (1) (b)-

(3) It shall be an unfair labor practice for any person to do
or cause to be:done on behalf of or in the interest of employers
or: .employes; or. in connection with. or to influence the
outcome of any controversy as to employment relations any

act prohibited by:subs. (1) and (2).

. History: .- 1971.¢. 245; 1973.c. 320; 1975.c. 74, 199; 1983 a. 189 5. 329 (29).

‘A company is not xequned to. baxgam over a decision to use equipment
whlch eliminates jobs, but it is required to bargain over the effects of the deci-
sion’ on 'the: rights of ‘the employes.to severance pay, seniority, etc. .Libby,
McNeill & Libby v. Wisconsin E- R. Comm. 48 W (2d) 272, 179 NW (2d) 805

Federal law has preempted the question of whether a union rule i imposing a
fine: for. exceeding production ceilings constitutes an unfair labor practice
UAW, Local 283 v. Scofield, 50 W (2d) 117, 183 NW (2d) 103

The failure of an employe who was allegedly discharged in Violation of the
contract to exhaust the available procedure precludes recourse to the courts
absent a wrongful refusal by the union to process the grievance. Mahnke v.
WERC, 66 W- (2d) 524, 225 NW (2d) 617

..See note to ‘Art.’ II sec. 2, citing: Layton School of Art & Design v

WERC 82'W (2d) 324, 362 NW (2d) 218
State jurisdiction was preem%t;;.d where secondaxy boycott violated federal
act Clarkin v. Dingeldein, 107 W'(2d) 373, 320 NW(2d) 40 (Ct. App. 1982)
- Federal preemption.of labor relations discussed. - Machinists v. WERC,

427 US 132,
Duty to baxgam over decision to mechanize operations. Boivin, 55 MLR

Duty to bargam basw busmess decisions prior to 1mp1ementanon 1971

WLR 1250.

111.07 Prevenllon of unfair labor practices. (1) Any con-
trover: sy concermng unfair labor practices may be submitted
to the commission in the manner “and with the effect provided
in this’ subchapter but nothing herein shall prevent the
pursuit ‘of legal or equltable relief in courts of competent
1ur1sd1ctlon ”

(2) (a) Upon the ﬁlmg with the commission by any party in
1nterest of a complamt in wntmg, on a form provided by the
commission, charging any person with having engaged in any
spec1ﬁc unfalr labor practice; it shall mail a copy of such
complamt ‘to all other parties in interest. Any other person
claiming interest in the diSpute or controversy, as an em-
ployer, an employe, or their representatlve shall be made a
party ‘upon’ apphcatlon “The ‘commission may -bring in
additional parties by service of a copy of the complaint. Only
one such complamt shall issue against a person with respect
to - a $ingle controversy, “but any such complaint may be
amended in the discretion of the commission at any time prior
to the issuance of a final order based thereon. The person or
pétsons so complained of shall have the right to filean answer
to the original or amended complaint and to appear in person
or otherwise and give testimony at the place and time fixed in
the notice of hearing; The commission shall fix a time for the
heating on such complaint, which will be not less than 10 nor
more than.40 days after the filing-of such complamt and
notice shall be given to each party interested by service on him
personally or by mailing a ¢opy thereof to himr at his last-
known'post-office ‘address: at least 10 days before such
hearing. Incase a:partyin interest is located without the state
and has no known post-office address within this state, a copy
of the complaint and copies of all notices shall be filed in the
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office of the secretary of state and shall also -be sent by
registered mail to the last-known post-office address of such
party.. Such filing and mailing shall constitute sufficient
service with the same force and effect as if served upon the
party located within this state. Such hearing may be ad-
journed from time to time in the discretion of the commission
and hearings may be held at such places as the commission
shall designate.

(b) 1. The commission shall have the power to issue
subpoenas and administer oaths.. Depositions may be taken
in the manner prescribed by s. 101:02 (14) (c). No person may
be excused from attending and téstifying or from producing
books; records; correspondence, documents or other evi-
dence in obedience to the subpoena of the commission on the
ground that the testimony orevidence required of him or her
may tend to incriminate him or her or subject him or her to a
penalty or forfeiture under the laws of the state of Wisconsin;
but no-individual may-be prosecuted or subjected to any
penalty or forfeiture for or on account of testifying or
producing evidence, documentary or otherwise, before the
commission in obedience to a subpoena issued by it; pro-
vided, that an individual so testifying shall not be exempt
from prosecutlon and pumshment for-perjury committed in
so testifying.

2. The immunity provided under subd. 1is subject to the
restrictions under s. 972.085. '

:(¢) Any person who shall wilfully and unlawfuily fail or
neglect to appear or testify or to produce books, papers and
records as required, shall, upon application to a circuit-court,
be ordered to appear before the commission, there to testify
or produce evidence if so ordered, and failure to obey such
order of the court may be punished by the court as a contempt
thereof. ‘

(d) Each witness who appears before the commission by its
order or subpoena at the réequest of the commission on its
own motion shall receive for his or her attendance the fees

and mileage provided for witnesses in civil cases in courts of

record, which shall be audited and paid by the state in the
same manner as other expenses.are audited and paid, upon
the presentation of properly venfled vouchers approved by
the chairperson of the commission and char ged to the appro-
priation under s. 20.425 (1) (a). Each witness who appears
before the commission as a result of an- order or subpoena
issued- by the commission at the request of a party shall
receive for his or her attendance the fees and mileage as
provided for witnesses in civil cases in courts of record, which
shall be paid by the party requestmg the order or subpoena in
advance of the time set in the order. or subpoena for
attendance.

(3)-A full and complete record shall be kept of all proceed-
mgs had before the commission, and all testimony and
pr oceedmgs shall be taken down by the reporter appointed by
the commission. Any such proceedings shall be governed by
the rules of evidence prevailing.in courts of equity and the
party on whom the burden of proof rests shall be required to
sustain such -burden by a clear and satisfactory preponder-
ance of the evidence.

(4) Within 60 days after heanng all testlmony and argu-
ments of the parties the commission shall make and file its
findings of fact upon-all of the issues involved in the contro-
versy, and its order, which shall state its determination as to
the rights of the parties. Pending the final determination by it
of any-:controversy before it the commission may, after
hearing, make interlocutory ﬁndmgs and orders which may
be enforced in the same manner as final orders. Final orders

may dismiss the charges or require the person complained of

to cease and desist from: the unfair labor practices found to
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have been committed, suspend his rights, immunities, privi-
leges or remedies granted or afforded by this subchapter for
not more than one year, and require him to take such
affirmative action, including reinstatement of employes with
or:without pay, as the commission deems proper. Any order
may further require such person to make reports from time to
time showing the extent to which he has complied with the
order.,

-(8)- The commission: may -authorize a commissioner or
examiner to make findings and orders. Any party in interest
who is dissatisfied with the findings or order of a commis-
sioner or examiner may file a written petition with the
commiission as a body to review the findings or order. If no
petition is filed within 20 days from the date that a copy of the
findings or: order of the commissioner or examiner was
mailed to the last-known address of.the -parties in interest,
such findings or order shall be considered the findings or
order of the commission as a body unless set aside, reversed
or modified by such commissioner or examiner within such
time. If the ﬁndmgs or order are set aside by the commis-
sioner or examiner the status shall be the same as prior to the
findings or order set aside. If the f1nd1ngs or order are
reversed or modified by the commissioner or examiner the
time for filing petition with the commission shall run from the
time that notice of such reversal or modification is mailed to
the last-known address of the parties in interest. Within 45
days after the filing of such petition with the commission, the
commission shall either affirm, reverse, set aside or modify
such findings or order, in whole or in part, or direct the taking
of additional testimony. Such action shall be based on a
review of “the evidence Submitted. If the commission is
satisfied that a party in interest has-been prejudiced because
of exceptional delay in the receipt of a copy of any findings or
order it may extend the time another 20 days for f1lmg a
petition-with the commission.

(6) The commission shall have the power to remove or
transfer the proceedings pending before a commissioner or
examiner. It may also, on its own motion, set aside, modify
or change any order; findings or award (whether made by an
individual commissioner, an examiner, or by the commission
as a body) at any time within 20 days from the date thereof if
it shall discover any mistake therein, or upon the grounds of
newly discovered evidence. ‘

RURY any person-fails or neglects to obey an order of the
commission while the same is in efféct the commission may
petition the circuit court of the county wherein such person
resides or usually transacts business for the enforcement of
such order and for appropriate temporary relief or re-
straining order, and shall certify.and filein the courtits record
in‘the proceedings, including all documents and papers on file
in the matter, the pleadings and testimony upon which such
order was entered, and the findings and order of the commis-
sion. . Upon such filing the commission shall cause notice
thereof to be served upon such person by mailing a copy to
the last-known post-office address, and.thereupon the court
shall have jurisdiction of the proceedings and of the question
determined therein. Said action may thereupon be brought
on for hearing before said court upon such record by the
commission serving 10 days’ written notice upon the respon-
dent; subject, however, to provisions of law for a change of
the place of trial or the calling in of another judge. Upon such
hearing the court may confirm, modify, or set.aside the order
of the commission and enter an appropriate decree. No
objection that has not been urged before the commission shall
be considered-by the court unless the failure or neglect to urge
such objection shall be excused because of extraordinary
circumstances. The findings of fact made by the commission,
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if. supported by credible and competent "evidence in the
record, shall be'conclusive. - The court may; in its discretion,
grant leave to adduce:additional evidence where such evi-
dence appears to be material and reasonable cause is shown
for failure to-have adduced such evidence in the hearing
before the commission. The commission may modify its
findings as to facts, or make new findings by reason of such
additional evidence, and it shall file such modified or new
findings with the same effect as its original findings and shall
file its recommendations, if any; for the modification or
'setting ‘aside of its original order. The court’s judgment and
decree:shall be final except that the same shall be subject to
review -by. the .court of appeals in-the same ‘manner as
provided in s. 102.25.

® The order of the commission shall also be sub]ect to
review under ch. 227. .

(10) Commencement of pxoceedmgs under sub. (7) shall,
unless otherwise specxﬁca]ly ordered by the court, operate as
a stay of the commission’s order.

(11) Petitions filed under this section shall have preference
over any civil cause of a different nature pending in the circuit
court, shall be heard expeditiously, and the circuit courts
shall always be deemed open for the trial thereof.

*(12) A substantial comphance with the procedure of this
subchapter shall be sufficient to give effect to the orders of the
commission, ‘and they shall. not be declared moperatwe
lllegal or void for any. omission of a techmcal ‘nature in
respect thereto.

(13) Atr anscribed copy of the evidence and.pr oceedmgs or
any part. thereof on any heanng taken by the stenographer
appointed by the commission, being certified by such stenog-
rapher to be.a true and correct transcript, carefully compared
by him. with hIS ongmal notes, and to be a correct statement
of such evidence and proceedings, shall be received in evi-
dence with the same effect as if such reporter were present and
testlﬁed to the fact so certified. .

(14) The nght of any person to proceed under this section
shall notextend beyond one year from the date of the specific

act or unfair labor practice alleged.

History: 1971 ¢. 228 5. 44; 1973.c. 90;. l977c 42 1977c. 187 ss 60m, 134;
1977 ¢. 273; 1989 a. 122

Policy of WERC sustained which limits “parties in interest” those engaged
in a controversy as.to. employment relations and defining such controversies as
involving an employer and his employes or a union representing the employes
or seeking to represent them. ‘Chauffeurs, Teamsters & Helpers v. WERC, 5
W (2d)-391, 187 NW_ (2d) 364. .

‘Since the NLRB has no jurisdiction to require collective ‘bargaining with a
one-employe unit, the WERC may do-so.- WERC v. Atlantlc Richfield Co. 52
W:(2d) 126,187 NW (2d) 805. -

The grant of authority to the ‘WERC by 111.70 (4) (a), to prevent the com-
mission of prohibited labor practices incorporates the provisions of 111.07 (4)
not merely for procedural purposes—but for substantive remedial purposes as
well.. WERC v. Evansville, 69. W (2d) 140, 230 NW (2d) 688

Sub. (8) provides that WERC orders may be reviewed under (7) or under
ch. 227 procedure: WERC v. Teamsters Local No. 563,75 W (2d) 602, 250
NwW (2d) 696.

111 08 Fmanclal reports to employes Every person actmg
as'the representative of employes for collective' bargaining
shall keep an adequate record of its financial transactions and
shall present annually to each member within 60 days after
the end of its fiscal year a detailed written financial report
thereof in .the form-of a balance sheet and an operating
statement. .In the event of failure of compliance with this
section; any member may petition the commission for an
order compelling such compliance. An order of the commis-
sion on such petition shall be enforceable in the same manner
as other orders of the commission under this subchapter.

111.09 - Rules, orders, transcripts and fees. (1) The com-
mission may adopt reasonable and proper rules and regula-
tions relative to the exercise of its powers and authority and

EMPLOYMENT RELATIONS 111.11

proper rules to govern its proceedings and. to regulate the

conduct of all elections and hearings. The commission shall,
upon request, provide a transcript of a proceeding to any
party to the proceeding for a fee prescribed by the commis-
sion at a uniform rate of not less than 60 cents per page. All
transcript fees shall be deposited into the general fund, except
that fees collected in excess of 60 cents per page for any
tr anscnpt pr: oduced by a reporter who is not employed by the
commission shall be deposited under the appropriation in s.
20.425 (1) @).

(2). The. commission shall assess and collect a filing fee of
$25 from the party or parties filing a complaint alleging that
an unfair labor practice has been committed under s. 111.06.
The commission shall assess and collect a filing fee of $25
from the par ty or parties filing a request that the commission
act as an arbitrator to resolve a dispute involving the interpre-
tation or application of a collective bargammg agreement
under s. 111.10. If such a request concerns issues arising as a
result of more than one unrelated event or occurrence, each
such separate event or occurrence shall be treated as a
separate request. Fees required to be paid under this subsec-
tion shall be paid-at the time of filing the complaint or the
request for arbitration. A complaint or request for arbitra-
tion is not filed until the date such fee or fees are paid. Fees
collected under this subsection shall be depos1ted as general

purpose revenue—earned:
‘. History::. 1973 c. 90; 1981 c. 20; 1983 a. 27

111.10 Arbitration. Parties to a labor dispute may agree in
writing to have the commission act or name arbitrators in all
or any part of such dispute, and thereupon the commission
shall have the power so to act. The commission shall appoint
as, arbitrators only competent, impartial and disinterested
persons. Proceedmgs in any such arbitration shall be as

provided in ch. 788.

History: 1979 ¢.325.92(15).
See note to 788.10, citing Jt. School Dist. No . 10 v. Jefferson Ed. Asso 78 W

(2d) 94, 253 NW (2d) 536.

WERC’s power to participate in dispute settlement arbitration is liberally
construed.; Thus, where parties to.collective bargaining agreement select arbi-
trator from list provided by WERC, this section applies. Layton School of Art
& Design v. WERC, 82 W (2d) 324, 262 NW (2d) 218

‘See note to 788. 01 citing District Council 48 v. Sewerage Comm. 107 W
(2d) 590, 321 NW (2d) 309 (Ct. App..1982)

The res judicata standard of confumed arbitration awards in Wisconsin.

1987 WLR 895.

111 11 Mediation. (1) The commission may appoint any
competent impartial, disinterested person to act as mediator
in'any labor dispute-either upon its own initiative or upon the
request of one of ‘the parties to the dispute. It shall be the
function of such mediator to bring the parties together
voluntarily under such favorable auspices as will tend to
effectuate settlement of the dispute, but neither the mediator
nor the conimission ‘shall have any power of compulsion in
mediation proceedings. The commission shall provide neces-
sary expenses for such ‘mediators as it may appoint, order
reasonable compensation not exceeding $10 perday for each
such mediator, and prescribe reasonable rules of pxoceduxe
for:such-mediators.

(2) Where the exercise of the right to strike by employes of
any embployer engaged in the state of Wisconsin in- the
production, harvesting or initial processing (the latter after
leaving ‘the farm) of any farm or dairy product produced in
this state ‘would tend to cause the- destruction -or serious
deterioration of such product, the employes shall give to the
cominission at least 10 days’ notice of their intention to strike
and the commission shall immediately notify the employer of
the recenpt of such notice. ‘Upon receipt of such notice, the
commission shall take immediate steps to effect mediation, if
possible. In the event of the failure of the efforts to mediate,
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the - commission. shall endeavor to:induce the partles to
arbitrate the controversy.

111.12 Dutles of the attorney general and district attor-
neys. Upon the request of the commission, the attorney
general or the district attorney of the county in which a
proceeding is brought before the circuit coutt for the purpose
of enforcing or reviewing an order of the commission shall
appear and act as counsel for the commission in such
proceeding and in any proceeding to review the action of the
c:rcult court afﬁrmmg, modlfymg or revetsmg such otder

111.14 Penalty Any person who shall w1lfu11y assault
resist, prevent impede or interfere with any member of the
commission or any of its agents or agencies in'the perform-
ance of duties pursuant to this subchapter shall be pumshed
by a fine of not more than $500 or by. 1mpnsonment in the
county jail 1 for not more than one year, or both '

111.15 COnstruction of subchap_ter I-. Except as speciﬁcally
provided in; this subchapter, nothing. therein shall ‘be con-
strued so as to-interfere with-or impede or diminish in any
way the right to strike or the right of individuals to-work; nor
shall anything in this subchapter be so construed as to invade
unlawfully the right to freedom of speech. And nothing in
this subchapter shall be so construed or applied as to deprive
any employe of any unemployment benefit which he might
otherwise be entitled to”receive under ch. 108‘.

11147 ¢ .Contlict ot provisions; effect. Wherever the apphca-
tion of the provisions of other statutes or laws conflict with
the apphcatlon of the provisions of this subchapter, this
subchapter shall prevail, provided that in any situation where
the provisions of this subchapter cannot be validly enforced
the provisions of such other statutes or laws shall apply.

111 18 Limit on payment to health care institutlons (1) In
this section: -

(a) “Health care 1nst1tut10n mcludes hospxtals, psychlat-
ric hospitals, tuberculosis hospitals, nursing homes, kidney
disease treatmerit centers, free-standing hemod1alys1s umts,
ambulatory surgical facilities, health maintenance organiza-
tions, limited service health organizations; preferred provider
plans; community-based residential facilities that are certified
as:.medical assistance providers under s.-49.45 (16) or that
otherwise . meet the requirements for -certification, home
health-agencies-and other comparable facilities: “Health care
institution” does not include facilities operated solely as part
of the practice-of an independent practitioner partnership,
umncorpoxated medical group. or service corporatlon as
defined in s. 180.1901 (2): .

-(b) “Proportional share” means the annual revenue of a
health care institution received in the form of medical assist-
ance reimbursement or public-employe insurance from the
state, divided by the total annual revenue of the health care
institution., ;

(2) (a) 1. Any health care mstmmon found by the natlonal
labor relations board to have committed an unfair labor
practice under 29 USC 158 or found by the employment
relations commission to have committed a prohibited prac-
tice under s. 111.70.(3) that includes payment.to any person
for.services rendered. with respect to concerted activity en-
gaged in by its employes for purposes of collective bargaining
shall return to the state a proportional share. of the amount
paid to.the-person for the actlvxty that constltuted the unfair
labor practice.. .
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- 2. Any group of employes of a-health care institution

subject to subd. 1 may commence an action in circuit court to
enforce the provisions of this subsection.

3. Reasonable costs and attorney fees incurred in enforcing
a return of funds to the state under this section may be
awarded to successful plaintiffs. :

(b) Paragraph (a) does not.apply to:
1. Attorney fees: for services rendered after the union is
certified as a collective bargaining agent-under this chapter or

under: the national labor relations act, 29 USC151 to 169.’

-~ 2. Attorney fees for services at an administrative agency or

court proceedingor-in preparation for the proceeding.

- 3,.Salary paid to ‘a full-time employe of a health care
institution’s personnel department.

History: . 1981 ¢.361; 1983 a, 27; 1985 a. 29; 1989 a. 303. ‘
111.19  Title of subchapter |. This subchapter may be cited
as the “Employment Peace Act”.

SUBCHAPTER II

_ FAIR EMPLOYMENT

111.31 Declaration of pollcy (1) The legislature finds that

the practice of unfair discrimination i in employment against
properly qualified ihdividuals by reason of their age, race,
creed, color, handicap, ‘marital status, sex, national origin,
ancestry, sexual onentatlon, arrest record, conviction record
or membership in the national guard, state defense force or
any other reserve component of the military forces of the
United States or this state substantially and adversely affects
the general welfare of the state. 'Employers, labor organiza-
tions, employment agencies and licensing agencws which
deny employment opportunities and discriminate in employ-
ment against proper. ly qualified individuals solely because of
their age, race, creed, color, handicap, marital status; sex,
national ongm ancestry, sexual ‘orientation, arrest record,
conviction record ot membership in the national guard, state
defense force or any other reserve component of the military
forces of the United States of this state deprive those individ-
uals of the earnings which are necessary to maintain a just
and decent standard-of living. -

(2) It is the intent of the legislature to protect by law the
nghts of all md1v1duals to obtain gainful employment and to
enjoy pnv11eges free from employment discrimination be-
cause of ¢ age, race, ‘creed, color, handicap, marital status, sex,
national origin, ancestry, sexual orientation, arrest record,
conviction record or membership in the national guard, state
defense force or any other reserve. component of the military
forces of the Umted States or this state, and to encourage the
full, nondiscriminatory utilization of the productive re-
sources of the state to the benefit of the state, the family and
all the people of the state. It is the intent of the legislature in
promulgating: this' subchapter to- encourage employers to
evaluate -an-employe or applicant for.employment based
upon:-the employe’s: or applicant’s individual qualifications
rather-than-upon a partlcular class to which the. 1nd1v1dual
may belong..:.

* (3)In the interpr etatlon and appllcanon of this subchapter
and otherwise, itis'declared to be the public policy of the state
to encourage and foster to the: fullest extent practicable the
employment of all properly qualified individuals regardless of
age;, race, creed, color; handicap, marital status, sex, national
origin, ancestry, sexual orientation, arrest record, conviction
record or membership in the national guard, state defense
force or any other reserve component of the military forces of
the United States-or this state. - Nothing in this subsection
requires:an affirmative action program to correct an imbal-
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ance in the work force. This subchapter shall be liberally
construed for the accomplishment of this purpose.

() The practice of requiring employes  or prospective
employes to submit to honesty tests without providing safe-
guards for the test subjects is unfarr, and the use of improper
tests and testing procedures causes injury to the employes and
prospective employes.

(5) The legislature finds that the prohibition of discrimina-
tion on the basis of creed under s. 111.337 is a matter of
statewide concern, requiring uniform enforcement at state,
county and municipal levels.

History: 1977 c. 125; 1979 ¢. 319; 1981 ¢. 112, 334, 391; 1987 a. 63.

Summary- discharge after 2 weeks of satisfactory employment of persons
with history of asthma violated the fair employment act in that it constituted a
discri rmrnatory practice against the claimant based on handicap. Chicago, M.,
St. P. & P RR. Co..v. ILHR Dept. 62 W (2d) 392, 215 NW-(2d) 443.

The. department is not limited to finding sex discrimination only where a
14th amendment equal protection violation could also be found. Wisconsin
Telephone Co: v. ILHR Dept. 68 W (2d) 345; 228 NW (2d) 649.

The Wisconsin Fair Employment Act is more direct and positive in prohib-
iting sex discrimination in employment than is the basic constitutional guaran-
tee'of equal protectron of the laws, and enforcement of the law is not limited by
the “rational basis” or “reasonableness” test employed in 14th-amendment
cases. Ray-O-Vac v. ILHR Dept. 70 W (2d) 919, 236 NW (2d) 209.

Section 118.20 is not exclusive remedy of wmnged teacher; it is supplemen-
tary to remedy under fair employment act. General provisions of 893.80 are
superseded by specific authority of act. Kurtz v. City of Waukesha, 91 W (2d)
103,280 NW (2d) 757 (1979)

" Where employe was not handicapped but employer perceived employe to
‘be handicapped, employe was entitled to protection under this subchapter.
Dairy Equipment Co. v. DILHR, 95 W (2d) 319, 290 NW (2d) 330 (1980).

WFEA provides exclusive remedy for retaliatory discrimination. Bourque
v.'Wausau Hospital Center, 145 W (2d) 589, 427 NW (2d) 433 (Ct. App. 1988).

This -act protects all employes rnc]udmg prospective and de facto em-
ployes 67 Atty. Gen. 169

‘State courts have concurrent jurisdiction over federal Title VII civil rights
actions.. Yellow Freight System v: Donnelly, 494 US , 108 LEd 2d 834 (1990)

Employee Retirement Income Security Act does not preempt state fair em-
ployment laws prohibiting discriminatory exclusion of pregnancy benefits in
disability plans. Bucyrus-Erie Company v. DILHR, 599 F (2d) 205 (1979).

No private right of action exists under this subchapter Busse v. Gelco Exp.
Corp., 678 F Supp. 1398 (E. D. Wis. 1988).

The Wrsconsm) fair employment act and the 1982 amendments Rice.

WBB Aug.:1982.
Wisconsin’s fair employment act: coverage, procedures, substance, reme-

dies.” 1975 WLR 696.
Perceived handrcap under WFEA. 1988 WLR 639 (1988).

111 32 Defmmons. When used i in this subchapter:

(1) “Arrest record” includes, but is not limited to, informa-
tion indicating that an individual has been questioned, appre-
hended, taken into custody or detention, held for investiga-
tion, arrested, charged with, indicted or tried for any felony,
mrsdemeanor or other offense pursuant to any law enforce-
ment or military authority.

(2) “Commission” ' means the labor and rndustry review
commission.

(3) “Conviction record” includes, but is not lrmrted to,
mformatron indicating that an individual has been convrcted
of any felony, misdeméanor or other offense, has. been
adjudicated delinquent, has been less than honorably dis-
charged, or has been placed on probation, fined, imprisoned
or paroled. pursuant to any. law enforcement or military
authority.

- (3m) “Creed” meansa system of relrgrous beliefs, including
moral or ethical beliefs about right and wrong, that are
sincerely beld with the strength of traditional religious views.

(4) “Department” means the depar'tment of industry, labor
and human relations.

(5) “Employe” does not rnclude any individual employed
by his-or her parents, spouse or child.

.- (6) (a) “Employer”’ means the state and each agency of the
state and, except as provided in par. (b), any other person
engaging in any activity, enterprise.or business employing at
least one individual. -In this subsection, “agency” means an
office, department, independent agency, authority, institu-
tion, association, society or other body:in state government

EMPLOYMENT RELATIONS 111.32

created or authorized to be created by the constitution or any
law, including the legislature and the courts.
(b) “Employer” does not include a social club or fraternal

society under ch. 188 with respect to a particular job for

which the club or society seeks to employ or employs a
member, if the particular job is advertised only within the
membership.

(7) “Employment agency” means any person, including
this state, who regularly undertakes to procure employes or
opportunities for employment for any other person.

(8) “Handicapped individual” means an individual who:

(a) Has a physical or mental impairment which makes
achievement: unusually difficult or limits the capacity to
work;

(b) Has a record of such an impairment; or

(¢) Is perceived as having such an impairment.

(9) “Labor organization” means:

(a) Any organization, agency or employe representation
committee, ‘group, association or plan in which employes
participate and which exists for the purpose, in whole or in
part, of dealing with employers concerning grievances, labor
disputes, wages, rates of pay, hours or other terms or condi-

tions of employment; or

(b) Any conference, general committee, joint or system

board or joint council which is subordinate to a national or

international committee, group, association or plan under
par. (2).

(10) “License” means the whole or any part of any permit,
certrﬁcate, approval fegistration, charter or similar form of
permission required by a state or local unit of government for
the undertaking, practice or continuation of any occupation
or profession.,

(11) “Licensing agency” means any board, commission,

'commrttee, department, examining board or officer, except a

]udrcral officer, in the state or any city, village, town, county
or.local government authorrzed to grant, deny, renew, re-
voke, suspend, annul, withdraw or amend any license.

(12) “Marital status” means the status of being married,
single, divorced, separated or widowed.

(12m) “Relrgrous association” means an organization,
whether or not organized under ch. 187, which operates
under a creed.

(13) “Sexual harassment means unwelcome sexual ad-
vances, unwelcome physical contact of a sexual nature or
unwelcome verbal or physical conduct of a sexual nature.
“Unwelcome verbal or physical conduct of a sexual nature”
includes but is not limited to the deliberate, repeated making

of unsolicited gestures or comments, or the deliberate, re-

peated display of offensive sexually graphic materials which
is not necessary for business purposes.

(13m) “Sexual orientation” means having a preference for
hetcrosexualrty, homosexualrty or bisexuality, having a his-
tory. of such a preference or being identified with such a
preference.

(14). “Unfair honesty testmg means any test or testing

procedure which violates s, 111.37. -

History: 1975 c.31, 94, 275, 421; 1977 c. 29, 125, 196, 286; 1979c 319
357; 1981 ¢. 96 s. 67; 1981 c. 112 334, 391; 1983 2. 36; 1987 a. 149

The differing treatment of pregnancy drsabrlrty is not based upon a differ-

ence in type of disability, as contended by-the employer, rather than upon the

sex of the employe, since pregnancy is undisputedly sex-linked, and to isolate
disabilities associated with pregnancy for less favorable treatment in a benefit
plan designed to relieve the economic burden of physical incapacity constitutes
drscrrmrnatron by sex. Ray- -0- Vac \2 ILHR Dept. 70.W (2d) 919, 236 NW (2d)
209.

- Term“creed”, as used in (5) (a), 1979 stats., [now see (3m)], means a system

of religious be]refs not political beliefs. Augustme v. Anti-Defamation Lg

B’nai B'rith, 75 W (2d) 207, 249 NW (2d) 547.

Where employer negotiated, under National Labor Relations Act, a wel-
fare benefit plan, under Employee Retirement Income Security Act, neither
federal act preempted Wisconsin’s sex discrimination law forbrddmg preg-
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nancy benefits discrimination. Goodyear Tire & Rubber Co. v. DILHR, 87 W
(2d) 56, 273 NW (2d) 786 (Ct. App. 1978). °

Fair Employment ‘Act was not -preempted by federal legislation. “Future
hazards” exception discussed. Chicago & N.W R.R. v. Labor & Ind. Rev.
Comm. 91 W (2d) 462, 283 NW (2d) 603 (Ct. App. 1979)

Inclusion of - pxegnancy-related benefits within disability benefit plan does
not violate Equal Pay Act. Kimberly-Clark Corp. v. Labor & Ind. Rev.
Comm 95 W (2d) 558, 291 NW (2d) 584 (Ct. App. 1980).

“Perceived handlcap discussed. La Crosse Police Comm. v. LIRC, 139 W
(2d) 740, 407 NW (2d) 510 (1987).

A hcensmg agency may request information from an apphcant regaxdmg
‘conviction records under ) (l% 1979 stats: [now see (3)].- 67 Atty Gen. 327.
" See note to 66 054, citing 68 Atty Gen. 2

11321 Prohlblted bases of dlscrimination Sub]ect to ss.

111.33 to 111.36, no employer, labor organization, employ-
-ment-agency, licensing agency or other person may engage in
any act of employment discrimination as specified in s.
111.322 against any individual on the basis of age, race, creed,
color, handicap, marital status, sex, national origin, ancestry,
arrest record, conviction record or membership in the na-
tional guard, state defense force or any reserve component of

the military forces of the Umted States or this state.

History: 1981 c. 334; 1987 a. 63, .

NOTE: See 111.36 for definition of sex discrimination.

Licensing boards do not have authority to enact general regulations which
would allow them to suspend, deny or revoke license of person who has com-
municable disease. Licensing boards do have authority on case-by-case basis
to suspend, deny or revoke license of person who poses direct-threat to health
and safety -of .other persons-or who is unable to. perform-duties of licensed
activity. 77 Atty. Gen. 223.

* Person suffering from contagious disease may be handicapped pursuant to
federal rehabilitation act: School Board of Nassau County v. Arline;480-US

273 (1987).

111.322  Discriminatory actions prohibited. Subject to ss.
111.33 to 111.36, it is an act of employment discrimination to
do any of the following: i

1 To refuse to hire, employ, admit or license any individ-
ual, to bar or terminate from employment or labor organiza-
tion membershxp any 1nd1v1dual or to dlscnmmate against
any. individual in promotion, compensation or in terins,
conditions or privileges of employment or labor organization
membershlp because of any basis enumerated in s. 111.321.

(2) To print or circulate or cause to be prmted or circulated
any statement, advertisement or publ1cat10n or to use any
form of application for employment or to make any inquiry
in ¢onnection with pr ospectlve employment which 1mp11es or
expresses any limitation, specification or discrimination with
respect to an individual or any intent to make such llmltatlon
spec1ﬁcatlon or discrimination because of any ba51s enumer-
ated in s 111:321;

(2m) To discharge or otherw1se dxscnmmate agamst any
md1v1dual because of any of the following:

- (a) The individual files a complaint or attempts to enforce
any right under s. 103.02, 103.10, 103.13, 103.28, 103.32,
103.455, 103.50, 104.12,7109.03 or 109.07 or ss. 101. 58 to
101.599 or 103.64 to 103.82.  *

(b) The individual testifies -or ‘assists 'in any action or
’proceéding‘held under or to enforce any right under s. 103.02,
103:10, “103.13, '103.28, 103.32, '103.455, 103.50, 104.12,
1091.03 or 109.07 or ss. 101.58 to 101.599 or 103.64 to103.82.
'+(c) The individual files a complaint or-attempts to enforce a
nght under s. 66.293 or 103.49 or testifies or assists in any
action or proceedmg under s. 66.293 or 103.49.” ,

-(d). The individual’s: employet believes that the individual
engaged or may engage in any actmty descnbed in pars. (a) to
(C)

B) To dlscharge or otherwise dlscnmmate agamst any
individual because he or she has opposed any discriminatory
practice under this subchapter or because he or she has made
acomplaint, testified or assisted in any proceedmg under this

subchapter : _
‘History: 1981 c. 334 l989a 228, 359 ‘
* Discrimination in advemsmg Abramson, WBB Maxch l985
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'111.325 -Unlawful to discriminate. It is unlawful for any

employer, labor organization; licensing agency-or person to

discriminate against any employe or any apphcant for em-

ployment or licensing.

M1 33 Age, exceptions and special cases. (1) The prohi-
bition agamst employment discrimination on the basis of age
applies only to discrimination against an 1nd1v1dual who is

-age 40.or over.-

(2) Noththstandmg sub.. (1) and s. 111.322, it is_ not
employment discrimination because of age to do any. of the
followmg

(a) To terminate the employment of any employe phyS1-
cally or otherwise unable to perform his or heér duties.

(b) To 1mplement the provisions of any retirement plan or

system of any employer if the retirement plan or system is not

a subterfuge to evade the purposes of this subchapter. No
plan or system may excuse the failure to hire, or require or

permit the involuntary retirement of, any. individual under

sub. (1) because of that mdlvndual’s age.
d) To apply varying insurance coverage accordlng to an

employe’s age. -

(e) To exercise an age distinction w1th respect to hiring an
individual to a. pos1t1on in which the knowledge and experi-
ence to be gained is required for future advancement to a
managenal or executlve posmon ‘

(). To exercise an-age distinction with respect to employ-
ment in which the employe is exposed to physical danger or
hazard, including, without limitation because of enumera-
tion, certain employment in law enforcement or fire fighting.

(g) Toe exercxse anage dlstmctlon under $.343,12(2) (a) and
(3) ,

History:. 1981'c 334 19832 391, 538,

City charged under federal age ‘discrimination act had burden: of establish-
ing that age 55 mandatory retirement was BFOQ for law enforcement person-
nel Equal Emp. Opp. Com’m. v. City of Janesville, 630 F (2d).1254'(1980).

' ERISA: preempts (2) (b) to extent it applies to employe benefit plans cov-
ered byg?RISA Waukesha Engme Div. v. Dept of Industry, 619 F Supp
1310 (1985) .

111.335 Arrest or conviction record; exceptions and spe-
cial cases. (1) (@ Employment discrimination because of
arrest record. mcludes, but is not’ lxm1ted to, requesting an
apphcant ‘employe, membex licensee or any other individual,
on an application form or otherwise, to supply information
regardmg any arrest record of the:individual except a record
of a pending charge, except that it is not employment

‘dlscrlmmatlon to request such information Wwhen émploy-

ment depends on'the bondability ‘of the individual under a
standard fidelity bond or when an equivalent bond is required
by state or federal law, administrative regulation or estab-
lished ‘business practice of the employer and the individual
may not be bondable due to an arrest record.’

(b) Notwithstanding s. ‘'111.322, it"is not employment
discrimination because of arrest record to refuse to employ or
licensé, or to*suspend from employment or licensing, any
md1v1dual who is subject to a pending criminal charge if the

circumstances of the charge substantially relate to the circum-
stances- of the particular job or licensed activity:

(c) Notwnthstandmg s. 111.322, it is not employment
discrimination ‘because of conviction record to refuse to
employ or license, or to bar or termmate from employment or
licensing; any individual who:

1. Has been convicted of any felony, mlsdemeanor or other
offense the circumstances of which substantially relate to the
circumstances-of the particular job or licensed activity; or
2. Is-not bondable under a standard fidelity bond or-an
equivalent bond where such bondability is required by state
or federal law; administrative regulation or estabhshed busi-

ness practice of the employer.
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"(d) In-this subsection, “‘equivalent bond” includes, but is
not limited to, a bond issued for an ex-offender under 29 USC

87] (c)in effect on August 4; 1981.

. -History:. 1981c¢.334.

"'See note to 165.85, citing Law Enforce Stds Bd \2 Lyndon Statlon 101 W
(2d) 472,305’ NW: (2d) 89(1981).

-See note, to 108.04, citing Miller. Brewing Co. v. DILHR 103 W (2d) 496,
,308 NW (2d) 922 (Ct. App.. 1981)

~.Conviction' for armed robbery in-and of itself ‘constituted circumstances
substantially .related to school bus - driver’s licensure. Grbson v. Transp.
Comm. 106 W (2d) 22, 315 NW (2d) 346 (1982).
* ““Circumstances of the offense” test adopted County ot Milwaukee v
LIRC, 139 W:(2d).805, 407-NW (2d) 908 (1987).
. .:When evaluating individual for -position of reserve ofﬂcex, sheriff’s depart-
‘ment inay consider information in its  possession concerning individual’s juve-
‘nile’record, subject to prohibitions agamst anest ‘record and conviction record
,dlscnmmatron contained. in WFEA. OAG 15-90.

Discrimination in employment on the basns ‘of arrest or conv1ctron record.
Mukamel WBB Sept 1983

111 337 Creed exceptlons and speclalcases. (1)Employ-
ment dlscnmmatron because of creed mcludes, but is not
limited to, refusing to reasonably accommodate an employe’s
or_prospective employe’s religious observance or . practice
unless the employer can demonstrate that the accommoda-
tion would pose an undué h rdship on the employer $ pro-
gram, enterpnse or busmess

2 Notwrthstandmg s. lll 322,. 1t 1s not employment
drscnmmatlon because of creéd:

(a) For a rehglous assocratron not orgamzed for prrvate
‘profit or an organization or corporation which is prrmarr]y
owned or controlled by such a religious assoc1atlon to give
preferenoe toan apphcant or employe who is a member of the
same Or a smllar rehgrous denomination,

‘(am) FOI a rehgrous association not orgamzed for private
proﬁt or an organization or corporation which is prrmanly
owned or controlled by such a religious association to give
'preference to'an’ apphcant or employe who adheres to the
religious association’s creed, if the job description ‘demon-
strates that the position is cleatly related to the rehgrous
teachings and beliefs of the religious : association. Co

(b) For a fraternal as défined in s. 614.01 (1) (a) to grve
preference to an employe or applicant who is a member or is
eligible for membership in the fraternal, with respect to hiring
‘toor promotron to the posm’on of off“rcer admrmstrator or
salesperson R

(3) ‘No* county, c1ty, v1llage or- town: may adopt ‘any
‘provision conoemmg employiment discrimination because of

creed that: prohibits activity-allowed under this section.
:“History::: 1981 .¢..334;'1983 a. 189 5. 329.(25);:1987 2.-149. - L
. - Union vmlated title VII of civil rights. act by causing employer to fire.em-
ploye because of employe’s refusal on religious grounds to pay union ducs.
Nottelson v.-Smith Steel Wkrs. D'A:L:U. 19806, 643 -F (2d) 445 (1981)
. The supreme court redefines employer s 1ole in religious accommeodation.
,Soeka WBB July 1987 _ ‘

111, 34 Handlcap, ‘exceplions and special cases.: (1) Em-
ployment discrimination because of handrcap includes, but is
not limited to:

.(2). Contributing a lesser amount to the fnnge beneﬁts,
mcludmg life or. dlsabrhty insurance coverage, of any employe
because, of the employe’s. handicap; or

. (b) Refusmg to reasonably accommodate- an employe s or
prospectrve employe s handrcap unless the employer .can
demonstrate that the accommodation would pose a hardship
on the employer’s program, enterprise or business. ...

(2) (a) Notwithstanding s. 111.322, it is not employment
discrimination because of handrcap 10 refuse to hire, employ,
‘admit or-license-any- mdxvrdual to. bar or terminate from
employment, membership or licensure any individual, or to
discriminate against any individual in promotion, compensa-
tionor in térms; conditions-or privileges of employment if:the
handicap is reasonably-related to- the individual’s ability to

EMPLOYMENT RELATIONS 111.36

adequately undertake the job-related responsibilities of that
individual’s employment, membership or licensure.:

(b) In evaluating whether a handicapped individual can
adequately undertake the job-related responsibilities of a

.particular job, membership or licensed activity, the present

and future safety of the individual, of the individual’s. co-
workers. and, -if applicable, of the general public may be
considered. - However,. this evaluation shall be-made on an
individual .case-by-case basis' and may not be made by a
general rule which prohibits the employment or licensure of
handicapped .individuals in general or-a partrcular class of
handicapped. individuals. .

(c) If the employment, member shlp ot licensure involves a
speclal duty. of care for the safety of the general public,
including but not limited to employment with-a common
carrier, this special duty of care may be considered in evaluat-
ing whether the employe or applicant can adequately under-
take the job-related responsibilities of a particular job, mem-
bership or licensed activity. However, this evaluation shall be
made on -an individual case-by-case basis and may not be
made by a-general rule which prohibits the employment. or
licensure of handicapped individuals in general or a particu-
lar: class-of handicapped individuals.

Hlstory 1981, ¢c, 334,

Cab company met burden of proof under 111:32 (5) (f), 1973 Stats., to es-
tablish-that refusal to hire one-armed cab driver on basis of federal regulanons
was not discrimination. Boynton Cab Co..v. DILHR, 96 W (2d) 396, 291 NW

,(Zd) 850 (1980)."

Employe' handicapped - by alcohiolism was ‘properly discharged under
111.32 (5) (f), 1973 Stats., for inability to efficiently perform job duties on 3
occasions. Squnes v. Labor & lndustxy Revxew Comm 97 W (2d) 648, 294

'NW (2d) 48 (Ct; App. 1980)°

~Exception to handica delscnmmatlon undet Ill 32 5 (f), 1973 stats,, dis-
cussed .Samens v. LIRC, 117 W (2d) 646, 345 NW.(2d) 432 (1934).

Small statiire was not handrcap American Motors ‘Corp. v LIRC 114 W
(22%)(2188 3)38 NW:(2d) 518 (Ct. App 1983);.aff’d, 119 W (2d) 706, 350 Nw d)
1 984

Standafds uiider 343.12 ) (g) are fot exempt from requirements under
111.34 (2) (b). Bothum v. Department of Transp 134 W-(24d) 378, 396 NW
(2d) 785 (Ct. App. 1986)

See note to 111.321, crtmg School Board of Nassau County v. Arline, 480

US 273.(1987).

Hidden handrcaps Pr otectron of alcoholics, drug addicts, and the mentally
ill against employment disctimination under the rehabilitation act of 1973 and
the Wisconsin fair employment act. 1983 WLR 725.

141345 Marital statis; ‘eXceptio'ns and “special cases.

Notwithstanding s:'111.322; it is not employment discrimina-
tion because of maritdl status to prohibit an individual from
directly’ supervrsmg or bemg duectly supervrsed by hrs or her

spouse: -
‘History:: : 71981 c. 334 ’
Work rule intended to hmlt extramarrtal affairs among coemployes was not
discrimination because of marital status Federated Elec v Kessler, 131 W
(2d) 189, 388 NW (2d) 553 ( 1986) ‘

111 36 Sex, exual onentalion, excepllons and special
cases. (1) Employment discrimination because of sex in-
cludes; but is not limited to, any of the following actions by
any employer labor’ organization, employment agency, li-
censmg agency or other person: "~ '

' (@)’ Dlscnmmatlng against:any mdlvrdual in promotion,
compensatlon paid for equal or'substantially similar work, or
in terms; conditioris or- pnvrleges of employment or licensing

‘on the basis of sex where sex is not a: bona ﬁde occupatronal
‘quahﬁcatlon

> (b)'Engaging in sexual harassment or 1mp11c1tly or explic-
1tly making or permitting acquiescence in or subfiission to

sexual-harassment a term or condition of employment or the

basis or any part of the basis for any.employment decision
affecting an employe;-or permitting sexual harassment to
substantially interfere-with'an employe’s work performance
or to create an intimidating, hostile-or offensive work envi-
ronment.: Under-this paragraph, an employer, labor organi-

zation,-employment agency or licensing-agency is presumed
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liable foran act of sexual harassment by that employer, labor
organization, employment ‘agency or licensing agency or by
any of its employes or members, if the act occurs while the
complaining employe is at his or her place of employment or
is performing duties relating to his or her employment, if the
complaining employe informs the employer, labor organiza-
tion, employment agency or licensing agency of the act, and if
the employer, labor organization, employment agency or
licensing agency fails to take appropriate action within a
reasonable time.

(c) Discriminating agamst any woman on the basis of
pregnancy, childbirth, maternity leave or related medical
conditions by engaging in any of the actions prohibited under
s. 111:322, including, but not limited to, actions concerning
fringe benefit programs covering illnesses and disability.

(d) 1.-For any employer, labor organization, licensing
agency or employment agency or other. person to refuse to
hire, employ, admit or license, or to bar or terminate from
employment, membership or licensure any individual, or to
discriminate against-an individual in promotion, compensa-
tion ‘or in terms, conditions or privileges of employment
because of the individual’s sexual orientation; or

2. For any employer, labor organization, licensing agency
or employment agency or. other person to discharge or
otherwise discriminate against any person because he or she
has opposed any discriminatory practices under this para-
graph or because he or she has made a complaint, testified or
assisted in any proceeding under this paragraph.

(2) For the purposes of this subchapter, sex is a bona fide
occupational qualification if all of the members of one sex are
physically incapable of performing the essential duties. re-
quired by a job, or if the essence of the émployer’s business
operation would be undermined if empones were not hired

exclusively from one sex.

History: 1981 c. 334 ss. 7m, 22; 1981 c. 391

‘See note to 302.41, citing 70 Atty- Gen. 202.

See note to 102. 0’5 citing Zabkowxcz v. West Bend Co., Div. Dart Indus-
tnes 789 F (2d) 540 (1986)

“Sexual harassment: Gibson, WBB March, 1981.

111.37 Use of honesty lesting devices in employment
situations. (1) (a) Except as provided in par.(b), no employer
or-agent of an employer may directly or-indirectly solicit,
require- or- administer a polygraph, voice stress analysis,
psychological stress evaluator or any other similar test put-
porting to test the honesty of any employe or prospective
employe. No person may sell to or interpret for an employer
or agent of an employer a test that he or she knows has been
solicited or required by an employer or agent of an employer
to test the honesty:-of an.employe or prospective employe. If
an employe requests a test purporting to test-the employe’s
honesty, any employer or agent administering the test shall
inform the employe that taking the test is voluntary.

(b) This subsection does not.apply to the use of an
instrument or device for the purpose of verifying truthfulness
or detecting deception, or assisting in the reporting of a
diagnostic opinion as to either of these, which, at a minimum,
is capable of recording visually, permanently and simulta-
neously indications of a person’s cardiovascular pattern and
changes- therein .and a person s respiratory pattem ‘and
changes therein. :

“(2) Any.agreement- by an employer or agent of the em-
ployer and an employe or: prospective employe offering
employment .or :any pay or job benefit to an employe or
prospective employe in return for takmg a test permltted
under sub. (1) (b)'is void.

+(3) (2)-If an employer or agent of an employer glves an
employe or prospective employe a.permitted test, the em-
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ployer  or agent shall follow the procedure under this
subsection.

(b) The employer or agent shall inform the test sub]ec_t, in
writing and orally, of all rights which the subject has under
this section and ss. 905.065 and 942.06. The employer or
agent shall not proceed further with the test until the subject
has provided written consent to take the test. The employer
or agent shall conduct an interview prior to the test in which
he or she discusses any questlons to be asked of the subject.

(c) If a person is given a permitted test under par. (), each
question shall be directly related to the person’s performance
or conduct in past or present employment, shall be designed
to establish a known false response for comparison purposes
or shall be used to verify the truthfulness of answers on a
written employment application. The employer or agent shall
not ask any question during the test regarding the subject’s
sexual practlces religious affiliation or beliefs, marital rela-
tionship, political affiliation or beliefs or labor union
activities.

(d) The employer or agent shall inform the subject of the
results of the test and offer the subject the opportumty to
explain any questionable responses or to retake the examina-
tion or both. If the subsequent responses or the reexamina-
tion clarify any questionable response, the results of the
initial test question shall not be reported further.

(4) No employer may take any disciplinary action against

or'make a decision on hiring or firing an employe or prospec-

tive employe based on the results of a permitted test, unless
the employer has relevant evidence or information, obtained
independently from the permitted test, which tends to sup-
port the test results, or based on the refusal of the employe to
take the test.

- (5) Every act by a labor organization, employer, employ-
ment agency, llcensmg agency or other person performed in
violation of this section is an act of “unfair honesty testing”

and is proh1bxted
History: 1979¢. 319 1981 ¢. 334ss 12 24; Stats 1981 s 11137,

111.375 - Department to administer. (1) Except as provided
under sub. (2), this subchapter shall be administered by the
department. The department may make, amend and rescind
such rules as are necessary to carry out this subchapter. The
department -or. the ‘commission may, by  such agents or
agencies as it designates, conduct in any part of this state any
proceeding, hearing, investigation or inquiry necessary to the
performance of its functions.: The department shall preserve
the anonymity of any employe who is the aggrieved partyina

-complaint-of discriminationin promotion, compensation or

terms and conditions of employment or of unfair honesty
testing against his or her present employer until a determina-
tion as to probable cause has been made, unless the depart-
ment determines that the anonymity will substantially impede
the investigation.
“(2) ‘This subchapter applies to each agéncy of the state
except that complaints of discrimination or unfair honesty
testing against the agency as an ‘employer shall be filed with
and processed by the personnel commission under s. 230.45
1y (b) Decisions of the per sonnel commxssmn are sub;ect to
review’under ch. 227,

History: '1975¢.94; 1977 ¢. 29, 196; 1979 ¢. 221, 319, 355; 1981 ¢ 3345.13;
Stats. 1981 s. 111.375

Administrative xemedy under Fair Employment Act was exclusive remedy
for lost wages. 'Act does not provide remedy for emotional distiess resulting

from discriminatory firing. Bachand'v. Connecticut Gen: Life Ins. Co. 101 W
(2d) 617, 305 NW (2d) 149 (Ct. App.. 1981) ;

111.38 Investlgahon and study of discrimination. Except
as provided under s. 111:375'(2), the department shall:
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(1) Investigate the existence, character, causes and extent
of discrimination in this state and the extent to whlch the
same is susceptible of elimination.. .

. (2) Study the best and most practrcable ways of ehmmatmg
-any discrimination found to exist, and formulate plans for the
elimination thereof by education or other practicable means.

-(8)-Publish and disseminate reports embodying its findings
and the résults of its investigations and studies relating to
discrimination and ways and means of reducmg or eliminat-
ing it:

(4) Confer, cooperate wrth and furnish technical assrstance
‘to employers, labor: unions, educational- institutions and
other public or private agencies -in' formulating  programs,
educational - and otherwise, for the ‘elimination of
discrimination.

(5) Make specific and detailed recommendatlons to ‘the
interested parties as to’ the methods of elrmmatmg
discrimination. -

(6) Transmit to.the legrslature from time to time recom-
mendations for any legislation which may be deemed desir-
able in the light of the department’s findings as to the

existence, character and causes of any discrimination. :. ;
History: 1977 c. 196; 1981 ¢. 334 ss. 18, 25 (2); Stats. 1981 s. 111 38

111.381 Study of unfair honesty testing. The depar'tment
shall study the problems of honesty testing, the scientific
advancements in devices purporting to'tést honesty and the
interests of both employers and employes in-honesty testing.
The department may make recommendations to the legisla-
ture- which" are reasonable in llght of the ‘department’s

findings.’

History:: 1979 ¢. 319; 1981 c.334s. 19; Stats‘. 1981's lll 381

111.39 . Powers and duties of department. Except as pro-
vided under s. 111. 375 (2), the department shall have the
following powers and duties.in carrying out this subchapter

(1) The department may receive and investigate a com-
plarnt charging discrimination or discriminatory practices or
unfair honesty testing in a particular case if the complaint is
filed. with the department no more than 300 days after the
alleged discrimination. or unfair. honesty. testing occurred.
The department may give. publrclty to its findings in the case.

-(2) In.carryirig out this subchapter the department and its
duly authorized agents are empowered to hold hearings,
subpoena witnesses, take testimony and. make investigations
in the manner provided in ch. 101.- The department or its duly
authorized agents may pnvrlege witnesses testifying before
them under- the provrsrons of this subchapter against. self-
incrimination.

(3) The department shall dismiss a complamt if the person
filing the complaint fails to respond within 20 days to any
correspondence from the department concerning the com-
plaint and if the correspondence is'sent by certrﬁed mail to the
last-known ‘address of the person: -

- (4) (a) The department shall employ such examiners as are
necessary to hear.and decide complaints of discrimination
and ‘to-assist in :the effective -administration of: this sub-
chapter. ‘The examiners may ‘make ﬁndmgs and. orders under
this section.

(b) If the depar tment ﬁnds probable cause to beheve that
any discrimination has been or is being committed or unfair
honesty testing has occurred oris occurring, it may endeavor
to eliminate the: practice by-conference; conciliation or per-
suasion. If the-department does not eliminate the discrimina-
tion or unfair honesty testing, the department shall issue and
serve a written notice of hearing, specifying.the:nature of the
discrimination which appears-to.have .been committed or
unfalr ‘honesty testing which has occurred, and requiring the

a-complaint. with the department.
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person named,. in this section .called the “respondent”, to
answer the complaint at a hearing before an examiner. The
notice shall specify a time of hearing not less than 30 days
after service of the complaint, and a place of hearing within
cither the county of the respondent’s residence or the county

in which the discrimination or unfair honesty testing appears
to have occurred. The testimony ‘at the hearing shall be

recorded”or’ taken ‘down by a- reporter appomted by the
department

“(c) If, after hearmg, the examiner finds that the respondent
has engaged i’ discrimination or unfair honesty testing, the

examinér shall make written findinigs and order such action

by the respondent as will ‘effectuate the purpose of this
subchapter, with or without’ ‘back pay. If the examinér
awards any payment to an employe bécause of a violation of
s. 111.321 by an individual employed by the employer, under

s, 111.32/(6), the employer of that individual is liable for the

payment. 'If the examiner finds a tesporident violated s.
111:322 (2m), the examiner shall award compensation in lieu

of reinstatemeént. if requested by all parties and may award

compensation ift lieu of reinstatement if requested by any
party. Compensation in lieu of reifistatement for a violation
of s. 111.322 (2m) may not beless than 500 times nor more
than 1,000 times the hourly wage of the person discriminated
against.when the violation occurred. Back pay llabrhty may
fiot adcrue from a dateémore than 2 years prior to the filmg of
Interim earnings or
amounts earnable with' reasonable diligence by the person
discriminated agarnst or'subjected to unfair honesty testing
shall- operate- to .reduce back ‘pay otherwise allowable.
Amounts_received by the pérson discriminated against or
subject to the unfair honesty testing as ‘unemployment bene-
fits ‘or “welfare payments shall not ‘reduce the back pay
otherwise aliowable, but shall be withheld from the. person
discriminated agamst or subject to-unfair honesty testmg and
immediately paid to the unemployment reserve fund or, in the
case of a welfare payment to the welfare agency makmg the
payment. :

(d) The depar tment shall serve a certrﬁed copy of the
findings and order on the respondent, the order to. have the
same force as other orders of the department and be enforced
as ‘provided in ¢h. 101. Any person aggrieved by non-
compliance with ‘the: order "may have the order enforced
specifically by suit in equity. If the examiner finds that the
respondent has not - engaged in discrimination -or unfair
Honesty testmg as alleged in;the complamt the department
shall serve a certified -copy “of thé.examinér’s findings on the
complarnant together with an order dismissing the complaint.

(5) (a) Any respondent or complamant who is dissatisfied
with the findings and order of the examiner may file a written
petition with'the depar tment for revrew by the commission of
the ﬁndrngs and order.” -

(b) If no petrtrbn is file within 21 days from the date thata

_copy of the. ﬁndmgs and order of the ¢ examiner is mailed to the

last—known address of the respondent the fmdmgs and order

review, may either afﬁrm, reverse or modrfy the frndmgs or
order in.whole or. in part, or set ‘aside the findings and order
and remand to the department for fur ther proceedings. Such
actions shall be based on a review-of the evidence submitted.
If the commission is satisfied that 4 respondent or complam-
ant has been prejudiced because of exceptional delay in the
receipt of a copy of any findings and order it may extend the

time another 21 days for ﬁlmg the petltron with _the

department
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(c) On motion, the commission may set aside, modify or
change any decision made by the commission, at any time
within 28 days from the date thereof if it discovers any
mistake therein, or upon the grounds of newly discovered
evidence.- The commission may on its own motion, for
reasons it deems sufficient, set aside any final decision of the
commission within one year from the date thereof upon
grounds of mistake or newly discovered evidence, and. re-
mand the case to the department for further proceedings.

(6) If an order issued under sub. (4) is unenforceable
against any labor organization in which membership is a
privilege, the employer with whom the labor organization has
an all-union shop agreement shall not be held accountable
under this chapter when the employer is not responsible for

the discrimination or unfair honesty testing.
" History: 1973 ¢. 268; 1977 c. 29, 196; 1979 ¢. 221,319, 355; 1981 c. 334 ss
20, 25-(2); Stats. 1981 's. 111.39; 1983 2. '122; 1989 a 228.

The department’s order was overbroad in that it exceeded the nature of the
discrimination set forth in the notice of hearing. Chicago, M., St P. & P.RR.
Co. v. ILHR Dept.'62 W (2d) 392,215 NW (2d) 443.

- Although 111.36 (3) (b), 1969 stats., [now 111.39 (4) (c)] became effective
subsequent to discrimination against the. plaintiff, it and the language of
111.31;-1969 stats, indicate a legislative design to prevent the loss of wages
resultrng from employment discrimination, hence plaintiff’s complaint seeking
back pay states a cause of action. Yanta v. Montgomery Ward & Co ; Inc. 66
w (2d)"53, 224 NW (2d) 389.

An employer found to have drscrrmmated against a’female employe with
respect to required length of pregnancy leave and employe benefits applicable
thereto was denied adequate notice of the maternity leave benefits issue prior
to hearing as required by 111.36.(3) (a), 1971 stats., [now 111.39 (4) (b)} and
227.09, 1971 stats.,.because: (1) The notice reoerved by the employer merely
charged “an act of discrimination due to sex;” (2) a copy of the complaint
included therewith ‘specified the discriminatory act as the refusal to rehire the
employe as-soon as she was able to return to-work; (3) the ILHR department
itself characterized the complaint as involving only length of ‘the required
leave; and (4) the discriminatory aspects of the required pregnancy leave and
the benefits applicable thereto constitute separate legal issues.. Wisconsin Tele-
phone Co. v. ILHR Dept. 68 W (2d) 345, 228 NW (2d) 649.

Section 111,36 (3m) (c), 1977 stats., [now 111:39°(5) (c)] shows polrcy
against operrmg Fair Employment proceedmgs more than one year after com-
mission’s final order; court should not use ch. 227 or 752.35 to circumvent that
policy. Chicago & NWRR.v "Labor & Ind. Rev. Comm:. 91 W (2d) 462, 283
NW (2d) 603 (Ct. App.-1979).

. Valid offer of reinstatement terminates accrual of back pay Commission
erred in finding employer’s offer to be sufficient. Prejudgment interest of 7%
awarded on back pay. ‘Anderson v. Labor & Industry Rev. Comm. 111 W(2d)
245, 330 NW (2d) 594 (1983).- .

Sub (1) is statute of limitations and, as such, may be waived as affrrmatlve
defense. Milwaukee Co. v. Labor & Ind. Rev. Comm. 113 W (2d) 199, 335
NW (2d) 412 (Ct. App. 1983).

Under 111.36 (3) (b), 1975 stats., [now 111.39 (4) (c)] department may
award attorney’s fees to prevailing complamant Watkins v. LIRC, W
(2d) 753, 345 NW (2d) 482.(1984).. - .-

Under (1) “filed” means “delivery to intended recrprent and “occurrence”
means date of drscrrmrnatory act; in termination cases, triggering occurrence is
date employe is informed of termmatron ‘Hilmes v DILHR 147 W (2d) 48,
433 NW (2d) 251 (Ct. App..1988).

Proposed rule which would prohrbrt departmental employes from making
public any information ‘obtained under 11136, 1969 stats.; [now 111.39] prior
to the time an adjudicatory hearmg takes place if used as a blanket to prohibit
petsons from inspecting or copying public papers and records, would be in
violation of 19.21. Open: meetmg statute '66.77, 1973 stats. [now 19.81-19 98],
discussed. . 60 Atty. Gen, 4

Department may proceed in matter desprte settlement between the parties.
Discrimination can be eliminated without.full back pay. 66 Atty Gen. 28

1 1 .395 Judrclal review. Findings and orders of the com-
mission under this subchapter are subject to review under ch.
227. Orders of the commission shall have the same force as
orders of the department under ch. 101 and may be enforced
as provrded ins. 101.02 (12) and (13) or specrﬁcally by a suit
in equlty In any enforcement action the merits of ‘any order
of the commission are not subject to judicial review. Upon

such review, or in any énforcément action, the depar tment of

justice shall represent the commission.
History: * 1977.¢. 29, 418; 1981 ¢ 334’s. 23; Stats. 1981 s. 111.395.

SUBCHAPTER III
PUBLIC UTILITIES

111.50 Declaratron of policy. It is hereby declared to be the
public policy of this state that it is necessary and essential in
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the public interest to facilitate the prompt, peaceful and just
_settlement of labor disputes between public utility employers

and their employes which cause or threaten to cause an
interruption in the supply of an essential public utility service
to-the citizens of this state and to that end to encourage the
making.and maintaining of agreements concerning wages,
hours and other conditions of employment through collective
bargaining between public utility employers and their em-
ployes,. and to: provide settlement procedures for labor dis-
putes between public utility employers and their employes in
cases where the collective bargaining process has reached an
impasse and stalemate and as a result thereof the parties are
unable to effect such settlement and which labor disputes, if
not settled, are likely to cause interruption of the supply of an
essential public utility service. The interruption of public
utility service results in damage and injury to the public
wholly apart from-the effect upon the parties immediately
concerned and creates an emergency justifying action which

adequately protects the general welfare:
Applrcatron of open meetmg law to duties. of WERC discussed 68 Atty.
71.

Gen

11151 Defmmons. When used in this subchapter

(1) “Arbitrators” refers to the arbitrators provided for in
this subchapter

(2) “Collective bargaining’ > means. collectrve bargaining of
or similar to the kind provided for by subch. L

“(3) “Commlssron means the employment relations
commission. -

(4) “Essential servrce means furmshmg water light, heat,
gas, electric power, pubhc passenger transportation or com-
munication, or any one-or more of them, to the public in this
state, ‘ '

'(5) “Public utility employer” méans any employer (other
than the state or any political subdivision thereof) engaged in
the “business of furnishing water, ‘light, heat; gas, electric
power, public passénger:transportation or communication,
or any one or more of them, to the public in this state; and
shall be déemed to include a rural electrification cooperative
association engaged in the business of furnishing any one or
more of such services or utilities to its members in this state.
Nothing in this subsection shall be interpreted or construed
tomean that rural electrification cooperative associations are
hereby brought under-or made subjéct to ch. 196 or other
laws creating,” governing or controlling public utilities, ‘it
being the intent of the legislature to specifically exclude rural
electrification cooperative associations from the provisions
of such-laws. This subchaptér does not apply to railroads nor
railroad employes

Hrstory 1983-a. 189.

111 52 Settlement of Iabor dlsputes through collective
bargaining and arbitration. It shall be the duty of public
utility employers and their employes in public utility opera-
tions to exert every reasonable effort to settle labor disputes
by-the making of agreements through collective bargaining
between the parties, and by maintaining the agreements when
made, and to prevent; if possible; the collective bargaining
process from reaching a state of impasse and stalemate.

111.53: “Appointment: of 'conciliators . -and _arbitrators.
Within 30 -days after July 25, 1947, the commission shall
appoint a panel of persons to serve as conciliators or arbitra-
tors - under ‘this -subchapter.. No- person shall serve as a
conciliator-and arbitrator in the same dispute. - Each person
appornted to said -panels shall be a'resident of this state,
possessmg, in the judgment of the commission, the requisite
experience and judgment to qualify such person capably and
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fairly to deal with labor dispute problems. All such appoint-
ments shall be made without a consideration of the political
affiliations of the appointee. Each appointee. shall take an
:oath to perform honestly and to the best of his ability the
duties of conciliator or arbitrator, as the case may be. Any
appointee may. be removed by the commission at any time or
:may resign his position at any time by notice in writing to the
commission. ‘Any.vacancy in the panels shall be filled by the
commission. within 30 days after-such vacancy occurs: Such
conciliators and arbitrators shall be paid reasonable compen-
sation for services and for necessary expenses, in an amount
to be fixed by the commission, such compensation and
expenses to be paid out of the appropriation made to the
commission by s. 20.425 upon such authorizations as the
commission may prescribe.

111.54 ' -Conciliation. If .in any -case of a labor dispute
between a public utility employer and its employes, the
collective bargaining process reaches:-an impasse and stale-
mate, with the result that the employer and the employes are
unable to effect a settlement theteof, then either party to the
dispute may petition the commission to appoint a conciliator

from the panel, provided for by s: 111.53. Upon the filing of
such ‘petition, the commission shall consider the same, and if

in its opinion, the collective bargdining process, notwith-
standing good faith efforts on the part of both sides to such
dispute, has reached an impasse and stalemate and such
dispute, if not settled, will cause or is likely to cause the
mterruptlon of ‘an essential service, the’ commission shall
appoint a conciliator from the panel to attempt to effect the
setilement of such dispute. The conciliator so named shall
expedmously meet with the disputing ‘parties and shall exert
every reasonable effort to effect a prompt settlement of the
d1Spute

111.55 Conciliator unable to effect settlement; appoint-
ment of arbitrators. If the conciliator so named is unable to
effect a settlement of such dispute within a 15-day period
after his ‘appomtment he shall report “such fact to the
commlss1on, and the commission, if it believes that a continu-
ation of the dispute will cause or is likely to cause the
interruption of an essential service, shall submit to the parties
the names of either 3or 5 persons from the panel provided for
in's. 111.53: Each party shall alternately strike one name
from such list of persons. The person or persons left on the
list shall be appointed by the commission as the arbitrator (or
arbitrators) to hear and determine such dispute.

111:56 - Existing state of affairs to be maintained. During
the pendency of proceedings under this subchaptet -existing
wages, hours, and conditions of employment shall not' be
changed by action of elther party w1thout the consent of the

other.

Hnstory l979c 110 s. 60°(9).

111 57 Arbltrator to hold hearmgs. (1) The arbltrator shall
promptly hold hearings and shall have the power to adminis-
ter .oaths-and compel the attendance of witnesses and the
furnishing by-the parties of ‘such information as may be
necessary to-a determination:of the issue orissues in-dispute.
Both parties to the dispute shall have the opportunity to be
present at the hearing, both personally-and by counsel, and to
present such oral and documentary-evidence as the arbitrator
shall deem relevant to the issue or.issues in.controversy.

- (2) It shall be'the duty of the arbitrator-to make written
findings of fact, and to promulgate a written decision and
order, upon the issue or issues presented in each case. In
making such findings the arbitrator shall consider only the
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evidence in the record. When a valid contract is in effect
defining the rights, duties and liabilities of the parties with
respect to any matter in dispute, the arbitrators shall have
power only to determine the proper interpretation and appli-
cation of contract provisions which are involved.

(3) Where there is'no contract between the parties, or
where there is a contract but the parties have begun negotia-
tionslooking to a new contract or amendment of the existing
contract, and wage rates or other conditions of employment
under the proposed new or amended contract are in dispute,
the factors, among others, to'be given weight by the arbitra-
tor in arriving at decision, shall include:

(a) Comparison of wage rates or other conditions of
employment of the utility in question with prevailing wage
rates or other conditions of employment in the local operat-
ing area involved;

(b) Comparison of wage rates or other working conditions
with wage tates or other working conditions maintained for
the same or siiilar work of workers exhibiting like or similar
skills- under the same or similar working conditions in the
local operating area involved;

..(¢) The value of the service to the consumer in the local
operatmg area involved;

- (d) Where a public ut111ty employer has more than one
plant or office and some or all of such plurality of plants or
offices-are found by the arbitrator:to be located in separate
areas ‘with different charactetistics, consideration shall be
given to the establishment of separate wage rates or schedule
of wage rates and separate conditions of employment for
plants and offices in different areas;

“(e) The overall compensation presently received by the
employes, having regard not only to wages for time actually
worked but-also to wages for time not worked, including
(without limiting the generality of the foregoing) vacation,
holidays, and other excused time, and all benefits received,
including insurance and ‘pensions, medical and hospitaliza-
tion benefits and the continuity and stability of employment
enjoyed by the employes. -The foregoing enumeration of
factors shall not be construed as precluding the-arbitrator
from taking into consideration other factors not confined to
the local labor market area which are normally or tradition-
ally taken into consideration in the determination of wages,
‘hours and working conditions through voluntary collective
bar gammg or arb1txat10n between the parties.

111.58 Standards: for arbltrahon The arbitrator shall not
make any award which would infringe upon the right of the
employer to.manage his business or which would interfere
with the lntemal affairs of the union.

111 59 Filing  order with clerk of circuit court;. period
effective; retroactivity. The arbitrator shall hand down his
findings, decision and:order (hereinafter referred to as the
order) within 30 days after his appointment; except that the
parties. may agree to extend, or the commission may for good
cause-extend the period for not to exceed an additional 30
days. If the arbitrators do not agree, then the decision of the
majority shall constitute the order in the case. The arbitrator
shall furnish to each of the parties-and to the public service
commission a copy of the order. A certified copy thereof'shall
be filed in the office of the clerk of the circuit court of the
county wherein the dispute arose or where the majority-of the
employes involved in the dispute resides. Unless such order is
reversed upon a petition for review filed pursuant tos. 111.60,
such order; together with such-agreements as the parties may
themselves have: reached, shall become binding upon, and
shall .control the relationship between the parties from the
date such order is filed ‘with the clerk of the circuit court, as
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aforesaid, and shall continue effective for one year from that
date, but such order may be changed by mutual consent or
agreement of the parties. No order of the arbitrators relating
to wages or-rates of pay shall be. retroactive to a date before
the date of the termination of any contract which may have
existed between the parties, or, if there was no such contract,
to a date before the day on which the demands involved in the
dispute -were presented to the other party. The question
whether or not new contract provisions.or amendments to an
existing contract are retroactive to the terminating date of a
present contract, amendments or part thereof, shall be matter
for collective bar gammg or decision by the arbm ator.

111 60 Judlclal review of order of arbitrator. Either party
to the dispute may within 15 days from the date such order is
filed with the clerk of the court, petition the court for a review
of such order on the ground (1) that the parties were not given
reasonable opportunity to be heard, or (2) that the arbitrator
exceeded his powers, or (3) that the order is not supported by
the evidence, or (4) that the order was procured by fraud,
collusion, or other unlawful means. A summons to-the other
party tothe dispute shall be issued as provided by lawin other
civil cases; and either party shall have the same rights to a
change of venue from the county, or to a.change of judge, as
provided by law in other civil cases. The judge of the circuit
court shall review the. order solely. upon the grounds: for
review hereinabove set forth and shall affirm, reverse, modify
or remand such order: to the arbitrator as to any issue or
issues-for such further action as the circumstances require,

111.61 - Commission to establish rules. The commission
shall establish appropriate rules and regulations to govern the
conduct .of .conciliation and arbitration proceedings under
this subchapter. .

111 62 Stnkes, work sloppages, slowdowns, lockouts, un-
lawtul; penalty. It shall be unlawful for any group of em-
‘ployes.of a public utlhty employer acting in concert to.call a
strike or to go out on strike, or to cause.any work stoppage or
stowdown which would cause an interruption of an essential
service; it also shall be unlawful for any public utility em-
ployer to lock out his employes when such action would cause
an interruption of essential service; and it shall be unlawful
for any person or persons to instigate, to induce, to conspire
with, or to encourage any other person or persons to engage
in.any strike orlockout.or slowdown or work stoppage which
would: cauise an.interruption -of .an essential service. - Any
violation -of this ;section .by:any member. of a group of
employes acting in concert or by-any. employer or by any
officer of an employer acting for such employer, or by any
other 1nd1v1dua1 shall constxtute a mlsdemeanor

111 63 Enforcemenl The commission shall have the re-
sponsibility .for. enforcement of: compliance with the provi-
sions of this subchapter and to that end may file an-action in
the circuit court of the county in' which any such violation
occurs to restrain and enjoin such violation and to compel the
performance of the duties imposed by this subchapter. In any
such ‘action the prov151ons of ss. 103 51-to 103.62 shall not

apply

11164 Constructlon (1) Nothmg in this subchapter shall
be construed. to fequire any individual employe to reénder
labor or service without his consent, -or to make-illegal the
quitting -of his labor or service or the withdrawal from: his
place of employment unless done in concert or agreement
with-others. - No court shall have power to issue any process
to compel an individual employe to render labor or service or

89-90 Wis. Stats. 2282
to remain at his place of employment without his consent. It
is'the intent of this subchapter only to forbid employes of a
public utility employer to engage in a strike or to engage in a
work slowdown or stoppage in concert, and to forbid a public

-atility. employer: to lock out his employes, where such acts

would cause an interruption of essential service.
- (2) Alllaws and parts of laws in conflict herewith are to the
extent of such conflict concerning the 'subject matter dealt

with in this subchapter supplanted by the prov1sxons of this

subchaptex

SUBCHAPTER v
MUNICIPAL EMPLOYMENT RELATIONS

111.70, -Municipal employment. (1) DEFINITIONS. As used in
this subchapter

(a) “Collective bar gammg” means the petformance of the
mutual obhgatlon of a municipal employer, through its
officers and agents, and the tepresentauves of its employes, to
meet and confer at reasonable times, in good faith, with the
intention of reaching an agreement, or to resolve questions
arising under such an, agteement with respect to ‘wages, hours
and conditions of employment and with respect.to a require-
ment of the municipal employer for a mumclpal employe to
perform law enforcement and fire ﬁghtmg services under s.
61.66,. except as prov1ded in s. 40.81 (3) and except that a
municipal employer shall not meet and confer with respect to
any proposal.to diminish or.abridge the rights guaranteed to
municipal employes under ch. 164. The duty to bargain,
however; does not compel either party to agree toa. proposal
or require.the making of a concession. Collective bargaining
includes the reduction of any agreement reached to a written
and signed document. The employer shall not be required to
bargain on subjects reserved to management.and direction of
the gover nmental unit except insofar as .the manner of
exercise of such functions. affects. the wages, hours and
conditions of employment of the employes. In creating this
subchapter the legislature recognizes that the public employer
must exercise .its powers and respons1b111t1es to act for the
government and good order of the mumclpahty, its commer-
cial beneﬁt and the health, safety and welfare of the public to
assure orderly operations:and functions within its ]unsdlc-
tion, subject to those rights secured to public employes by the
constitutions of thlS state and of the United States and by this
subchapter. =~ .

(b) “Collective batgalmng umt” means the unit deter-
mined by the commission to be appropnate for-the purpose of
collectlve bargaining,

©- “Comm1ss1on
commission. . - e

(d) “Craft employe means a skilled journeyman crafts-
man, including his apprentices and helpers, but shall not
include employes not in direct line of progression in the craft.
= (e) “Election” means a :proceeding conducted by. ‘the
commission in which the employes in a collective bargaining
unit cast a .secret.ballot for collective bargaining representa-
tives; or for any other. purpose specified in this subchapter.
- -(f) “Fair-share agreement” means an agreement between a
municipal employer.and a labor organization under which all
or-any.of the .employes in the collective bargaining unit are
required to.pay. their proportionate-share. of the cost of the
collective bargaining process .and contract administration
measured by the amount.of dues uniformly required of alt
members. :Such an agreement shall contain a provision
requiring the: employer to deduct the amount of dues as
certified by the labor organization from the earnings.of the

means, the employment relations
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employes affected by, said agreement and to pay the amount
so deducted to the labor organization.

(g) *‘Labor dispute” means-any controversy concerning
wages, hours and conditions of employment, or concerning
the representation- of persons in negotiating, maintaining,
changing or seeking to arrange wages, hours and conditions
of employment.

. (h) “Labor organization” means any employe organiza-
tion in which employes participate and which exists for the
purpose, in_whole or in part, of engagrng in collective
bargaining with munrcrpal employers concerning grievances,
labor disputes, wages, hours or conditions of employment.
() “Mumcrpal employe” means any individual employed
by a munlcrpal employer other than an independent contrac-
tor, supervrsor or confldentral managerral or executive
employe.

G “Municipal employer ' tneans any city, county, village,
town, metropolitan sewerage district, school district, or any
other political subdivision of the state whrch ‘engages the
services of an employe and inclides any person acting on
‘behalf of a munrcrpal ‘employer within the " scope of his
authority, express or implied. ’

(k) “Person” means one Or more mdrvrduals, labor organi-
zations, associations, corporations or legal representatrves

‘(L) “Professional employe” means:

1. Any employe engaged in work:

a. Predommantly intellectual and varied in character as
opposed’ to routme mental manual, mechanical or physical
work .

“b. Involvrng the consistent exercrse of discretion and
judgment inits performance;

c. Of such a character that the output produced or the
result accomplished cannot be standardrzed in relation to a
given period of time;

d. Requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an
institution of higher education or a hospital, as distinguished
from a genéral academic education or from an apprenticeship
or from training in the performance of routme mental,
thanual or physical process; or

2. Any employe who: '

a. Has completéd the courses of specialized intellectual
instruction and study described in subd. 1. d;

b. Is performrng related work under the supervision of a
professional’ person to quahfy himself to become a profes-
sronal émploye as defined in subd. 1. :

(m) “Prohibited practice” means any practrce prohibited
under this subchapter.

() “Referendum’ means a proceeding conducted by the
commission in which employes in a collective bargaining unit
tmay cast a secret ballot on the question of authorizing a labor
organization and the employer to continue a fair-share agree-
ment: Unléss a majority of the eligible employes vote in favor
of the fair-share agreement; it shall be deemed terminated and
‘that portion of the collective bargaining agreement deemed
nulI and void.

(nm) “Strike”" includes any strike or other concerted
stoppage of work by municipal employes, and any concerted
slowdown: or.other.concerted interruption of operations or
services by municipal employes, or any concerted refusal to
work or perform:their usual duties as municipal employes, for
the purpose of enforcing demands upon a munrcrpal em-
ployer. :Such conduct by municipal employes which is not
authorized or condoned by a labor organization constitutes a
“strike””; but does not subject such labor organization to the
penalties under this subchapter.. This paragraph does not
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apply to collective bargaining units composed of law enforce—
ment or fire fighting personnel.

(o) “Supervisor” means:

1. As to other than rnunicipal and county fire fighters, any
individual who has authority, in the interest of the municipal
employer, to hrre, transfer, suspend, lay off, recall, promote,
discharge, assign, reward or discipline other employes, or to
adjust their grievances or effectrvely to recommend such
action, if in connection with the foregoing the exercise of such
authorlty is'not of a merely routine or clerical nature, but
requires the use of independent judgment.

2. As to fire fighters employed by municipalities with more
than one firé station, the term “supervisor” shall include all
officers above the rank of the highest ranking officer at each
single station. In municipalities where there is but one fire
station, the term “‘supervisor” shall include only the chief and
the officer in rank immediatély below the chief. No other fire
fighter shall be included under the term “‘supervisor” for the
purposes of this subchapter.

(2) RIGHTS OF MUNICIPAL EMPLOYES. Municipal employes
shall have the right of self-organization, and the right to
form, join. or assist labor organizations, to bargain collec-
tively through representatives of their own choosing, and to
engage in lawful, concerted activities for the purpose of
collective bargaining or other mutual aid or.protection, and
such employes shall have the right to refrain from any and all
such activities except that employes may be required:-to pay
dues in the manner provrded in a fair-share agreement. Such
fair-share agreement shall be subject to the rrght of the
mumcrpal employer or a labor organization to petition the
commission to conduct a referendum. Such petition must be
supported by proof that at least 30% of the employes in the
collective bargaining unit desire that the fair-share agreement
be terminated.. Upon' so finding, the commission shall
conduct a referendum, If the continuation of the agreement is
not supported by at least the majority of the ehgrble em-
ployes, it shall be deemed terminated. The commission shall
declare any fair- share agreement suspended upon such condi-
tions and for such time as the commission decides whenever it
finds that the labor organization involved has refused on the
basis of race, color, sexual orientation, creed or sex to receive
as a member any employe of the municipal employer in the
bargaining unit involved, and such agreement shall be made
subject to this duty of the commission. 'Any of the partiés to
such agreement or any mumcrpal employe covered thereby
may come before the commission, as provided in s. 111 07,

.and ask the performance of this duty.

(3) PROHIBITED PRACTICES AND THEIR PREVENTION. (a)ltisa
prohrblted practice for a mumcrpal employer rndrvrdually or
in concert with others:

1. To interfere with, restrain or coerce mumcrpal employes
in the exercise of their tights guaranteed in sub. (2).

2. To initiate, create, dominate or interfere with the
formation or administration of-anylabor or employe organi-
zation or contribute financial support to it, but the employer
shall not be prohibited from reimbursing its employes at their
prevailing wage rate for the time spent conferring with: the
employes, officers or agents. -Supervisors may remain mem-
bers of the same labor organization of which their subordi-
nates are members, but such supervisor shall not participate
in determinations of the collective bar, gamrng policies of such
labor organization or resolution. of grrevances of employes.
After January 1, 1974, said supervisors shall not remain

members. of such organizations.

3. To encourage or drscourage a member: shrp in any labor
organization by discrimination in regard to hiring, tenure, or
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other terms or conditions of employment; but the prohibition
shall not apply to a fair-share agreement.

4. To refuse to bargain collectively with a representative of
a majorrty of its employes in an appropriate collective bar-
‘gaining unit. Such refusal shall include action by the em-
ployer to issue or seek to obtain contracts, including those
,'provrded for by statute, with individuals in the collective
bargarmng unit while collective bargarmng, mediation or
fact-finding . concerning the terms and condrtrons of a new
‘collective bargarmng agreement is in progress, unless such
individual contracts contain express language providing that
the contract is subject to amendment by a subsequent collec-
tive bar garnmg agreement. Where the employer has a good
faith doubt : as to whether a labor or; ganization clarmmg the
‘support ‘of a majority of its employes in an appropriate
‘bar gammg unit does in fact have that support it may file with
'the commission a petition requesting an election to that
‘¢laim. An employer shall not be deemed to have refused to
bargain until an election ha been held and the results thereof
certified to the employer by the commission. The violation
shall mclude, though not be limited thereby; to'the refusal to
execlite a collective bargaining agreement previously agreed
upon. The térm of any collectrve bar garmng agreement shall
‘not-exceed 3 years.

5:"To violate any colléctive bargammg agreement’ previ-
‘ously'agreed upon by the parties with respect to wages, hours
and ¢onditions of employment affecting mumcrpal employes,
mcludrng anagreement to arbitrate questions arising as to the
meaning or application of the terms of a collective bargaining
agreement or°to accept the terms of such arbitration award,
‘where’ previously the parties have agreed to accept such
award as final and- ‘binding upon them.

6. To deduct labor organization dues from an employe sor
supervisor’s earnings, unless the municipal employer has
been presented with ‘an rndrvrdual order therefor, signed by
the municipal employe per: sonally, and terminable by at léast
‘the end of any year of its life or earlier by the municipal
employe giving ‘at least 30 days’ written notice of such
termination to the municipal employer and to the representa-
trve orgamzatron except where there rs a farr-share agree-
ment ineffect.

" 7.To refuse or otherwise fail to rmplement an arbrtratron
decrsron lawfully made under sub. &) (cm)

) Itisa prohrbrted practice for a munrcrpal employe
,mdrvrdually or in concert ‘with others L

"1, To coerce -or rntrmrdate a mumcrpal employe in the

enjoyment of his legal rrghts, including, those guaranteed in
sub @.
“2.To c'}erce, mtrmrdate or induce ; any ofﬁcer or agent of a
mumcrpal employer to interfere with any of its employes m
the en]oyment of their legal rights, including' those ‘guaran-
teed'in sub. (2), or to'engage in any-practice with regard to its
employes which would constitute. a prohrbrted practice -if
undertaken byhim on his own initiative:

3. To refuse to bargain collectively with the duly autho-
rrzed officer-or-agent of a:municipal employer, provrded itis
the -recogrized: orcertified - exclusive -collective  bargaining
representative.of employes in an appropriate collective bar-
gaining unit. Such refusal'to.bargain shall include, but not be
limited “to,: the refusal to ‘execute” a collectrve bar garmng
agreenient previously.agreed upon.’ £

-4, To-violate any: collective bargarmng agreement previ-
ously agreed upon by the parties with respect to wages; hours
and conditions of employment affecting munrcrpal émployes,
rncludmg an agreement to arbitrate questions arising as to the
‘meaningor application of the terms.of a collective bargaining
agreement or to accept the:terms of such arbitration-award,
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where .previously: the parties- have agreed to accept such
awards as final and binding upon them.

5.-To coerce or intimidate -an independent contractor,
supervisor, confidential, managerial or executive employe,
officer or agent of the municipal employer, to induce him to
become 'a member of ‘the labor- orgamzatron of’ whrch em-
ployes are members.

-6:-To refusé or otherwisé fail to implement an arbrtratron

’ decrsron lawfully made under sub. (4) (cm).

©Iltisa prohrbrted practice for any per son to do or cause
to be done on behalf of or in the interest of munrcrpal
employers or munrcrpal employes, or in connection with or to
influence the outcome of any controversy as to employment

»‘relatrons, any act prohrbrted by par. (a) or (b).

4 POWERS OF THE COMMISSION. The commission shal] be
governed by the following provisions relating to bargarnrng

in’ municipal employment n addrtron_to other powers and

duties provrded in this subchapter
(a) Preventzon of prohtbzted practices. Sectron 111.07 shall

govern. procedure in ali cases mvolvmg prohrbrted practices

under this subchapter except that wherever the term “unfair

labor practices” appears in s. 111.07 the term “prohibited

practrces” shall be. substrtuted

(b) Failure to bargam Whenever a drspute arises between a
municipal employer and a.union of its employes concerning
the duty to bargain on -any sub]ect the dispute.shall be
resolved by the .commission on petrtron for a declaratory
ruling. The decision of the commission shall be issued within
15 days of submission and shall have. the effect of .an order
issued under s. 111.07. The filmg of a petition under this
paragraph shall not prevent the inclusion of the same allega-
tionsina complamt involving prohibited practices in which it
is alleged that the failure to bargam on the subjects of the
declaratory ruling is part of a series of acts. or pattern of

conduct prohrbrted by this subchapter

’ (c) Methods for peaceful settlement of dzsputes 1. Medra-

tron The commission. may. function as a mediator i in. labor

drsputes Such medratron may be carried on by a person
desrgnated to act. by the commission upon request of one or
‘both of the parties or upon initiation of the commission. The
function of the mediator shall be to- ‘encourage voluntary
settlement by. the, parties but no medrator shall have the
power of compulsron ) ,

.+ 2. Arbitration. : Partres to.a drspute pertarnrng to the
meaning or applrcatron of the terms_of a.written collective
bargammg agreement may agree in writing .to have the
commission or any other appropriate agency serve as arbitra-
tor or may desighate any other competent 1mpart1a1 and
drsmterested -person to so serve.

-3, Fact-fmdrng Ifa drspute has not. been settled after a
reasonable -petiod of negotiation:and. after the settlement
procedures, if any, established by the -parties have been
exhausted,.and the.parties are deadlocked with respect to any
dispute. between .them .arising -in the, collective bargaining
process, either party, or: the parties jointly; may- petition the
commission, in writing, to initiate fact-finding, as provided
hereafter, and.to.make. recommendations. to, resolve the
deadlock, .

- a. Upon; recerpt of a petrtron to initiate fact-ﬁndrng, the
commission: shall. make an investigation with -or. without a

formal -hearing, to.determine whether -a -deadlock in. fact
exists:: Afterits investigation the commission shall certify the
results: thereof. . If: the commission decides that fact-finding
should :be:initiated, it shall appoint.a.qualified, disinterested
person- or- 3-member panel, when: ]orntly requested by the
parties, to:function as; a'fact finder. Co :
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b: The fact finder may establish dates and place of hearings

which shall be. where feasible, and shall conduct the hearings
pursuant 'to- rules. established: by ‘the commission. Upon
request; the ‘commission shall issue subpoenas for hearings
.conducted by the fact finder. The fact finder may-administer
oaths. Upon completion of the hearing, the fact finder shall
make written findings of fact and recommendations for
solution of the dispute and shall cause the same to be served
-on the parties-and the commission. - Cost of fact-finding
proceedings-shall.be divided equally between the parties. At
the time the fact finder submits a statement of his costs to the
parties, he shall submit a copy thereof to the commission at its
Madison office.
. ¢. Nothing herein shall be construed as prohlbltmg any fact
finder from endeavoring to mediate the dlspute in which he is
involved, at any time pnor to the issuance of -his
recommendations. . - -

d.-Within 30 days of the rece1pt of the fact finder’s
recommendations, or within the time petiod mutually. agreed
upon by 'the parties;- each party. shall advise the other; in
writing as o its-acceptanee or rejection, in whole.or in part, of
the fact finder’s recommendations and, at the same time,
transmit a- copy of such notice: to the commission at.its
Madlson office. - e

4, Apphcablhty ‘This pat agraph apphes only:to municipal
employes who are engaged in law enforcement or fire fighting
service.. ..

' (cm) :Methods for peaceful settlement of dzsputes 1 Notlce
of commencement of contract negotiations: For the purpose
of advising the commission of the commencement of contract
negotiations, whenever either party requests the other to
reopen -negotiations under a-binding collective: bargaining
agreement, or the parties otherwise commence negotiations if
no such agreement exists, the party requestmg negotiations
shall immediately notify the commission in writing. Upon
failure of the requesting: party to provxde such notice, the
other party.may so notify the commission. The notice shall
spemfy the expiration date of the existing collective bargain-
ing .agreement,. if any, and shall set forth any additional
information the commission: may requne on a form pr ovided
by the commission.

~ 2. Presentation of initial proposals open meetmgs The
meetings between parties to a collective bargaining agreement
or proposed collective: bargaining agreement under this sub-
chapter which are held for the purpose of: presenting initial
bargaining proposals, along with supporting rationale; shall
be open to the public. -Each -party shall submit. its. initial
bargaining proposals to the other party in writing. Failure to
comply with this subdivision is: not cause to invalidate a
collective bargaining agreement under this subchapter.

3. Mediation. The commission or: its designee shall func-
tion as mediator in-labor disputes involving municipal em-
ployes upon request of one or both of the parties, or upon
initiation of: the commission. : The function of the mediator
shall be to.encourage voluntary settlement by the par ties. No
mediator has the power of compulsion.

.4..Grievance arbitration. Parties to a dispute per tammg to
the meamng or application of the terms of a written collective
bar, gammg agreement may -agree . in-writing: to. have -the
commission or any other-appropriate agency serve.as arbitra-
tor. or, may- designate-any -other competent 1mpart1al and
d1s1nte1ested person to SO serve. .

5 Voluntary impasse resolution procedures In: addltlon
to the .other. impasse resolution’ procedures: provided in this
paragraph, a ‘municipal. employer and-labor organization
may at any time, as'a permissive subject of bargaining, agree
in writing to a dispute settlement procedure, including autho-
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rization for a strike by municipal employes or binding interest
arbitration, which is acceptable to the parties for resolving an

impasse-over terms of any collective bargaining agréement

under this subchapter. A copy of such agreement shall be

filed by the parties with the commission. - If the parties agree
to any form of binding interest arbitration, .the:arbitrator

shall give weight to the factors enumerated under-subd. 7.
6. Interest arbitration. If a' dispute has not been settled
after a reasonable period of negotiation and after mediation
by the commission under subd. 3 and other settlement
procedures, if ‘any, established by the parties have been
exhausted, and the parties are deadlocked with respect to any
dispute between them -over wages, hours-and conditions of
employmeént to be included in a new-collective bargaining
agreement either party, or the parties jointly, may petition
the commission; in writing, to initiate compulsory, final and
binding’ arbitration, as provided in this paragraph. At the
time the pétition is filed, the petitioning'party shall submit in
writing to the other party and the commission its preliminary
final offer containing its latest proposals on all issues in

‘dlspute Within 14 calendar days of the date of that submis-

sion; the other party shall submit in writing its preliminary
final offer on all dlsputed issues to the petitioning party and
‘the comission. If a petition is filed jointly, both parties shall
exchange their prehmmary final offers in writing and submit
copies to the commission at the time the petition is filed.

Ca Upon recelpt of a petltlon to initiate arbitration, the
comrnission $hall make an lnvestlgatlon ‘with or without a
formal heanng, to determine whether arbitration should be
commenced Ifin determmmg whether an impasse exists the
commission finds that the procedures set forth in this para-
graph have not been comphed with and such compliance
would tend to result in a settlement, it may order such
comphance before ordéring arbitration. The validity of any
arbmatlon ‘award or collective bargaining agreement shall
not be affected by failure to comply with such procedures.
Prioi to the close of the investigation each party shall submit
in wr1t1ng its single final offer contammg its final proposals
on'all issues in dispute to the commission. Such final offers
may include only mandatory subJects of bargaining, except
that a permissive sub]ect of bargaining may be includéd by a
party if ‘the other party ‘does not object and shall then be
treated as 4 mandatory: sub]ect ‘No later-than such time, the
parties shall also submit-to thé commission a stipulation, in
writing, with-respect to all matters which are agreed upon for
inclusion in the new or amended collective bargaining agree-
ment. - The commission; -after receiving a report from its

investigator and determining that arbittation should be com-

menced, shall issue an order requiring arbitration and imme-
dlately submit to the parties a list of 7 arbitrators. Upon
receipt of such list, the parties shall alternately strike names
until a single name is left, who-shall be appointed as arbitra-
tor. Th¢ petitioning party shall ‘notify the commission in
wntlngof the identity of the arbitrator selected. Upon receipt
of such’ notice, the' commission shall formally appoint the
arbitrator and siibmit to him ‘or her the final offers of the
parties: The final offets shall bé considered public documents
and shall be available from the commission. In lieu ofa smgle
arbitrator’ and upon‘request-of:both parties, the commission
shall appoint ‘a tripartite arbitration panel consisting of onie
member selected by each of the parties and a neutral person
designated by the commission who shall serve asa chairper-
son. An arbitration panel ‘has the same powers and duties as
provided in this section for any- other appointed. arbitrator,

and all arbitration: decisions by such panel shall be deter-
‘mined by. majority vote. In lieu of selection of the arbitrator
by the parties and upon request of both parties, the commis-
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sion shall establish a procedure for randomly selecting names
of arbitrators. Under the procedure, the commission shall
submit a list of 7 arbitrators to the parties. Each party shall
strike’one name from the list. From the remaining 5 names,
.the commission shall randomly appoint an arbitrator. - Unless
both parties to an arbitration proceeding otherwise agree in
writing, every individual whose name is submitted by the
commission for appointment as an arbitrator shall be a
resident of this state at the time of submission and every
individual who is designated as an arbitration panel chairper-
son shall be a resident of this state at the time of designation.

b. The arbitrator shall, within 10 _days of his or her
appointment, establish a date and place for the conduct of the
arbitration hearing. Upon petition of at least 5 citizens of the
jurisdiction served by the municipal employer, filed within 10
days of the date on which the arbitrator is appointed, the
arbitrator-shall hold a public hearing in the jurisdiction for
the purpose of providing the opportunity to both parties to
explain or present supporting arguments for their positions
and-to members of the public to offer their comments and
suggestions. The final offers of the parties, as transmitted by
the commission to the arbitrator, shall serve as the basis for
continued negotiations, if any, between the parties with
respect to the issues in dispute.. At any time prior to the
arbitration hearing, either party, with the consent of the other
party, may modify its final offer in writing.

c. Prior to.the arbitration hearing, either party may, within
a time limit established by the arbitrator, withdraw its final
offer and mutually agreed upon modifications thereof, if any,
and shall immediately provide written notice of such with-
drawal to the other party, the arbitrator and the commission.
If ‘both parties withdraw their final offers and mutually
agreed upon modifications, the labor organization, after
giving ‘10 days’ written advance notice to the municipal
employer. and the commission, may strike. Unless both
parties withdraw their final offers and mutually agreed upon
modifications, the final offer of neither party shall be deemed
withdrawn and the, arbitrator shall proceed to resolve the
dispute by final and binding arbltratmn as provided in this
paragraph.

.d.: Before. issuing his or her arbmatlon decision, the

arbltrator shall, on his or her own motion or at the request of

either party,. conduct a meeting open to_the public for the
purpose of providing the opportunity_to -both parties to
explain or present supporting arguments for their complete
offer on all matters to be covered by the proposed agreement.
The arbitrator shall adopt without further modification the
final offer of one .of the parties on all disputed issues
submitted under subd. 6. a, except those items that the

commission. determines not to be .mandatory. subjects of

bargaining and those items which have not been treated as
mandatory subjects. by the parties, and including any prior
modifications of such offer mutually agreed upon by the
parties under subd. 6. b, which decision shall be final and
bmdmg -on both partles and_shall be incorporated into a
written collective bargaining agreement. - The arbitrator shall
serve a copy of his.or her decision on both parties and the
commlssmn )

. .e. Arbitration . proceedlngs shall not be. 1nterrupted or
terminated by reason of any prohibited practice complaint
filed by. either: party at any time.

f. The costs of arbitration shall be d1v1ded equally between
the parties. ‘The arbitrator shall submit a statement of his or
her costs to-both parties and to the commission.

g. If a question arises as to whether any proposal made in
negotiations by either party is a-mandatory, permissive or
prohibited subject of bargaining, the commission shall deter-
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mine the issue pursuant to par. (b). If either party to the
dispute petitions the commission for a declaratory ruling
under par. (b), the proceedings under subd. 6. ¢c and d shall be
delayed untilthe commission renders a decision in the matter,
but not during any appeal of the commission order. The
arbitrator’s.:award shall be made in accordance with the
commission’s ruling, subject to.automatic amendment by any
subsequent court revetsal thereof.

7. Factors considered.- In making any decision under the
arbitration procedures authorized by this paragraph, the
arbitrator shall give weight to the following factors:

a. The lawful authority of the municipal employer.

b. Stipulations of the parties.

c. The interests and welfare of the public and the financial
ability -of the unit of government to meet the costs of any
proposed settlement.

d. Comparison of wages, hours and conditions of employ-
ment of the municipal employes involved in the arbitration
proceedings - with the wages, hours and conditions of employ-
ment of other employes performing similar services.

e. Comparison of the wages, hours and conditions of
employment of the municipal employes involved in the arbi-
tration proceedings with the wages, hours and conditions of
employment of other employes generally in public employ-
ment .in the 'same commumty and in comparable
communities.

f. Comparison of the wages, hours and condmons of
employment of the municipal employes involved in:the arbi-
tration proceedings with the wages, hours and conditions of
employment of other employes in private employment in the
same community and in comparable communities.

. g. The average. consumer prices for goods and services,
commonly known:as the cost-of-living. :

* h.. The overall compensation presently. received by the
municipal .employes; including direct wage compensation,
vacation, holidays and excused time, insurance and pensions,
medical and hospitalization benefits, the continuity and
stability of employment, and all-other benefits recetved.

i. Changes in any of the foregoing c1rcumstances during the
pendency of the arbitration proceedings.

j- Such other factors, not confined to the foregoing, which
are normally or traditionally taken into consideration in the
determination of wages, hours and conditions of employment
through voluntary collective bargaining, mediation, fact-

finding, arbitration or otherwise between the partles in the

public-service orin private employment

8.:Rule making. The commission shall adopt rules for the
conduct of all arbitration proceedings under subd. 6, includ-
ing, but not limited to, rules for:

a. The appointment of tripartite arbitration panels when
requested by the parties.. -

b. The expeditious rendering of arbitration decisions, such
as waivers of briefs and transcripts.

¢. The removal of individuals who have repeatedly falled to
issue timely decisions from the commission’s list of qualified
arbitrators.

- d. Proceedings for - the enforcement of arbitration
dec1s1ons -

© 8m. Term of agreement reopening of negotiations. Except
for the initial. collective bargaining agreement between the
parties and-except'as the parties otherwise agree, collective
bargaining agreements covering municipal employes subject
to this paragraph shall be for a term of 2 years. No collective
bargaining agreement shall be for a term exceeding 3 years.
No:arbitration award may contain a provision for reopening
of negotiations during the term of a collective bargaining
agreement, unless both parties agree to such a provision. The
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requirement for agreement by both parties does not apply to

a provision for reopening of negotiations with respect to-any
portion of an agreement that is declared invalid by a court or
-administrative agency or'rendered invalid by the enactment
of a law or promulgation of a federal regulation. :

9.-Application: a."Chapter 788 does not apply to arbitra-
tion proceedings under this paragraph. -

b. This paragraph does not apply tolabor disputes mvolv—
ing law enforcement and fire fighting personnel.

(@) Selection of representatives and determiriation of appro-
priate units for:collective bargaining. 1. A repiesentative cho-
sen for the purposes of collective bargaining by a majority of
the municipal'employes voting in a collective bargaining unit
“shall be the exclusive representative of all employes in the unit
for the purpose. of collective: bargaining. * Any individual
employe; or any minority group of employes in any colléctive
bargaining unit, shall have the-right to present grievances to
the municipal employer in person or through representatives
of their own' choosing, and the municipal employer .shall
confer with said employe in relation thereto, if the majority
representative has: ‘been ‘afforded -the opportunity to be
present-at the'conferences. Any adjustment resulting from
these conferences shall not be inconsistent with the conditions
of employment -established by -the majonty repxesentatlve
and the:municipal employer.

2. ai~The commission :shall determlne the appropriate
bargaining unit:for the purpose-of collective bargaining and
shall whenever possible avoid fragmentation by maintaining
as'few units as practicable in keeping with the size of the total
municipal work force.. In making such-a determination, the
commission may decide whether, in a particular case, the
employes in-the same or several departments, divisions,
institutions, crafts, professions or other occupational .group-
ings constitute a unit. Before making its determination, the
commission may- provide an. opportunity: for the employes
concerned to determine, by secret ballot, whether or not they
desire to be established as a separate collective bargaining
unit. - The commission shall not-decide, however, that any
unit_is appropriate if-the unit includes both: professional
employes and nonprofessional employes, unless a majority-of
the professional employes vote for inclusion in the unit. The
commission shall not decide that any unit is appropriate if the
unit _includes both craft and noncraft: employes unless a
majority of the craft employes vote for inclusion in the unit.
Any vote taken under this subsection shall be by secret ballot.

.. b. Any-election held under subd: 2.a. shall be conducted by
secret ballot taken in such a manner.as to show separately the
wishes of the: employes voting as to.the unit they prefer. -

c.A collective bargaining unit shall be subject to-termina-
tion or modification as provided in this subchapter.

.. d: Nothing in this section shall be construed as prohibiting
2 or more collective bar gaining units from bar: gammg collec-
tlvely through the same, representative.

. 3: Whenever, in.a pdrticular case, a questlon arises con-
cerning representation or appropriate: unit, calling for a vote,
the .commission -shall .certify the results in writing to the
municipal employer and the Jabor-organization involved and
to.any other interested parties.. Any ballot used in a represen-
tation proceeding shall include the.names of all persons
having an interest in representing or the results. The:ballot
should be so designed as to permit a vote.against representa-
tion by any candidate named on the ballot:: The findings: of
the commission, .on which. a certification is based, shall be
conclusive unless.reviewed:-as provided by. s, 111.07 (8). -

.4, Whenever the result of an election conducted pursuant
to subd..3 is inconclusive,-the commission, on request of any
party to the proceeding, may conduct a runoff election..- Any
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such request must be made within 30 days from the date of
certification. In a runoff election the commission may drop
from the ballot the name of the candidate or choice recelvmg
the least number of votes:

5. Questions as to Iepresentatlon may. be raised by petition
of the municipal employer or any municipal employe or any
representative thereof. Where it appears by the petition that
a situation exists requiring prompt action so as to prevent or
terminate an emergency, the commission shall act upon the

petition forththh The fact that an election has been held

shall not prevent the holding of another election among the
same group of employes if it appears to the commission that
sufficient reason for another election exists.

(jm) Bmdmg arbitration, first class cities. This paragraph
shall apply ‘only to members of a pollce department employed
by ¢ities of the 1st class. If the representative of members of
the pol1ce depanment as determined under par. (d), and
representatives of the city reach ar impasse on the terms of
the agreement, the dlspute shall be resolved in the following

‘manner:

1. Either the representatlve of the members of the police
department or the representative ‘of the city may petition the
commission for appointment of an arbitrator to determine

‘the terms of the agreement telating to the wages, hours and

wor kmg conditions of the mémbers of the police department.
2. The commission shall conduct a hearing on the petition,
and upon ‘a determination that the parties have reached an

impasse on matters relating to wages, hours and conditions of

employment on which there is no mutual agreement, the
commissionshall appoint an arbitrator to determine those
terms of the agzeement on whlch there is no mutual agree-
ment. The commission may appoint any person it deems
qualified, except that the arbitrator may not be a resident of
the city which is party to the dispute.

3. Within 14 days of his appointment, the arbitrator shall
conduct a hearing to determine the terms of the agreement
relating to -wages, houts and ‘working conditions. ~The
arbitrator may subpoena witnesses at the fequest of either
party or on his’own ‘motion. - All testimony shall be given
under ‘oath, The arbitrator shall take judicial notice of all
economic and social ‘data presented by the parties which is
relevant to the wages, hours ‘and working conditions of the
police department members; The other party shall have an
opportunity'to examine and respond to'such data. The rules
of evidence applicable to a contested case, as defined in s.

227.01 (3),'shall apply. to.the hearing before the arbitrator.

4, In.determining those terms of the agreement on which
there is.no mutual agreement and on which the parties have
negotiated to impasse, as determined by:the commission, the
arbifrator, without restncuon because of" enumeratlon shall
have the power'to: - -

a. Set all items of compensatlon, mcludmg base wages,
longevity pay, health, accident and disability insurance pro-
grams, . pension- programs, including amount. of pension,
relative contributions, and all eligibility conditions, the terms
and conditions of overtime compensation, vacation pay, and
vacation eligibility, sickness pay amounts, and sickness pay
eligibility, life insurance, uniform allowances and any other
similar item of compensation.

. b..Determine regular hours of work, what activities shall
constltute overtime work and all standards and criteria for
the assignment and scheduling of work.

.~ ¢. Determine a seniority system; and how semouty shall
affect wages, hours and working conditions.

d. Determine a promotional program.

- e..Determiine criteria for merit increases in.compensation
and the procedures for applying such criteria. :
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f. ‘Determine all work rules affecting the members of the
police department; except those work rules created by law.

g. Establish any educational program for the members of

the police department deemed appropriate, together wrth a
mechanism for financing the program.
h. Establish a system for resolving all disputes under the

agreement, including final and binding 3rd party arbitration.

i’ Detérmine the duration of the agreement and the mem-
bers of the department to which:it shall apply.
5. In determining the proper compensation to be received
by members of the department under subd. 4, the arbitrator
shall utilize:

. a. The most recently published U. S bureau of labor
statistics “Standards of Living Budgets for Urban Families,
Moderate and Higher Level”,asa gurdelme to determine the

compensation necessary for members to enjoy a standard of

living commensurate with therr needs, abrlltres and responsr-
brhtles, and

b. Increases in the cost of hvmg as measured by the average
annual increases in the U.S. bureau of labor statistics “Con-
sumer Price Index” since the last ad]ustment in compensation
for those members. -

" 6. In determrnmg all noncompensatory working condi-
tions and relationships under subd: 4, including methods for
resolvmg disputes under the labor agreement, the arbitrator
shall consider the patterns of employe-employer relationships
generally prevarlmg between technical and professional em-
ployes and their employers in both the private and public
sectors of the economy where those relationships have been
estabhshed by a labor agreement between the representative
of those employes and their employer
, 7‘ All subjects described in :s_ubd., 4 shall be negotiable
between the ‘representative. .of the members of the police
department andthe city.

8. Within 30 days after the close of the hearing, the
arbitrator shall issue a written.decision determining the terms
of ‘the agreement between the parties which were not the
subject of mutual agreement and on which the parties negoti-
ated in good faith to impasse; as determined by the commis-
sion, and which were. the subject of the hearing under this
paragraph. - The arbitrator- shall state reasons for each
determination. Each proposition -or fact accepted by the
arbitrator must be establrshed by a preponderance of the
evidence.

9. -Subject- to . subds 1t and 12 wrthm 14- days of ‘the
arbrtrator s decision, the parties shall reduce to writing the
total agreement composed-of those items mutually agreed to
between the parties and the determinations of the arbitrator.
The document. shall be signed by the arbitrator and the
parties, unless either party seeks judicial review of the deter-
mination pursuant to subd..11. ;

~10. All costs of the arbitration hearing, mcludmg the
arbitrator’s fee, shall be:borne equally by the parties
" 11. Within'60 days of the arbitrator’s decision, either party
may petition. the circuit court for Milwaukee county to set
aside or‘enforce the arbitrator’s decision. If the decision was
within the subject matter jurisdiction of the arbitrator as set
forth in subd. 4, the court must enforce the decision, unless
the.court finds by a clear preponderance of the evidence that
the decision'was procured by fraud, bribery or collusion. The
court may not reviewthe sufficiency of the evidence support-
ing the -arbitrator’s determmatron of the terms of the
agreement.

12. Within 30 days of a fmal court ]udgment the partres
shall reduce the agreement to writing and with the arbitrator
execute the agreement pursuant to subd. 9.
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13. Subsequent to the filing of a petition- before the
commission pursuant to subd. 1 and prior to the execution of
an agreement pursuant to subd. 9, neither party may unilater-
ally alter any term of the wages, hours and working condi-
tions of the members of the police department.

(L) . Strikes prohibited; exception. Except as authorized
under par. (cm) 5 and 6. ¢, nothing contained in this sub-
chapter constitutes.a grant of the right to strike by any
municipal employe,.and such strikes are hereby -expressly
prohibited. Paragraph (cm) does not authorize any strike
after an injunction has been issued against such strike under
sub. (7m).

(5) PROCEDURES. Mun1c1pa1 employers, jointly or individu-
ally, may employ a qualified person to discharge the duties of
labor negotiator and to represent such municipal employers,
jointly or individually, in conferences and negotiations under
this.section. - In cities of the Ist, 2nd or 3rd class any member
including the mayor-of the city council who resigns therefrom
may, during the term for which he is elected, be eligible to the
position of labor negotiator under -this-subsection, which
position during said term has been created by or the selection
to:which is vested in such city council, and s.66.11 (2) shall be
deemed inapplicable thereto.

- (6) DECLARATION OF POLICY. The public policy of the state
as to labor disputes arising in municipal employment is to
encourage voluntary settlement through the procedures of
collective bargaining. Accordingly, it is in the public interest
that mumcrpal employes so desiring be given an opportunity
to bargain collectively with the mumcrpal employer through a
labor organization or other representative of the employes’
own choice; If such procedures fail, the parties should have
available to them a fair, speedy, effective and, above all,
peaceful procedure for  settlement as provrded in thrs
subchapter ‘

- (7) PENALTY FOR STRIKER, (a) Whoever violates sub: (4) (L)
after an injunction against such a strike has been issued shall
be fined $10. After the injunction has been issued, any
employe who is absent from work because of purported

illness shall bé presumed to be-on strike unless the illness is
verified by a written report from a physician to the employer.

Each day:of continued violation constitutes a separate of-
fense. ‘The court shall order that any fine imposed under this
subsection be paid by means of a salary deductron atarate to
be determined by the court.

(b) This subsection applies only to munrcrpal employes
who are engaged in law enforcement or fire fighting service.

(7m) INJUNCTIVE RELIEF; PENALTIES; CIVIL LIABILITY. (a)
Injunction; prohibited strike. At any time after the com-
mencement of a strike which is prohibited under sub. (4) (L),
the ‘municipal employer -or any citizen directly affected by
such strike may petition the circuit court for an injunction to
immediately terminate the strike. If the'court determines that
the strike is prohrbrted under sub. (4) (L), it shall issue an
order immediately enjoining the strike, and in addition shall
impose the penalties provided in.par. (c).

(b) Injunction; threat to public health or safety. At any time
after 4 labor organization gives advance notice of a strike
under sub: (4).(cm) which is expressly authorized under sub.
(4) .(em), -the: municipal employer or any citizen directly
affected by such strike may petition the circuit court to enjoin
the strike. If the court finds that the strike poses an imminent
threat to the public health or safety, the court shall, within 48
hours of the receipt of the petition but after notice to the
parties and after holding a hearing, issue an order immedi-
ately. enjoining the strike, and in addition shall order the
parties to submit a new final offer on‘all disputed issues to the
commission for final and binding arbitration as provided in
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sub. (4) (cm). The commission, upon receipt of the final
offers of the parties; shall transmit them to the arbitrator ora
successor designated by the commission. The arbitrator shall
omit preliminary steps and shall commence immediately to
arbitrate the dispute.

- (¢) Penalties. 1. Labor orgamzatlons a. Any labor organi-
zation which-violates sub. (4) (L) shall be penalized by the
suspension of any dues check-off agreement and fair-share
agreement between the municipal employer and such labor
organlzatlon for a period of one year. At the end of the
period of suspension, any such agreement shall be. reinstated
unless the labor ofganization is no longer authorized to
represent the. municipal employes covered by such dues
check-off or fair-share agreement or the agreement is no
longer in effect

b..Any labor organization whlch violates sub. (4) (L) after
an injunction has been issued shall be réquired to forfeit $2
per member per day, but not mote than $10,000 per day. Each
day of continued violation constitutes a separate offense.

2. Individuals. Any individual who violates sub. (4) L)
after an injunction agamst a strike has been issued shall be
fined $10. Each day of contmued violation constitutes a
separate offense. After the injunction has been issued, any
municipal . employe who is absent from work because of
pur ported illness is presumed to be on strike unless the illness
is verified by a written report from a physnclan to the
municipal employer. The couit shall order that any fine
imposed under this subdivision be paid by means of a salary
deduction at a rate to be determined by the court.

3. Strike in violation of award. Any person who authorizes
or otherwise pparticipates in a strike after the issuance of any
final and bxndmg arbitration award or decision under sub. (4)
(cm) and prior to the end of the term of the agreement which
the award or decision amends or creates shall forfeit not less
than $15. Each day of contmued violation constitutes a
separate offense:

4. Contempt of court. The penalties provided in this
paragraph do not preclude the imposition by the court of any
penalty for contempt provided by law.

@ Compensatzon forfeited: No municipal employe may be
paid ‘wages or salaries by the mun1c1pa1 employer for the
penod during which he or she engages in any strike.

(e) Civil lzabzlzty Any party refusing to include an arbitra-
tion award or decision under sub. (4) (cm) in a writtén
collective bargaining agreement or falhng to implement the
award or decision, unless good cause is shown, shall be liable
for attorney fees; interest on delayed monetary benefits; and
other costs-incurred in any action by the nonoffendmg party
to‘enforce the award or decision.

() Application. This subsection does not apply to strikes
involving law enforcement and fire fighting personnel.

- (8) SUPERVISORY UNITS. This subchapter does not preclude
law enforcemerit or fire ﬁghtmg supervisors from organizing
in separaté units of supervisors for purposes of negotiating
with their municipal employers: The commission' shall by
rule establish procedures for certification-of such units of
supervisors and the levels of supervisors to be included in the
units. The commission may require that the representative in
a supervisory unit shall be an organization that is a separate
local entity from the representative -of the nonsupervisory
municipal employes, but such requirement does.not prevent
affiliation: by a supervisory representative with the same
parent state or national-organization as the nonsupervisory
municipal employe representative. In cities of the 1st class,
this section applies to law enforcement supervisors. For such
purposes, the term “municipal employe™ includes law en-
forcement supervisors in cities of the st class.
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~(9) POWERS OF CHIEF OF POLICE. Nothing in s. 62.50 grants

the chief of police in cities of the 1st class any authority which
diminishes ‘or in any other manner affects the rights of
municipal employes who are members of a police department
employed by a city of the st class under this section or under
any collective bargaining agreement which is entered into
between a city of the 1st class and a labor organization
representing the members of its police department.

History: 1971 c. 124, 246, 247, 307, 336; 1973 c. 64, 65; 1977 ¢ 178, 186,
272, 442, 449; 1979 c. 325.92 (15) 1981 c. 20 112, 187; 1983 2. 189, 192; 1985
a 29;1985a 182's 57; 1985.a. 318;1987 a. 153, 399

A collectlve bargaining provision which releases only teacher members of a
majority union from in-service days to attend, with pay, a state convention of
the union is dlscnmmatory, but the school board can deny compensation to
minority union members who attend a regional convention of their union if
thsg' do so in good faith. Bd. of Education v. WERC, 52 W (2d) 625, 191 NW
(2d) 242.

‘A school district may dxschaxge téachers who engage ‘in a strike
Hottonville Ed. Asso. v. Jt. Sch. Dist. No. 1, 66 W (2d) 469, 225 NW (2d) 658.

During the course of a representation elecnon among mumcxpal employes,
the muhnicipal employer committed a prohibited labor practice in violation of
(3) (@) 1, when a letter to-employes signed by the.city mayor and aldermen
coercwely and euoneously warned employes that all fringe benefits would
cease if union representation were accepted, and. “benign generalities” con-
tained elsewhere in the letter were insufficient to overcome its specific threats.
A 2nd letter sent to employes just prior to the representation election predict-
ing a.relative loss in. benefits if the union were approved, citing the cost of
union dues, the possibility. of loss of freedom of action, and emphasizing wage
rates and frmge benefits, also constituted a pr o}nbxted labor practice, since an
employer may not camouﬂage threats under the guise of predlctxons and the
statements in context were intended as threats and accepted as such by the
employes. WERC v: Evansville, 69 W'(2d) 140, 230 NW (2d) 688

Although employes seeking to enforce the terms of a collective bat gammg

agreement are bound By the remedial provisions therein, plaintiffs were not
required to exhaust contractual remedies prior to filing their action in court.
%Xwne v. Milwaukee Bd. of School Directors, 69 W (2d) 169, 230 NW.(2d)

“The: board committed a prohlbxted labor practice when it allowed a repre-
sentative of an ad hoc minority teacher group at a regular public meeting to
speak concerning 2 fair-share agreement which was then a subject of negotia-
tion between board and organization. Madison Jt. Sch Dist No. 8 v. WERC,
69 W (2d) 200, 231 NW (2d).206

The board of education of a city school district was a proper party and had
the capacity. to maintain an action to enjoin a strike by district teachers. Joint
School v. Wisconsin Rapids Ed. Asso. 70 W (2d) 292, 234 NW (2d) 289.

Sub. (7), providing a $10 per day fine for whoever violates an injunction
against a strike by muricipal employes, with the fine to be paid by salary de-
duction, is inapplicable to a labor association composed of such employes.
Kenosha Unified Sch' Dist. v. Kenosha Ed. Asso. 70 W (2d) 325,234 NW (2d)
311.

Managerial employes are those who participate in the formulatlon deter-~
mination and implementation of management policy or possess effective au-
thority to.commit employer’s resources. Mllwaukee v. WERC, 71 W (2d) 709,
239 NW-(2d) 63.

WERC order under (4) (d) 2. a dctermmmg the voting unit and directing
an election be held'is not reviewable under ch. 227. West-Allis v. WERC, 72 W
(2d).268, 240 NW (2d) 416.

Mandatoxy subjects of collective bargaining under (1) (d), 1981 stats. [now
(1) (2)] between teacliers’ association and school board discussed Beloit Edu-
cation Asso’ v. WERC, 73 W (2d) 43, 242 NW (2d) 231. -

See note to 788.10, citing Jt. School Dlst No 10 v. Jefferson Ed. Asso 78
W.(2d) 94; 253 NW (2d) 536.. "

Collective bargaining is required regarding decisions primarily related to
wages, hours and conditions of employment; it is not mandatory where deci-
sion is primarily related to formulation or management of public policy. - Uni-
fied 8:D. No' 1 of Racine County v. WERC, 81 W (2d) 89, 259 NW (2d) 724.

See note to 62.13, citing Glendale Prof: Policemen’s Asso. v. Glendale, 83
W (2d) 90, 264 NW (2d) 594 (1978).

. In applying doctrine of primary jurisdiction, trial court did not abuse dis-
cretion by transferring case involving prohibited practice undet (3) (a) 1 to the
commission after all constitutional issués had been resolved. Browne v. Mil-
waukee Bd. of School Directors, 83 W (2d) 316, 265 NW (2d) 559 (1978)

" Under (3){(a) 6, municipal emiployer may deduct union dues from paycheck
of minority union member. Milw. Fed. of Teachers, Local No. 252 v. WERC,
83 W. (2d) 588, 266 NW.(2d) 314, (1978).

See note to 788 10, citing Madison Metropolitan School Dist. v. WERC, 86
W (2d) 249, 272 NW'(2d) 314 (Ct. App. 1978).

.. Lay off of public employes due to budget cut was.not'a mandatory subject
of bargaining, City of Brookfield v. WERC, 87 W (2d) 819, 275 NW (2d) 723
(1979).

Primary jurisdiction rule dxscussed McEwen v. Pierce County, 90 W (2d)
256,279 NW (2d) 469:(1979).

Under (3) (a) 6, a fair-share provision of successor collective balgammg
agreement was apphed retroactively to hiatus between agreements. Berns v.
Wisconsin Employment Relations Comm. 94.W (2d) 214, 287 NW (2d) 829
(Ct..App. 1979); aff’d.. 99 W (2d) 252, 299 NW (2d) 248 (1980)

Arbitrators appomted pursuant to grievance procedure contained in collec-
tive bargaining agreement properly held de novo factual hedring to determine
whether just cause existed for school board to terminate teacher. Arbitration
Between West Salem & Fortncy 108 W (2d) 167, 321 NW (2d) 255 (1982).

See note to Art. 1V, sec. I, citing: Milwaukee County v. District Council 48,
109 W (2d) 14,.325 NW (2d) 350 (Ct. App. 1982).
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Contract provision stating that teacher speaking or writing as citizen shall
be free from administrative and school censorship and discipline, was primar-
ily related to employmient conditions, and as such was mandatory subject of
collective bargaining. Blackhawk Teachers” Federation v. WERC, 109 W (2d)
415, 326 NW. (2d).247 (Ct. App. 1982)

‘ Sub (4) (jm) is constitutional. Brennan v. Employment Relations Com-
mission, 112 W'(2d) 38, 331. NW (2d) 667 (Ct. App. 1983)

See note to 227.57; citing Arrowhead United Teachers v. ERC, 116 W (2d)
580, 342 NW (2d) 709 (1984).

" "Board’s ‘anti-nepotism policy was mandatory subject of collective bargain-
2?584§Ch001 Dist. of Drummond v. ERC, 121 W (2d) 126, 358 NW (2d) 285

" By forwarding recommended budget to county board, probate registrar
mét WERC definition of managerial employe. Eau Claire County \2 WERC
122 W (2d) 363, 362 NW (2d) 429 (Ct. App 1984)

Bécause school supervisors are not subject to this section, fair-share deduc-
tion from paychecks of nonunion supervisors was not ‘authorized: Perry v,
Milwaukee School Board, 131 W (2d) 380, 388 NW (2d) 638 (Ct. App '1986).

Provision in union’s constitution which required local to forfeit treasury
upon vote of disaffiliation was void as against public policy. Wells v. Wauke-

sha Marine Bank, 135 W (2d) 519, 401 NW (2d) 18 (Ct. App. 1986). :

Employe servmg as régister in probate probate registrar and probate court
commissioner wasn’t managerral employe, despite duty of subnmiitting budget.
Kew;runee County v WERC 14l w (2d) 347 415 NW (2d) 839 (Ct. App.
1987
‘See note to 109.11, citing Employees Local l901 v. Brown County, 146 W
(2d) 728, 432 NW. (2d) 571:(1988).

3-year limitation on term of agreement under (3) (a) 4 does not limit scope
of deferred compénsation proposals. City of Brookﬁeld v WERC 153 W (2d)
238, 450 NW (2d) 495 (Ct. App. 1989). -

A municipal employer thay agree o pay the: employes portion of retire-
ment contributions to the state fund: 59 Atty. Gen. 186.

A county ordinance implémenting a collective bargaining agreement pro-
viding for the payment t0 county employes; upon their leaving govérnment
employment, compensation for-accumulated sick leave, earned both before
and after the effective date of the ordinance is valid. 59. 07 59.15, and 111.70
discussed. . Applicability of 39 OAG 314 limited. 59 Atty. "Gen. 209

" See-note to 118.21, citing 63 Atty. Gen. 16.

See note to 5938, cmng 63 Atty. Gen: 147.

- Attorney general decliries to render an opinion on what is subject to collec—
tive bargaining in view of a preferred legislative intent that under (4) (b) such
questions be resolved through the declaratory judgment procedure beforé the
Wisconsin employment relations commission ‘subject to ]udlClal review 63
Atty; Gen. 590

-\ Milwaukee school board is authonzed by s. 111, 70 to contract for a retire-
me?nt system supplementary to the one under subch. 11 of ch. 42. 67 Atty Gen
15

Applrcatron of open meetrng Iaw to dutres of WERC drscussed 68 Atty:
Gen
Board of educatron may not prevent non-union teacher from speakmg of
bargaining issue at open meeting. Madison School Dist. v Wrsconsm Emp
167.

Comm. 429 US
See note to'Art. I, sec. 1, citing Stevens v. It School Dist No. 1, Tony, Ete.

429 F Supp. 477.
. The crisis of the 70 s-~who will manage municipal government? Mulcahy,
318.

54 MLR
Municipal personnel problems and solutions. Mulcahy, 56 MLR 529.
Right to strike and compulsory ar brtratron panacea or placebo" Coughlin,

Rader, 58 MLR 205.

~ Wisconsin’s * munrcrpal labor. law: A need for change: Mulcahy and
Ruesch, 64 MLR 103 (1980).

Fmal offer interest arbitration in. Wisconsin: Legrslatrve hrstory partici-
pant attitudes, future trends. Clune and Hyde, 64 MLR 455 (1981). -

Fact- fmdmg in public.employment disputes. -Marshall, 43 WBB, No. 6.
-+ Public sector collective bargaining. -Anderson, 1973 WLR 986

Impartial decrsronmaker—authonty of school board to-dismiss strrkrng
teachers. 1977 WLR. 521..

Final offer mediation-arbitration and the lrmrted rrght to strike: - Wiscon-
sin’s new municipal employment bargaining law. '1979 WLR 167.

*-Union security in the public sector: Defmmg polrtrcal expendrtures related
to collective bargaining. 1980 WLR 134,

111.71 General provnsions (1) The commission may adopt
reasonable rules re]atrve to. the exercrse of its powers and
regulate the ‘conduct of all elections and hearings. The
commission shall, upon request, provide a transcript of a
proceeding to any ‘party to the proceeding for a fee prescribed
by the commission at a uniform rate of not less than 60 cents
per page. - All transcript fees shall- be  deposited into’ the
general fund, except that.fees collected in excess of 60 cents
per page for any transcript pr oduced by a reporter who'is not
employed by, the commission shall’ be deposrted under the
approprratron ins. 20 425 (1) (g)

(2) The commission shall assess. and collect a filing fee of
$25 from the party or parties filing a complaint alleging that a
prohibited practrce has been committed under s. 111.70 (3).
The commission shall assess and collect a filing fee of $25
from the party or parties filing a request that the commission
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actas an arbitrator to-resolve a dispute involving the interpre-
tation: or application of a collective. bargaining-agreement
under s. 11170 (4) (c) 2 or (cm) 4. If such a request concerns
issues arising-as a result of motfe than one unrelated event or
occurrence, each such separate event or-oceurrence shall be
treated as a separate request. Fees required to be paid under
this subsection shall be paid at the time of filing the complaint
or the request for arbitration. . A complaint or request for
arbitration is'not filed until the date such fee or fees are paid.
Fees collected' under: this subsection :shall be deposited as
general purpose revenue—earned.

3) The council’on municipal collective b‘argaining shall
provideé advice to the commission onr the operation of this
subchapter and 'may make recommendations relating to-the
law. The commission may refer to the council for its study
and advice any matter having to -do with the collective
bargaining between municipal employers and munrcrpal em-
ployes under: this subchapter.

4y The commission shall collect on-a systematic basis
information on the opeération of the arbitration law under s.
111.70-(4) (cm). The commiission shall report on the opera-
tion ‘of the law to the legislature on an annual basis. The
report shall be-submittéd to the chief clerk of éach house of
the- legrslature for drstrrbutron to the legrslature under S.
13 172:2). -

" (5) The commrssron shall, on a regular basis, ‘provide
trammg programs to prepare individuals for service as arbi-
trators or arbrtratron panel members unders. 111.70 (4) (cm).
The commission shall engage in appropnate promotronal
and recruitment ‘efforts to encourage participation in the
trammg programs by individuals throughout the state, in-
cluding at least 10 resrdents of ‘each ‘congressional district.
The commission may char ge a reasonable fee for partrcrpa-
tron in the programs

() This subchapter may be cited as “Munrcrpal Employ-

ment Relations Act”,
Hrstory 1971 c. 124 1973 ¢.90; 1981 ¢. 20; 1983a 27,1985 2’ 318

111.77 Settlement  of dlsputes in collectrve bargammg
umts composed of law enforcement personnel and fire
fighters. In fire departments and city and county law enforce-
ment agencres munrcrpal employers and employes have the
duty to bargain collectrvely in good faith including the duty
to refrain from strikes or Jockouts and to comply. wrth the
procedures set forth below '

- -(1) If a contract is in- effect the duty to bargain collectrvely
means that.a party to.such contract shall not terminate or
modify such contract unless the par ty desrr ing such termina-
tion. or modification: . ,

(a) Serves written: notrce upon the other party to the
contract of the proposed termination or modification 180
days prior to the expiration date thereof or, if the contract
contains.no expiration date, 60. days prior to. the time it is
proposed to make such termination .or modification.  This
paragraph shall not apply to. negotiations initiated or occur-
ring in 1971. .

(b) Offers to meet and confer wrth the other party for the
purpose. of negotiating a new contract or a contract contam-
ing the proposed modifications.

.. (¢) Notifies.the commission within 90 days after the notice
provrded for in par. (a)-of the existence of-a dispute.

*.(d) Continues in full force and effect without resorting to
strike or lockout all' terms and ‘conditions ofthe’ existing
contract for a: period of 60 days after such notice is given or
until-the ‘expiration® date of the contract whichever occurs
later. : ~
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(e) Participates in mediation sessions by the commission or
its reptresentatives if specifically requested to do so by the
commission.

(f) Participates in procedures, including binding arbitra-
tion, agreed to between the parties.

-'(2) If there has never been a contract in effect, the union
shall notify the commission within 30 days after the first
demand.- upon the employer of the existence of a dispute
provided:no agreement is reached by that time, and in such
case sub. (1) (b), (e) and (f) shall apply.

(3) Where the parties have no procedures for disposition of
a dispute-and an 1mpasse has been reached, either party may
petition the commission to initiate compulsory, final and
bmdmg arbitration of the dispute. Ifin determmmg whether
animpasse has'been reached the commission finds that any of
the procedures sét forth in sub. (1) have not been complied
with and that compliance would tend to result in a settlement,
it-may require such compliance as a prerequisite to ordering
arbitration. If after such-procedures have been complied with
or the commission has determined thét compliance would not
be productive of a settlement and the commission determines
that-an impasse has been reached,- it shall issue an order
requiring arbitration. . The commission shall in connection
with the order for arbitration submit a panel of 5 arbitrators
from which the parties may alternately. strike names until a
single name is left, who shall be appointed by the commission
asarbitrator, whose expenses shall be shared equally between
the parties. Arbitration proceedings under this section shall
not be interrupted orterminated by reason of any prohibited
practice charge filed by either party at-any time.

(4) There shall be 2 alternative forms of arbitration:

{(a) Form 1. The arbitrator shall have the power to deter-
mine all issues in dispute mvolvmg wages, hours and condi-
tions of employment.

(b) Form 2. The commission shall appoint an investigator
to determine the nature of the impasse. The commission’s
investigatm shall advise the commission in writing, transmit-
ting copies of siich advice to the patties of each issue which is
known to be in dispute. Such advice shall also set forth the
final offer of each party as it is known to the investigator at
the time that the investigation is closed.  Neither party may
amend its” final offer -thereafter, except with the written
agreement of the other party. The arbitrator shall select the
final offer of one of the-parties and shall issue an award
incorporating that offer without modification::

(5) The proceedings shall bé pursuant to form 2 unless the
parties shall agree pnor to the hearmg that form. 1 shall
control.

(6) In reaching a decision the arbltrator shall give weight
to the following factors: =~

(a) The lawful authonty of the employer.

(b) Snpulatlons of the parties.

_(¢) The interests and welfare of the publlc and the ﬁnancm]
ablhty of the unit of government to meet these costs.

(d) Comparison of the wages, hours and conditions of
employment of the employes involved in the arbitration
proceeding with the wages, hours and conditions of employ-
ment of other employes performing similar services and with
other employes generally: : :

1. In public employment in comparable communities.

-2, In private- employment in comparable communities.

(e) The average consumer prices for goods and services,
commonly known-as the cost of living.

(f) The overall compensation presently received by the
employes,. including direct wage compensation, vacation,
holidays and excused time, insurance and pensions, medical
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and hospitalization benefits, the continuity and stability of
employment, and all other benefits received.

(g) Changes in any of the foregoing circumstances during
the pendency of the arbitration proceedings.

(h) Such other factors;, not confined to the foregoing,
which are normally or traditionally taken into consideration
in the determination of wages, hours and conditions of
employment through voluntary collective bargaining, media-
tion, fact-finding, arbitration or otherwise between the par-
ties, in the public service or in private employment.

(7) Proceedings, except as specifically prov1ded in this
section, shall be governed by ch. 788.

(8) This section shall not apply to members of a police
department employed by aIst class city nor to any city, village
or town having a population of less than 2,500.

(9) Section 111.70 (4) (¢) 3 and (cm) shall not apply to

employments covered by. this section.
History:: - 1971 c. 247, 307; 1973 c. 64; 1975 ¢. 259; 1977 . 178;.1979 ¢ 32
92 (15); 1989 a.'258.
Arbitration under (4) (b), which requires the arbitrator to select the final
offer of one. of the parties and then issue an award incorporating that offer
“without modification,” does not preclude restatement or alteration of the of-
fer to comprise a proper, final arbitration award finally disposing of the con-
troversy. Manitowoc v, ‘Manitowoc Police Dept. 70 W (2d) 1006, 236 NW

2d) 231
¢ Undex the common law ‘an arbitrator need not render an account of the
reasons for his award, nor.is a written decision required by ch. 298, although
he must weigh the criteria suggested by (6). Manitowoc v Manitowoc Police
Dept. 70 W (2d) 1006, 236 NW (2d) 231

Sub. (4) (b) permits amendment of final offer after arbitration petition is
filed but before investigation is closed even if amendment includes proposals
which were not negotiated before filing of petition. City of Sheboygan v
WERC, 125'W (2d) 1, 370 NW (2d) 800 (Ct. App. 1985)

Right to strike and compulsory arbitration: panacea or placebo? Coughlin,
Rader, 58 MLR 205.

| _ SUBCHAPTER V
STATE EMPLOYMENT LABOR RELATIONS ‘

111.80: - Declaration of policy. The public policy of the state
as to labor relations and collective bargaining in state em-
ployment in the furtherance of Wthh this subchapter is
enacted, is-as follows:- .

(1) It recognizes that there are 3 major interests involved:
that of the public, that of the state employe and that of the
state as an employer. These 3 interests.are to a considerable
extent interrelated. It is the policy of this state to protect and
promote-each of these interests with due regard to the
situation and to the rights of the others.

(2) Orderly-and constructive employment relations for
state employes and the efficient administration of state gov-
ernment are promotive of all these interests: They are largely
dependent upon the maintenance of fair, friendly and mutu-
ally satisfactory employe management relations in state em-
ployment; and the availability of suitable machinery for fair
and peaceful adjustment of whatever controversies may arise.
Itis-recognized that whatever may be the rights of disputants
with respect to each other in any controversy regarding state
employment relations, neither party has any right to engage
in acts or practices. which jeopardize the public safety and
interest ‘and interfere w1th the effective conduct of public.
busmess o

-(3) Where permitted under thlS subchapter, negotiations of
terms and conditions of state employment should result from
voluntary agreement between the state and its agents as an
employer, andits employes. For that'purpose a state employe
may, if he desires, associate with others in.organizing and in
bargaining collectively through representatives of his own
choosing without-intimidations or coercion from any source.

(4) It is the policy of this state, in order to preserve and
promote the interests of the public, the state employe and the
state.as an employer alike, to encourage the practices and
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procedures of  collective bargaining in -state employment
subject to the requirements of the public service and related
laws, rules and policies governing state employment, by
establishing standards of fair conduct-in state employment
relations and by providing a convenient, expeditious and
1mpart1al tribunal in which these interests may have their

respective rights determined.

History: .. 1971 ¢.-270;:1977 ¢.:196. -

This subchapter does not prohibit retroactive contract effective date. De-
partment of Admrmstratron v. WERC; 90 W (2d) 426 280 NW (2d) 150

(1979).
Applrcatron of open meetmg law to dut1es of WERC drscussed 68 Atty

Gen. 171.
Collective negotiations in hrgher education; a symposrum 1971 WLR 1.
Public sector collective bargaining. Anderson 1973 WLR 986..
The appropriate scope of bar; gammg in the public sector: The Continuing
controversy and the Wrsconsm experrence Wersberger 1977 WLR'685. -

111.81: Definitions In thrs subchapter '

(1) “Collective bargaining” means the performance of the
mutual obligation of the state as an employer; by its officers
and agents, and the representatrves of its employes, to meét
and confer at reasonable times, in good faith, with respect to
the subyects of bargaining provrded in's. 111.91 (1) with the
intention of reaching an-agreément, or to resolve questrons
arising under such an agreement. The duty to bargain,
however, does not-compel either party to.agree to.a proposal
or requiré the making of a concession. “Colléctive bargaining
includes the reduction of any agreement reached to a written
and signed document.

(2) “Collective bargarmng‘umt.’ means a unit establrshed
under's: 111.825. -

(3) “Commission” means the employment relations
commission.

(4) “Craft employe” means a skrlled journeyman crafts-
man,. including his apprentrces and helpers, but shall not
include employes not in direct line of progression in the craft.

(5) “Department” means the department of employment
relations. g

.- (6) ‘‘Election” means' a pr oceedmg conducted by the
commuission in which the employes in a collective bargaining
unit cast a secret ballot: for collective bargaining representa-
tives, or.for any other purpose specrﬁed in this. subchapter

-~ (7) “Employe” includes: . - :

' (a) Any state employe in the classrf ed service of the state,
as defined in-s. 230.08, except: limited term employes, ses-
sional employes, project employes, supervrsors management
employes -and individuals who are privy to ‘confidential
matters affecting:the employer-employe relatronshrp, as well
as all employes of the-.commission. '

~.(b) Program -project or teaching assrstants employed by
the university of Wisconsin system, except supervisors, man=
agement employes and individuals who are privy to confiden-
tial matters affecting the employer-employe relationship...

:-(c) . Assistant district attorneys, except supervisors, man-

agement employes-and individuals who.are privy to conﬁden-
tral matters affecting the employer-employe relationship.
- (8).“Employer” means the state of Wisconsin.

.+ (9) “Fait-share agréeement” means an agreement between
the employer and a labor organization representing employes
or supervisors specified in s. 111.825 (5) under which all of the
employes or supervisors-in-a collective bargaining unit -are
required to pay their proportionate share of the cost.of the
collective .bargaining: process and contract administration
measured by the amount of dues uniformly requrred of all
members. . G

. (10) ““Joint commrttee ‘on employment relatrons ‘means

the legislative committee created under s. 13.111. .
~(11) “Labor dispute’ means any controversy with respect
to.the subjects of bargaining provided in this subchapter. -
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(12) “Labor organization” means any employe organiza-
tion whose purpose is to represent state employes in collective
bargaining with the state, or its agents, on matters pertaining
to terms -and conditions of employment; but the term shall
not include any organization:

(2) Which advocates the overthrow of the. constitutional
form of government in the United States; or

- (b) Which - discriminates”with regard to the terms or
conditions of membershrp because of'race; color, creed sex,
age, sexual orientation or national origin.

_(12m) “Maintenance of membership agreement’ means an
agreement between the employer and.a labor organization
representing employes or supervisors specified in-s. 111.825
(5) which. requires that all of the employes or supervisors
whose dues are being deducted from earnings under s. 20.921
(Iyor111.84.(1) (f)-at the time the agreement takes.effect shall
continue -to. have .dues: deducted for the duration of the
agreement and that dues shall be deducted from the earnings
of all employes or supervisors who are hired on or-after the
effective date of the agreement. .-

(13). “Management” includes those personnel .engaged
predominately in executive and managerial functions, includ-
ing such officials as division administrators, bureau directors,
institutional heads.and employes exercising similar functions
and responsibilities as determined by the commission..

-(15) “Professional employe’ means: .

'+ (a) Any employe in the classrﬁed service who is engaged in
work: oo
3 B Predommantly mtellectual and varred in character as
opposed to routine :mental, manual mechanical or physrcal
work;

2. Involvrng the consrstent exercise of drscretron and

judgment in its performance;..

3. Of such a character that the output produced or the
result accomplished cannot be standardized in relation to a
given.period-of time; .

4..Requiring knowledge of an advanced type ina. freld of
science or learning custemarily acquired by a pr olonged
course of specialized intellectual instruction-and study in-an
institution of higher learning ora hosprtal as.distinguished
from a generakacademic education or from an apprentrceshrp
or-from training in- the performance of routine mental,
manual. or: physical processes; or - »

~-(b) Any employe in the classrﬁed service who:,

1. Has completed the. courses of specialized mtellectual
instruction and study described in par..(a) 4; and.

2.1s performrng related work under the supervision of a
professronal person to qualrfy himself to become a profes-
sional employe as defined in par @).. ‘

(4 5m) “Program assistant” or “pr OJect assrstant medns a
graduate student enrolled in the university .of, Wisconsin
system who is assigned to conduct research, training, admin-
istrative responsibilities or other academrc ot académic sup-
port proyects or programs, except regular preparatron of
instructional materrals for courses or manual or clerical
assignments, under the siipervision of a member of the faculty
or académic staff, as defined in §. 36.05 (1) or (8), primarily
for the benefit of ‘the unrversrty, faculty or academrc staff
supervisor or a granting agency. “Prolect assistant” or “pro-
gram assistant” does not include a graduate studerit who does
work which is-primarily for'the benefit of the student’s own
learning and" research and whrch is: mdependent or self-
directed. :

(16) “Referendum” means a proceedmg conducted by the
commission in'which employes, or supervisors specified in s.
111.825:(5), in a collective bargaining unit may cast a secret
ballot.on the-question of directing the labor organization and
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the employer to -enter into -a fair-sharé-or maintenance of
membership agreement or to. terminate such an agreement.

(17) “Representative’ includes any person chosen by an
employe to represent him. .

©.(18) “‘Stiike” includes any stnke or other concerted stop-
page of work by employes, and any concerted: slowdown or
other concerted intérruption of operations:-or services by
employes; or any.concerted refusal to work or perform therr
usual duties as employes of the state.

-{19) “Supervisor” means any individual whose prmcrpal
work is different from that of his subordinates and who has
authority,.in the interest, of the employer; to hire, transfer,
suspend, layoff, recall, promote, discharge, assign, reward or
discipline. employes, or to-adjust- their, -grievances, or- to
authorrtatrvely recommend such action, if his exercise of such
authonty is not of a merely routine or clerical nature, but
requires the use of mdependent judgment,

~{19m).. “Teachrng assistant” means a graduate student
enrolled in the unrversrty of Wrsconsm system who is regu-
larly. assrgned teachrng and related responsibilities, other than
manual or clerical responsrbrlrtres, under the supervision of a
member of the faculty as defined in s. 36.05 (8).

(20) “Unfarr labor practrce" means any unfarr labor pr ac-

tice specified in's. 111.84.
History: 1971 c. 270; 1975 c. 238; 1977 ¢. 196; 1981 c. 112; 1983 a. l60
189, 538;°1985.2.:29, 42; 1989 a: 3L

111 815 Dutles ol state W) In the furtherance of this
subchapter the state shall be consrdered as asingle employer
anc_i employment relatrons pohcres and practices throughout
the. state service shall be as consrstent as practicable. The
depar tment shall negotrate and administer collective bargain-
ing, agreements To coordinate the employer posrtron in the
negotratron ‘of agréements, the executive branch shall main-
tain close lrarson with the- legrslature relative to the negotra-
tion of agreements and the fiscal ramrﬁcatrons thereof. The
department is responsible for the employer ‘functions of the
executive branch under thrs subchapter ‘and shall coordrnate
its collectrve bargaining actrvrtres with’ operatrng agencres on
matters of 4 agency concerii, The legrslatrve branch shall act
upon ‘those’ portions of ten atrve agreements negotrated by
the executrve branch which’ requrre legrslatrve action. -

(2) In the furtherancé of th policy under's. 111.80 (4), the
secretary “of the department' shall establish a collective bar:
gaining’ capabrlrty ‘within ‘the” department ‘outside of the
division of merit recruitment and selection and shall, together
with the appomtmg authorities or their representatrves, rep-
resent the state in its responsrbrlrty as an etiiployer under this
subchapter: - The secretary of the department shall establish
and- maintain, wherever practicable, consistent employment
relatrons policies and practices throughout the state service.

(3)With: regard to collective bargdining activities involving:
employes'who are assistant district attorneys, the secretary of
the department shall:maintain close harson wrth the depar t-

ment of administration: :
Hlstory :1977 c. 196;.1983 a,.27.5. 2200 (15); l985a 42 l989a 31

11 1 82 Rights of state employes. State employes shall have

the nght of self-orgamzatron and the right to form . join or

assist. labor organizations, to. bargam ‘collectrvely through

representatrves of their own choosrng nder. this subchapter,

i in lawful, o cer’ted vities for the purpose'

rgaining’ er "aid or protection.
ain from any or

1971 6:270. - e

' Hlstory

111 825 Collective bargalmng umls. (1) Itis the legrslatrve
intent:that in-order to foster meaningful collective bargain-
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ing, units. must be structured in such a way as to avoid
excessive fragmentation whenever possible... In-accordance
with. this policy, collective bargaining units for employes-in
the classified service of the state are structured on a statewide
basis with.-one :collective bargaining umt for each of the
following occupational groups: :

-(a) Clerical and related.-

(b) Blue collar. and nonbuilding trades

.(c) Building trades crafts. :

(d) Security and public safety

' (e) Technical. ‘
- (f) Professional:
1. Fiscal and staff services. .
. Research, statistics and analysrs
s Legal. :
: Patient, treatment
. Patient care., -
. Social services..
. Education.-
.. Engineering.
. Science.

.(2) Collective bargaining units for employes in the unclas-
sified service of the state shall be structured with one collec-
tive bar, gaining umt for each of the following groups: :

(a) The program, project and teaching assistants of the
unrversrty of . Wisconsin- Madrson and the university .of
Wrsconsrn-extensron ;

(b) The program, project. and teachrng assrstants of the
umversrty of Wisconsin-Milwaukee.

(c)-The program, proyect and. teaching assrstants of the
unrversrtres of Wisconsin-Eau Clarre, Green Bay, La Crosse,
Oshkosh Parksrde, Platteville, River Falls, Stevens Point,
Stout, Superror and Whrtewater ,

. (d) Assistant drstrrct attomeys ;

- (8)’ The commission shall assign employes to the approprr-
ate collective bargaining units set forth in subs. (1) and 2.

.(4) Any labor organization may petition for recognition:as
the exclusive representative -of a collective bargaining unit
specified in.sub. (1) or (2) in accordance with-the. election
procedures. set- forth-in s. 111.83, provided the. petition is
accompanied by a 30% showing of interest in the form:of
signed authorization cards. Each additional labor organiza-
tion seeking to appear on the ballot shall file petrtrons within
60 days of the date of filing of the original petrtron and prove,
through srgned authorization cards, that at least 10% of the.
employes in the collectrve bargarmng unit want it to. be their
representative. An orrgrnal petition to serve as the mrtral
representative, of the collective bargarnrng unit specrﬁed in
sub. (2) (d) may.only be filed during the period commencrng
on July 2, 1990, and endrng on December 31,1990. .

(5) Although supervisors are not consrdered employes for
purposes of this subchapter, the commission may consider a
petition for a statewide collectrve bar gaining unit of profes-
sional supervisors or a statewxde unit of nonprofessronal
supervrsors in the classified service, but the representative of
supervisors may not be affiliated with any labor organization
representing employes For _purposes of this subsection,
affiliation does not include membershrp in a national, state,
county or munrcrpal fedeération of national or international
labor orgamzatrons The certified representatrve of supervi-
sors may not bargain collectrvely with réspect to any matter’
other than wages and’ frmge beneﬁts as provrded ins, lll 91'
).

‘History:”
1989-a. 31,

o oo‘\r N U WO

1985 a.29;'1985'a. 4 ss 4 to 6, 8,18 1985 a 332; 1987 2331}

1i1.83:. :~:‘l=lepresentatives and ele‘etione.'ﬁ)r Except'as pr'o'-
vided-in sub. (5),-a representative chosen for the purposes of
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collective bargaining by a majority of the employes voting in
acollective bargaining unit shall be the exclusive representa-
tive of -all of the employes in such unit for the purposes of
collective bargaining. Any.individual employe, or any minor-
ity group of employes in any. collective bargaining unit, may
present grievances to the employer in person, or through
representatives of their own choosing, and the employer shall
confer with said employe or group of employes in relation
thereto if the majority representative has been afforded the
opportunity to be present at the conference. Any adjustment
resulting from such a conference may not be inconsistent with
the conditions of employment established by the majority
representative and the employer.

(2) Whenever the commission decides to permit employes
to determine for themselves whether they desire to establish
themselves as a collective bargaining unit, such determination
shall be conducted by secret ballot. In such instances, the
commission shall cause the balloting to be conducted so as to
show separately the wishes of the employes in the voting
group involved as to the determination of the -collective
bargaining unit. ,

(3) Whenever a question arises concerning the representa-
tion of employes in a collective bargaining unit the commis-
sion shall determine theé representative thereof by taking a
secret ballot of the employes and certifying in writing the
results thereof to the interested parties and to the secretaty of
the department. There shall be included on‘any ballot for the
election of representatives the names of all labor organiza-
tions having an interest in representing the employes partici-
péting in the election as indicated in petitions filed with the
commission. The name of any existing representative shall be
included on"the ballot without the necessity of filing a
petition. The commission may exclude from the ballot one
who, at the time of the election, stands deprived of his or her
rights under this subchapter by reason of a prior adjudication
of his or her having engaged in an unfair laboi practice. The
ballot ‘shall be so prepared as to permit a vote against
representatron by anyone named on the ballot. The commis-
sion’s certification of the results of any election is conclusive
as to the ﬁndmgs included therem unless reviewed under s.
111.07 (8). - =

(4) ‘Whenever an election has been conducted under sub.
(3) in which the name of more than one proposed representa-
tive appears on the ballot and results in no conclusion, the
commission may, if requested by any party to the proceeding
within 30 days from the date of the certification of the results
of the election, conduct a “runoff election. In that runoff
election, the commission shall drop from the ballot the name
of the representative who received the least number of votes
at the original election. The commission shall drop from the
ballot the privilege of voting against any representative if the
least number of votes cast at the first election was agamst
representauon by any named representative.

(5 (a). This subsection applies only to the collective bar-
gaining unit specified in s. 111.825 (2) (c).

(b) Upon filing of a petrtron with the commission indicat-
ing a showing of interest of at least 30% of the employes at an
institution who are included within a collective bargaining
unit to be represented by a labor organization, the commis-
sion ‘shall hold an election in which the employes in that unit
atthat institution may vote on the question of representation.
The labor organization named in any such petition shall be
included on the ballot. . Within 60 days of the time that-an
original petition is filed, another petition may be filed with
the commission indicating a showing of interest of at least
10% of the employes at the same institution:who are included
in - the same collective bargaining unit to be represented by
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another labor organization, in which case the name of that
labor ‘organization shall be included on the ballot. If more
than one ‘original petition is filed within a 30-day period
concerning employes in the collective bargaining unit speci-
fied in s. 111.825 (2) (c), the results of all elections held
pursuant to the petitions shall be announced by the commis-
sion at the same time. The ballot shall be prepared in
accordance with sub. (3), except as otherwise provided in this
subsection.

(c) Notwithstanding s. 111.825 (2) (c), the employes atany
institution included within the collective bargaining unit at
which-no petition is filed and no election is held or at which
the employes indicate,:by a majority of those voting in -an
election, a desire not 'to participate in collective bargaining
are not considered to be a-part of that collective bargaining
unit.

(d) If at an election held under par (b) a majority of the
employes votrng in the collective bargaining unit at all
institutions in which the choice toparticipate in collective
bargarnrng receives a ma;orrty of the votes cast elect to be
represented by a single labor organization, that labor organi-
zation shall be the exclusive representative for all employes in
that collective bargaining unit, except those excluded under
par. (¢). ;

(e) If at an election held under par. (b), a majority of the
employes votmg in the collective bargaining unit at all
institutions in which the choice to participate in collective
bargaining receives a majority of the votes cast do not elect to
be represented by a single labor organization, the commission
may hold one or more runoff elections under sub. (4) until
one representatrve receives a majority of the votes cast.

() Notwithstanding par. (b), if a labor organization is
certified to represent the employes within the collective
bargaining unit at one or more institutions, and a petition is
filed with the commission indicating.a showrng of interest by
the employes at an institution which is not a part of the unit
under par. (c) to be represented by a labor organization, the
only.question. which shall appear on the ballot shall be
whether the employes desire to participate in collective bar-
gaining. A’ petrtron ‘under this paragraph may only be filed
during June in an even-numbered year. If a majority of the
employes voting at the institution who are included within the
collective bargaining unit vote to participate. in collective
bargammg, the employes at that institution shall become a
part of that collective bargaining umt

(g) If the. collective bargaining unit is represented by a
labor organization and a collective bargaining agreement is in
effect between that labor organization and the employer, and
the employes at an institution who have not voted to become
a part of that.collective bargaining unit vote to join the unit
under par.(f), such action shall become: effective on the day
that the succeeding collective bargaining agreement between
the representative and the employer takes effect.

(h) If a petition is filed under sub. (6) for the discontinu-
ance of existing representation indicating a showing of inter-
est by 30% of the total number of employes at all institutions
at_which employes in the’ collective bar gamrng unit have
voted to become a part of the unit, the commission shall hold
an ‘¢election on that question at all such institutions. If a
petition is filed under sub. (6) rndrcatmg a showing of interest
by 30% of the employes at one or more, but not all, of the
institutions at which employes in the collective bargammg
unit have voted to become a part of the unit, the commission
shall hold an election on that question only at the institution
or institutions at which the showing is made; . In such an
election, the only question appearing on the ballot shall be
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whether -the employes desrre to partrcrpate in collective
batgaining,

- (i) If a petition is frled under sub. (6) for-a change of
existing representation, the commission shall hold an election
on the question in accordance with par. (b), except.that
participation shall be limited to employes at those institutions
included in the collective bargaining unit who have previ-
ously voted to become a part of the unit. Runoff elections
shall be held, as provided in par. (¢), when necessary. At any
such election, if a majority of the total number of employes
included in the collective bargaining unit at all'institutions at
which employes have voted to become a part of the unit elect
not:to participate in collective bargaining, regardiess of the
result of the vote at-any single institution, no representative
may be certified by the commission to represent the employes
at any institution within that collective bargaining -unit,
unless ‘a new: petition and election is held under par. (b).
However, if a:majority of the total number. of employes
included in the collective bargaining unit at all institutions at
which employes -have voted to become apart of the unit elect
to participate in collective bargaining, but a majority of the
employes-at.one.or ‘more of the institutions elect not to
participate in collective bargaining, then only the employes at
those institutions electing not to. participate shall not be
considered a part of that collective bargaining unit:

"(6) While a collective bargaining: agreement between a
labor: organization.and an ‘employer is in force under this
subchapter; a petition for an election in the. collective bar-
gaining unit to which the agreement applies may only be filed
during October in the calendar year prior to the expiration of
that agreement. An election held under that petition 'may be
held only if the petition is supported: by proof that at least
30% of the employes in the collective bargaining unit desire a
change or discontinuance of existing representation. Within
60 days of the time that an original petition is filed, another
petition may be filed supported by proof that at least 10% of
the employes in the same collective bargaining unit desire a
different rep'resentatrve If a majority: of the employes in the
collective bargaining unit vote for a change or discontinuance
of representation by any named representative; the decision
takes-effect’ upon expiration of any. existing collective bar-
gaining agreement between the employer and the existing

representatrve ~
Hlstory 1971 ¢ 270; 1975 ¢. 238; 1985 a. 42; 1989a 336

111 84 Unfalr Iabor practlces. (1) It 1s an unfarr labor
practice for an. employer mdrvrdually or m concert with
others:

(a) To mterfere wrth restram or coerce state employes in
the exercise of their rrghts guaranteed ins. 111.82.

(b) Except as otherwise provided in this paragraph, to
initiate, create, dominate or interfere with the formation or
admrnrstratron of any labor or employe organization or
contribute financial support to it. Except as provided in ss.
40.02 (22) (e) and 40.23 (1) (f) 4, no. change in any law
affecting the Wisconsin retirement system under ch. 40 and
no action by the employer that-is authorized by such a law
constitutes a violation of this paragraph unless-an applicable
collective - bargaining. ‘agreement -specifically . prohibits the
change: or -action.; No such -change -or. action affects_the
continuing duty to bargain collectively regarding the Wiscon-
sin retirement system under ch. 40 to the extent required by s.
111.91. Itis not an unfair labor practice for the employer to
reimburse state employes at their prevailing wage rate for the
time ‘spent‘during the employe’s- regularly .scheduled hours
conferring with the employer’s -officers or agents and for
attendance at commission or court hearings necessary for the
administration of this subchapter. Professional supervisory
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or craft personnel may maintain membership in professional
or craft organizations; however, as members of such organi-
zations they shall be prohibited from those activities related
to -collective bar gammg in which the organizations may
engage.

(¢) To encourage or drscourage membershlp in any labor
organization by discrimination in regard to hiring, tenure or
other terms or conditions of employment. This paragraph
does not apply to fair- share or mamtenance of membershrp
agreements. -

(d) To refuse to bargain colléctively on matters set forth in
s. 111.91 with a representative of a majority of its employes in
an appropriate collective bargaining unit. Where the em-
ployer has'a'good faith doubt as to whether a labor or gamza-
tion claiming the support of a majority of its employes in
appropriate collective bargaining unit does in fact have that
support, it may file with the commission a petition requesting
an election as to that claim. It is not deemed to have refused
t0 bargain until an election has been held and the results
thereof certified to it by the commission. A violation of this
paragraph includes, but is not limited to, the refusal to
execute a collective bargaining agreement prevrously orally
agreed upon.

(e) To violate any collective bar; gammg agreement previ-
ously agreed upon by the parties with respect to wages, hours
and conditions. of employment affectirig state employes,
including an agreement to arbitrate or to accept the terms of
an arbitration award, where previously the parties have
agreed to-accept such award as final and binding upon them.

(f) To deduct labor organization dues from an employe’s
earnings, unless the employer has been presented with an
individual order theréfor, signed by the employe personally,
afid terminable by at least the end of any year of its life or
earlier by the employe giving at least 30 but not more than 120
days’ written notice of such termination to the employer and
to the representative labor organization, except if there is a
fair-share or maintenance of membership agreement in effect.
The employer shall give notice to the labor organization of’
receipt ‘of such notice of termination.

(2) It is unfair practice for an employe individually or in
concert with others:

(a) To coerce or mtrmrdate an employe in the enjoymient of
hrs legal rrghts, mcludmg those guaranteed unders. 111.82.

(b) To coerce, intimidate or induce any officer or agent of
the employer to interfere. with any. of its employes in the
enjoyment. of therr legal rrghts including. those guaranteed
unders. 111,82 or to.engage in any practice with regard to its
employes which would constitute an unfair labor practice if
undertaken by him on his own initiative.

-(¢) To refuse to bargain collectively on matters set forth in
s.. 111.91-(1) with the duly authorized officer or agent of the
employer which is the recognized or certified exclusive collec-
tive .bargaining representative of employes specified in s.
111.81(7) (a) in an.appropriate collective bargaining unit or
with- the.certified exclusive collective bargaining representa-
tive. of employes specified in s. 111.81 (7). (b) or (c) in an
appropriate collective bargaining.unit, Such refusal to bar-
gain shallinclude; but not be limited to, the refusal to execute
a collective bargaining agreement prevrously orally agreed
upon.

(d)To violate the provisions of any written agreement wrth
respect to terms ‘and conditions of employment affecting
employes, including an agreement to arbitrate or to accept
the terms of an: arbitration award, where previously the
parties.- have agreed to. accept such awards as final and
binding upon them.
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“(e) To engage in, induce or encourage any employes to
engage in a strike, or a concerted refusal to work or perform
their usual duties as employes.

(f) To coerce or intimidate a supervisory employe, officer
or agent of the employer, working at the same trade or
profession as- its employes, to induce him to become a

member of or act in concert with the labor organization of

which the employe is a member:

(8).1t is.an unfair labor practice for any person to do or
cause to be done on behalf of or in the interest of employers or
employes, or in connection with or to influence the outcome
of any controversy as to employment relations, any act
prohibited by subs. (1) and (2).

.(4). Any controversy concemmg unfair labor pr actices may
be submitted to the commission as provided in s. 111.07,
except that the commission shall fix hearing on complaints
involving alleged violations of sub. (2) (¢) within 3 days after
filing of such complamts, and notice shall be given to each
party interested by service on him personally, or by telegram,
advising him of the nature of the complaint and of the date,
time and place of hearing thereon. The commission may in its
discretion appoint a substitute tribunal to hear unfair labor
practice charges by either appointing a 3-member panel or
submitting a 7-member panel to the parties and allowing each
to strike 2 names. Such panel shall report its finding to the

commrssron for approprrate action.

Hrstory 1971°¢c. 270; 1973 ¢. 212; 1983 a. 160; 1985 a. 42,1989 a 13, 31.

Employer who terminates state emp]oye in part because of employe’s par-
ticipation in union activities violates SELRA. Statev. WERC, 122 W (2d) 132,
361 NW (2d) 660 (1985). -

Unfair labor:practices and collective bargammg regarding pensions as to
state; employes discussed. 64 Atty. Gen. 18.

111 85' Fair-share and maintenance of membership
agreements. (1) (2) No fair-share or maintenance of mem-
bership agreement may become effective unless authorized by
a referendum. The commission shall order. a referendum
whenever it receives a petition supported by proof that at
least 30% -of the employes- or supervisors specified in s.
111.825 (5) in a collective bargaining unit desire that a fair-
share or maintenance of membership agreement be entered
into between the employer and a labor organization.. A
petition ‘may specify that a referendum is requested on a
maintenance of membership agreement only, in which case
the ballot shall be limited to that question.

. (b) For a fair-share agreement to be authorrzed at least
two-thirds of the ehgrble employes or supervisors voting in a
referendum shall vote in favor of the agreement. - For a
maintenance of membership agreement to be authorized, at
leasta majority of the ehgrble employes or supervisors voting
in a'referendum shall vote in favor of the agréement. In a
referendum on a fair-share agreement, if less than two-thirds
but more than one-half of the eligible employes or supervisors
votein favor of the agreement, a marntenance of membership
agreement is ‘authorized.

- (c) If a fair-share or'maintenance of membership agree-
ment is authorized in a referendum, the employer shall enter
into such an agreement with the labor organization named on
the ballot in the referendum. Each fair-share or maintenance
of membership agreement shall contain a provision requiring
the employer to deduct the amount of dues as certified by the
labor -organization from the earnings of-the employes or
supervisors affected by the agreement and to pay the amount
so deducted to the labor organization. Unless the parties
agree to. an earlier date, the agreement shall take effect 60
days after certification by the commission that the referen-
dum voté authorized-the agreement. The employer shall be
held harmless against any claims, demands; suits and other
forms of liability made by employes or supervisors or local
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labor organizations which may arise for actions taken by the

employer in compliance with this section. All such lawful

claims, demands, suits and other forms of liability are the

responsibility of the labor organization entering into the
agreement.

(d) Under each fair- share or maintenance of membershrp
agreement,: an.employe or supervisor who has religious
convictions against dues payments to a labor organization
based. on teachings or tenets of a church or religious body of
which: he or she is a member shall, on request to the labor
organization, have his or her dues paid to a charity mutually
agreed upon by the .employe or supervisor and the labor
organization. Anydispute concerning this paragraph may be
submitted to the commission for adjudication.

(2) (@) Once authorized, a fair-share or maintenance of
membership agreement shall continue in effect; subject to the
right of the employer or labor organization concerned to
petition the.commission to conduct a new referendum. Such
petition must be supported by proof that at least 30% of the
employes or supervisors in the collective bargaining unit
desire that the fair-share or maintenance of membership
agreement be discontinued. Upon so finding, the commission
shall conduct a new referendum. If the continuance of the
fair-share or maintenance of membership -agreement is ap-
proved in the referendum by at least the percentage of eligible
voting employes or supervisors required for its initial authori-
zation, it shall be continued in effect, subject to the right of
the employer or labor organization to later initiate a further
vote following the procedure prescribed in this subsection. If
the continuation of the agreement is not supported. in any
referendum, it is deemed terminated at the termination of the
collective bargaining agreement, or one year from the date of
the certification of the result of the referendum, whichever is
earlier.

(b) The commission shall declare any fair-share or mainte-
nance of membership agreement suspended upon such condi-
tions and for such time as the commission decides whenever it
finds that the labor organization involved has refused on the
basis of race, color, sexual orientation or creed to receive as a
member any employe or supervisor in the collective bargain-
ing unit involved, and the agreement shall be made subject to
the findings and orders of the commission. Any of the parties
to the agreement, or any employe or supervisor covered
thereby, may come before the commission, as provided in s.
111.07, and petition the commission to make such a finding.

(3) A stipulation for a referendum executed by an employer
and a labor organization may not be filed until after the
representation election has been held and the results certified.

(4) The commission may, under rules adopted for that
purpose, appoint as its agent’ an official of the state depart-
ment or agency mvolved to conduct the referenda provided

for herein.’

History 1971 c. 270; 1981 c:112; l983a 160 1985a 42

111.86 Grlevance arbltratlon Partres to the drspute per-
taining to the mterpretatlon of a collective bar garmng agree-
ment may agree in’wtiting to'have the commission or -any
other appointing agency serve as arbitrator or may designate
any other-competent, impartial and disinterested persons to
so serve. Such arbrtratron proceedmgs shall be governed by

ch.788.

Hrstory 1971 °¢. 270; 1979 ¢. 325. 92 (15), 1985 a. 42.

111.87 - Mediahon The commission may appoint any com-
petent, impartial, disinterested person to act as mediator in
any labor dispute either upon its own initiative or upon the
request of one of the parties to the dispute. It is the function
of such mediator to bring the parties together voluntarily
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under such favorable auspices as will tend to effectuate
settlement of the dispute; but neither the mediator nor the
commission shall have any power of compulsion in medlation
proceedings. .

: Hlstory 1971 ¢ 2’70

111.88° Fact-fmdmg (1) If a dispute has not been settled
after a reasonable period of negotiation and after the settle-
ment procedures, if any, established by the parties have been
exhausted, the representative which has been certified by the
commission after an election, or, in the case of a representa-
tive of employes specified in s. 111.81 (7) (a), has been duly
reco gmzed by the employer as the exclusive representative of
employes in an appropriate collective bargaining unit, and
the employer, its officers and agents, after a. reasonable
period ‘of negotiation, are deadlocked with respect to any
dispute between them’ arising in the collective bargaimng
process, the parties jointly, may petition the commission, in
writing, to initiate fact-finding under this séction, and to
make recommendations to resolve the deadlock.

(2 ‘Upon receipt of a petition to initiate fact-finding, the
commission shall make an investigation with or without a
formal hearing, to determine whether a deadlock in fact
exists. Afterits mvestigation the commission shall certify the
results thereof. If the commission decides that fact-finding
should be initiated, it shall appoint a qualified, disinterested
person or 3-membe1 panel, when jointly requested by the
parties, to function as a fact finder.

"(8) The fact finder may establish dates and place of
hearings and shall conduct: the hearings under. rules estab-
lished by the commission. Upon request, the commission
shall issue subpoenas for hearings conducted by the fact
finder. The fact finder may administer oaths. Upon comple-
tion of the hearing, the fact finder shall make written findings
of fact and recommendations for solution of the dispute and
shall cause the same to be served .on the parties and the
commission. 'In making such findings and recomimendations,
the fact finder shall take into consideration” among other
pertinent factors the prinCiples vital to the public interest in
efficient and economical governmental administr ation. Cost
of fact- fmdmg proceedings ‘shall be divided' equal]y betiveen
the parties. At the time the fact finder’ submits 4 statement of
his costs to the parties, he shall submit a copy thereof to the
commiss1on at its Madison ofﬁce

(4), Nothmg herein shall be construed as prohibmng any
fact finder from endeavormg to mediate the dispute at any
time prior. to the issuance of his recommendations.

(8) Within 30 days: of .the receipt-of the fact:finder’s
recommendations or within such time period mutually agreed
upon-by the: parties, -each. party. shall advise the.other, in
writing,.as to his acceptance or rejection, in whole-or in part,
of the fact finder’s recommendations and, at the same time,
send a. copy. of such notification to the commission. at its
Madison office. Failure to-comply with this subsection, by
the state-employer or' employe:representative constitutes a
violation of s.:111.84 (1) (d) or (2) (c)

History::. 1971 c. 270;.1985 a: 42. R

111.89 Strike prohibited. (1) Upon establishing that 4 strike
is in progress, the employer may either seek an injunction or
file -an -unfairlabor ‘practice charge with the commission
under s: 111.84 (2) () or both. 1t is'the responsibility of the
department to decide whether to seek an injunction-or file an
unfair labor practice charge. The-existence of an administra-
tive remedy does not constitute grounds for demal of injunc-
tive relief. - B

EMPLOYMENT RELATIONS 111.91

(2) The occurrence of a strike and the participation therein
by a state employe do not affect the rights of the employer, in
law or.in equity, to deal with the strike, including:

+. (a) The right to impose discipline, including discharge, or
suspension’ w1thout pay, of any employe participating
therein;

(b) The r1ght to cancel the reinstatement eligibility of any
employe engaging therein; and

-(¢) The right of the employer to request the 1mposmon of
fines, either against the labor organization or the employe
éngaging therein, or to sue for damages because of such strike

activity. -

336Hlstory 197lc 270 1977 c. 1965 130 (9); 1977 ¢. 273; 1985 a. 42; l989a

111.90 Management rights. Nothing in this' subchapter
shall interfere with the right of the employex in accordance
w1th this subchapter to:

. (1) Carry out the statutory mandate and goals assigned to
the agency utilizing personnel, methods and means in the
most appropriate and efficient manner possible.

(2) Manage the employes of the agency; hire, promote,
transfer, dssign or retain employes in positions within the
agency; and in'that regard establish reasonable work rules.

(3) Suspend, demote, discharge or take other appropriate
disciplinary action against the employe for just cause; or to
lay off employes in the event of lack of work or funds or under
conditions where continuation of such work would be ineffi-

cient and nonproductive
History: 1971 ¢. 270.

111.91 Subjects of bargaining. (1) (2) Except as provided in
pars. (b) to (€), matters subject to collective bargaining to the
point of impasse are wage rates, consistent with sub. (2); the
assxgnment and reassignment of class1ﬁcations to pay ranges,
determination of an incumbent’s ‘pay status resulting from
position reallocation or reclassification, and pay adjustments
upon temporary assxgnment of classified employes to duties
of a higher classification or downward reallocations of a
classified employe’s position; fringe benefits consistent with
sub. (2); hours and conditions of employment.

(b) The -employer shall not be required to bargain on
management righits under s. 111.90, except that procedures
for the adjustment or settlement of grievances or disputes
arising out of any type of d1scxplmary action referred to in's.
111.90 (3) shall be a subject of bargaining.

(c) The employer is pr ohibited from bar gainmg on matters
contained in sub. (2)."

(cr) Except as provided in sub. (2) (g) and (h) and ss. 40.02
(22) (¢) and 40.23 (1) (f) 4, all laws governing the Wisconsin
retirement system under ch. 40'and all actions of the employer
that are authorized under any such law which apply to
nontepresented individuals employed by the state shall apply
to similarly situated employes unless otherwise specifically
provided in a collective bargaining agreement that applies to
those employes.

(d) Demands relating to retirement and group insurance
shall be submitted.to the employer at least one year prior to
commencement: of negotiations. .

. (¢) The employer-shall not be required to bargain on
mattexs related. to employe occupancy of houses or other
lodging provided by the state. ,

(2) The employer is prohibited from bar; gaining on:

‘(a) The mission and goals of state agencies as set forth in
the statutes.

(b) Policies; practices and procedures of the civil service
merit system relating to: :
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- -1.-Original appointments and promotions specifically in-
cluding recruitment, examinations, certification, policies with
respect to probationary periods and appointments, but not
including transfers between positions allocated to classifica-
tions-that are assigned to the same pay range or an identical
pay range in a different pay schedule, within the same
collective bargaining unit or. another collective bargaining
unit represented by the same labor-organization,

2. The job evaluation system specifically including position
classification and reclassification, position qualification stan-
dards, -establishment -and. abolition .of classifications, and
allocation and reallocation of positions to classifications; and
the-determination of an incumbent’s status, other than pay
status, resulting from position reallocations.

(c) Disciplinary actions and position abandonments gov-
erned by s. 230.34 (1) (a); (am) and (ar), except as provrded in
those paragraphs: .

(d) Amendments to this subchapter :

.- (e) Matters related to grants-made by the department of
transportation under s. 85.107-(3) (b).-

(f) Family leave and medical-leave trghts below the mini-
mum afforded under s. 103.10. Nothing in this paragraph
prohibits. the employer from bargaining en rights to family
leave-or::medical lgave - which -are more generous to the
employe than the rrghts provided under s.-103.10..

(g) An increase in benefit adjustment contribution rates
under; s. 40.05 2n) (@) 3. .

“(h). The rights of employes . to have retirement beneﬁts
computed under s. 40.30.

(4) The secretary of the depar tment in connection with the
development of tentative collective bargaining agreements to
be: submitted under s. 111,92, shall endeavor to obtain
tentative agreements wrth each recogmzed or cer trﬁed labor
organization, representrng employes or supervisors of em-
ployes specified.in s. 111.81'(7) (a).and with each certified
labor organization representrng employes specrﬁed in. s.
111. 81 (7)(b) or (c) which do not contain  any provision for
the. payment to any employe of a cumulative or noncumula-
tive amount of compensation. in recognrtron of or based on

the period of time an employe has been: employed by the state.
History: 1971 c. 270; 1975 c. 39, 224; 1977.c. 196: 1979 ¢. 221 1983 a, 27

1985 a. 42; 1987 a. 27, 287 331; 1989 a. 13 31,323 -

. Effectrve date.of state employes collective bargammg agreement was.man-
datory subject of collective bargaining agreement. Department ¢ of Admmrstra-
tion'v. WERC, 90 W (2d) 426,-280 NW (2d) 150 (1979). ‘

Unfair-labor practices and collective: bargammg regarding pensrons as to
state emp]oyes discussed. . 64 Atty. Gen 18.-.

111915 Labor proposals The secretary of the depar tment
shall notify and consult with the joint committee on employ-
ment relations, in such form and detail as ‘the committee
requests, regarding substantra] changes in wages, employe
benefi personnel management, and program policy con-
tract provisions to be included in any contract proposal to be
offered to any labor organization by the state or to be agreed

\ the state before such proposal is. dctually offered or
accepted '

History:

1977¢. 196,

111.92 - Agreéments. (1) ‘Any' tentative agreement reached
between the department, acting for the executive branch, and
any labor organization shall, after official ratification by the
labor’ organrzatron, be submitted by-the- department to'the
joint committee on employment relations, which:shall hold a
public hearing before determining its ‘approval -or-disap-
proval.-If the committee approves the tentative agreement, it
shall'introduce:in a bill or companion bills; to be:put on the
calendar or referred to the appropriate scheduling:committee
of each house, that portion of the tentative agreement which
requires legislative action for implementation, such as salary
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and wage adjustments, changes in fringe benefits, and any
proposed amendments; deletions or additions to existing law.
Such bill or companion billsare not subject to ss..13.093 (1),
13.50 (6) (a) and (b) and 16.47 (2). The committee may,
however, submit suitable portions of the tentative agreement
to appropriate legislative committees for advisory recom-
mendations on the proposed terms. The committee shall
accompany the introduction. of such proposed legislation
with a message that informs the legrslature of the committee’s
concurrence with the matters under consideration and which
recommends the passage of such legislation without change.
If the. joint committee on employment relations does not
approve the tentative agreement, it shall be returned to the
parties for renegotiation, If the legislature does not adopt
without change that portion of the tentative agreement
introduced by the joint committee on employment relations,
the tentative agreement shall be returned to the parties for
renegotratron .

(2). No, portion of any tentative agreement shall become
effective separately.

.(3) Agreements shall comcrde wrth the fiscal year or
brennrum

(4) It is the declared intention under this subchapter that
the negotiation of collectrve bargaining agreements and their
approval by the. par ties should coincide with the overall fiscal
planmng and processes of the state.

%) Notwrthstandrng any other provision of the statutes, all
compensation adjustments for state employes shall be effec-
tive on the beginning date of the pay penod nearest the

statutory or administrative date.

History: ' 1971'c: 270; 1977 c. l96s 130(9), 1981 ¢. 20 5. 2202 (33) (b); 1981
¢;:126,7391;-1985.a: 42 5. 29; 1989 a.

Matters wrthm the scope of bar gammg under 111,91, agreed to by the de-
partment of administration-and'a state employe union, are not effective until
submitted:as tentative agreements'to'and-approved by the Joint Committee on
Employment Relations:, 67 Atty. Gen 38. - .

111 93" Eﬁecl of Iabor orgamzahon, status of existing
benems and rights. (1) If no collective bar garnmg ‘agreement
exists between the employer and a labor or ganization repre-
senting: classified employes in a collective bargaining unit for
which a representative is recognized or certified, employes in
the unit shall retain the right of appeal under s. '230.44.

(2) All crvrl sérvice and other applicable statutes concern-
ing wages, frrnge beneﬁts hours and conditions of employ-
ment apply to employes specrﬁed in's: 111.81 (7) (a) who are
not included in collective bargaining units for which a reépre-
sentative is recognized or certified and to employes specified
in's. 111.81:(7) (b) or (€) who are not'included in a collective
bar gaining unit for which'a representative is certified.

(3) ‘Except as provided-in ss. 40.05, 40.80 (3), 111.91 (1)
(cm) and 230.88 (2) (b), if a collective bargaining agreement
exists between the employer and a labor organization repre-
sentrng employes in a collective bargaining unit, the provi-
sions of that agreement shall supersede the provisions of civil
service“and:other applicable statutes, as well as rules and
policies of the board of regents of the university of Wisconsin
system, related to- wages, fringe benefits, hours and condi-
tions of employment whether or not the matters contained in
those statutes, rules and policies are set forth.in the collective

bargaining agreement:
History: 1971 c. 270,:336; 1977 ¢. 196 5. 131;.1981 c. 187; 1983 a 46, 409;
19852 42; 1989a 13, 31

111 94 Rules, transcrlpts, fees (1) The commission. may
adopt reasonable and proper rules relative to the exercise of
its powers and authority. and proper rules to governits
procéedings and to regulate the conduct of all elections and
hearings.. - The commission. shall, upon request, provide a
transcript of a proceeding to any party to the proceeding for a
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fee prescribed by the commission at a uniform rate of not less
than 60 cents per page. All transcript fees shall be deposited
into the general fund, except that fees collected in excess of 60

cents per page for any transcript produced by a reporter who-

is not employed by the commission shall be deposited under
the appropriation in s. 20.425 (1) (g).

(2) The commission shall assess and collect a filing fee of

$25 from the party or parties filing a complaint alleging that
an unfair labor practice has been committed under s. 111.84.
The commission shall assess and collect a filing fee of $25
from the party or parties filing a request that the commission
act as an arbitrator to resolveé a dispute involving the interpre-

EMPLOYMENT RELATIONS 111.94

tation or application of a collective bargaining agreement
under s. 111.86. If such a request concerns issues arising as a
result of more than one unrelated event or occurrence, each
such’ separate event or occurrence shall be treated as a
separate request. Fees required to be paid under this subsec-

.. tion shall be paid at the time of filing the complaint or the

request for arbitration. A complaint or request for arbitra-
tion is not filed until the date such fee or fees are paid. Fees
collected under this subsection shall be deposited as genera]

purpose revenue—earned.
History: 1971 ¢, 270; 1973 c. 90; 1981 ¢ 20; 1983a 27.
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