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SUBCHAPTER I
DEFINITIONS

144 01 . Defmmons In this chapter unless the context re-
quires otherwise: .

(1):“Air pollutron means-the presence in the atmosphere
of one:or-more air-contaminants in such quantities and of
such duration asis or tends to be injurious to human health or
welfare, animal or plant life, or property, or would unreason-
ably interfere-with the enjoyment of life or property. .

2 “Department” means the department of natural
resources.. .

- (3) “Envrronmental pollutron” means. the contaminating
or rendering unclean or impure the air, land or watets of the
state, or- making the same injurious to public health, harmful
for.commercial or recreational use, or deleterious to fish,
bird; animal or plant life.

(@) “‘Garbage”’ means drscarded materrals resulting from
the handling, processing, storage and consumption of food.

(4m). “Hazardous substance”? ‘means any substance or
combination of substances including any waste of a solid,
semisolid, liquid or gaseous form which may cause or signifi-
cantly contribute to an increase in mortality or an increase in
serious: irreversible or incapacitating. reversible illness ‘or
which may pose a substantial present.-or potential hazard to
human health or the environment because of its quantity,
concentration or physical, chemical.or infectious characteris-
tics. This term- includes, ‘but is not. limited to, substances
which are toxic, corrosive, flammable, irritants; strong sensi-
tizers or explosives as determined by the department.

(5) “Industrial wastes” include. liquid - or other: wastes
resulting from any proeess of 1ndustry, manufacture, trade or
business or the development of any natural resource.

(6) “Mumcrpalrty means-any city, town, village, county,
county utility district; town sanitary district, public inland
lake protection- and rehabrhtatron drstrrct or metropolrtan
sewage district. :

{T)" “Nonproﬁt—shanng corporatron” means a nonstock
corporatron ‘organized under ch.-181 or correspondrng prior
general corporation laws. -

+(8) “Other: wastes” rnclude all other substances, -except
industrial wastes and sewage, as the latter term is defined in's.
144.01; whichpollute any of the surface-waters of the state.
The term also.includes ‘“unnecessary siltation” resulting from
operations-such as the washing. of vegetables or raw food
products;gravel washing, stripping of lands for development
of :subdivisions, ‘highways, quarries -and gravel pits, mine
dramage, cleaning of. vehrcles or barges Or gross neglect of
land erosion.

*(9) “Owner” ‘means the state, county, town, town sanrtary
drstrrct city, village, metropolitan sewerage district, corpora-
tion, firm, company, institution orindividual owning or
operating any water: supply, sewerage or water system. or
sewage and:refuse disposal plant:

:(9m)-*‘Person’ ‘means..an individual, owner, operator,
corporatron partnershrp, association, -municipality, - inter-
state agency, state agency or federal agency.

#(10) “Pollution” includes contaminating or rendermg un-
clean or impure the waters of the state, or making the same
injurious to public health, harmful for commercial or recrea-
tional use; or deleterious to fish, bird, animal or plant: life,

(11).“Refuse” means all matters produced from industrial
or community, life, subject to decomposition, not defined as
sewage.

(12) “Secretary means the secretary of natural resources.

- (13) “Sewage’” means the water carried wastes created in
and to.be conducted away from residences, industrial estab-
lishments, and. public buildings.as defined in s. 101.01 (2),
with such surface water or groundwater as may be present.

. (14) ““*Sewerage system” means all structures, conduits and
pipe lines by which sewage is collected and disposed of, except
plumbmg inside.and in connection with bulldrngs served; and
service pipes from building to: street main.

(15) “Solid waste™ teans any garbage, refuse, sludge from
a waste treatment plant, water supply treatment plant or air
pollution control facility and other discarded or salvageable
materials, including solid, ‘liquid, semisolid, or contained
gaseous materials resuiting from industrial, commercial, min-
ing and agricultural opetations, and from community activi-
ties;~but. does not include solids or dissolved material in
domestic sewage, or solid or dissolved materials in irrigation
return flows or.industrial discharges which are point sources
subject to'permits under ch. 147, or source, special nuclear or

y-product material as defined under s. 140.52.

“(17)““System or plant” includes water and sewerage sys-
tems and sewage and refuse disposal plants.

(18) “Wastewater” means all sewage.

“(19) “Watetrs of the state” includes those portrons of Lake
Mrchrgan and Lake Supérior within the boundaries of Wis-
consin, and “all lakes, bays rivers, streams, springs, ponds,
wells, impounding reservoirs, marshes, watercourses, drain-
age systems and other surface water or groundwater, natural
or--artificial, pubhc or:: prrvate within the state or its

jurisdiction. :

-(20) “Water supply” meéans the sources and therr sur-
roundings from which water - is supplred for drinking or
domestrc purposes.

- (21) “Waterworks,” or “water system” means all struc-
tures, conduits and appurtenances by means of which water is
delivered to consumers except piping and fixtures inside
burldmgs served, and service pipes from building to street

main.
History: 197lc 185s. 7; 1975 c. 197 1979 ¢. 34 ss. 972dg to 972e 978k;
1979c 2215 l98lc 374; 1983a 36, 189; l987a 403.

SUBCHAPTER 11
WATER AND SEWAGE

144. 02 Samtary survey. (1) The department is authorized
to act with the U.S. geological survey in determining the
sanitary and other conditions and nature of the natural water
supplies of the state of Wisconsin, such water survey to have
for its objects:

"(a) To determine the nature and condition of the unpol—
luted natural water supplies of the state.

(b) To determine to what extent the natural waters are
being contaminated by sewage from cities.

(c) To'determiné to ‘what extent the natural waters are
being polluted by industrial wastes, and in what way these
wastes might be utilized for beneficial purposes.

(e) To assist in determining the best-source of water
supplies. ~
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(2) The department is hereby empowered and instructed to

make the necessary rules and regulations, in conjunction with
the U.S. geologrcal department to carry this sectron rnto
effect.
" History: 1971 ¢ 164
144.025 - Department ‘of natural resources—water re-
sources. (1) STATEMENT OF POLICY AND PURPOSE. The départ-
ment of natural resources shall serve as the central unit"of
state government to' protect, maintain and improve the
quality and 'mianagement of the waters of the state, ground
and surface, public:and private. Continued pollution of the
waters of the state’has aroused widespread public concern. It
endarngers-publi¢c health and threatens the general wélfare. A
comprehensive action program: directed at:all presernt -and
potential sources of water pollution. whether-home, farm;
recreational; municipal, industrial or commercial is neéded to
protect human life and health; fish-and-aquatic life, scenic and
ecological .values and domestic, municipal, recreational; in-
dustrial; agricultural and other uses of water. The purpose of
this. section is. to: grant ‘necessary: powers, and to organize a
comprehensive program under'a single state agency for the
enhancement-of the quality management-and protection of all
waters of the state; ground.and-surface, public-and private.
To the end that these vital purposes may be accomplished,
this section-and- all-rules. and.orders promulgated: under: this
section: shall: be: liberally construed -in-favor of the policy
objectives set forth in:this section. In:order. to.achieve the
policy objectives: of: this section, it is the express:policy of the
state to mobilize governmental effort-and resources. at:all
levels, state, federal and.loecal, -allocating such effort and
resources to accomplish the greatest result for the:people of
the state as a whole. - Because of .the rmportance of Lakes
Superror and Mrchrgan and Green Bay as vast water resource
1eservoirs, water quahty standards for those rivers emptyrng
into Lakes Superior and Mrchrgan and Green Bay shall be as
high as is practrcable

{2). POWERS AND DUTIES. (a) The department shall have
general supervision and control over the waters of the state.
1t shall carry. out the.planning, management and regulatory
programs necessary for implementing the policy and purpose
of this chapter. The department also shall formulate, plans
and programs for the preyvention and abatement of water
pollution and for the: maintenance- and rrnprovement of water
quality.. ...

- (b) 1. The department shall promulgate rules settrng stan-
dards of water quality to be applicable to the waters of the
state, recognizing that different standards may ‘be required
for different waters or portions thereof. ‘Water quality
standards shall consist of the designated uses of the waters or
portions thereof and the water quality criteria for those
waters based upon.the designated use. Water quality stan-
dards shall protect the public ‘interest, which include the
protectron of the.public health and welfare and the present
prrvate water supplres, propagatron of ﬁsh and aquatrc life
and wrldlrfe, domestic and recreational purposes and. agrrcul-
tural, commercial, industrial and other legrtrmate uses. Inall
cases where the potential uses of water are in conﬂrct water
quality standards shall be rnterpreted to protect the general
public interest.. ,

2.In adoptrng or revrsrng any water qualrty crrterra for the
waters of -the state or: any desrgnated portron thereof; the

a. At least annually publrsh and provrde publrc notrce of
water quality criteria to be adopted, revised or revrewed in the
following year.
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b. Consider information reasonably available to the de-
partment on the likely social, economic; energy’ usage and
environmental costs associated with attaining the criteria and
provide a description of the economic and social ‘considera-

‘tions used in the establishment of the criteria. -

c. Establish criteria. which are no more stringent than
reasonably necessary to assure attainment of the designated
use for the water bodies in question. -

d. Employ reasonable statistical technrques, where appro-
priate, in interpreting the relevant water quality:data.’

e. Develop a technical support document .whichlidentiﬁes
the scientific'data utilized, the margin of safety-applied and
any facts:and interpretations of those-data appliediin-deriving
the ‘water quality criteria; including: :the persistence;
degradability and nature and effects.of each substance.on'the
designated: uses; ‘and which provides:-a summary of the
information considered under this paragraph. - :

3. Subdivision 2 does not apply to rules pr omulgated under
this.paragraph by the: department for: any. substance ‘before
November 10, 1987

4 By -April '1,-1989, the. department shall review, in
aécor'dance with subd. 2, and as-necessary revise all water
quality criteria, except those for dissolved 'oxygen, tempera-
ture, pH and ammonia,; adopted under thrs par agraph before
November 10,71987: :

5. The department shall comply wrth thrs paragraph Wrth
respect to all water qualrty crrterra adopted or revrsed after
NoVember 10, 1987. clik

“ ¢y The department may: issue general orders and adopt
rules applrcable throughout ‘the''state’ for the.construetion;
installation, use and operation of practicable and .available
systems; methods -and ‘means for ‘preventing’ and abating
pollution of the waters'of the state.- :Such general orders and
rulés shall beé'issued: only after an opportunity to be’ heard
thereon hids been afforded to interested patties. :

(d) 1. The ‘départment may issue-special orders directing
particular' ownets to'secure such operating results toward the
control-of pollution  of the waters of the'state as the'depart-
ment prescribes, within a specified time:: Pending efforts-to
comply with any order, the department may: permit continu-
ance of operations on such:conditions as it prescribes. -If.any
owner 'cannot comply:with-an order-within the time specified,
the owner may, before the date set in the order, petition the
department to:modify: the order; .The-department‘may
modify-the order, specifying in writing-the reasons therefor.
If any order is not complied with ‘within the-time period
specified; the, department shall immediately notify:the attor-
ney. genéral -of : this fact.: - Within 30 days . thereafter, the
attorney. gener al shall forthwrth commence an: -action under s.
144.98;. 5

2. The department may issue temporary emer gency orders
wrthout prior hearing when: the department determines.that
the protection of the public health necessitates.such immedi-
ate‘action.-'Such emergency:orders shall take effectat.such
time as the department determines. Assoon as is practicable,
the department shall hold a public hearing aftér which it may
modify-or rescind the: temporary emergency order or issue'a
specral order:under subd. 1.. CH

.- (€)-Nowells shall be constructed rnstalled or operated to
wrthdraw water from underground sources for any. purpose
where the capacity and rate of withdrawal of all- wells.on'one
property:is in:excess of-100,000 gallons-a day without first
obtaining the approval of ‘the- department. - Ifs..144.026
applies to the proposed construction, the application:shall
comply:with s. 144.026 (5):(a). If-the department finds-that
the-proposed: withdrawal will-adversely affect.or- reduce the
availability of water to-any public utility in furnishing water
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to or for the public or does not meet the grounds for approval
specified under s. 144.026 (5) (d), if-applicable, it shall either
withhold its. approval or-grant a limited approval under
which it imposes such conditions as to location, depth,
pumping.capacity, rate of flow and ultimate use so that the
water supply of any public utility engaged in furnishing water
to or-for the public will not.be impaired and the withdrawal
will conform to the requrrements of's..144.026, if applicable.

The department shall require each person issued an approval
under this paragraph to report that person’s volume and rate
of withdrawal; as defined under s. 144.026 (1) (m), and that
person’s-volume and rate of water loss, as defined under s.
144.026 (1) (L), if any, in the form.and at the times specified
by the department. The department may issue general or
special orders it considers necessary to ensure prompt and
effective administration of this paragraph.

(f) The department shall make investigations and inspec-
tions to insure complrance with any general or special order
or rule which it issues,. In the exercise of this power the
department ‘may require .the submission and approval of
plans for the installation of systems and devices for handling,
treatrng or disposing of any wastes.

(8) The department may conduct scientific experiments,
investigations, waste treatment demonstrations and research
on any matter under its jurisdiction. - It may establish pilot
plants, prototypes and facilitiés in connection therewith and
lease or purchase land or equipment.

(h) The department, upon request, shall consult with and
advise owners having installed or about to install systems or
plants, as to the most appropriate water supply and the best
method of providing for its purity, or as to the best method of
drsposmg of wastewater, including operations and mainte-
nance, taking into consideration the future needs of the
community for protection of its water supply. The depart-
ment shall not be required to prepare plans. .

(i). The department shall supervise-chemical treatment of
waters for the suppression of algae, aquatic weeds, swimmers’
itch and other nuisance-producing plants and organisms,. It
‘may purchase equipment and may make a charge for the use
of the same and for materials furnished, together with a per
diem charge for any services performed in such work. The
charge shall be sufficient to reimburse the department for the
use.of the equipment, the actual cost of materials furnished,
and the actual cost of the services rendered

G). The department may, enter into agreements with the
responsible authorities of other states, subject to approval by
the governor, relative to methods, means and measures to be
employed to control pollution of any interstate streams and
other waters and to carry out such agreement by appropriate
general and special orders. This power shall not be deemed to
extend. to. the modification of any agreement with any other
state concluded by direct legislative act, but, unless otherwise
expressly provided, the department shall be the agency for the
enforcement of any such legislative agreement.

(k) The department may order or cause the abatement of
any nuisance affecting the waters of the state under ss. 146.13
and.146.14. .

(L) The department shall promulgate rules establrshmg an
examining. program for the certification of operators of
waterworks, wastewater treatment plants and septage servic-
ing vehicles operated under a license issued under s. 146.20
(3), setting such standards as the department finds necessary
to accomplish the purposes of this chapter, including require-
ments for continuing education. The department may charge
applicants a fee for certification. All moneys collected under
this paragraphfor the ‘certification of operators of water-
works, wastéwater treatment plants and septage servicing
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vehicles shall be credited to the appropriation under s. 20.370
(2) (bL). No person may operate a waterworks, wastewater
treatment plant or septage servicing vehicle without a valid
certificate issued under this paragraph. The department may
suspend or revoke a certificate issued under this paragraph
for a violation of any statute or rule relating to the operation
of a waterworks or wastewater treatment plant or to septage
servicing, for failure to fulfill the continuing education re-
quirements or as provided unders. 144.245 (3). The owner of
any wastewater treatment. plant shall be, or shall employ, an
operator certified under this paragraph who shall be respon-
sible for plant operations, unless the department by rule
provides otherwise. In this paragraph, “wastewater treat-
ment:plant” means a system or plant used to treat industrial
wastewater, domestic. ‘wastewater or .any combination of
industrial wastewater and domestic wastewater.

(m) Orders issued by the department shall be srgned by the
person designated by the board. ‘

(n) The department may accept gifts and grants from any

private or public source for any purpose under its jurisdiction
and may expend or use such gifts and grants for the purposes
for which received.
-“(p)- Beginning January'1, 1967, any provision of the state
plumbing code which sets specifications for septic tanks and
their installation shall be void unless it has been approved by
the department.

(q) The department may prohibit the installation or use of
septic tanks in any area of the state where the department
finds that the use of septic tanks would impair water quality.
The department shall prescribe alternate methods for waste
treatment and disposal in such prohibited areas.

(r) If the:department finds that a system or plant tends to
create a' nuisance or menace to health-or comfort, it shall
order the owner-or the person in charge to secure such
operating results ‘as’ the department prescribes, within a
specified time. 'If the order is not complied with, the depart-
ment may order designated changes in:operation, and if
necessary, alterations or extension to the system or plant, or a
new.systemor plant. If the department finds that the absence
of a municipal system or plant tends to create a nuisance or
menace to health or comfort, it may order the city, village,
town or town'sanitary district embracing the area where such
conditions  exist to.prepare and file complete plans of -a
corrective system-as provided by s. 144.04, and to construct
such system within‘a specified time.

(s) In cases of noncompliance with any order issued under
par. (d), (r) or(u), the department may-take the action
direCtedby the order, and collect the costs thereof from the
owner to whom the order was directed. The department shall
have . all ‘the ‘necessary powers needed to carry- out this
paragraph including powers:granted municipalities under ss.
66.076 and 66.20 to 66.26. It shall also be eligible for financial
assistance under: ss. 144:21, 144.24, 144.241 and 144.2415

(t) The department may establish, administer and maintain
a safe-drinking water program no: less stringent than the
requirements of the safe drinking water act of 1974, P.L. 93-
523, 88 Stat. 1660.”

: () Under: the procedure specified in par. (v), the depart-
ment, -in consultation with the department of agriculture,
trade and. consumer: protection,. may order  or cause the
abatement-of pollution which the department has determined
to be significant and caused by a nonpoint source, .as defined
in s. .144.25 (2) (b), including poliution which causes the
violation of a water quality standard, pollution which signifi-
cantly impairs aquatic habitat or.organisms, pollution which
restricts navigation due to sedimentation, pollution which is
deleterious to human health or pollution which otherwise
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significantly impairs -water: quality, but not including any
pollution caused primarily by animal waste. .

" .(v)L: If the department determines under par. (u) that
significant pollution is caused by a nonpoint source, the
department shall send .a written notice of intent to issue an
order to abate-the pollution to the person whom'the depart-
ment determines to be responsible for-the nonpoint source, to
the department of agriculture, trade and consumer protection
and to the land conservation ‘committee created under s.
92.06 in every courity in which the nonpoint source is located.
The notice ‘shall describe ‘the ‘department’s: findings -and
intent,  and shall ‘include -a' date by which that person is
required to abate the pollution. That date shall be at least one
year after the ‘date of the notice: unless ‘the department
determines that the pollution is causing or will cause severe
water quality:degradation that could be mitigated or pre-
vented by-abatement actiontakenin less than oneyear. Inits
determination under this paragraph, the department. shall
consider the nature of the actual or potential damage caused
by the pollution and the feasnblhty of measures. to abate that
pollution.

2. If the nonpomt source whlch is the sub)ect of a notlce
under: subd. 1-is-agricultural; the department of agriculture,
trade and consumer protection shall do all of the following:

a. Upon receipt of the notice and in cooperation with. the
land conservation committee, provide to the person whom
the department has determined to be responsible for the
nonpoint-source a listing of management practices which, if
followed, would reduce pollution to-an:amount. which the
department of natural resources determines to be acceptable.
The list shall, with reasonable limits, set forth all of the
options which are available to the person to reduce pollution
to that amount.of pollution, and shall include an explanation
of financial aids-and. technical assistance which may: be
available to the-person for the abatement of pollution from
the department of agriculture, trade:and consumer protection
under: s..92.14 and from other sources. . .

b. Issue a report.to the department within one year after
the date of the notice which describes the actions taken by the
person-whom the department has determined to be responsi-
ble for- the -nenpoint source: and .a: recommendation as to
whether the department should issue an order to abate the
pollution caused by that nonpoint source.  Notwithstanding
subd. 1, the department may not issue an order to abate that
pollution until the department receives that report-unless the
department ‘determines that the pollution is causing or. will
cause severe water quality degradation which could be miti-
gated or prevented by abatement action taken in less than one
year and- unless the department.of: agriculture, trade and
consumer- protection: files a concurring determination. in
writing :with: the: depaxtment within 30 days after recelvmg
notice of the department’s determination.

(6) Personnel of all state agencies shall report any evndence
of water pollution found by them to the department.

:{(7) ‘Any owner: or-other person in interest may secure a
review of the necessity for and:reasonableness of any order of
the department under this section in the following manner:

" (a)~They shall first file with the department a .verified
petitionsetting forth specifically the-modification or change
desired in such order. Such petition must be:filed within 60
days of the:issuance of:the orders soughtito be reviewed.
Upon receiptof such a petition‘the department shall.order a
public hearing thereon and make such further investigations
as it shall‘deem advisable. Pending such review and hearing,
the department may suspend such-orders under-terms and
conditions to be:fixed -by the:department on application.of
any such petitioner.: ‘The department shall affirm, repeal or
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change the order in.question within 60 days after the close of
the hearing on.the petition.

(b) The determination of the department shall be subject to
review as provided in ch. 227.

* History: ' 1971 ¢. 307;1973 ¢. 243; 1975 ¢. 349; 1977 ¢. 29, 418; 1979 ¢. 34 ss
972f to 972m, 2102 (39). (d), ). 1979 ¢ 89, 176, 177, 1981 ¢. 3745. 131; 1985 a
60; 1987 a. 27 60, 297, 399,°403; 1989 a 3 366.

The supreme court overrules'its decxslon in Huber (117 W (2d) 355) and
adopts the so-called American rule for liability on use of underground waters.
State.v. Michels.Pipeline Constxucuon, Inc. 63 W (2d) 278, 21 7 NW (2d) 339,
219'NW (2d) 308’

Supplying of water to:its inhabitants by a municipality is not a proprietary
function immune from the provisions of ch. 144, because the protection of
publlc health is a matter of state-w1de concern over which the legislature may
exercise'its ‘police powers to insure a healthful water supply. See note to
66.065.. Vlllage of Sussex v. Dept. of Natural Resources, 68 W (2d) 187, 228
NW (2d).17

Department is authonzed not required, to set standards for sewer exten-

sion-approvals and may process sewer extension applications on a case by case
basxs(lzxgdex (2) (c). Wis. Environmental Decade v. DNR, 82 W (2d) 97 260
NW (2d) 67

“Madison’s power to forbid chemical treatment of Madison lakes was with-
drawn by (2) (i). Wis. Environmental Decade, Inc. v. DNR 85 W (2d) 518,271
NW (2d) 69 (1978).

The department of natural resources has the authonty to order a munici-
pality‘to construct a publi¢'water supply under.(2) (1), upon a finding that the
absence of a public water supply constitutes a nuisance or menace to health or
comfort, even though the electors of the mumclpahty voted against construc-
tion in a referendum. 60 Atty. Gen. 523

A municipality has no jurisdiction over chemlcal treatment of waters to
suppress aquatic nuisances. The department is granted statewide supervision
over‘aquatic nuisance control under (2) (i). Applications for permits to chemi-
cally treat aquatic nuisances under (2) (i) may be denied even though statutory
and regulatory requirements have been met if such chemical treatment would
be counter-productive in achieving the goals'set out in (1) 63 Atty. Gen. 260.

Department regulatory power over wetlands discussed. 68 Atty. Gen. 264

;- The public:trust doctrine. 59 MLR 787.

Theories of water pollution litigation. Davis, 1971 WLR 738

. Carr: ymg capacxty comrols fox recreation water uses. Kusler, 1973 WLR 1

144.0255 Municipal clean drmkmg water grants. (1) The
department may award a' municipal clean drinking water
grant; from the appropriation under s. 20.866 (2) (tb), to a
municipality fot capital Costs to achieve compliance with
standards for contaminants established by the department by
rule under the safe drinking water program under s. 144.025
(2) (t), if the municipality is not in compliance with those
standards on or after April‘1; 1990, if the municipality incurs
the capital costs after January 1, 1989, and if the violation of
the standards for' contaminants occurs in a pubhc water
supply owned by the municipality.

(2) The department shall approve grants under this section
equal to the following percentages of the amount by which
the reasonable and necessary capital costs of achieving com-
pliance with the standards for contaminants exceed an
amount‘equal to $25 times the population that is served by
the contaminated public water stipply for which a grant is
sought: - If thé reasonable and necessary capital costs of
achieving compliance with such standards are-an amount
equal toan amount that:is greater than $150 times the
populatlon that is'served by the contammated water supply,
90%

* (3) The departmerit shall rank apphcants for grants under
thls section on the basis of the severity of risk to human health
posed by each ‘applicant’s violation of the standards for
contaminants. If insufficient funds are available for provid-
ing grants to eligible municipalities, the department shall
allocate grants based on the severity of risk to human health.

(8) The department shall promulgate rules for the adminis-
tration of the program under this section that include’ the
establishment of which capital costs are eligible for reim-
bursement and the method for Iankmg apphcants under sub.
3).

‘ Hlstmy 19894 366.

144.026 Water resources’ conservation and management.
(1) DEeFINITIONS.<In this section:
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(a) “Approval’ means a permit issued under s: 30. 18 oran
approval under s: 144:025-(2) (e)-or144.04.

b “Authonzed base level of water loss” means any of the
following: -

1.'The maximum 30-day average water loss authorrzed asa
condmon of dan approval.:’ '

»: 2 If subd:'1 does notapply;the hrghest average daily water
loss over any 30- day penod that is reported to the department
or the publie service commission under.sub:(3) (c) ors. 30 18
(6) (c), 144.025 (2) (e), 144:04 o1-°196.98. :

3. If thete is no'water loss’ from an exrstmg wrthdrawal
zero gallons per day. :

() “Consumptive use” means a‘use of waters of the state
other than an interbasin diversion; that results in'a failure to
teturn any or all of the water:to the basin from which it is
withdrawn. “Consumptive uses” include, but are not limited
to,.evaporation and mcorpor atron of water into a pr oduct or
agncultural crop.: -

J(d)“Great Lakes basin means the water: shed of the Great
Lakes: and ‘the St.; Lawrence river ‘upstream from Trois
Rivieres, Quebec.

+:(e).“Great.Lakes charter” means the document establrsh-
mg the principles for: the cooperative.management of Great
Lakes water resources, signed by:the governors and premiers
of the Great Lakes region on February 11, 1985.:

:(f) “Great - Lakes region” :means the geographic region
composed of the states of Illinois, Indiana, Michigan, Minne-
sota;, New York; Ohio and- Wisconsm, the commonwealth of
Pennsylvania and the provmces of Ontario and Quebec
Canada. ,

(g) “Interbasin drversron” means a transfet of the waters of
the:$tate: from-either the :Great Lakes basin or the upper
Mississippi  river basin to.any other basin.

(h) “International joint commission” means the commis-

sion established by the boundary-water agreement of 1909
between the United States and Canada. -
+ (i) “Petrson? has:the meaning given in s: 144. 01 (9m) and
also: includes special purpose districts: established” under s.
66.072; other states.and provrnces and pohtrcal subdrvrsrons
of other states:and provrnces B

= (j) “Upper Mlssrssrppr river: basm” means the water shed of
the Mississippi river upstream from Cairo;Jlinois:

"(k) “Upper Mississippi river region” means.the geographic
région‘¢composed- of the states of Illmors, Iowa Mrnnesota
Mrssoun and Wisconsin.

= (k) “Waterloss” means aloss of: water from the basm from
whrch it is-withdrawn as‘a’ result of 1nterbasm drversron or
consumptrve use-or both..

(m).“Withdrawal’> means- the removal or takmg of water
from the waters of the state.

*(2) AGGREGATION OF MUL rrPLE-WImDRA-wArs;(a) In calcu-
latingthe total amount of an-existing or-proposed withdrawal
for purposes of determining the applicability of sub. (3); a
person shall -includeall- separate: withdrawals “which the
person- makes or proposes to make for a smgle use or for
related uses; i v

.7 (b In calculatmg the total amount of an exrstrng or
pr oposed water loss for purposes of determining the applica-
bility ‘of sub. (4), a person shall include all separate interbasin
diversions and consumptive uses, or combinations thereof,
which'the person-makes or proposes to make for a srngle use
or for related uses.

1 {3) REGISTRATION REQUIRED: (a) 1. Except as provrded in
par. (b);any person who;.on January 1, 1986, is making a
withdrawal averaging more than-100, 000 gallons per day:in
any 30-day period shall register the wrthdrawal wrth the
department before July 1,51987. = = oo
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2. Except as provided in par. (b), any person who, on or
after January.1, 1986, proposes to begin a withdrawal that
will average more'than 100,000 gallons per day in any 30-day
period - shall register the proposed withdrawal with the
department.-

(am) A registration under par. (a) shall contain a statement
of and supporting documentation for all of the following:
-+ 1. The source of the proposed: or existing withdrawal.

2. The location of any discharge or return flow.

*3."The location and nature of the proposed or existing
water use. " k

4; The actual-or estlmated average annual and monthly
volumes and rates of withdrawal.

'5.. The actual or estimated average annual and monthly
volumeés and. rates of water loss from the withdrawal.

(b) Paragraph (a) does not apply to any-of the following:

1A peison making a withdrawal who has been issued an
approval and, as a condition of the approval, is reporting the
volume and rate of withdrawal and, if applicable, the volume
and rate of water loss from the withdrawal to the department
or, if the person is a public utility, to the public service
commission. :

2. A person who is required to comply with sub. (4) before
beginning the proposed withdrawal.

- 3. A person’holding a permit under s. 147.02 or the federal

water pollution control act, as amended; 33 USC 1251 to
1376, for whom the department has established a water loss
coefficient, based on flow diagrams and other water use
information provided by the permittee, that the department
uses to calculate the permittee’s water loss.
..-{c) Each person who registers a' withdrawal under par. (a)
shall report the volume and rate of withdrawal and, if
applicable, - the volume and rate of water loss from the
withdrawal to the department in the form and at the times
required by-the department. = - .

«(d): The department shall.annually collect a water with-
drawal fee from each person who makes a withdrawal that
averages more than 100,000 gallons per day in any 30-day
period as follows:

1. From a person making a wrthdrawal averaging more
than-100,000 gallons per day but less than 5,000,000 gallons
per day in any 30-day period, $45.

- 2. From a person making a withdrawal averaging at least
5 000 000 gallons per day-butless'than 50, 000 000 gallons per
day in any 30-day period, $125. . ...

3. From a person making a withdrawal averaging at least
50,000,000 gallons. per day but-less than 500,000,000 gallons
per day in any 30-day period; $300. - .

‘4.: From. .a . person -making - a. withdrawal averagmg
500 000 000 gallons per day or more in any 30-day. period,
$600. ..

(e) All moneys collected under par (d) on or after August
9,.1989, shall be credited to the appropnatron under s. 20.370
() (ag).

- (8): WATER LOSS APPROVAL REQUIRED (a) Thrs subsecnon
applres t0.all. of the following::

+:1. A person to whom. a permrt has been issued under S.
30 18 or.who is requrred to obtain a permit under that section
before beginning or mcreasrng a withdrawal.

= 2:A person’ who is ‘operating a well under an-approval
issued under s 144.025 (2) (¢).or who is required to obtain an
approval under that par agraph before constructing or install-
mg ‘a well::

:-3;: An owner who is operatmg a system or plant ‘under plans
approved under's. 144.04 or who'is required to-submit plans
and obtain an approval under- that section before construc-
tion:or-extension of a proposed system or plant.
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.- (b) Before any person specified in par. (a) may begin a new
withdrawal or increase the amount of an existing withdrawal,
the person shall apply to the department under s. 30.18,
144.025.(2) (e) or 144.04 for a new approval or a modification
of its existing approval if either of the following conditions
applies:

1. The person proposes to begrn a new withdrawal that will
result in a water loss averaging more than 2,000,000 gallons
per day in any 30-day period.

2. The person proposes to increase an existing withdrawal
that will result in a water loss averaging more than 2,000,000
gallons:per day in any 30-day period above the person’s
authorized base level of water loss.

.+(5) APPLICATION; APPROVAL; DENIAL. (a) Apphcatzon An
application under sub. (4) (b) shall contain a statement of and
docéumentation for all of the following:

1.-The current operating capacity of the withdrawal sys-
tem, if the proposed increase requrres the expansion of -an
existing system.

2. The totdl new or increased. operatmg capacrty of the
withdrawal system. ,

3. The place and source of the proposed withdrawal.

4. The place of the proposed discharge or return flow.

5. The place and nature of the proposed water use.

‘6. The estimated average annual and monthly volumes and
rates of withdrawal:

7. The estimated average aninual and monthly volumes and
rates of water loss.

8. The anticipated effects, rf any, that the withdrawal will
have on existing uses of water resources and related land uses
both within and outside of the Great Lakes basin or the upper
Mrssrssrppr river-basin:

-*9, Any land acquisition; equipment, energy consumption
or ‘the relocation ‘or resiting of any existing community,
facility, right-of-way or structure that will be required.

- 10.~The -total antrcrpated costs of any proposed
constructron .

T1.°A list of all federal state, provrncral and local approv-
als, permits, licenses and other authonzatrons required for
any proposed construction:

13, A statement as to whether the proposed withdrawal
complies with all applicable plans for the use, management
and protectron of the waters of the state and related land
resources, including plans developed under ss. 144.025 (2) (a)
and 147.25 and the requirements specified in any water
quantrty resources plan ‘under:sub. (8).

14 A’rdescription of other ‘ways the applicant’s need for
water may be satisfied if the application is denied or meodified.

15 A descrrptron of the conservation practrces the appli-
cant intends to follow.:

16. Any other information requued by the department by
mle o

(b) Great Lakes basin; consultazzon reqmred If the depart-
ment receives an application that, if approved, will resultin a
new water loss to the Great Lakes basin averaging more than
5,000,000 gallons per day in any 30-day period, or anincrease
in an existing. withdrawal that will result in a water loss
averaging 5,000,000 gallons per day in:any 30-day period
above the applicant’s authorized base level of water loss, the
department shall notify the-office.of the governor or premier
and ‘the agency responsible.for management: of. water- re-
sources in-each state-and: province of the Great Lakes region
and, if required under the boundary water agreement of 1909,
the international joint. commission. - The department shall
also request-each state-and province that has cooperated in
establishing the regional consultation procedure under sub.
(11) (P to .comment on the application. In making its

89-90 Wis. Stats. 2558
determination on an application, the department shall con-
sider any comments*that are received within the time limit
established under par. (c).

(c) Department response. Wrthrn the time limit established
by the department by rule, which shall be consistent with the
time limit, if any, established by the governors and premiers
of the Great Lakes states and provinces, the department shall
do one. of the following in writing:

1. Notify the applrcant that the application is appr oved or
denied, and if it is denied, the reason for the denial.

- 2. Notify the applicant of any modifications necessary to
qualify the application for approval.
-, (d) Grounds for approval. Before approving an application,
the department shall determine all of the following:

1.-That no public water rrghts in navigable waters will be
adversely .affected.

2: That the proposed withdrawal does not conflict with any
applicable plan for future uses of the waters of the state,
including plans developed under ss. 144.025 (2) (a) and 147.25
and any water quantity resources plan prepared under sub.
(8).

3; That both the applicant’s current water use, if any, and
the applicant’s proposed plans for withdrawal, transporta-
tion, development and use of water resources incorporate
reasonable conservation practices.

.4. That the proposed withdrawal and uses will not have a
significant-adverse impact on the environment and ecosystem
of the Great Lakes basin or the upper Mississippi river basin.

.5, That the proposed withdrawal and uses are consistent
with the protection of public health, safety and welfare and
will not be detrimental to the public interest.

-6. That the proposed withdrawal will not have a srgmﬁcant
detrimental effect on the quantity and quality of the waters of
the state.

.- 7. If the proposed wrthdrawal will result in an interbasin
diversion, all of the following:

a. That each state or-province to which the water will be
diverted has déeveloped and is implementing a plan to manage
and conserve its’ own water quantity resources, and that
further development of its water resources is impracticable or

‘would have a substantial adverse economic, social or envi-

ronmental impact. -

*b.That granting the applrcatron will not impair the ability
of the Great Lakes basin or upper Mississippi. river basin to
meet its own water needs.

¢ That the interbasin diversion alone orin combmatron
with other water losses, will- not have a significant adverse
impact on lake levels, water use, the environment or the
ecosystem of the Great Lakes basin or upper Mississippi river
basin.

~d, That the proposed withdrawal is consrstent with all

applrcable federal, regronal and. interstate water. resources
plans. .
. (e)-Right to hearmg Except as provrded ins. 227.42 (4), any
person who receives notice of a denial or modification
requirement under par. (c) is entitled to a contested case
hearing under. ch. 227 if the person requests the hearing
within 30-days after receiving the notice. ,

«(f)-The department shall. charge each applrcant for an
approval under this subsection the fee established under sub.
(10) (a) 5. All moneys collected under this paragraph shall be .
credited to the general fund.

(6) APPROVAL. (2) Issuance; contents. If an application is
approved under sub. (5), the department shall modify the
applicant’s.existing approval or shall issue a new approval
that specifies all of the following: :

1. The location of the withdrawal.
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:.2.. 'The: authorized base level of .water loss: from the
wrthdrawal

3. The dates on whrch or seasons-during’ whrch water may
be withdrawn. :

4. The uses for whrch water may be wrthdrawn

5. The amount and quality of return ‘flow requrred and the
place of discharge.

6. The requrrements for teporting volumes and rates of
withdrawal and any other date specrf éd by the depar tment.

7. Any other condrtrons hmrtatrons and restrrctrons that

ensure the conservatron and proper management of the
waters of the'staté. "

8 Any requirements for metering, surverllance and report-
1ng th"t the de partment de ‘rm" ’es 1€

9.If the' depart' ent deterrnme hat a trme hmrt 1s neces-
sary, the date on whrch approval fo" 'he wrthdrawal expires.

(b) Review. The depar tment shall review each approval
prior to the expiration.date specified under par (a) 9, if any,
or wrthrn 5 years from the date of is rssuance and atleast every 5
years thereafter.

(c) Modification by:department, The. department may at
any time propose modrfrcatrons of the approval or additional
condrtrons, lrmrtatrons or restrrctrons determined to be neces-
sary to ensure continued comphanoe wrth thrs sectron or wrth
any. other applicable statute or rule, o ,

(d) Revocatron If the department determmes that a person
to whom an. approval has been issued would be unable under
any condrtrons lrmrtatrons or restrrctrons to. comply with this
section or another apphcable statute or rule it shall revoke
the approval " .

(e). Reguest. for. moa’ f catzon A person to whom an ap-
proval has been issued or any:person adversely affected by a
condition,: limitation or restriction of .an approval may, 1e-
quest. that the department modrfy a ondrtron, limitation or
restriction.of an-approval, . -

»+ (). Notice; right to:hearing . The depar tment shall notrfy the
person to whom the approval has'been issued and:any other
person who has:in writing requested notice ofithe receipt of a
request to modify an approval or of:the-department’s intent
to-modify. or revoke an.approval:. The:petson. to.whom the
approval is issued is entitled to-a contested case'hearing under
ch. 227 before-a revocation or modification takes effect. -Any
otheriperson who may be adversely affected by a-proposed
modification:is entitled to.a contested:case: hearmg under <ch.
227 before-a modification takes effect.:

2(g) The: department shall perrodrcally collect from each
person whose:application under this:subsection is:approved
the fee established under sub. (10) (a) 5.- All moneys collected
under'this paragraph shall-be credited to-the general fund.

: (7) EMERGENCY-ORDER:' The’deépartment inay, without a
prior heating; ordera persoii to-whom anapproval is issued
to immediately: stop a’withdrawal if the ‘department deter-
minés that there is a danger of imminent harm to the public
health, saféty or welfare; to the envir onment or to the water
resources or related land resources of:this state. - The order
shall: specify the -date ‘on: which' the ‘withdrawal- must. be
stopped and the date, if any, on which it may be resumed.
The order shall notify the person thatthe person may request
acontested case hearing under ch.-227." The hearing shall be
held-as-soon: as practicable. after recéipt of: a request for-a
hearing: - An‘emergency or:der remarns in effect pendrng the
result of the hearing. Tl it ,
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(8). PREPARATION OF WATER QUANTITY RESOURCES PLAN.
The natural resources board shall, :before August 1, 1988,
adopt and submit to the chief clerk of each house of the
legislature, for distribution to the legislature under s. 13.172
(2);:a long-term state water quantity resources plan for the
protection, conservation and.management of the waters of
the state:: The plan shall include, but need not be limited to,
the following:

- (a) The description. of'a system for allocatrng this state’s
water resources during a- water shortage or other emergency.

.(b) Identification of the existing uses of the waters of the
state

(c) An:estimate.of future trends in water-use.

(d) Recommendations for the use, management and pro-
tection of the waters.of the state and related land resources
that-will affect persons subject to sub. (4).

(9) AMENDMENT OF COASTAL MANAGEMENT PROGRAM. (a)
The Wisconsin . coastal. management .-council, established
under executive order number 62, dated: August 2, 1984, shall
amend this state’s coastal management program submitted to
the U.S.. secretary -of commerce under 16 USC 1455, to
incopo ate the requirements of this section and the findings
and purposes specified in 1985 Wisconsin Act 60, section 1, as
they apply to the water resources of the Great Lakes basm
and shall formally submit the proposed amendments to the
U.S. secretary of commerce. _

(b) After approval of the amendments submitted to the
U:S. secrétary ‘of cominerce under ‘pat. (a), the Wisconsin
coastal management council shall, when conducting federal
consistency reviews.under .16 USC .1456. (c), consider the
requirements, findings and purposes specified under par. (a),
if applicable.

-(c) If the department issues an approval for a wrthdrawal
to which this section apphes and the withdrawal is subject to
a.federal consistency review under 16 USC 1456 (c), the
Wisconsin coastal management councrl shall certify that the
withdr: awal 1s consrstent with this state’s coastal management
program o

_(10) RuLE MAKING FEES (a) The department shall promul-
gate rules establishing all of the followmg

1. The procedures for reviewing and acting on applrcatrons
under subs, (4 and (5).

2, Requrrements for reporting “volumes and rates of
withdrawals,

3. The method for deterrnmrng what portron of a with-
drawal co itutes a consumptive use.

4, Procedures for 1mp]ementrng the plan, adopted ‘under
sub. @®.

5. A graduated schedule for the fees required under subs.
(5) (Hand (6) (g) and a schedule for collécting the fees under
sub. (6) (g) periodically, "~

- (b) The department may promulgate any other rule néces-
sary ‘to implement this section.

(11) COOPERATION WITH OTHER STATES AND PROVINCES The
department shall do all of the following:

(a) Cooperate with the other Great Lakes states and

provmces to develop ‘and maintain a common base of infor-
mation on the use and managemient of the water resources of
the Great Lakes basin and to establish systematic arrange-
ments for the exchange of such information. .
. (b)Collect and-maintain information regarding the loca-
tions, types and quantities of water use, including water
losses, in-a form:that.is comparable to the form used by the
other Great Lakes states and provinces.

(c) Collect, maintain and exchange information on current
and projected future water needs with the other Great Lakes
states and provinces.
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(d) Cooperate with the other Great Lakes states and
provinces in developing a long-term plan for developing,
conserving and managmg the water resources of the Great
Lakes basin.

(e). As provided in the Great Lakes charter, par trcrpate in
the development of a regional consultation procedure for use
in exchanging information on effects of proposed interbasin
diversions and consumptive uses.

(f) Participate in the development of an upper Mississippi
river: basin regional consultation procedure for ‘use in ex-
changing information on the effects of proposed water losses
from that basin.

(12) MISCELLANEOUS PROVISIONS. (a) The enumeration of
any remedy under this section does not limit the right to any
other rémedy -available in an action under the statutory or
common law of this state or any other state: or- province,
federal law or Canadian law.

- (b) Proof of compliance with this section is not a defense in
any action not founded on this section;

' () This state reserves the right to seek, in any state, federal
or provincial forum, an adjudication of the equitable appor-
tionment of the water resources of the Great Lakes basin or
upper Mississippi river basin, and the protection and determi-
nation of its rights and interests in‘ those water resources, in
any manner provided by law. '

History: 1985a.60; 1987 a 2‘7 186; 1987 a: 403 s. 256; 1989 a. 31; 1989 a.
56 5. 259.

NOTE: Section 1 of 1985 Act 60, which created this section is entitled “Legis-
latlve fi ndmgs, purpose > :

144. 027 Compensation for well contamination. (1) DEFINI—
TIONS. In'this section:

(a) “Alternate water supply” means a supply of potable
water obtained in bottles by tank truck or by other similar
means.

(b) “Contaminated well” or “contaminated private water
supply” means a well or prrvate water supply ‘which:

1. Produces water contarmng one or more substances of
public health concern in excess of a primary maximum
contaminant level promulgated in the natronal “drinking
water standards in 40 CFR 141 and 143;

2. Produces water contamrng ohe or more substances of
public health concern jn excess of an enforcement standard
under ch. 160; or

3. Is subject to a written advisory opinion, issued by the
department, containing a specific descriptive reference.to the
well or private water supply and ‘recommending that the well
or private water supply not be used because of potential
human health risks.

(c) “Groundwater” means any of the waters of the state
occurrmg in’a saturated subsurface geologrcal formatron of
permeable rock or soil

(d) “Livestock™ has the meaning specified under s. 95.80
(1) (b) and includes poultry. ‘

(e) “Livestock water supply” means a well which is used as
a source of potable water only for livestock and which is:

" 1. Approved by the department of agriculture, trade and
consumer protection .for grade A milk production under s.
97.24; or ;

2. Constructed by bormg or drrllmg ~

... () “Private water supply” means a resrdentral water supply
or:a livestock water supply. »

- () “Residential water supply” m,eans a well which isused
as a source of potable water for. humans or humans and
livestock and is connected to 14-or less dwelling units.

- (h) “Well” means an excavation or-opening in the ground
made by boring, drilling or driving for the purpose of
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obtaining a supply of groundwater. “Well” does not include
dug wells.

(2) Du1IEes OF THE DEPARTMENT. The department shalk:

(a) Establish by rule procedures for the submission, review
and determinationi of claims under this section.
~(b) Assist claimants in submitting applications for com-
pensation under this section. v

(c) Issue awards under this section.

(d) Establish casing depth and other construction require-
ments for a new or reconstructed private water supply

(3) 'WELLS FOR WHICH A CLAIM MAY BE SUBMITIED; SUNSET
DATE. (2) A claim may be submitted for a prrvate water supply
which, at the time of submrttmg the claim, is contaminated.

(b) Claims may not be submitted under this section until

January 1, 1985.
. (4) WHO MAY SUBMIT A CLAIM (a) Except as provided under
par. (b), a landowner or lessee of property on which is located
a contaminated private water supply, or the spouse, depen-
dent, heir, assign or legal representative of the landowner or
1eSsee, may submit a claim under this section.

(b) The followmg entrtres may not submrt a claim:

" 1. The state.

2. An office; department, mdependent agency, institution
of higher education, association, society or other body in
state government

' 3.'An guthority created under ch.-231 or 234.

4 A crty, village, town, county or special purpose district.

5. A 'federal agency, department or mstrumentalrty

6. An interstate agency,

(4m) INCOME LIMITATION. (2) In order to be ehgrble for an

award under this section, the annual famrly income of the
landowner or lessee of ‘property on ‘which' is located a
contaminated water supply may not exceed $32, 000 or 125%
of the county median income for the county in which the
residence is located, whichever is greater.
- (b) ‘Except as provided under par. (d), annual family
income shall bé based upon the adjusted gross income of the
landowiier or lessee and-the landowner’s or-lessee’s spouse, if
any, as computed for Wisconsin income tax purposes for the
taxable year prior to the year in whichi the claim is made: The
county median income shall be determined based upon the
most recent statistics published by the federal department of
housing and urban -development for the year-prior to the year
of the enforcement order.”

“(c) In'order to. be eligible for an award under this section,
the claimant shall submit a copy. of the desrgnated income:tax
retiirns for the taxable year prior to the year in which the
claim is made together with the application under sub. (5).
The: claimant shall submit:a copy of the landowner’s or
lessee’s joint Wisconsin income tax return or,.if filing sepa-
rately, the landowner’s or lessee’s separate Wisconsit income
tax returnh and the separate Wisconsin income tax return of
his or her spouse, if any. -

(d) The depdrtment may' drsregard the Wxsconsm income
tax retirn for the taxable year prior to the year in which the
claim is made and may determine -annual famrly income
based uipon satisfactory evidence of adjusted gross income or
projected taxabie income of the landowner or lessee-and the
landowner’s or lessee’s spouse. in the current year.

. (5) APPLICATION. (d) A claimant shall submit a claim on
forms provided by the department. The clarmant shall verify
the claim by affidavit.. Co , ,

+ (b) The claim- shall contain: ;

1. Test results which show that the prrvate water supply is
contaminated, as defined under sub. (1) (b). } or 2, or
information to show that the private water supply is contami-
nated as defined under sub. (1) (b) 3; :
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2. Any information available to the claimant regarding
possible sources of contammatron of the private water sup—
ply; and

3. Any other information requested by the department

" (c) The department shall notify the claimant if the claim is
complete or specify theadditional information which is
required to be submitted. If the claimant does not submit a
complete claim, as determined by the department, the depart-
ment may not proceed under this section untrl it receives a
complete claim. :

(d): A claim constitutes ‘consent by the claimant to:

1. Enter the property where the private water supply is
located during normal business hours and conduct any
investigations or tests necessary to verify the claim; and

2. Cooperate with the state in any administrative, civil or
criminal action involving a person or activity alieged to have
caused the private water supply to become contaminated.

(e) The department shall consolidate clarrns if more than
one claimant submrts a claim for the same private water

supply. -

() The department shall allocate money for the payment of

claims accordrng to the order i in which completed claims are
received, - The depar tment may condrtronally approve. a
completed clarrn evenif. the appropriation under s. 20. 370.(4)
(cv) is msuffrcrent to-pay the claim. ‘The .department shall
allocate money for the payment of a claim which is condrtron-
ally: approved as soon as funds become avarlable

(6)- DETERMINING CONTAMINATION. (a) Contamination of a
private water supply, as defined under sub. (1) (b) Lor2,is

required to be established by analysrs of at least 2 samples of

water, taken at least 2 weéks apart, in a manner which assures
the validity of the test results. The samples, shall be tested bya
]aboratory certified under s. 144,95,

(b) The departiment may re_;ect test results whrch are not
sufficiently recent. .

(c) The depar tment atitsown expense may test addrtronal
samples from any prrvate water supply for which a claim is
submitted.

A7) PURPOSE AND AMOUNT 01= AWARD.. If the department
finds that the claimant meets all the requrrements of  this
section and rules promulga"ted -under-this section and that the
prrvate water supply is contaminated, the department shall
issue an award. The award may not pay more than 60% of

the eligible costs.  The award may not.pay any portion of

eligible costs in excess of $12,000. ‘Eligible costs include the
followmg items only: - ,

(a) The cost of obtaining an alternate water supply; -

(b) The cost of any one of the following:

L Equrpment used for treatmg the water;

2y Reconstructmg the prrvate water supply, ‘

) Constructrng a new pnvate water supply,

4. Provrdrng for a public water supply to replace the
private water ‘supply including costs related to connection to
‘the publrc water supply and costs related to specral assess-
ments and one-time mumcrpal charges for capital improve-
mernits and servrces mvolved in provrdmg the pubhc water
supply, or ‘

5, Provrdrng a connectron to an exrstrng prrvate water
supply;’

(c) The cost of abandoning a contaminated private water

supply; if a new private water supply is constructed or if

connection to a public or private water supply is provrded

(d) The cost of obtaining 2 tests to show that the private
water supply was contaminated if the cost of those tests was
orrgmally paid by the clarmant
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..(e) Purchasing and installing a pump, if a new pump is
necessary for the new or reconstructed private water supply;
and :

() Relocating pipes, as necessary, to connect the replace-
ment water supply to the buildings served-by:-it.

(8): CoraYMENT.. The department shall require a payment
by the-claimant equal to-the total of the following:

“(a) Two hundred fifty dollars; and :

(b) All eligible costs not paid under sub. (7) in excess of
$250. L

(9) CONTAMINATION STANDARD; NITRATIES. (a) This subsec-
tion applies t0.a private water supply which:

.« L. Is a-livestock water supply or is a residential water
supply which is used as a source of potable water for livestock
as well as for a residence; and .

.2, Is used at least 3 months each year and while in use
provides an estimated average of more than 100 gallons per
day for consumption. by livestock.

(b) Notwrthstandrng the requirement of contamination
under sub. (7), if a private water supply meets the criteria
under par. (a) and the claim is based upon contamination by
nitrates and not by any other substance, the department may
make. an award only if the private water supply produces
water containing nitrates in excess of 40 parts per million
expressed as nitrate-nitrogen.

(10) ISSUANCE OF AWARD, (a) The department shall i issue
awards without regard to fault.

(b) Contrrbutory negligence is not a bar to recovery and no
award may be diminished as the result of neg]rgence attribut-
able to the claimant or to any per son who is entitled to submit
a clarm '

(c) The department shall pay each claim within 30 days
after a completed payment request is submitted. The depart-
ment shall pay eligible costs.under sub. (7) based upon cost
tables and rules promulgated under sub. (11) (¢).

Q@ DENIAL OF CLAIM; LIMITS ON AWARDS. (a) Denial of
claim. The department shall deny a claim ift -

1. The c¢laim is not within the scope of this section.

2. The claimant submits a fraudulent claim.

3. The claim is for rermbursement of costs incurred before
the ‘department determined ‘that the claim was complete
under sub. (5) (c).

4. Ong or more of the ¢ontaminants upon which the claim
is based was-introduced into the well through the plumbing
connected to the well.

"5.0ne or more of the contaminants upon which the claim
is based was introduced into the well intentionally by a
claimant or a person who would be drrectly benefited by
payment of the claim. =

6. All of the contaminants upon which the claim is based
are naturally occurring substances and the concentration of
the' contdminants' in water produced by’ the well does not

'srgmﬁcantly ‘exceed the background concentration of the

contaminants in groundwater at that location

7. Except as provided in sub. (14), an award has been made
under: this section within the previous 10 years for the parcel
of Jand where the private water supply is located.

8. A residential water supply is contaminated by bacteria

‘or nitrates or both and is not contaminated by any other

substance.
9. A livestock water supply is contammated by bacterra

and'is not contaminated by any-other substance.

“‘(am) Emergency. Notwithstanding par. (a) 3, the depart-
ment may-authorize expenditures before a claim is submitted
if the. 'department. determines that an emergency situation
exists. The department shall establish standards and proce-
dures for the payment of claims in emergency situations.
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(b) Limits on awards; purposes. 1. An-award may. be issued
for-purchasing and installing a pump if a pump is necessary
for the new or reconstructed private water supply.

2. An award may be issued for water treatment only if the
contamination” cannot be: remedied by -reconstruction' or
replacement of the private water supply, or connectron to
another water supply is not feasible.:

3. An award may not be issued for the replacement of a
sand point well with a drilled: well unless: :

a. The department determines that replacement wrth an-
‘other'sand point well‘is not feasible; and: :

b. The department determines’ that ‘the” person”had no
“knowledge or reason to believe the sand point well would
become contaminated at the time-it was constructed. -

4. An award may not be issued:for the rermbursement of
costs of an alternative water supply incurred ‘before the
départment confirmed that contamination existed.

(c) Limits on.awards; costs determmed by rule. The depart-
ment shall determine’ by rule the usual and custorary costs of
‘each item for which an-award may be issued under sub. (7).
The rule shall reflect the range of costs resulting from
differences in costs. of” constructron, labor, equipment and
supplies thr oughout the state, various soil and bedrock
conditions, sizes'and depths of wells, types of well construc-
tion and other factors which may affect the costs. The
department shall determine the amount of all awards accord-
ing to the rules promulgated under this paragraph.

(d) Limits on awards; amount. Awards shall ‘be issued
subJect to the followrng limitations on amount:

1. If the contamination can be remedied by reconstiuction
of the private water supply, construction of a new prrvate
water supply or connection to an exrstmg publrc or private
water supply, the department shall issue an award for the
least expensive means of remedyrng the oontammatron .

2. If the contamination cannot be remedred by a new or
reconstructed private ‘water supply, the maximum award for
connection to an exrstrng public or private water supply is
150% of thie cost of constructing a new private water supply.

.3, An award for an alternate water supply is hmrted to the
amount’ necessary to obtain water for a one-year perrod
except as provided under sub. (13). L

(12) RECONSTRUCTION OR REPLACEMENT OF. WELLS If the
,department determines that the claimant is entitled to com-
pensation for reconstruction of a private water supply or
construction of a new private water supply,. the department
may issue the award only if all of the followmg condrtlons are
satisfied: .

(a) The well comphes with casmg depth and other con-
struction requirements established by the department ,

(b) If the well is a drilled well, it is.constructed by a well
drrller licensed under ch. 162 or, if the well is a sandpoint well,
it is’ constructed by a well dnller or pump installer licensed
under ch. 162, - . .

-(13) COORDINATION .OF COMPENSATION AND:REMEDIAL AC-
TION, If the secretary.determines that the implementationiof a
response to' groundwater contamination. by a-regulatory
agency. under: s.' 160.25 can be expected: to:remedy -the
contamination in a private water supply in 2 years-or less, the
secretary may order a delay in the issuance of an award-for up
to.a-2-year period. If the secretary issues an order under:this
subsection, the department: shall issuean.award for an
alternate water supply while the order is in effect or until the
well is no longer contaminated, whichever is earlier.. If, upon
expiration of the-order, the department determines that the
private water supply is not contaminated, the department
may not issue an award under.this section. :
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- (14) NEW CLAIMS. (2) New contamination: A claimant who
receives an.award for the:purpose-of constructing: or-recon-
structing a private water supply or connection to a private
water-supply may submit a new claim if the contamination is
from.a new source.and, if the previous award was for a new or
reconstructed prrvate water supply, the well was constructed
‘_properly .

(b) Fazlure to elzmmate contammatzon 1.A clarmant who
receives.an award for the purpose of constructmg or recon-
structing:a private water supply or connection. toa. pnvate
water supply may submit a new claim if the contammatron is
not eliminated and if the award was for a new or_recon-

water supply, the. ‘well was_constructed

.2,

properly‘ -
2. Only. one addrtronal claim may be submrtted under this

paragraph within 10 years after an awatd'is made

(15) TOLLING OF STATUTE OF LIMII‘AIIONS Any law lrmltmg
the time for commenicement of an action is tolled by the filing
,of a clarm The Iaw lrmrtrng the time for commencement of
the action is tolled for the périod from the first fi lrng of a
claim until the department issues an award under this section.
Ifa perrod of limitation'is ‘tolled by thie filing of a ‘claim, and
the tine remammg after issuance of the final award in‘which
anraction may be corimenced is less thail 30 days, the-period
within which the action ray be commenced is extended 630
days from the ‘daté’of issuance of the final award.”

*(16) RELATION TO OTHEK 'ACTIONS. (a) The existence of the
relief under this section is not a bar to any other statutory or
common law remedy:

(b) A person is‘not equrred to exha t the remedy avail-
able under this Sectioti before commencrng an action seekrng
afy‘other y or comnion law remedy.

“ (c) The ﬁndmgs and conclusrons under thrs sectron are not
admissible in any civil action.

(d) The staté is subrogatedto the rights of a clarmant who
obtains an award under this section in an amotnt equal to the
award. ‘All'moneys recovered under:this paragraph:shall be
icredited to'the environmental fund for environmental repair,

(17) APPLICABILITY. (2) A claim may be submitted irrespec-
tive of the timé when the contamination is'or could have been
-discovered-in. the: private. water. supply: ~A claim may be
submitted for.contamination: which commenced before May
115 1984; and contmues at the trme a clarm is submrtted under
this'section. =~ w0 s s

(b) This section does not: apply to contamrnatron whrch is
‘compensable undér subch. IL.of ¢hi*107 or's. 144.855:(4).

(18) SUSPENSION OR REVOCATION OF LICENSES. The départ-
ment may suspend orrevoke a-license issued underch. 162 if
the department finds that the licensee falsified information
submitted under: this section, . The department of industry,
labor and human relatrons may suspend.or revoke the Jicense

: f he depar tment of

sectron
_(a) Causes or exacerbates the contamination, of a prlvate
Water supply for the purpose of submitting'a claim under thrs

sectron, or

144 03 Vlsrtorial powers of department (1) Every owner of
anindustrial establishment shall furnish to the departmentall
information required by it in the discharge of its duties under
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s..144.025 (2).. Any member of the natural resources board or
any employe of the  department may enter any industrial
establishment for the purpose of collecting such information,
and no owner of an industrial establishment shall refuse to
admit such member or employe. The department shall make
such inspections-at frequent intervals. The secretary and all
members- of the board shall have power for all purposes
falling - within the department’s jurisdiction to. administer
oaths, issue subpoenas, compel the attendance of witnesses
and the production of necessary or essential data.

(2) Any duly authorized officer,; employe or representative
of the department may enter and inspect-any. property,
premises-or place on or at which any prospecting or metallic
mining operation or facility is located or is being constructed
orinstalled at any reasonable time for the purpose of ascer-
taining the. state of compliance with this chapter-and rules
adopted pursuant.thereto.. No person may refuse entry or
access to-any such authorized representative of the depart-
ment who'requests entry for purposes of inspection, and who
presents appropriate credentials, nor may any person ob-
struet,” hamper or interfere with any such inspection. The
department shall furnish to the prospector or.operator, as
indicated “in the prospecting or mining permit, a written
report setting forth-all observations, relevant: information

and.data which relate to compliance status.
~ History' 1973 c. 318; 1979.¢.:221 5..635; Stats. 1979 s. 144.03.

14404 Approval of. plans. Every owner within the time
prescribed by the department, shall file with the department a
certified copy of complete plans of a proposed system or plant
or extension thereof, in scope and detail satisfactory to the
department, and, if required, of ex1stmg systems or plants,

and such other information concerning maintenance, opera-
tion and other details as the department requires, including
the information specified under's. 144.026 (5) (a), if applica-
ble. Material changes with a statement of the reasons shall be
likewise submitted. * Before plans are drawn a statement
concerning the improvement may be‘made to the department
and the depaxtment shall, if requested, outline generally what
it will require. Upon receipt of such plans for approval, the
department or its duly authorized. representative shall by
return mail notify the owner of their acceptance. The notice
shall include the date of receipt. Within 90 days from the time
of their acceptance or within the time specified in s. 144.026
(5) (c) if applicable, the department or its authorized repre-
sentative shall examine and take action to appr ove, approve
conditionally or reject the plans and shall state in writing any
conditions-of approval or reasons for rejection. Approval or
disapproval of such plans and specifications shall not be
contingent upon eligibility of such project. for federal aid

The time: period-for review may be'extended by agreement
with: the owner if the.plans and specifications cannot be
reviewed within the specified time limitation due to circum-
stances beyond the control of the department or in the case of
extensive installation involving expenditures of $350,000 or
more: " The extensionshall not exceed 6 months. Failure of
the department or its-authorized representative to act before
the expiration of the time period allowed for review shall
constitute an approval ‘of the plans, and upon demand a
written certificate of approval shall be issued.- Approval may
be ‘subject to modification by the department -upon due
notice. Construction or material change shall be according to
approved plans only. The department may disapprove plans
which are not in'conformance with any existing approved
areawide waste treatment management plan prepared pursu-
ant to the:federal water pollution control-act, P.L. 92-500, as
amended, and shall disapprove plans that do not meet the
grounds for-approval specified under s:-144.026 (5) (d), if
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applicable. The department shall require each person whose
plans are approved under this section to report that person’s
volume and rate of water withdrawal, as defined under s.
144.026 (1) (m), and that person’s volume and rate of water
loss, as defined under s. 144.026 (1) (L), if any, in the form

and at the times specified by the department
History: 1977 c. 418; 1985 a. 60

144.05 Sewage drains; sewage dlscharge into certain

lakes. (1) "(a) When any city or village or owner has

constructed or constructs a sewage system complying with s.
144.04, the outflow or effluent from such system may be
dlscharged into any stream or drain constructed pursuart to

law, but no such outflow of untreated sewage or effluent from

a primary or secondary treatment plant from a city, village,
town, town sanitary district or metropolitan sewage district
in a county having a population of 240,000 or more, accord-
ing-to the latest U.S. bureau of census figures available
including any special census of municipalitiés within the
county, any part of which is located within a drainage basin
which drains into a lake of more than 2 square miles and less
than 16 square miles in area, shall be discharged directly into,
or through any stream, or through any drain, into such a lake
located within 18:miles of the system or plant of such city,
village, town, town sanitary district or metropolitan sewage
district. All necessary construction of plant, system or drains

for full:compliance with this subsection in the discharge of

untreated sewage or sewage effluent from all existing primary
or-secondary plants shall be completed by September 1, 1970,
and the.plans for any new system or plant shall include
provisions for compliance with this subsection.. The depart-
ment may-at any time order and require any owner of an
existing plant to prepare and file with it, within a prescribed
time, preliminary or final plans or both; for proposed con-
struction to.comply with this subsection. :

(b) :Any municipality, which, on April 30, 1972, has an
operating sewerage collection and treatment system and has
an application for attachment to a metropolitan sewerage
district pending in the county court, in such a county, any
part of which is located within such a drainage basin and
which is located within 10 miles of a metropolitan sewerage
district on September 1, 1967, shall be 4dded to the metropol-
itan sewerage districét upon application of the governing body
of the-municipality as providediin s. 66:205 (1), 1969 stats., if
such petitioning municipality pays its fair share of the cost of
attachment as determined by mutual dgreement or a court of'
competent jurisdiction.

(c) In lieu of the construction in compliance with the
foregoing provision for diversion from such lakes, any owner
of an existing plant, -on or before September 1, 1967, or any
owner of a new system or plant prior to construction of such
new system ‘or plant, may file with the department such plans
for advanced treatment of effluent from primary or second-
ary treatment as in the judgment of the department will
accomplish substantially the same results in eliminating nui-
sance conditions on such lake as would ‘be accomplished by
diversion of secondary sewage effluent from said lake (with-
out at the same time creating other objectionable or damag-
ing:.results), and such owner shall ‘be exempt from the
foregoing provisions of this subsection for diversion from
such lakes upon approval of such plans and installation of
advanced treatment facilities and procedures in ‘compliance
therewith, but nothing shall impair the.authority of the
department to require at any time preliminary or final plans,
or both,.for diversion construction.

) Any person violating this subsection: or any order
issued in furtherance of compliance therewith shall forfeit-to
the state not less than $100 nor more than $500 for each
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violation, failure or.refusal. Each day of continued violation
is ‘deemed - a separate offense. No such penalty:shall be
invoked during the time that any petition for review of an
order is pending under s. 144.025 (7) until final disposition
thereof by the courts, if judicial review is sought under ch.
221.

(2) The city or v111age or the owner of land through which
the drain is constructed may apply to the circuit court of the
county in which the land is located to determine the damages,
if any. No injunction against the use shall be granted until the
damages are finally determined and payment refused. Unless
within six months after the system is completed the owner of
thé fand institutes such proceedings the owner is barred. The
pr oceedrngs shall be accordmg to ch. 32, so far as applicable.

) Hrst]ory 1971 ¢. 164, 276; 1979c 3452102 (39) (8); 1979 ¢. 176; 1981 c
374 s. 150.

The original opinion of the supreme couit in 63 W (2d) 175, finding (1),
Stats. 1969, an unconstitutional delegation of legislative power to county
courts is wrthdrawn Madison Metropolitan Sewerage Dist. v. DNR, 66 W
(2d) 634 226 NW (2d) 184.

144.06 . House connections. To assure preservatron of pub-
lic ‘health, comfort and safety, any city, village or-town or
town sanitary district having a system .of waterworks or
sewerage, or both, may by ordinance require buildings used
for human habitation and located adjacent to a sewer or
water main, or in a block through which one or both of these
systems: extend, to be connected with either or both in the
‘manner prescribed. " If any person fails to comply for more
than 10 days after notice in writing. the municipality: may
impose a penalty or may cause connection to be made, and
the expense thereof shall be assessed as a special tax against
the property. Except in. 1st class cities, the owner may; within
30 days afterthe completion of the work, file a written option
with the municipal clerk stating that he or she cannot pay the
amount in one sum and asking that it be levied in not to
exceed 5 equal annual instalments, and the amount shall be so
collected with interest at a rate not to exceed 15%: per year
from the completion:of the work the unpard ba]ance tobea
special tax lien.
History: * 1979-c. 110s 60 (13); 1979 ¢.221; 1983 a. 150

144.07 Jomt sewerage systems. 1) The department of
natural resources may require the sewerage system, or-sewage
or refuse drsposal plant of any. governmental unit including
any-town, village or city, to be so planned and constructed
that it may be connected with that of any other town, village
or city, and may, after hearing, upon due notice to the
governmental units order the proper connections to be made
or-a. group of governmental units including cities, villages,
town sanitary districts or town utility districts may construct
and. operate a joint sewerage system under this statute with-
out being so required by order of the department. of natural
resources but following hearing and approval of the
department _—

“(Im) An order by the department for the connectron of
unincorporated territory to a city or village system or plant
under this section. shall not become effective for::30 days
following issuance. Within 30 days following issuance of the
order; the governing body of acity or village subject to:an
order under this section may commence an annexation-pro-
ceedinginders: 66.024 to annex the unincorporated territory
subject to.the order. If the result of the referendum under s.
66.024 (4) is in favor of annexation, the ‘territory shall be
annexed to the city or village for all purposes, and sewerage
service shall be extended to the territory-subject to the order.
If an application for an aniiexation referendum is denied
under s. 66.024 (2) or the referendurn under s. 66.024 (4) is
against ‘the ‘annexation, the order shall be void. If an
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annexation proceeding is not commenced within the 30- day

period, the order:shall become-effective..

-(2) When one governmental unit renders service to another
under- this section, reasonable compensation shall ‘be paid.

‘The officials in charge.of the system, of the governmental unit
furffnishing-the service shall determine the reasonable compen-
sation.and report to-its clerk:who shall; on or before August 1

of each 'year, certify a statemient thereof to the clerk of the
governmental: unit: recervmg the service. - This clerk shall
extend the amount shown in such-statement-as'a charge on

the ‘tax .roll; in the manner following: a) whére  the.sérvice

rendered is available to substantially all improved real estate
in’ the. member governmental unit receivingthe same; :the
charges shall be placed upon the tax roll of such member
governimental: unit-as a general tax; b) where ‘the service
rendered isfor the benefit of public highways in;-or real estate
owned or operated by, the member governmental unit receiv-
ing the same, the-charges therefor shall be placed upon the tax
roll of such membet governmental unit as a general tax; c)
where.the service rendered does not come under the provi-

sions of a).or b), the charges therefor: shall be placed upon the

tax roll of such member governmental unit as-a special tax
upon-each parcel of real estate benefited; and when collected
it shall'be paid to the treasurer.of the member governmental
unit rendering the service. ‘Where the charges are to. be
extended‘on’such taxroll under the provisions of ¢), the clerk
of the member governmental uni furnishing such service
shall itemize the ‘statement showing separately the amount
charged to each, parcel of real ¢ est ebeneﬁted if, due'to de]ay
in detetmmatron, su _char ge cannot be extended on the tax

roll of any partrcular year it shall be extended as soor as
possible.
(3) If the governrng body of any gover nmental umt deems

. ,(a) JSubmrt to arbrtratron by 3 reputable and expenenced

engineers, one chosen by each gover: nmental unit, and the 3rd
by.the other 2. If the e engmeers are unable to agree, the vote of
2 shall be the' decrsron They may affirm or modify the report,
nd § _thei cision in wntrng to each govemmen-
tal unit within. 30 days of’ their apporntment unless the time be
extended by agre ent_of the. governmental units. . The
decrsron shall be bmdmg Electron to so arbitrate shall be a
waiver of . rrght 0. proceed by ct n. Two-thirds of the
expense of arbitration shall be paid by.the governmental umt
requestmg it, dnd. the balance by the other it

(b) Institute a proceedmg for ]udrcral revrew under ch. 227.

(@) (a) Any 2.or more governmental units; including cities,
vrllages, ‘town: sanitary- districts or, town utility. districts not
wishing to procéed under sub. (2). may. jointly. construct,
operate-and maintain ajoint sewerage system, inclusive of the
necessary intercepting sewers and sewerage treatment works.
Such joint action by:2 governmental -units shall be carried out
by a-sewerage commission consrstmg of :one: memberap-
pointed by each: of the governing bodies of such governmen-
tal units and-a. 3rd member to.be selected by the 2. members so
appointed;-or in liew thereof said sewerage .commission:may
consist :of 2:members appointed by the governing-body. of
each’ governmenta] unit-and-a 5th-member to be selected by
the 4-members.so appointed or where more: than 2, govern:
mental units act to form the commission, the representation
on, the commission, shall:be:in: accordance with a resolution
approved by ithe member: govemmental units.

{(b) 1. :Where such sewerage commission shall:consist of 3
members, the-members: chosen: by the 2 members: first ap-
pointed:shall serve for 2-years, while the members appointed
by the governing bodies-of the 2-governmental units shall
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serve for terms of 4 and 6 years, respectively, the length of
term  of each fo be determined by lot. - All subsequent
appointments,. except for unexpired' terms, shall be for 6
years. - All such members shall serve until their successors
shall have been appointed and shall have qualified.

--2.. Where such sewerdage commission shall consist of 5
members, the member chosen by the 4 members first ap-
pointed shall serve for one year, while the members appointed
by the governing bodies of the 2 governmental units shall
serve for terms of 2, 3,4 and 5 years respectively, the length of
terms of each to be determined by lot. All subsequent
appointments, except for unexpired terms, shall be for 6
years. All such members shall serve until their successors
shall have been appointed and shall have qualified.

3. Where such sewerage commission representation shall
be formed by approval of a resolutron the resolution shall
state the method of apporntrng commissioners and the term
of office of each commissioner.

-(¢) The sewerage commissioners shall pro;ect plan, con-
struct and maintain in the district comprising the member
governmental units mterceptmg and other main sewers for
the collection and transmission of house industtial and other
sewage to a site or sites for disposal selected by them, such
sewers to be sufficient, in the judgment of the sewerage
commissioners, to care for such sewage of the territory
included in such district.” The sewerage commissioners shall
project, plan, construct and operate sewage disposal works at
a'site or sites selected by them which may be located within or
outside of the territory included in the district. The sewerage
commissioners may also project, plan, construct and main-
tain intercepting and other main sewers for the collection and
disposal of storm water which-shall ‘be separate from the
sanitary sewerage system. The sewerage commissioners may
also project; plan, construct and operate solid waste disposal
works at a site or sites selected by them which may be located
within-or outside of the territory included in the district or by
contract with counties or municipalities: which have solid
waste disposal facilities. - The .sewerage commissioners may
employ and fix compénsation for engineers; assistants, clerks,
employes-and laborers, or.do such other things as may.be
necessary for the due: and proper execution of their: duties.
Such sewage disposal works may be used by the sewerage
commissioners .and by such governmental units for. the
disposal of garbage, refuse. and rubbish. ]

(d) Such sewerage commission shall constitute a body
corporate by ithe name of (Insert, name of governmental
units or area) Sewerage Commission,” by which in.all pro-
ceedings it shall thereafter be known. It may purchase, take
and hold real ‘and personal property for its use and convey
and dispose of the same. This grant of power . shall ‘be
retroactive to September 13, 1935 for commissions formed
prror to January 1, 1972. Except as provided in this subsec-
tion ‘the séwerage commissioners shall have the power:and
proceed as ‘a‘common council and board of public works in
cities in carrying out the provisions of-par. (c). All borrowing
under s. 24.61 (3) (a) 5 and all bond issues and appropriations
made-by said sewerage commission shall be: subject, to. the
approval-of the governmg bodres of the respectrve govern-
mental units:

(e) Each such governmental unit- shall pay for its propor-
tionate share of such sewerage system, including additions
thereto, and also-its proportionate share of all operation and
maintenance costs as miay be .determined by the sewerage
commission. : Each governmental unit ‘may- borrow money
and.issue revenue or general obligation bonds therefor; for
the acquisition, construction, erection, enlargement and ex-
tension of a joint sewage disposal plant or refuse or rubbish

sub. (3) (b).
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or solid waste disposal plant or system or any combination of
plants provided under this section, and to purchase a site or
sites for the.same.: Each governmental unit may, if it so
desires, proceed under s, 66.076 in financing its portion of the
cost of the construction, operation:and maintenance of the

joint sewage disposal plant or plants provided. for in- this
‘section,-or system.

(f) Any such governmental unit being aggrieved by the
determination of the sewerage commission on matters within
its jurisdiction may appeal to the circuit court as provrded in

- History: 1971 c. 89; 276; 1977 . 187 1979.c. 176 1985 a.49 .
Sub, (im) does not violate Art. IV, sec. 1. See note to Art, 1V, sec. 1 crtmg
City of Beloit'v: Kallas, 76 W (2d) 61 250 NW (2d) 342.

- -Joint sewerage commission may-enact and enforce regulations requrred of
it under Clean Water Act of 1977, but it cannot make appropriations or issue
l()}(;nds wrthout approval of govermng bodres which established it. 68 Atty.

1,

144.08 DiSposal of septage in municipal se.wage systems.
(1) DerINITIONS. In this section: -

: (a) “Septage” means the scum, liquid, sludge or other
waste. from a septic tank, soil absorption field, holding tank
or privy. This term does not include the waste from a grease
trap. ,

(b) “chensed drsposer means & per son engaged in servic-

rng, as defined in s, 146.20 (2) (f), under a license issued under

s. 146.20 (3) (a).
(2) REQUIREMENT TO IREAT'SEPTAGE. A municipal sewage
system shall accept and treat:septage from a licensed disposer

.during the period-of time commencing on November 15-and

ending on April 15. The sewage system may, but is not
requrred to, accept and treat; septage at other times during the
year. :
(3) EXCEPTIONS (a) Notwrthstandmg sub. (2), 2 municipal
sewage system is not required to accept septage from a
lrcensed disposer if:

1. Treatment of the septage would cause the sewage system
to. exceed * ‘its operatmg design capacrty or to violate any
applrcable efﬂuent limitations" or stanidards, water qualrty

‘standards or,any other legally applrcable requrrements, in-

c]udrng court orders or state or federal statutes, rules, regula-
tions or orders;
" 2. The septage i§ not compatrble with the sewage system;

3. The licensed disposer has not applied for and received
approval undei sub, (5) to.dispose of septage in the sewage
system or the licensed drsposer fails to comply with the
disposal'plan; or. ...

-4, The lrcensed drsposer farls to comply wrth septage
drsposal rules promulgated by the municipal sewage system.

(b) The municipal sewage system shall accept that part of
the total amount of septage offered for disposal which is not
within the exceptions in par, (a).

(4) PriORITIES. If the mumcrpal sewage systém can accept
some, but not. all of the septage offered for drsposa] the
mumcrpal sewage system may accept septage which is gener-
ated within the sewage service area before acceptrng septage
whrch is generated outsrde of the sewage service area.

(8) DISPOSAL PLAN' (a) Each’ year a licensed disposer may
apply to the municipal sewage system, prior to September 1,
for permission to dispose of septage in.the sewage system. -
~(b):The-municipal sewage system :shall approve applica-
tions for septage disposal, orreject those applications which
are within'the exceptrons in sub. (3) no later than October 1
of each year. .

-(¢) The municipal sewage system may impose: reasonable
terms and conditions for septage disposal including:

- 1.-Specific quantities, locations, times-and methods for
dischargeof septage into the sewage system. L
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2. Requirements to report the source and amount of
septage placed in the sewage system.:

3 Requlrements to analyze septage characterrstrcs under
sub. (6).

4, Actual and equitable disposal fees based on the volume
of septage introduced into the municipal sewage system and
calculated at the rate applied to other users of the municipal
sewage system, and including the costs of additional facilities
or- personnel necessary ‘to accept septage at the:point of
introduction into the municipal sewage system.

(d) The municipal sewage system shall prepare a disposal
plan for each licensed disposer whose application for septage
disposal is approved. . The disposal plan shall consist of the
approved -application and all terms and condrtrons imposed
on the licensed disposer. -

(6) ANALYSIS OF SEPTAGE. The mumcrpal sewage system
may require the licensed disposer to analyze representative
samples-of septage placed-in the sewage system in order to
determine the characteristics of the septage and the compati-
bility of the septage with the municipal sewage system. The
municipal sewage system may not require the analysis' of
septage from exclusively residential sources.

(7) DisPOSAL FACILITIES. A municipal sewage system which
isTequired to accept and treat septage shall provide adequate
facilities' for-the ‘introduction of septage into the sewage
system

-/(8) MODEL ‘REGULATION. The department shall prepare a
model septage disposal regulation which may ‘be used by
munrcrpal sewage systems in the implementation of this
section..

9) LAND DISPOSAL NOT PROHIBITED. This section shall not
be construed as a prohibition of the land disposal of septage.

The land disposal of septage is governed by . 146 20
.. History: .. 1983 a. 410; 1989 a..31, 359 .

144.09 _Enforcement. Records required by the department
shall be. kept by the owners and the department supplied with
certified copies and such other information as it may require.
Agents of the depar tment. may enter buildings, structures and
premises of owners supplying the public or ‘industrial plants
with water, ice, sewerage systemns, sewage or refuse disposal
service and private pr. opertres to collect samples, records and
information, and to ascertain if" the rules and orders of the
department are complied with. The department of justice
shall assrst 1n the enforcement of thls chapter

144.14 Nondegradable detergents, sale prohibited. On
and after December 31, 1965, the sale and use of nondegrad-
able-detergents contarnrng alkyl benzene sulfonate is prohib-

ited in this state.
History: - 1971 c. 40.

144.15 Mercury discharge into water. Drscharge of mer-
cury compounds and metallic mercury into the waters of this
state by ¢ any person shall be limited to fifteen-hundredths of a
pound of mercury per day aver aged over a 30-day period, and
not more than one-half pound in any one day. The depart-

ment may establish lower maximum discharge limits by rule
k Hlstory 1971 c. 272 1979 ¢ 34s 984p, Stats. 19?95 144.15. ’

144 21 - Financial assuatance program. (1) The legislature
finds that state financial assistance for the construction and
financing of pollution prevention and abatement facilities is a
public purpose and a proper state.government function:in
that the state is trustee of the waters of the state and that such
financial assistance is necessary to protect the purity of state
waters.

(2) In order that the constr! uctron of pollution prevention
and abatement facilities necessary to the protection of state
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waters be encouraged, a state program of assistance to
municipalities and school districts for the financing of such
facilities is established and a program of state advances in
anticipation of federal aid reimbursement is established to
meet the state’s water quality standards. - These state pro-
grams shall be administered by the department of natural
resources and the department shall make such rules as are
necessary for the proper execution of the state program

“(2m) In this section “estimated reasonable costs” include

the costs of preliminary planning to determine the economic

and engineering feasrbrlrty of pollution prevention and abate-
ment facilities, the engineering, ‘architectural, legal, fiscal and
economic mvestrgatrons and studies, surveys, designs, plans,
workrng drawings; specifications, procedures and other ac-
tion necessary to: the construction of pollution preventron
and abatement facilities and the etection, building; acquisi-
tion, alteration, remodeling, improvement or extension of
pollution preventron and abatement facilities and the inspec-
tion and supervision of the constructron of pollutron preven-
tion-and abatement facilities. - '

(3) (2) The depar tment shall estabhsh criteria to determine
those municipalities and school districts and pro;ects which
are eligible for the state program and to deter: mine appropri-
ate prrorrtres among the projects.

(c). All munrcrpalrtles and school districts are eligible for
agreements under sub. (6) (a) and (b) based on the criteria in
this paragraph The criteria shall consider the health hazards
of existing conditions, the extent and nature of pollution, per
capita costs of the project, property valuation of the munici-
palities or school districts as equalized by the state, income of
the residents. in the municipalities or school districts, the
availability of federal funds. for the project, soil conditions,

the. feasibility and practicality of the project, the borrowing

capacity of the municipality or school district and any other
factors which the department considers important. - Munici-
palities. or school - districts commencing projects but. not
completed prior to January 18,.1970, shall be deemed eligible
for agreements under sub. (6) (a) and (b). . School district
projects-are not eligible.if the project is located within the
corporate. limits of a city or of a vrllage wrth an operating
mumcrpal sewage system.

4) Munrcrpalrtres or school districts whrch desire to par-
ticipate in the state program shall submit application for
patticipation to the department: The application shall be in
such form and include such 1nformatron as the department
prescrrbes

(5) The department shall review appllcatrons for par ticipa-
tion in the state program. Tt shall determine those applica-
tions which meet the criteria it established under sub. (3), and
shall arrange the. applrcatrons m appropriate prrorlty order.

.(6) The depar tment may enter into agreement with munici-
palrtres and school districts to provide state assistance for-the
financing of those pollution. prevention and abatement facrh-
ties projects it approves-under sub. (5).

“(a) The department may enter into agreements with munic-
ipalities and school districts to make payments to'them from
the appropriation made by s. 20.370 (4) (ca) to pay not less
than 25% and not more than 30%. of the estimated reason-
able costs of the approved project. - These payments shall be
in-even annual amounts and shall extend for a period of not
less than S:years and not more than 30 years. The department
shall.not enter into such:additional agreements after-July 1,
1969, but- shall- continue to. make payments on existing
agreements  until -the terms: of the agreement are fully
satisfied. ;
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- (b) The department may enterinto-agreements with munic-

'1palrtres -and school districts'to. make: payments to them from
the appropriations made by-s. 20.866 (2) (tm). .

¢ 1, These payments shall not exceed 50% of the approved
pro;ect 'in’ conjunction’ with ‘the state program of advance-
‘ment inanticipation of federal reitbiirsement under sub.’(2).
To provide for the financing of pollution prevention and
‘abateément facilities, the natural résources board, with the
approval of the governor, subject to the limits of s. 20.866 (2)
(tm) may-direct that state debt be contracted as set forth:in
subd:2'and: subject to the limits set therein. Said debts shall be
‘cotitracted -for in the manner and form as the legrslature
hereafter prescribes. - -

"2.71t-i8 ‘the intent of ‘the legrslature that ‘state debt not to
exceed $150,850,000-in-the 10-yeat period from:1969to 1979
‘may bé' incurred for state water pollutron and abatement
‘assrstance 2

(¢) 1. The department ‘Thay enter info ‘agreements with
munrcrpalrtres and school districts to make payments to them
‘from the’ approprratron ‘under §:'20.370 (4) (ca) to provide
difect financial assistance for smaller projects for sewage
treatment facilities, including but niot limited to chlorination
treatment, phosphate removal and other 1mprovements to
sewage treatment capabrhtres R

‘2. After’ June 30, 1988, and before July~1, 1990, ‘the
department may enter into agreements with munrcrpalrtres to
provide grants under ‘this section’ from the appropriation
under-s.20.370 (4) (ca) for planning for piojects that-the
‘department determines‘are ‘mecessary to prévent'a municipal-
ity from significantly ‘excéeding” an effluent lrmrtatron, as
defined in s. 147.015 (6).

3UA grant under subd: T or 2 may not exceed 25% of the
_'elrgrble costs provrded in subd. 1 or2,or $15 000 whrchever is
less:

4. After June 30, 1988, and before July 1, 1990, the
,‘department shall give priority to payments requrred ‘under
sub.’ (8) over agreements for grants mder subd. 1 or 2, and
shall give norrty for grants under subd:. 2'0over '

'subd 1

‘(8).After June 30 197 t_he department may not enter 1nto
any agreements or contracts under sub. (6) (a) or (b), but the
department shall continue to make payments on. exrstmg
,,agreements and. ¢ ontracts until the’ terms of the agreements

:and contracts are fully satisfied. it
History: 1971¢.95;1975¢. 395, 734; 1977 ¢ 29,1979 ¢ 34 5. 974 10976,
2102 (39) (a), 1987, 399 1989 31 -

_144.23 Financralassislanceprogram sewerage systems.
(1). The financial assistance program established under this
section is. to be used only:if the applicant is unable to receive
assistance in a timely manner from the federal government
and:supplementary: funding -program-established under s.
-144:21.-Receipt of aid under this section makes the apphcant
mehgrble foraidunders. 144.21,. . ¢ ...

~(2) There is established a state program of assrstance to
.munrcrpalrtres and-unincorporated areas: for the purpose of
financing the construction-of water pollution abatement and
sewage. collection systems. . The: program shall:be ‘adminis-
tered-by: the: department which shall:make such-rules as are
-necessary for the:proper.execution of the program... -
+:(8) (@) Thé department shall establish criteria to determine
those municipalities and projects- which-aré eligible for the

‘department. - _
include such information as the-department prescribes.

app

year,
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state program and to determine appropriate prrorrtres by rule
among the projects.

(b) All' municipalities having a population of' ]ess than
10,000 are eligible for agreements under.sub. (6) based on the
criteria in this paragraph. . The criteria shall consider the

‘health ‘hazards of existing conditions, the adequacy of -the

existing water pollution abatement system, per capita costs of

the project, property valuation.of the municipalities as equal-

ized by:the state, income of the residents in the municipalities,
the.-availability .of 'federal funds for the project.and the
borrowing capacity of the municipality. Highest priority

shall: initially be given to. projects which have completed all

necessary planning and engineering and any other factors
which the department considets important Municipalities
commencing projects not completed prior to Iune 29, 1974
are ehgrble for agreements under sub: (6). ¢ . -

“(ay Municipalities which desire fo participate in the state
program shall submit application- for participation to-the
“The application shall be in such form and

(5) The depar trent shall’ review applications for participa-

itron in the state program. It shall deterniine those applica-

tions which ‘meet the cr iteria it establrshed under sub. (3) and

shall arrange the applrcatrons in approprrate priority order.
(6) (a) Upon approval of an apphcatron the department

may enter into. an agreément with the mumcrpa]rty to pay

..from the’ appropriation under s. 20.866 (2) (tm) an amount

not to exceed 50% of the estrmated reasonable costs of the
roved proyect The agreement shall be for such duration
and subject to such terms as the department may prescribe.
The .department shall not grant any municipality more than

10% of the funds available under s.20. 866 (2) (tm) for a given

(b) thrs subsectron estrmated reasonable costs” include
the costs of preIrmrnary plannrng to determine the economic
and engrneerrng feasrbrhty 'of .a proposed sewerage system
the engineering, archrtectural legal, fiscal and economic
investigations and studies, surveys, designs, plans, working
drawings, specrﬁcatrons, ‘procediifes-and other action neces-
sary to the construction of the project and the erection,

-building, @cquisition,’ alteration, remodeling, improvement
‘or .extension “of system facilities and - the inspection -and

supervision of the construction of such facilities. - . -

- (7) The'department shall-review and approve the plars and
specifications of all facilities designed -and constructed by
agreement under this section.

- (8) After June 30, 1978, the department may not enter into

'any agreements  or contracts’ under-this section, but the

department shall ‘continue :to make payments .on . existing
agreements and.contracts until the terms’ of the. agreements
and contracts ate fully satisfied. -

Hlstory° I973c 333 1977c 418

'.144 235 Fmancral asswtance program' local water quamy

p_lannmg (1);DEFINITIONS As used in this section: -

‘(@) “Designated local agency” means the designated local
agency.under section 208 of the federal act.
1 (b) *“Federal act”.means. the federal water: pollution con-
trol act amendments of 1972, P.L. 92-500, 86 Stat. 816.. .
- (2) STATE WATER:QUALITY PLANNING ASSISTANCE PROGRAM.
(a):The department shall: administer a- program-to provide
state assistance to designated local agencres forwater qualrty
p]annrng activities.

(b) The department shall establrsh grant ehgrbrllty criteria

for designated planning agencies seeking state assistance for

water quality planning activities. "~ The department. shall
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.consider the capacity of an agency to conduct areawide
planning activities in establishing these eligibility criteria.

~(c) A designated planning agency may receive state assist-
ance to conduct water quality planning activities if:

1. The designated planning agency -agrees to provide
planning matching funds. At 'a minimum, the department
shall require the designated planning.agency to agree to
provide planning matching funds in an amount equal to the
state assistance. The department may require the designated
planning agency todgree to pr ovide local matchrng funds ina
higher amiount.

2. The designated plannmg agency meets all grant eligibil-
ity criteria,

History: 1979c 2215 1985 a. 29

144.24 Fmanclal assrstance program, pomt source pollu-
tion abatement. (1) LEGISLATIVE INTENT. The legislature finds
that state financial assistance for facility planning, engineer-
ing design and construction of point source pollution abate-
ment facilities is a public purpose and a proper state govern-
ment functron in that the state is the trustee of the waters of
the state and that this financial assistance is necessary to
protect the. purrty of state waters. In order that facility
planmng, engineering design and construction of - point
source pollution abatement facilities necessary to the protec-
tion ‘of state waters be encouraged, a state program of
assistance to’ municipalities for-the financing of these activi-
ties'is established. The legislature further finds that in order
for ‘the construction of point source pollutlon abatement
facilities to proceed in an expedltrous manner it is appropriate
to meet the costs through the issuance of public debt,

’extendrng the financial obligation incurred over a gener atron
of beneficiaries of these facilities. ‘

(2) ADMINISTRAIION RULES. The state’s point source pollu-
tion abatement prograth shall be administered by the depart-
meént. The department shall make such rules as are necessary
fot the proper execution of the program

(&) DEFINIIIONS In this section: .

(a) “Federal act” means the federal water pollutron control
act P.L: 92-500, as amended.

. (b) “Point source pollution abatement facilities” means
those facilities eligible for ﬁnancral assrstance under title IT of
the federal act..

(c)“State program’ means the program of financial assist-

-ance for point source pollutron abatement establrshed under
this section.

(4) ELiGIBILITY. (a) The department shall by rule specify
criteria for: determining-eligible municipalities and projects
Afor funding by grants under this section. Where a municipal-
ity is serviced by more than one sewerage district for waste-
water pollution abatement, each service area of the munici-
pality shall be considered as a separate municipality: for
purposes of obtaining financial assistance under the state
program. ' Except as provided in this subsection, the depart-
ment shall promulgate rules which specify critéria for deter-
‘mining eligible participants and projects which comply with
the federal act and rules promulgated under the federal act.

(b) 1. Eligible projects relating to collectron systems in-
clude only the following:

-a. A-collection. system in an unsewered munrcrpalrty which
is constructing a new - wastewater treatment plant and collec-
tion system rehabilitation which is necessary to maintain the
total integrity of a sewerage system.

- b. A collection system which the department orders under
s. 144.07 (1) notwithstanding the outcome of the annexatron
referendum under s. 144.07 (1m).
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c. A collection system in an unsewered community which is
being connected to an existing wastewater treatment plant if
the municipality applied to the department-under sub. (5) for
financial assistance on or- after January 1, 1986, and the
municipality received, before January 1, 1987, a notice under
sub. (6) that the depar tment was ready to allocate funds to the

,munrmpalrty

2. Funding may not be provrded for that pomon of any
pro;ect related to industrial capacity that is defined under 33
USC 1284 (b) (1), as amended on May 16, 1978, as subject to
industrial cost recovery. Notwithstanding the federal act and

-regulations promulgated under-that act, the state program

does not require an mdustrral cost recovery system.
3. The amount of reserve capacity for treatment works

eligible for grant assistance is limited to that.future capacity

required to serve the users of the treatment wor! ks expected to
exist within the service area of the project 10 years from the
time the treatment. works are estimated to become opera-
tional or, in the case of interceptor sewers and- associated
appurtenances, the estimated date of operation. The depart-
ment, in consultation with the demographic services center in
the department of administration under s. 16.96, shall pro-

rmulgate rules. defining, procedures for projecting population

used in determining the amount of reserve capacity.

(c) 1. Every apphcant seeking. grants for construction
purposes under this section shall complete a staged facility
planmng, engineering design and envrronmental analysis
sequence developed by the department. The depar tment shall
model the required sequence after the staged planning, design

.and envrronmental analysis sequence under trtle II of the

federal act.
--2. If sources of funding for the. facrhty plannrng prescribed

under this paragraph are not available for these. activities,

grants provided under this section may pay 50% of the cost of

facility. planning.

2m. Amendmenis or applrcatrons for facrlrty planning
grants received after March 1, 1987, shall be funded at 50% of

‘the cost of the facility plannrng

3. If sources of funding for the engineering design pre-
scribed under this paragraph are not available for these
actrvrtres, grants provrded under this section may pay 75% of

the cost of engineering design activities.

4. Engineering design cost grants made from the appropri-
ation undeér s. 20.866 (2) (tn) shall be awarded at the time a
construction grant is awarded and may be awarded only if an

‘advance commitment for rermbursement is made under sub
. ( 9m). :

@]Ifa prOJect funded under this section fails, the depart-
ment may not require the recipient of the grant to reimburse
the department for costs determrned to be elrglble under this
section if all of the following apply:

1. The applicant initiates legal action and pursues the

-action to completion, uriless the department agrees otherwise,

to ‘recover costs from parties potenually liable for the pro-

ject’s failure and the: legal action is not resolved before May
11,.1990.

2. The applicant agrees in writing to pay to the department,

for the state-funded portron of the project, funds recovered

under the legal action in excess of the costof the legal action.

(5) APPLICATION. Municipalities which- desire to partici-
pate.in the financial assistance program under-this section
shall submit an application for participation: to the depart-
ment. The-application shall be in such form and include such
information as the depdrtment prescribes. The-department
shall review applications for. participation in the state pro-
gram.. It shall determine: those: applications which meet the
criteria it established under sub. (4).
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" (6) PrioriTIES. (a) Each municipality shall notify the de-
partment of its intent to apply for a grant under this section
by January 1:of each year. For those municipalities that
notify the department by .January -1, the department. shali
annually compile a funding list which ranks these municipali-
ties in the same order as they appear on the federal priority
list, prepared under the federal act, as of January 1 of each
year. Except as provided in sub. (7) (c) 4, if there is not
sufficient funding available-under this section to fund all
grant applications in one year, the department shall allocate
available funding to projects in the order in which they
appear.on the funding list.- The department shall not allocate
funds to a municipality that is on the funding list in a
particular -year if the municipality is not ready- to. begin
construction within 3 months of the-time when the depart-
ment is ready to allocate the funds, and the municipality can
reasonably expect to receive funds under the federal program
within 12 months of the time when the depar tment is ready to
allocate the funds.

(b) For those munlcrpalrtres that notrfy the department
after January 1 but before April 1 of each year of their intent
to apply fora grant under this section, the department shall
compile a funding list as of April 1 of each year. If funding
remains from the allocation under par. (a), the department
shall allocate -available funding to projects in the order. in
which they appear. on the funding list compiled under this
paragraph. - The department shall not allocate.funds to a
municipality under this paragraph that is on the funding list
in a particular year if the municipality is not ready to begin
construction within 3 months after the department is ready.to
allocate the funds and the municipality can reasonably expect
to receive funds under the federal program within 12 months
after the department iis ready to allocate the funds.

(© Ifa munrcrpalrty receives a notice that the depar tment is
ready to-allocate funds under par. (a) or (b) and, prior-to the
initiation of construction, the department determines that
revisions .to- the proposed project based upon srgmfrcant
newly discovered information or recent technological innova-
tion will reduce anticipated project costs- without impeding
the: achievement of discharge and effluent standards, the
department may reserve the funds previously -committed
under par..(a) or (b) for that municipality for a perrod not to
exceed one priority year after the funding list is comprled
under par. (2) or (b). .

. (7) PAYMENT. (a).1. Upon the completron by an apphcant
of all application requirements,  the department may enter
into: an agreement with a municipality for a grant of up to
60% of ‘the eligible costs of a project, except as provided
under. sub.. (4)-(c),-if the munrcrpahty is awarded a grant
before July 1, 1989.

2. Upon the completion by an applrcant of all applrcatron
requirements; the department may: enter into an agreement
with:a municipality for.a grant of up to 55% of the eligible
costs of the: prorect except as provided under sub. (4) (c), if
the municipality is awarded a grant after June 30, 1989, but
before July-1; 1990

- (b) No project funded under this sectron may receive state
:assrstance that, combined: with other nonlocal government
-assistance; exceeds 75% of the eligible cost of the project.

(c) 1.:Metropolitan. sewerage districts that.serve 1st class
cities-are limited in each fiscal year to:receiving total grant
awards not to.exceed 33% of the sum of the amounts in the
schedule for that fiscal year for the appropriation under:s.
:20.370 (4) (cf) and the amount authorized under sub. (10) for
that fiscal year plus the unencumbered:balance at the end of
the preceding fiscal year-for ‘the:amount -authorized under
sub. (10): “This'subdivision is not applicable to grant awards
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provided during fiscal years 1985-86, 1986-87, 1988-89 and
1989-90.

R Metropohtan sewerage districts that serve Ist class cities
are limited to new- project grant awards of not more than
$29,900,000 in fiscal year 1985-86, of not more than
$35,300,000 - in. fiscal year 1986-87, of not more than
$70,000,000 in frscal year 1988-89 and of not more than
$45,600,000 in fiscal year 1989-90 from the amounts autho-
rized under sub. (10), plus any unallocated balances from the
previous. fiscal year as listed in this subdivision which the
department determines, in accordance with its rules establish-
ing a priority funding list under sub. (6), will be available for
obligation during the succeedrng fiscal year.

3. Sewerage districts that do not serve lst class cities are
limited to new project grant awards that, in the aggregate for
all those sewerage districts, are not more than $70,500,000 in
fiscal year 1988-89 and not more than $48,338, 400 in fiscal
year 1989-90 from the amounts authorized under sub. (10),
plus, any ‘unallocated balances from the previous fiscal year as
listed in this subdivision which the department determines, in
accordance with its rules establishing a priority funding list
under sub. (6), will be available for _obligation during the
succeedmg fiscal year.

4. Of the additional $11,938, 400 authorized in subd. 3 by
1989 Wisconsin Act 366, for fiscal year 1989-90, the depart-
ment shall allocate'$5,969,200 to each of the first 2 mumcrpal-
ities, except a metropolrtan sewerage district that serves a Ist

class city, whose projects have the hrghest rankings on the

funding list under sub. (6) (a) The department may not
rélease the additional moneys authorized in subd. 3 to such
municipalities until the secretary certifies in writing that each
municipality has 51gned an agreement with the department
under which the municipality agrees to waive any further
challenge to the order of placement of any of its projects on a
priotity fundrng list establrshed by the department under sub

(6).

(8) CONDITIONS OF PAYMENT: (2) Water conservation. Each
mumcrpalrty receiving state assistance under this section for
the construction of a point source pollution abatement facil-
ity shall develop and adopt a program of water conservatron
no less stringent than the federal requirements. :

(b)-Operation and maintenance. Each municipality receiv-
ing state assistance under this section for the construction of a
point: source pollution abatement facility shall develop and
adopt a program of systemwide operation and maintenance
of the: wastewater treatment plant, including the training of
personmel; no less stringent than the federal requirements.

- (c):User charges; exception. 1. Except as provided under
subd. 2, éach municipality receiving state assistance under
this section for the construction of a point source pollution
abatement facility shall. develop and.adopt.a system of
equitable user charges to ensure that each recipient of waste
treatment services paysits proportionate share of the costs of
the operation and maintenance of the point source pollution
abatement facility. The user fee system shall be in compliance

‘with title IT of the federal act and the rules promulgated under

the federal act. _

2. . The -department. may issue: an exemption from the
requrrement imposed under subd..1 if a city or village imposes
a system: of equitable dedicated charges based upon assessed

-property values, if ‘the city or village does not operate a

wastewater treatment -plant but is:served by a -regional
wastewater treatment plant operated by a metropolitan sew-
erage district created under ss. 66.88 to 66.918 and if the user
charges imposed by that district are approved by the depart-
ment:and comply with the - requrrements of title II of the
federal act.
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*:(d) Prior-approval. Payment in excess of two-thirds of the
state assistance provided for the eligible costs of construction
may.not be made until the department approves the programs
required under pars:.(a)- and (b) and any system. requrred
under ‘par.:(c). -

+i-(¢) Rules. The depar tment shall promulgate rules consrst-
ent with:this subsection.

“(8m) REPAYMENT. The" department may not requiré a
municipality- that Teceived ‘a construction grant under ‘this
section for a wastewater treatment system that subsequently
failed to repay any por tion' ‘of the grant related:to the costs of
that failed system if all of the following apply: "

(a) The municipality recerved the constructron grant dur:
mg fiscal year 1980-81:" R

(b) Prior to the construction of the wastewater treatment
system funded by the grant urider- par (a) the munrcrpalrty
was an unsewered’ munrcrpalrty :

(c) The depar tment directed the mumcrpalrty to correct the
farled wastewater ‘treatment; system and “the munrcrpalrty
recerved constructron grant fundrng durrng ﬁscal year 1987-
88 to make the correctrons '_'

(9) ADVANCE COMMITMENTS FOR REIMBURSEMENT FROM FU-
TURE APPROPRIATIONS. (). The department shall, by rule, im-
plement and admrnrster reimbursement fundmg to munici-
palitie aspart of the ﬁnancral assistance.pr. ogram under thrs
to encour rage the partrcrpatron of ail mumcrpalrtres

(b) The depar tment shall promulgate rules specifying reim-
bursement eligibility and procedures for commitments of
financral assistance, The rules shall specrfy that rermburse~
ment shall be made or commrtted )

1 To. commumtres willing to. apply for state assrstance
condrtroned upon legislative approprratron of the amounts
needed to. rermburse mumcrpahtres
2.To. commumtres successfully. completrng all’ facrlrty
plannrng ‘and engineering design requirements. ‘

3. For all eligible costs consistent with sub. (4)..

.. 4. Prior to the start of construction of -any rermbursable
prOJect if-all required procedures have been complred wrth

.5..-Subject to- a. priority. determmatron system consistent
with sub. (6) for-reimbursable projects.

B Subject 1o the same provrsrons of payment under sub.
..

. Sub]ect to the same condrtrons of payment under sub
(8).;:
) he maximum state assrstance ‘the: department may
commit-in each fiscal year: before:fiscal year:1989-90. for
future :réimbursement under this-subsection: is an amount
‘equal to:. the amount. authorrzed under sub (7) (c) for the
subsequent fiscal year.

- (9m) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
'NEERING "DESIGN"’COSTS.: The' department may make an.ad-
vatice commitiment toa:municipality:for the reimbursement

‘'of engineering design costs from funds appropriated under:s.
20:866 (2)(tn) subject to'alk of the following requirements::

“"{(a) For fiscal year 1989-90, the-advance commitmeént shall
include a provision making the reimbursement of engineering
design costs conditional on‘the award or making of a ¢on-
‘struction ‘grant under this séction or'a loan under'ss. 144.241
and-144.2415. Ifthe financial assistance that themunicipality
receives for construction of a*treatment work is-a loan; the
engineering design cost reimbursement shall be a loan. - After
Jube 30, 1990, and before September-1, 1990, the department
may ‘éntér’into-an agreement with a. mumcrpalrty to provide
engineeting design costs under-this subsection if the-depart-
amént makes an-‘advance commitment for the reimbursement
of those costs before July 1, 1990, and the municipality
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receives financial assistance. under thrs section and S. 144 2415
for construction:

(b) The ;advance: commrtment may be made only for
engrneer:mg design -activities commenced after the depart-
ment makes the advance commitment. AR

*(c)The -advance .commitment ‘may- be made only if the
rnunrcrpalrty has completed all facrlrty planmng
requrrements

(d) The' advance .commitment’ may be. made only: for
engmeerrng ‘design projectsand costs which are elrgrble under
sub: (4):(a), (b) and(c) 3.

‘(€) The-advance commitment shall be subject to-a prrorrty
determrnatron system consistent-with sub.(6)..

+(10)’ EXPENDITURE ‘AUTHORIZATION. The department may
expend from the approprratron under s. 20:866(2) (tn), the
total amount which'is authorized under that paragraph to be
contracted for public debt and has not been:expended;: for
hew grants undér- this section for engineering design costs,
construction costs and other costs which can be funded fr om
bond:revenue. . -

Ty CONSTRUCIION Thrs sectron shall : be lrberally con-
strued in aid of the purposes declared in sub. (1).

() 2) SUNSET (a) Notwithstanding sub. (6), the department

may not'issiie a grant*award under the state program for a

municipality that has not submitted to the department by
January 2, 1989, a facility plan which meets the requirements
ofthis sectron and is appr ovable by the depar tment under this
chapter o

(b) NotWrthstandrng sub (6), the department may not

issue'a grant-award-under the state program for planmng or

constructron woitk -after June 30, 1990:
‘History: . 1977:¢. 418; 1979 ¢.:34 ss. 976g to 976wd, 2102 (39): (g), 1979 ¢
21'ss, 626 10626y, 2200 (20),2202 (39); 1981 ¢. 1, 20, 174; 1983.2..27; 1985

‘29 ss. 1935 to 1938 3202 (’59), 1985a 120; 1987a 27 399 l989a 31, 336 366.
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m 'DEFINITIONS. Iii'this’ section::
@) “Caprtal cost loan” méans a-lodn to a munrcrpalrty to

finance its:‘payment ‘for” capital ‘costs to a”metropolitan
sewerage disttict organized: unider ss: 66.88 t6-66. 918:

<(am)’ “Effluent lrm atron has the meanrng desrgnated in
s 147.015 (6): :

- (b) “Enforceable requrrement : means any of  the
followrng '

1. Those condrtrons or limitations of a permrt ‘under ch 147
which; if violated, could result in’ the 1nrt1atron of a crvrl or

'crrmmal action under s. 147:29. "

+ 2::Thosé: provrsrons of's. 144 025 (2) (r) whrch if vrolated
could résult in a departmental order under s. 144.025 (2) (s).
3. If a-permit undeér ch. 147 has not been issued, those
condrtrons or limitations which, in the department’ 3 judg-
ment 'would be included in: the permit when issued..
245 If*no ‘permit ‘under: ch. 147 applies any. requirement

\whrch the department determines is necessary: for ‘the best

practrcable waste treatment technology to- meet applrcab]e

criteria.

©) “Industrral user” means any of the followmg

- 1, Any nongovernmental, nonresidential user of a publicly
owned‘tr'eatment ‘work’ which discharges more ‘than the
equivalent of 25,000 gallons:per day of sanitary wastes, other

‘than domestic wastes or discharges from.sanitary conve-

niences, -or. discharges a:volume .that has the: weight of

-biochemical oxygen demand or suspended solids.at least as

great as the weight found in 25,000 gallons per.day of sanitary

-waste from residential users, and which is-identified in the

standard industrial classification manual; 1972, federal office

-of management and budget, as amended-and supplemented

as of October-1,°1978, under-one of the following divisions:
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agriculture, forestry, and fishing.
mining.

a. Division A:

b. Division B:

c¢. Division D: manufacturing.

d. Division E: transportation, communications, electric,
gas, and sanitary services.

“e. Division I: services.

2. Any nongovernmental user of a publicly owned treat:
ment work which discharges wastewater to the treatment
work which contains toxic pollutants or poisonous solids,
liquids or gases in sufficient quantity, either singly or by

interaction with other wastes, to contaminate the sludge of

any municipal system, to injure or:interfere with any sewage
treatment ‘process, to constitute -a hazard to humans or
animals, to create.a public nuisance, or to create any hazard
in:or.have an adverse effect on the waters recervmg any
discharge from the treatment works.

-3. All commercial ‘users of ‘an individual system' con-
structed with grant assistance under s. 144.24.

(cg) “Market interest rate” means the interest at the
effective rate of a revenue obligation issued by the state to
fund-a project loan or a portion of a pro;ect loan under thrs
section and s. 144.2415. '

(d) “Treatment work™ has the meamng desrgnated in s.
147.015 (18).

(&) “Violator of : an effluent limitation” means a person or
municipality that after May 17, 1988, is not in substantial
compliance with the enforceable r'equirements of its permit
issued “under ch. 147 for a ‘reason that the department
determinés-is or has been within the control of the person or
municipality:

- (2) RuLgs. The department shall promulgate rules that are
necessary for the proper execution of this section.

(2m) GenerRAL DUTIES. The department shall:

(a) Administer its responsrbllrtres under this section and s.
144.2415.

(b) Have the lead state role wrth the U.s. envrronmental
protection agency. - :

(c) Cooperate with the department of admrmstratlon in
admrnlsterrng the clean water fund program.

(d) Have the lead state role with municipalities in provrd-
ing clean: water fund program information,'and cooperate
with the:‘department - of administration in provrdmg such
rnformatron to municipalities. -

. (e) Inspect periodically clean water fund project construc-
tion to determine project comphanoe with construction plans
and specifications: approved by -the department and the
requirements: of this section and s. 144.2415 and, if applica-
ble, of 33 USC 1251 to 1376 and 33 USC 1381 to 1387 and the
regulations promulgated thereunder.

(f) Submit a brenmal budget request. under s. 16. 42 for the
clean water fund program.

-+(8): ACCEPTANCE ‘OF FEDERAL CAPITALIZATION GRANTS. The
department may.enter intoan agreement under 33 USC 1382
with the U.S. environmental protection agency to receive:a
capitalization grant-under 33 USC 1381 to-1387. The
agreement may. contain any provision requrred by 33 USC
1381 to 1387 and any regulation, gurdelme or policy adopted
under 33 USC 1381 to 1387.

(3m) BIENNIAL NEEDS LISI. By May 1 of -each even-
numbered year, the department-shall prepare and submit to
the department of administration a biennial needs list that
includes all of the following information:-

- (a) A list of wastewater treatment.projects that the depar t-
ment estimates will receive. notices of financial assistance
commitment under sub. (15) during the next biennium.
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-'(b) The: estimated cost-and estimated construction sched-
ule of each project on the list, and the total of the-estimated
costs of all projects on the list.

(c) The estimated rank of each project on the priority list
under sub. (10).

(6) METHODS OF PROVIDING FINANCIAL ASSISTANCE. (a) The
department may determine whether a municipality is eligible
for financial assistance under this section and s. 144.2415 for
any of the following:

.1. Planning, designing and constructing or replacing a
treatment work.

2. Implementing - a management program established
under 33 USC-1329 (b).. :

3. Developing and implementing a conservation and man-
agement plan under 33 USC 1330.-

4. ‘A capital cost loan,

- (by In approving financial assistance, the department may
use the following methods of providing financial assistance:

1. Purchasing orrefinancing the obligation of a municipal-
ity if the-obligation was :incurred to finance the cost of
constructing a water pollution control project located in this
state and the oblrgatlon was initially incurred on or after May
17, 1988. - ..

2. Purchasing or refmancrng the oblrgatron ofa munrcrpal-
ity.if- the obligation was incurred to finance the: cost of
constructing a water pollution control project located in this
state and the obligation was initially incurred after March 7,
1985, and before May 17, 1988, if after giving the notice of
financial assistance commitment under sub..(15) the require-
ments of 33.USC 1382 (b) (3) have still not been met.

3. Guaranteeing, or purchasing insurance for, municipal
obligations. for the construction or replacement of a treat-
ment work if the guarantee or insurance would improve
credit market access or reduce interest rates. )

4, Making loans at-or below the market interest rate.

- 5. Providing financial hardship assistance under sub. (13)
from the account under s. 25.43:(2) (b). ,

6. Making loans under's. 144.2415 (13) for the purposes of
that subsection.:

(7) ELiGIBILITY: (2) The department shall, by rule estabhsh
criteria for determining which applicants and which projects
are eligible‘to. receive financial assistance under this section
and s;- 144.2415. The primary criteria for eligibility shall be
water quality and public health. The rules for projects funded
from the accountunder s: 25.43-(2) (a) shall be consistent with
33 USC 1251 to 1376 and 33 USC 138! to 1387 and the
regulations promulgated thereunder: The rules for projects
funded from the account under s. 25.43 (2) (b) may be
consistent with:33'USC 1251 to. 1376 and 33 USC 1381 to
1387 and the regulations promulgated thereunder.

(b) The department may determine whether a mumcrpalrty
is eligible for financial.assistance under this section and s.
144.2415 for any of the following types of projects:

1. Projects that the department determines are necessary to
prevent a municipality from significantly exceeding an efflu-
ent limitation contained in a permit issued under ch. 147.

2. Projects needed to provide treatment to achieve compli-
ance with an enforceable requirement changed or established
after May 17, 1988, if the project is for a municipality that is
in substantial compliance with its permit, issued under ch.
147, in regard to the changed or established enf'orceable
requirements. :

-3, Projects for treatment work planning and design, except
for the planning and design listed under subd. 6.

4. Projects for unsewered municipalities.

5. Projects for the treatment of nonpoint source pollution
and urban storm water runoff. -
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6. Projects for the planning; design, construction or re-
placement of treatment works that violate effluent limitations
contained in a permit issued under ch. 147:: ‘

7. Projects for which a municipality seeks-a caprta] cost
loan.

'(8) INELIGIBILITY FOR AND LIMITATIONS ON FINANCIAL AS-
SISTANCE. (2) The following are not-eligible for financial
assistance from the clean water fund under thrs sectron and s.
144.2415:

1."A person or municipality that has farled to substantially
comply, as specified by the rules promulgated under sub. (2),
with the terms of a federal or state grant or loan used to pay
the costs of studies, investigations, plans, designs or construc-
tion associated- with wastewater collection; transportation,
treatment or disposal or used.to pay the -cost of studies,
investigations, plans, designs or construction-associated with
implementing a. nonpornt -source - contro] management
program:

+2..- Connection laterals and- sewer: lmes that “transport
wastewater from structures to municipally owned or mdrvrd-
ually owned wastewater systems. .- .

- 3. Public sanitary sewer mains,: rnterceptors and mdrvrdual
systems which exclusively serve future development. -

+4. A planning,-design: or construction: project which: re-
ceived financial assistance under 33 USC 1251 to 1376 ors.
144.24, except for any: of the following:

a.'The nonlocal share of a pro;ect whrch recerves fundmg
under's. 144.2415.(13); - =

b..The portion of a project funded under s. 144 2415 (13)
relating to a collection system, even if the costs relating to the
collection system were not eligible under s. 144.24.

5. During fiscal years 1989-90 and '1990-91, a person or
municipality in violation of an effluént limitation contained
in a permit issued under ch. 147, Tunless-that  person’or
municipality is eligible under s.144.2415 (13). :

‘(b) 1. Except as provided-in-subd. 27and par. (k), the
/amount of reserve capacity for a project eligible for financial
assistance through a méthod specified under sub. (6) (b) is
limited to that future capacity required to serve the users of
the ‘project expected to exist within the service-area of the
project 10 years after- the project is ‘estimated- to become
operational. The department, in consultation'with the demo-
graphic servicescenter in the department of administration
under's. 16.96, shall promu]gate rules defining procedures for
prolectmg populatron used in’ determmrng the amount of
reserve capacrty .

2.'Except as provided in par (k), the depar tment may not
determine’ that a municipality is eligible for financial assist-
ance through a method specified under sub: (6) (b) for reserve
capacity for a collection system; interceptors-or an 1nd1v1dua1
system project in an unsewered municipality.-

(c) Except as provided in par. (k); financial assistance may
be provided:for the design, planning and construction of &
collection system; interceptor ot individual system pr o;ect in
an unsewered municipality or.an unséwered area of a munici-
pality, only if the department finds that at least two-thirds of
the - initial flow will* be for: wastewater orrgmatmg from
resrdences in existence on October 17,1972 -

(d)' An unsewered municipality that is not constructrng a
treatment work and will be disposing ‘of wastewater in:the
treatment work of another municipality is not. eligible for
financial assistance under this section and s. 144.2415 until it
executesan: agreement under s. 66.30-with another municipal-
ity to receive, treat and dispose of the wastewater of the
unsewered municipality.

-(e) Financial assistance may be: provrded to a mumcrpalrty
for a project only if the financial assistance is-used for a
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project that'is the most cost-effective alternative for the
municipality without regard to financial assistance from the
federal government and this state, -

.. (f).Except as provided in par. (k), the department may not
determine that a municipality is eligible for financial assist-
ance through a method specified under sub. (6) (b) for the
portion. of a project that treats wastes from industrial users.

(2 The sum of all of the ﬁnancral assistance to a municipal-
ity approved under this section and s. 144.2415 for a project
may.not result in the municipality paying less than 10% of the
cost of the project... - .

(h) Except as provided in par (k) or (m), a municipality
that is:a violator of an effluent limitation at the time that the
notice' of financial assistance commitment is given may not
receive financial assistance of a method specified under sub.
6) (b) 1, 2, 3, 4 or 5 for that part of a treatment work project
that is-needed to correct the violation. This paragraph does
not apply to a municipality that after May -17, 1988, is in
compliance with a court. or-department order to correct a
violation. of the enforceable requirements of its ch. 147
permit, and that is applying for financial assistance under s.
1442415 (13) to correct that violation,

(i) After June 30,.1991, no municipality may receive for
projects an amount that exceeds 35.2% of the amount
approved by the legrslature under s. 144.2415 (3) (d) for that
biennium. .

() During the perrod begmmng on July 1, 1989, and ending
on:June 30; 1991, no metropolitan sewage drstrrct that serves
a:lst class city. may receive a total of more than $207,200,000
for financial assistance under this section and s. 144.2415.

(k) The restrictions specified under par. (b) 1 and 2,(c), (O
or (h) do mot apply to any of the fo]lowrng methods of
financial assistance:

1. A loan at the market interest rate

2. A purchase or refinancing of an obligation at fair market
value and at .the market interest rate.

3. A guarantee or a purchase of insurance for a municipal
obligation :‘which will permit thé municipality credit market
access not otherwise available or which will reduce the
interest rate.on the obligation to:not less than the market rate.

(L) The total amount of'capital cost loans made under this
section and s, 144.2415 may not exceed $120,000,000, and no
capital cost loan funds may be released under this section and
s. 144:2415 until the secretary of administration has found in
writing that all of the following facts -have occurred:

1. The citi¢s of Brookfield, Mequon, Muskego and New
Berlrn and the vrllages of Butler, Elm Grove, Germantown,
Menomonee Falls and Thiensville have signed an agreement
with a metropolitan seweragé district organized under ss.
66:88t0.66:918, under which each municipality agrees to pay
some portion of the amount of $120,000,000:-authorized in
this paragraph to the metropolitan sewerage district.for the
district’s ¢apital.costs-and.the sum of the amount that each
mumcrpahty agrees to pay equals at least.$120,000,000.

2. The agreément in-subd. 1 has-also been signed by the
metropolltan sewerage drstrrct organrzed under ss. 66 88 to
66.918." N

(m)A munrcrpalrty that isin substantral comphance with
the enforceable requirements ofits ch. 147 permit on the date
that it submits its application for financial assistance under
sub. (9) remains eligible for state financial assistance in the
same tier under sub. ((12) for-which it was eligible on the date
that:it submitted its application, whether ‘or not the munici-
pality violates such ch. 147 permrt requirements, if all of the
following occur:
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1. The municipality submits its-application for-financial
assistance under this section and s.144.2415 on or before
June 30,:1990.~ SR

2. The depar tment has approved the mumcrpalrty s facrlrty
plan on or before June 30;:1989: .

(9) APPLICATION. (a)- A munrcrpalrty which desrres to
participate in the program under this section and s. 144.2415
shall submit an: application for participation to the depart-
ment. The application shall be in such form and include such
information as the department and the department of admin-
istration prescribe. The department shall review applications
for participation: in the program: under-this section and s.
144.2415. The department shall determine which applica-
tions meet the eligibility requirements and criteria under subs.
(6); (7); (8),(10) and (13). -

(b) A municipality seekmg financial assrstance except for a
mumcrpalrty seekmg a capital cost loan, for a project 1 under

plan desrgn plans and specrﬁcatrons and an envrronmental
analysrs sequence as. requrred by the department by rule,

(¢) If 2 municipality is serviced by more than one sewerage
district for wastewater. pollutron abatement, each service area
of the munrcrpalrty shall be consrdered a separate munrcrpal-
ity for purposes of obtarnrng ﬁnancral assrstance under this
sectron and s. 144.2415.

(d) The department of administration and the depar tment
jointly may charge and collect service fees, establrshed by
rule, whrch shall cover the ‘éstimated Costs of revrewmg ‘and
acting upon the’ applrcatron and servicing the financial assist-
ance agreement No service fee established by riile under this
paragraph ‘may be charged to or collected from an applrcant
for financial assistance under’s. 144.2415(13).

(f) The fees collected under par. (d) shall be credrted to the
clean water fund: -

“(10) PRIORITY. (a) The department shall establrsh a priority
list under 33 USC 1381 to 1387 which ranks each pro;ect The
ranking_on the prrorrty lrst shall be based on all of the
following: -

L T he type of pro_lect ‘and the order in whrch it’ 1s listed
und sub. (7) () Tto 7.

2 The i :‘pact of the pIO]eCt on groundwater and surface
: qualrty ‘

3. The 1mpact of the pro;ect on publrc health.

4. Any other factor determrned by the department

" (b). Each’ munrcrpalrty shall; in a writing postmarked no
Iater than December 31, notrfy the department of its intent to
apply for financial assistince under this section and s.
144.2415 i in the next state fiscal year. Only those munrcrpalr~
ties that so notify the department and that before July 1 of the
next year submit a complete application meeting the requiré-
mients ‘under ‘sub.- 9 (a), desrgn plans and- specifications’if
required under s. 144.04 which are appi ‘ovable by the depar t-
ment under this chapter and a séquence meeting the require-
ments of sub. (9)(b) may be included ofi the funding list under
par. (c) and considered for financial assistance under this
section and si'144.2415 in the next state fiscal year.

(c) The department shall annually establish a funding list
for.each fiscal year that-ranks projects of municipalities.that
submit a financial assistance application under sub. (9) and
meéet thé requirements specified in par: (b) in the same order
as they appear on the priority list established under par. (a).

- (d):If sufficient funds are not availdble to fund:all applica-
tions. -for: financial .assistance under: this.:section and s.
144.2415 in any fiscal year, the-department:shall allocate
available funding: to- projects in' the.order 'in which they
appear:on the:funding list:under par. (c) for. that year. The
department may not issue a:notice -of financial assistance
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commitment for a project that is on the funding list if the

municipality is not reéady to begin construction of the project
within 3 months after the department is ready to issue a notice
of financial assistance commitment.

-(e) If funds remain available for a fiscal year after provid-
ing financial assistance to all municipalities on the funding
list. under. par: (c), the-department may issue a notice of
financial assistance commitment to a municipality that meets
all-of the requirements under this section and s. 144.2415,
except the requirement under par. (b) to submit a complete

-application and design plans and specifications, if required

under s.-144.04, before July 1.

-¢f) Before July 1, 1991, projects not specified under sub. (7)
(b) 4, including projects eligible under s. 144.2415 (13), may
not receive financial assistance that would total, for all of
those projects, an amount that exceeds.95% of the amount
that the legislature approves under s. 144.2415 (3) (d) for that
biennium; unless all.applications under sub. (7) (b) 4, includ-
ing projects eligible under s. 144.2415 (13), on the funding list
are approved first,

(11) ApPROVAL. (a) The department shall specify the

‘method by which financial assistance is to be provided for

eachrapplication that it approves. The methods by which the
department may provide financial assistance are the methods
specrﬁed under sub. (6) (b).

- (b): For municipalities. meeting the ﬁnancral hardshrp as-
srstance requirements. under sub:.(13), the department may
approve financial hardship assistance and shall specify the
method by which it will provide financial hardship assistance,
including but net limited to a combination of loans at or
below the market rate and grants, deferred payment loans,
state. payment of the loan for a number of years, or longer
amortization ‘periods.

(c) The department may not approve financial assrstance
under this section and s. 144.2415 for a project that is not on
the priority list under sub. (10).(a).

.. (d) In approving financial assistance under this section and
s. 144.2415, the department shall adhere, to the extent practi-
cable, to_the amount approved by the legislature for each
biennium under s. 144.2415 (3) (d).

(12) Loan INTEREST RATES. (2) The types of projects for
which municipalities may receive loans under this section and
s. 144.2415: shall be classified as follows for the purpose of
setting -the ‘percentage of market interest rates on loans
funding such projects:

L. Tier 1 projects are those projects specified in sub. (7).(b)
1.and 2, except as restricted by sub. (8) (b), (c), (f) or:(h).

2. Tier 2 projects are:those projects specified in sub. (7) (b)
4:and 5, except as restricted by sub. (8).(b), (c); () or (h): .

3. Tier 3 projects are those projects specified in sub. (7) (b)
6.and 7, and those portions of projects under tiers 1 and 2 that
are restricted by sub. (8):(b), (c), (f) or (h).

‘4. Arplanning and design project specified in sub. (7) (b).3
shall be classified under subd. 1, 2 or 3 based on the type of
treatment ; 'work construction or replacement project for
which the planning and design project is undertaken:

(c) The department shall establish, by rule, the percentage
of market interest rates on.loans for each tier of projects
specified in par. (a) 1, 2 or’3, consistent with the following
standards: :

;1. The percentage of market interest rates establrshed shall
to the extent possible, fully allocate the amount of public debt
authorized under s.-20.866.(2) (tc),: the amount authorized
under s. 144.2415 (3) (d) and the amount of revenue obliga-
trons ‘authorized under s. 144.2415 (4) (f). -

=2, Aldifferent percentage of market interest rate shall be
established for each tier of projects in par. (a). Tier 3 projects
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shall receive market interest rate. Tier 1 projects shall receive
a percentage of market interest rate that is lower than the
pércentage of market interest rate on tier 2 projects.
3. The department, in establishing percentage of market
interest rates, shall attempt to ensure that those rates do not
result.in"any of the following:
" a. Beginning in fiscal year 1991, increases in all state water
pollution abatement general ob]rgatron debt service costs
greater than 4% annually in the fiscal year in which the rates
are established and in the following fiscal year.
“b.State water pollution abatement general obligation debt
service costs greater than 50% of all general obligation debt
service costs.in the fiscal year in which the rates are estab-
lished and in any of the following 3 fiscal years.
" (d) Upon receipt of a request in writing from the depart-
ment, the department of administration shall prepare in
writing, and submit to the department, estimates of the debt
‘service costs specified in par. (¢) 3. The department shall use
such " estimates -in- establishing the percentage of market
interest rates consistent with the standards specified in par.
(¢) 3. The department of administration, concurrently with
the ‘department’s submitting a notice under s. 227.19 (2) of
proposed rules authorized under this subsection, shall submit
such estimates to the chief clerk of each house for distribution
to the appropriate standing committees under s. 13.172 (3).
. (f) The:department may request the joint committee on
finance to take action under s. :13.101:(11) to modify the
percentage of market interest rates established by rule for tier
1 and tier 2 projects.

(13) FINANCIAL HARDSHIP ASSISTANCE. (a) The department
shall rank each municipality applying for financial assistance
under this-section and s:144.2415, including a municipality
applying for financial assistance under s. 144.2415 (13), based
on its ability to.pay for the construction and operation costs
of its project. ‘The department shall establish, by rule; the
procedure that it uses to rank the municipalities, which shall
use all of the following to measure abrhty to pay, except as
provided under par. (bm):

I. Total charges imposed on residential users in the munici-

pality that relate to wastewater treatment as a:percentage of
- the total adjusted gross income of residents of" the
municipality.

2. Fotal charges 1mposed by the munrcrpahty that relate to
wastewater treatment as a-percentage of the total equalized
value of property in the municipality.

"(dm) Except as provided under: par. (bin), a municipality
qualiﬁes for financial hardship assistance-if the percentage
under par. (a) I éxceeds 1.5 and if the percentage under par.
(a) 2'places the municipalityin the 25% of municipalities w1th
the highest percentage under par. (a) 2. :

(b) :Except as provided under par. (bm), the department
shall allocate available financial hardship assistance to mu-
nicipalities ‘that qualify . for  financial hardship assistance
under par. (am), for projects on the funding list under sub.
(10) (c) in the order that the projects appear on the fundmg
list under sub. (10) (c).

.(bm) The ‘department may ‘establish, by rule, factors to
rank under this subsection a federally recognized American
Indian tribe or.band: to which the department determines it
cannot apply the factor specified in par. (a) 2.

(c) 1. The department may approve financial hardship
assistance under-this subsection. only for a municipality for
which the department: approves financial assrstance under
sub. (11) or s. 144.2415 (13). SR

2.A munrcrpahty thatis a violator of an efﬂuent limitation
may: not receive financial hardship -assistance under this
subsection for that part of a treatment work project that is
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needed to-correct the violation. This subdivision does not
apply to a municipality that after- May 17, 1988, is in
compliance with a court or department order to correct a
violation of the enforceable requirements of its ch. 147
permit, and that is applying for financial assistance under s.
144.2415 (13):to correct that violation.

(d) The department may approve financial hardship assist-
ance under- this subsection to a municipality meeting the
requirements of this subsection.

(e) The total amount of financial hardship assistance
approved in any year under this subsection may not exceed
12% of the amount approved by the legislature under s.
144.2415 (3) (d) for that biennium.

(f) The department may not approve financial hardship
assrstance under this section and s. 144.2415 before January
1, 1991.-

-(14) CONDITIONS OF FINANCIAL ASSISTANCE. (b) As a condi-
tion of receiving financial assistance under this section and s.
144.2415, a municipality shall do all of the following:

1. Establish a dedicated source of revenue for the repay-
ment of any financial assistance.

4. Comply with those provisions of 33 USC 1381 to 1387,
this chapter and ch. 147 and the regulations and rules
promilgated thereunder that the department specifies.

5, Develop and adopt a program of water conservation as
required by the department.

6. Develop and adopt a program ¢ of systemwide operation

and maintenance of the treatment work, including the train-
ing of personnel as required by the department.
7. Develop.and adopt a system of equitable user charges to
ensure that each recipient of treatment work services pays its
proportionate share of the costs of the operation and mainte-
nance of the treatment work. The user fee system shall be in
compliance with 33 USC 1284 (b) and the regulatrons
promulgated thereunder. The department may issue an
exemptron from the requrrement imposed under this subdivi-
sion if a city or village imposes a system of equitable dedi-
cated charges based upon assessed property values, if the city
or village does not operate a treatment work butis served by a
regional wastewater treatment plant operated by a metropoli-
tan sewerage district created under ss. 66.88 to 66.918 and if
the user charges imposed by that district are approved by the
department and comply with 33 USC 1284 (b).

8. Demonstrate to the satisfaction of the department that
the mumcrpa]rty is ready to begin construction within 90 days
after it receives a notice of ﬁnancral assistance commitment
under sub. (15).

(15) 'FINANCIAL ASSISTANCE COMMITMENTS. (a) Subject to
pars (b) and (c), the department shall issue a. notice of

financial assistance commitment to a municipality within 90

days after all of the following occur:

1. The department determines under sub. (9) (a) that the
applrcatron meets. ehgrbrlrty requrrements under sub. (7), (8)
and (10),

2.The department appr oves plans and specrﬁcatrons under
s. 144.04. . o

3..The department of administration cer trﬁes in writing to
the department that the municipality meets the conditions of
receiving financial assistance established under s, 144.2415
9) (am) and (b).. - ,

(am) The notice of financial: assistance commitment shall
include the conditions that the. municipality. must meet to
secure the financial assistance and shall include the estimated
loan payment and repayment schedules, as determined by the
department and the department of administration, and other
terms of the financial assistance.
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- (b) The department. may not- issue a.notice of financial
assistance commitment .for a loan to.a municipality that the
department: of administration determines is unlikely to be
-able to.repay the principal and interest on it accordrng to the
terms of the financial assistance.

- (c) The department may.issu¢ a notice of ﬁnancral assist-
ance commitment to.a municipality -only after the amount
under s: 144.2415 (3) (d) for-the biennium in which that year
falls has been approved by the legrslature under s. 144 2415
3)(d)-

.(e) The department may not issue a notrce of ﬁnancral
assrstance commitment to-a ,mnmcrp,ahty unless-the munici-
-pality has agreed in writing to accept the financial assistance
offered through the clean water fund program. The depart-
‘ment, at the request of the. mumcrpahty, may release a
municipality. from.such an agreement. .

.(21) ConstRUCTION. . This section shall be lrberally con-
strued.in aid of the purposgs .of this section. - - -
~+"-(22) INTERIM DEPARTMENTAL FUNDING REIMBURSEMENT. On
July1,-1991; the department shall pay from the appropriation
under s. 20.370-(4) (iz) an amount equal to the amount
expended under- s::20.370(2) (me) before that date.

(23) INTERIM FINANCECOST REIMBURSEMENT. (a) In this
subsection:’ 5

1. *“Eligible munrcrpahty means a. mumcrpahty that has
been issued .a‘ notice of ﬁnancral assrstance commitment
under sub. (15).

2. “Interim finance costs” mean costs that an eligible
municipality incurs to finance a-project eligible for financial
.assistance under this section and 's.- 144.2415 before that
financial assistance becomes available:to the municipality.

(b) The department may reimburse an elrgrble mumcrpahty
for eligible interim finance costs.

(c)- An-eligible: municipality’s- interim: ﬁnance costs shall
meet all of the following conditions to be elrgrble for reim-
-bursement under this:subsection:.

1. The municipality incurs the: costs over a perrod of no
greater than 6 months.

2.. The municipality ‘incurs the . costs. on- ﬁnancmg or
refinancing that the municipality- obtains on or-after Aprrl 1,
1990 but no later thanSeptember 30, 1990:. - :

3. The municipality -obtains 'the financing or reﬁnancing
fr om a-source:other than the-clean water. fund..

:(d). The department shall calculate ehgrble interim finance
costs-as the amount in subd. 1 minus the amount in subd. 2:

-:1..An amount equal to the sum.of all of the following:

«‘;a. The interest costs paid by an eligible municipality, over
‘the . period “for . which : it. seeks reimbursement:-of interim
finance:costs, on that portion of the financing or refinancing
obtained by the municipality under par. (c).that equals the
amount; of financial assistance that would have been received
.during that period, as specified in-the municipality’s notice of
ﬁnancral assistance commitment.under-sub.(15).

:b. Any issuance costs.to:the ehgrble munrcrpalrty to obtain
that financing or refinancing.

. 2. An amount equal:to the sum of all of the followrng

a..The interest costs that an eligible. municipality would
have paid, over the period for which it seeks reimbursement

-of interim-finance costs; on the amount of financial assistance
sspecified-in: the municipality’s notice of: financial assistance
commitment under sub. (15), if the municipality-had actually
‘receivéd: financial assrstance under thrs 'section and s.
144.2415 for that period. ‘

:b. -Any -costs to -the: elrgrble mumcrpahty of recervmg
financial assistance under this section and s. 144.2415. .

- ¢..Any interest earned by the eligible municipality, over the
1perrod for which it seeks reimbursement of interim finance

‘shall
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costs, on that portion of the financing or refinancing obtained
by the municipality, under par. (c) that equals the amount of
financial assistance that would have been received during that
period, as specified in the municipality’s notice of financial
assistance commitment under sub. (15).

(e) The department shall determine each amount used in
calculating the eligible interim finance costs under par. (d).

(f) The department shall award from the appropriation

under s. 20.320 (1) (d) eligible interim finance costs of those
-eligible municipalities. that are approved for financial hard-

ship assistance under sub. (13).
History: 1987 a. 399; 1989 a. 31, 336, 366.

144.2415 Clean water fund program; financial manage-
ment. (1) DEsNITIONS. In this section:
(2). “Effluent hmrtatron” has ‘the meaning given in s.

‘147 015 (6).

(b) “Market interest rate” means the interest at the effec-
trve rate of a revenue obligation issued by the state to fund a
project loan or a portion of 2 pro;ect loan under this section
and's; 144.241. - -

(¢) “Municipality” means any city, town, vrllage, county,
county utility district, town sanitary district, public inland
lake protection and rehabilitation district, metropolitan sew-
erage district or federally recognized American Indian tribe
or-band in this state.

(d) ““Subsidy” means the amounts provrded by the clean
water. fund to-projects receiving financial assistance under
this section and s. 144.241 for the following purposes:

- 1. To reduce the interest rate of clean water fund loans
from market rate to a subsidized rate.

2. To provrde for ﬁnancral hardshrp assistance, mcludrng
grants, - ;

3. To ‘réduce:interest rates for the portion. of a loan for
addrtronal costs under:sub. (3) (g).

(e) “Treatment work? has the meamng givenins, 147. 015
(18).

{(® “Vrolator of an. effluent limitation™ means a person or
municipality that after May 17, 1988, is not in substantial
compliance with the enforceable requirements of its permit
issued -under: ch. - 147 for -a ‘reason that the department
determines is or has been within the control of the person.or
municipality: . :

(2). GENERAL DUTIES. The department of: admrmstratron

»(a) Admmrster its respons1b111tres under this section and s.

144 241,
(b) Cooperate with the department in admrnrsterrng the

clean water fund program, =
(c) Accept and hold any letter of credrt from the federal

‘government through which the state.receives federal capitali-
zation grant payments and drsbursements to the.clean water

fund.:
(2m) INVESIMENI MANAGEMENI CLEAN WAIER FUND. (a)

‘The department of administration may:

-~1. Subject-to par. (b), direct the investment board under s.
25.17 (2) (d) to make any investment of the clean water fund,
or in the collection of the principal and interest of all moneys

loaned or-invested from such fund.

2: Subject to par. (b), purchase or acquire, commrt ona
standby basis. to purchase-or acquire, sell, discount, assign,

‘negotiate, or otherwise dispose of, or pledge, hypothecate or

otherwise create a security interest in, loans as the department
of administration may determine, or portions or portfolios of

-participations. in.loans; made or purchased under [s:] this
section.. ‘The disposition may be at the price. and under the

terms that the department of administration determines to be
reasonable and may be at public or private sale.
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(b) The department of administration shall take an action
under par. (a) only if all of the following conditions occur:

1. The action provides a financial benefit to the clean water
fund. ,

2. The action does not contradrct or weaken the purposes
of the clean water fund. '

3. The building commission approves the action before the
department of administration acts.

(3) FINANCIAL MANAGEMENT; BIENNIAL FINANCE PLAN. (a)
By August 1 of each even-numbered year, the department of
administration and the department ‘jointly shall prepare 'a
biennial finance plan that includes all of the following
information:

1. An estimate of wastewater treatment needs of the state
for.the 4 fiscal years of the next 2 biennia. -

2. The total amount of financial assistance planned to be
provided or committed to municipalities for projects during
the 4 fiscal years-of the next 2 biennia..

3. The sources of the financial assistance planned to be
provided or committed to munrcrpalrtres during the 4 fiscal
years of the next 2 biennia.

4. The extent to which- the clean water fund will be
maintained in perpetuity, and the extent to which the clean
water fund will retain its purchasing power, meet the require-
ments of this section and s. 144.241 to-provide. financial
assistance for water. quality. pollution abatement needs and
nonpoint source water pollution management needs, and
provide ‘a stable and sustainable annual level of financial
assistance under this.section and s. 144.241 proportional to
the state’s long-term water pollution abatement and manage-
ment needs dnd priorities. _

5. A fund balance sheet, cash flow of exrstmg loans and
commitments, report of loans and commitments, fund profits
and losses including yield on prior yearloans, the estimated
fund capital available. for commitments in each of the next 4
fiscal years, and the prorected clean water fund balance for
each of:the 'next 20 years given exrstrng commrtments and
financial conditions. -

- 5m. The estimated spending level and percentage of mar-
ket interest rate for the types of prolects specrﬁed under: s.
144.241-(7) (b) 1 to 3.

6. An amount equal to the estimated present value of
subsidies forall clean water fund loans and grants expected to
be made for the wastewater treatment projects listed in the
biennial néeds list under s: 144.241 (3m), discounted at a rate
of 7% per year to the first day of the biennium for which the
biennialfinance plan is prepared.

7. A discussion of the assumptrons made in calculatrng the
amount under subd: 6.

8. The:amount of any service fee expected to be-charged
durmg the next biennium under this section to an-applicant.

9. The impact of the biennial finance plan on the guidelines
under par..(b). :

(b) The department of admmrstratron and the department
shall consider the following as guidelines in preparmg the
biennial finance plan: -

‘1. That all state water pollutron abatement general oblrga-
tion debt service costs should not rncrease ‘more than 4%
annually :

. 2. That all state water po]lutron abatement general obliga-
tion debt service costs should-not exceed 50% of all general
oblrgatron debt service costs to the state.

(bm) The department and department of ‘administration
jointly shall prepare and submit copies of all of ‘the following
to the building commission under s. 13.48 (26), to the joint
committee on finance-and to the chief cletk of each house of
the legislature, for distribution under s. 13.172'(3) to the
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appropriate legislative standing committees generally respon-
sible for legislation related to environmental issues:

1. By August 1 of each even-numbered year, the version of
the biennial finance plan initially prepared as part of the
budget process.

::2.'When the biennial budget is submitted to the legislature
under s."16.45, the version -of the biennial finance plan that
contains material approved by the governor for rnclusron in
the budget.

3. No later than 7 days after the day on which the governor
signs the biennial budget, 4 version of the biennial finance
plan, updated to reflect the adopted biennial budget act

(br) The joint committee on finance and each standing
committee may submhit to the building commission its recom-
mendations and comments regarding each version of the
biennial finance plan, and whether the version of the biennial
finance plan updated to reflect the adopted biennial budget
act should be approved or disapproved as specified under s.
13.48 (26). If the building commission disapproves the
version of the biennial finance plan that is updated to reflect
the adopted - biennial budget act, the department and the
department of administration shall submit a revised biennial
finance plan‘to the building commission.

(c) No moneys from the clean water fund may be expended
in a biennium until the legislature reviews and approves all of
the following, either in 1989 Wisconsin Act 366 for the 1989-
91 biennium or as part of the blennral budget act for any other

’brennrum

" 1. An amount that is specified for that biennium under par.
(d) and, for'any biennium after the 1989-91 biennium, is
based on' the amount mcluded in the brennral frnance plan
under par: (2) 6. -

2. The amount of publrc debt, authorized under s. 20.866
(2) (tc); that the state' may contract for the purposes of s.
144.241 and this section.

3. The amount of revenue oblrgatrons authorized under
sub. (4) (f); that may be‘issued for the purposes specified in s.
2543 (3) ’

(d) The amount that is specified. under par. (¢) ! and
approved by the legislature under this paragraph may not
exceed $179,304,000 during the 1989-91 biennium and may
not exceed $1,000 for any other biennium.

(e) The depaitment may expend, for financial assistance in
a biennium other than financial hardship assistance under s.
144.241 (13).(e), an amount up to 80% of the amount
approved by the legislature under par. (d).. The department
may expend such amount only from the percentage of the
amount approved under par. (d) that is not available under
par: (f) for financial hardship assrstance or under par (g) for

addrtronal costs.

“(f) The department may expend for financial -hardship

assistanice in-a biennium under's. 144.241 (13) (e), an-amount

up to 12% of the amount approved by the legislature under

‘par. (d) for that biennium. The department may expend such

amount only from the percentage of the amount approved by
the legislature under par. (d) that is not available under par.

(e)for financial assrstance or under par. (g) for additional
costs. "

(g) 1::The department may expend for addrtronal costs
drrectly associated with those projects in- -cach biennium that
are approved for financial assistance by the department, an
amount up to 8% of the amount approved by the legislature
under par. (d) for that biennium.

2. The department-may expend the amount under subd. 1
only from the percentage of the amount approved by the
legislature under par. (d) that is not-available under par. (e)
forfinancial assistance or under par. (f) for financial hardship
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assistance. No municipality may receive additional financial
assistance under this paragraph in an amount greater than
10% of the amount specrﬁed in subd. 1.

- (D) Usmg the amount approved under par. (d) as a base, the
department of administration and the department shall cal-
culate the present value of the actual subsidy of each clean
water fund Joan or grant to be made for those projects in each
biennium that are approved for financial assistance by the 2
departments. The present value shall be discounted as
provided under par. (a) 6.

() No later than January 1 of each even-numbered year,
the department of administration and the depar tment jointly
shall submit a report, to the building commission and com-

mittees as required under ‘par. (bm), on the 1mp1ementatron of

the amount established under ‘par. (d) as requrred under s.
144; 241 (11).(d), and on the operatrons and activities of the
clean water fund program for the previous biennium and for
the fiscal year dunng which the report is prepared.

(4). REVENUE OBLIGATIONS (a) The clean water fund pro-
gr amisa revenue-producmg enteiprise or program as defined
ins. 18.52. (6).

(am) Deposits, appropnatrons or transfers to the clean
water fund for the purposes specrﬁed in s. 25.43 (3) may be
funded with the proceeds of revenue obligations issued sub-
ject to and in accordance with subch. II of ch. 18 or in
accordance with subch IV of ch. 18 if designated a higher
education bond.

(b) The department of admmrstratron may, under s..18.56
(5) and (9) [1)R deposrt in a separate and distinct fund in the
state treasury or in an account maintained by a trustee
outside the state treasury, any portion of the revenues derived
under s. 25.43 (1).. The revenues deposited with a trustee
outside the state treasury are the trustee’s revenues in accord-
ance with the agreement between this state and the trustee or
in accordance with the resolution pledging the revenues to the
repayment. of revenue obligations 1ssued under . this
subsectron o

(c) The building commission may pledge any portion. of

revenues received or to be received in the fund established in
par. (b) or the clean water fund to secure revenue obligations
issued under this subsection.. The pledge shall provide for the
transfer to the clean water fund of all pledged revenues,
including‘ any. interest earned on-the revenues, which are in
excess of the amounts required to be paid under s: 20:320 (1)
(c) ‘and (u)for-the purposes specified ins.: 25.43 (3). :The
pledge shall provide that the transfers be made at least twice
yearly, that the transferred amounts be deposited in the clean
water fund and that the transferred amounts are free of any
prior. pledge.

.:(d)-The department of admrnrstratron shall have all other
powers necessary and convenient to distribute ‘the pledged
revenues and to distribute the proceeds of the revenue obliga-
tions in accordance with subch. II of ch. 18 or in-accordance
with:subeh. IV. of ch. 18 rf desrgnatcd a higher education
bond.: :

(e) The department of admrnrstratron may : enter. into
agreements with the federal government or its agencies,
political subdivisions- of. this state, individuals or private
entities to insure or in.any other manner provide additional
security - for.: the. revenue obhgatrons issued .~ under . this
subsection:

~(f) Revenue obhgatrons may be contracted by the burldmg

commission when it reasonably -appears to ‘the building
commission that all: obligations incurred under this subsec-
tion can be fully paid ona timely basis from moneys received
or anticipated to be received. - Revenue obligations issued
under this subsection shall:not exceed $729,355,000 in princi-
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pal amount, excluding obligations issued to refund outstand-
ing revenue obligation notes.

(g) Unless otherwise expressly - provided in. resolutions
authorizing the issuance of revenue obligations or in other
agreements with the holders of revenue obligations, each
issue of revenue obligations under this subsection shall be on
a parity with every other revenue obligation issued under this
subsection and in accordance with subch. IT of ch. 18 or with
subch. IV of ch. 18 if designated a higher education bond.

(9) CONDITIONS OF FINANCIAL ASSISTANCE. (a) A loan ap-
proved under this section and s. 144.241 shall be for no longer
than 20 years, as determined by the department of adminis-
tratlon and the department, be fully amortized not later than
20 years after the original date of the note, and require the
repayment of principal and interest, if any, to begin not later
than 12 months after the expected date of completion of the
project that it funds, as determined by the the department of
administration and the department.

- (am) The department of administration, in consultation
with the department, may establish those terms and condi-
tions. of a financial assistance agreement that. relate to its
financial management, including what type of municipal
obligation, as set forth under s. 66.36, is required for the
repayment of the financial assistance. Any terms and condi-
tions éstablished under this paragraph by the department of
administration shall comply with the requirements of this
section and s. 144.241. In setting such terms and conditions,
the department of administration may consider factors that
the department of administration finds are relevant, includ-
ing the type of municipal obhgatron evidencing the'loan or a
municipality’s creditworthiness.

(b) As a condition of receiving financial assistance under
this-section and s. 144,241, a munrcrpallty shall do all of the
following:

1. Pledge the security, if any, required by the rules promul-
gated by the department of admrmstr ation under this section
and s. 144.241:

2. Demonstrate to the satrsfactron of the department of
admiinistration ‘the financial capacity to assure sufficient
revenues:to operate and maintain the project for its useful life
and to paythé debt service on the oblrgatlons that it issues for
the project:

(11) FINANCIAL ASSISTANCE PAYMENTS. (2) The department
may make a financial assistance commitment to a municipal-
ity for ‘which the-department issues a notice of financial
assistance commitment under this section if the municipality
meets the condition under s. 144.241 (14) (b) 8 and the other
requirements.established by the department and the depart-
ment of. adrnrnrstratron under this section and s. 144.241

‘(am) The department of admrnlstratron shall make the
ﬁnancral assistance payments to a municipality to which the
department has made a financial assrstance commitment
under par. (a) "

(®) Ifa munrcrpalrty fails to'make a prrncrpal repayment or
interest payment after its due date, the department of admin-
istration shall place onfile a certified statement of all
amounts due’ under this seéction and s. 144.241.  After
consulting the depar tment, the department of administration
may collect’ all amounts due by deducting those amounts
from any state payments due the municipality or may add a
special charge to the amount of taxes apportioned to and
levied upon the county under s. 70.60. If the department of
administration collects -amounts due, it shall remit those
amounts to the fund to which they are due and notrfy the
department of that action.

(c) The department of administration may not make the
last payment under a financial assistance agreement until the
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department and the department of administration-determine

that the project is completed and meets all requirements-of

the section and.s.:144.241 and.that the conditions of the
financial assistance agreement are met.

-(12). MUNICIPAL OBLIGATIONS. The department of adminis-
tration may purchase or refinance obligations specified in s.
144.241 (6) (b) 1 or2and guarantee or purchase insurance for
municipal obligations specified in s. 144.241 (6) (b) 3 if the
department approves the financial assistance under this sec-
tion and s. 144.241 and gives a notice of ﬁnancral assistance
commrtment under this section.

(1 3) LOANS FOR IRANSIIION PROJECTS. (a) 1. Notwithstand-
ing any other provrsron of this: section and s. 144.241, a
munrcrpalrty that submits to the department by January 2,
1989, a facility plan meeting the requirements of s. 144.24
which is’ approvable under this chapter and that does not
receive a grant award before July 1, 1990, ‘only because the
municipality is following a schedule contained in the facility
plan and approved by the department and the munrcrpalrty is
in compliance with all applrcable schedules contained in a
permit issued under ch. 147 or “because there are insufficient
grant funds under s. 144.24, is ehgrble to receive financial
assistance under this paragraph The form of the financial
assrstance is a loan with an interest rate of 2.5% per year
except that s, 144. 241 (8) (b), (f) and (k) applies to prolects
recervrng financial assistance under this paragraph.

2. Notwrthstandmg any other provision of this section or s.
144.241, the department shall make all loans under subd. 1to
municipalities ready to construct treatment works before the
department provides or approves any other financial assist-
ance under this section except for loans under par. (b).

(b) 1. Notwrthstandmg any other provrsron of this section
ors. 144.241, an unsewered municipality is elrgrble to receive
financial as.,rstance under this paragraph, in.the form of a
loan with an interest rate of 2.5% per year, which may be for
orrgrnal financing or refinancing for a collection system that

is ineligible for financial assistance under s. 144.24 because of

s. 144.24 (4) (b) 1 and that is berng connected to an existing
wastewater treatment plant if all of the followmg apply:

a. The municipality applies to the department for ﬁnancral

assistance under s. 144.24 (5) for a construction project
durmg 1988... .

. b. Before Ianuary 1, 1989 the department issues a notrce
under s.:144.24 (6). that the ‘department is ready to- allocate
funds to the municipality for the project:

- ¢ The municipality invites bids for the prOJect in-1989.

d: The municipality receives a grant under s. 144.24 for the
construction of the project from the list developed by the
department under s: 144 24(6) (a) for appllcatrons received in
1988 '

1m, NotWrthStandr’ng any other pr-ovrsron of this section or
s. 144241, a town sanitary district is elrgrble to receive
financial assistance under this paragraph, in the form of a
loan with an interest rate of 2.5% per year, for the extension
of a collection system into an unsewered area that is added to
the sanrtary district if all of the following apply:

“‘a. The ‘department - has awarded a grant to the town
sanrtary “district under s. 144.24 (4) (b) 1. ¢ for a collection
system :

b. The department deterrnmes that extension of the collec-
tion system into the unsewered area is necessary and cost-
effective, . .

c. The sanrtary drstnct 1nvrtes brds for and begins construc-v

tion of the extension-of the collectron system before January
1,-1990. P
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:2...Subsection [144.241] (8) (b), (f) and (k) applies' to
p101ects receiving financial assistance under this paragraph.

NOTE: 1989 Wis. Act 366 lenumbered 144,241 (20) (b) 2 to 144.2415 (13) (b)
2 but did not adjust the internal cross-references to reflect their new location.

3 Notwrthstandrng any provision of this’ section or s.
144 241, the depaitment shall annually allocate funds for
loans under subds 1and Im before the department provides
or approves any other ﬁnancral assrstance under this section
ors, 144.241. .

“(e) The department 6f administration and the department
may not make loans under s. 144.241 (20, 1987 stats., as
affected by 1989 Wrsconsm ‘Acts 31, 336 and 366 or under
this subsection toa metropolrtan sewerage district that ser ves
a Ist class CIty that total more than $230, 900,000, ’

. 3m) LEGISLAIIVE MORAL OBI.IGAIION "The burldmg ¢om-
mrssron may,’ ‘at thé time the loan is made, by resolution
desrgnate aloan made under this sectron and §. 144.241 as one
to which this subsectron appliés. If at any timée the payments
received ot expected to be received from a munrcrpalrty on
any loan $o desrgnated are pledged to secure revenué oblrga-
tions of the state issued pursuant to subch: ITof ch. 18 and are
insufficient to pay when due principal of and interest on such
loan the. department of administration shall certify ‘the
amount of such 1nsufﬁcrency to the: secretary of administra-
tion, the governor and the joint committee on finance. If the
certification is received by the secretary of administration in
an even-numbered year before theé completion of the’ budget
under s, 16.43, the secretary of administration shall include
the certified amourit in the budget compilation: In any event,
the joint committee on finance shall introduce in either house,
in bill form, an appr oprlatron of the amount so requésted for
the purpose of payment of the revenue obligation secured
thereby Recognrzmg its “moral obligation to- do so, the
legislature hereby expresses its expectation and aspiration
that, if “ever called upon to do $0, rt shall make "the
appr opnatron RREE

“(14) RULEs. The department of administration shall pro-
mulgate rules that are necessary for the proper executron of
this séction. -

(15) CONSTRUCTION Thrs section shall be hberally con-

strued in aid’ of the purposes of this section.
l-llstory 1989 366 ss: 40, 63, 65, 66, 97,99, 106, 108 to 110, 115.

144 242 Fmanclal asmstance program, combmed sewer.
overflow abatement. (1): LEGISLATIVE: INDINGS. The-legisla-
ture finds that state financial-assistance for the elimination of:
combined sewer overflow to the waters of the state is-a public
purpose anda proper function of state government.

.- (2) DEFINITIONS:. As used in this section:

(a) “Combined sewer” means a sewer intended to serve as a
sanitary sewer and-a storm sewer or asan rndustrral sewer and
a-storm, sewer... " i

.(b) “Combined sewer. overflow means a drscharge of a
combination’of storm and sanitary wastewater or storm and
industrial: wastewater:directly ‘or indirectly.to'the waters of
the state when the volume of wastewater flow exceeds:the
transport stor: ageor treatment capacity-of a combrned sewer
system.. :

(€)- “Facrlrtres plan” means: that plan or. study whrch,
demonstrates the need for the proposed sewerage system or
sewerage :system: componeént . and " which. - demonstrates
through a systematic evaluation of alternatives-that the
selected alternative is; the most cost-effective means of cor-
recting combined sewer overflows. - :

- (d) “!Federal act”.means:the: federal water pollutron con-.
trol act, as amended, 33 USC 1251 to.1376.

(3) ADMINISTRATION. Thé department shall administer the
combined sewer 6verflow abatement financial assistance pro-
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gram. The department shall promulgate rules necessary for
the proper execution of this program.

“(4) ELicBiLITY. (a) Eligible mumczpalztzes Only a munici-
pality with a sewerage system which is violating ch. 147 or
title III of the federal act because of combined sewer overflow
is eligible to receive financial assistance under the combined
sewer overflow abatement financial assistance program.

(b) Eligible projects. Only a project for construction neces-
sary to abate combined sewer overflows identified in
department-approved facilities plans as cost-effective and
reasonably necessary for water quality improvements is eligi-
ble for financial assistance under the combined sewer over-
flow abatement financial assistance program, except that the
department need not determine the cost-effectiveness of
proyects performed undera contract awarded under s. 66.905.

" (¢) Facility plannmg, engineering design. Only a munrcrpal-
ity which has completed facility planning and engineering
design requrrements for a combined sewer overflow abate-
ment project is eligible to receive financial assistance under
the combined sewer overﬂow abatement financial assistance
program,

(5). APPLICATION. A municipality which seeks financial
assistance under the combined sewer overflow abatement
financial assistance program shall submit an application to
the department. The application shall be in the form and
include the information the department prescribes by rule.
The department shall review all applications for financial
assistance under this program. The department shall deter-
mine those applications which meet the eligibility require-
ments of this section.

(6) PRIORITY. Each municipality shall notify the depart-
ment of its intent to apply for financial assistance under the
combined sewer overflow abatement financial assistance pro-
gram. For those municipalities that notify the department of
their intention to apply for financial assistance under this
program by December 31, the department shall establish
annua]ly a prronty list whrch ranks these pri ojects in the same
order as they appear on the list prepared under s. 144.24 (6)
().

(7) PayMenT. Upon the completron by the municipality of
all application requirements, the department may enter into
an agreement -with the mumcrpalrty for a grant of up to 50%
of the eligible construction costs of a combined sewer over-
flow abatement project if the municipality. can begm con-
struction within 3 months after the department is ready to
allocate funds.

(8) ADVANCE COMMITMENTS FOR REIMBURSEMENI OF ENGI-
NEERING DESIGN COs1S. The department may make an ad-
vance commrtment to a municipality for the reimbursement
of engineering design costs from funds appr opriated under s.
20.866.(2) (to) subject to all of the following requrrements

-(a) The advance commitment shall include a provision
makmg the reimbursement of engineering design costs condi-
tional on the award of a construction grant.

(b) ‘The -advance commitment may be  made only for
engmeerrng design activities. commenced after the depart-
ment makes the advance commitment.

~(c) The advance commitment may- be made only if the
municipality ~has: completed all facrlrty planning
requrrements

(d) The advance commrtment may -be. made only for
engineering design costs related to a pro;ect that is ehgrble for
assistance under sub. (4). .-

(e) The advance commitment shdll be subject to a priority
determination system’ consistent with sub. (6).

i History:' 1981 ¢. 20, 317; 1983 a. 27; 1985 a. 29.
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144.245 : Private sewage system replacement or rehabili-
tation. (1) DErFINITIONS. In this section:

“(2) “Determination of failure” means any of the following:

1. A determination that a private sewage system is farlmg,
according to the criteria under sub. (4), based on an inspec-
tion of the private sewage system by an employe of the state
or a governmental unit who is certified to inspect private
sewerage systems by-the department of industry, labor and
human relations.

2. A written enforcement order issued under s. 144.025 (2)
(d), 145.02 (3) (f) or 145.20 (2) ().

3. A written enforcement order issued under s. 146.13 by a
governmental unit. , _

(ae) “Governmental unit” means a governmental unit
responsrble for the regulation of private sewage systems, as
defined under s. 145.01 (5). “Governmental unit” also in-
cludes a federally recognized American Indian tribe or band.

(am) “Indian lands” means lands owned by the United
States and held for the use or benefit of Indian tribes or bands
or individual Indians and lands within the boundaries of a
federally recognized reservation that are owned by Indian
tribes or bands or individual Indians.

(b) “Participating governmental unit” means a govern-
mental unit which applies to the department for financial
assistance under sub. (8) and which meets the condrtrons
specrﬁed under sub. (9).

(¢) “Principal residence” means a residence which is occu-
pred at least 51% of the year by the owner.

(d) “Private: sewage system” means a sewage treatment and
disposal system serving a single structure with a septic tank
and soil absorption field located on the same parcel as the
structure. This term also. means an alternative sewage system
approved by the department of industry, labor and human
relations including a.substitute for the septlc tank or soil
absorption field, a holding tank, a systém serving more than
one structure or a system located on a different parcel than
the structure. A private sewage system may be owned by the
property owner or by a special purpose district.

(e) “Small commercial establishment”’ means a. commer-
cial establishment or business place with a. maximum daily
waste water flow rate of less than 5,000 gallons per day.

(2) RuLes. The department may not promulgate a rule
under this section until the proposed rule:is approved by the
department of industry, labor and human relations: A rule
promulgated under this section without the approval of the
department of industry,labor and human relations is void.

(3) MAINTENANCE: The department shall establish a main-
tenance program to be administered by governmental units.
The'maintenance program is applicable to all new or replace-
ment private sewage systems constructed in a governmental
unit after the date on which the governmental unit adopts this
program. The maintenance program shall include a require-
ment of inspection or pumping of. the private sewage system
atleast once every 3 years.. Inspections may be conducted by
amaster plumber, journeyman plumber or restricted plumber
licensed under ch. 145, a person licensed under s. 146.20 or by
an employe of the state or governmental unit designated by
the department.. The department may suspend or revoke a
license issued ‘under 's. '146.20 or a certificate issued under s:
144.025 (2) (L) to the operator of a septage servicing vehicle if
the ‘department finds that the licensee or: operator falsified
information on inspection forms. The department of indus-
try, labor and human relations may suspend -or revoke the
license of a plumber licensed under ch. 145 if the department
of industry, laborand human relations finds that the plumber
falsified information on inspection forms.
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(4) ‘FAILING PRIVATE SEWAGE SYSTEMS. The department
shall establish criteria for determining if a private.sewage
system-is a failing private sewage system.. A failing private
sewage system is one which causes or results. in any of the
following conditions:. - )

(a) The discharge of sewage into surface water or
groundwater.

(b) The mtroductron of sewage into zones of saturatron
which adversely affects the operation of a private sewage
system.

(©) The discharge of s sewage to a drain tile. or into zones of
bedrock. . _ . _ .

'(d) The discharge of sewag'e to the srirface of the ground

_(e) The failure to accept sewage discharges and back up of
sewage into the structure served by the private sewage system.

(4m) Ca IEGORIES OF FAILING PRIVATE SEWAGE SYSTEMS. For
the g purposes of this section, the department shall establish the
category of each farhng private sewage system for which a
grant application is submitted, as follows:

" (a) Category 1: failing prrvate sewage systems described in
sub 4) (@) to (c).

".(b) Category 2: failing prrvate sewage systems descrrbed in
sub ) (d).

(©) Category 3 farlmg prrvate sewage systems described in
sub @ ().

'(5) ELIGIBILITY. (2) 1. A petson is eligible for grant funds
under this section if he or she owns a principal resrdence
which is served by a'category 1 or 2 farlrng private sewage
system, if the residence was constructed prior to and inhab-
ited on July 1, 1978;if the family income of the person does
notexceed the income limitations under par. (c), if the
tesidence is not located in an area served by a sewer and if
determination of failure is made prior to the rehabilitation or
réplacement of the failing private sewerage system. -

2. A business is eligible for grant funds under this section if
itowns a small commercial establishment which'is served by a
category1: or 2-failing private sewage system, if the small
commercial establishment was constructed prior to July 1,
1978, if the gross revenué of the business does not exceed the
limitation under par. (d), if the small comimercial establish-
ment is not located in an”ared served by a sewer and if a
determination of failure is made prior to the rehabilitation or
replacement of the private sewage system.

<3, :A-person: who owns a principal resrdence or small
commercial establishment which is served by a category 1 or 2
failing private sewage system 'may submit an application for
grant' funds during the:3<year period after the determination
of failure is made.. Grant funds may be awarded after work is
completed . if rehabilitation or- replacement of .the -system
meets all requrrements of thrs section-and rules promulgated
under -this section. -

" (b) Each prmcrpal resrdence or. small commercral establish-
ment. may receive only one grant under this section: ,

- :(¢)+1::In order to be eligible for.grant funds under this
section, the annual family income of the person who owns the
principal residence may not exceed $45,000 or.125% of the
county: ‘median income for-the county in whrch the resrdence
is:located, whichever is greater. .

2. BExcept as provided under subd. 4, armual famrly income
shall:be based upon the adjusted gross income ‘of the owner
and the owner’s.spouse;-if:any, as computed for Wisconsin
income tax purposes for the taxable year prior to-the yéar-in
which the determination of failure is made.:- The cournty
median income shall ‘be determined based upon the most
recent statistics published by the federal depar tment of hous-
ing:and urban development for the year prior to the year in
which the determination of failure is made. S
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-3, In order to be eligible for grant funds under this section,
a person shall submit a copy of the designated income tax
returns for :the taxable. year. prior to the year in. which the
determination of failure is made together with any applica-
tion required by the governmental unit. . For taxable.year
1985 and, «arlier, the person shall submit a copy of his or her
1nd1vrdual or combmed Wrsconsm income tax. return.. For
taxable year. 1986 and thereafter the person.. shall submit a
copy of his or her joint Wrsconsrn income tax return or, if
filing separately, his or her separate Wisconsin i income tax
return and the separate Wrsconsm income tax return of his or
her spouse, if any, . .

4. A governmental umt may drsregard the Wrsconsrn
mcome tax return for the taxable year prior to the year in
whrch the determrnatron of failure is made and may deter-
mine annual famrly income based upon satrsfactory evidence
of ad)usted 2ross 1ncome or prolected taxable i income of the
owner and the owner’s spouse in the current year. The
department shall promulgate rules establishing criteria for
determmrng what constitutes satisfactory evrdence of ad-

justed gross income or projected adjusted gross income ina

current year.

‘d) 1. In order to be elrgrble for grant funds under this
section, the annual gross Tevenue ‘of the busmess that owhs
the small commercral establrshment ,may not exceed
$362,500.

2. Exceptasprovrded in subd. 4, annual gross revenue shall
be’ based upon ‘the gross revenue of thé business for the
taxable year prior to the year in whrch the determination of
failure is-made. The department ‘shall promulgate rules
establishing criteria for determrnrng what constitutes satisfac-
tory evidénce of gross revenue in a prior taxable year.

‘3. In order to bé eligible for grant ‘funds under this section,
a business shall 'submit documentation’ requrred by the de-
partmeérit under subd. 2 together with' dny application” re-
qurred by the governmental unit.

4,A governmental unit may drsregard the documentatron
of gross revenueé for the taxable year pr: ior to thes year in which
the determination of failire is made and may determine

annual gross revenue based upon satisfactory evidence ‘of

gross reveénue’ of ‘the buisiniéss' in- the -current - year. ~The
department shall promulgate ‘Tules establishing criteria for
determrmng what constitutes satrsfactory evrdence of gross
revenue in a current year. -

" '(e) The department of revenue shall, upon request by the
department verify ‘the income information submrtted by an
applrcant or grant recipient.

*+(5m) DENIAL ‘OF APPLICATION. (a) The department or a
governmental unit shall deny a grant application under this
section ‘i the applicant’ or'a ‘person ‘who ‘would be directly
benefited by the grant mtentronally caused the conditions
which ‘resultéd in a category'1 or 2 failing prrvate s€wage
system. ‘The depar tment or governmental unit shall notify the
applicant in wrrtmg of & denral mcludmg the reason for the
denial.

(b) The. department 'shall notrfy a governmental unit 1f it
receives a certification.under s 46.255 (7) that an individual is
delinquent in child support.or' maintenance payments. - The
department or a governmental unit shall deny an application
under this section. if the department receives a: certification
under s. 46.255 (7) that the applicant or an individual who
would be directly benefited by the grant is delrnquent in child
support, or maintenance payments.

(6) UsE oF FUNDs. Funds available undera gr ant under thrs
section shall be applied to-the rehabilitation or replacement
of the private sewage system. -An existing. private sewage
system may be replaced by an: alternative private sewage
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system .or-by-a system. serving. more than one principal
residence.

(7) ALLOWABLE COSTS; STATE SHARE. (a) Costs allowable in
determining grant funding under this section may not exceed
the costs of rehabilitating or replacing a private sewage
system which would be necessary to allow the rehabilitated

system Or new system to meet the minimum requirements of

the state plumbing code promulgated under s. 145.13.

. (b) Costs allowable:in determining grant funding under
this section may not exceed the costs:of rehabilitating or
replacing a private sewage system by-the Jeast costly methods.
- (¢) The state grant share under this section is limited to
$7,000 for each: principal residence or 'small commercial
establishmentto be served by the private sewage system or to
the amount determined by the department based upon pri-
vate sewage system grant funding tables; whichever is less.
The department shall prepare and ‘publish private sewage
system grant funding tables which specify the maximum state
share limitation for various components and costs involved in
the rehabilitation or replacement. of a private sewage system
based upon minimum size and other requirements specified in
the state plumbing:-code promulgated -under s.-145.02. The
maximum state share limitations-shall be designed to pay
approximately 60% of the average allowable cost of private
sewage. system rehabilitation  or. replacement based upon
estimated or-actual costs of that rehabilitation or replace:
ment. The department shall revise the grant funding tables
when it determines that 60% of ‘current: costs. of private
sewage ‘system: ‘rehabilitation or ‘replacement exceed: the
amounts in the grant funding tables by more. than 10%,
except that the department may not revise the grant fundin-g
tables more often than once every 2 years:

(8) APPLICATION. (a) In order: to’ be eligible for a grant
under this section, a governmental unit shall make an: appli-
cation for replacement or rehabilitation’ of ‘private:sewage
systems of principal residences or small commercial establish-
ments and shall submiit an application for participation to the
‘department. The application shall be in the form and include
the information the department: prescribes: In order to-be
eligible for funds available in a fiscal year, an application is
required to be received: by the: department prior to June T-of
the previous fiscal year.

“(b) An American Indian-tribe or band may submrt ‘an
application for participation for any Indran lands under 1ts
]urrsdrctron

"(9), CONDITIONS GOVERNMENTAL UNITS. As a condrtron for
obtarnrng a grant under thrs sectron a governmental unrt
shall
, (a) Adopt and admmrster the marntenance progr am estab-
lrshed under sub 3); o

(b) Certify that grants will be used for prrvate sewage
system replacement or rehabilitation fora prrncrpal residence
or small commercial establishment owned by a person who
meets the elrgrbrlrty requrrements under sub. (5), that the
funds wrll be used as provided under sub. (6) and that
allowable costs will not exceed the amount permitted under
sub. (7);

-(c). Certify. that grants will be used. for_private. sewage
systems | which will be properly rnstalled and maintained;.

(d) Certrfy that grants provrded to the governmental unit
will be disbursed to eligible owners; . . -

(e). Establisha process-for regulatron and rnspectron of
prrvate sewage systems;’

(f) Establish a system of user char ges and cost recovery if
the governmental unit considers this system to-be appropri-
ate. User charges and cost recovery may include the cost of

:viol'ator:;
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the grant-application fee and the cost. of supervising installa-
tion and maintenance; and S

. (g) Establish-a system which provrdes for the distribution
of -grant funds.received among eligible.applicants based on
the amount requested in the-application as approved by the
department. If the amount received by a county is insufficient
to fully fund all grants, the county shall prorate grant funds
on the -same basis as sub, (11m),

(10)- AssISTANCE: The department shall make its staff
avarlable to provide technical assistance to each governmen-
tal unit.. The department shall prepare and distribute to each
participating governmental unit a-manual of procedures for
the grant program under this section. i

~~ (11) ALLOCATION. OF .FUNDS.. (b)- Determmatzon of elzgzble
applications. At the beginning of each fiscal year the depart-
ment shall determine the state grant share for applications
from eligible owners received by participating governmental
units. The department may revise this determination if a
governmental unit, does not meet the conditions specified
under sub. (9) or. 1f it determines that 1nd1vrduals do not meet
eligibility requirements under sub. (5).

(c). Allocation. The department shall allocate available
funds for._grants to each participating governmental unit
according to the total amount of the state grant share for all
eligible applications received by that governmental unit. .

(d) Limitation,; commercial establishments. The department
may not allocate more than 10% of the funds available under
this subsectron each ﬁscal year for grants for small commer-
cra] establishments.

‘(11m) PRORAIING (a) The department shall prorate avail-
able funds under this subsection if funds are not sufficient to
fully ‘fund’all applrcatrons A prorated payment shall be
deemed full payment of the grant. :

o) If funds are sufficient to fully fund all catégory 1 but
not all category 2 farhng prrvate sewage systems, the depart-
ment shall fully fund all category 1 systems and prorate the
funds for category 2 Systeriis ona proportional basis. -

(c) If funds are not sufficient to fully fund all category 1
failing prrvate sewage systems, the department shall fund the
category-1'systems on'a proportional basis and deny the gr ant
applrcatrons for all category 2 systems
GRANTS.  (a) The department shall revrew apphcatrons for
participation:in theé state:program submitted under sub."(8).
The department shall determine if'a governmental unit-sub-
mitting an apphcatron meets the condrtrons specified under
sub.*(9). e

(b) The department shall promulgate rules which shall
define payment mechanrsms to be used to disburse grants to a
goverr nmental: unit.

“{13) INSPECTION; Agents of the department or. the govern-
mental unitmay enter premises where private sewage systems
are ‘located: pursuant. to- a.special inspection :warrant as
required - under. s.66.122, - to..collect samples, records and
information:and to ascertain compliance with the rules and
order's of the departmentior the governmental. unit.

.1(14) ENFORCEMENT. (&) If the department has reason to
belreve that a violation of this section or any rule promul-
gated under this:section has occutred, it may:

+.1.+Cause -written. notice..to -be served. upon’ the alleged
The notice shall specify the alleged violation, and
contain the findings of fact on.which the charge of violation is
based, and .may-include ‘an- order that necessary corrective
action be taken within a reasonable time.: This order shall
become effective -unless, no later than30.days after the date
the notice and. order are served, the person named in the
notice and order requests in writing a hearing before .the




Electronically scanned images of the published statutes.

144.245 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

department. - Upon this request and after due notice, the
department shall hold a hearing. ‘Instead of an order, the
department may' require that the alleged violator appear
before the department for a hearing at a time and place
specified in the notice and answer the char ges complained: of
or .t
* 2. Tnitiate actron under-s. 144.99.

(b) If after the hearing the department finds that a viola-
tion has occurred, it shall affirm or modify its-order previ-
ously issued, or issue an appropriate order for the prevention,
abatement 'or control of the-violation or for-other corrective
action. If the department finds that no violation has oc-
curred, it shall rescind its order. Any order-issued as part of a
notice or after hearing may prescribe one or-more dates by
which necessary action shall be taken in preventing, abatmg
or controlling the violation.

(c) Enforcement of th1s sectron sha]l follow the procedures
unders. 144.98. -~ -

(d)Additional grants under thrs section to a governmental
unit previously-awarded a grant under this section may be
suspended or terminated if the: department finds that a
prrvate sewage system previously funded in the governmental
unit is not beéing: or ‘has not been properly rehabrlrtated

constructed, installed or maintained.
History: ' 1981'c. 1's.33; 1983-a. 27 ]983a 189s. 329(8) 1983.a. 545; 1985
2..29;:1987:a. 27,1989 a. 31 326, -

144 25 Fmancml assrstance, nonpoint source water pollu-
tion abatement. (1) The purposes of the nonpornt source
pollution abatement grant program under this section are to:

(a) Provide the necessary administrative framework and
financial assistance for the implementation of measures to
meet nonpomt source water pollution abatement needs iden-
tified in areawide water quality management plans. .

_(b) Provide coordrnatron with all elements of the state’s

water. quality program in order to ensure that all activities
and limited 1esources are optimally allocated in the achieve-
ment of this state’s water quality goals.

+ (¢) Provide technical and financial assistance for the appli-
catron of necessary nonpornt source water pollutron abate-
ment measures.

(d)- Focus limited : techmcal and ﬁnancral resources in
critical geographic locations through the. selection.of priority
lakes identified-under sub..(4) (cd) and priority watersheds
where nonpoint source related water quality problems are the
most severe-and: control is most. feasible. -

(e) Provide for program evaluation, subsequent modlﬁca-
tions and recommendations:

(2) In:this section: CEa e

(2) “Best management practrces means practices, tech-
niques or . measures identified . in - areawide: water: quality
management plans, which are determined to-be the most
effective:means .of preventing-or reducing pollutants: gener-
ated from'nonpoint sources toa level compatible with water
quality objectives established under this'section and which do
not have an adverse impact on fish-and:wildlife habitat. -

- (am) “‘Governmental unit” means any governmental unit
including, but not limited-to, a county, city, village, town,
metropolitan sewerage district created. under ss.. 66.20.to
66.26 or 66.88 to 66.918, town sanitary district, public inland
lake prétection and rehabilitation district, regional planning
commission.or.drainage district operating under ch. 89, 1961
stats., or.ch.-88. ‘“‘Governmental unit”’ does not include the
state or-any. state agency. o

: (b) “Nonpoint source’” means a land management actrvrty
which contributes to runoff, seepage or percolation. which
adversely ‘affects or threatens the quality of waters of this

best management practices in these wateished areas.
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state and which is pot a point source as defined under s.
147.015 (12).

(c) “Priority watershed” means any large-scale or smal]-
scale watershed which the department has identified under
sub. (4) (). ,

(4) The department shall: :

* (a) Administer the nonpoint source water pollution pro-
gram under this section.

(am) Be responsible for the integration of the nonpoint
source: water pollution abatement program into the-state’s
overall water quality management program. .

(ar) Serve as the designated state agency with the federal
environmental protection agency on all aspects related to the
nonpoint source program management requirements of P.L.
100-4, including the . development and submittal of the
ponpoint source assessment report and management pro-
gram required.under P.L. 100-4, section 316 and preparation
of the annual grant application for federal funding from the
environmental protection agency to implement that program.

(as) Consult with the department of agriculture, trade and
constmer protection in developing any federal grant applica-
tion under par. (ar). Every application is subject to s. 16.54
and .shall. include the  proposed.expenditures of federal
nonpoint- source water pollution abatement grant moneys
and the allocation of ‘such moneys between the department
and the department of, agriculture, trade and consumer
protection.. -\ .

(b) Identify- through the areawrde water quahty manage-
ment plans provided for under section 208 of the federal
water pollution’ control act, P.L. 92-500,. as amended the
designated local management agencies.

(c) Through the cortinuing planning ‘process under:s.

147.25, identify.those priority watersheds where the need for
nonpoint source water pollution abatement is most critical.
The department shall prepare project funding lists for large-
scale and small-scale projects subject.to the approval-of the
department of agriculture, trade and consumer protection.
- (cdy Identify, through the.continuing planning process
under s 147.25, the lakes where the need for nonpoint source
water pollution-abatement:is most_critical and identify for
those lakes the best management practices necessary to meet
water quality objectives, The department shall prepare
project: funding -lists for projects: affecting priority lakes
subject to -the approval of. the department of agriculture,
trade and consumer protection.

- (cm) Identify watershed areas in the Milwaukee river basin
as priority watershed areas, ‘notwithstanding par. (c), and
identify the best management practices necessary to meet
water quality objectives in those watershed areas. For the
purposes of this paragraph, the Kinnickinnic river shall be
treated as being within a watershed area in the’ Mllwaukee
river ‘basin. The department shall' appoint an “advisory
committee which represents appropriate local interests to
assist it in the planning and 1mplementatron of pro;ects and
The
advisory committee shall include a member of the county
board from each county with any area in the Mllwaukee river
basin.

* (d) Review and approve the detailed program for imple-
mentation prepared by ‘the designated local management
agenciés identified under par. (b).

(e) Promuigate rules, in consultation  with the department
of agriculture, trade and consumer protection, as are neces-
sary for the proper execution and-administration of the
program under this section. The rules shall include standards
and -specifications concerning . best management practices
which. are ‘required : for -eligibility for cost-sharing grants
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under this section. The department may waive the standards
and specifications.in -exceptional cases. . Only .persons. in-
volved. .in: the administration of -the. ‘program under this
section and persons-who:are grant recipients or applicants are
subject to the rules promulgated under this paragraph. Any
rule.-promulgated .under - this. paragraph which relates or
pertains- to agricultural  practices. relating to.animal waste
handling and treatment are subject to s. 13.565.: .

i) Admrmster the drstrrbutron of grants and aids to

governmental units for local administration and implementa-
tion of the program. under this sectron A grant awarded
educatronal and tr: armng assrstance, ordmance development
and administration, .cost-sharing for. management practices
and caprtal improvements, plan preparation under par. (g),
easements or otheractivities determined by the depar tment to
i 1 urrements of this. section. .
(g) In cooperatron wrth the. department of agrrculture
trade and consumer protectron and the appropriate govern-
mental unit, prepare priority. watershed and priority lakes
plans £ vpl’ement nonpoint ter pollution abate-
ment, prO]ects in_priority, watersheds and. prrorrty lakes In
preparing, the plans, the department shall -

1. Conduct the plannrng process in a cost-effectrve and
timely. manner and scale the planning process in accordance
with the scale and nature of the pol]utron problem addressed
in, the plan . ,

2. Promote srgmﬁcant partrcrpatron from the department
of agriculture, trade.and consumer protection and other state
agencres, governmenta] units and other persons ‘located in
any watershed or in any pro;ect affectmg a prrorrty lake
which is the subject of the plan.

3. Prepare a water resource assessment, set water qualrty
goals, rdentrfy crrtrcal management areas and analyze alter—

management practrces mto the plan
" 5. Determine whether any county, crty, vrllage or town
wrthm the area whrch is the sub]ect of the plan asa condrtron

by "a ny. approprrate gover nmental umts in the water: shed or in
the area of the project affecting ‘the prrorrty lake, after

determining th ‘techmcal ﬁnancral and stafﬁng capabrlrty of

o (1)' Cooperate with the department of agrrculture, trade and
consumer protection-under s. 92.14 (6).

() In cooperation with thé department of agrrculture, trade
and consumer protection, identify the training réquired for
the personnel of a governmental unit awarded a grant.under
this sectron or. s, 92.14 t0 .administer. and mplement any
nonpornt source ‘water pollutron abatement pIO]eCt or soil
and water resource project funded’ by that grant and. shall
coordinate such a training program. The govemmental unit
may use the grant for that training or for any other training
necessary to-prepare personnel to perform:job.-duties:related
to“this- section. . ‘Thedepartment: may. contract with.any
perso'n from the appropriation under:s. 20.370 (4):(cc) for
services' to- administer-or -implement this chapter, rncludmg
information:and education and training. - o .
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~/(0)::Annually,- in -cooperation with . the department.of
agriculture, trade and consumer protection, submit a report
on the progress of the program under:.this section to-the land
conservation board. :

- (p)-Jointly with the department of agrrculture trade and
consumer protection, prepare -the plan required under s.
92.14 (13)..1:The department shall . review and -approve or
disapprove the plan and shall netify. the land:conservation
board of its final-action on the plan. The department shall
implement any part of the plan for which the plan grves it
responsibility. ;

(pm) Jointly with- the department of agrrculture trade and
consumer protectron develop the forms requrred under .
92 14-(14). : ’

*>(q) - Consult: with-the department of agrrculture trade and
consumer protection when it prepares the information which
it submits to'the department of administration under s. 16.42.

“i(r) Jointly' with the department: of agriculture, trade and
consumer protectron develop the standards under’ sub (5)

(0) ,

(4m) (a) Any” governmental unrt of regronal planmng
commission desrgnated by the depaitmient under sub. (4) (h)
shallprepare aninventory of nonpoint source water pollution
in the watershied Whichyis the subject of the plan'under sub. (4)
(g)and submitthe inventory to the department fori mcorpora-
tion into the plan.

“"(b) Every plan prépared for an area under sub (4) (g) shall
rnclude all'of the followrng )

"1.'The inventory for that area prepared under par (a):

2. A water resource assessment of that ared. -

. The rdentrﬁcatron of crrtrcal surface water and ground-

to be applred to that area.

-4. A plan implementation : schedule developed in coopera-
tion wrth the approprrate governmental unit ‘or designated
local management agency identified under sub @ (b)

5 A grant drsbursement and pIOJect management
schedule.

.6.-An integrated resource management strategy to protect
or enhance fish and wrldlrfe habrtat aesthetrcs and other
natural resources. -

7.A comprehensrve management strategy to manage agrr-
cultural and nonagrrcultur al nonpoint source water pollution
affectmg surface water or groundwater including animal
waste, fertilizer, pestrcrdes, storm, water, construction site
erosron and other nonpoint, sources.of water pollutron

(c) The department shall submrt a.copy. of any, plan it
completes under this subsection to any. county located in.or
containing any watershed which is a subject of the plan and to
the department. of agrrculture, trade .and .consumer protec-
tron That’ county .and the department of agrlculture, trade
and consumer protectron shall review, the plan, approve or
disappr ve‘ the. plan and notrfy the department of natural
resources of its action on the plan, s

-~ (d) If the department.receives a plan under par (o) whrch
has been approved by every county to which it was sent and
by the department of agriculture, tr. adeand consumer protec-
tion, the department shall approve the plan as an.element of
the appropriate. areawide. water qualrty management plan
under P.L. 92-500 section 208 , r

:-(8). The department; of agrrculture, Vtrade and consumer
protectron shall:

~.(a) Approve, or-disapprove the project.funding list of any
prrorrty -watershed or priority lakes project about whrch it
receives notice under sub. (4) (¢). - O :
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(b) Prepare sections of the priority watershed or. priority
lake plan relating to farm-specific implementation schedules,
requirements under ss.” 92.104 and 92.105, animal waste
management and selection of agriculturally related best man-
agement practices and submit those sections to the depart-
ment for inclusion under sub. (4m) (b).

(c) Jointly with the department; develop technical stan-
dards for agriculturally related best management practices.

(d) Develop a grant disbursement and project management
schedule for: agrrculturally related best management practices
to be included in a plan established under sub. (4) (g) and
identify: recommendations- for implementing activities or
projects.under ss.. 92. 10, 92.104 and 92.105. «

. (e) Identify areas within a priority watershed or prrorrty
lake project which are subject to activities required under ss.
92 104.and 92:105. .

(f) Provide implementation assistance as. identified and
approved in the priority watershed or prrorrty lake plan under
sub. (4) (2)- .

(6) The appropriate governmental unit is responsrble for
local administration and. implementation of priority water-
shed:and priority lakes projects and shall: - .

(a)Be respoiisible for coordination and rmplementatron of
actrvrtres necessary to achieve water quahty objectives includ-
ing the development. of a detailed program for
1mp1ementatron

(b) Utilize;. whenever possible, existing staff or contract
with existing governmental agencres to utilize that agency’s
existing staff to provrde various field, admmrstratrve, plan-
ning and other services.

_(c) Contact or attempt to contact all landowners or opera-
tors within critical management areas concerning their partic-
ipation in the implementation program. The appropriate
governmental unit shall certify to the' department that it has
comphed with this paragraph.

@) Participate in the plan preparation ‘under contract with
the department. The department shall determine the specific
plan components which will be prepared depending upon the
technical, financial and staffing capability of the appropriate
governmental unit.

(8) Eligibility for cost-sharing grants under this section
shall be ‘determined based on the following:

(a) Governmental units and individual landowners or
operators shall be eligible for cost-sharrng ‘grants.

(b). Grants may' be provrded to “applicants“in priority
watershed areas for pro;ects in conformance with approved
areawide water qualrty management plans.

(c) ‘Grants may be provided to applrcants in nonpriority
watersheds for projects which are in conformance with area-
wide water quality mandgement plans and which conform to
the purposes specified under sub. (1).

“(cm) Grants may be provided from the appropriation
under-s. 20.370: (4) (cc) to applicants for projects affectrng
priority lakes identified under sub. (4) {(cd) if the project is'in
conformance with areawide water quality management plans
and the purposes specified under sub. (1).

(d) Bach cost:sharing grant shall be appr oved by the
desrgnated management agefcy. +s

(e) Grants may only be used for 1mplement1ng best man-
agement practrces

(f) The state share of a cost-sharing grant under this section
may not exceed 50% of the cost of implementing the best
management practice except-as ‘provided under pars. (g) and
(b).

‘(g) The depaitment may increase the state share of a cost-
sharing grant under this section up to 70% of the cost of
implementing the best management practice if the depart-
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ment, in-consultation with: the department of agriculture,
trade and consumer protection, determines that:

1. The main benefits to be derived from the best manage-
meént practices’ are related to rmprovmg offsrte water qua]rty,
and

2.-The matchrng share requirement under par. (f) would
place an unreasonable cost burden on the applicant.

(h).The department may increase the state share of a cost-
sharing grant under this section up to 80% of the cost of
impl'erneriting the best management practice if:

“'1. The department, in consultation with the department of
agriculture, trade and consumer protectron determrnes that
par: (g) 1-and 2 applies; and

2. A county matchrng share is provided which equals the
state share ‘over 70%.,

(i) The local matching share of a cost-sharmg grant under
this section shall be at least 30% of the cost of implementing
the best management practrce except as provided under par.

(]) The local matching share of a cost-sharing grant under
this section shal] be the remainder of the cost of implementing
the best management practrce after subtractrng the state share
and county share if the department i increases the state share
under par. (k).

- (k) A minimum of 70% of the total amount of cost-sharmg
grants available annually under this section shall be utilized
for rmplementrng best management practices in priority
water sheds, e

LA grant may not be made to an individual if the
depar tment réceives acer tification under s, 46.255 (7) that the
individual is delinquent in chrld support or maintenance
payments.

.(8m) It the department determines under sub. @ 5 that
acounty, crty, village or town should be required to develop a
construction sité erosion control ordinance under s. 59.974 or
a manure storage ordinance under s. 92.16, that county, city,
village or town shall develop and adopt the ordinance at least
one year’ before completron of the nonpoint’ source water
pollution abatement proyect for whrch it receives a grant
under this section.

(9) The department may distribute grants and aids to state
agencres, mcludrng rtself fot admrnrstratron and implementa-
tion of the nonpoint source water pollutron abatement pro-
gram on land under state ownership or control for pro;ects
affecting priority lakes identified undeér sub. (4) (cd) or in
prrorrty watershed areas. - The department may distribute
grants and aids to ‘itself for the purchase of easements in
priority watershed areas

(10) To the greatest extent pr actrcable, the depar tmient, the
department of agriculture, trade and consumer “protection
and the administering and rmplementrng governmental unit
shall encourage and utilize the Wrsconsm conservatron corps

for appropriate projects.

History: 1977 c. 418; 1979 ¢. 34, 221; 1979 ¢. 355 5. 241; 1981 ¢. 20; 1981 ¢
346's. 38; 1983 a..27; 1983 2..189:s. 329(16), 1983 2 416; 1985 a. 29; 1987 2. 27;
1989 a. 31 336, 366, , )

144, 251 'Watershed projects. The department shall assist
and advise the department of agriculture, trade and consumer
protection regardmg watershed projects under 16 USC 1001

"to 1008,

Hrstory 1981 c. 346 -

144 253 Lake managemeni plannmg grants. (1) In thrs
section, “qualified lake association” means a group incorpo-
rated under ch. 181 that meets all of the following conditions:

_(a) Specifies.in its articles of incorporation.or bylaws that a
substantial purpose of its being incorporated is to support the
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protection or improvement of one or more inland lakes. for
the benefit of the general public.

“(b) Demonstrates that the substantial purpose of its past
actions was to'support the protection or improvement of one
or-more inland lakes for the benefit of the general public.

" :(c)-Allows to be a member any individual who for at least
one month each ‘year resides on or within one mile of an
inland lake for which the association was incorporated.

- *(d) Allows to be a member any individual who owns real
estate on’or within one mile of an inland lake for which the
association-was incorporated.

(e) Does not limit or deny the right of any member or any
claSs of members to vote as provided under s. 181.16 (1).

(f)-Has been in existence for at least one year.

(g) Has at least 25 mémbers.

_ " (h) Requires payment of an annual membership fee of not
less than $10 nor more than $25.

(1tm). The department shall develop and administer a
financial assistance program to provide lake management
planning grants for projects to provide information on the
quality“of water in lakes, including mill ponds, in-order to
improve water:quality assessment and planning and aid in the
selection of activities to abate pollution of lakes.

* (2) The department may provide a grant'of 75% of the cost
of a lake’ management planning project up; to a total of
$10,000 per grant. ‘

3) The department shall promulgate rules for the adminis-
tration of the lake management planning grant program
whxch shall include all of the following: - - ‘

“(a)y Ehglble 1ecipients; ‘counties, cities, towns, villages,
quahﬁed lake associations and public inland lake protection
and rehabilitation districts. . ‘

(b) Ehgxble activities, which.shall include data collection,
water quality assessment and nonpomt source po]lutlon

evaluatxon

Hlstoxy 1989 2.31;1989°a. 160 ss. l 3, 4; 1989 a. 359.

144.255. Lake level control program (1) The department
shall expend the funds-in the appropriation under s. 20.370
(2) (ae) for a lake level control program to install check dams
to. control water levels on lakes with falling water levels. To
determine the need for-a check dam, the department shall
conduct scientific studies and install monitoring equipment
on proper ties where there is reason to believe that an act1v1ty
that is not regulated by the department may be causing a
substantial adverse impact on public rights and interests in
the waters of the state.

(2 The department shall, if possible, obtain consent from a
property owner before conducting studies or installing equip-
ment on proper ty.as part of the project under this section,. If
the depax tment is unable to obtain consent from the property
owner, the department may proceed to conduct the studies or
install the equipment only after showing that the investiga-
tion is necessary to protect public rights and interests and

treating the matter as a contested case under ch. 227.
History: 1989 a. 3365 334. :

144 26 Navigable waters protecﬂon law. (1) To axd in the
fulfillment of the state’s rolé as trustee of its navigable waters
and 'to promote public health, safety, convenience and gen-
eral welfare, it is declared to be in the public interest to make
studies; establish policies, make plans and authorize munici-
palshoreland zoning regulations for the efficient use, conser-
vation, development and protection of this state’s water
resources.” ~The: regulations shall relate to lands under,
abutting-or lying close to navigable waters. The purposes of
the regulations shall be to furtherthe maintenance of safe and
healthful conditions; prevent and .control .water pollution;
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protect spawning grounds, fish and aquatic life; control
building -sites, placement of . structure and land uses and
reserve shore cover and natural beauty.

(2) -In this section, unless the context clearly requires
otherwise:

(¢) “Municipality” o

or city. ‘
(d) “Navigable water” or nav1gable waters” means Lake
Superior, Liake Michigan, all natural inland lakes within this
state and all streams, ponds, sloughs, flowages and other
waters within the territorial limits of this state, including the
Wisconsin portion of boundary waters, which are navigable
under the laws of this state.

(e) “Regulation” means ordinances enacted under ss.
59.971,61.351, 62.23 (7) and 62.231 and refers to subdivision
and zoning regulations which include control of uses of lands
under, abutting or lying close to navigable waters for the
purposes specified in sub. (1), pursuant to any of the zoning
and-subdivision control powers delegated by law to cities,
villages and: counties.

(f) “Shorelands” means the lands spemﬁed under par. (e)
and s. 59.971 (1) :

(g) ““Water resources,” where the term is used in reference
to: studies, plans, collection of publications on water and
inquiries about water, means all water whether in the air, on
the earth’s surface or under the earth’s surface.. “Water
resources’ -as ‘used in connection with the regulatory-func-
tions under this section means navigable waters.

(2m) Notwithstanding any other provision of law or
administrative rule, a shoreland zoning ordinance required
unders..59.971, a construction site erosion control and storm
water ‘management zoning ordinance authorized under s.
59.974, 61.354 or-62.234 or a wetland zoning ordinance
required under's. 61.351 or 62.231 does not apply to lands
adJacent to farm drainage ditches if:

- (a) Such lands are not ad]acent to a natural navigable
stream or river;

(b) Those parts of the drainage ditches adjacent to these
lanids were nonnavigable streams before ditching; and

(c) Such lands are malntamed in nonstructural agricultural
use. ;

" (3) (a) The department shall coordlnate the activities of the
several state agencies in managmg and regulating water
resources.

(b) The departmerit shall make studies, establish policies
and makeplans for the efficient use, conservation, develop-
ment and protection of ‘the state’s water resources and:

1. On'the basis of these studies and plans make recommen-
dations to existing state agencies relative to their water
resource activities, .

*2: Locate and maintain mformatlon relating to the state’s
water resources. The department shall collect pertinent data
available from state, regional and federal agencies, the uni-
versity of Wisconsin, lo¢al units of government and other
sources.

3..Serve as a clearinghouse for information relating to
water resources including referring citizens and local units of
government to the . appropriate sources for advice and assist-
ance in connection. with particular:water use problems.

(5) (a). The department shall prepare a comprehensive plan
as a-guide for the application of municipal ordinances regu-
lating navigable waters-and their shorelands as defined in this
section for the preventive control of pollution. The plan shall
be based on a use classification of navigable waters and their
shorelands throughout the state or within counties and shall
be governed by the following general standards:

‘1. Domestic uses shall be generally preferred.

‘ “municipal” means a county, village
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- 2. Uses not.inherently a source of pollution within an area
shall be preferred over uses that are or may be a pollution
source.

3. Areas in which the exrstrng or poteritial economic value
of public, recreational or similar uses exceeds the existing or
potential economic value of any other use shall be classified
primarily on the basis of the higher economic use value.

. 4. Use locations within an area tending to minimize the
possibility of pollution shall be preferred over use locations
tendmg to increase that possibility. . .

.'5. Use dispersions within an area shall be preferred over
concentr ations of uses or their undue proximity to each other:

(b) The department shall apply to the plan the standards
and criteria set.forth in sub. (6).

(6) Within the purposes.of sub. _(l) the department shall
prepare and provide to municipalities general recommended
standards and criteria for navigable water protection studies
and planning and for navigable water protection regulations
and their administration. Such standards and criteria-shall
give particular attention to safe and healthful conditions for
the enjoyment of aquatic recreation; the demands of water
traffic, boating and water sports; the capabilityof the water
resource; requirements necessary to ‘assure proper operation
of septic tank disposal fields near. navigable waters; building
setbacks: from the water; preservation of shore growth and
cover; conservancy uses for low lying lands; shoreland layout
for residential and commercial development; suggested regu-
lations and suggestions for the effective administration and
enforcement; of such regulations.

(7) The department, the municipalities and all state agen-
cies shall mutually cooperate to accomplish. the objective of
this:section. . To that end, the department shall consult with
the governing bodies. of municipalities :to secure voluntary
uniformity. of regulations, so far as practicable, and shall
extend all possible assistance therefor. .

(8) This section and ss. 59.971, 61:351:and 62.231 shall be
construed together to accomplrsh the purposes and ob;ectrve
of this section.

(9) Sections 30 50 to 30. 80 are not affected or superseded
by this section.

(10) A person aggrreved by an order or decrsron of the
department under this section may cause its revrew aunder ch.

227 : :

Hrstory 1975 c. 232 1977 c.29; 1981 c. 3’50 339 1983 a. 189 416

See note to art. I, sec. 13, crtmg Just V. Marmette County, 56 W (2d) 7, 201
NW:(2d).761.

The concept that an owner of real property can, in all cases, do as he pleases
with his property is no longer in harmony with the realrtres of society. The
supreme court herein adopts the “reasonable use” * yule codified ‘in the second
‘I‘{Oestatement of the Law of Torts.- State v. Deetz,'66 W-(2d) 1, 224 NW (2d)

7

See note to 88, 21 crtmg 63 Atty Gen. 355. '

The necessity of zoning variance or amendments notice to the Wisconsin
department of natural resources under-the shoreland zoning and navigable wa-
ters protection acts. Whipple, 57 MLR 25. .

The public trust doctrine. 59 MLR 787

' Water quality ‘protection for inland lakes in Wrsconsm, a comprehensrve
approach to water pollution. Kusler; 1970 WLR 35.

Land as property; changing concepts Largé, 1973 WLR 1039.

144.265 - :Damage to water supplies. (1) In this section:

. (a)*Private water supply””has the meaning specified under
s.144.442 (1) (cm), except this term excludes a well which is
not a:source of. water:. for: humans unless the well is con-
structed by drilling. -

(b) “Regulated actrvrty” means. an actrvrty for whrch the
department.may - issué an order under this chapter,- if* the
activity: is-conducted in- violation of this: chapter, or: in
violation of licenses, permits-or. specral orders 1ssued or rules
promulgated under this chapter.:

(2) (a) Except as provided under par (b), if the depar tment
finds that a regulated activity has. caused a private water
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supply to become contaminated,. polluted or unfit for con-
sumption by humans, livestock or poultry, the department
may conduct-a hearing on the matter. The department shall
conduct a-hearing on the matter upon-request of the owner or
operator of the regulated activity. At the close of the hearing,
or at any timeif no hearing is held, the department may order
the owner or-operator of the regulated activity to treat the
water to.render it fit for consumption by humans,: livestock
and poultry, repair the-private water supply.or replace the
private water supply and to reimburse the.town, village or
city for the cost of providing water under sub: (4).

. +(b) If the:department finds that a regulated actrvrty caused
a private water supply to become contaminated, polluted or
unfit for consumption by humans, livestock or poultry, and if
the regulated activity is an approved facility,.as defined in s.
144.442 (1).(a), the department may conduct-a hearing under
s. 144.442 (6) (f). If the damage to the prrvate water supply is
caused -by an.occurrence not anticipated in the plan of
operation which poses a substantial hazard to. public health
or welfare, the department may expend moneys in the envi-
ronmental fund thatare available for environmental repair to
treat the water to render. it drinkable, or to repair or replace
the private water supply, and to reimburse the town, village
or city. for the cost.of provrdrng water under sub. (4). If the
damage to the private water supply is not caused by an
occurrence not anticipated in the plan of ‘operation, if the
damage does not pose a substantial hazard to public health or
welfare, or if moneys in the envrronmental fund that may be
used for envrronmental Tepair are rnsufﬁcrent the depart-
ment may, order the’ owner or operator of the regulated
actrvrty to, treat the water to render it fit for consumption by
humans, livestock and poultry, or to repair or replace the
private water supply, and to rermburse the town, village or
city for the cost of provrdmg water, under sub. ).

(3) In any action brought by the department ‘of justice
under s. 144.98; if the court finds that a regulated activity
owned or operated by the defendant has caused a private
water supply to become contaminated, polluted or unfit for
consumption by humans, livestock or poultry, the court may
order the defendant to treat the water to render it fit for
consumption by humans; livestock anid poultry, repair the
private water supply or replace the private water supply and
to réimburse the town; village-or orty for the cost of pr ovrdrng
water under-suib. (4); :

1) (a) The owner of land where the prrvate water supply is
located may submit-the following information to the town,
village or city where the private water supply is located:

1. Documentation from an action’ under sub.’ (2) or (3)
showrng that the department or the department of ]ustrce is
seekmg to ‘obtain”treatment, reparr or replacement of the
damaged private water supply. -

2.A declaratron of the need for an rmmedrate alternative
source of water.

(b) A person who ‘ ubmits 1nformatron under par. (2) may
file a claim with thé town, village or city where the private
water supply is located. The town, village or city shall supply
pecessary. amounts of :water:to.replace- that. water formerly
obtained from the damaged private water supply. Responsi-
bility to supply water commences at.the time the claim is filed.
Responsibility:to supply water.ends upon. notification to the
town; village or-city that-an order under sub. (2) or (3) has
been: complred with or upon a finding that the- regulated
activity, is not the cause of the damage.

() If the department or the court ‘does not:find- that the
regulated activity is the-cause:of the damage to a private water
supply, reimbursement to the town, village: or. city for the
costs of supplying water under par. (b), if any, is the responsi-
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bility: of the person who filed the claim. - The town, city or
village may:assess the owner of the property where the private
water supply is located for the costs of supplying water under
this subsection by a special assessment under s. 66.60..

History: 1981 c. 374; 1983 a. 27 5. 2202 (38); 1983 a. 410'ss. 75g to 77g;
Stats 1983 5. 144.265; 1989 a. 31

144.266 'Constructron' site 'er'osion control ‘and storm
water management. (1) OBJec1Ives. To aid in the fulfillment
of the state’s role as trustee of its navrgable waters, to

promote ‘public health, safety and general welfare and to

protect natural resources, it is declared to be in the public
interest to make studies, establish policies, make plans,
authorize municipal construction- site erosion control and
storm water management zoning ordinances for the efficient
use, conservation, development and protection of this state’s
groundwater, surface water, soil and related resources and
establish a state construction site erosion control and storm
water management plan for the efficient use, conservation,
development. and - protection. of this state’s’ groundwater,
surface water, 'soil and related resources while at-the same
time encouraging sound economic growth in' this state. - The
purposes.of the municipal ordinances and state plan shall be
to further the maintenance of safe and healthful conditions;
prevent and control water pollution; prevent and control soil
erosion;; prevent: and -control ‘the adverse. effects of storm
water; protect spawning grounds, fish and aquatic life; con-
trol building sites, placement. of structures and land uses;
preserve ground cover and scenic beauty; and promote sound
economic growth:. ...

‘(2) STATE'CONSTRUCTION SITE EROSION CONTROL AND STORM
WATER MANAGEMENT PLAN. The department shall promulgate
by. rule astate construction site -erosion control and storm
water management plan. This state plan is applicable to
construction activities contracted for or conducted by any
agency, as defined under s. 227.01 (1) but-also including the
office .of district attorney, unless that agency enters into a
memorandum- -of understanding with the. department in
which that agency agrees to regulate activities- related to
construction site erosion control and storm water manage-

ment.- The department shall coordinate the activities of

agencres as defined under s. 227.01 (1), in construction site
erosion control and storm water management and make
recommendatrons to these agencres concermng actrvrtres re-
lated to constructron site erosion control .and storm water
management. ‘

(3) SIANDARDS (a) 1. Except as restrrcted under subd. 2,
the department shall establish by rule minimum standards for
activities related to construction site erosion control and
storm water management. .

."2..The:department, in cooperation w1th the department of‘

tr ansportation, shall establish by rule minimum standards for

activities: related-to-construction site. erosion control and.

storm water management if those activities .concern street,
highway,- road -or bridge construction, enlargement reloca-
tion or reconstruction.

-3, Minimuin ‘standards’ established under this- paragraph
are applicable to the state construction site erosion control
and‘storm water management plan.” The department: shall
encourage a county; city or village to comply with these
minimum standards.for any construction site erosion control
and storm water  management: zoning ordinance -enacted
under s. 59.974, 61.354 or 62.234.

4. The department shall identify low-cost practrces whrch
would - enable a person to comply with ‘these minimum
standards.
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(b) The minimum standards for construction site erosion
control shall provide for the regulatron of any construction
activity which:

1.. Involves the grading, remoyval of protective ground
cover or vegetation,:excavation, land filling or other land
disturbing activity which affects an area of 4,000 square feet
or more. .

:2; Involves the excavatron or frllmg or a combination of
excavation and filling which affects 400 cubic yards or more
of dirt, sand or other excavation or fill material.

3. Involves street, highway, road or bridge construction,
enlargement, relocation or reconstruction.

4. Involves the laymg, repairing, replacing or enlargmg of
an underground prpe or facility for a distance of 300 feet or
more.:.

5. Requrres a subdivision plat approval or a- certified
survey.

(c) The minimum standards for storm water management
shall provide for-the- regulatron of any construction actrvrty
which: E
‘1 Is a residential development with a gross aggregate area
of 5 acrés or more.

2. Is a residential development with a gross aggregate area
of 3 acres ‘or more'" wrth at least 1.5 acres of impervious
surfaces.

3. Is'a development other than a residential development
with a gross aggregate area of 3 acres or more.

4.1s lrkely to result in storm water runoff which exceeds the
safe capacity of the éxisting drainage facilities or réceiving
body of water, which causes undue channel erosion, which
increases water pollution by scouring or the transportation of
par ticulate matter or whrch endangers downstream property.

(4) MODEL ORDINANCES STATE PLAN; DISTRIBUTION. The
department shall prepare a model construction site erosion
control and storm water management zoning ordinance in
the form of an administrative rule. The model ordinance
shall be based upon the state construction site érosion contr ol
and storm water management plan The model ordinance is
subject to s. 227.19 and other provisions of ch. 227 in‘the same
manrer as other administrative rules. Following the promul-
gation of the model'ordinance as a rule, the department shall
distribute a copy of the model otdinance to any county; city
or village which submits a request.© The department shall
distribute a copy. of the state plan-to any agency which
submits a request.

“(5) CoopPERATION. The department, the mumcrpalrtres and
all state agencies shall cooperate to accomplish the objective
of this:section. To that end, the department shall consult with
the governing bodies of municipalities to 'secure voluntary
uniformity of regulations, so far as practicable, shall prepare
model: construction site: erosion control and storm water
management zoning ordinances, shall -extend assistance to
municipalities under this section, shall prepare a.state con-
struction site erosion control and storm water management
plan, shall encourage uniformity through the implementation
of this plan and the utilization of memoranda of understand-
ing which are substantially similar to -the plan and -shall
extend assistance to.agencies under thrs section.

. History: . 1983 a. 416; Stats. 1983 s. 144.265;.1983 a. 538 s. 150; Stats. 1983
5. 144.266; 1985 a. 182's. 57; 1987 a. 27; 1989 a. 31

144.27 . Limitation. Nothing in this subchapter affects - ss.
196.01 t6°196.79 or ch. 31. '
- History: 1979 c. 221 s. 624; Stats. 1979 s. 144.27.-
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SUBCHAPTER III

AIR POLLUTION
144.30 - Air pollution; definitions. As used in ss. 144. 30 to
144.426 unless the context requires otherwise:

(1) “Air contaminant” means dust; fumes, mist, liquid,
smoke, other particulate matter, vapor, gas, odorous sub-
stances or- any-combination thereof -but shall not mclude
uncombined water vapor.

(2) “Air contaminant source” means any facrhty, building,
structure, equipment, vehicle or action which may emit or
result in the emission of an air contaminant directly, indi-

rectly or in combination with another facrlrty, building,
structure, equipment, vehicle. or action.

(3) “Air pollution control permit” means any permit
required or allowed under s. 144.391:

(3m) “Allocation of the avarlable air resource” ~means
either: :

(a) The apportronment among air contammant sources of
the difference between an ambient air quality standard and
the concentration in the.atmosphere of the corresponding air
contaminant in existence at the time the rule promulgated
under s, 144.373 becomes effective; or

(b) The -apportionment among air.contaminant sources of
the difference between an ambient air increment and the
baseline . concentration if a baseline concentration is
established.

(3r) “Architectural coatmg” means a coating applred toa
statronary structure, including a parkrng lot, and its appurte-
nances or t6.a mobile home. .

(4) “Allowable emission”’ means the emission ‘rate calcu-
lated using the maximum rated capacity of the origin of, or
the equipment emrttmg an air contaminant based on the most
stnngent applicable emission limitation and accountmg for
any enforceable permit condrtrons whrch lrmrt operating rate,
or hours of « operatlon or both.

(5) “Ambrent air rncrement” means the ‘maximum allow-
able concentration of an air contamlnant above the base line
concentr atlon . .

(6) “Ambient. air qualrty standard” means a level of air
qualrty which will protect. public health with an adequate
margin of safety or may be necessary to protect pubhc welfare
from anticipated adverse effects.

(7) “Attainment area” ‘means an area: whlch is not a
nonattainment area. X

:(8): “Base line concentration” means concentration.in the
atmosphere of an air contaminant which exists in an area at
the time: of the first application to:the U.S. environmental
protection agency for a prevention of significant deteriora-
tion permit undér section165 of the federal clean air act or the
first application for an attainment area major source permit
under:s: 144.391 (2), whichever occurs first, less any contribu-
tion.from stationary sources identified in section 169 (4) of
the federal clean air act. :

(9) “‘Best available control technology” means an emrssron
limitation fof an air contaminant based on the maximum
degree of reduction achievable as specified by the department
on an individual ‘case-by-case basis: taking into - accourit
énergy, économic and envrronmental 1mpacts and other costs
related to the source.

~(8m) ““Construction or modification permit”’- means any
permit under s. 144.391 (1) (b) 1, (2) (b) 1-or (3) (b).1.~

(9p) “Construction or new operation permit” means a
permit under s. 144.391 (1) (b), (2) (b) or (3) (b).
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(9r) “Elective operation permit for an existing source” or
“elective operation permit” means a permit under s. 144.391
1) (), @) (© 01 (3)(©).

(10) “Emission” means a release-of air contaminants into
the atmosphere.

(11) “Emission lrmrtatron” or “emrssron standard” means
a requrrement which limits the quantity, rate or concentra-
tion of emissions of air contaminants on a contmuous basis
An emission limitation or emission standard includes a
requirement relatrng to the operatron or maintenance of a
source to assure contmuous emrssron reduct1on

- (12) “Emrssron reduction optlon means:

(a). An offsetting of greater emissions from a stationary
source’ against lower emissions from the same or another
stationary source.

(b) A reduction in emissions from a statronary source
which is reserved as a credit against future emissions from the
same or another stationary source.

{(c) Other arrangements for emission reduction, trade-off,
credit or offset: permitted by rule by the department.

(14) “Fedéral clean-air act” means the federal clean air act,
as amended, on July 29, 1979 (42 USC 7401 et seq.) and
regulations issued by the federal envrronmental protectron
agency under that act. .

(14m) - “Growth accommodatron” means the amount of
volatile organic-compounds specified in s. 144.40 (1) (a).

(15) “Liowest achievable emission rate” means the rate of
emission which reflects the more stringent of the following:

(a) The most stringent emission limitation which is con-
tained in the air pollution regulatory program of any state for
this.class or category of source, unless an applicant for a
permit demonstr ates that these lrmrtatrons are not achievable;
or | .
:(b): The -most-. stnngent emission lrmrtatron whrch is
achieved in practice by.the class or category of source,

(17m) “Mandatory operation permit for an ‘existing
source” or “‘mandatory operation permit” means a permit
under s;-144.391 (1).(bm), (2) (bm) or (3) (bm).

(18m) “Major source construction or new operation per-
mrt” means a perrmt unders. 144:391 (1) (b) or ) (b).

'(19)““Major source permrt” means any permit under S.
144.391 (1) or (2).

(19m) “Mlnor source construction or new operation per-
mit” means a permit under s. 144.391 (3) (b).

(20) “Modification” means any changes in the phys1cal size
or method'of operdtion of a statronary source which increases
the potential-amount of emissions of an air contaminant or
which results “in ‘the emission of an -air contaminant not
prevrously emitted or which results in the violatior' of an
ambient-air increment. . In determining if a change in the
physrcal size or method of operation of an attainment area
major source is a modrﬁcatron, an increase in the potential
amount of emissions of an air contaminant occurs only if
there is an increase in the net amount of emissions of the air
contaminant.

-+(21) “Nonattainment area”” means an area identified by the
department in .a- document . prepared under s. 144.371 (2)
where the-concentration in the atmosphere of an air contami-
nant-exceeds an ambient air quality standard.

+(22) “Nonattainment area major source construction or
new operation permit” means a permrt unders. 144.391 (1)
®).

(22m) - “‘Operation permrt” unless otherwise qualified,
means any permit under s. 144.391 (1) (b) 2, (bm) or (c), )
(b) 2, (bm) or (c) or (3) (b) 2, (bm) or (¢).
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‘(22r). “Reasonably available control technology” means
that control technology which provides the lowest emission
rate that a particular source:is capable of achieving by the
application of control techniology that is reasonably available
considering technological and economic feasibility.

(22s) “Replenishment implementation period” means the
period between August I, 1987, and ‘December 31 of the year
by which the department requires full‘compliancé wrth rules
required to be promulgated under s.-144.40 (3).

(23) “Stationary source” means an air contaminant source
which directly .or. indirectly is. capable. of emitting an .air
contaminant only froma ﬁxed location. A stationary source
includes,an air contaminant source which is capable of being
transported to a different locatron A stationary source may
consist of one or more pieces of process equrpment each of
which'is capable of emitting an air contaminant. A stationary
source does not include a motor vehicle or equrpment which
is capable of" emrttmg an air contammant while movrng

(24) “Volatile organic compound” means an orgatic com-
pound” whrch participates in an atmospherrc photochemrcal
reaction, as determined by the department by rule.

(25)- “Volatile organic compound accommodation area”
means Kenosha Milwaukee, OZaukee Racine, Walworth
Washington and Waukeésha counties and any .other county
specified by the department by rule inresponse to.a finding by
the federal environmental protection agency that the county
is-to be included in the volatrle or, ganrc compound accommo-
dation area. ..
l%lgrsto;y 1971 c: 125,130, 211 1977c 377 l979c 34,221; 1987a. 2, 399;

a

The social and economic roots of Judge-made air pollutron polrcy in Wr&
consin. , Laitos, 58 MLR 465. . ) ‘.

144. 31 Air pollulron control; powers ‘and duties 1) The
department shall: .

(a) Pr omulgate rules rmplementrng and consistent wrth 8.
144.30 to 144.426 and 144.96. .

(b) Encourage voluntary cooperatron by persons and
affected groups to achieve the purposes- of ss. 144.30 to
144.426 and 144,96, P

(© Encourage local umts of govemment to handle air
pollutron problems within their respective jurisdictions and
on a regional basis, and provide technical and consultative
assistance for that purpose. . .. .

(d) Collect and drssemrnate 1nformatron and conduct edu-
cational and training programs relatrng to the pur poses of ss.
144.30 to 144.426 and 14496. . .

-(e): Organize a comprehensrve and rntegrated program to
enhance the. quality;. management and protection - of . the
state’s air resources, -

(f) Prepare and develop: one or more comprehensrve plans
for the prevention, abatement and control of air.pollution in
this state. The department thereafter shall be résponsible for
the revision and implementation of such plans.

(g) Conduct: or direct studies, investigations and research
relating to air contamination and air pollution and their
causes, effects, preventron dbatemeént and control and, by
means of field studies and sampling, determine the degree of
air* contamrnatron and air pollution throughout the state.

(h) Consult, upon request, with ' any person proposmg to
construct, install, or otherwise acquire an air contaminant
source; device or system for-the control thereof, -concerning
the efficacy of such device-or-system, or the air pollution
problem which may be related to the source, device or system
Nothing in-any such’consultation shall relieve’ any pérson
from compliance with ss. 144.30 to:144.426 or rules pursuant
thereto, or any other provision of law.” :
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- (i) Prepare and adopt minimum standatds for the emission
of mercury compounds or: metallic mercury into the air. .,

(k) Specify the-best available control technology on an
individual-case-by-case ‘basis  considering energy, economic
and envrronmental 1mpacts and other costs related to -the
source. ; ,

(i) Coordmate the reportmg requrrements under $S.
144 394 and 144.96 in order to minimize duplrcatrve reporting
requirements, -

(n) Prepare an annual report whrch states the total nitro-
gen oxide and sulfur dioxide emissions from-all stationary
sources in this state. This report may be combined with other
reports published by the department.

(o) If federal legislation is enacted that establrshes sulfur
droxrde or nitrogen oxide controls for the purpose of reducing
acid deposition, prepare a report, in consultation with the
public service commission, this state’s electric utilities, indus-
tries and environmental groups, recommending ways to
coordinate state law with federal law. The department, after
holding a:public hearing onthe report, shall submit the report
to the governor and .the chief clerk of each house of the
legislature; for distribution to the appropriate standing com-
mittees under s. 13.172 (3), within 6 months after the enact—
ment.of the federal legislation. '

“'{pyPromulgate by rule the actions or events whrch consti+
tute the reconstruction of a major source. )

Q¥ Pr omulgate by rule the actions or events whrch consti-
tute the shutdown of a facrlrty

2) The depar tment may

(a)y Hold hearings relating to any aspect of the administra-
tion of ss., 144,30 to. 144.426 and 144.96 and, in connection
the; wrth compel the attendance of witnesses and the pro-
duction of evidence. .

- (b) Issue orders to effectuate the purposes of ss. 144.30 to
144 426 and 144.96 and enforce the.same by all appropriate
admrnrstratrve and. ]udrcral pr oceedrngs k

(©). Secure necessaty., scientific, technical, admrmstratrve
and operational:services, including ‘laboratory facrlrtres, by
contract or otherwise.

@ Make a continuing study of the effects of the emission
of air contaminants from ‘motor vehicles on the. qua]rty of the
outdoor atmosphere and make recommendatrons toappro-
‘ _ 1 private bodies' wrth respect thereto
(e) Advrse, consult contract and cooperate with other
agencres of the state, local governments, mdustrres, other
states, intetstate or interlocal agencies, and the federal gov-
emment and w1th interested persons or groups B

(f) Examrne any records relating to emissions whrch cause
or contrlbute to. arr contammatron

(3) (a) In thrs subsectron, “solid waste treatment” has the
meanrng given;in:s. 144.43 (7r)..

.(b):The: department shall, by’ rule, establrsh a program: for
the certification of persons participating in orresponsible for
the operation of solid waste treatment facilities. that have the
capacity to burn.more than 5.tons per day: The certification
requirements shall take effect on July 1,1990: The depart‘
ment shall do all of the followrng

1. Identify thosé persons’or: positions mvolved in- the
operation of a solid ‘waste tréatment fadility who are required
to obtain certification.
3+ 2.+ Establish:.the ‘requirements. for and: term- of initial
certification and requirements for recertification upon expi-
ration:of that. term.: At-a .minimum, the department shall
require-applicantstocomplete a program of training and pass
an examination in.order to-receive initial certification.
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--3. Establish different levels of certification and require-
ments for certification for different sizes or types of facilities,
as the department determines is appropriate.

-4. Impose fees.for the operator training and certification
program o

5. Require that there be one or more certified operators on
the site: of a solidwaste treatment facility at all times during
the facility’s hours.of operation. .

(bm) The program under par. (b) does not apply with
respect to.any of the following: =

1. A facility-described in s. 159.07 (7) (bg).

2:-A solid waste: treatment facrlrty for the treatment of
hazardous waste.

3, A solid waste treatment facrhty for high-volume indus-
trral waste as defined in-s. 144.44 (7).
+.{c) The training required under par. (b) 2 may be con-
ducted by the department or by another person with the
approval of the department. :

_(d) The department may suspend or revoke a solid waste
treatment facility’s operating license if persons at the facility
fail to obtain certification required under par..(b) 1 or for
failure to: have a certified operator on the site as required
under par.(b) 5.

(€) The department may suspend or revoke an operator s
certification for failure to comply with ss. 144.30 to.144.426,
rules promulgated under those. sections: or conditions -of
operation.made applicable to a solid waste treatment facility

by the department.
History: 1971 c. 125s.522(2); ]9790 34 s3. 979h, 979, 980p, 980t, 984ng,
2102 (39) (2); 1979 c. 175; 1979 ¢. 221 ss. 627fd to 62'?fm, 2202(39); Stats. 1979
144.31; 1985a 182s. 57 1985 a. 296; 1987 a. 27, 186; 1989 a. 56, 335

144 32 Federal aid. Subdrvrsrons of this state and interlocal
agencies may make application for, recerve, administer and
expend any federal aid for the control of air pollution or the
dévelopment and administration of programs reldted to air
polhition control if first submitted to and approved by the
department. The department shall approve any such applica-
tion-if it is consistent with the purposes of ss. 144.30 to
144.426 and any other applicable requrrements of law
History: 1979c 34,

144 33 Confrdenlralrty of records. (1) REcorps. Except as
provrded under ‘sub. (2), any | records or other information
furnished to or obtained: by the department in the administra-
tion of ss. 144.30 to 144.426 and 144 96 are publrc records
subject to subch. 11 of ch. 19

(2) CONFIDENIIAI_ RECORDS. Any records or information,
except emission data, recerved by the depar tment and certi-
fied by the owner or operator 'to relate to productron or sales
figurés or to processes or production unique to the owner or
operator or which would tend to affect adversely the competi-
tive “position of the owner or operator are ‘only for the
confidential use of the department in the administration of ss.
144.:30 to 144.426 and 144.96, unless the owner or opetator
expressly -agrees to. their publication or availability to the
general public. :Nothing in this subsection prevents the use.of
the records or information by the department in compiling or
publishing ‘analyses ‘or summaries relating. to the general
condition of the outdoor atmosphere, if ‘the ‘analyses: or
summaries do not identify a specific owner or operator.
7 ;lsistztréy: 1971 ¢.1255.522 (2); 1979 ¢. 34; 1979 ¢. 221 5. 2202 (39); 1981 ¢

144.34  Inspections. Any ‘duly authorized officer, employe
or representative of the department may enter and inspect
any pr operty, premise or place on or'at which an air contami-
nant source: is located or is being constructed-or installed at
any reasonable time for the purpose of ascertaining the state
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of compliance withss. 144.30 to 144.426 and 144.96 and rules
promulgated under those sections. No person may refuse
entry or. access. to -any authorized. representative of the
department ‘who requests entry for purposes of inspection,
and who presents appropriate credentials. No person may
obstruct, hamper or interfere with any such inspection. .The
department,  if requested shall furnish to the owner or
operator of the premises a report setting forth all facts found
which relate to compliance status.
History: 1971 ¢ 1255522 (2); 1979 c. 34; 1979 c. 221 5. 2202 (39)

144 35 Air pollutron control council. (1) GENERAL DUTIES.
The air pollution control council shall advise the natural
resources board on proposed and existing rules and any
matters pertaining to air pollution.

(2) ‘STIUDY OF MANDATORY OPERATION PERMIT REQUIRE-
MENTS FOR EXISTING SOURCES. The air pollution control coun-
cil with the cooperation and assistance of the department
shall conduct a study on the requrrement of mandatory
operatron permits for existing sources. The study shall
describe the implementation of the mandatory operation
permit requrrements for existing sources, the costs,
paperwork, delays and other burdens, if any, incurred by
permit applicants in order to comply with the mandatory
operation permit requirements for existing sources and the
benefits to the citizens of the state in reduced air pollution and
more effective management of the state’s air resource. The air
pollution control council shall report the results of this study
to the chief clerk of each house of the legislature, for
distribution to'the legrslature under s. 13.172 (2), by July 1,
1988.

(3) StUDY OF ENFORCEMENT The air pollution ‘control
council, with the cooperation .and assistance of the depart-
ment, shall conduct a study to identify” any mechanism to
minimize conﬂrctrng enforcement of the air pollution control
permit program by the department and the federal environ-
mental protection agency. The study shall include an exami-
nation of the enforcement of provrsrons in state law which are
not required by the federal clean air act. The air pollution
control council shall report the results of this study to the
chief clerk of each house of thie legislature, for distribution to
the legrslature under s. 13172 (2) and the: natural resources
board.”

(4) VOLATILE ORGANIC COMPOUNDS PROGRAM. The air pol-
lution.control council, with the cooperation and assistance of
the départment, shall advise the legislature and the natural
resources board on matters relating to the program for the
use and teplenishment of the growth accommodation in the
volatile ‘organic compound ‘accommodation area. The air
pollution control council shall advise the legislature and the
natural resources board: on how to. most effectively and
equitably: replenish the growth accommodation for use by
new, expanding. and exrstrng busmesses in southeastern
Wisconsin. ‘

-i History: © 1979 ¢. 221 ss. 627gb 627gm, 1979c 355; 1987 a. 27, 186

144.371 ldentmcatlon of nonattainment areas (1) PrOCE-
DURES AND CRITERIA, The department shall promulgate by
rule procedures and criteria to identify a nonattainment area
and to reclassrfy a nonattarnment area as an attainment area.
() DOCUMENTS The department shall issue documents
from time to time which define or list specific nonattainment
areas based upon the procedures and criteria promulgated
under sub. (1). Notwithstanding ss. 227.01 (13) and 227.10
(1), documents issued under this subsection are not rules.

(3) Revisw. The documents issued under sub. (2) may bc
reviewed under ss. 227.42 and 227.52.
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. (4)'PrROCEDURES. (a) For any document issued under sub.
(2), the department shall hold a public hearing and follow the
procedures in this subsection.

(b) The department shall give notice of the publrc hcarmg,
and shall take any steps it deems necessary to convey effective
notice to persons who are likely to have an interest in the
proposed document. The notice shall be given at least 30 days
prior to the date set for the hearing: The notice shall include a
statement of the time and place at which the hearing is to be
held and either a text of the proposed document or a
description of how a copy of the document may be obtained
from the department at no charge.

(c) The department shall hold a public hearrng at the time
and place designated in the notice of hearing, and shall afford
all interested persons or their representatives an opportunity
to present facts, views or arguments relative to the proposal
under consideration.. The presiding officer may limit oral
presentatrons if it appears that the. length of the hearing
otherwise would be unduly increased by reason of repetition.
The department shall afford each interested person opportu-
nity to present facts, views or arguments in writing whether or
not he or she has had an opportunity to present them orally.

'(d) At the beginning of each hearing the department shall
present a summary of the factual information on which the
document is based. ' The department or its duly authorized
representative may admmrster oaths or affirmations and may
continue or postpone the hearing to such time and place as it
determines. The department shall keep minutes or a record of
the hearrng in such manner as it determinés to be desuable
and feasible.

(e) The department shall receive written comments on the
document for at least 10 days after the close of the hearing.
The department may not issue documents under this section

earlier than 30 days after the close of the hearing: -
History: - 1979 c. 221; 1981 c. 314 s. 146; 1985.a. 182:s. 57; 1989 a. 56.

144.372 Best avarlable retrom technology (1) Case-BY-
CASE SPECIFICATION. If visibility in an area is 1dent1ﬁed as an
important value of the area under section 169A of the federal

cleanair act, the department shall specify on a case-by-case
basis the best available retrofit technology for any existing
major source located in the area and rdentrﬁed under sectron
169A of the federal clean airact. =~

“(2) CONSIDERATIONS. In specifying the best avarlable.re-
troﬁt technology, the department shall consrder

(2) The cost of comphance - '

(b) The existing pollutlon control technology in use at the
source.

(©) The remaining useful life of the source.

() The degree of i improvement in visibility which may be
anticipated to result from the use of various retr oﬁt
technologres )

(e) The energy and nonalr quahty envrronmental impacts

of compliance.
History 1979c 221

1;44.373 - Air resource allocation. (1) DETERMINATION.. The
department,. after considering the recommendations submit-
ted under s. 144.355, 1979 stats., shall promulgate by rule
procedures and: criteria to determine the allocation of the
available air resource in an attainment area.

‘(2) ArLocaTION.. The department;. after considering the
recominendations submitted under's. 144.355, 1979. stats.,
shall promulgate by rule air resource allocation standards to
allocate the available air resource in attainment areas among
sources receiving a construction or new operation permit or
an elective operation permit for an existing. source after the
effective date of this rule, other air contaminant sources and
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possible future air contaminant sources. The air resource
allocation standards may allow for emission reduction op-
tions. The.application of air resource allocation standards
may -not result in a violation of an ambient air quality
standard or an ambient air increment.

(3) DocumMenTs. The department shall maintain records
indicating how much of the available air resource has been
allocated in attainment areas. - The department shall make
these records available for public inspection.

. History: , 1979 ¢..221

144.374 . Mandatory operation permit dates. (1) OPERATION
PERMIT REQUIREMENT DAIE. The department shall promulgate
by rule a schedule of the dates when a mandatory operation
permit is required for various categories of existing sources.
The department shall require a mandatory operation permit
for all existing sources.

_(2) OPERATION PERMIT APPLICATION DATE. The department
shall promulgate by rule a schedule of the dates when a
mandatory operatron permit application is required to be

submitted for various categories of existing sources.
History: 1979 ¢ 221; 1985'a 1825 57; 1989 a. 56.

144.375 Air pollution control; standards and determina-
tions. (1) AMBIENT AIR QUALITY STANDARDS. (a) Similar to

federal standdrd. If an ambient air-quality standard is

promulgated under section 109 of the federal clean air act, the
department shall promulgate by rule a similar standard but
this 'standard may not be more restrictive than the federal
standard except as provided under sub. (6).

' (b) Standard to protect health or welfare. If an ambient air
quality standard for any air contaminant is not promulgated
under section 109 of the federal clean air act, the department
may promulgate .an ambient air- quality standard if the
department finds that the standard is needed to provide
adequate protection for public health or welfare.

“(2) AMBIENT AIR INCREMENT: The department shall promul-
gate by rule ambient air increments for various air contami-
nants in attainment areas. The ambient air increments shall
be consistent with and not more restrictive, either in terms of
the concentration or the contaminants to which they apply,
than ambiént air increnients under the féderal clean air act
except as provided under sub. (6).

(3)CAUSE OR EXACERBATION ‘OF AMBIENT AIR QUAI_ITY
STANDARD OR INCREMENT. The department shall promulgate
rules to define what constitutes the cause or exacérbation of a
violation of an ambient air quality standard or ambient air
1ncrement

(4) STANDARDS OF PERFORMANCE ‘FOR NEW STATIONARY
SOURCES. (a) Similar to. federal standard If a standard of
performance for new. stationary sources is promulgated
under section 111 of the federal clean air act, the department
shall promulgate by rule a similar emission standard but this
standard may not be more restrictive in. terms of emission
limitations. than the federal standard except as provided
under sub. (6).

(b) Standard to protect. public health or welfare. If a
standard of performance for any air contaminant for new
statronary sources is not promulgated under section 111 of
the federal clean air act, the department may promulgate an
emission standard of performance for new stationary sources
if the department finds the standard is needed. to provide
adequate protection for public health or welfare:

(c) Restrictive standard. The department may impose a
more restrictive emission standard of performance for a new
stationary source than the standard promulgated under par.
(a) or (b) on a case-by-case basis if a more restrictive emission
standard is needed to meet the applicable lowest achievable
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emission rate under s. 144.393 (2) (b) or to install the best
available control technology-under s. 144.393 (3) (a).

(5) EMISSION STANDARDS FOR HAZARDOUS AIR CONTAMI-
NANTS. (a) Similar to federal standard. If an emission standard
for a hazardous air contaminant is promulgated under sec-
tion 112 of the federal clean air act, the department shall
promulgate by rule a similar standard but this standard may
not be more restrictive in terms of emission limitations than
the federal standard except as provided under sub. (6). -

(b) Standard to protect public health or welfare. If an
emission standard for a hazardous air contaminant is not
promulgated under section 112 of the federal clean air act, the
department may promulgate an emission standard for the
hazardous air contaminant if the department finds the stan-
dard is needed to prov1de adequate protection for pubhc
health or welfare.

(c) Restrictive standard. The department may impose a
more restrictive emission standard for a hazardous air con-
taminant than the standard promuigated under par. (a) or (b)
on a case-by-case basis if a more restrictive standard is needed
to meet the apphcable lowest achievable emission rate under
s. 144.393 (2) (b) or to install the best available control
technology under s. 144.393 (3) (a).

(5m) LIMITATION ON IMPOSITION OF EMISSION STANDARDS.
The department may not impose emission standards on a
coal-powered car ferry that was manufactured before 1954
and has operated only on Lake Michigan if the coal-powered
car ferry does not burn coal with a higher sulfur content than
the coal burned before May 2, 1990.

(6) IMPACT OF CHANGE IN FEDERAL STANDARDS. (a) If the
ambient air increment, the ambient air quality standard, the
standards of performance for new stationary sources or the
emission standards for hazardous air contaminants under the
federal clean-air act are relaxed, the department shall alter the
corresponding state standards unless-it finds that the relaxed
standards would not provide adequate protectlon for public
health and ‘welfare.

(b) Paragraph (a) applies to state standards of perform-
ance for new stationary sources and emission standards for
hazardous air contaminants in effect on April 30, 1980 if the
relaxation in the corresponding federal standards occurs after
April 30, 1980.-

. (c) Paragraph.(a) apphes to amblent air quahty standards

in effect on April 30, 1980.
Hlstory 1979 c. 34; 1979 ¢. 221 ss. 627fd 627fg, 627gx 1989 a. 247.

144.38 'Classification and reportmg (1) (2) The depart-
ment, by rule, shall classify air contaminant sources which
may cause or contribute to air pollution, according to levels
and types of emissions and other characteristics which relate
to air pollution, and may require reporting for-any such ¢lass.
Classifications made pursuant to-this section may be for
application to the state as a whole or to any designated area
of the state, and shall be made with special reference to effects
on health, economic and social factors, and physical effects
on property.

(b) Any-person operating or responsible for the operation
of air contaminant sources of any class for which the rules of
the department require reporting shall make reports contain-
ing such information as the department requires concerning
location, size and heights of ‘contaminant outlets, processes
employed, fuels used and the nature and time periods of
duration of emissions, and such other information as is
relevant to air po]lutlon and available or reasonably capable
of bemg assembled.

144.382 Testmg emlssions from certain medical waste
incinerators. (1) ApPpPLICABILITY. This section applies to a
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medical waste incinerator, as defined in s. 159.07 (7) (¢) L. cr,
that begins operation on or after January 1, 1990, has a
capacity of 25 tons or more per day and is located in Burnett,
Dunn, Kenosha, Milwaukee, Ozaukee, Pierce, Polk, Racine,
St. Croix, Walworth, Washington or Waukesha county

(2) REQUIREMENTS. (a) A person operating or responsible
for the operation of a medical waste incinerator described in
sub. (1) shall test emissions of particulates, dioxins, furans,
arsenic, lead, hexavalent chromium, cadmium, mercury and
any other hazardous substance identified by the department
by rule, at least as often as follows:

1. During the initial 90-day period of operation.

2. -One year following the initial 90-day period of
operatlon

-3 Every 2 years following the testmg under subd. 2.

“(b) A person operating or Iespon51ble for the operation of
a'medical waste incinerator described in sub. (1) shall report
the results of the testing under par. (a) to the department and
the c1ty, v1llage or town in which the medical waste incinera-
tor is located.

'(3) ANaLYsIS. (a) The department shall provide an analysis
of the test results submitted under sub. (2) (b) to the city,
v111age or town in whlch the medlcal waste incinerator is
located

(b) The city, v;llage or town in which the medical waste
incinerator is located shall publish the analysis provided
under par. (4) as a class 1 notice under ch. 985.

(¢) The department may charge the person operating or
responsible for the operation of the medical waste incinerator
a fee for revxewmg and prepaxmg the analysis of the test

results.

Hlstory‘ 1989a.'335.

144. 385 Sulfur dioxide emission limitations before 1993;
major utilities. (2) DEFINITIONS. As used in this section:

(a) “Commission” means.the public service commission.

(am) “Environmental dispatching” means the operation of
the yarious units under the ownershlp or control of a major
utility in a manner that minimizes the dlscharge of sulfur
dioxide emxssxons rather. than minimizing the cost of
operation.

(b) “Major utility” means a Class A ut111ty, as defined
under s: 199.03 (4), which generates electricity or an electrical
cooperative association organized under ch. 185, if the total
sulfur dioxide emissions from all stationary air contaminant
sources in this state under the ownership or control of the
utility or association exceeded 5, 000 tons in any year after
1979.

(3) SULFUR DIOXIDE EMISSION LIMITATIONS FOR MAJOR UTILI-
TIES. (a) T otal annual emission limitation. Bxcept as prov1ded
under pars. (c) to (g) the total annual sulfur dioxide emis-
sions from all major utilities may not exceed 500,000 tons
beginning with calendar year 1985.

(b) Individual annual emission limitation; applicable only if
total limitation is exceeded. Except as provided under pars
(c) to (g), the sulfur dioxide ‘emissions.from a major utility
may ‘not exceed ' the individual sulfur.dioxide limitation
specified in the joint annual operation plan-under sub. (4) if
the total annual sulfur:dioxide limitation under par. (a) is
exceeded «

(c) . Variance procedure conditions. A major utlllty may
request a variance from its individual annual emission limita-
tion which applies under par. (b) by submitting the request to
the .commissionand the department. No request for a
variance may be submitted if the department has served the
major utility with ‘written notice under-s. 144.423-that the
major utility has violated par. (b). Upon receipt of a request,
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.the commission shall, within 45 days, determine if any of the
following -variance 'conditions. exists and shall report its
determination to the department:

1. ‘A major electrical supply emergency within or out31de
this state.

- 2..A major fuel supply disruption.

3. An extended and unplanned disruption in the operation
of a nuclear plant or low sulfur coal-fired boiler.

4. The occurrence of an uncontrollable evéent not antici-
pated in the joint annual operation plan under sub. (4).

5. A plan by the major utility to install and place into
operation new technological devices that will ‘enable ‘the
major utilities to meet the total annual emission limitation
under par.-(a). -

(d) Complzance plan requzred With the request for a
variance, the major utility-shall submit its plan for achieving
or returning to compliance with its individual annual emis-
sion limitation. If the request is based on avariance condition
specified under par. (c) 1 to 4, the request shall include an
explanation of why the major utility cannot achieve or remain
in:compliance by using fuel with a lower sulfur content or by
-environmental dispatching. -

(e) Grant of variance. The department shall grant a request
for a variance:if the commission-determines that a variance
‘condition exists and .the departmentdetermines that the
major utility’s compliance plan is adequate.

(f) Denial of variance. The department shall deny a request
for a variance if the commission determines.that no variance
condition exists or if the department determines that the
‘major utility’s'compliance plan is not adequate.

(g) Time limit for response. The department shall grant or

deny a request for a variance within 90 days after its recelpt of

the request.

'(4) JOINT ‘ANNUAL OPERATION PLAN. (a) Submission, con-
tents. The major utilities shall submit a joint annual operation
plan to the department on or before October 1 of each year.
The:-joint- annual operation plan shall include individual
annual opération plans, individual sulfur dioxide limitations
for each major utility and:other details on how:the- utilities
intend to cooperate in-operating their electrical supply sys-
tems in order to comply with the total annual emission
limitation.

(b) Individual annval operatzon plan. Each ma]or utility

shall submit an individual annual operation plan as a part of

the’ joint ‘annual operation plan.  The individual annual
operation plan shall include; at a mlmmum
" 1.'The ‘expected electricity demand.’

2. The expected opexatlon charactenstxcs of each unit,
mcludmg

‘a. The order to be used in'placing the units into operatxonal
production. "

b. The planned maintenance of any ‘units and how the
maintenance is expected to affect the methods of meetmg
electrlcny demands.

3. The’amount and sulfur content’ of coal, other fossil fuel
‘or‘other materials to be used-for each unit in operational
production. The sulfur content shall be expressed in pounds
“of ‘sulfut dioxide ‘per mtlhon Bntxsh thexmal units of heat
input:

4. The anticipated sulfur dxox1de emissions from each unit.

5. Contingency plans for unexpected ¢vents or increased
-demand including a.summary. of genexation costs and costs
for reducing sulfur dioxide emissions. . .

6. The major utility’s individual sulfur d10x1de emlsswn
limitation..

(c) Review. The department shall review and comment on
the joint .annual operation plan after consulting with the
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‘commission. If no joint annual operation plan is submitted

or if the: department determines, after consulting with the
commission, that the plan does not provide for compliance
with the total annual emission limitation the department shall

-establish for each major utility an annual limit on sulfur

dioxide emissions that will ensure compliance with sub. (3)
(a). The department shall promulgate by rule a method for
establishing the annual limits.

.{6) NoO IMPACT ON OTHER PROVISIONS. Nothing in this
section exempts an air contaminant source from the provi-
sions of ss. 144.30 to 144.38 and 144.391 to 144.426 and
compliance with this section is not a defense to a violation of

those provisions.

(7). DETERMINATION OF COMPLIANCE. The department shall
determine comphance with sub. (3) using data submitted by
the major- utilities. . Each major utility shall provide the
department with any information needed to determine
compliance.

(8) PenaLTY. Notwithstanding s. 144.426, if the total
annual emission limitation under sub. (3) (a) is exceeded, each
major utility which violates sub. (3) (b) shall forfeit not less
than $25,000 nor more than $50,000 for each violation. Each
day of continued violation constitutes a separate offense. If
more than one major utility violates sub. (3) (b), the depart-
ment may recommend the imposition of forfeitures in
amounts which are proportionate to the degree to which each
major utility caused or contributed to the violation of the

‘total-annual sulfur-dioxide emission limitation based upon

the major utility’s responsibility under the joint annual

.operation plan.

(9) This section does- donot apply after December 31, 1992.
History: 1983 a. 414; 1985 a 296; 1989 a_56.
NOTE: Section 1 of 1985 Wis. Act 296 is entitled “Legislative intent, policy

“and goals; sulfur dioxide and nitrogen oxide emission limitations.” Act 296
- amended this section and created ss. 144.386 to 144.389.

,,144.386 Snlvfb'ur'dyioxide .emission rates after 1992; major

utilities. (1) DErINITIONS. In this section:
.. (a) “Annual emissions” means the number. of pounds of
sulfur dioxide emissions from all boilers under the ownership

.or control of a major utility in a given year.

(b) “Annual heat input” means the heat input, measured in
millions of British thermal umts, from all boilers under the
ownership or control of a major utility in a given year.

_ {c) “Boiler” means a fossnl fuel-fired boiler.

{d) “Commlssmn means the public service commission.

“(e) “Environmental dispatching” means the operation of
the various units under the ownershlp or control of a major
utility in a manner that minimizes the dlscharge of sulfur
dioxide ‘emissions rathér than mmlmlzmg “the cost of
operatlon

(f)“Major utility” means.a Class A utility, as defined

~under’s. 199:03 (4), which generates electricity or an electrical
‘cooperative association organized under ch. 185, if the total

sulfur dioxide emissions from all stationary air contaminant
sources in this. state under. the ownership or control of the
utility or association exceeded 5,000 tons in any year after

1979

® “Traded emissions™ means the pounds of sulfur dioxide

‘eémissions in a.given year that a major utility which is the
_grantorin an.agreement under sub.’(2) (b) 1 makes available
‘to.the major utility which is.the grantee in the agreement:

2:+(2)  CORPORATE EMISSION' RATE; TRADING. (a) Except as
‘provided under sub. (4), beginning with 1993, the average

number of pounds of sulfur dioxide emissions per million
British thermal units of heat input from all boilers under the
ownership or control of a major utility for any year may not
exceed 1.20.
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(b) 1. Two major utilities may enter into an agreement for
trading emissions unless the sum of ‘the proposed traded
emissions and the projected annual emissions of the grantor
major utility for the year to which the agreement will apply
-would exceed the actual annual emissions of the grantor
major utlhty in 1985. -

2. To determine whether the major utility that is the
grantor in an agreement under subd. 1 is in compliance with
‘par. (a) in a given year, the department shall add the traded
emissions and the grantor’s annual emissions and divide the
‘sum by the annual heat input of the grantor.

3. To determine whether the major utility that is the
grantee in an agreement under subd. 1 is in compliance with
par. (a) in a given year, the department shall subtract the
traded emissions from the grantee’s annual emissions and
d1v1de the dlfference by the annual heat mput of the grantee.

(3) ANNUAL COMPLIANCE PLAN REQUIRED. (a) Subinission;
contents. On or before October 1 of each year beginning with
1992, each ma]or utility shall submit to the department and
the commission a plan for achieving compliance with the
emission rate under sub. (2) (a). The plan shall mclude, ata
‘minimum:

1. The, major'utility"s expected electricity demand.

2. The major utility’s annual operation plan.

.3. The expected operation characteristics of each boiler,
mcludmg

:a: The order to be: used in placmg the boﬂers into opera-
tional production.

b. The planned maintenance schedule for each boxlet and
how the maintenance is expected to affect the-methods of
meeting electricity demands. '

4. The amount and sulfur content of coal, other fossil fuel
or other materials:to be:used for each boiler in operatlonal
production. The sulfur content shall be expressed in pounds
of ‘sulfur ‘dioxide pér million Brmsh thermal Units of heat
1nput

5. The anticipated sulfur “dioxide em1ss1ons from each
boiler.

6. Contingency plans for unexpected ‘events or increased
‘demand including a summazy of generation costs and' the
antlcxpated additional costs for reducmg sulfur dioxide emis-
sions under those circumstances.

7. The methods that will be used to achieve compliance

- with sub (2) (a) in the following year including, if applicable,
the provisions of any txadmg agteement under sub. ) (b) 1.

8. The total anticipated annual sulfur dioxide emissions
‘from all boilers under the ownership or control of the major
utility for each of the next 3 years.

(b)-Review. The department shall review the adequacy of
each compliance plan and, after consulting with the commis-
sion, shall approve or dlsapprove the plan within 90 days
after its receipt. ,

(4) VARIANCE. (a) Request variance condltzons A major
utility may request a variance from-the emission rate under
sub. (2) (a) by submitting the request to the commission ‘and
the department. No request for a variance may be submitted
if the department has served the major utility with written
notice under s. 144.423 that the major utility has violated sub.
(2) (a). -~ Upon receipt of ‘a request, the commission.shall,
-within 45 days, determine if any of the following variance
conditions. exists and shal] report its detennmatlon to the
department:

1.'A major electncal supply emergency w1thm or outS1de
‘this state.

2. A major fuel supply dtsruptlonn
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3. An extended and unplanned disruption in the operation
of a nuclear plant or low sulfur coal-fired boiler under the
ownership or control of the major utility.

4. The occurrence of an uncontrollable event not antici-
pated in the plan submitted under sub. (3).

5. A plan by the major utility to install and place into
operation new technological devices that will enable it to
achieve compliance with sub. (2) (a).

. (b) Compliance plan required. With the request for a

variance, the major utility shall submit its plan for achieving
compliance with the emission rate. If the requestis based ona
variance condition specified under par. (a) 1 to 4, the request
shall include an explanation of why the major utility cannot
achieve or remain in compliance by using fuel with a lower
sulfur content or by environmental dispatching. ,
. (c) Grant of variance. The department shall grant a request
for a variance if: the commission determines that a variance
condition exists: and' the department determines that- the
major utility’s compliance plan is adequate.

" (d) Denial of variance. The department shall deny a request

for a variance if the commission determines that no variance

condition exists or if the department determines that the
major utility’s compliance plan is not adequate. -

() Time limit for response. The department shall grant or
deny arequest for a variance within 90 days after its receipt of
the request.

(5) No IMPACI. ON 'OTHER PROVISIONS, Nothmg in this
section exempts-a major wutility from any provision of ss.
144:30 to 144.38 or 144.391 to 144.426; Compliance with this
section is not-a defense to a violation of any. of those

.pl OV]SlOl’lS

(6) DETERMINAIION OF COMPLIANCE. The department shall
determme compllance with sub. (2) (a) using data submitted
by the major utilities. Each major utility shall provide the

‘department. with: any 1nformat10n needed to determine

comphance

- (7) PENALTY. Notwithstanding s. 144.426; any major utility
that eéxceeds the annual emission rate under sub. (2) (a) in
violation:of this section shall forfeit not less than $100,000

nor more than $500,000 for each year of violation.
History: 1985 a. 296.

144.387 Sulfur dioxide emission rates; state-owned facili-
ties. (1) LIMI’I‘ After June 30, 1988, the average number of

-pounds. of sulfur dioxide emissions per million British ther-

mal units of heat input during any year from any large source,
as defined under s. 144.388 (1) (a), that is owned by this state
may not exceed 1.50.

(2) CoMPLIANCE. The depar tment shall determine comph-
ance with sub. (1) using data submitted. by state agencies.
Each state agency shall provide the depar tment. with any
information needed to determine compliance.

(3) NONCOMPLIANCE REPORT REQUIRED. If the depar tment
determines that any large source owned by this state is not in
compliance with sub. (1), the department shall submit to the

.governor and to the.chief clerk of each house of the legisla-
ture, for distribution to the appropriate standing committees
aunder s, 13.172 (2), a report of. the noncomphance and

xecommendatlons for bnngmg the large source into

compliance. .

Hlstory 1985 a. 296

"144 388 Sulfur dioxide emission goals after 1992; major

utilities and other large air contaminant sources. (1) Deri-
NITIONS; In this section:

(a) “Large source” means a statlonary source in this state,
other than a fossil fuel-fired boiler under the ownership or
control of a major utility, that had sulfur dioxide emissions
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averaging at least 1,000 tons annually in the most recent 5-
year period, that became operational before May 2, 1986, and
that is not a boiler subject to the standard of performance for
new stationary sources for sulfur dioxide emissions estab-
lished under s. 144.375 (4).

(b) “Major utility” has the meamng given under s. 144 386
M @

-.{2): GoaLs. It is the goal-of this state that, beginning with
1993, total annual sulfur droxrde emissions do not exceed the
following:

(a) From all'major utrhtres and lar; ge sources, 325,000 tons.

(b) From all fossil fuel-fired boilers under the ownership
and-control: of the major utilities, 250,000 tons:

-(c)-From:all large sources, 75,000 tons. -

(3) EXCESS EMISSIONS; DEPARTMENT REPORT REQUIRED (a) If‘

the department determines, based on its annual report under
s. 144.31-(1) (n), that the-total annual sulfur dioxide emissions
from all major utilities-and large sources exceeded 325,000
tons in the previous year, or if the department projects, based
on the amounts- anticipated by the major -utilities under s.
144.386 (3) (a) 8 and the department’s estimates of emissions
from large sources; that the total sulfur dioxide emissions in
this state will exceed 325,000 tons in any of the 3 succeeding
years, the department shall determine if-the actual -or pro-
jected excess emissions are or will be attributable to the major‘
utrlrtres, the large sources or both.

(b) 1..If the department determines that the excess emis-
sions' are -or will be attributable to the major utilities, the
department shall, after consulting with the commission,
prepare a report containing a recommendation as to whether
the goal:specified under sub. (2) (b) should be replaced with
an . enforceable -limit,  If so, the report shall include the
department’s recommendation for a cost-effective mecha-
nism for ensuring compliance with the limit, including any
necessary changes.in s. 144.386. The depar tment shall hold-a
public hearing on the report.

- 2, The department shall submit the report required under
thrs paragraph to the chief clerk of each -house. of the
legislature, for distribution. to the appropriate standing com-
mittees under s. 13.172 (3).

(c) 1. If the department deterrnrnes that the excess emis-
srons are or will be attrrbutable to.the large sources, the
department shall, after consulting with the commission,
prepare a report containing a recommendation as to whether
the goal specified under sub. (2) (c) should be replaced with
an enforceable limit. If so, the report. shall include the
department s recommendation for a cost-efféctive mecha-
nist for ensuring compliance with the limit. The department
shall hold a public heating on the report.

2. The department shall submit the report required under

this paragraph to the chief clerk of each house.of the
legislature, for distribution to the appropriate standing com-
’mrttees under s. 13172 (3).

“(d) If the depar tment determines that the excess emissions
are or will bé attributable to both the major utilities and the
large sources, the depar tment shall comply with both pars. (b)
and (©: The reports and publrc hearrngs requrred under those

kparagraphs may be combined..’
History: 1985 a. 296; 1987 a. 186.

144.389 Nitrogen oxide emission goal ma;or utilities. (1)
DEerINITIONS:: In this section: .

(d) ““Commission’” means the publrc service commission.

:(b)“Major utility” has the meanmg given under s. 144 386
(1) ®.

(2) Goav: It is the goal of: thrs state that begrnnmg with
1991, the total annual nitrogen oxide emissions from all
major utilities do not.exceed 135,000 tons. .

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144.391

(3) StupY. (a) The department shall conduct a study to
determine the most cost-effective methods for reducing nitro-
gen oxide emissions in the state. The commission shall assist
the department in preparing those portions of the study
pertaining to electric utilities. The department shall complete
the study before July 1, 1988. The department shall solicit the
cooperation. of this state’s. electnc utilities, industries and
environmental groups in conducting the study.

(b) The purposes of the study shall be the following

1. To determine the amount of nitrogen oxide emissions in

‘thrs state. The department may request any person to provide

information necessary in making this determination. Any
person receiving such a request shall comply with the request.
2. To investigate and determine the costs of specific types
of available nitrogen oxide emission control options includ-
ing, but not limited to, the following: .
a. Retrofit controls for utility and industrial borlers
».b. Motor _vehrcle rnspeetron and maintenance programs.
¢. The establishment of stricter nitrogen oxide emission

standards for new motor vehicles.

3. .To investigate the possible effects on sulfur dioxide
emissions _resulting from implementing nitrogen oxide
controls. -..

" 4. To investigate: the interaction between sulfur dioxide
emissions and. nitrogen . oxide emissions. from stationary
sources and the potential for permrttmg a stationary source
an increased level of either type of emission in exchange for
reducing the other type, if this state imposes limits on both
types of emissions. . .

(©). The department, in consultatron wrth the commission,
shall prepare a report, which shall include all of the following:

1..A summary-of the results of research on the environmen-
tal effects of nitrogen oxide emissions.

2. A summary of the results of the study under pars. (a) and
(b)l,

3. Recommendatrons for achrevrng nitrogen oxrde emis-
sion reductions thr ough annual emission rates or total annual
emission limits. .

(d) The department shall hold a publrc hearmg on the
report..

(e) The depar tment shall submit the report requrred under
this subsection to .the governor and the chief clerk of each
house of the legislature, for distribution to.the appropriate
standing committees under s. 13.172.(3), before January 1,

1989.

H.story 1985 a. 296; 1987 a. 186.

144.391 Air poliution control permits. (1) NONATTAINMENT
AREA MAJOR SOURCE PERMITS. (@) Norattainment area major
source. A statronar‘y source is a nonattarnment area major
source if:

1. The source'is located in‘a nonattamment area or ' may
affect significantly the air: qualrty ina nonattamment area;
and - \

2. The source, consrderrng air pollutron contr ol equrpment
is capable of emitting.an air contaminant for which the area is
classified as a nonattainment area in the following amounts:

a. One hundred tons per year or more of sulfur oxides,
particulate matter, carbon monoxide, nitrogen- oxides or
volatile organic. compounds; or

--b.. An amount specified by rule by the department of any
other air contaminant.

- (ae) Nonattainment area new major source. A nonattain-
ment area: major source is a: new source if, at the time
application is made for an air pollution-control permit, the
department determines that when' the source will commence
operation following construction, reconstruction or replace-
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ment, it will be locatedin a nonattainment area or may affect
significantly the air'quality in a nonattainment area, and if:

- 1. Construction. Constructron of the source commences
after Aprrl 30, 1980; :

“2, Reconstruction: Reconstructron of the sourcé com-
mences after April 30, 1980; or -

3. Replacement. Replacement of the source commences
after April 30, 1980.

(am) Nonattamment area ‘modified major source. A nonat-
tainment area major ‘source isa modified source if; at the time
application is made for an air pollutron control permit, the
depar tment determinés that when the source will commence
operation followrng modification, it will be located ‘in a
nonattamment area'or may affect Significantly the air quahty
in"a ‘nonattainment area, and if modrfrcatron of the source
commences after July 29, 1979: :

(as) ‘Nonattainment area exzstmg major source. A nonat-
tainmernt area ma]or source is an-existing source if it is not a
Tew'source’ and itis'not a modrf ed source : x
operatzon permit. 1. Constructron pérmit. - No “person may
commence construction, réconstruction: or replacement ‘or
commence modification of a nonattainment area major
source unless' the person has a permrt from the department,

- 2. New operatron perrnrt No person may operate a nonat-
tamment areéa new’ major source ‘or operate a nonattainment
area modified major source unless the person has a permrt
from the department. * <

(bm) Mandatory operation permit for exzstmg nonattain-
ment area major source. No person may ‘operate a nonattain-
ment’ dreaexisting major source after the operation peérmit
requirement date'specified under s. 144. 374 (1) unless the
person has an operatron permrt from thé department

(c)* Elective operation permiit for nonatidinment area” ex-
zstzng major source. A per son may apply for a permrt for the

tainment area- existing’ mayor ‘source even if no permit- is
required under par. (b) or (bm). No person may operate a
source undef* 4n emission teduction option-progiam unless
the person has an operation permit from the department. Ifa
person: élects toapply for an elective opération -permit, the
solifce may not-be operated without that permit beginning on
the date the perrit is first issued and the source may not be
withdrawn from’ this pérmit program. S

{2) ATTAINMENT AREA MAJOR SOURCE PERMITS. (a) Attam-
ment area major source. A statronary source is an attainment
area major;source;if;.. :

1. The source is located in: an a amment area or may affect
significantly the air quality in-an attainment area; and

2. The source, considering air pollution control equipment,
is.capable.of emitting an air contaminant for-which the'area is
classified as:an attainment area as follows:: . sl

a. Two hundred and ﬁfty tons per year or more of any air
contammant “Or

‘b One hundred tons per year or more of any air. contamr-
nantif.the:source is‘a type hsted under sectron 169 (1) of the
federal cléan-air act: :

(ae) ‘Attainmenit ared new major source. An attamment area
major source is a new source if, at the time application is
made. for-an: air ‘pollution- control permit, .the department
determines that when the source will commence operation
following construction; reconstruction or replacement, it:will
be located in an attainment area or may affect srgmﬁcantly
the air quality in-an-attainment area, and if: o

1. Construction. Constructron of the source commences
after April 30, 1980; ST PR r
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2. Reconstruction. - Reconstruction of the source com-
mences after April 30,:1980; or

:'3. Replacement. Replacement of the source commences
after April 30, 1980.

(am) Attainment area modified major ‘source. An attain-
ment area major source is a modified source if, at the time
application is made for an air pollution control permit, the

department determines that when the source will commence

operation following modification, it will be located in-an
attainment area or may affect significantly the air quality in
an.attainment area, and if modification of the source com-

‘mences-after January 1; 1980.

(as) Attainmient area existing major source. An attamment
area major source is an existing source if it is not a new:-source
and itis not'a'modified source.

~.(b) Attainment area: major source constructzon or new
-operation permit. 1. Construction permit. No person may
commence construction, reconstruction or replacement or
commence modification of an attainment area major source
unless the person has a permit from the department.

52, New" operation permit. No person- may operate an
‘attainment ateéa new ‘major source or operate an attainment
area ‘modified major source unless the person has a permrt
from the départnient.:

(bm) Mardatory operation permit for attainment area ex-
isting major source. No person may operate an attainment
ared existing major source after the-oper ation permit require-
ment date'specified under s. 144.374 (1) unless the person has
an opération permit from the department.

- (¢)' Elective operatzon permit for attainment area existing
ma]or source: A per son'may apply for a permit for the opera-
tion*of one or more points of emission from an-attainment
aréa existing major-source even if no permit is required under
par. (b) or (bm). No person may operate a‘source under an
emission reduction option program unless the-person has an
operation permit from the department. If a person elects to
apply for'anelective operation permit, the source may not be
operated without ‘that permit beginning on the date the
permitiis-first issiied and the source may not be wrthdrawn
from this permit program.

(3) MINOR SOURCE PERMITS, (&) Miror source. A statronary
‘sourceis’a mmor source 1f no mandatory major source permrt
is required for the source
“"(ae) New minor source.’ A minor source is a new source if:
L Constructron Constructron of the source commences
pril 30;‘ 1980; 01
T2 Replacement Replacement of the source commences
after April 30, 1980

(am) Modified minor source. A minor source is a modified
source if modrfrcatron of the source commenced after Aprrl

" (as) Exzstmg minor source. A minor source is an existing
source if it is not a new source and it is nota modified source.
® Mmor source constructzon or new operation permit. 1.
Constr‘uctron permrt No person may commence construc-

nt or commence modification of a minor
sourcé unless the person has a permit from the department or
unless the source is in a class exempted by.rule of the
department.
2+ New operation permit; No.petson may. operate:a new
minor source or operate a modified minor source unless the
person has a permit from the department. : This subdivision
doesnot apply if the person applies for a construction permit
for the source prior to April 30, 1980.
! (bm) Mandatory opération permit for existing minor source.
No ‘person:may operate an.existing minor source after the
operation permit requirement date specified under s. 144.374
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(1) unless the person has an operatron permrt from the
department.

(c) Elective operation permit for existing minor source. A
person may-apply for a permit for the operation of one or
more points-of emission from an existing minor source. No
person may-operate a. source- under an emission reduction
option program unless the person has an :operation permit
from the department. If a person. elects to apply for an
elective operation permit, the source may not be operated
without that permit beginning on the date the permit is first
issued and the source may not be withdrawn from this permit
program..

(4) EXEMPTION FROM PERMIT REQUIREMENIS FOR CERTAIN
MODIFICATIONS. (a) Routine maintenance or repair exempt.
Routine maintenance or repair of a source is an exempt
modification.

(b) Specified changes in operattons exempt under certam
circumstances. 1. A specified change in operation listed under
par. (c)is an exempt modification if the specified change does
not violate any condition of a permit, plan approval or specral
order applicable to the source.

2. If no permit is applicable to the source, a specrfred
change in operation listed under par. (c) is an exempt
modification if the specified change does not cause or'exacer-
bate the violation of an ambient air qualrty standard and the
specified change does not cause or exacerbate the vrolatron of
an ambient air quality increment,

(© Speczf ed changes in operatzon A ‘spécified change in
operatron is:

1. An increase in productlon rate if that increase doés not
exceed the- operatrng design capacity of the source.

2. An increase in the hours of operation of the source.

3. Use of analternate fuel or raw material if the source is
designed to burn or use the alternate fuel or raw imaterial and
if that information is included‘in the plans, specifications and
other information submitted under s. 144 392 (2) or under s.
144 39 (1), 1977 stats. -~ -

4. Resuniption of operation of a source-aftér a period of
closure if the existing’ equ1pment ‘was continuously included
in the'source inventory as an exrstrng source covered by’ plans
under s. 144.31 (1) (f). k

5.-A ¢hange in ownership of the source.

“(d) Exempt from: permit requirements. Notwrthstandmg
sub 1) ), (2) (b) -or-(3) (b), no permit is requrred to
commence modification and no additional permrt is reqiiired
to operate a modified source rf the modrﬁcatron is‘an exempt
modification.

(5) EXEMPTION FROM. ADDITIONAL PERMIT- REQUIREMENTS
FOR APPROVED RELOCGATED SOURCES. (a) Approved relocated
source. A source is.an approved:relocated source if:

- 1. The source is to be relocated within an attainment area.

2. The-source is a.stationary source. capable of being
transported to a different location. v

3. The source received an air pollution control permrt for
the relevant air contaminant prior-to relocation.

4. The owner or operator of the source provides notice to
and ' receives approval from ‘the department prror to
relocation.

5. The source in its new location meets all apphcable
emission limitations and does not violate an ambrent air
1ncrement or ambient air quality standard. :

~'(b) Exemmpt from additional permits. Notwithstanding subs.
(2) and (3); no additional permit is requrred if a source is an
approved relocated source. :

(6) EXEMPTION BY RULE. Notwrthstandrng the other provi-
sions of this:section the department may, by rule, exempt
types -of stationary sources: from any requirement of this
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section if the potential emissions from the sources do not

‘present a significant hazard to public health, safety or welfare

or to the environment. -
History: . 1979 ¢c. 34, 221.

144.392 Permit application and revnew (1) APPLICABILITY.

"This section does not apply to a mandatory operation permit

for an existing source.

(1m) APPLICANT NOTICE REQUIRED. A person who is re-
quired to obtain or who seeks an air pollution control permit
shall ‘apply to the department for a permit to construct,
reconstruct, replace, modify or operate the stationary source.

(2) PLANS, SPECIFICATIONS AND OTHER INFORMATION.
Within 20 days after receipt of the application the department
shall indicate the plans, specifications and any other informa-
tion necessary to determine ‘if the proposed construction,
reconstruction, replacement, modification or operation will
meet the requirements of ss. 144.30 to 144,426 and 144:96 and
rules promulgated under-these sections: - :

*(3)‘ANALYsIs, The department shall prepare an analysis
regarding the effect of the proposed construction, reconstruc-
tion, replacement, modification or operation on ambient air
quality and a preliminary determination on the approvability
of the permit application; within the following.time periods
after. the - receipt. of the plans specrﬁcatrons and. other
information: ., -

(a) Major source constr uctzon or new operatzon permits. For
major source constriction or new operatlon permrts, within
120 days. - :

- (b) Minor source constructzon or-new operation permits. For
minor source construction .or new operatlon permits, within
30 days.

(c) - Elective operation permzt For an elective operation
permrt for an existing source, within 240 days.

:(4) DISTRIBUTION AND AVAILABILITY OF ANALYSIS, PRELIMI-
NARY DETERMINATION AND MATERIALS. (&) Distribution and
publicity.. The department shall distribute and publicize the
analysis.and. preliminary determrnatron as soon as they are
prepared.. .

(b). Availability. The department shall make avarlable for
public. inspection. in -each ‘area -where the source would be
constructed, reconstructed, replaced, modified or operated
the followrng

- 1. A copy of materrals submrtted by the permit applrcant

.2, A.copy of the department S analysrs and prelrmrnary
determmatron and . .

3.A copy, Or summary of other materrals, if any, consrd-
ered by the -department in -making its prelrmmary
determination.

(5) NOTICE; ANNOUNCEMENT; NEWSPAPER NOIICE @ Dzstrl-
butzqn of notice required. The department shall distribute a
notice of the proposed construction, reconstruction, replace-
ment, modrﬁcatron or operation, anotice of the department’s
analysrs and prelrmrnary determination, a notice of the
opportumty for public comment. and anotice of the opportu-
nity to request a public. hearing to

1. The applicant. .

2. Approprrate federal local and state agencws 1ncludmg
agencres in other states which may be affected.

.3+ Regional and county plannmg agencres located in the
area-which- may be affected. -

4y Publrc hbr aries located in or near. the area whrch may be
affected

5. Any: person or group who requests this notice.

{(b) - Announcement required. The departmeént shall circulate
an announcement sheet containing a brief description of the
proposed construction, reconstruction, replacement, modifi-
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cation or-operation,-a brief description of the administrative
procedures to be followed, the date by which comments are to
be submitted to the department and the location where the
department’s analysis and preliminary determination are
available for review to:

B Local and regional governments which have Jjurisdiction
over the aréa that may be affected.

2. Local and regional news media in the area that may be
affected ,

3, Persons and groups who have demonstrated an interest
and. have requested this type of information. ‘

(c) Newspaper notice. The department shall publish a class
1 notice under ch.. 985 announcing the opportunity - for
written. public comment and the .opportunity to. request.a
publrc hearing -on. the- analysrs -and prehmrnary
determination. )

(6) PuBLIC COMMENT. The department shall receive pubhc
comments on the proposed construction, reconstruction,
replacement; modification or operation and on the analysis
and preliminary determination for a 30-day period beginning
when: the department gives notice under sub..(5) (c).

- {7)-PUBLIC HEARING. (a) Hearing permitted. The depart-
ment may hold ‘a-public hearing on'the permit application if
requested by a person, any affected state or the U.S. environ-
mental protection agency within 30 days after the department
gives notice under sub. (5) (c). A request for a public hearing
shall-indicate the interest of the party filing the request and
the reasons why a hearing is warranted. The department shall
hold the public hearing within 60 days after the deadline for
requesting a hearmg if it deems-that there is a s1gn1ﬁcant
public interest in holding a hearing.

(b) Brocedure. The department shall promulgate ‘by rule
procedures for conducting public hearings under this subsec-
tion.::Hearings under this subsection-are not contested cases
under:s..227.01.(3). : :

- (8) DEPARTMENT DEIERMINATION; ISSUANCE: (a)- Criteria;
‘considerations: The depattment may approve the permit
application and issue a permit according to the criteria
estabhshed under s.-144.393 aftér consideration of the com-
ments received under subs. (6)and (7)and after consideration
of:the-environmental impact as required under s.-1.11.

(b) Time limits. 1. The department shall act on a construc-
tion ot new operation permit application within 60 days after
the close of the public comment period or the public heanng,
whichever is later, unless compliance with s. 1:11 requires a
longer time. ‘For an attainment ‘area niew major source, the
department shall compléte its responsrblhtres under s. 1.11
within one year.

"2, The departmént shall act on an elective operation permit
for an' existing source within 120 days after the close of the
pubhc comment penod or the pubhc hearmg, whrchever is

(9) MINING HEARING If 4 heanng on the air pollutron
control permit is conducted as a part of a hearing under s.
144.836, the notice, comment and hearing provisions in that
sectlon supersede the provrsrons of subs. (4) to (8)

i’ History: 1979c 34, 221 1985a 182s 57

144.3925 Mandatory operatlon permit for exlstmg
sources; application and review. (1): APPLICANT" NOTICE
REQUIRED. A person :who. is required:to obtain a mandatory
operation permit for an existing source shall apply to the
department for the permit on or before the mandatory
operation permit application date specified-under s. 144374
(2). - The department. shall specify by rule the content of
applications. under: this subsection. The department shall
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consider the availability of existing information when re-
questing application information from the source.

(2) PLANS, - SPECIFICATIONS - AND OTHER INFORMATION
Within 20 days after receipt of the application the department
shall indicate any additional information required under sub.

(1) necessary to determine if the source, upon issuance of the

permit, will meet the requirements of ss. 144.30 to 144.426
and 144.96 and rules promulgated under those sections

(3) NOTICE; ANNOUNCEMENT; NEWSPAPER NOTICE. () Distri-

‘bution of notice required, The department shall distribute a

notice of a mandatory oOperation permit for an existing
source, a notice of the opportunity for public comment and a
notice of the opportunity to request a public hearing to-the
persons listed under s.°144.392 (5) (a) 1 to 5.~

(b) Announcement required. The departmient shall circulate
an announcement sheet containing a brief description of the
mandatory operation permit- application for an existing
source, a brief description of the administrative procedures to
be followed and ‘the date by which comments are to be
submitted to the department to the persons hsted under S.
144.392 (5) (b) 1 to 3.

(c) Newspaper notice. The départment shall publish a class
1' notice under’ ch. 985 announcing the opportunity for
written public comment and the opportunity to request a
public hearing on the apphcatlon for a mandatory oper ation
permit for an ex1st1ng source.

(4) PUBLIC COMMENT. The department shall receive public
comment on the applrcatron for a 30-day period beginning
when the department gives notice under sub. (3) ().

(5) PUBLIC HEARING. -(a) Hearing permitted. The depart-
ment-may: hold a public hearing on an application for a
mandatory operation permit for an existing source if re-
quested by.a person, any-affected state or the U.S. environ-
mental protection agency within 30 days after the department
gives notice under sub. (3) (c). A request for a public hearing
shall indicate the interest of the party filing the request and
the reasons why a hearing is warranted. The department shall
hold the public hearing within 60 days after the deadline for

‘,requestmg a hearmg if it deems that there is a significant

public interest in holding the hearing.

(b) Procedure. The department shall promulgate by rule
procedures for conducting public hearings under this subsec-
tion.- Hearings under this subsection are not contested cases
under s. 227.01.(3).

~/(6) DEPARTMENT DEIERMINATION; ISSUANCE The depart-
ment shall approve the mandatory operation permit applica-
tion for an existing source-and issue:the permit according to

‘the criteria established under ss. 144:393 and 144.3935.

(7) OPERATION CONTINUED DURING APPLICATION. If'a per-
son.applied to the department for a permit for a source under
sub: (1), the source may-not be: required to discontinue
operation for lack ofa permrt untrl the depar tment acts under
sub: (6). . :

Hrstory 1979 c 221 1985 a'l82s; 57

144, 393 Crnterla for permrt approval (1) REQUIREMENTS
FOR ALL SOURCES. The department may approve the applica-
tion for a permit required or allowed under s. 144.391 if it
finds:

@) Source will meet emission lzmztatwns The source will
meet all applrcable emission limitations promulgated under
ss. 144.30 to 144.426, standards of perfbrmance for new
stationary sources under s. 144.375 (4) and emission stan-
dards for hazardous air contaminants under s. 144.375 OR

(b) Source will not violate or exacerbate violation of air
quality standard or ambient air'increment. The source will not
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causeor exacerbate a violation of any ambient air quality
standard or ambient air increment-under s. 144.375 (1) or (2);

(c):Other permits approvable if source is operating under an
emission rediiction option. If the source is operating or seeks
to operate under an emission reduction option, the required

“permit’ applications for' other-sources participating in’ that
emission reduction option are approvable; and ‘

(d) Souirce will not preclude construction or operation’ of

other soiuirce. The source will not degrade the aiiquality in an
area sufficiently to prevent the construction, reconstruction,
replacement, modification ‘or operation of another source if
‘the'department received plans, specifications and other infor-
mation under s. 144392 (2) for the other source prior to
commencing its analysis under s. 144.392 (3) for the former
source.:. This-paragraph does not apply to-an existing source
required to-have-a mandatory operation permit. o

(2) RBQUIREMENTS “FOR" NONATTAINMENT AREA MAJOR
SOURCE CONSTRUCTION ‘OR ‘NEW OPERATION ‘PERMITS. The de-
partment may approve the application for a nonattainment
area major source constructior or new operatron permit if the
department finds the source meets the requirements under
sub. (1) and it finds:
i (a)-Reasonable further progress: By the time the source is'to
-commience ‘operation, the -emissions from it and from other
sources ‘in or significantly affecting. the-air quality in the
nonattainment area will be sufficiently -less than the total
.emissions allowed prior to the application for the permit, so
that reasonable further progress toward the attainment-and
maintenance-of any ambxent air quahty standard will be
achreved :

7 (b). Lowest ‘achievable emission rate. The emission from the
source will be at the lowest achievable emission rate; and::

o)y Applzcant 's other major sources meet or on schedile to
meet requirements. “All" othér nonattamment area  major
sources'and attainment area major sources which are located
‘in this state-and which are owned or: operated by the permit
’apphcant meet oraré on scheduléto meet the requirements of
s8.144:30t0 144.426 and 144. 96 and tules promulgated under
those sections. - ¢

(@ Analyszs of alterndtives. Based onan analysis of alterna-
tive sites, sizes;" productron “processes -and environmental
control techniques for any source whichis a major source
‘based upon ‘its emissions of carbon’ monoxrde ‘or ‘volatile
organic compounds and is locatéd in“an area desrgnated
‘inder section 172 (a) (2) of the federal clean aif act; that the
benefits of the construction or modification of the source
srgnrﬁcantly outweigh the environmental and social Costs
1mposed as'a-result of the source s Iocatlon, co‘nstructlon or
‘modification: ° :

(3) REQUIREMENTS FOR ATTAINMENT AREA MAJOR SOURCE
'CONSTRUCTION OR'NEW OPERATION PERMITS. Thé’ department
may approve the applrcatxon for an-attainment area major
source constriction or new:operation permit if the départ-
‘ment finds the source meets the requrrements under-sub: (l)
and it finds: - e

(a) Best available control technoiogy “The source “will be
subject to the best’ avarlable control technology for each
apphcable air contammant

.(b) Effects on air qualzty analyzed The éffects on air qualrty
asa résult of the source and growth associated with the source
were analyzed;

(¢) No adverse effect on air qualzty related values. The
sourcewill not adversely affect the air quality. related values
of ‘any federal mandatory class I preventron of srgmﬁcant
deterioration area; and’ o .
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(d) Monitoring.. The permit applicant agrees to-conduct
monitoring specified .by the department as necessary to

'determine the effects of the source on air quality.

(4) EXEMPIION FROM REQUIREMENTS. The department may

uwarve a requirement under sub. (2) or (3) if:

"' (a)'Not applicable. The requirement is not applicable to the
source; or
(b) Not necessary. The requirement is not necessary to

‘ensure that the source will have no adverse effect on air
‘quality if the construction and operation or modification and
‘operation of the sour¢e would result in an allowable emission
‘of less than-an amount specified by rule by the department.

""(5) CoNDITIONAL PERMIT. The department may issue a

‘conditional air pollution control permit even if it finds that

the -source, as- proposed,  does not meet the requirements
under subs. (I)to (3). If the department issues a conditional
permit; it shall prescribe reasonable permit conditions to
assure-thatthe source will meet the requirements under subs.
(1) to (3)if it is constructed, reconstructed, replaced, modified

‘or operated in accordance with those conditions.

(6) "EXEMPTION ‘FROM REQUIREMENTS FOR MODIFICATIONS.
The department may waive-a requirement under subs. (1) to
(3) if the application is for the modification of a source, the
source already has'an air poliution centrol permit and the
source already meets the requrrements as a condition of that

permrt

*(7) USE-OF VOLATILE ORGANIC COMPOUND GROWTH ACCOM-
MODATION. (a) Subject to the conditions and restrictions
specified in this subsection, the department shall grant use of
the growth accommodation as a means for a stationary
source to comply Wwith erther sub. (1) (b) or(2) (a), or both

‘subs (1)'(b) and (2) (a).

-(b) Upon application by a source, the department shall

‘certify to the applicant.a growth accommodation credit in the
‘amount requested subject to all of the following conditions:

1. The applicant demonstrates to the satisfaction of the

‘department . that ‘it ‘is unable, through reasonable means

which couild include installation of the best available control

‘technology; to eliminate its need for a growth accommoda-
tion“credit by reducing emissions-of volatile organic com-

pourids from any stationaty sources that it owns or operates
in the volatile organic compound accommodation area.” If
the department determines that an applicant could, through
reasonablé meats, réduce the amount of growth accommo-

‘dation ¢redit applied for by reducing emissions of volatile

organic: compounds from any statlonary sources that'it owns

‘or operates-in the volatile organic compound accommoda-
‘tion~area, the department shall certify to the applicant a
‘growth accommodation credit equal to thie amount requested

by the applicant minus the amount by which the department
finds the source could; through reasonable means, reduce

-emissions from..other. stationary sources. that it owns or

operates in the volatrle orgamc compound accommodatron
area. :

42 Except as provrded ins. 144, 399 (5) (d), the applicant is
in: complrance or is complying with an approved schedule to
be in compliance with ss.144.30 to 144:426 and 144.96 with

respect:to all stationary sources that it owns or operates and

has:paid the fees required under s. 144.399 (5).
3. Except as provided in-subd. 8, the growth accommoda-
tlon reported for the current year under s. 144.40 (2) (b) 1,

after reduction’ by the amount of the proposed growth

accommodation credit and any growth accommodation cred-
its-issued: smce the date of the report, is greater than 2,500
tons.. :

C 4 If the growth accommodatron reported for the current
year-unders. 144.40 (2) (b) 1, less a reduction by the amount
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of any growth accommodation credits issued since the date of

the report under s. 144.40 (2) (b) 1, is greater than 3,000 tons,
the department may certify to the applicant no more than the
amount of the growth accommodation reported for the
current year under s.-144.40 (2) (b) 1, less the sum of 2,750
tons and any growth accommodation credits issued since the
date of the report under s. 144.40 (2) (b).

5. If the growth accommodation reported for the current
year under:s. 144.40 (2) (b) 1, after reduction by the amount
of any growth accommodation credits issued since the date of
the report under s. 144.40 (2).(b) 1, is greater than 2,500 tons
but less than or-equal to 3,000 tons, the department may
certify no more than 250 tons to the applicant in that year.

.6, . The applicant agrees to forfeit any unused growth
accommodation credits that the department determines the
applicant does not need, as provided under sub. (8). -

7.. The applicant agrees not to sell or transfer any amount
of the growth accommodation credit to any person other
than the department. :

8. If the growth accommodatlon reported for the current
year under s..144.40 (2) (b) 1, after reduction by the amount
of the proposed growth accommodation credit and any
growth accommodation credits issued since the date of the
zeport, would be 2,500 tons or less, the department may
certify to the applicant a growth accommodation credit in the
amount determined under this section if, because of facility
shutdowns or. replenishment activities under s. 144.40.that
have occurred, the growth accommodation for the next
succeeding year after reduction by the amount of the growth
accommodation credit will be greater than 2,500 tons.

9. An applicant shall inform:the department of the date or
dates when it will need to use any given amount of the growth
accommodation credit. The department shall certify to the
applicant the proper amount of the growth accommodation
credit on the date which the applicant states it will need itand
shall reserve the proper amount of the growth accommoda-
tion credit for. certification to the applicant upon the date
needed, except for any amount which is forfeited under sub.
(8). . The department may use reserved growth accommoda-
tion credits- to certify temporary growth accommodation
credits. which expire .on.or before the date when they are
certified to the source which reserved them. . r

10. Upon request by an applicant, -the: department may
certify -to the applicant a growth accommodation credit
which expires. upon a date designated in the permit. - The
.applicant shall sign a statement to acknowledge the expira-
tion date of the permit. Growth-accommodation credits
issued under this: subdivision may- bé certified from growth
accommodation credrts reserved by another source under
subd: 9.

+(c) Nothing in thls subsectron grants the: rec1p1ent of a
growth accommodation credrt a property r1ght to emit vola-
tile: organic. compounds. :

(8) FORFEITURE OF GROWTH ACCOMMODATION CREDITS.
Within 4.years after the department certifies, under sub. (7), a
growth accommodation ctredit to-an applicant or reserves for
the future use of ‘an-applicant a growth accommodation
credit;-and at least every 4 years thereafter, the department
shall determine whetheér the certified or reserved: growth
accommodation credit’is reasonably necessary for:the appli-
cant’s. current use-and future plans. - If the department
determines that any amount of-the certified or reserved
growth accommodation credit is not reasonably necessary for
the “applicant’s:-current use-and if the applicant- cannot
demonstrate to the satisfaction of the department that any
amount of the certified or reserved-growth.accommodation
credit is reasonably necessary for the applicant’s future plans,

'399; 1989 a. 56.
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the applicant shall forfeit an amount of the growth accommo-
dation credit, as determined by the department. The depart-
ment shall deposit the forfeited amount of the growth accom-
modation .credit in the growth accommodation

‘replemshment

(9) RESTRICTION ON EMISSION REDUCIION OPTION PRO-

GRAMS. (a) No emissions of volatile organic compounds may
.be used in an emission reduction option program if:

1. The program involves a grantee of emissions of volatile
o1 gamc compounds. that is different than the grantor of
emissions.of volatile organic compounds; and

2. The emissions of volatile organic compounds specified
in the program are from a recorded source.

(b) In this subsection, “recorded source” means a statron-
ary source in the volatile organic compound accommodation
area owned or operated by any person who owns or operates
on. May 17, 1988, a statronary -source whose actual 1980

emissions of volatile organic compounds are recorded as zero

in the 1982 plan approved by the U.S. envir onmental protec-

tion agency under 42 USC 7502 (a). v
Hrstory 1979c 34 221;1981 c. 314 5, 146; 1985 a 1825 57 '1987 a. 27,

144.3935 Criteria for mandatory operation permits for

-existing sources. (1) REQUIREMENTS. Notwithstanding s.

144,393, the department shall approve the application for a
mandatOry operation permit for an existing source unless:
(a) Source likely to violate standards. The department

‘determines ‘that either:

1. The source is located in a nonattainment area, the source
is exceeding an emission limitation for the air contaminant
for which the area is'nonattainment, this excess is likely to be
srgnrﬁcant or recurring and the excess i$ causing or exacerbat-
ing a violation of an ambient air qualrty standard for the air

-contaminant for whrch the area is nonattainment;

2. The source. is located in an ozone nonattainment area,

the source is exceeding an emission limitation for volatile
organic compounds, this excess. is likely to be significant or
recurring and the excess is causing or exacerbating a violation

of an ozone ambient air quality standard; or
3. The source islocated in a nonattainment area, thereis no

-emission 11m1tatron apphcable to the source for an air con-
tammant for which the area is nonattainment, the source is

causing or exacerbatmg a violation of an ambient air quality
standard for the air contaminant for which the .area is

’_nonattamment and the violation is likely to be srgmﬁcant or
recurring; or

(b) -Source likely to vzolate hazardous air contaminant

.standard. The department determines that the source.is likely

to be in signiﬁcant or recurring violation of a hazardous air
contammant emission limitation.

(2) ONE-YEAR MORATORIUM ON SUSPENSION OR REVOCATION
(a) The department may not suspend or revoke a mandatory
operatron permit for an existing source for one year after the
issuance of that permit based upon failure of the source at the
time of permit issuance to comply with ss. 144.30 to 144.426
and 144.96 and rules promulgated under these sections.

(b) Notwithstanding par. (a), the department may take any
other action necessary to enforce ss. 144.30 to- 144.426 and

144.96 and rules promulgated under these sections which

apply to the source after. issuance of a permit under this

section.

History: l979c 221 355.

144. 394 Permrt condmons The department may prescrrbe
conditions for: an air pollution control: permit to ensure
compliance with ss. 144.30 to 144.426 and 144.96 and rules
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promulgated under these sections if the condition is one of the
following and if the condition is applicable to the source:

(1) Final inspection and release of the project for perma-
nent operation upon completion of construction, reconstruc-
‘tion, replacement or modification.

(2) Variances, orders or comphance schedules.

(3) Requrrements necessary to. assure compliance with s.
144 393.

(4) Reasonable constructron and apphcable operating con-
ditions, emission control equipment maintenance require-
ments and émergency episode plans.

(5) Emission reduction options.

(6) Documentatron of the allocatron of the available air
resource.

(7) The terms of any electron by the permit applicant to
meet more strrngent emrssron limitations or to limit hourly,
darly or annual emissions beyond what is otherwise required
or.fo obtam an emrssron reduction option.

(7m) The terms for use of growth. accommodatron credits
under:s.-144.393 (7) or (8), including the dates that the source
expects to use the. credits. :

... (8) Other requirements specrf ed by rule by the depar tment.

Hlstory 1979c 34, 2215 l987a 27

1 44.395 . Alteratlon suspension and revocatlon of permits.
(1). AL TERATION. The department, after providing written
notice to the permit holder and to the persons listed under s.

144, 392.(5) (a) 2 to 5, may. alter an air pollution control
permit if there is or was: .

(a) Vtolatton A significant or recurring violation of any
condition of the permit;

- '(b) Change in.rules. 1. A change in-any applicable emission
limitation, ambient air quality standard or ambient air quali-
ty increment that requires either-a temporary or permanent
‘reduction-or elimination of the permitted emission or allows a
‘temporary or permanent-increase of ‘the permitted emission;
or , I : .

2. A change in any ‘applicable rule promulgated under ss.

144.30 to 144.426 or 144.96;

“"(c) Election. An election by the permit holder to meet more
‘stringent emission limitations, to limit hourly, daily or annual
‘emissions beyond what is otherwrse requrred orto obtarn an
‘emrssron ‘reduction’ optron ‘

(d) Mzsrepresentatzon or failure to disclose. Any misrepre-
sentation or failure to drsclose fully all relevant facts when
obtammg the permit;or
‘ (e Reconstructlon replacement or modi f cation. A recon-
'structlon, replacement or modrﬁcatron of the statronary
source S

.{(f).Local request A request for changes in the air pollutron
control permitofa medical waste incinerator, as defined ins.
159.07 (N () 1.cr, that has.a capacity.of 5 tons or more per
day made by the governing body of a city, vrllage or town in
which the medical waste incinerator is located if the depart-
ment determines that the changes are reasonable to protect
the pubhc health and the environment, ,

(2) SUSPENSION OR REVOCATION. The department, after
providing written notice to the permit holder and to the
persons listed under s.: 144,392 (5) (2) 2 to 5, may suspend or
xevoke an air pollution control permit; part of that permit or
the conditions of that permit if there is or was:

. (d). Violation. A significant or. recurring violation of” any
condition of the: permit which cduses or exacerbates a viola-
tion of’:any- ambient air- quality standard -or ambient air
increment or which causes air pollution; e
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(b) Misrepresentation or deliberate failure to disclose. Any
misrepresentation or a deliberate failure to- disclose fully all
relevant facts when obtaining the permit; or

(c) Failure to pay fees. Failure to pay the required fee.

3) HEARINGS ON ALTERATION, SUSPENSION AND REVOCA-
TION. Any decision of the department under this section is
effective unless the permit holder seeks a hearing on the
decision  under s. 144.403 (1). If the permit holder files a
petition with the department within the time limit specified
under-s. 144.403-(1) (a), the-air pollution control permit
remains unaltered and in effect until 10 days after service of
the decision issued under s. 144.403 (1) on the matter or a

later date established by court order.
History: 1979 ¢. 34, 221;.1989 a. 335

144.396 Permit duration. (1) CONSTRUCTION OR MODIFICA-
TION. A construction or modification permit is valid for 18
months from the date of issuance of the permit unless the
permit'is revoked or suspended. The department may extend
the termi’ of the permit for the purposes of commencing
construction; reconstruction, replacement or modification.

(2) OPERATION. An operation permit continues to be valid
following the date of issuance unless revoked or suspended
and does not need to be renewed

- History: 1979 ¢.'34,221. '

144.397 . Operation permit.review. (1) DEPARIMENT IO RE-

VIEW OPERATION PERMITS. At least once every 5 years and not
more than once every 2 years, the department shall review the
operatron permit under this section. The department may use
information received in publrc comments or at the public
hiearing as the basis to initiate a proceedmg under s. 144.395
to alter, suspend or revoke the permrt '

(2) NOTICE; NEWSPAPER NOTICE. (a) Distribution of notice
required. The department shall distribute a notice of the
permit review, a notice of the opportunity for ‘public com-
ment and a notice of the opportunity to request a public

‘hearmg to the permit holder and to the persons listed under's.
144.392 G) @2t 5. The notice shall indicate the date by

whrch comments are to be ‘submitted to the department

(b) Newspaper notice. Before’ reviewing an air pollution
control permit the department shall publish a class 1 notice
under ch. 985 announcing the opportunity for written public
comment and the opportumty to request a public hearing on
the ‘permit review.

. (3) PusLIC COMMENI The department shall receive public
comment on the permit review for a 30-day period beginning
when the department gives notice under sub. (2) (b). =

(4) PUBLIC HEARING. (a) Hearing permitted. The depart-

ment may hold a public hearing on the permrt if requested by
a_person, any affected state or the U.S," environmental

protectron agency within 30 days after the department gives
notice under sub. (2) (b). A request for a public héaring shall

jmdrcate the interest of the paity filing the request and the

reasons why a hearing is warranted. The department shall
hold the public hearing within 60 days after the deadline for
requestmg a hearmg if it deems that there is a srgmﬁcant
publrc interest in holdmg the hearing. -

(b) Procedure. The department shall promulgate by rule

'procedures for conducting public hearings under this subsec-

tion. ‘Hearings under this subsectron are not contested cases

’under 5..227.01 (3).

Hlstory 1979 ¢. 34, 221; l985a 182557,

(144 398 - Fallure to adopt rule or issue permlt or exemp—

tion. The failure to adopt a rule or issue-an air pollution
control permit or the exemption or granting of an exemption
from-an air pollution control permit requirement does not
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relieve any personfrom comp]ranoe with any emission lrmrta-
tion or with-any other provrsron of. law
History: 1979 c. 34. S ;

144 399 Fees (1) RULE MAKING. The department may
promulgate rules for the payment and collectron of reason-
able fees for all of the followmg

(a) Appllcatzon for permzt Revrewrng ~and actmg upon any
,applrcatron for an air pollution. control.permit..

~(b): Implementation and: enforcement Implementrng and
enforcrng the.conditions-of any. air-pollution control permit
but these fees may not include any court costs or other costs
associated with an enforcement action:

(c) Request for exemption: Reviewing and actmg upon any
request for an exemption from the requrrement to obtain an
air pollutron control permrt N

(2) ENVIRONMENTAL IMPACT FEE CREDII . The por tion of any

fees relating to air quality analysrs assessed by the department
under $..23.40 (2) for the preparation of an environmental
impact statement may. be credited towards the payment of
any. fees assessed under sub (1)
. (3) EXEMPTIONS (a) Applzcatzon fee Notwrthstandrng sub.
(1) (a), the department may not charge a fee for reviewing and
acting upon any application for a mandatory operation
permrt for an existing source.

“(b) Implementatzon and enforcement fee: Notwrthstandmg
sub. (1) (b), the department may not ‘charge am'annual fee for
1mplementrng and enforcmg an’air pollutron control permit
'greater than $500 for a minor source or greater than $1, 000
fora major source.

4) INFORMATION ON FEES, In promulgatmg rules under sub.
(1), the department shall provide information on the costs
'upon whrch the proposed fees are based

(5). GROWIH ACCOMMODATION USE  FEE. (a) A one-trme

growth accommodatron use fee shall be imposed at the time
of. applrcatron upon any person who- obtains. a_ certified
growth accommodation credit under s. 144.393 (7). 1f the
amount ‘of credrt per calendar year varies between calendar
years, the amount of the fee shall be based upon the largest
_annual credit for any calendar)__year If the person submits
more than oné apphcatro any calendar year, the feé for
the application shall. be. based upon the largest cumulative
‘credit obtained for any calendar year. A feeis nonrefundable
except that in determining a fee for an applrcatron in any
caIendar year, the department shall credrt once to the person
an’ amount equal to any fee prevrously paid in the same
calendar’ year All fees collected under this subsectron shal] be
deposrted in the general fund.” o
(b) Except as. provrded in"par. (d), if the amount of the
ccommodation credit obtained by the person in a
) is less than 40 tons, the amount of the fee shall
, termined. by multiplying the amount of the growth
accommodatlon credit certified to the person, expressed in
tons per year by $100 per, ton :
: () Except as provided i in par (d), if the’ amount of the
growth ‘accommodation credit obtained by ‘the person in a
calendar year is 40 tons or more, the amount, of the fee shall
be, determined by’ multiplying. 'the_ amount of the growth
accommodatron credit certified to the person, expressed in
tons per year, by $200 per ton.

(d) A stationary source which is. operatrng wrthout an-air
pollution control permit required under s. 144.391 but which
¢an“demonstrate to- the satisfaction of ‘the department the
ability to comply-with ss. 144.30 to 144.426 and 144.96 after
obtaining a growth accommodation credit under s. 144:393
(7 shall be required to pay an amount’from:$200 to $1,000
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times the amount of the growth accommodation credit certi-
fied to the person, expressed in tons per year. -

History: 1979 c. 34, 221; 1987 2. 27; 1989 2. 56.

144.40  Volatile orgamc compounds growth accommoda-
tion and replenishment. (1) GROWTH ACCOMMODATION CAL-
CULATION. (a) The growth accommodation for any specified
year, as calculated by ‘the department, is the predicted emis-
sions specified in par. (b) minus the sum of:

..1.-Net actual emissions specified in par.:(c);

+ 2. Net.certified: accommodatron credits specified in par
(d), :

3. Net offset credits specrﬁed in par. (e); and.

. 4. Set asides specrﬁed in par. ®.

(b) Predicted emissions are the total predrcted annual
emissions of volatile organic compounds in the volatile

or. gamc compound accommodatron ‘area necessary to attain

and maintain the ambient air qualrty standard for ozone for
the year 2 years before the' specified year, as set forth in the
plan approved by the U.S. envrronmental pr otectlon agency
under 42 USC 7502 (a) :

“ (€)' Net -actual-emissions are the total actual annual emis-
sions of all volatile organic compoundsin the volatile organic
compound accommbodation area.for the year 2 years.before
the specified year as reported under sub. (2) (a) minus:

lehe sum of the annual emissions of volatrle orgamc
volatrle organic’ accommodatron area durrng the previous
year and ‘

2. If a rule has been pr omulgated undet sub. (3), the sum of
the annual emissions reductions of- volatile organic’ com-
pounds attributable to the sources subJect to the rule promul-
gated under sub. (3) during the previous year. i

{(d) Net certified accommodation credits are the sum of all
volatile -organic compound growth accommodation credits
certified to-date under s. 144.393 (7).or (8) minus the sum of

the actual annual emissions of velatile .organic compounds
for. the 'year 2 years before the specified year attributable. to

the sources receiving volatile organic compound growth
accommodation credits certrﬁed to date unders. 144 393 @)
or (8).

(e) Net.offset credits are the sum of all allowable emissions

;of volatile organic. compounds authorrzed to date attrrbuta-

ble to, sources subject. to an annual volatile organic com-
pounds emission limitation that is specrﬁed inanair pollutron
control permit to operate under an emission reduction option
or specrﬁed as an emission credrt under a plan approved by
the U.S. environmental protectron agency. under 42 USC
7502 (a) or in reports submitted to ‘the U.S. environmental

fprotectron agency “under the plan minug ‘the sum of the actual

annual emissions of volatile or ganic compounds for the year
2 years before the specified year attributable to sources

‘subject ‘to an’ annual volatile organrc ‘compounds emission

hmrtatron that is specrﬁed in an ajr polfutron control permit
: under an emission reductron option or specified as

‘an’emission credit under @ plan approved by the U.S.
'envrrOnmental protectron agency under42 USC 7502 (a) or in

reports “submitted “to ‘the -U.S. envrronmental protectron
agency under the plan.

(f) Set asides are: :

"'1. 'Fifteen ‘percent 'of ‘the annual ‘emissions of volatile
organic compounds attributable to shutdowns of facilities in
the volatile -organic compound accommodatron area ‘since
January 1, 1987; and

2. If‘a rule has been promulgated under sub (3), 15% of
the sum.of the-annual emissions reductions of volatile organic
compounds attributable, since January 1, 1987, to the'sources
subject to the rule promulgated under sub. (3). -
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(2) ANNUAL REPORTS. The department shall prepare an

annual report by January 15, which may be combined with
other reports published by the department, that:

(a) States, on a calendar year basis, the total annual
emissions, for the year'2 years before the year in which the
report is: prepared, of all volatile organic compounds in the
volatile organic compound accommodation area, except
methylene chloride and methyl chloroform and other volatile
organic. compounds' that-the department determines by rule
to be compounds that do not contribute to the formation of
ozone in the troposphere.

(b) Includes an annual plan for the management of the
volatile organic compounds growth accommodation and
replenishment 'and the growth accommodation replemsh-
ment grant program. At 2 minimum, the plan shall: =

1. Indicate the amount of the growth accommodation at
the beginning of the year.

2. Indicate the likely amount of the growth accommoda-
tion at the énd of the year.

3. Report the status of the development and implementa-
tion of plans or rules under subs: (3) to (5):

4. Report if, during the prior year, the replemshment
1mp1ementatron period has expired. -

“ (3) GROWTH ACCOMMODATION REPLENISHMENT The de-
‘partment shall:

(a) Promulgate rules under s. 144.42 (6) (e); relatrng to the
1nspectron of vehrcles for tampering with air pollution control
equrpment ’

(b) Promuilgate rules restricting the amount of volatile
organic compounds that may be contained in architectural
coatings sold" at retail in the volatile orgamc compound
accommodatron area or for use by a service provider in the
‘volatile ‘organic compound ‘accommodation area. The de-
partment may exempt from a rule under this paragraph one
‘or more categories of architectural coatrngs, based upon the
‘typé of coating or the use to which a coating is-put, if'it would
be technically impractical to prohibit a-category of architec-
tural coating. The proposed rules shall include a provision to
‘allow for the limited sale and use of the supplies of prohibited
architectural coatmgs that ‘retailers and supphers in - the
volatile organic compound area-already have in stock at the
tlme of promulgation of the rules. :

“(©) Promulgate rules requmng persons who refinish auto
bodies in the volatile. organic compound ‘accommodation
area to use'compounds, as solvents to clean painting and
‘related equipment, that do not react to form ozone in the
troposphere. - The proposed’ rules shall allow the use of
cleaning solvents containing volatile organic compounds that
were purchased before the effectrve date of the proposed
rules.

-{4) REPORT ON NEW. REPLENISHMENTI-MECHANISMS. After
‘expiration of thé replenishment implementation period, if the
department reports under sub. (2)(b) 1 or-determines at any
other time that the growth -accommodation is less than' 3,500
tons, the department shall; with the advice of the air pollution
contiol council and the departmerit of development, submit a
teport to the chief clerk of each house of thelegislature for
distribution to the appropriate standing committees of the
legislature:under s, 13.172 (3) on how to-most effectively and
equitably replenish the growth accommodation. The report
shall review existing studies and data to evaluate the accuracy
‘of this state’s state implementation plan with respect to the
effect of emissions from inside and outside: the -volatile
organic compound accommodatron area on the ambient air
'quahty within the area.

~(8) ‘CONTINGENT RESIRICIIONS ON EXISTING SOURCES. If at
any time the department finds that the growth accommoda-
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tion is less than 2,500 tons and- determines that it is unlikely
that the growth accommodation will exceed 2,500 tons in the
report under sub. (2) (b) 1 for the following year because of
the inadequacy of replenishment activities at the. time or
because of facility shutdowns, the department shall imple-
ment the rules that specify emission limitations for emissions
of volatile organic compounds ‘from stationary sources lo-
cated in'the volatile organic compound accommodation area
that were required to report their emissions under s. 144.96
during calendar year 1987. The erission limitations shall be
designed to ensure that the growth accommodation in the
subsequent year is not less than 2,500 tons. .The emission
limitations may not be more restrictive than the lowest
achlevable emission rate. The department shall 1mplement
the emission limitations by source category, For the purpose
of this section, the department shall determine a source
category according to the type and level of emissions. The
depar tment may also use other characterrstrcs which relate to

air pollution to determine source categories. The department

shall implement the emission limitations based upon ease of
1rnplementatron cost-effectiveness and the relative equlty of
imposing a lrmrtatron upon a source category, given any prior
limitations of emissions 1mposed upon that source category.

To the extent feasible, the emission limitations shall provide

affected sources the opportumty to choose to be sub]ect to
either an annual emission limitation or a more restrictive

.applicable reasonably available control technology rule than

was in effect in 1987.
" History: - 1987 a. 27,399

444.401 ‘ County program. Instead:of state review of plans

and specifications, the department may authorize counties
which are administering approved air pollution control pro-
grams to review and approve plans, specifications and. per-
mits. of air contaminant sources being constructed, modified

‘or: operated within the jurisdiction of these countres

History: 1979¢.34. ...

144.402 Petition for alteration. A person holding an air
pollution control permit may file a petition with the depart-
ment for alteration of the permit. The department shall
promulgate by rule procedures for the alteration of an air

pollutron control perrnrt under thls sectron
Hrstory 1979c 34

144 403 Hearings on certam air. pollutlon actions. (1)

‘PERMIT HOLDER; PERMIT APPLICANT; ORDER. RECIPIENI. Any

permit, part of a'permit, order, decision or determination by
the department under ss. 144.391 to :144.402 shall become

.effective unless the permit holder or applicant or the order

recrprent seeks. a hearmg on :the action in- the following
manner: :

(@) Petmon The person seeking a hearmg shall - file a
petrtron with the department within 30 days after the date of
the action'sought to be reviewed. The petition shall set forth
specifically the issue sought to be reviewed, the interest of the
petitioner, the reasons why a hearing is warranted and the
relief desired. Upon receipt of the petition, the department
shall hold a hearing after at least 10 days’ notice.

(b) Hearing. The hearing shall be a.contested case under
ch. 227 At the beginning of the hearing the petitioner-shall
present evidence in support of the.allegations made in the
petition. Following the hearing the department’s action may
be-affirmed, modified or withdrawn,

- (2) OTHER PERSONS. Any person who is'not entrtled to seek
a hearing under sub. (1) (intro.) and. who meets the require-

‘ments of s. 227.42 (1) may seek review under sub. (1) of any
‘permit; part of a-permit, order, decision or-determination by

the department under ss. 144.391 to 144.402.
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(3) MINING HEARING. Subseéctions (1) and (2) do not apply
if a‘hearing ‘on the matter 1s conducted as a part of a hearing

under s. 144.836."
Hrstory 1979°¢. 34 221; 1985 2..182-5.57.

144 404 Machmery use. The department may not requrre
the use of machinery, devices or. equipment from a particular
supplier or produced by a particular manufacturer, if the
required performance standards may be met by machrnery,

devices or equipment otherwise available.
. History: * 1979 ¢. 34; 1987 a. 27; Stats. 1987 5. 144.404

14441 Local ‘air pollunon control programs. (1) After
consultatron ‘Wwith' incorporated units of local ‘government,
any ‘county may establish and thereafter administer within its
jurisdiction, including mcorporated areas an air pollutron
control program which: :

)} Provrdes by ordinance for requrrements compatrble
with, or strrcter or moré extensive than those 1mposed by ss.
144,30 to 144.426 and rules issued thereunder. Such ordi-
nances shall supersede any existing local ordinances;

(b) Provrdes for the countywrde enforcement of such
requrrements by approprrate admrmstratrve and ]udrcral
process; "
© (¢) Provides for administrative organrzatron staff and
financial and other resources’ necessary to effectrvely and
efﬁcrently carry out its program;

(d) May authorize municipalities to partrcrpate in the
administration and enforcement of air. pollutron prograrns;
and

(e) Is approved by the department as adequate to meet-the
-requirements:of ss. 144.30 to 144 426 and any applrcable rules
pursuant thereto.

(2) Any county may consult wrth regronal plannrng com-
missions and may administer all or part of its air: pollution
control ‘program: in  cooperation -with. one.or more -other
counties or municipalities. Performance by or on behalf of a
county pursuant to such cooperative undertaking shall be

considered to be performance by the county for purposes of’

this” sectron )

3) If the depar tment ﬁnds that the locatron char acter or
extent of partrcular concentrations. of populatron air con-
taminant sources, the geographic, topographic or meteoro-
logical considerations, or any combinations thereof, are such
ds to:make impracticable the -maintenance ‘of -appropriate
levels of air quality without-an area-wide air pollution control
program;, ‘the “department 'may .detérmine  the boundaries
within which such-program is necessary:and require it:

*.(4) (a) If ‘the department ‘has reason to believe that a
program in-force pursuant:to ‘this section is:inadequate to
prevent and control air pollution in the Junsdrctron to-which
such: program relates; or that such program is being adminis-
tered in a manner inconsistent with*the requirements of ss.
144.30 :to144.426; the department shall on " due ‘notice,
wconduct a hedring on'the matter.

~(b) If, -after such hearing, the department determrnes thata
program is inddequate to preventand control air pollution in
the county o which such program -relates, or -that such
program is not accomplrshrng the purposes of ss.144.30 to
144.426; it shall requirethat necessary corrective measures be
taken within’ a reasonable perrod of: trme, not to exceed 60
days. ;
(c) If the county farls to take such necessary cotrective
action within the time required, the department shall adimin-
ister' within such county all of the regulatory provisions of ss.
144.30 to 144.426. Such air pollution control program shall
supersedeall county: air pollution regulations, ordinances and
requirements in the affected jurisdiction.-
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: (5) Any county in which the department administers its air
pollution. control program under sub. (4) ‘may, with the
approval of the department, resume a county air pollution
control program which meets the requirements. of sub. (1).
+(6) Nothing in'ss. 144.30 to 144:426 supersedes the jurisdic-

‘tion‘of any county air pollution control program in operation

on- July 26; 1967, but any such program- shall meet all

‘Tequirements of ss. 144.30 to 144.426 for a county air pollu-

tion control ‘program. Any approval required from the
department shall be deemed granted unless the department

takes specific action to the contrary.
 History: 1973 ¢. 90; 1979 ¢. 34 5..2102 (39).(g).

144 42 Motor vehicle emlssions Ilmrtatlons, inspections.
(1) DEFINITIONS As used in this section, unless the context

requires otherwise:

(a) “Federal act” means the federal clean air act, as
amended, on May 11, 1980 (42 USC 7401 et seq.) and
regulations issued by the federal envrronmental protection
agency under that act.

(b) “Motor vehrcle” has. the meaning desrgnated under s.
340.01 (39). o

[P LiMITATIONS. The depar tment shall adopt rules specify-
ing emissions limitations for all motor vehicles not exempted
under sub. (5). The limitations may be different for each size,

‘type and year of vehicle engine affected and may not be more

stringent than those required by federal law at the time of the
vehicle’s manufacture. The limitations shall be adopted and
periodically revised upon. consideration of the following
factors: - .

(a). The emrssrons reductrons necessary to achieve feder: ally
mandated ambrent air quality standards not later, than De-
cember 31, 1987, and to maintain those standards after that
date. .

+(b) The emrssrons levels attarnable by reasonable preven-
trve marntenance practrces relatrng to rnstalled emission

,type of motor vehrcle affected

- +(c)-The requrrements for eligibility for-a manufacturer ]
warranty under section 7541 (b)-of the federal act.

+.{3) COUNTIES WHERE INSPECTIONS REQUIRED. If the depart-
ment finds that air quality within‘a county will not-meet one

.or:more applicable primary or secondary ambient air quality
standards by December 31; 1982;.or that these standards will
not be maintained in the county after that date and that
inspection of emissions from moter vehiclesin any part of the
“county is required by federal law to attain or maintain these
standards, the department.shall certify. thrs ﬁndrng to. the

department of transportation,
(4) TERMINATION. If the department finds that air quality

within a county: specified.in a certification under sub: (3) has
.attained all-applicable ambient air quality standards and that

these standards will be ‘maintained in the county or. that

control. of motor vehicle emissions is. no longer required by

federal law: for attainment and maintenance of .these stan-
dards, the department shall notify the department of trans-

-portation that the county, is wrthdr awn from the cer trﬁcatron
under sub. (3): «

(5) ExeMpTIONS. Emissions lrmrtatrons promulgated under
sub (2) do not apply to the following motor vehicles:

(2):A motor vehicle of amodel year more than 15 years old.

-(b) A'motor vehrcle registered at a gr 0SS werght exceedrng
8 000 pounds. g

- (6) A" motor - vehicle exempt from registration under-s.
341 05, except that a motor vehicle owned by:the United
States is not exempt unless it comes under par. (), (b), (d),

©);(®); (g)-or'(h). .
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(d) A motor vehicle powered by diesel fuel.

(e) A new motor vehicle not prevrously regrstered in any
state.

(f) A motor vehicle for which inspection, in the ]udgment
of the department, is not a cost effective method for attaining
and maintaining air quahty L

(g) A moped as defined. in s.-340.01 (29m)

. (h) A motorcycle as deﬁned ins, 340.01 32). .

(6) TAMPERING WITH POLLUTION CONTROL SYSTEM OR MECH-

ANISM. (a) Definitions. As used in this subsection: .
. L. *“Air pollution control equipment” means any equip-
ment ox feature which constitutes an operational élement of
the air pollutron control system or. mechamsm of a motor
vehicle,

3. “Tamper means to drsmantle, to remove wrthout
replacing with an 1dentrcal or comparable tested replacement
device or to cause tobe rnoperatrve any air pollutron control
equipment.

(b) Prohibition. Except as permrtted or authorized by rule
of ‘the department, no person may fail to maintain in good
working -order or’ may tamper wrth arr pollutron control
‘equipment.”

(c) Ineligibility for motor vehzcle registration. Except as
permitted or authorized by rule of the department, if any
person tampers with the air pollution control equipment of a
motor vehicle, that vehicle is ineligible. for motor vehicle
registration 'until- the air pollution ‘control. equipment :is
replaced, repaired or restored to good working order.:

«.(d) Suspension or cancellation of motor vehicle registration.
Except as permitted or authorized by ruleof the department,
if the owner:of a motor vehicle tampers .with or causes or
knowingly permits any person to:tamper with the air pollu=
tion  control equipment, the motor vehicle registration: for
that vehiclé may be suspended or canceled in addrtron to any
other penalty provided by law.

" (¢) Rule making. The department shall promulgate rules
that specify the: requirements for the random mspectron of
motor- vehicles for.the occurrence of tamper mg with - arr

pollution control'equipment. -
History: 1971 c. 164s.81;1977c. 29s 1654(7) (b), 1979:c. 34s. 2102 (39)
(e); 1979'c. 274; 1981 c. 390; 1983 a. 243 19872

144.422 - Recovery of ozone-depletmg refrlgerants 1)
DEFINITION. I this sectron, “ozone-depleting refrigerant™ has
the meaning given in‘s. 100.45 (1) (d):

{2) CerTIFICATION. After June 30, 1992, except as provided
in‘sub. (2m), no‘business establishment or municipality may
perform salvaging or dismantling of mechanical vapor com-
pression refrigeration . equrpment in thecourse of ‘which
ozone-depleting.refrigerant is or may be released or removed
unless the business establishment or-municipality-cer trﬁes all
of the following to the department: - .

-(a) That.the business estabhshment or. mumcrpahty uses
equrpment that is approved by.the department to transfer
ozone-depleting refrigerant. from mechanical vapor compres-
sion refrtgeratron equipment.into. storage tanks whenever it
performs those activities. B

(b) That the mdrvrduals who use the equrpment under par
(a).have, or are “under the supervision of ‘individuals who
have, the qualifications established under sub. (3) (a) 1.

(2m) ScrAP METAL PROCESSORS (a) In this subsection,

“scrap metal processor” has the ‘meaning given'in s. 218 20
2.

~(b) 'Subsection (2) doesnot apply to a scrap metal
processor

“(c) After June 30,1992, any person whosells. mechamcal
vapor compression-refrigeration-equipment to a scrap: metal
processor shall do all of the following:
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~ 1. Transfer ozone-depleting refrigerant from the mechani-
cal vapor compression refrigeration equipment into a storage
tank as provided in sub. (2) (a) and (b).

2. Certify to the scrap metal processor that it has complied
with subd.. 1. -+

(3) DEPARI'MENI DUTIES The department shall do all of the
followmg

(a) Promulgate rules for the administration of this section
including establishing all of the following:

‘17’ Qualifications, which may include trarnmg orcértifica-
tion requirements, - for individuals: who use equipment to
transfer- ozone-depletmg refrigerant from mechanical vapor
compression refrrgeratlon equipment into storage tanks.

2. Fees to ¢over the cost of administering sub. (2).

(b) Approve equipment for the transfer of ozone-depleting
refrigerant from mechanical vapor: compressron refrrgeratron
equipment into storage tanks.

(3m): CitaTIONS. The department may follow the proce-
dures for the issuance-of-a citation under ss. 23.50-to 23.99 to
collect a forfeiture for a violation of sub. (2) or (2m) (c).

:(4) PENALTIES. (2) Any person who violates sub. (2)shall be
required to forfeit not less than $100 nor more than $1,000.
Eachact of salvaging or drsmantlmg in vrolatron of sub. (2)
constitutes a violation.- - ‘

(b). Any person who violates sub. (2m) (c) shall be requrred
to forfeit not Jess than $100 nor more than $1,000. Each sale
in violation of sub: (2m) (c) constrtutes a vrolatron

‘History: . 1989 a. 284. . o

144.423 Violations: enforcement (1) (a) If the department
ha eason to believe that a viplation of ss. 144.30 to 144.426
01"144.96 or any rule promulgated or special order, plan
approval or permit issued under those sections has occurred,
it may:

1. Cause written notice to be served upon the alleged
violator. The notice shall specify the alleged violation, and
contain the findings of fact on which the charge of violation is
based. . The notice. may include an order that necessary
corrective action be taken within a reasonable time. This
order shall become effective unless, no later than 30 daysafter
the date the notice and order are served, the person named in
the notice and order requests in writing a hearing before the
department. -Upon such request, the department shall after
due npotice hold a hearrng Instead of an order, the depart-
ment may require that the alleged violator appear before the
department for a hearmg at a time and place specified in the
notice and answer the charges complained of; or
2. Initiate action under s. 144.422 (4) or 144.426. .

(b)) If after such hearrng the department finds that a
vrolatron has occurred, it shall affirm or modify its order
prevrously issued, or issue an approprrate order  for the
prevention, abatement or contr ol of the problems involved or
for, the takmg of such other corrective action as may be
appropuate “If the department finds that no violation has
occurred, it shall rescind its order. Any order issued as part of
a noticé or after hearmg may prescrrbe one or more dates by
which necessary action shaIl be t taken in preventrng, abating

or controlling the violation.
History: 1971 c. 1255 522 (2); 1977 ¢. 377; 1979 c. 34 5. 980h; 1979 ¢ 221
$.2202 (39), Stats, 1979 s: 144.423; 1989.a. 284 ,

144.424 Emergency procedure. (1) If the secretary fmds
that a generalizéd condition of air pollution exists and that it
creates an emergency requrrrng immediate action to protect
human:health or safety, he or'she shall order persons causing
or contributing to the air pollition to reduce or discontinue
immediately the emission of air contaminants, and such-order
shall fix a place and time, not later than 24 hours thereafter,
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for a hearing to-be held before the department. Not more
than 24 hours after the commencement of such hearing, and
without adjournment thereof, the natural resources board
shall affirm, modify or set aside the order of the secretary.
(2) In the absence of a generalized condition of air pollu-
-tion of the type-referred to in sub.-(1), if the secretary finds
that emissions from the operation of one or more air contami-
nant sources is causing imminent danger to human health or
safety, he or she may order the persons responsible for the
operations in question to reduce or discontinue emissions
immediately, without regard to s, 144.423. In such event, the
requirements ‘for hearing and affirmance, modification or
setting aside-of orders set forth in.sub. (1) shall apply.
IMH:;?W: 1979 c. 34 ss. 983m, 2102 (39) (g); -1.979 c. 176; Stats -1979 s

144.426- Penalties for violations relating to air pollution.
(1) Except as provided in s. 144.422 (4), any person who
violates ss. 144.30 to 144.426 or any rule promulgated, any
permitissued ot any special order issued under those sections
shall forfeit not less than $10 or more than $25,000 for each
violation. Each day .of continued violation is a separate
offense. .

(2) (a) Except as provrded in par. (b), any person who
intentionally commits an act that violates, or fails to perform
an act required by; ss. 144.30 to 144.426, except s. 144.422, or
any rule promulgated, any permit issued or any special order
issued under:those sections, except s. 144.422, shall be fined
not more than $25,000 per day of violation or imprisoned for
not more than 6 months or both.

(b) If the conviction undeér par. (a) is for a violation
committed after another conviction under par. (a), the person
shall be fined not more than $50,000 per day of violation or
imprisoned for not more than 2 years or both.

History: 1979c 34; 1989 a. 284, 289.

/ SUBCHAPTER v
SOLID WASTE HAZARDOUS WASTE AND REFUSE

144 43 - “Solid waste, definitions. As used in ss. 144.43. to
144.47 unless the context requires otherwise:

(1) “Affected municipality” means:

(a) A town, city, village or county in'which all or a portron
of a solid waste disposal facility or a hazardous waste facility
is or is proposed to be located; and

(b) A town, city, vrl]age or county whose boundary is
within 1,200 feet of that portion of the facility designated by
the applicant for the disposal of solid waste or the treatment,
storage or disposal of ‘hazardous waste in the feasibility
report unders. 144.44 (2), excluding buffers and similar areas.

y] m) “Closing” means the time at which a solid or hazard-
ous waste facility ceases to accept wastes, and includes those
actions taken by the owner or operator to prepare the facility
for long-term care and to make it sultable for other uses.

(2) “Hazar dous waste” means any solid waste identified by
the department as hazardous under s. 144. 62 (2) (b).

" (2d) “Hazardous waste disposal’” has the meaning speci-
fied for disposal under s.-144.61 (3).

(2h) “Hazardous waste facility” has the meaning specified
under s. 144.61 (5m). L ,

(2p) “Hazardous waste storage™ has the meaning specified
for storage under s. 144.61 (10). - o

(2t) “Hazardous waste treatment ’ has the meaning speci-
ﬁed for treatment, under s. 14461 (13).

(2w) “Landﬁll” means.a solid waste facrhty for solid waste
disposal. .
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(3) “Long-térm care” means the routine care, maintenance
and monitoring of a solid or hazardous waste facility follow-
ing closing of the facility.

(3m) “Municipal waste landfill” means a solid waste
disposal facility that is not one of the following:

(a) A solid waste disposal facility designed exclusively for
the disposal of waste generated by a pulp mill, paper mill,
foundry, prospecting or mining operation, electric or process
steam generating facility or demolition activity.

(b) A hazardous waste disposal facility.

(4) “Refuse”” means combustible and noncombustible rub-
bish, including, but not limited to, paper, wood, metal, glass,
cloth ‘and products thereof; litter and street rubbish, ashes;
and lumber, concrete and other debris resultmg from the
constructron or demolition of structures.

(4g) “Resource conservation and recovery act” means the
federal resource conservation and recovery act, 42 USC 6901
to 6991i, as amended on November 8, 1984.

- (4r). “Solid ‘waste disposal” means the discharge, deposit,
injection, dumping or placing of any solid waste into or on
any land or water. This term does not include the transporta-
tion, storage or treatment of solid waste.

.-(8) “Solid-waste facility” means a facility for solid waste
treatment, solid waste storage or solid waste disposal, and
includes. commercial, industrial, municipal, state and federal
eéstablishments’ or- operations such as, without: limitation
because of enumeration, sanitary- landfills, .dumps, land
disposal sites, incinerators, transfer stations, storage facili-
ties; collection and transportation services and processing,
treatment and recovery facilities. This term includes the land
where the facility is located. This term does not include a
facility -for the processing of scrap iron, steel or nonferrous
metal using Jar ge machines to produce a principal product of
scrap metal for sale or use for remelting purposes. This term

.does not include a facility which uses large machines to sort,

grade, compact or bale clean wastepaper, fibers or plastics,
not mixed with other solid waste, for sale or use for recycling
purposes, This term does not rnclude an auto-junk yard or
scrap metal salvage yard.

(6) “Solid waste management” means planning, organiz-
ing, financing, and implementing programs to effect the
reduction, storage, collection, transporting, processing, re-
use, recycling, composting, energy recovery from or final
disposal of solid wastes in a sanitary, nuisance-free manner.

(7)) “Solid waste management plan’ means a plan pr'epared
to. provide for solid waste management.

(7g) ‘Solid waste storage” means the holdmg of solid
waste for a temporary period, at the end of which period the
solid waste'is to be treated or disposed.

(7r) <Solid waste treatment” means any method, technique
or process which is designed to change the physical, chemical

or blologlcal character” or ‘composition - of solid waste.

“Treatment” includes rncrneratron

(8) “Termination” means the final actions taken by an
owner or operator of a solid or hazardous waste facility when
formal responsrbrlrtres for long-term care cease.

" History: 1979 ¢. 34 ss. 978K, 9847d: 1981 ¢. 374 s5. 20 to 27 148; 1983a
425, 426 1987 a. 384;: 1989a 335:

144.431. SOI|d waste, powers and duties. (1) The depart-
ment shall:

(a) Promulgate rules implementing and consistent with ss.
144 43 to 144.47.

(b) Encourage : voluntary cooperation by persons and
affected. groups to achieve the purposes of ss. 144.43.to
144.47.
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.(c) Encourage local units of government to handle solid
waste disposal problems within their respective jurisdictions
and on a regional basis, and provide technical and consulta-
tive assistance for that purpose.

(d) Collect and:disseminate information and conduct edu-
cational and training pr ograms relatmg to the purposes of ss.
144 43 to 144.47.

"7 () Organize a comprehensrve and rntegrated program to
enhance -the quality,” management and protectron of the
state’s Jland and water resources.:

() Provide technical assistance for the closure of a solid
waste drsposal facility that is a nonapproved facility, as
deﬁned ins, 144441 (1) (¢) -

'(2) The department may:-

(2) Hold hearings relating to any aspect of the administra-
tion of ss. 144.43 to 144.47 and, in connection therewith,
compel the attendance of wrtnesses and the productron of
evidence.

(b) Issue orders to effectuate the purposes of ss. 144.43 to
-144.47 and enforce the same by all approprrate admrnrstratrve
and judicial proceedings. -

(c) Secure necessary scientific, techrucal admrnrstratrve
and operational services, including laboratory facilities, by

‘contract or otherwise.

" (d) Advise, consult, contract and cooperate with other
agencres of the state, local governments, industries, other
states, interstate or interlocal agencies, and the federal gov-
ernment, and with interested persons or groups.

(e) Inspect solid waste facility construction projects to
determine compliance with ss..144.43 to 144.47 and rules

promulgated and licenses issued under those sections.
History: 1979 c. 34; 1987 a. 27; 1989 a. 335

144.432  “Federal aid. Subdivisions of this state and interlo-
‘cal agencies may make ‘application for, receive, administer
and expend any federal aid for the development and adminis-
tration of programs related -to solid waste facilities if first
submitted to. and-approved by the department.. The depart-
mentshall approve any such application:if it is consistent with
the purposes of ss.:144.43 to 144 47 and any other apphcable

requirements of law:
History: 1979 ¢. 34; 1981 c. 374s 148 -

144.433 Confldentlality of records. (1) RECORDS: Except as
provrded under sub. (2), any recotrds or other information
furnishied to or obtained by the department in the administra-
tion of ss. 144.43 to 144 47 and 144 .96 are “public records
,sub]ect t0's. 19.21. ‘

“(2) CONFIDENIIAL RECORDS. (2) Applzcatzon 1. An owner or
operator of a solid waste facility may seek confidential
treatment of any records or other information furnished to or
obtained by the department in the administration of ’ss.
144 43 to 144.47 and 144.96.

* 2:A licensed hauler who transports solid waste to a facrhty
hsted in s. 144.453'(1) may seek-confidential treatment of
»rnformatron submitted under s.144.453 (1) (d).-

(b) Standards for granting confidential status.: Except as
prjdVided under par. (c), the department shall grant confiden-
‘tial status for any records or information received by the
department and certified by the owner or operator of the
solid waste facility or by the licensed hauler as. relating to
production ‘or-sales figures or to processes-or production
unique to the owner or operator of the solid waste facility or
which would tend to adversely affect the competitive posrtron
of the owner-or operator if- made. public. -

(c) Emission data; analyses and summaries. The department
rmay not grant confidential status for-emission data. Nothing
in this subsection prevents the department from using records
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and other information in compiling or publishing analyses or
summaries relating to the general condition of the environ-
ment if the analyses or summaries do not identify a specific

.owner or operator or the analyses or summaries do not reveal

records or:other information granted confidential status.

" (dy Use of confidential records. Except as provided under
par. (c) and this ‘paragraph, the department or the depart-
ment of justice may use records and other information
granted confidential status under this subsection only in the
administration and enforcement of ss. 144.43 to 144.47 and
144.96. The department or the department of justice may

-release for general distribution records and other information

granted confidential status under this subsection if the owner
or operator expressly agreesto the release. The department
or the department of justice may release on a limited basis
records and other information"granted confidential status

‘under this subsection if the department or the department of
justice is directed to take this action by a judge or hearing

examiner under an order which protects the confidentiality of
the records’ or other information.. The départment. or the
department of justice may release to the U.S. environmental
protection agency, or its-authorized representative, records
and other information granted confidential status under this
subsection if-the:department or the department of justice
includes in each release of records or other information a
request to the U.S. environmental protection agency, or its
authorized representative, to protect the confidentiality of
the records or other information.

gigtory -1979.¢. 34,1979 ¢, 221 5.2202 (39); 1981 c. 374; 1987 a. 384; 1989
a.335. ,
144.434 Inspectlons Any officer; employe or authorized

representative of the department may enter and inspect any
property, premise or place on or at which a solid waste facility
is located or is being constructed or installed, or inspect any
reécord relating to solid waste management of any person who
generates, transports, treats, stores or disposes of solid waste,

‘at any reasonable time for the purpose of ascertaining the

state of compliance with ss. 144.43 to 144.47 and rules
promulgated under those sections: - No person may refuse

-entry or access to any officer; employe or authorized repre-

sentative of the department who requests entry for purposes
of inspection, and who presents appropriate credentials. No
person may-‘obstruct, hamper -or interfere with any such
inspection. The department, if requested, shall furnish to the
owner or: operator of the premises a report setting forth all
facts‘ found'which relate to compliance status.

* History: 1979 ¢ 34,1981 ¢.374 5. 148; 1987 a. 384

144 435 Solid waste managemenl standards (1) The de-
partment shall promulgate rules establishing minimum stan-

.dards for the location, design, construction, sanitation, oper-

ation, monitoring and maintenance of solid waste facilities.
Following a public hearing, the department shall promulgate
rules relating to the operation.and maintenance of solid waste
facilities .as it deems necessary to ensure compliance and

consistency with the purposes of and standards established

under the resource. conservatron and recovery act, except that
the rules relating to open burning shall be consistent with s.
144,436. The rules promulgated under this. subsection shall
conform to the rules promulgated under sub. (2).

(2) With:the advice and comment of the metallic mining

council, the department shall promulgate rules for the identi-
fication and regulation of metallic mining wastes. The rules

promulgated to identify metallic mining wastes and to regu-

late the-location, design, construction, operation and mainte-
nance of facilities for the disposal of metallic: mining wastes
shall be in accordance with any or all of the provisions under
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chs. 30, 144 and 147. The rules shall take into consideration
the special requirements of metallic mining operations in the
location, design, construction, operation and maintenance of
facilities for the disposal of metallic mining wastes as well as
any special environmental concerns that will arise as a result
of the disposal of metallic mining wastes. In promulgating
the rules, the department shall give consideration to research,

studies, data and recommendations of the U.S. environmen-
tal pr otection agency on the subject of metallic mining wastes
arising from the agency’s efforts to implement the resource
conservatron and recovery act.

(3) (a) The department shall,-by rute, establrsh a program
for the certification of persons participating in or responsible
for the -operation of solid waste disposal facilities. - The
department shall do all of the following:

1. Identify those persons or positions involved in the
operation of a solid waste drsposal facrlrty who are required
to obtain certification.

. 2. Establish’ the ‘requirements for and term of -initial
certrfrcatlon and requirements for recertification upon expi-
ration of that term. At a minimum, the department shall
_require applicants to complete a program of training-and pass
an examination in order to receive initial certification.

3. Establish different levels- of  certification and require-
ments for certification for different sizes or types of facrlrtres,
as the department determines is appropriate. :

© 4. Impose fees for the operator training and certification
program.

5. Require that there be one or more certified operators on
the site of a solid waste disposal facility, except for a facility
designed for the disposal of high-volume industrial waste, as
defined in s: 144.44 (7) (a) 1, at all times during the facility’s
hours of operation.

(b) The department may not apply the requirements estab-
lrshed under par. (2)toa nonapproved facility, as defined inss.
144.441:(1) (c), until January 1, 1992.

(c) The training required under par (a) 2 may be con-
ducted by the department or. by: another person with the
approval of the department. -

- (d) The department may suspend or revoke a solid waste
drsposal facility’s. operating license if persons at the facility
fail to obtain certification- required under par. (a) 1 or for
failure to have a certified .operator on the site as required
under par, (a) 5. -

(e) The department may suspend or revoke an operator’s
certification for. failure to comply - with ss. 144.43 t0-144.47,
rules promulgated under .those: sections or conditions of
operation made apphcable toa solrd waste drsposal facrlrty by
the department. ‘

'(4) (a):Noperson'engaged in'the cotistruction, operation or
maintenance of a solid waste disposal facility or hazardous
waste disposal facility' may dismiss, discipline, demote, trans-

fer, reprrmand harass, reduce the" pay  of; discriminate
against or otherwise retaliate against any ‘employe, or
threaten to take any of those actions, because the employe
reported to any supervisor, appointing authority, law’ en-
forcement official; member of the governing body of the local
governmental unit in which the solid waste disposal facility or
hazardous waste disposal facrhty is located or the department
any information gained by’the employe which the employe
reasonably believes demonstrates a violation of ss. 144.43 to
144.47 or rules-promulgated under those sections.

{(b) Paragraph (a) does not restrict the right of an employer
to:take appropriate disciplinary-action-against an employe
who knowingly makes an -untrue statement or discloses
information the disclosure of whrch is expressly prohibited by
state or federal law.
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(c) 1. Any employe who believes that his or her rights under
par..(a) have been violated may, within 30 days after the
violation occurs or the employe obtains knowledge of the
violation, whichever is later, file a written complaint with the
department specifying the nature of the retaliatory action or
threat of retaliatory action and requesting relief. The depart-
ment shall investigate the complaint and shall determine

-whether there is probable cause to believe that a violation of

par. (a) has occurred. If the department finds that probable
cause exists, it shall attempt to resolve the complaint by

‘conference, conciliation or persuasion. If the complaint is

not resolved, the department shall proceed with notice and a
contested case hearing on the complaint as provided in ch.
227. The hearing shall be held within 60 days after receipt of
the complaint by the department, unless. the parties to the
proceeding-agree otherwise.

2. The department shall issue its decision and order on the
complaint within 30 days after the hearing. If the department
finds that a violation of par. (2) has occurred; it may order the
employer to take action to remedy the effects of the violation,
including reinstating the employe, providing back pay to the
employe or taking disciplinary action against employes re-
sponsible for. the violation.

(d) This subsection does not limit other protections or

‘remedies available to an employe, including those granted by

ordinance; statute, rule, contract or collectrve bargaining

agreement.

History: 1975c¢. 83; 1977 ¢..377; 1979c 34 ss. 984rb 2102 (39) (g) Stats.
1979.s..144.435; 1981 c, 86s " 1981 c. 374; 1983 a 410 1989 a. 33

144. 436 SOHd waste ‘open burning standards (1) As used
in this section:

(a) “Air curtain destructor” means a solid waste disposal
operation that combines a fixed wall open pit and a mechani-
cal air supply which uses.an excess of oxygen and turbulence
to. accomplish the smokeless combustion of clean wood
wastes and similar combustible materials.

(b) “Open burning” means combustion in which the by-
products thereof are emitted. directly into’ the ambient air
without passing through 4 stack or chimney. Open burning
does not include the combustion occurring at a properly
operated air curtain destructor.

(c) “Population equivalent” means the populatron equalto

‘the sum of the population of the geographrcal area based on

the most recent census data, or depar tment of administration
census data used for tax sharmg purposes plus the seasonal
population not included in the census data, plus one person
per 1,000 pounds per year of industrial, commercial and

‘agrrcultural waste.

(2) The department shall grant lrcenses for .the open

,burnrng of solid waste at the licensee’s solid waste disposal

facilities if:
(a) The open  burning operation serves a population

-.equrvalent of less than 10,000 or, if the operation is controlled

by more than one municipality, a population equivalent of
less than 2,500 for each additional controlling munrcrpalrty
The department shall grve consideration to seasonal varia-
tions - in- population in: grantrng partial _yearly burnrng

.exemptrons

(b).All portrons of the lrcensed operation are greater than

cone-fourth mile from any residence or place of public gather-
ing; or written consent is' obtained from all residents and

proprietors within one-fourth mile thereof.

(c) The open burning does not include the burning of wet
combustible rubbish, garbage, oily . substances, - asphalt,
plastic or rubber products and, if the open burning operation

serves a population equivalent of more than 2,500, the open
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burning includes only wood and paper which is separated
from other solid waste.

(d) The open burning operation is supervised by an
attendant.

(e) The open burning operation is accomplished in a
nuiisance-free manner and does not create hazards for adja-
cent properties.

'(f) Adequate firebreaks are provided and provision is made

to obtain the services of the local fire protectlon agency if

needed’

_(g) The open burning operation is not in violation of any
federal air pollution control rulés, or any state air pollution
control rules required to be adopted undex applicable federal

laws or regulations.
History: 1975c. 83;1979c. 34s 9841f; Stats. 1979 s. 144.436;°1981 ¢. 374
ss: 31m, 31s, 148

144. 437 SOI|d waste management. (1) Each county board
1nd1v1dually or jointly with another county board may pre-
pare and adopt a county solid waste management plan
consxstent with state criteria.

(2) All.county plans shall be subrmtted to the department
for review. Within 90 days after submittal, the department
shall approve or disapprove the plans. During its review, the
depaxtment shall consult with the appropriate regional plan-
ning commission. or other planning agency to determine
whether any facility use and operation is in conflict with any
plans. adopted by such agency..

(3) The department shall by rule adopt county solld waste
management criteria.for the development of the plans permit-

ted under this section.
History: . 1971 c..130; 1973 c. 305; 1975 ¢. 20; 1977 ¢. 377; 1979 ¢ 345
98411 Stats. 1979 s. 144437 1981 c. 374 's. 148; 1983 a. 27.

144.438 ‘Exemption for certain alcohol fuel production
systems. (1) DEFINITIONS. AS used in this section:

‘(a) “Distillate waste product” means solid; semisolid or
liquid by-products or wastes from thé¢ distillation or function-
ally equivalent process of an alcohol fuel production system.

(b) “Environmentally sound storage facﬂlty means a
facility, including a holding lagoon, which is used to store
distillate waste products so that no waste products from the
facxhty enter or leach into the waters of’ the state.

© “anate alcohol fuel productlon system means an
alcohol fuel productlon system from which no alcohol is sold
and from which all the alcohol is used ‘as 4 fuel by the’ owner.

(2) ExempTION. No permit, license or plan approval is
required under this chapter for the owner of a private alcohol
fuel production system to estabhsh construct or operate a
system for the treatment, storage or d1sposa1 of . distillate
waste products if the distillate waste product is stored in an
enwronmentally sound storage facility and disposed of using
an environmentally safé land spreadlng technique and the

storage, treatment or disposal is conﬁned to the property of

the owner.” |
Htstoly 1979 c. 221,

144.439  Solid waste storag‘e No person may store or cause

the storage of solid waste in a manner whlch causes environ-

mental pollution.
-History: 1981 ¢.. 374

144, 44 Approval process; 6pera>ting“iicense. (1) DErINI-
TIONS. As used in this section:

(a) “Approved facility” has the meaning given in s. 144 441
(1):(a).

(am) “Class l-proceedmg” has the. meaning speciﬁed under
$.227.01 (3) (a). S ‘
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(b) “Contested case” has the meaning specified under s.
227.01 (3).

. (bm) “Hazardous constituent” means any constituent des-
ignated by the department under s. 144.62 (2) ().

© “Informatxonal hearing” means a hearing conducted
under s. 227.18.

@) “Release” has the meaning given under s. 144.735 (1)
(b)

“(e) “Surface impoundment” has the meaning given under
s. 144.735 (1) (d).

(1c) INITIAL SITE REPORT. (a) Initial site report required.
Prior to constructing a landfill, the person who seeks to
construct the facility shall submit to the department an initial
site report. The department shall specify by rule the mini-
mum ‘contents of an-initial site report.

(b) Determination if initial site report is complete. Within 30
days after an initial site report is submitted, the department
shall either determine that the initial site report is complete or
notify the applicant in writing that the initial site report is not
complete and specify the information which is required to be
submitted before the initial site report is complete. The
department shall notify the applicant in writing when the
initial site report is complete.

(1m) LoCAL APPROVAL. (a) Definition. As used in this
subsection, “local approval” has the meanmg specified under
$. 144.445 (3) (d).

(bY Application for local approvals required. Prior to con-
structing‘a solid waste disposal facility or hazardous waste
facility, the applicant shall submit a written request for the
specification of all applicable local approvals to each affected
municipality,” Within 15 days after the receipt of a written
request from the applicant, a municipality shall specify all
local approvals for which applications are required or issue a
statement that there are no applicable local approvals. Prior
to constructing a solid waste disposal facility or a hazardous
waste facility, the-applicant shall apply for each local ap-
proval requlred to construct ‘the waste handling portion of the
facility.

(bn) Standard notice. The waste facility siting board shall
develop and print a standard notice designed to inform an
affected mumc1pahty of the time limits and requlrements for
participation in the negotiation and arbitration process under
s. 144.445. An applicant shall submit a copy of this standard
notice; if it ‘has been printed, with any written request
submitted under par. (b)."

() Attempts to obtain local approvals required. Following
applications for local approvals under par. (b) and prior to
submitting a feasibility report, any applicant subject to s.
144.445-shall undertake all reasonable procedural steps nec-
éssary to obtaineach local approval required to construct the
waste handling portion of the facility except that the appli-
cant is not required to seek judicial review of decmons of the
local unit of government.

(d) Waiver of local approvals. If a local approval precludes
or inhibits the ability of the applicant to obtain data required
to be submitted under sub. (I¢) (2) or in a feasibility report or
envirorimerital impact report, the applicant may petition the
department to waive the applicability of the local approval to
the applicant. If a petition is received, the department shall
promptly schedule a: hearing on the matter and notify the
local government of the hearing.. If the department deter-
mines-at the hearing that the local approval is unreasonable,
the department shall waive the applicability of the local
approval to the applicant.

. (e) Compliance required. Except as provided under par. (d),
no person may construct a solid waste disposal facility or a
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hazardous waste facility. unless the person complies with the
requirements of pars. (b) and (c).

(2) FEeASIBILITY REPORI. (a) Feasibility report required.
Prior to constructing a solid waste disposal facility or a
hazardous waste facility the person who seeks to construct
the facility shall submit to the department a feasibility report.

(b) Local approval application prerequisite. Except as pro-
vided under par. (c), no person subject to s. 144.445 may
submit a feasibility report until the latest of the following
periods:

1. At least 120 days after the person submits applications
for all applicable local approvals specified as required by the
mumcrpalrty under sub. (Im) (b).

2. At least 120 days after the receipt by the applicant of a
statement by the municipality that there are no applicable
local approvals.

. 3. At least 120 days after the. deadhne for the mumcrpal
response. ‘under sub. (Im) (b) if the municipality does not
respond within that time limit.

(c) No prerequisite for certain mining facilities. An operator
engaged in mining, as defined under s. 144.81 (5), on May 21,
1978, may, but is not required to, submit a feasibility report
for.any solid waste disposal facility for waste resulting from
those mining operations.

(d) Compliance.required. No person may construct a solrd
waste disposal facility or a hazardous waste facility unless the
person complies with the requirements of this subsection.

(e), Notification of proposed facility. Immediately upon
recerpt of a. feasibility report the department shall send a
notice to.the persons specified under sub. (4m) containing a
brief descrrptron of the proposed facrhty and a statement that
the applicant is reqmred to send a. copy of the. feasibility
report after it. is determrned to -be complete by the
department

(f) Contents-of feasrbzltty reports; preparatwn The depart-
ment shall specify by rule the minimum contents of a feasibil-
ity report and no report is complete unless the specified
information is provided by the applicant. In addition to the
requirements specified under par. (fm), the rules may specify
special requirements for a feasrbr]rty report relating to any
hazardous waste facility. The. department may require -a
feasrbrlrty report to be prepared by a registered professronal
engineer. A feasibility report shall include:

- 1. A general summary of the site characteristics as well as
any specific data the department requires by rule regarding
the site’s topography, soils, geology, groundwaters and sur-
face waters and other features of the site and. surrounding
area. :

2. Prelrmmary engmeermg desrgn concepts mcludrng the
proposed design capacity of the facility and an indication of
the quantities and. characteristics of the wastes to be treated,
stored or disposed.

3. A description of how the proposed facrlrty relates to any.
applicable. county solid waste management plan approved
under s. 144.437. :

4.A descrrptron of the advrsory process under taken by the
applrcant prior- to submittal of the feasibility report to
provide information to the public and affected municipalities
and to solicit public opinion on the proposed facility. -

.5, The proposed date of closure for the facility.

-6, Sufficient information to make the determination’ of
need for the facility under this: su'bs‘ecﬁo’n unless the facility is
exempt under par. (nr). :

7. An analysis of alternatives to the land drsposal of waste
including waste reduction, reuse, recyclmg, composting and
energy recovery. : .
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8. A description of .any waste reduction incentives and
recycling services to be instituted or provided with the
proposed facility.

(f) Certain hazardous waste faczlztzes additional require-
ments. A feasibility report for a hazardous waste disposal
facrlrty or. surface impoundment shall include a list of all
persons living within 0.5 mile of the facility and information
reasonably ascertainable by the applicant on the potential for
public exposure to. hazardous waste or hazardous constitu-
ents through releases from the facility including, but not
limited to, the following:

1.A descrrptron of any releases that may be expected to
result from normal operatrons or accrdents at the facility,
including releases associated with transportation to or from
the facility. ;

2. A description of the possrble ways that humans may be
exposed to hazardous waste or hazardous constituents as a
result of a release from the facrlrty, including the potentral for
groundwater or surface water contamrnatron air emissions
or food ¢hain contamination.

3. The potential extent and nature of hurnan exposure to
hazardous waste or hazardous constrtuents that may result
from a release.

(2) Determination if a feaszbtlzty report is complete. Within
60 days aftera feasrblllty report is submitted, the department
either shall determine that the feasibility report is complete or
shall notify the-applicant in writing that the feasibility report
is not complete and specify the information which is required
t6'be submitted before the feasibility réport is complete.

(h) Distribution of feasibility report. At the same time an
applicant submits a feasibility report to the department, the
applicant shall submit a copy of that feasibility report to each
participating municipality under s. 144.445 (6) (b). Immedi-
ately: after the-applicant receives notification of the depart-
ment’s determination that the feasibility report is complete,
the applicant shall distribute copies of the feasibility report to
the persons specified under sub. (4m).

..(i) Preliminary determination if environmental zmpact state-
ment is required. Immediately after the department deter-
mines that the feasibility report is complete, the. department
shall issue a prelrmrnary determination on whether an envi-
ronmental impact statement is required unders. 1.11 prior to
the determination of feasibility. If the department determines
after review of the feasibility report that a determination of
feasrbrlrty cannot. be made without an environmental 1mpact
statement or if the depar tment intends to require an environ-
mental rmpact report under s. 23.11 (5), the department shall
notify the applicant in ‘writing within the 60-day period of
these decrsrons and shall commence the process required
under's.'1.11 or 23. 11 (5).

(]) Envzronmental zmpact statement process. If an environ-
mental impact statement is required, the department shall
conduct the “hearing required under s. 1.11 (2) (d) in an
appropriate place it designates in a county, city, village or
town which would be substantially affected by the operation
of the proposed facrlrty The hearing on the environmental
impact statement is not a contested case. The department
shall issue its determination of the adequacy .of the environ-
mental impact statement within 30 days after the close of the
hearing. Except as provided under s. 144.836, the department
shall complete any environmental impact statement process
required under s.:1.11-before proceeding with the feasibility
report review process under par. (k):and:subs. (2g) and (2r).

(k) Notification on feasibility report and preliminary envi-
ronmental impact statement decisions. Immediately after the
department issues:a prelrrmnary determination: that an envi-
ronmental impact statement is not required -or, if it is re-
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quired, immediately after the department issues the environ-
mental impact statement, the department shall publish a class
1 notice under ch. 985 in the official newspaper designated
under s. 985.04 or 985.05 or, if ‘none exists, in a newspaper
likely to give notice in the area of the proposed facility. The
notice shall include a statement that the feasibility report and
the environmental impact statement:process are complete.
The notice shall invite the submission of written comments by
any person within 30 days after the notice for a solid waste
disposal- facility or within 45 days after the notice for a
hazardous waste facility is published.. The notice shall
describe the methods by which a hearing may be requested
under pars. (L) and (m). The department shall distribute
copies of the notice to the persons specified under sub. (4m).

(L) Reguest for-an informational hearing. Within 30 days
after. the notice under par. (k) is published for a solid waste
disposal facility, or within 45 days after the notice under par.
(k) is published for a -hazardous waste facility, any county,
city, village or town, the applicant or any 6 or more persons
may file a written request for an informational hearing on the
matter with the department. . The request shall indicate the
interests of the municipality or persons who file the request
and state.the reasons why the hearing is requested.

(m). Request for treatment as a contested case. Within 30
days after the notice under par. (k) is published for a solid
waste disposal. facility, or within 45 days after the notice
under par. (k) is published for a hazardous waste facility, any
county, city, village or town, the applicant or any 6 or more
persons may file a written request that the hearing under par.
(L) be treated as a contested case, as provided under s. 227.42
A county, city, village or town, the applicant or any 6 or more
persons have a right to have the hearing treated as a contested
case only if;

1. A substantral interest .of the person requestmg ‘the
treatment of the: hearrng as a contested case is injured in fact
or threatened with injury by the department s action or
inaction on the matter; ,

2. The injury to the person requestrng the treatment of the
hearing as a contested case is different in kind or degree from
injury to the general public caused by the department’s action
or inaction on the matter; and : ~

- 3. There is a dispute of material fact:.

“-(n) Criteria for determination. of feasibility; environmental
impact:'1. A determination of feasibility shall be based only
on ss..144.43 t0. 14447 and 144.60 to 144.74 and rules
promulgated: under. those sections.
feasibility for a facility for the:disposal -of metallic mining
waste shall be based only on ss. 144.43 to 144.47 and 144.60 to
144.74 and rules -promulgated - under those sections with
special consideration given to s. 144.435 (2) and rules promul-
gated. under that section.

'2.-1f there is a negotiated agreement or an arbitration
award prior to issuance of the determination of feasibility, the
final determination of feasibility may not include any item
which -is less stringent - than .a corresponding item in the
negotiated agreement.or arbitration award.

3. The department may receive into evidence at a hearrng
conducted under sub. (2g) or (2r).any environmental impact
assessment or environmental impact statement for the facility
prepared under s. 1.11 and any environmental.impact report
prepared -under s. 23.11:(5). The adequacy of the ienviron-
mental- impact. assessment, environmental impact statement
or environmental 1mpact report is not subject to challenge at
that hearing.

‘.- 4, The department may not approve a feasrbrlrty report for
a solid or hazardous waste disposal facility unless the design
capacity of that facility does not exceed the expected waste to

A determination of
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be disposed of at that facility within 15 years after that facility
begins operation. - The department may not approve:a
feasibility .report for a solid or hazardous waste disposal
facility unless the design capacity of that facility exceeds the
expected waste to be disposed of. at that facility within ‘10
years “after that facility -begins operation except that this
condrtron does not apply to the- expansron of an existing
facility.-

(nm) Determination of need; issues constdered A feasibility
report shall contain an evaluation to justify-the need for the
proposed facility unless the facility is exempt under par. (nr).
The department shall consider the following issues in evaluat-
ing the need for the proposed facility:.

- 1. An approximate service area for.the proposed facility
which takes into account. the economics of waste collection,
transportation and disposal.

2. The quantity of waste suitable for disposal at the
proposed facility generated within the anticipated service
area.

3. The design capacrty of the following facilities located
within the anticipated service area of the proposed facility:

a. Approved facilities, as defined under s. 144.441 (1).(a),
including the potential for expansion of those facilities on
contiguous property already owned - or controlled by the
applicant. .

b. Nonapproved facrlrtres as deﬁned under s. 144.442 9}
(c), which are environmentally sound. It is presumed that a
nonapproved _facility is not environmentally sound unless
evidence to the contrary is produced. .

¢. Other proposed facilities for which feasibility reports are
submitted and determined to be complete by the department.
_.d. Facilities for the recycling of solid waste or for the
recovery of resources from solid waste which are licensed by
the department.

e. Proposed facilities for the recychng of solid waste or for
the recovery of resources from solid waste which have plans
of operation which are approved by the department.

f. Solid waste incinerators licensed by the department.

g. Proposed solid waste incinerators which have plans of
operation which-ate approved by the department.

" 4. If the need for a proposed municipal facility cannot be
established undér subds. 1 to 3, the extent to which the
proposed facility is needed to replace other facilities of that
munrcrpalrty at the time those facilities are projected to be
closed in the plans of operation.

(nr) Determination of need; exempt faczlz‘tzesr, Paragraphs
(f) 6, (1) 4, (nm) and (om) do not apply to:

1. Any facility which is part of a prospecting or mmrng
operation with a permit under s. 144.84 or 144.85.

2. Any ‘solid ‘waste disposal facility designed for the
drsposal of waste generated by a pulp or paper mill.

‘(nu) Maximum number of faczlmes 1. Except as provided
in subd. 2, the department may not issue a favorable determi-
nation of fe’a’sibility for a solid waste disposal facility in 2 3rd
class city if 2 or more approved facilities that are solid waste
disposal facilities are in operation within the city in which the
solid waste disposal facility is‘proposed to be located.

2. The prohibition -in. subd: 1 does not apply to .an
expansion of or addition to an existing approved facility that
is a solid waste disposal facility by. the owner or operator of
the existing approved facility on property thatis contiguous
to. thé property on which the existing approved facility. is
located .and  that is owned or under option to lease or
purchase by the owner or operator of the existing approved
facility. - .

-(0) Contents of f nal determmatton of feaszbtlzty The de-
partment shall issue a final determination of feasibility which
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shall state the findings: of fact and conclusions of law upon
whichitis based. The department may condition the issuance
of-the final determination of feasibility upon special design,
operational or-other requirements.to.be submitted with the

plan of ‘operation under sub. (3).- The final determination-of

feasibility shall specify the design capacity of the proposed
facility:
feasibility constitutes approval of the facility for the purpose
stated in"the application but does not guarantee plan -ap-
proval under sub. (3) or licensure under sub. (4).

(om) Issizance of determination of need. Except for-a facility
which is exempt under par. (nr), the'department shall issue a
determination of need for-the proposed facility at the same
time the final determination: of . feasibility is issued. If the
department determines that there is insufficient need for-the
facility, the applrcant may not construct or -operate the
facility.

(p) Issuance-of final determmatzon of feastbzlzty Except as
provided under par. (g), if no hearing is conducted under sub.
(2g) or (2r), the department shall issue the final determination
of feasrbrhty within 60 days after the 30—day or 45- day perrod
under par. (m) has expired.

@ Issuance of final determination of feasibility in certain

situations involving utilities and mining. If a determination of

feasibility is required under s. 196.491 (2m), the issuance of'a
final determination of feasibility is subject to the time lirnits
under s. 196.491 (3) (f) and (ff). <
feasibility is required under s 144.836, the issuance of a final
determination of feasibility is subject to the time limits under
$.144.84(3) or 144.85 (5), -whichever is applicable.

(29) INFORMATIONAL HEARING. (@) Appllcabtlzty This ‘sub-
section applies if no request for the treatment of the hearrng
as a’contested case‘is granted and if:

1. Aninformational hearing is requested under sub ‘@)
wrthrn the 30-day or 45-day period; or © *

" 2.No. hearing is requested under sub. 2) (L) within the 30-
day or 45-day period but the department determines that
there is substantra] pubhc mterest in holdmg a hearmg

(b) Nonapplzcabzltty, hearing conducted as.a part of certain
mining_hearings. ‘Notwithstanding par. (a) this subsection
does not ,apply. if a hearmg on the feasibility report is
conducted as apartofa hearrng under s. 144.836 and the time
limits, notice and hearing provisions in that section supersede
the time limits, notice and hearing provisions under sub. (2)
(4 to (m) and this subsection. '

© Informatzonal hearing. The department shall conduct
the mformatronal hearmg wrthm 60 days after the expiration
department shall conduct the rnformatronal hearrng; in an
appropriate place désignated by the department in a county,
city, village or.town which would be substantially affected by
the operation of the proposed facility. . :

- (e) Issuanceof f nal determination of . feasrbzlzty Except as
provrded under sub. (2) (q), the department shall issue a final
determination.of feasibility within 60 days after the informa-,
tional hearing under this subsection is adjourned. :

:(2r) HEARING.CONDUCTED AS A’ CONTESTED CASE. (a) Applt-
cability: This subsection applies only if a person requests the
treatment of the hearing'as a'contested case under sub: (2) (m)
within 'the 30-day-or.45-day period and -has a-right to a
hearing under that subsection.-Any denial of a request for'the
treatment of the hearing as a contested case received within
the-30-day: or 45-day period under sub. (2) (i) shall bein
writing, shall state the reasons for denial and is an-order
reviewable under.ch. 227. If the departmént does not enter an
order granting or denying the request for the treatment of the

The issuance of a favorable final determination of

If -a  détermination -of
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hearing as-a contested case within 20 days after the written
request is filed; the request is-deemed denied.

(b) Nonapplicability. Notwithstanding par. (a), this section
does not ‘apply if ‘a hearing .on the-feasibility report is
conducted as a part of a hearing under s. 144.836 and the time
limits; notice ‘and hearing. provisions under that section
supersede the time limits, notice and hearing provrsrons under
sub ‘(2) (j) to (m) and this subsection.

»' (d) Time limits. Except as provided under sub )(q):

1. The division of hearings and appeals in the department
of administration shall schedule the hearing to be held within
120 days after the expiration of the 30-day or 45-day period
under $ub. (2) (m). - g

2. The final determination of feasrbrhty shall ‘be 1ssued
within 90°days after the hearing is adjourned.

(e) Détermination of need; decision by hearing examiner. If a
contested case hearing is condiicted under this subsection, the
secretary shallissue any decision concerning determination of
need, notwithstanding s. 227.46 (2)t0(4). The secretary shall
direct the ‘hearing examiner to certify the record of the
contésted case hearing to him or her without an intervening
proposed decision. The secretary may assign responsibility
for revrewmg 'this record and making recommendations con-
cernmg the decision to ‘any employe of the department.

:(3) PLAN OF OPERATION. (a) Plan of operation required.
Prror to constructing ‘a solid waste disposal facility or a
hazardous waste facility, the applicant shall submit to the
department a plan of operatron for the facility. ‘

‘(ag) Feasibility report prerequisite. Except as provided
under par. (ar), no person may submit a plan of operation for
4 ‘facility prior'to the time the person submits a feasibility
report for' that facility. A pérson may submit a plan of
operation with the feasibility report or at any time after the
fea’sibilit'y report is submitted. ‘If a person submits the plan of
Operation prior to the final determination of feasibility; the
plan-of operation ‘is niot subject ‘to”review at any’hearing
conducted under sub. (2), (2g) or (2r) and is hot: subject to

judicial review undez:ss, 227,52 to-227.58 in the review of any

decision under sub. (2), (2g) or (2r). -

(am) Feasibility report; certain facilities. The depar‘tment
may require the applicant for a hazardous waste treatment or
storage facility to subinit the feasibility report and the plan of
operation at the same. time and, notwithstanding pars. (ag),
(f)-and : (g); both- thé feasibility report. and the plan of
operation shall be considered at a public hearing conducted
under:subs: (2), (2g) and(2r), and both are sub]ect to ]udrcral
review in 4 single proceeding.

./ (ar) Feasibility report prérequisite; exceptzon The owner or
operator of a licensed solid waste disposal facility in existence
on’May 21,1978, may, butis not required to, submit a plan-of
operation for that facility and seek' approval under this
subsection. An operatorengaged in mining, as defined under
5.°144.81°(5), on May 21, 1978, may, but.is not required to,
submit a ‘plan :of operation for any- solid waste disposal
facility for waste resulting from those mining operations and
seek approval for that plan of . operation under this
subsection::

(b Preparatzon contents The proposed plan of operatron
shall be:prepared by a registered professional engineer and
shall:include at a-minimum a description of the manner of
solid waste disposal or hazardous waste treatment, storage or
disposal-and a statement setting forth the proposed develop-
ment;" daily. ‘operation, closing- and long-term care of the
facility. The proposed plan of operation shall specify the
method by:which the owner or operator will maintain proof
of financial responsibility under s. 144.443. The department
shall:specify by .rule ‘the minimum contents of a plan of
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operation submitted for approval under this subsection and
no plan is complete unless the information is supplied. The
rules may specify special standards for plans of operation
relating to hazardous waste facilities. Within 30 days after a
plan of operation is submitted or, if the plan of operation is
submrtted with the feasrbrhty report under par. (ag), within 30
days after the department issues notice that the feasrbrlrty
report is complete, the department shall notify the applrcant
in writing if the plan is not complete, specrfymg the informa-
tion which is required to be submitted before the report is
complete If no notice i$ grven the report is deémed complete
on the date of its submission.

(bh) Daily cover. The department shall include. in_an
approved plan of operation for a municipal waste landfill a
requirement that.the operator use foundry sand or shredder
fluff for daily cover at part or all of the mumcrpal waste
landfill for the period specrﬁed ina request from 4 person
operating a foundry or a scrap dealer in thrs state if the
department receives the request prior to approving the plan
of operatron under par. (c) and if all of the followmg
conditions are met:

“1. The foundry operator or scrap dealer agrees to transport
the foundry sand or shredder fluff to the landfill either daily
or on another schedule acceptable to the mumcrpal waste
landfill ¢ operator.

* 2. The department approves the use of the foundry sand or
shredder fluff for daily cover at the mumcrpal waste landfill,

“3. The municipal waste landfill operator is not contractu-
ally bound to obtain daily cover from another source.

4. The amount of darly cover to be provrded by the
requesting foundry operator or scrap dealer does not exceed
the amount of daily cover required under the plan of opera-
tion for the municipal waste landfill less’ any daily cover
provided by another foundry operator or scrap dealer.

"(c) Approval; disapproval. The department may not ap-
prove or disapprove a plan of operation until a favorable
determination of feasibility has been issued for the facility.
Upon the submission of a complete plan of operation, the
department shall either approve or disapprove the plan in
writing within 90 days or within 60 days after a favorable
determination of feasibility is issued for the facility, which-
ever is later. ‘The determination of the department shall be
based upon compliance ‘with par. (bh) and the standards
established under s. 144.435 or; in the- case of ‘hazardous
waste facilities, with the rules and standards: established
under s. 144.62. An approval may be conditioned upon any
requiremnents necessary-to comply ‘with the standards. - Any
approval:may be modified by the department upon applica-
tion of the licensee if newly. discovered information indicates
that the modification.would not inhibit compliance with the
standards adopted under ‘s:. 144.435 or, if applicable, s.
144.62. No:plan of operation for a solid or hazardous waste
facility may be.approved unless the applicant submits techni-
caland ﬁnancral mformatron requrred under ss. 144. 441 and
144.443. - v

.(cm) No:environmental zmpacz‘ Statement lequzred A deter-
mination under this subsection does not constituté a’ ma]or
state action under s. 1.11 (2). S

(d) Approval: Approvalunder par. (c) entrtles the applrcant
to construct the facility in. accordance with the approved plan
for not less than the design capacity specified in the determi-
nation of feasibility, unless the department establishes by a
clear preponderance of the credible evidence that:

1. The facility is not constructed in: accordance with the
approved plan;: -

. 2. The facility poses-a: substantral hazard to publrc health
or welfare; or
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3. In-field conditions, not disclosed in the feasibility report
or plan of operation, necessitate modifications of the plan to
comply with standards in effect at the time of plan approval
under s. 144.435 or, if applicable, s.144.62. . ,

(e) Failure to comply. with. plan. ‘of operation. Failure to
operate in accordance with the approved. plan’ subjects the
opetator to enforcement under s..144.47 or 144.73. If the
department establishes that any failure to.operate in accord-
ance:with the approved plan for a solid waste disposal facility
is grievous-and continuous, the operator. is-subject to suspen-
sion, revocation or denial of the operating license under sub.
(4)..If the operator:fails to operate a hazardous waste facility
in accordance with the approved plan, the department may
suspend;: revoke or deny the operating license under sub. (4).

©(f): Feasibility -report tiot: subject to-review. In any judicial
review under ss. 227.52 to 227.58 of the department’s decision
to approve or disapprove a plan of operation, no element of
the feasibility report, as approved by the department is
subject to judicial review. - .

() No'right to hearing. There is no statutory right to a
hearing before the department concerning the plan of opera-
tion but the department may grant a hearing on the plan of
operation under s. l44 431 (2) (2). )

.(4) OPERATING LICENSE (a) chense requtrement No person
may operate a solid waste facrlrty or hazardous waste facility
unleéss the person obtdins an operatmg license from the
department. The department shall issue an operating license
with a duration of one year or more except that the depart-
ment may issue an initial license with a duration of less than
one year. The depar tment may deny, suspend or revoke the
operating license of a solid waste disposal facility for failure
to pay fees required under ss. 144.43 to 144.47 or for grievous
and continuous failure to comply with the approved plan of
oper: atron under sub. (3) or, if no plan of operation exists with
regard to the facrlrty, for grievous and continuous failure to
comply wrth the' standards adopted under s. 144.435. The
department may deny, , suspend or’ revoke the operating
license of a hazardous waste facility for any reason specified
under s. 144.64 (2) (¢). If the license application is for a solid
waste drsposal facility for solid waste resulting from mining
operatrons in existence on May 21, 1978, the department shall
make any determmatron with respect to whether disposal is
being undertaken in’ an envitonmentally sound manner and
shall administer complrance with the licensing requirement of
this subsection in a manner ‘which, with respect to nonhazard-
ous solrd waste, ‘does. not requrre substantral structural modr-
fication of the existing facrhty, expendrture which is ‘not
approprrate for the nonhazardous nature of the waste or
1nterruptron of the mmmg operatlon ‘

. (am) Environmental impact statement not required. A deter-
mination under this subsection does not constitute a major
state. actron unders. 1. 11 @), -, ,

(b) Issuance of mztzal license, The mmal operatrng lrcense
f_or a solid waste disposal ,facrhty or a hazardous waste facrlrty
shall not be issued unless the facility has been constructed in
substantial complrance with. the operatrng plan. approved
under sub. (3) The department may require that compliance
be certified in writing by.a registered professional engineer.
The department may.by rule require, as a condition precedent
to the issuance. of .the operating license for a solid waste
drsposal facility, that-the applicant submit evrdence that a
notation of the existence of the facrlrty has been. recorded in
the office of the regrster of deeds in each county in which.a
portion of the facility is located. :

(c): Notice, hazardous waste faczlztzes Before issuing the
initial operating license for a hazardous waste facility; the
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department shall give notice of its intent to issue the lrcense by
all of the following means:

1. Pubhshrng aclass 1 notice; under ch. 985,ina newspaper
likely to give notice in the area where the facility is located.

- 2.-Broadcasting ‘a notice by radio announcement in the
area where the facility is.Jocated.

'3, Providing written notice to each affected municipality.

(d) Feasibility: report and plan of operation not subject to
review: In any judicial review under ss. 227.52 to 227.58 of the
department’s decision to issue or deny an operating license,
no element -of either: the- feasibility report or the plan .of
operation, as-approved by the department, is subject to
judicial review.. o

(e)- No: right to hearing. There is no statutory right to a
hearing before the department concerning the license but the
department rnay grant a: hearr'ng on the license under s.
144.431 (2) (a).~ ,

® Momtormg requtrements 1. Upon the renewal of an
operating license for a nonapproved facility, as defined under
s. 144.441 (1) (c), the department may require monitoring at
the facility as a condition of the license.

2. The owner or operator of a nonapproved facility, as
defined under s. 144.441 (1) (c), is responsible for conducting
any monitoring required under subd. 1.

3. The department may require by special order the moni-
toring of a closed solid or hazatdous waste disposal site or
facrhty whrch as either a nonapproved facility, as defined
urider s 144.441 (1) (¢), or a waste site, as defined under s.
144 442 (1) (e) ‘when it was in operation.

4. If the owner or operator of a’site or facility subject to an
order under subd. 3 is not a municipality, the owner or
operator is responsrble for the cost of conducting any moni-
toring ordered under subd. 3.

. 5. If the owner or operator of a site or facility subject to an
order under subd Jisa munrcrpalrty, the municipality is
responsrble for conductrng any monitoring ordered under
subd. 3. The annual municipal cost of monrtormg may ‘not
exceed an amount equal to $3 per person residing in the
munrcrpalrty for each site or facility subject to an order under
subd. 3. The department shall exclude any monitoring costs
pard under the miinicipality’s lrabrhty insurance coverage in
calculatmg the annual municipal cost of monitoring a site or
facility, The rernarnder of the cost.of any monitoring ordéred
under subd. 3 shall be paid : from the envrronmental fund
appr opriation 1 under 5..20.370 )] (dv) ‘

(g) Closure agreement Any person operatrng a ‘solid or
hazardous waste facility which is a nonapproved facrlrty as
defined. ‘under s. 144.442 (1) (c) may enter into a written
closure agreement at any time with the department to close
the facility on or before July 1, '1999. The department shall
mcorporate any closure agreement into the operating license.
The operating license shall terminate and is not renewable if
the operator fails to comply with the closure agreement.
Upon termination of an operating license under this para-
graph ‘as the result of failure to"comply with the closure
agreement; the department shall collect additional surcharges
and base fees as provided under's. 144442 (2) and (3) and
enforce thé closure¢ under’ss. 144.98 and 144.99.

“(4e) DALY COVER Within 12 ‘months -after re‘cervrng a
request froma person operating a foundry ot a scrap dealerin
this state, the departiment shall modrfy the operating license
issued under sub: (4) (a) to'a person operating a municipal
waste landfill to require the operator to ‘use foundry sand
from ‘the foundry or shredder-fluff fromi the scrap dealer’s
operation as daily cover at part o all of the municipal waste
landfill for a period ‘specified in the request, if" all of the
conditions [i]n-sub. (3) (bh) are met.
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(4m)  DISTRIBUTION. One copy of the notice or documents
required to be distributed under this section shall be mailed
to:r - s E ' 3
(a) The clerk of each affected municipality.
(b) The main public library in each affected municipality.
(c) The applrcant if the notice or document is not required
to be- drstr ibuted by the applicant. -

(4r) NONCOMPLIANCE WITH PLANS OR ORDERS. (a) In this
subsection, “applicant” means any natural person, partner-
ship, association or body politic or corporate that seeks to
construct a solid waste disposal facr]rty or hazardous waste
facility under this section.

(b) The department may not issue a favorable determina-
tion of feasibility, approve a plan of operation or issue an
operating license for a solid waste disposal facility or hazard-
ous waste facility if the applicant or any person owninga 10%
or greater legal or equitable interest in the applrcant or the
assets of the applicant either;

1.Is named in and subject to a plan approved, or an order
issued, by the department regarding any solid waste facility or
hazardous waste facility in this state and is not in compliance
with the terms of the plan or order; or

2. Owns or prevrously owned a 10% or greater legal or
equrtable interest in a person or the assets of a person who is
named in and subject to a plan approved, or an order issued,
by the department regardrng any solid waste facrlrty or
hazardous waste facility in this state and the person is not in
compliance with the terms of the plan or order. ’

.(c) Paragraph (b) does not apply if the person named in
and subject to the plan or order provrdes the department with
proof of financial responsibility’ ensurmg thé availability of
funds to comply with’ the plan or order using a method under
s. 144.443,

(6) CLOSURE. At least 120 days prror to the closrng of a solid
waste disposal facility or at least 180 days prior to the closing
of a hazardous waste facrlrty, the owner or operator shall
notify the department in writing of the intent to close the
facrlrty ,

(7). WAIVERS; EXEMPIIONS (2) Defzmtzons
subsection:

L “High-volume industrial waste” means fly ash, bottom
ash -paper mill sludge or foundry process waste. -

-2: “Recycling” means the process by which-solid waste is
returned to productive use as material or-ener gy, but does not
include the collection of'solid waste.

(am) Waiver, emergency condition. The department may
waive compliance. with any requirement-of -this section or
shorten. the time periods under: this section provided to the
extent necessary to preventan emergency.condition thr'eaten-'
rng public health, safety or-welfare:

- (b) Waiver; research projects. The intent of this paragraph
is to‘encourage research projects designed to demonstrate the
feasibility of recycling certain solid wastes while providing
adequate and reasonable safeguards for the environment.
The department may waive compliance with the requirements
of 'ss:144.43 to"144:47 for a project developed for research
purposes to evaluate the potential for the recycling of high-
volume industrial waste if the following conditions are met:

1. The project is designed to demonstrate the feasibility of
recycling solid waste:or the feasrbrhty of’i rmpr oved solrd waste
disposal' methods. '

2. The departmient determines that the project is unlikely to
violate any- law relating to. surface water or groundwater
quality including this chapter or ch. 147 or 160. :

3. The-department reviews and approves the project prror
to its initiation.

In this
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4. The owner or operator of the project agrees.to provide
all data, reports.and research pubhcatrons relatrng to the
project-to.the department. - -

5..The owner ‘or operator, of the prolect agrees to take
necessary action,to maintain compliance with surface water
and: groundwater laws, rncludmg this chapter and chs: 147
and 160 and to take necessary actron to regain, cornphance
with these laws if a violation occurs because of the functron-
ing or malfunctioning of the project. :

(c) Exemption from licensing or regulation; development of

improved methods. For the purpose of encouraging the devel-
opment of improved ‘methods of ‘solid waste drsposal the
department may specify by rule types of solid waste facilities
that-are not required to be licensed under this section or types
of solid waste that need not be disposed of at a lrcensed solid
waste disposal facility: .- L

:{d)+Exemption from regulatron smgle-famzly waste
dzsposal The department may not régulate under this chapter
any solid waste'from a’ srngle family or household drsposed of
on the property where:it is ‘generated. .~ *

(e) Exemption from lzcensmg agncultural landspreadmg of

sludge. The department may not require:a license under this
section for agricultural:land on which nonhazardous sludges
from a treatment work, as defined-under s. 147.015 (18), are
land spread for purpose.of a soil conditioner or nutrient.. ..

(£ Exemption from licensing; -recycling of high-volume
industrial waste. 1. Any person who generates, treats, storées
or. disposes.of high-volume industrial waste may request the
department to-exempt.an individual solid waste facility ‘or.
specified types of solid waste facilities from ss. 144:43 to
144.47 for the purpose of allowrng the recyclrng of any hlgh-
volume industrial waste. .

2. A person-who requests ai exemptron under subd. 1 shall
provrde any information requested by-the department. relat-
ing to the-characteristics of the high-volume industrial waste;
the: characteristics of the:site of the recychng and the pro-
posed methods-of recycling. . ST

3. The department shall approve the requester s exemptron
proposal if the department.finds that the proposal, as ap-
proved, will comply with chs. 30, 31, 144,.147, 160.and 162
and ss..1.}1, 23.40,59.971,.59.974, 61.351;:61.354,.62.231,
62.234 and 87.30. If the proposal does not-.comply with-one
or.more of therequirements specified-in. this subdivision, the
department shall provide.a-written statement describing how
the proposal fails to comply with those requirements. . The
department shall respond to-an application for an exemptron
under this:paragraph within 90 days:- - .-

:4; The-department may require periodic: testrng and may
rmpose other conditions on any exemption granted under this
paragraph:  The department may require a-person granted an
exemption under 'this paragraph to identify the location of
any.site where high-volume industrial waste is recycled.
~-5va. Each applicant for an exemption under-this paragraph
shall submit a nonrefundable fee of $500 with the application
to cover the department’s.cost for the initial screening ofi the
application: The department.may waive this fee if the cost of
the initial screening to the department:will be. minimal.

~b. The ‘department. shall,-by: rule, establish:fees for -ap-
proved applications which, together with the $500 applica-
tion fees, shall; as closely as possrble, equal the actual cost of
revrewrng applications. <+« - -

c. Allfees collected under this subdrvrsron shall becr edrted
to the:appropriation under:s. 20.370 (2) (dg)-:

-(g) Exemption from regulation; low-hazard waste. 1. The
department shall conduct a continuing review of the potential
hazard to public health or the environment -of various types
of solid wastes and solid waste facilities. The department
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shall consider information submitted by any person concern-
ing the potential hazard to pub]ic ‘health or the environment
of any type of solid waste.,

.. 2,.If the department, after a review under subd 1, finds
that regulatron under ss..144.43 to 144.47 is not. warranted n
light of the potential hazard to public health or the environ-
ment; the department shall either: . -

. Promulgate a rule.specifying types of solid. waste that
need ot be disposed of at a licensed solid’ waste: disposal
facrlrty

~b.Ona case-by-case. basrs, exempt from regulation under.
ss..144.43 to 144.:47 specified.types of solid waste facilities.

‘¢.-‘Authorize -an~individual - generator to- dispose of a
specified type of solid waste at-a site other than a hcensed
sohd waste disposal facility.

3. The department may:require perrodrc testmg of sohd
wastes and:impose other condrtrons on exemptrons granted
under subd. 2. :

“(hy Exemptzon from regulation; ammal carcasses: The de-
partment may not regulate under, this' chapter any animal
cdreass buried: or- disposed of; in accordance:with ss. 95.35
and 95.50, on the property owned or operated by the owner of
the carcass, if the ownerisa farmer as defmed unders. 102.04
3)." TR r
(8) ENFORCEMENI PROCEDURES FOR 'OLDER FACILITIES. (a)
Notwithistanding's. 144.47, for solid waste facilities licensed
on or before January 1,'1977, that the department believes do
not'meet minimum standards promulgated under-s. 144 435
the "department may do any of the following:

1. Initiate action under's. 144.72. -

2 Refer the matter to the department of ]ustrce for
enforcement under s; 144.98." - '

3 Issue an order relatmg to the sohd waste facrhty or refuse

(b) 1. Before issuing an order relatrng to a solid waste
facility or a decision refusing to relicense a solid waste facility
undet par. (a) 3; "the’ department: shall notify thelicénsee of its
intended action. The licensee, within 30 days after receipt of
the notice, ‘may request a ‘hearing under subd: 2. If the
licenisee requests a hearing under subd. 2, it may not withdraw
that request and proceed under subd. 3. :

- 2-If the licenséé requests a hearing, the departmeént may
not issue'the order or decision until a hearing, conducted as a
class 2 proceeding under" ch. 227, is held unless the licensee
has withdrawn the hearing réquest. The hearing shall be held
ii-the county-where the facility is locatéd: At the hearing the
depaitmient - must ‘establish by -a preponderance of all the
available evidence that the facility does not adhere to the
minimum standards:promulgated -under s. 144.435. - If ‘the
hearing examiner’s decision is-in-favor of the department, or
if the licensee has withdrawn the:hearing request, the:depart-
ment.may issue the order or decision. The order.or decision is
subject to judicial review under ch. 227, -

.3:If the licensee does not'request 2 hearing under subd 2,
the department shallissue the order ordecision. The licensee
may.challenge the order or decision by commencing an action
in.cireuit court for the county in which the solid waste facility
is-located within 15 days after the:issuance of the order -or
decision. The complaint shall allege that the facility.-adheres
to. the. minimum. standards promulgated under s, 144.435.
The licensee shall receive a new trial on.all issues relating to
the facility ‘and. relicensing of the facility " The trial shall be
conducted by the.court without a jury.

- -(9);COMMERCIAL - PCB. WASTE  STORAGE AND IREATMENT
FACILITIES. (a) Definitions. As used in this subsection:
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“Commercial” means providing servrces to persons
other ‘than the owner or operator.

2. “PCBs” has the meaning specified under s. 144.79 (1).

3. “PCB waste” means any product containing PCBs, as
defined unders. 144.79 (1) (c), which is subject to regulation
unders. 144.79 after the product becomes a solid waste. This
term also means any material which is contaminated by the
- discharge; as defined under s. 144.76 (1) (), of a substance
containing PCBs subject to regulation under s. 144.76:

(b) Feasibility report and related provisions. Except as
provided under par. (f), no person may establish or construct
a commercial PCB waste storage or treatment facility unless
the. person complies with:the requirement under subs. (2) to
(2r) in.the same manner as if the facility were a solid waste
disposal facility including each of the following:

1. Submitting a- feasibility report under sub. (2) (a) to
determine whether the site has potential for use in establish-
ing a PCB waste storage or treatment facility.

2. Complying with requirements for the preparation and
contents of a feasibility report under sub. (2) (f) including any
special requirements for PCB waste storage or treatment
facrlrtres ,

3. Followrng the notice, heanng, procedure and other
requirements under subs. (2) to (2r) including any environ-
mental impact requirements. -

--(c). Plan. of operation and related provzszons Except -as
pr ovided under par. (f), no person may establish, construct or.
operate a commercial PCB waste storage or treatment facility
unless tlie person complies with the requirements under sub.
(3) as if the facility were a solid waste- disposal facility
including all of the followrng

1. Submrttrng a plan of operation which complres with
tequirements for preparation and contents specified under
sub. (3) (b)including any special requirements for PCB waste
storage or treatment facilities except the department may
waive any requirement for proof of ﬁnancral responsibility
forlong-term care.

2. Constructrng the facrlrty in accordance with an ap-
proved plan of operation as required under sub. (3) (d).

-3, Operating the facility in accordance with the appr oved
plan of operation subject to the sanctions. under sub. (3) (¢).

() Financial responsibility requirements. Except as pro-
vided under par. (f), no person.may- establish or-construct a
cominercial PCB waste storage or treatment facrlrty unless
the person complies. with s, 144.443, :

(¢) License requirement. Except as provided under par. (f),
no person may operate a commercial PCB waste storage or
treatment. facility unless.-the person obtains an operating
license under sub.-(4). - -

“(f) Exceptions..The departmient may exempt a person
establrshmg, constructing or -operating certain categories of
facilities-which store. or treat. PCB waste or which store. or
treat certain types, amounts or concentrations of PCB waste
from the provisions of this subsection.

(g) Applzcabrlzty The subsection applies .to- any facrlrty
which is not otherwise subject to:this section.

~(10) LICENSES AND REVIEW FEES. (a) The department shall
adopt by rule a-graduated schedule of reasonable license and
review fees'to be charged for solrd waste license and review
activities. - : <

(b) Solid waste license and review activities consist of
reviewing feasibility reports, plans of operation, closure plans
and license applications, issuing detérminations of feasibility,
plan of operation approvals and operating licenses, inspect-
ing construction projects and takrng other actrons in adminis-
tering this section. - :
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- () The department shall establish solid waste review fees at
a level anticipated ‘to recover the solid waste program staff

review costs of conducting solid waste review activities.

History: - 1977 ¢. 377; 1979 ¢. 34 5. 2102 (39) (g); 1979 ¢. 110; 1979 c. 221 ss.
629m to 630g, 2202 (39) 1979 c. 355; 1981 c. 86; 1981 c. 374 ss. 33 to 50, 148;
1983 a. 27 ss. 1532m, 2200 (1); 1983 a. 36, 93; 1983 a. 189's. 329 (16); 1983 a.
282, 298; 1983 a. 410 ss. 42'to 47, 2202 (38) 1983 a. 426, 538; 1985 a. 29 ss.
1954m, 3202(39) 1985 a. 46; 19852 1825, 57,1985a 217, 19872 27,384,403;
1989 a.31; 1989 a. 56's. 259 1989 a. 211, 335

DNR requirements for plan ‘of operation were final decisions under 227 15,
1983 stats. [now 227.52]; therefore, DNR was required to state its actions in
conformance with 227.10, 1983 stats. [now 227.47]. Right to hearing dis-
cussed. ‘Waste Management of Wrsconsm v. DNR, 128 W (2d) 59, 381 NW
(2d) 318 (1986).. -

Sub. (2) (nm) 4 doesn’t exempt mumcrpal replacement facilities from the
needs determmatron 77 Atty Gen 81

144.441 Long-term care. (1) DEFINITIONS In this section:

(a) “Approved facility” means a solid or ‘hazardous waste
disposal facility with an approved plan of operation under s.
144.44 (3) or a solid waste disposal facility initially licensed
within 3 years prior to May 21, 1978, whose owner success-
fully. applies, within~2 years afte‘r May 21, 1978, for a
determination by the department that the facility’s design and
plan of operation comply substantially with the requirements
necessary for plan approval under s. 144.44 (3).

(b).“Approved mining facility”” means an approved facility
which is-part of a mining site, as defined under s. 144.81(8),
used for the disposal of waste resulting from ‘mining, as
defined under's. 144.81 (5), or prospectmg, as defined under s.
144:81 (12).

/(c) “Nonapproved facrhty means a licensed: solrd or
hazardous waste disposal facility which is not an approved
facility. ‘

(1m). STANDARDS. The department shall prescribe by rule
minimum standards for closing, long-term care and termina-
tion of solid waste disposal facilities or-hazardous waste
facilities: : The standards and any additional facility-specific
requiremnents designated by the department shall be incorpo-
rated into the plan of operation prepared under s. 144.44 (3).
The long-term care provisions in an approved plan of opera-
tion may be modified under s.-144.44 (3) (d) 3.

/(2) LONG-TERM CARE AND FINANCIAL RESPONSIBILITY; TER-
MINATION: (b) Proof of financial responsibility. 1. Except as
provided in subd. 2, the owner of an approved facility shall
maintain proof-of financial responsibility as provided in s.
144.443 during the operation of the approved facility and for
40 years after the closing of the: approved facility unless the
obligation is extended under par. (f).

2. The'owner of an approved facility for which the plan of
operation was approved under s. 144.44 (3) (c) before August
9,:1989; shall-maintain. proof of financial responsibility -as
provided in:s. 144.443:during the operation of the approved
facility and for the periodfor which the owner has responsi-
bility for-long-term care of the facility under par. (c) 1.

(c) Long-term care responsibility for certain-approved facili-

ties: '1. The owner’s responsibility for long-term care of an
approved: facility for which the: planof .operation was ap-
proved under's. 144.44:(3) (c) before August 9, 1989, termi-
nates either 20 years or 30 years after the closing of the facility
as specrﬁed in“the approved plan-of" operatron unless. the
owner’s responsrbrhty for long-term care is extended under
par. (e):
VA The owner’s responsrbrlrty for the long terrn care of an
approved facility for which the plan of operation is approved
under:s. 144.44 (3) (c) on or after August 9,'1989, does not
terminate, except that if another person acquires the rights of
ownership-and is issued unders. 144.444 (l) a new operating
license for-the approved facility, the owner’s responsibility is
transferred to that other person upon the issuance of the new
operating license.
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(e)- Extension of long-term care responsibility; earlier ap-
provals. If the department determines that it is necessary to
protect human health or the environment, the department
may require the owner of a hazardous waste disposal facility
for which the plan of operation was approved under s..144.44
(3) (c) before August 9,-1989, to remain responsible for the
long-term care of the facility for a period of more than 30
years.  The department shall notify the owner of the extended
long-term care requirement before the  expiration of ‘the
original 30-year period.:

(f) Extension of obligation to provide proof of financial
responsibility; later-approvals. If the department determines
that it is necessary to protect human health or the environ-
inent, the department may require:the owner. of a solid or
hazardous waste. disposal facility .for which the plan of
operation is :approved under s. 144.44 (3) (c). on or after
August 9, 1989, to-provide proof of financial responsibility
for the long-term care of the facility for more than 40 years.
The department shall notify -the owner of the extended
obhgauon to, provide proof of financial responsibility before
the expiration of the original 40-year period. The department
shall . pxomulgate rules establishing the procedure used to
determine if it is:necessary to protect human health or the
environment. ‘

(3) IMPOSITION OF TONNAGE FEE; EXCEPTION; USE. (a) Imposz-
tion of tonnage fee. Except as provided under pars. (b) to (d)
and (e); the owner or. operator of an approved facility for
which the plan of operation was approved under s. 144.44 (3)
(c) before:August 9, 1989, or of a nonapproved facility shall
pay periodically to the department a tonnage fee for.each ton
or.equivalent volume of solid  or hazardous waste received
and disposed of at the facility during the preceding reporting
period. The department may determine by rule the volume
which is-equivalent to a ton:of waste..

‘(b) ‘Exemption:from tonnage fees; certain materials used in
the operation of ‘the facility. Solid waste materials approved
by the department for lining, daily cover or capping or for
constructing ‘berms, ‘dikes ‘or roads within a solid waste
disposal facility are not sub)ect to the tonnage fee 1mposed
under par. (a).

(c) Exemption from tonnage fees; when waste management
Jund éxceeds maximum.; Whenever the investment board cer-
tifies'to the department that the balance in the waste manage-
ment fund exceeds $15,000,000, the'solid or hazardous waste
received by an-approved facility which is: ‘oper ating under its
6th or subsequent year subject to licensing is not subject to
the tonnage fee imposed- under par. (a) until the investment
board certifies to'the department that the balance in the waste
management fund is less than $12,000,000.

*(d) Exemption from tonnage fees, if waste management base
fee'éxceeds total tonnage feés. If the total annual tonnage fees
for all solid and hazardous waste received by an approved
facility would-be less than or equal to'the waste management
base fee for that year, the solid or hazardous waste received
by the approved facility is exempt from the.tonnage fee
imposed under par: (2) for that year. The department shall
establish. methods by rule for estimating the total annual
tonnages for-all'solid and hazardous waste received by an
approved facility. If an estimate reveals’that total annual
tonnage fees for-an approved. facility: for a certain year are
unlikely ‘to exceed the waste management base fee for that
year, ‘the department shall grant an-exemption under this
paragraph. without ‘requiring: the. calculatlon of the actual
total annual tonnage fees.

(e) Reduction of tonnage fee by the amount of the waste
management base fee. If the total annual tonnage fees for all
solid’and hazardous waste received by an approved facility
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would exceed the waste management base fee for that year,
the total annual tonnage fees imposed. on that approved
facility shall be reduced by the amount of the waste manage-
ment base fee imposed for the same year.

(f). Nonapproved facilities; reduction of or exemption from
tonnage feés. The total annual tonnage fees for all solid waste
received by a nonapproved facility shall be reduced by the
amount of the base fee unders. 144.442 (2) for that facility. If
the base fee for.a nonapproved facility under s. 144.442 (2) is
greater than the annual tonnage fee imposed under par. (a)
for: that facility, the solid or hazardous waste received by the
facility is exempt from the tonnage fee for that year. The
department shall apply the methods for estimating total
annual tonnages under par. (d) to calculations under this
paragraph.

(g) Use of tonnage. fees 1. Except as prov1ded in subd. 2,
tonnage fees shall be paid into the waste management fund to
be used for the purposes specified under sub. (6) (d) and (e).

2. Tonnage fees paid by -a nonapproved facility shall be
paid into.the environmental fund for environmental repair.

-(4) AMOUNT OF. TONNAGE F¥E. (a) Tonnage fee; solid waste.
Except as provided under pars. (d) to (h), the tonnage fee
imposed by sub, (3) (a) is 1.5 cents per ton for solid waste.

(b).Tonnage fee; certain hazardous waste. The tonnage fee
imposed. by sub. (3) (a) is 15 cents per ton for hazardous
wastes other than waste specified under par. (c).

(c) Tonnage. fee, other waste. Except as provided under
pars. (d) to-(h), the tonnage fee imposed by sub. (3) (a) is 1.5
cents per ton for waste consisting of ashes and sludges from
electric and process steam generating, facilities, sludges pro-
duced by waste treatment or manufacturing processes at pulp
or paper mills, manufacturing process solid wastes from
foundries and sludges produced by municipal wastewater
treatment facilities.

(d) Tonnage fee; solid waste; 20-year responszbzlzty With

respect to an approved facility under sub. (2) (¢) 1 for which
the owner’s responsibility for long-term care terminates-20
years after.closing, the tonnage fee imposed under sub. (3) (a)
is.3.5 cents per ton for solid waste.
- (f) Tonnage fee,; other waste, 20-year responsibility. With
respect to an approved facility under sub. (2) (¢) 1 for which
the owner’s responsibility for long-term care terminates 20
years after closing, the tonnage fee.imposed under sub. (3) (a)
is 3.5 cents per ton for waste consisting of ashes and sludges
from electric and process steam generating facilities, sludges
produced by waste treatment or manufacturing processes.at
pulp or paper mills, manufacturing process solid wastes from
foundries, or s]udges produced by municipal wastewater
treatment facilities. -

(g) Tonnage fee; mining waste. Notw1thstandmg pars. (b)
to (f), with respect to. prospecting or mining waste, the
tonnage fee-imposed under sub. (3) (a) is:

. 1. For hazardous tailing solids, 1.5 cent per ton.

- 2 For nonhazardous tailing solids or for nonacid produc-
1ng tdconite tailing solids, 0.2 cent per ton.

3::For-hazardous sludge, one cent per ton.
'+-4, For nonhazardous sludge; 0.5 cent per ton.

5. For hazardous waste rock, 0.3 .cent per ton.

6. For-nonhazardous waste rock or for nonacid producmg
taconite waste: rock, 0.1 -cent per ton.

7. For any prospecting or mining waste not specified under
subds. 1 to 6, 0:5 cent.per-ton. .-,

. (h) - Tonnage fee surcharge; responszbzlzty based on net
worth. With respect to solid or hazardous waste disposed at a
facility for which the owner or operator-establishes proof of
financial responsibility on the basis of net worth under s.
144,443 (4) and complies. with minimum security require-
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ments under s..144.443 (8), the tonnage fees specified under
pars. (a).to (g) shall be increased by 25%.

+(5) WASTE MANAGEMENT BASE FEE. () Imposition of ‘waste
management base fee. Except as provided under par. (b), the
owner or operator of an approved facility shall pay to the
department a waste management base fee for each calendar
year. :

(b) E xemption from waste: management base fee; when waste
management fund exceeds maximum. If the solid and hazard-
ous waste received by an-approved facility are not subject to
the tonnage fees imposed under sub. (3)(a) becauseof sub. (3)
(c), the -owrer or operator of the approved facility is not
subject to'the waste management base fee 1mposed under par
(@)

(c) Amount of waste management base fee. The waste
management base feeis $100.

(d) Use of waste management base fees. Waste management
base fees shall be paidinto thé waste management fund-to be
used for the purposes specrﬁed under sub. (6) (d)-and (e).

(6) PAYMENTS FROM THE WASTE MANAGEMENT FUND AND
RELATED PAYMENTS: (b) Payments - from the wasté management
fund.: The -department may expend moneys ‘in the waste
marnagement find only for the purposes specified under pars.
(d) to'(h).: The depaitment may expend moneys appropriated
under s. 20.370 (2) (dq) for the purposes specified under pars.
(d) and (e). ‘The départmerit miy éxpend moneys appropri-
ated-under's. 20.370 (2) (dt) for'the purposes specified under
par.(f): The department may expend moneys appropriated
unders::20.370°(2) (ds) for the purposes-specified under par.

). The department may'expend moneys appropriated under
$::20.370 (2) (dy) and (dz) for the purposes specrﬁed under
par (h). ¢

ey Payments from the investment and local impact fund: The
department may expend moneys received from the invest-
ment and local impact fund only for the purposes specified
under pars. (d) and (¢), only for approved mining facilities
and~only ‘if “moneys i the waste management fund are
insufficient to’ make complete payments. - The amount ex-
pended by the department under this paragrapli may not
exceed the balance in the waste management fund at'the
begrnnrng of that fiscal year or 50% of the balance inthe
investment -and local impact fund at the- begmnrng of that
ﬁscal year, whichever amount is greater.-

*(d) Paymerits for long-term care after termination of owner
responszbzlzty The: department may ‘make payments for all
¢osts of long-terin ¢are of an approved-facility for which the
plan-of operation was approved unders. 144.44 (3) (c) before
August 9;'1989, accruing after the responsibility of the owner
is terminated under sub. (2) (¢) 1. The department shall by
rule provide forthe method of payment:

* (€) Payment of closure and long-term caré costs; responszbzl—
ity based on net worth. The department may make payments
for the cost-of compliance with closure and long-term care
requirements in’ the plan’ of operation, or approved: plan
under s. 144.64 (2m), ‘of a waste facility or for the cost of
corrective action for which the:owner or operator establishes
proof of financial" responsrbrlrty under s. :144.443 (4) and
complies with minimum - security requirements under s.
144.443.(8) if the owner or operator fails to.comply-with these
requirements and if the department or. the: department of
justice is unable. to -obtain compliance with. these require-
ments after appropriate legal action because of bankruptcy,
insolvency or: financial inability of the owner oroperator or
the company, as-defined under s. 144 443 (1):(b), to.comply
with these requirements.

(D) -Payment of closure and long-term care costs forfezted
bonds and similar moneys. The department may utilize mon-
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eys.appropriated-under-s. 20.370.(2) (dt) for the payment of
costs associated with' compliance with closure and long-term
care requirements under s, 144.443 (11) (b).

(&) Prevention.of imminent hazard. The department may
utilize. moneys appropriated under s. 20.370 (2)-(ds) for the
payment of costs associated with imminent hazards as autho-
nzed under s. 144.443 (11) (c) and (cm).

+:(h) Payment of corrective action, forfeited bonds and recov-
ered monieys:-The department may utilize moneys appropri-
ated under s. 20.370 (2) (dy) and (dz) for the payment of costs
of corrective action under s. 144.443(11) (bmy).

(6m). REPORT: ON: :‘WASTE MANAGEMENT FUND." With its
biennial-budget request to the department of administration
under s, 16.42; the natural resources board shall include a
report on the fiscal'status of the waste management fund and
an estimate of the receipts by and expenditures from the fund
in the current fiscal year and in the future. o

- {7)" GROUNDWATER, SOLID- WASTE CAPACITY -AND ‘WELL
COMPENSATION FEES. (a) Imposition of groundwater,” solid
waste capacity and well compensation fees on generators. Ex-
cépt-as provided ‘undér par. (f), a generator of solid or
hazardous waste shall pay séparate groundwater; solid waste
capacity ‘and 'well compensation: fees: for each ton' or
equivalent volume of solid or hazardous waste which is
disposed of at a licensed solid or hazardous waste disposal
facrhty _If a person arranges for .collection: or -disposal
services on behalf of one.of more generators, that person shall
paythe groundwater; solid waste capacity and well compen-~
sation fees.to: the licensed solid or hazardous waste disposal
facility or to any intermediate hauler used to transfer wastes
from collection points to-a licensed facility: An intermediate
hauler-who: receives gioundwater; solid waste. capacity, and
well compensation fees under this paragraph-shall pay the
fees to the licensed solid.or hazardous waste disposal facility.
Tonnage orequivalent volume shall be calculated in the same
manner as.the calculatlon made for tonnage fees under sub.
(3) R
~(b) Collectwn The owner or operator of a licensed solid or
hazardous: waste disposal: facility shall collect the ground-
water, solid waste capacity and well compensation fees-from
the-generator, a-person who.arranges for disposal on: “behalf
of-one or more generators or-an intermediate hauler. and shall
pay to the department the amount of the fees requrred to be
collected according to.the amount; of: solid ‘or.hazardous
waste recerved and. drsposed of at the. facrlrty durmg the
precedmg reporting period.

i (¢) Amount ‘of ;groundwater, solzd waste capaczty and well
compensatzon fees. The fees 1mposed under thrs subsectlon
are as follows: .

-:1. Except as provrded in par (d), the groundwater fee
1mposed .under par. (a) is 10 cents per ton for solid waste or
hazardous waste:

2 The well compensatron fee 1mposed under par. (a) for
solrd waste -or -hazardous waste, excludrng prospectmg or
mmmg waste, is one cent per-ton. R

3, Inthis subdivision,.‘‘solid waste drsposal and incinera-
tron capacity” means the sum of the total capacity remaining
at:the beginning of a calendar year in all exrstmg ‘municipal
waste landfills and the total solid waste incineration capacity
of “all existing incinerators..during-the expected life of the
incinerators. ‘The solid:waste capacity fee imposed under par.
@ for solid waste disposed of aftér January 1, 1995, exclud-
ing hazardous waste and excluding solid waste generated in
this state, shall be determined by the department at the
beginning of each calendar year based ona comparrson of the
solid waste drsposal and.: incineration capacrty in this state
and in the state in which the solid waste is generated.- Except
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as provided in subd. 4, the solid waste capacity. fee is as
follows:

a. For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to the per capita capacity in this state, $0. .

.- b. For solid ‘waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or.equal to 75%.but less than the per capita capacity in
this state, $2 per ton.

"...c. For solid waste generated in a state which has a per
capita-solid waste-disposal and incineration capacity greater
than or equal to 50% .but less than 75% of the per capita
capacrty in this state, $4 per ton.

d. For solid - waste generated in'a state whrch has a per
capita solid ‘waste-disposal and incineration capacity greater
than or equal to 25%:but. less than 50% of the per caprta
capacity in this state, $6 per ton.

e. For solid waste generated in -a.state Wthh has a per
capita solid waste disposal and incineration capacity less'than
25% of the per capita capacity in this state, $8 per ton.

4: If the solid waste capacity fee for solid waste generated

in"any -state  remains- at the same level or increases in 2
consecutive calendar years, the fee under subd. 3 is doubled.
The fee shall remain-doubled until solid waste generated in
that state qualifies for a lower fee under subd: 3.
v (d) “Amount - of “groundwater fee; prospecting or mining
waste. The'groundwater fee imposed under par: (a) is one cent
per ton: for -prospecting or- mrmng waste mcludrng tailing
sohds sludge or waste:rock.

"' () In addition to other fees. The groundwater, SOlld waste
capacrty and well compensation fees collected and paid under
par; (b) are in addition to the tonnage fee imposed under sub.
(3), the waste management base fee imposed under sub.- (5),
the environmental repair base fee imposed under s. 144.442
(2) and the envit onmental tepair surcharge 1mposed under S.
144.442 (3).

(D) Exemption from groundwater, solid waste capactty and

well-compensation fees; certain materials used in operation of

the facility. Solid waste materials approved by the depart-
ment for lining, daily cover or capping or for constructing
berms, dikes or roads within a solid waste disposal facility are
notsubject to the groundwater, solid waste capacity and well
compensation:fees imposed under par. (a), except that-foun-
dry sands or-shredder fluff approved for-use-under s. 144.44
(3) (bh)-or-(4e) are sub]ect to groundwater and well compen-
satron fees.:

(g)“Reporting - period. - The" reportrng perrod under this
subsection is the same as the reporting period under sub. (3).
The, owner or. operator of any licensed solid' or hazardous
waste disposal facility shall pay: groundwater, solid. waste
capacity and-well compensation fees required to:be:collected
under par. (b) at the same time as any tonnage fees under sub.
(3) and: the waste management base fee under sub. (5): are

pald
) Use of groundwater solid" waste capaczty and well
compensation fees. The groundwater fees collected under par.
(b) shall be crédited to. the environmental fund for ground-
water management. The well compensation and solid waste
capacity fees collected under par: (b) shall be credited to the
eénvironmental fund for environmental repair.

* (i) Failure to pay groundwater, solid waste capacity and well
compensation fees. 1.:If a person required -under par. (a) to
pay groundwater, ‘solid ‘waste capacity.and.well compensa-
tion fees to. a licensed solid: or- hazardous waste disposal
facility fails:to pay-the fees, the owner or:operator of the
licensed - solid “or' hazardous waste disposal facility. shall
submit to the department with-the payment required under
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par.. (b) an affidavit stating facts sufficient to show the
person’s failure to comply with par. (a).

2. If the person named in the affidavit under subd lisa
generator or a person who arranges for collection or disposal
services on behalf of one or more generators and the person
holds a license for the collection and transportation of solid
or:hazardous waste, the department shall immediately notify
the:person that the license will be suspended.30 days after-the
date the notice is mailed, unless the person submits to the
department an affidavit stating facts sufficient to show that it
has paid the fees as required under par. (a)..

- 3. If the person named in the affidavit under subd. 1 is an
intermediate hauler that holds a license for the collection and
transportation of solid or hazardous waste, the department
shall-immediately notify the person that the license will be
suspended 30 days after the date the notice is mailed unless
the person submits to the department an affidavit stating
facts sufficient to show that either of the following has
occurred:

~a.The per son named in the afﬁdavrt under subd. 1 received
the required fees from a generator; from a person who
arranges for collection or disposal services on behalf of one or
more generators or from an earlier intermediate hauler, and
paid the fees to the licensed solid or hazardous waste disposal
facility or to a subsequent intermediate hauler.

b. A generator, a person who arranges for collection or
disposal services. on behalf of one or more generators. or an
earlier intermediate hauler failed to-pay the required fees to
the person named in. the affidavit under subd. 1.

-4, If the department does. not receive an affidavit under
subd. 2 or 3 within 30 days after the date the notice is mailed,
the department shall suspend the license issued to the person
for the collection and transportation of solid or hazardous
waste. Notwithstanding s.. 227.42, the department is not
zequued to provide the licensee with a hearing before the
suspens1on )

5. Whena person whose license is suspended under subd. 4
prov1des the department with proof that the person has paid
the owner or operator of the licensed solid or hazardous
waste facility the amount of the unpaid fees, the department

shall immediately reinstate the suspended hcense

Hrstory “1977°¢. 377;'1979 ¢. 142; 1979 c. 221 'ss. 630q to 630t, 2202 39);
1981c. 86, 374; 1983 a. 27551533 to 1536 2202 (38); 1983 a.:298; 19832 410
ss. 48 t0 61, 2200 (38), 2202 (38); 1985 a. 29 ss. 1954mi.to 1955g, 3202 (39); 1985
a. 182s. 57 1987 a. 384; 1989a 31, 335.

144 4412 Incmerators, solid waste capaclty fee. (1) DEFI-
NITION In this section:

@) “Mumcrpa] solid waste treatment facrlrty ' means a
sohd waste. facility . that is desrgned primarily to burn or
convert. into fuel solid waste collected from residential or
commercial sources and that is owned or operated by a
mumcrpahty or county ora prrvate entity that offers incinera-
tion .or. conversion servrces to the pubhc, a county or a
municipality. -

(b) “Solid waste drsposal and mcrneratron capacrty .means
the sum of the total capacity remaining at the beginning of a
calendar year in all existing municipal waste landfills and the
total solid waste incineration capacity of all existing incinera-
tors during the expected life of the incinerators.

'(2) COLLECTION. The owner- or operator of an-incinerator
w1th an operating permit or license that is approved under s.
144.391 or.144.44 (4) shall pay to the department the amount
of the solid waste capacity fee required to-be collected
according to the amount- of solid waste burned dunng the
previous calendar year.

(3) AMOUNT OF SOLID WASTE CAPACITY FEE. The solid waste
capacity fee imposed under sub. (2) for solid waste burned
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after-January 1, 1995, shall be determined by the department
at the beginning of each calendar year based on a comparison
of the solid waste disposal and incineration capacity-in this
state.and-in the state in which the solid waste is generated
Except asprovided in sub. (4), the sohd waste capacrty fee is
as follows::"

. (a) For solid waste generated in a-state. which has a per

capita solid waste disposal and incineration capacity greater
than or equal to the per capita capacity in this state, $0.
" (b For solid waste generatedin a state which has a per
capita solid waste disposal and incineration’ capacity greater
than or equal to 75% but less than the per caprta capacrty in
this state; $2 per-ton.:

(c) For-solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to 50% but less than 75% of the per capita
capacity in this state, $4 per ton. . :

-(d) For solid waste generated in 4 state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to-25% but less than 50% of the per. caprta
capacity. in this state, $6 per ton. -

' (€) For'solid -waste generated in a state which has a per
capitasolid waste disposal anid incinération capacity less than
25% of the per capita capacity in this state; $8 per ton.

(4) Fee pouBLED. If the solid waste-capacity fee for solid
waste generated in any state remains at the same level or
incréases in 2 consecutive calendar years, the fe¢ under sub.
(3)is- doubled. The fee shall remain doubled until solid waste
generated in that state qualifies for a lower fee under sub. (3).

{5y ExempTIONS. The solid waste capacity fee under sub. (3)
or (4) does not apply to any of the followmg :

“(a) Hazardous waste.

“(b): Solid waste generated in this state.

(©) Solid waste generated in another state if the solrd waste
is converted into fuel or burned at a municipal solid waste
treatment facility with an operating permit or license that is
approved under s. 144.391 or 144.44 (4) prior to May 11,
1990, and the solid waste is dehvered to the mumcrpal solrd
waste treatment facility pursuant to a contract in effect 2
years after May 11,199. -

. (6) UsE OF SOLID 'WASTE CAPACITY ‘FEE. The fees collected
under sub. (2) shall be credited to the envrronmental fund

“History: --198%:a:335. "

144.4414 Solid waste capaclty tees, departmenl determi-
nations. Begmmng on January 1, 1991, and annually there-
after, the department shall determine the solid waste disposal
and incineration capacrty, as defined-in’s. 144.4412 ( D (b), of
this ‘state and each ad]acent state. “The department shall
inform the’ owner or operator ‘of each solid waste dlsposal
facrlrty and eachi incinerator in this state of the amount of the
solid waste capacrty fee under ss. 144.441 (7) and 144.4412 for
solid waste generated in eéach adjacent state, commencing on
January 1, 1995, based on that solid waste drsposal and
mcrneratron capacity determrnatron :

Hlstory 19892335 o

144 442 Envrronmental repalr. (1) DEEINIIIONS In thrs
section:

+(a) “Approved facrhty” has the meamng specrﬁed under S.
144 441 (1) (a)- :

~(b).f“Approved mining facrlrty has the: meamng specrfred
under s. 144.441 1).(b)-
2 () “Nonapproved facility”
under s. 144.441 (1) (¢).
=:7(cm) “‘Private water supply” means a well whrch is used as
asource of water for humans, livestock orpoultry. As used in

‘has the meamng specrﬁed

89-90 Wis. Stats. 2620
this paragraph “livestock’” has the meaning specified under s.
95.80 (1) (b).

“(d) “Site:or facility”” means an approved facility, an
approved mining facrlrty, a nonapproved facility or a waste
site. - o s
(e) “Waste site” means any site, other than an approved
facility, an approved mining facility or a nonapproved facil-
ity; where waste is disposed of .regardless of when disposal
occurred.

.(1m) -ENVIRONMENTAL REPAIR FEE FOR ‘GENERATORS. (a)
Imposition of fee. Except as provided under par. (f), a genera-
tor-of solid -or hazardous waste shall pay an environmental
repair fee for each ton or equivalent volume of solid. or

‘hazardous:waste which is disposed of at a licensed solid or

hazardous waste disposal facility: If a-person arranges for
collection or‘disposal services on behalf of one or more
generators, that person shall pay the environmental repair fee
to the licensed solid or hazardous waste disposal facility or to
any intermediate hauler used to-transfer wastes.from collec-
tion pointsto a licensed facility. ‘An intermediate hauler who
receives environmental repair fees under this paragraph shall
pay the fees-to the licensed solid or hazardous waste disposal
facility.. Tonnage or equivalent volume shall be calculated in
the same-manner-as the calculation made for tonnage fees
under s. 144.441 (3).

(b) Collection. The owner or operator of a lrcensed sohd or
hazardous waste disposal facility shall .collect the environ-
mental repair fee from the generator; a person who arranges
for disposal on behalf of one or more.generators or ‘an
intermediate -hauler and shall pay to the department the
amount of the fees required to be collected according to the
amount of solid or hazardous waste received and disposed of
at the facility during the preceding reporting period.

-(em) Amount of environmental repair fee. Except as pro-
vided under par. (d), the environmental repair fee imposed
under par. (a) is 15 cents per ton for solid or hazardous waste
received . by a licensed solid or hazardous waste disposal

“facility after December.31, 1985, but before July 1, 1989, and

20-cents: per- ton for-solid or hazardous waste received by-a
licensed solid or hazardous waste dlsposal facility on or after
July 1,:1989. -

- (cp)- Amount of environmental repair fee. Notwrthstandmg
par..(cm) and except as provided under par. (d), the environ-
mental repair fee.imposed under par: (a) is 30 cents per ton for
solid or hazardous waste; other than high-volume industrial
waste, as defined in s. 144.44 (7) (a) 1, disposed of on-or after
January 1, 1988 but before July 1, 1989 and 50 cents per.ton
drsposed of onor after July .1, 1989

(d) Amount .of environmental repair fee; prospectmg or
mining waste. The environmental repair fee imposed under
par. (a) is-one cent.per ton for prospecting or mining waste,
including tailing solids, sludge or waste rock.

~(e) In-addition to other fees: The environmental repair fee
collected and paid under par. (b) is in addition to the base fee

imposed under sub. (2), the surcharge imposed under sub. (3),

the, tonnage fee: imposed :under s. 144.441 (3), the waste
management base fee imposed. under s..144.441 (5) and the
groundwater;: solid. waste .capacity and well compensatron
fees imposed. under:s. 144.441 (7):.. ‘

(£) Exemption from environmental repair fee,' certain materi-
als used in-operation-of the facility. Solid waste materials ap-
proved by thé department for lining, daily cover or capping
or for constructing berms, dikes or roads within a solid waste
disposal facility .are not subject to the environmental repair
fee imposed under par. (a); except that foundry sands or
shredder fluff approved for use under s. 144.44 (3)(bh) or (4e)
are subject to:the environmental repair fee. -
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(g) Reporting period. The reporting period under this
subsection is the .same as the reporting period ‘under s.
144.441.(3). The owner or operator. of any. licensed solid or
hazardous: waste disposal facility shall-pay-environmental
repair fees required to be collected under pat: (b) at the same
time as any tonnage fees under s. 144.441 (3) and the: waste
management base fee under s. 144.441 (5) are paid.

(h) Use of environmental repair fee. The fees collécted under
par. (b) shall be credrted to the envrronmental fund for
environmental reparr » :

@) Failure to pay envzronmemal repair fee 1.Ifa person
required under par: (a) to pay an environmental tepair fee to
a licensed solid“or- hazardous waste disposal-facility fails to
pay ‘the fee, the' owner or operator of the licensed solid or
hazardous waste disposal facility shall submit to the depart-
tient with the payment required under par “{(b)-an affidavit
stating facts sufﬁcrent to show the person s farlure to comply
wrth par: (a) :

services on behalf of one or more generators and the person
holdsa license for the collection and transportation of solid
or hazardous waste, the department shall 1mmed1ately notify
the person that the license will be suspended 30 days after thé
date the notice is mailed' unless the person submrts to the
department an affidavit stating facts sufficient to show that it
has pard the fee as requrred under par (@). :

3.If the person named in the affidavit under subd. 1 is an
mtermedrate hauler that holds a license for the collection and
transportatron of solid or hazardous waste, the department
shall immediately notify the person that the Ticenise will be
suspended 30 days after the date the notice is mailed unless
the. person, submits to the department an affidavit stating
facts sufﬁcrent to show that erther of the following has
occurred

a The per son named in the afﬁdavrt under subd, 1 received
the Tequired fee, from a generator from a _person who
arranges for collectron or drsposal services on behalf of one or
more generators or from an earlier intermediate hauler, and
paid the fee to the licensed solid or hazardous waste dlsposal
facrlrty ortoa subsequent mtermedrate hauler f: :

b. A generator a person who arranges for’ collectron or
disposal seryices on behalf of one. or more generators or an
earlier 1ntermed1ate hauler failed to pay. the requrred fees to
the person named in. the afﬁdavrt under subd. 1,

4 If the department does not. receive an affidavit under
subd 2 or:3.within 30 days after.the date the notice is marled
the department shall suspend. the. hcense issued to the - person
for the collection:and transportation of . solid or hazardous
waste.. Notwithstanding s. 227.42, the department is -not
requrred to. provide the hcensee with a hearmg before the
suspension.

5. When a person whose hcense is suspended under subd 4
provides the department with proof that the person has paid
the -owner or: operator of  the. licensed solid or hazardous
waste facility the amount of the unpaid fee, the department
shall immediately reinstate the suspended license. .-

-2(18) ENVIRONMENTAL REPAIR FEE FOR GENERATORS OF HAZ-
ARDOUS. WASTE. (a)-A' generator of hazardous waste who-is
required to report annually on hazardous waste activities
according to rules promulgated under s. 144.62 (8) (b) shall
pay-an.annual environmental repair fee. :

(b) The annual: énvironmental reparr fee: under par (a)
shall:be-assessed as follows: .

1. A generator of hazardous waste shall pay a base fee of
$100 if the génerator has generated more than zero-pounds in
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that:particular year, plus $9 per ton. of hazardous waste
generated ‘during the reporting year::

2.'No'genératormay pay a fee that is greater than $10 000

' (c) No feesmay be assessed under par., (a) for the followmg
hazardous wastes: R

"1.'Hazardous wastes whrch are recovered for recycling or
reuse 1nclud1ng hazardous wastes 1ncmer ated for the purpose
of energy recovery : '

2. Leachate which contains hazardous waste which is being
transported to a wastewater treatment plant or 1s drschar ged
drrectly to & sewer pipe.” "

3. Hazardous wastes which are removed from a site or
facrlrty to reparr envrronmental pollutron

(d) The department shall assess fees tinder par (a)on the
basis of the genefator’s Teport that is submitted accordrng to
the rules promulgated linder s.144.62 (8). (b). .

(e) All moneys received ‘under ‘this subsection shall be
credrted to the envrronmental fund for envir onmental repair.

(2) ENVIRONMENTAL REPAIR BASE. FEE (). Imposition of
envzronmental repair, base fee The owner or operator of a
nonapproved facility shall pay to .the depar tment an envir on-
mental 1epair base fee for each calendar year. ;

(b) Amount of environmental repair base fee. 1, The envi-
ronmental repair base fee is.$100 if the owner-or operator of
the nonapproved facrlrty enters 1nto an agreement with the
department to close the facrlrty onor before J uly 1, 1999. The
$100 base fee first. applres for the calendar year in Wthh the
ownervor operator of a nonapproved facrhty enters mto a

If the owner or _operator. of a nonap-
h the closure. agreement the

\department shall collect the, addi onal base fees which would

have been paid by the owner or oper ator under subd 2in the
absence of ¢ closure agreement ;

2. The environmental 1epair base feeis $1, OOOJf the owner
or operator of a nonapproved facrhty has not entered into an
agreement ‘with the department to close the facrhty on or
befor July 1, 1999,

(c) Use of envzronmental repazr base fees Envrronmental
reparr Abase fees shall be credited to, the envrronmental fund
for- envrronmental reparr ‘

+.(d)” Reduction of base fee, momtormg Thrs paragraph
applres to. a. nonapproved : facility ‘which. is-subject to the
$1,000-base fee-under par:i(b) 2 and which is required by the
department to, conduct. monitoring- under s.- 144.44 (4) (f).
The:base fee under: par..(b). 2.shall be reduced by the cost of
monitoring. for, the: calendar year to which- the base fee
applies, or-$900, whichever is less . - .

(3) ENVIRONMENTAL REPAIR SURCHARGE (a) Imposztzon of

erivironmental repair. surcharge: If the owner or-operator of a
nonapproved facility is required topay a tonnage fee.under's.
144.441 (3), the’'owner: or operator: shall pay to-the: depart-
ment.an envrronmental reparr surcharge for each calendar
year e .
:(b). Amoum‘ of envrronmental repazr surcharge -1.- With
respect to solid:or hazardous :waste disposed of at-a nonap-
proved facility for which the owner or operator énters into an
agreement with the department to-close the:facility on-or
before July 1, 1999, the:owner or operator.shall pay. to the
department.an environmental repair-surcharge equal:to 25%
of the tonnage fees imposed under s.:144:441:(3). The 25%
surcharge: first. applies for the. calendar. yeat in-which. the
owner: or:operator enters-into a. closure .agreement. - If the
owneror'operator fails to comply with the closure agreement,
the department shall collect the-additional tonnage fees which
would have been paid by the owner or;operator-under subd. 2
in the absence of the closure agreement.
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2. With respect to solid or hazardous waste disposed of ata
nonapproved facility for which the owner or.operator has not
entered into.an agreement with the department to close the
facility on or before July 1, 1999, the owner or operator shall
pay to the department an environmental repair surcharge
equal to 50% of the tonnage fees imposed under s. 144.441
3.

(c) Use of environmental repazr surcharge Environmental
repair surcharges shall be credited to the environmental fund
for environmental repair.

() INVENTORY; ANALYSIS; HAZARD RANKING. (2) Inventory
1. The department shall compile and maintain an inventory
of sites or facilities which may cause or threaten to cause
environmental pollution. In comprhng the inventory, the
department shall collect all relevant information about a site
or facility which is or may become available. No later than
January 1, 1992, the department shall complete the i mventory
of sites or facilities,

2. The’ department shall publrsh the inventory and any
amendments to the inventory as a class 1 notice undet'ch. 985
in-the official state newspaper under s. 985.04 or, if none
exists, in 2 major newspaper with statewide cuculatron The
notice shall include a statement that the lrst is not subject to
judicial review. :

3.“The decision of the department to include a site or
facility on the inventory or exclude a site or facrlrty from the
mventory is not subject to judicial review.

4. Notwrthstandmg $.227.01 (13) or'227.10 (1), the list of
srtes or facilities which results from the inventory is not a rule.

) Investzgatzon, analysxs 1. The department may take
drrect action under subd. 2 of 3 or may enter into a contract
wrth any person to take the action. The department may take
action undér subd. 2 or 3 regardless of whether a site or
facility is included on the inventory under par. (a) or the
hazard rankmg list under par. (c)

2. The department may conduct an investigation, analysis
and monitoring of a site or facility and areas surrounding the
site or facility to determine the existence and extent of actual
or potential environmental pollution from the site or facility
including, but not limited to, monitoring by means of instali-
ing test wells or by testing water supplies. The department
may conduct ‘an investigation to identify persons who are
potentially tesponsible for actual or potential environmental
pollution from a site or facility. If the department conducts
an investigation ‘to-identify persons ‘who are -potentially
responsible for ‘actual or potential environmental pollution
from a site or facility, the department shall make a reasonable
effort to identify as many persons as possrble responsrble for
the environmental pollution. :

3. The department may determine whether a site or facility
presents.a substantial danger to public health or welfare or
the ‘environment: and-evaluate the magnitude of the danger.

(cyHazard ranking. 1. The department shall promulgate by
rule criteria for determining the ranking of sites and facilities
which are included in the inventory. under par. (a), based on
the: degree-to-which sites or-facilities: present a substantial
danger to-public health or welfare or the environment and the
potential:urgency of taking remedial action. To the extent
applicable, the criteria shall be based on the population at
risk, the potential for contamination of drinking water sup-
plies, -the .potential -for other direct human contact,: the
potential for destruction. of sensitive ecosystems, the hazard
potential of the hazardous substances which may be released
and other-appropridte factors. - The department is not re-
quired.to use-hazard ranking criteria-promulgated by the
federal envir onmental protectron agency under 42USC %601,
et seq. S
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2. From time. to time, the department shall issue docu-
ments; consistent with the criteria in subd. 1, which list the
hazard ranking of sites and facilities which are included in the
inventory under par.. (a). The hazard ranking list shall
include in a single category those sites or facilities determined
by the department to present a substantial danger to public
health or welfare or the environment. The department may
include subcategories in the hazard ranking list which group
together, without assigning a specific degree of risk and
without establishing an individual hazard ranking, sites or
facilities which do not present a substantial danger to public
health.or welfare or the environment. No later than January
1, 1994, the department shall complete the hazard ranking of
all sites or facilities which are. included in the completed
inventory under par. (a). Notwithstanding s. 227.01 (13) or
227.10 (1), documents issued under this subdivision are not
rules..

" 3.The department shall publish the hazard ranking list and
any amendments to the hazard ranking list as a class 1 notice
under ch. 985 in the official state newspaper under s. 985.04

or, if none exists, in a major newspaper with statewide
circulation. The notice shall invite the submission of written
comments within the 30-day period after the notice is pub-
lished. The notice shallinclude a description of the procedure
for requesting a public hearing and a statement that the list is
not subject to judicial review.

4. Within 30 days after the hazard ranking list or any
amendments to the hazard ranking list are published, any
person may submit to the department a request for a public
hearing. If a hearing is requested within the 30-day period,
the. department shall publish a notice of the hearing, at least
10 days prior to the hearing, as a class 1 notice under ch. 985
in the official state newspaper under s. 985.04 or, if none
exists, in a major. newspaper with statewide circulati"on., The
department shall conduct the public hearing within 90 days
after the hearing is requested. The department may publish a
notice and conduct a public hearing if a request is received
after the 30-day period. Notwithstanding s. 227.42, the
hearing “under this paragraph shall not be conducted as a
contested case: ;

“5. The decision of the department concérning the hazard
rankmg assrgned toa site or facrlrty is not subject to judicial
review.

(d) Access to mformatzon Upon the request of any officer,
employe or authorized representative of the department, any
person who generated, transported; treated, stored or dis-
posed of solid or hazardous waste which may have been
disposed of at ‘a site or facility under investigation by the
department shall provide the officer, employe or authorized
representative access to any records or documnients in that
person’s custody, possession or control which relate to:

1. The type and quantity of waste generated, transported,
treated or stored which was disposed of at the site or facrlrty
and the'dates of these activities.

2.°The identity of persons who generated, transported,
treated or stored waste which was drsposed of at the site or
facility.

3. The identity of subsrdrary or parent corporations, as
defined in sub. (9) (a) 3, of persons who generated, trans-
ported, treated or stored waste whrch was disposed of at the
srte or facility.

‘(5) ENVIRONMENTAL RESPONSE PLAN. The department shall
promulgate by rule a waste:facility environmental response
plan. The plan shall contain the following provisions:

(a) Methods for preparing the inventory and conductmg

‘the analysis under sub. (4).

(b) Methods for remedial actron under sub. (6)..
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= (¢):Methods and criteria for.determining the approprrate
extent of remedial action under sub. (6).

-1(d)-Means-of ensuring that the costs of remedial actron are
approprrate in relation.to the associated benefits over the
period-of potential human exposure to substanoes released by
the site or facility:

“.-(e) Appropriate: roles and- responsrbrlltres under this sec-
tron for federal,: state and local governments and for mter-
state'and nongovernmentalentities '

(6) ENVIRONMENTALREPAIR.(b) Department authorzty 1.
The depaitmént may take direct action under subds. 2to 9 or
may ‘éntef irito-a contract with any petson to take the:action.

2. “The dépar tment may take’ ‘action- to-aveit potential
envirorimental pollution from the site or facility. -

3. The department may reparr the srte or facrlrty or isolate
the waste: <7 S

4, The ‘depértment may abate, termmate 1€move and
fémedy the'éffect of envrronmental pollutron from the srte or
facrlrty

© 5. °Thé department may restore the envrronment to the
extent practrcable B

“6. The department may establrsh a program of long-term
care, as necessary, for a srte or facrhty whrch is reparred or
rsolated

-7, 'The department may provrde temporary or permanent
replacements prrvate water supplres damaged by a’ srte or
facility.”

8. The epar ment may assess the potentral health effects
of the occurrence, fiot to exceed $10,000 per occurrénce.

9. The department may take any othér actionnot specrﬁed
under subds. 2 to 8 consistent with this subsection in order to
protect’ pubhc health; safety or welfare.or the énvifonment.

c) Seguence ) rémedral actzon In determrnrng the se-

of-an owier, operator or other responsrble person to' ‘under-
take or assist in remedial action, the availability of federal

funds under 42 USC 9601, et'seq., and other relévant factors.
par itS Vg e the hr_ghest prrorrty to remedral

ua%‘,y*r, 2000, ‘i‘the
actron usrng state

(cm) Remedral action schedule “The depar tment shalt com-
mence’ remedral actron as requrred under this’ paragraph for

ménce -remedial ‘action ‘at all of ‘the"sites  6r facilities by
January 1,2000. After January 1, 1989 and before January 1,
2000; ‘the department shall ‘annually commence: remedral
actron atno less than 2 of the'sites or facilities. -

::(dy  Eniergéncy responses: Notwrthstandmg rules promul-
gated uiidér this section, the hazardranking list; the consider-
ations for taking action: under par: (¢)-or the rémedial action
schedule: under pai? (em), the departinetit ‘may: take emer-
gency action under this section at a site or facility if délay will
result-in-imminent-risk to - publrc health-or safety or:the
environment. “The department is not.required to hold ‘a
hearing under-par. (f) ifiemergency action is taken under this
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paragraph. The decision of the department to take-emer-
gency action is a final decision of the agency sub)ect to

judicial review under ch.227.

“(e) Access to property. Any officer, employe or authorized
representative of the department may enter onto any site or
facility and areas surrounding the site or facility at reasonable
times. and. upon  notice to.the owner or occupant to take
action under this section. - Notice to the owner or occupant is
not:required if: the: delay required to provide this notice is
likely to result in an.imminent risk to public health or welf‘are
or the environment.

«- (f):Notice; hearing. The department shall publish a class 1
notrce -under ch. 985, prior to taking remedial action under
this section which describeés the proposed remedial action and
the amount and purpose of any proposed expenditure. Ex-
cept as provided under par. (d), the department shall provide
a-hearing:-to any.person who :demands a hearing within 30
daysafter the notice is published for the purpose of determin-
ing whether- the proposed remedial action and .any expendi-
ture is within the scope of this section and-is reasonable in
relation to the cost of obtaining similar materials and ser-
vices. The department is not required to conduct more than
one hearing for the remedial action proposed at a single site
or facrlrty Notwithstanding s. 22742, the hearing shall not be
conducted as a contested case. The decision of the depart-
ment to take remedial action under this section is a final
decrsron of the agency subject to ]udrcral review under ch. 227.

(Gm) MONIIORING COSIS AT NONAPPROVED .FACILITIES
OWNED OR OPERATED BY MUNICIPALITIES. Notwithstanding
the inve 1y, analysrs and hazard ranking under sub. (4), the
env ronmental’ response plan prepared under sub. (5) or the
env 'onmental repair_authority, remedial action sequence
and emergency Tesponse requirements under sub (6), the
department shall pay that portion of the cost of any monitor-
ing requirement which is to be paid under s. 144.44 (4) s
from “the approprratron under s. 20.370 (2) (dv) prior to
makmg other payments from that approprratron

(6r) MUNICIPAL INCINERATOR ASH TESTING. Notwithstand-
ing the inventory, analysis and hazard ranking under sub. (4),
the énvironmental response plan prepared under sub. (5), the
eénvironmental ‘repair authority, remedial action sequence
and émergency response requirements under- ‘sub. (6), or the
monrtormg costs-under-sub. (6m), the department shall pay
the‘cost incurted by ‘a municipality after June 30, 1986, and
before January 30; 1988, for testing required to determine
whether the ‘ash from ‘a municipally owned incinerator is
hazardous. The department shall make payments under this
subséction from the’ approprratron under §. 20.370°(2) (dv)
prior to makmg other payments from that-appropriation:

(7) PAYMENTS FROM" THE INVESTMENT AND LOCAL IMPACT
FUND. The department may expend moneys received from the
investment and Tocal impact fund for the purposes specified
under sub. (6) only for approved mining facilities and only if
moneys in the environmental fund that are available for
énvironmental repair aré insufficient to ' make complete pay-
meits. The amount expended by the department under this
subsection thay not exceed the balance in'the environmental
fund that is ‘available for environmental repair at the begin-
ning'of that fiscal year ot 50% of the balance in-the invest-
ment and local impact fund at the beginning of that fiscal
year; whichever amount is greater.

- (8) IMPLEMENTING THE FEDERAL SUPERFUND ‘ACI. (a) The
department ‘may advisé, consult, assist and contract with
other- interested ‘persons to take ‘action to -implement the
federal comprehensive-environmental response, compensa-
tion and liability act of 1980, 42 USC 9601, et seq., in
coopeération ‘with the federal environmental protection
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agency. ‘These actions include all of the actions under subs.
(4) to (6).. The department may enter into agreements with
the federal environmental protection agency. '

~(b) The department may expend moneys. from the appro-
priations under ss. 20.370 (2) (dv) and 20.866 (2) (tg) as
required under 42:USC 9601, et seq. The department shall
promulgate by rule criteria for the expenditure of moneys
from the appropriations under ss: 20.370 (2) (dv) and 20.866
(2) (tg). The criteria shall include consideration of the amount
of moneys available in the appropriations.under ss.20.370 (2)
(dv) and 20.866 (2) (tg), the moneys available from other
sources. for - the required sharing of costs,. the differences
between public and private sites or facilities, the potential for
cost recovery from responsible parties and any other appro-
priate factors. -

(c) 1. The department may require a municipality to pay a
reasonable share of the amount expended by the department
for a project under par. (b).. The department shall base any
share charged to a municipality for a project under par. (b) on
the following factors:’

4. The municipality’s responsrbrhty for the site or facility
affected by the project.

b. The benefit that the mumcrpahty receives from the
prO]ect ’

¢. The municipality’s ability to pay for the project.

' 2. The total amount charged to all municipalities who are
charged for the project may not exceed 50% of the amount
expended by the department under par: (b) for the project.

3. The department shall promulgate rules establishing
criteria for determining the responsibility, for the purposes of
this subsection, of a municipality for a site or facility affected
by the pIOJCCt under par. (b); the benefit a municipality
receives from a project under par. (b); and the ability of a
munrc1pa11ty to pay for a project under par. (b).

4. All moneys received under this paragraph shall be
credited to the environmental fund for environmental repair.

(9) RECOVERY OF EXPENDIIURES @ Def nitions. In_this
subsection: \ ,

:1.“Operator” means any person who operates a site or
facrhty or who permits the disposal of waste at a site or
facility under his or her management or control for consider-
ation, regardless of whether the site or facility remains in
operation and regardless of whether the person operates or
permits disposal of waste at the time any environmental
pollution occurs. This term mcludes a subsidiary or parent
corporatron )

2. “Owner”’ means. any person who owns or who receives
drrect orindirect consideration from the operation of a site or
facility regardless. of whether the site or facility remains in
operation. and . regardless of whether the petson owns or
receives. consideration at the.time any environmental pollu-
tion occurs. .‘This term includes a subsidiary or parent
corporation. . T

3. ““Subsidiary or parent corporation” means.any business
entity, including a subsidiary, parent corporation or other
business arrangement which has elements of common owner-
ship or control or uses a-long-term contractual arrangement
with any person to avoid direct responsibility for conditions
at a site or facility.

(b) Applicability. 1. This. subsectron does not apply to the
release. or. discharge - of a substarice which is in compliance
with a permit, license, approval, special order, waiver or
variance -issued under ch. 30, 31, 144 or 147, or under
corresponding federal statutes or regulations.

2. This subsection applies to-an owner who purchases the
land where a site or facility is located only if the owner knew
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or should have known of the existence of the site or facility at
the time of purchase.

(c) Persons responsible. 1. An owner or operator is respon-
sible for conditions at a site or facility which presents a
substantial danger to public health or welfare or the environ-
ment if the person knew or should have known at the time the
disposal occurred that the disposal was likely to result in or
cause the release of a substance into the environment in a
manner which would cause a substantial danger to public
health.or welfare or to, the environment..

2. Any person, including an owner or operator and mclud-
inga subsrdrary of parent corporation which is related to the
person, is responsibie for conditions at a site or facility which
present a substantial danger to pubhc health or welfare or the
environment if:

~a. The person violated any apphcable statute, rule, plan
approval or special order in effect at the time the disposal
occurred and. the violation caused or contributed to the
condition at the site or facility; or

b.. The person’s. action related to the disposal caused or
contributed to the condition at the site or facility and would
resuit in liability. under common law in effect at the time the
drsposal occurred, based on standards of conduct for that
person at the time the disposal occurred.

-{d) Right of action. A right of action shall accrue to the
state agamst any. person . responsible under par. (c) if an
expenditure is made for environmental repair at the site ot
facility or if an expenditure is made under sub. (8).

(f) Action to recover costs. The attorney general shall take
actron as is appropriate to recover expenditures to which the
state is entrtled .

® Dzsposmon of funds If the ongrnal expendrture was
made from the environmental repair fund, under s. 25.46,
1987 stats ‘or the environmental fund, the net proceeds of the
recovery shall be pard into. the environmental fund for
environriental repair. If the original expenditure was made
from the investment and local impact fund, the net proceeds
of the recovery shall be paid into the investment and local
impact fund.

(h) Cleanup agreements, wazver of cost recovery. The de
partment arid any person who is responsible under par. (c)
may. enter into:an agieement regarding actions which the
department is authorized to take unider sub. {6). In the
agreement, the department may specrfy those actrons under
sub. (6) which the responsible person may take. Aspartofthe
agreement, the department may agree to reduce the amount
which the state is entitled to recover under this subsection or
to waive part or all of the liability which the responsrble
person may have under this sitbsection.

(10) RELATION T0-OTHER - LAWS.. The, department shall
coordinate  its .éfforts under this: sectron with the federal
environmental protectron -agency acting under the compre-
hensive environmental tesponse, compensation and liability
act, 42 Usc 9601, et seq. The depaitment may not duplicate
activities or efforts of the federal environmental protection
agency. if such duphcatlon is prohrblted under 42 USC 9601,
et seq::

(1) LIABILITY (a) No.common law liability, and no
statutory liability which is provided in. other statutes, for
damages resulting from a site or facility is affected in any
manner. by this:section. The authority, power and: remedies
provided. in. this section are in addition to any authority,
power or remedy provided in any other statutes or provided
at common law.

.(b) If a person takes any remedial action at a site or facrlrty,
whether or not an agreement is entered into with the depart-
ment under sub. (9) (h), any agreement and the action taken
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are not evidence of liability or an admission of liability for

any potential or actual environmental pollution. - = .
"Hlistory:... 1983 a, 410; 1985 a. 29 ss. 1955m, 3202 (39); 1985 a. 182's. 57;
1985a 217 1987 2. 27, 384 1989 a. 31, 56, 335, 359.

144 443  Financial responsibimy (1) DEFINII‘IONS As used
m ‘this section: -

(a) “Capital expenditures™ means any increase in the fixed
assets made during a company’s fiscal year. |

(b) “Company means any business operated for profit
and-any public utility which is applying for or holds a license
for ‘the operation of a solid or hazardous waste disposal
facility under's, 144.44 (4) or 144.64 (2) diréctly or through a
subsidiary, affiliate, contractor or other entity if the business
or public utility guarantees compliance with any closure and
long-term care responsibilities of the subsidiary, affiliate,
contractor or: other entity.

(c) “Net ‘worth” means the’ amount of a company’s total
tangrble assets less the company’s total liabilities.

“{dy “Pubhc utrlrty” has the meamng specrﬁed under s.
196.01 ¢5). -

“(e) “Srnkrng fund” means prrncrpal debt payments made
‘during a‘company’s fiscal year.. '

(f) “Tangible" assets” means total assets less intangible
assets such as goodwill, patents ‘and trademarks

“(2) REQUIREMENT FOR 'FINANCIAL RESPONSIBILITY, ()
Dzspbsal fdcllltzes The owner or operator of a solid or haz-
ardous waste disposal facrhty shall maintain proof of finan-
cial responsrbrlrty ensuring t the availability of funds for com-
-plrance with the closure and long-term care requirements
specrﬁed in any plan of ope:atron during the period specrﬁed
in's. 144.441 (2) (b).

(b) Hazardous waste storage and treatment facilities. The
owner or operator of a hazardous wastestorage or treatment
facrlrty shall maintain proof of financial responsrbrhty ensur-
ing the availability of funds for compliance wrth all closure
‘réquiréments specified in the plan of operation:

(¢) Hazardous waste dzsposal storage and treatment faczlz-
ties. If corrective action is required under s. 144.735, the
owner or operator of the hazardous waste facility to which
the requirement apphes shall maintain- proof -of financial
‘responsibility ensuring the availability of funds for complr-
ance with the corrective action requirement.

(d). Unlicensed hazardous waste facilities. The owner or
operator of an unlicensed hazardous waste facility subject to
5. 144.64 (2m) shall maintain proof of financial responsibility
ensuring the ‘availability of funds for compliance with the
approved closure plan and if apphcable the long-term care
plan. :

-{8) STANDARD METHODS OF ESTABLISHING PROOF OF FINAN-
“CIAL RESPONSIBILITY. (&) Standard methods. The owner or op-
erator of a facility may establish proof of financial responsi-
bility required under sub. (2) (a) to (d) by obtaining any of the
following made payable to or established for the benefit of the
department and appr oved by the department

1. A bond.. :

2.A deposrt : :

3. An established escrow account

‘4; An‘irrevocable letter of credit.

5. A financial commitment satisfactory to the depar tment

‘to ensure that-the owner or operator will comply with the
‘closure and any long-term care requirements specified in the
plan of operation or the approved plan-under's. 144.64 (2m).
The department shall consider:the request of any owner or
operator to establish proof of ﬁnancral responsrbrhty under'

this subdivision. :

6. If corrective actron is requrred under 5. 144, 735; a
financial commitment satisfactory to the department to en-
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sure that the owner or operator will comply with the require-
ment.  The department shall consider the request of any
owner or operator to-establish proof of financial responsibil-

ity under this subdivision.

(b) Duration of standard methods. The department may
approve a standard method of establishing proof of financial
responsibility under par. (a) which expires before the termi-

nation of the owner’s obligation to provide proof of financial

responsibility if the owner or operator shows to a reasonable
degree of certainty that the proof of financial responsibility
can be renewed or replaced upon expiration and that the
owner or operator has an adequate plan to maintain proof of
financial responsibility for the closure and long-term care
requirements of the plan until termination of the owner’s
obligation to provide proof of financial responsibility.

() Changes. The owner or operator may change from one
standard method of establishing proof of financial responsi-
bility under par. (a) to another or to a net worth method of
establrshrng proof of financial responsibility under sub. (4).

.A8) NET WORTH METHOD OF ESTABLISHING PROOF OF FINAN-
CIAL RESPONSIBILITY; GENERALLY. (a) Net worth method. A
company may establish proof of financial responsibility
required ‘under sub. (2) (a), (c) or (d) by applying to the
department and meeting the net worth requirements.

(b) Application, A company which seeks to establish proof
of financial responsibility utilizing the net worth method shall
submit an application to the department as a part of the
rnrtral license application or annual review procedure which
includes a copy of the most recent annual audited financial
statements which were distributed to owners, stockholders or
other persons with a financial interest in the company and the
opinion of an independent certified public accountant

(c) Opinion of certified public accountant. The opinion of

the independent certified public accountant shall include all

of the fo]lowirig based upon generally accepted accounting
prrncrples

1. All data and information necessary to determine if the
company complies with minimum financial standards under

sub. 6) or (7).

2. Statements of any substantive qualifications or reserva-
tions the certified public accountant has concerning the
financial statements and concerning the ability of the com-

‘pany to meet its obligations.

-3. Statements of all material contingent liabilities.
““{5) DEPARTMENT ~ DETERMINATION UNDER 'NET WORTH
METHOD. (2) Initial determination. Except as provided under
par. (b), if the department determines that a company com-
plies with minimum financial standards under sub.-(6), if the
department determines that none of the contingent liabilities
or other data or information provided in the financial state-
ments or opinion of the certified public accountant disquali-
ﬁes ‘the company and. if the department determines that a
company -‘complies ‘with minimum security requirements
under sub. (8), then the department shall find that the
company meets the net worth requirements which constitutes

'proof of financial responsibility for that year.

(b) Initial determination; public utilities. If the department
determmes that a public utility complies with minimum

-financial standards under sub. (7), if the department deter-

mines that none of the contingent liabilities or other data or

information in the financial statements or opinion of the

certified public accountant disqualifies. the ‘public utility and
if the department determines that the public utility complies
with minimum security réquirements under sub. (9), then the

‘department shall find that the utility meets the net worth

requirements which constitutes proof of financial responsibil-
ity for that year
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" (c) Adverse determination. If the department determines
that contingent liabilities or other data or information pro-
vided in the opinion of the certified public accountant dis-
qualifies a company under par. (a) or'(b), the department
shall issue findings of fact to support this determination and
provide the company with an opportunity for a-hearing: -

“(d) Annual review. In order to continue to meet the net
worth requirements each-year, a company shall reapply uider
sub. (4) (b) submitting material réquired under sub. (4)-(c).
Subsequent determinations by the departmeént shall take into
‘¢onsideration any chianges in thé plan ‘of operation and
adjustments to the estimated total cost of compliance with
‘tlosure and ‘any long-term care or corrective action requrre-
merits because of inflation or other changes ’

(e) Speczal review. If the department has reason to believe
that a company no longer meets the net worth requirements,
it may require the company to submit 1nformatlon and
materials to show comphance at any’ trme

(f) Fazlure to meet net ‘worth requzrements Ifa company
does not meet net woith requrrements durmg the ‘annual
review or at any special review, the comparny shall establish
proof of ﬁnancral responsibility utilizing one of the standard
‘methods under sub. (3) W1thm 45 days after the depar tment
issues its’ ﬁndmgs

(6) . COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS
'UNDER NET WORTH METHOD. (a) Comp!zance Except as pro-
vided under par. (j) or sub. (7), calculations and determma-
tions based on data and information provided in the opinion
of the. cemﬁed pubhc accountant aré requned to establish
that the company satisfies each of the criteria under pars. (b)
'to (i) in order to comply with minimum ﬁnancral stand‘ ards.

(b) Net worth to. closure; long-zerm care and corrective
action cost ratio. The net worth of the company at the end of
its most recently completed fiscal year equals or exceeds 6
times the estimated total cost of compliance with the closure
and any long-term care requirements specrﬁed in the plan of
operatxon or the approved plan under s. 144.64 (2m) plus t the
costs of any Corrective action required under s. 144.735. "

(¢).Minimum net worth. The net worth of a company at the
.end of its most recently completed ﬁscal year equals or
exceeds $10,000,000.

(d) Net fixed assets t0 total assets ratio. The quotrent of the
net fixed assets.divided by total tangrble assets at the: end of
‘the company’s most recently completed fiscal year exceeds

- (e) Working capz‘tal to total Iiabilzttes ratzo The quotrent of
the working capital provided from operatrons divided . by
total. liabilities at-the end of the company’s most recently
completed ﬁscal year exceeds 0.1, ... .

(f). Total liabilities: to net worth ratzo The quotlent of the
‘total  liabilities: divided by net: worth -at the -end .of :the
company s.most- recently completed ﬁscal year is-less than
l S.

(g) Credzt worthmess The quotrent of :the total of the
working capital provided from operations-at:the end of the
company’s most recently completed fiscal year plus interest
‘payments made: during.that year plus rental expenses.in-
curred during that year, used as a dividend, divided by the
total of'interest payments made during that year plus rental
expenses: incurred during that.year plus-the product:of the
‘sinking fund at the end of that year times the tax factor, used
as the divisor, exceeds 2.0. The tax factor-equals the.quotient
-of one, uséd as:the dividend, divided by the total of .one less
the sum™ of ' the ‘average federal income tax rate plus:the
average Wisconsin tax rate calculated in that year used as the
divisor.

variance: requirements; -

:'“cons1stently in previous.fiscal ‘years; and. .
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«'(h) Average self-financing measure. The:average for the
self-financing medsures: for the company’s 5 previous fiscal
years“excetds 0.8. - The 'self- ﬁnancmg measur¢ equals’ the
quotient of the working cap1ta1 provided from operations at
the end of the.company’s fiscal year less dividend payments
made durmg that year, used as the dividend, diyided by the

capital expendltures .made durmg that year, used as. the

divisor.

.. (1) Absence of qualzf Gers: in certzﬁed publzc accountants
opmzon Information. provided in the opinion of the certified
public: accountant. does..not 1nd1cate any of the followmg

‘quahﬁcanons

Ay Accountmg practrces or calculatrons ‘made by or sus-

;pected to: have been-made by. the company in its financial

statements which deviate from gener ally accepted accounting
prmcrpals

- 2. Any:limitation on the scope of the audrt procedures

3. Any indication' that materials presented in or calcula-
tions made in the financial statement are unreliable because
of future events not susceptrble to reasonable estrmatlon

natrons based on data and 1nformatron provided .in the

.opinion of the certified public accountant establish that the

company satisfies both the criteria under pars. (b). and (c)and

all but one;of the criteria under pars..(d). to.(i). and if .the
department ﬁnds that the company meets minimum yartiance

requirements, ; the department may grant a vanance and 1ssue
a- determmatron stating that, the company, comphes with
inimum ﬁnancral standa‘ In. order 'to meet minimum

1. The deviation from the‘ cntenon may not be srgnlﬁcant
2. The company. is required to have satisfi e criterion

.3, The company-is required to estabhsh that itds hkely to
satrsfy the criterion in-future fiscal years. :
(7) COMPLIANCE WITH MINIMUM FINANCIAL SIANDARDS

‘UNDERNET:WORTH METHOD;. PUBLIC UMLFTIES.  (a) Compli-
.ance: ‘A public utility is: requlred to satisfy both the criteria
-under pars. (b) and (c) in: order to comply with minimum

ﬁnancral standards.
. (b)-Net worth to closure Iong-term care and correctzve
action costs ratio;:minitmum net worth; and absente of qualifi-

<ers in certifiéd public dccountant’s opinion.-Calculations and
-determinations-based- on data:and-information provided-in
‘the:opinion.ofithe certified public-accountant are required to
-establish-that the utility satisfies: each of the: crltena under
-sub. (6) (b); (c)-and: (i); and: 7

(¢) Minimum bond ratings. The pubhc ut111ty recelved a
bond: rating -of #A”:.or.better-from. the -Moody’s -investor
service;: mcorporated or-“A’. or better from: Standard and

Poorls corporatlon in the most :recent issuance; of ratmgs by
;elther firm:;. :

(8): MINIMUM SECURIIY REQUIRBMENIS UNDER NET ‘WORTH
MEIHOD Except:as provided under:sub: (9),.a company.is
required to pay a tonnage fee surcharge as provided under s.
144.441 (4) (h) in order to comply wrth mrmmum secunty
requirements.

(9) MINIMUM SECURITY: REQUIREMENTS UNDER NET WORTH
METHOD; PUBLIC ‘UTILITIES; ASSESSMENT ORDER., (a) Minimum

.risk pool::A; public utility. may comply with minimum security
:requirerients sunder-a: risk. pool arrangement 1f at least 2

pubhc -utilities utilize this arrangement. - :
- (b) Inability to meet ‘closure and long=term careor correctzve

action icosts.If a pubhc utility'which utilizes the risk pool ar-

rangement does not comply with the closure-and long-term

-care "requirements::specified- in’ any: plan-of- operation or
-approved plan under s. 144.64 (2m) or-with any: corrective
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action required under s. 144.735 and if the department or the
department of justice is unable to obtain compliance with
these requirements after appropriate legal action because of
bankruptcy, insolvency or the financial inability: of the utility
to comply with these requirements, then the department is
authorized to enter an assessment order.

(c) Assessment order. If the department is authorized to
enter an assessment order, the order. shall direct each public
utility which utilized the risk pool arrangement in the previ-
ous year,.except the utility which failed to comply with the
closure.and long-term care or corrective action requirements,
to pay a share of the estimated total cost of compliance with
these requirements proportional to the amount of electricity
generated by each of these public utilities during the previous
year.

(10) SALE OF FACILITY. A person acqumng ownership,
possession or operation of a solid or hazardous waste facility
shall establish: proof: of financial responsibility as required
under sub: (2).- The previous-owner or operator is responsible
and shall ' maintain any required proof offinancial responsi-
bility until the person acquiring ownership, possession or
operation. of the facility. establishes any requued proof of
financial responsibility: o

(11) CLOSURE, LONG-TERM CARE AND CORRECTIVE ACTION.
(a) Failure to comply with closure and long-term care require-
ments. If the owner:or operator of the facility fails to comply
with the closure and any long-term care requirements in.any
plan of operation.or approved plan .under s. 144.64 (2m):

1. The department may require the forfeiture or convert
any standard method of establishing proof of financial re-
sponsibility . if the:owner ‘or operator established proof of
financial responsibility under:sub. (3). All moneys received
from the-forfeiture or conversion of any standard method of
establishing proof of financial IesponSIblhty shall be credited
to the waste management fund. :

2. The department may utilize funds appropriated under's.
20.370-(2) (dq) if the owner or operator established proof of
financial responsibility under sub. (4) by complying with
minimum -financial standards under sub. (6) and minimum
security requirements under sub. (8).

-3, The department may issue an assessment order under
sub. (9). () .if the owner or operator established proof of
financial responsibility by complying with minimum finan-
cial standards-under sub.(7) and minimum security require-
ments under sub. (9)... All. moneys received from the assess-
ment -order shall be credited-to the waste management fund.

4, The department may - request the department of justice to
initiaté court action against the owner or operator to recover
moneys sufficient to pay the ‘cost .of complying with the
closure and long-term -care requirements of the-plan of
operation or approved plan under s.:144.64 (2m). - Any
moneys recovered in this type of action or as a settlement in
anticipation -of this.type of action shall be credited to the
waste management fund::

-:(am) Failure to-comply with-corrective action requirements.
If the owner or operator of the facility fails to comply with
any-corrective action-requirements unders.. 144.735:
+i1.:The department may require the forfeiture or convert
any standard method of ‘establishing. proof of. financial re-
sponsibility if the owner or operator established proof of
financial responsibility under sub. (3). All moneys received
from the forfeiture or conversion of any standard method of
establishing proof of financial responsibility shall be-credited
to.the waste management fund.

*'2. The department may utilize funds appr opnated under s.
20.370 (2) (dq)-if the owner or operator established proof of
financial responsibility under sub. (4) by complying with
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minimum: financial standards under sub. (6) and minimum
security requirements under sub. (8).

3..The department may issue an assessment order under
sub. (9).(c) if the owner or operator established proof of
financial responsibility by complying with- minimum finan-
cial standards under sub. (7) and minimum security require-
ments under sub. (9). All moneys received from the assess-
ment order shall be credited to the waste management fund.

4. The department may request the department of justice to

initiate court action against the owner or operator to recover
moneys sufficient .to pay the cost. of complying with a
corrective action required under s. 144.735.. Any moneys
recovered in this type of action or as a settlement in anticipa-
tion of this type of action shall be credited to the waste
management fund.
. (b) Compliance with closure and long-term care require-
ments. If the owner or operator of a waste facility fails to
comply with the closure and any long-term care requirements
in any plan of operation or approved plan under s. 144.64
(2m), the department may take action or contract with a
person to take action to comply with these requnements from
moneys obtained for that purpose under par. (a).

(bm) Compliance with corieéctive action requirements. If the
owner or operator of a waste facility fails to comply with any
conectlve action required under s. 144.735, the department
may take action or contract with a person to take action to
comply with a corrective action required under s. 144.735
from moneys obtained for that purpose under par: (am).

(c) Prevention of imminent hazard; closure and long-term
care. If the ‘owner or operator of a waste facility fails to
comply with the closure and any long-term care’ requirements
in-any plan of ‘operation or-approved plan under s. 144.64
(2m), if the department determines that the failure to comply
with these requirements presents an imminent or substantial
danger to the health or environment and if the department
takes reasonable administrative and legal action to require
compliance or to obtain moneys under par. (a), then the
department may take action or contract with a person to-take
action’ to comply with these requifements even though no
moneys have been obtained under par. (a).

(cm) ‘Prevention: of imninent hazard; corrective action. If
the owner or opexator of a waste facility fails to comply with
any corrective action required under s. 144.735, if the depart-
ment determines-that the failure to comply with a corrective
action requirement presents an imminent or substantial dan-
ger to the health or environment and if the department takes
reasonable administrative and legal action to require compli-
ance or to obtain moneys under par. (am), then the depart-
ment may take action or contract with a person to take action
to.comply with a corrective action required under s. 144.735
even though no-moneys have been obtained under-par. (am).
" (12) NO 'ENVIRONMENTAL IMPACT STATEMENT REQUIRE-
MENTS. A determination under this section does not constitute

a major state action under:s. 1.11 (2). - -
.History:. - .1981.¢.374;1983 a; 27; 1983 a. 53 5. 114; 1985a 29s 3202 39);

l987a 384;1989 a. 31 359.

144.444 Transference of responsibillty (1) Any person
acquiring rights-of ownership, possession or operation in a
licensed solid or hazardous waste facility at any time after the
facility begins to accept waste is subject to all requirements of
the license approved for the. facility including any require-

ments relating to long-term care of the facility and-is subject
to any negotiated agreement or arbitration award related to
the facility under s. 144.445. Upon acquisition of the rights,

the department shall issue a new operating license if the

previous licensee is no longer connected with the operation of
the facility, if the new licensee meets all requirements speci-
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fied in the previous license, the approved plan of operation; if
any, and the rules promulgated under s: 144:62, if applicable:
- (2) Any per: son having or acquiring rights of owner shrp in
Iand where a solrd or hazardous waste drsposal facrhty was
lanid which interfere with the closed facility causing & srgmﬁ«
canit thieat to public health, safety or welfate. &
History:' l977c 377 1981°c. 374; 1983 2. 410 55. 62, 2202 (38) Stats. 1983

$.:144.444; 1989.a
See note to. 144 60 crtmg Kelly 67 MLR 691 (1984)

144, 445 Solid and hazardo ; waste facrlitres, negotiation
and arbrtranon (1) LEGISLATIVB FINDINGS (ay The legrslature
finds that ‘the creation of solid’ and hazardous waste is an
unavoidable result ‘of the néeds and demands of a modem
society.

(b) The legrslature fur ther fmds that solrd and hazardous
waste is genérated throughout the’ state asa by product of ‘the
materrals used and consumed ° ‘every individual, busrness,
enterprrse govemmental unit in the tate

(c) The. legrslature further ﬁnds that the. proper manage-
ment of solid’ and hazardous waste is necessary to prevent
adverse effects on the envrron ent and to pr tect pubhc

o (d) The. legrslature further ﬁnds that the avarlabrhty of
surtable facilities for solid waste drsposal and the treatment
storage and drsposal of . hazardous waste  is necessary to
preserve the economic strength of this state and to fulfill the
diverse needs of its citizens.

. (e),. The Iegrslature further ﬁnds that whenever a-site s
proposed for the- solid waste disposal or. the treatment
storage or, disposal of hazardous waste,. the nearby residents
and the.affected: municipalities may have a yariety of legrtr-
mate concerns about the location, desrgn construction, oper-
ation, closing and long-term. care of facilities to be located at
the. site,-and :that these facrhtres must. be estabhshed wrth
consideration for the .concerns. of nearby resrdents and the
affected, munrcrpalrtres R

-.(f)-The legrslature further frnds that Iocal authorrtres have
the responsibility for promoting public health; safety, conve-
nience and general welfare, encour aging planned and orderly
land use development; recognizing the needs.of industry and
business, including :solid -waste disposal. and the. treatment,
storageand disposal of hazardous waste and that the reason-
able decisions of local authorities should-be considered in the
siting-of: solid: waste. drsposal facrhtres and hazardous waste
facilities; -* .-

i (g) The legrslature further frnds that the procedures for the
srtmg of new or.expanded. solid waste disposal.facilities.and
hazardous waste facilities under s: 144.44;.1979 stats.,-ands.
144:64;.1979 stats:, are not adequate: to resolve many: of the
conflicts which arise; durrng the process of establrshrng such
facilities.-

2 LEGISLAIIVE INTENT, It is the mtent of the legrslature to
create and maintain an effective and comprehesisive policy of
negotiation and arbitration between the applicant for ‘a
license to.establish either a solid waste disposal facility or a
hazardous waste treatment, storage or-disposal facility.and a
commrttee representrng the affected mumcrpalrtres to.assure
that: -

(a) Arbrtrary or drscrrmmatory pohcres and actrons of
local governments-which obstruct:the establishment. of solid
waste disposal facrhtres and: hazardous waste facrlrtres can be
set'aside:. . oo

(b) The: legrtrmate ‘concerns of nearby resrdents and af-
fected :municipalities can- beexpressed-in -a.‘public: forum,
negotiated and, if'need be,-arbitrated with the applicant in‘a
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fair manner and reduced to'a written document that is legally
brndmg '

(c)An adequate mechamsm exists under state law toassure
the establishment of environmentally sound and. economi-
cally. viable 'solid waste drsposal facilities and hazardous
waste facilities.

< (3):DEFINITIONS. In' this sectron

(a) “Applicant” means'a person applying for a hcense for
or’the‘oWner: or operator of a facility.

“(b) “Board” means the waste facility siting board.

(o) ““Fagcility” means. a solid waste drsposal facrhty ora
hazardous waste facility:

+(d) “Local” approval includes ‘any requrrement for a
permrt license, authorizdtion, approval, variance or excep-
tion or any restriction, condition of approval or other restric-
tion, ‘regulation; requirement or prohibition imposed by a
charter:ordinance; general ordinance, zoning ordinance, res-
olution or regulation. by a town, city, village, county or
specialpurpose:district, including without limitation because
of ‘enumeration: any ordinance,  resolution  or-regulation
adopted-under s; 59:065;-59.07,:59.083, 59.97,°59.971, 59.974,
60.10,:60.22, 60.23,:60.54; 60.77, 61.34, 61.35, 61.351, 61.354,
62.11, 62.23, 62.231, 62.234, 66.01, 66.052, 66.24 (8), 87.30,
9t. 73 144.07, 196 58,:236.45.0r:349:16.0r subch: VIII of ch.
60 - :
(e) “Local commrttee” means the commrttee appomted
under subi (7). o

(f)y“Participating: mumcrpalrty” means an affected munici-
pality which-adopts.a siting resolutron and appomts members
to the local:committee. ...~ .

. (fm) Preexisting local approval” means a local approval
in-effect :at. least 15 months:prior to the: submission to the

‘department of either a feasibility report-unders. 144.44 (2) or

an initial site report; whichevet occurs first. -

(g) “Siting resolution” means.the resolution adopted by an
affected ‘municipality under sub. (6).(a):-

- (4) RuLss; The board may promulgate: rules necessary for
the implementation of this section. .

-1 (5) - APPLICABILITY: OF LOCAL APPROVALS. (a) The establish-
ment of facilities is a matter of statewide concern.

-"(b) An existing facility is not subject:to any local approval
except those:local’ approvals made applrcable to the facrhty
under pars:(c) toi(g). :

ey Except as provided under par (d), a‘new.or expanded
facrlrty is subject:to preexisting local approva]s ,

(d) A new -or expanded facility is: not subject to any
«pr'eexfistir'ig local ‘approvals:which are specified-as inapplica-

‘ble:iin:a negotiation agreement approved under sub. (9) or an

arbrtratron award: issued under sub.(10). .

(e Except as provided under:par. (f),.a new or. expanded
facrlrty is:not-subjectto any local, approvals whrch are not
preexrstmg local -approvals. :

5 (f) A'néw or expanded facrhty is sub]ect to local appr ovals
whrch are not preexisting local approvals if they are specified
as: applrcable ina negotratron agreement appr oved under sub
) .

(g) Thrs subsectron apphes to.a new or expanded facrlrty
owned.or.operated by a county in the same manner it. apphes
to all. othernew'or-expanded facilities.

> {6): SITING :RESOLUTION: (&) Mumczpal participation. An
affected municipality may participate-in'the negotiation and
arbitration process:under this section if the governing body
adopts a:siting resélution and appoints members to the local
committee within 60 days after the municipality receives the
written request-from the applicant under s. 144.44 (1m) (b)

‘and if the municipality sends a copy of that resolution-and the

names of those members to the board within 7 days after the
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municipality adopts the siting resolution and appoints mem-
bers to the local committee. The siting resolution shall:state
the affected municipality’s intent to negotiate and, if neces-
sary, arbitrate with the applicant concerning the proposed
facility. . An affected ‘municipality which:does not adopt a
siting resolution within 60 days after receipt of notice from
the -applicant’ may mnot- appomt members to' the local
committee.

- (b) Notzf cation of participation. Within 5 days after the
board receives copies of resolutions and names of members
appointed to the local committee from all affected munrcrpal-
ities or within 72 days after all affected municipalities receive
the written request under's. 144.44 (1m) (b), the board shall
submit a notification of participation by cértified mail to the
applicant and each participating municipality identifying the
participating municipalities and the members appointed to
the local committee and informing the applicant and partici-
‘pating municipalities that negotiations may commence or, if
no affected mumcrpalrty ‘takes the actions required to partici-
‘pate in the negotiation and arbitration process under. par. (a),
the board shall notify the applicant of thrs fact by certrﬁed
mail within that 72-day period. ‘

© Revzsed notification of participation. If the boafd issues
a notice under par. (b) and subsequently it is necessary for the
applrcant to submit a written request under s. 144.44 (1m) (b)
to an additional affected munrcrpalrty because of an error or
changes in plans, the board may issue an ordef delaymg
negotratrons until that affected municipality has an opportu-
nity to participate in the negotiation and arbitration process
by taking action under par. (2). Within 5 days after the board
receives a copy of the resolution and the names of members
appornted to the local committee by that affected munrcrpal-
ity.or within 72 days after that affected munrcrpalrty receives
the written request from" the applicant under s. 144,44 (1m)
(b), the board shall submrt a revised notification of par ticipa-
tion by certified mail to 'the apphcant and each participating
mumcrpalrty stating the ' participating municipalities and
members appointed to the local committee and informing the
applrcant and partrcrpatrng municipalities that negotiations
may recommence or if thé additional affected mumcrpalrty
does not take the actions requrred to participate in the
negotiation and arbitration process under par. (a), the board
shall notify the applicant and other partrcrpating mumcrpalr-
ties of this fact by certified mail and. 1nformmg them that
negotiations may recommence. )

(d) Rescission. A siting resolutron may be rescrnded at any
time bya resolution of the govermng body of the rnumcrpalrty
which adopted it. When a siting resolution is rescinded,
individuals. appomted by the governing body of the munici-
pality to serve on the local committee are removed from
membership on the local committee.

- (¢) Prohibition on participation by munzczpalzty whzch is also
applzcant An- affected municipality which is also the appli-
cant or which contracts with the applicant to construct or
operate a facility may not adopt a siting resolution.

(f) Failure to: participate. If no affected municipality takes
the ‘actions required to participate -in the negotiation -and
arbitration process under par. (a), the app]icant may.continue
to_seek . state approval ofthe facility, is not requrred to
negotiate or arbitrate under this section and the facility is not
subject to any local approval, notwithstanding sub. (5).

*(g) Extension for filing. If the governing body of an affected
municipality adopts a siting resolution under par. (a) or (b),
and if the affected municipality does not send-a copy of the
siting resolution to the applicant and the board within 7 days,
the board may grant an extension of time to-allow the affected
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municipality to send a copy of the siting resolution to the
applicant and the board, if the board determines that:
-1« The municipality failed to send: the siting resolution
through mistake; inadvertence or excusable neglect; and
-2, The.granting of an extension will not create a significant
hardshrp for other parties to. the negotratron and arbitration

process: ,

NOTE: 1983 Wrs Act 128 provrdes in sectron 3 tlrat the creation of par ©
[rn. (g)] by Act 128 is remedial in nature and applies to solid or hazardous waste
facilities for which the applicant submits requests concerning the applicability of
Iocal approvals under s. 144.44 (1m) after 3-15-82. -

(7) LocAL COMMITTIEE. (a) Appointment of members. Mem-
bers of the local committee shall be appointed by the gov-
erning body of each affected municipality passrng a siting
resolution, as follows:

. 1. A town, city or village in'which all or part of a facility is
proposed to be located shall appoint 4 members, no more
than.2 of whom are elected officials or municipal employes.

:1m. A county in which all orpart of a facrhty is proposed to
be located shall appoint 2 members.

2. Any. affected municipality, -other than those specified
under subd. 1 or 1m, shall appoint one member. .

(b) Disclosure of private interests. Each member of a local
committee shall file a statement with the board within 15 days
after.the person is appointed to the local committee specify-
ing the economic interests of the member and his or: her
immediate family members that:would be affected by the

proposed facility and its development. .

(c) Failure to disclose private interests. If a person fails to
file a statement of economi¢ interest as required under par.
(b), he or she may not serve on the local committee and the
position to which he or she was appointed is vacant:

(d). Removal;: vacancies.. A participating municipality may
remove-and. replace at will the members it appoints to the
local:committee.. Vacancies on the local committee shall be

filled in the same manner as initial appointments.

(e) Chairperson. The local: committee shall elect one of its
members as chairperson.

- (f) Quorum.- A  majority of the membershrp of the local
committee constitutes a.quorum to do-business and a major-
ity of that-quorum may act in any matter. before. the local
committee. Each member of the local committee has one vote

in.any matter before, the committee and no member may vote

by proxy. . ..

> (8)-Open meetzngs Meetrngs of. the local comrnrttee are
sub_]ect to subch:: IV of ch..19.

- (7n). ADDITIONAL MUNICIPAL PARTIES. (@) Agreement toadd.
Upon the written agreement of all: parties to a negotiation
and arbitration proceeding commenced under this section, a
municipality which does not qualify as.an-affécted municipal-
ity -under s 144 43. (1) may be added as.a party to the
proceedmg :

.(b)- Siting. resolutzon If a- munrcrpalrty is added ‘to:the
negotiation and arbitration proceeding under par. (a), it shall
adopt a siting resolution under sub. (6) within 30 days of the
agreement and otherwise: comply wrth the other provrsrons of
this section.

- (8) SUBJECTS. OF NEGOTIATION AND ARBITRATION. (a) The
applrcant and the local committee may negotrate wrth respect
to-any subject except: R

“1;.Any proposal to make the applrcant s responsibilities
under the approved feasrbrlrty report or plan of: oper atron less
strrngent e i .

- 2. The need for the facrhty ‘ o

(b) Only the following items are subject to arbrtratron
under this section:

B Compensatron to any person for substantral economic
impacts ‘which are a ‘direct result of the facility including
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insurance and damages not coveted by the waste manage-
ment fund.

o 1m., Rermbursement of reasonable costs, but not to exceed
$20,000 incurred by. the local committee relating to negotia-
tion, mediation and:arbitration activities under this section.

.2, Screening and fencing rélated to the appearance of the
facrlrty This rtem may not affect the desrgn capacity of the
facility. R
C3. Operatronal concerns. including, but not limited to,
norse dust, debris, odors and hours of operation but exclud-
ing design capacity. -

4. Traffic flows and patterns resulting from the facrhty

‘5. Uses of the site where the facility is located after closing
the facility.

6. Economically feasible:methods to recycle or reduce the
quantities of waste to the facility. At facilities for which the
applicant will not provide or contract for collection and
transportation services, this item is lrmrted to methods pro-
vided at the facility.

7. The applicability or nonapp]rcabrlrty of any preexrstrng
local approvals. -

- (9) NEGOTIATION (@ Commencement of negotiation. Nego-
tiation between the applicant.andthe local committee may
commence at any:time after receipt of notification of partici-
pation from the board under sub. (6) (b). The time and place
of negotiating sessions shall be established by -agreement
between the applicant and the local committee. Negotiating
sessions:shall be open to the public.

*(b) Determination of negotiability. Either party may peti-

" tion the board in writing for a determination as to whether a
proposal is excluded from negotiation under sub. (8) (a). A
petition may be submitted to the board before a proposal is
offered in negotiation.. A petition may not be submitted. to
the board later than 7.days after the time a proposal is offered
for negotiation. - The board shall conduct a hearing on the
matter-and issue its decision within 14 days after receipt of the
petition. . The decision of the board is binding on the parties
and:is not.-subject- to-judicial -review. - Negotiation on any
issue; including issues subject to-a- petitiOn under-this para-
graph; ‘may ‘continue pending the ‘issuance of the board’s
decision.

(c) Mediation. Negotratmg sessions may be conducted with
the assistance of a mediator if mediation is approved by both
the applicant-and the local committee: Either the applicant or
the local committee may request a mediator at any time
during negotiation.. The. function of the mediator-is to
encourage ‘a-voluntary-settlement by the applicant and the
local’‘committee; The mediator may not compel a settlement.
The:board shall provide the applicant and the local commit-
tee with the names and qualifications of persons willing to
serve as mediators. If the applicant and the local committee
cannot agree on'the selection of a niediator, the applicant-and
the local. committee: may request the board to. appomt a
mediator::

(d) Mediation costs. The mediator shal[ submit a statement
of his or her costs to the applicant, the local committee and
the board.  Except-as otherwise specified in the :negotiated
agreement or-the arbitration.award under sub: (10), the costs
of the mediator shall be shared equally between the applicant
and ‘the local committee.. The local committee’s share of the
mediator’s -costs-shall: be ‘divided :among the participating
municipalities in proportion to the number of members
appointed to the local committee by each participating
municipality. ‘

(e) Failure to par tzczpate default Farlure of the app]rcant
or.the local committee to participate in negotiating sessions
constitutes.default except as provided in this paragraph. Itis

the local committee.
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not default if the applicant or the local committee fails to
participate in negotiating sessions:either for good cause or if
further negotiations cannot be reasonably expected to result
in-a- settlement. . Either party may petition the board in
writing for.a determination as to whether a given situation
constitutes default. The board shall conduct a hearing in the
matter. . Notwithstanding s. 227.03 (2), the decision of the
board on default is subject to judicial review under ss. 227.52
to 227.58. .If the applicant defaults, the applicant may not
construct the facility. If the local committee defaults, the
applrcant may continue to seek state approval of the facility,
is not required to continue to negotiate or arbitrate under this
section and the facility is not subject to any local approval,
notwrthstandmg sub. (5).

(em) Defauit hearing costs. The board shall submrt to the
applicant. and local committee a statement of the costs of a
hearing held under par.(e)to determine whether the failure of
an applicant or. a local committee to partrcrpate in the
negotiation sessions under this subsection constitutes default.
Except. as otherwise specified in an arbitration award, the
costs of a hearing to determine whether a given situation
constitutes default shall be shared between the applicant and
The local committee’s share of the
hearmg costs shall be divided among the participating munic-
ipalities in proportron to the number of members appointed
to the local committee by each partrcrpatmg mumcrpalrty

(f) Submission of certain items to the department. Any item

‘proposed to be included in a negotiated agreement which

affects an apphcants responsrbrhtres under an approved
feasrbrlrty report or plan of operation may be submitted to the
department for consideration.’ An item may be submitted to
the department under this paragraph after agreement on the
item is reached by the applicant and the local committee
either during or at the conclusion of negotiation. The
department shall approve or reject items submitted under this
paragraph within 2 weeks after receipt of ‘the item. The
department shall reject those items which would make the
applicant’s responsibilities less stringent than required under
the approved feasibility report or plan of operation. The
department shall provide written reasons for the rejection.
Items which are ‘rejected may be revised and resubmitted.
The department may incorporate all items which are not
re]ected ‘'under this paragraph into the approved feasibility
report of the plan of operation. The department shall inform
the applicant, the local committee and the board of 1ts
decisions under this paragraph o

() Written agreement. All issues subject to’ négotiation
which are resolved to the satisfaction of both the applicant
and thé local committee and, if necessary, are approved by

the department under par. (f), shall be mcorporated 1nto a

written agréement.

(h) Public hearings. The local committee may hold public
hearings at-any time concerning the agreement in any town,
city or:village: where all or-a portron of the facility is to be
located.”

(i) Submission for approval" Within 2 weeks after approval
of the .written agreement by the applicant and the local
committee, the local committee shall submit the negotiated
agreement to the appropriate-governing bodies for approval.
. (J) Appropridate governing bodies for approval. If the local
committee includes members from a town, city or village
where all-or ‘a’ portion of the-facility is ‘to-be located; the
appropriate governing bodies consist of ‘the governing body
of each-town, city or village where all or-a portion of the
facility is to be located with members-on the local committee.
If the local committee does not include members from any
town, city or village where all or a portion of the facility is to
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be located,. the appropriate. governing bodies. consist.of the
governing body of each participating town, city.or village.

(k) Approval. If the local committee includes ‘members

-from any-town, city or village where all-or a portion of the
-facility: is to be located.and if the negotiated agreement is
-approved by:resolution by each of the appropriate governing
bodies, the negotiated agreement is binding on all of the
‘participating municipalities but if the negotiated agreement is
not approved by any appropriate governing body, the negoti-
ated. .agreement is void. : If the local committee does not
rnclude members from any town, city or vrllage where all ora
_portron ‘of the facility is.to be located and if the negotiated
agreement. is approved by resolution by all of the appropriate
'governrng bodies, . the agreement -is binding on. all of the

 participating municipalities but if the negotrated agreement is
not approved by all of the approprrate governing bodres, the
negotrated agreement is void.

(L) Submtsszon of agreement to. board and department The
apphcant sha]l submit a copy or notrce of any negotiated
agreement approved under par. (k) to the board and the
department by mail within 10 days after the agreement is
approved ,

(10) ARBITRATION. (a) Joznt petztzon for arbztratzon If
agreement is not .reached.on .any items after a reasonable
period of negotiation, the applicant and the local committee
may submit a joint: written.petition to the board to initiate
.arbrtratron under this subsection. ., .

{b) Umlazeral petztzon for arbztratzon Erther the applicant
~or the local committee: may submit an individual written
petition to the board to initiate arbitration under this subsec-
tion but not earlier than 120 days after the local committee is
appornted under sub. (7) (@).-

o) Deczston concerning. arbzzratzon Wrthrn 15 days after
recerpt of a petition to initiate arbitration, the board shall
issue a decision concerning the petition and notify the appli-
cant and. the local committee of that decision. .

(d) Order to continue: negotiation. The: board may issue a
decision ordering the applicant and the local ‘committee to
continue negotratmg for at least 30 days after the date of the
‘otice if, in the judgment of the board arbrtratron can be
avoided by the ‘negotiation of any rémaining issues. -If the
board issues a decision orderrng the apphcant and the local
committee to continue negotiation; “the petition to initiate
arbitration may be resubmrtted after" the extended perrod of
negotratlon e

(¢) Decision to delay arbztratton pendmg submiittal of feasz-
bility report. The board may issue a decision to deldy the ini-
tiation of arbitration until the departmént notifies the board
that it has received a feasibility report for- the-facility pro-
posed by the applicant. The board may decide to delay the
ihitiation of arbitration under this paragraph if the applicant
has not made available information substantially equivalent
to- that -in’ a feasibility repoit.” " The petition ‘to initiate
arbitration may bé resubmrtted after the feasrbrlrty report is
submitted.

~(f) Order for final offers The board may issue a decrsron
ordeting ‘the applicant-and‘the 1ocal committee:to ‘submit
their respective final offers to the board wrthm 90 days after
‘the date-of the notice.-

() Failure to submit final offer. If the local committee farls
to submit a final offer within the time limit specrﬁed under
par. (f), the applicant may continue to seek state approval of
the facility, is not required to continue to negotiate or
arbitrate under this section and. the facility is'not subject to
any local approval, notwithstanding sub. (5). If the applicant
fails to submit a final offer within the time limit specified

‘may continue’ during:the atbitration process. :
‘subject to negotiation is résolved to-the satisfaction of both
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under par. (f), the applicant may not construct or operate the
facility

{(hY Final offers. A final offer shall contain the final terms
and conditions relating to the facility proposed by the appli-
cant or the local committee and any information or argu-
ments in support of the proposals. Addrtrona] supportmg
information may be submitted at any time.

(i) Issues and items in final offer. A final offer may rnclude
only issues subject to arbitration under sub. (8). A final'offér

‘may include only items offered in negotiation except that a

final offer may not include items settled by negotratron and
approved under sub. (9) (k).

() Contimied negotiation; revised final offers. Negotratron
If an issue

the applicant and ‘the local committée and; if necessary, is
approved by- the department undet sub. (9) (f), it shall be
incorporated into a written agreement and the final offers
may be amended as piovided under par: (n). :

(k) "Public hearmgs The local committee may conduct
publrc hearings on the proposed final offer prior to submit-

vtrng the final offer to‘the governmg bodies tinder par. (L).

(L) Submission for approval The final offers prepared. by
the local commrttee are requrred to be submrtted for appr oval

munrcrpahty before the final offer is submitted to the board.

(m) Public documents The final offers are public docu-
ments and the board shall make copies availablé to the public.

(n) Amendment o/ offer After the final offers are submitted
to the board, neither the applrcant nor the local committee
may amend its final offer except with the written permission
of the other party. .. Amendments proposed by. the local

‘.commrttee are requrred to be approved by the participating

munrcrpahty to which the amendment relates.- If the gov-

.erning body of any participating munrcrpahty fails to approve
jthe final offer prepared by the local committee, the applicant

may ameénd those portrons ‘of his_or her final offer which
pertam to that municipality wrthout obtarmng written per-
mission from the local committee:

(o) Public meeting. Wrthrn 30 days after the last day for

'submrttmg final offers, the board shall conduct a public

meeting in.a place reasonably close to the location of the
facility to provide an opportunity for the apphcant and the

local committee to explain or present supporting arguments

for their final offers. The board may conduct additional

:meetmgs with ‘the app]rcant and the local committee as
necessary. to prepare its arbitration award. The board may

administer. oaths, issue summonses under s. 788, .06 and drrect
the takmg of deposrtrons under s. 788.07. _

(p) Arbitration award. Within 90 days after the last day for
submitting final offers under par. (f), the board may issue an
arbitration award with the approval of a minimum of 5 board
members It the board. fails to issue an.arbitration award

JWithin this perrod the. governor shall issue an arbitration
'faward within 120 days after the last day for submitting final

offeis under par. ®. ‘The arbitration award shall adopt,

‘without modification, the final offer of éither the apphcant or

the local committee except that.the arbitration award shall
delete those items which are not subject to arbitration under
sub, (8) or are not consistent with the legislative findings and
intent under subs. (1) and’ (2) A copy of the arbitration

award ' shall ‘be' served on the applrcant and the local

committee.
() Award is-binding; approvalnot required. If the applicant
constructs and operates the facility, the arbitration award is

‘binding on the applicant and the participating municipalities
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and does not require approval by. the participating
municipalities.

(r) Applicability of arbitration statutes. Sections 788.09 to
788.15 apply to arbitration awards-under this subsection.

...(s) Environmental impact. An arbitration award under this
subsection is.not a'major state action under s. 1.11 (2).
(11) SUCCESSORS IN INTEREST. Any provision in a negotiated
agreement or arbitration award is enforceable by or against
the successors in interest of any person directly affected by the
award. A personal representative may recover damages for
breach for which the decedent could have recovered.
(12) APPLICABILITY. (a) Solid waste disposal facilities. 1.
This section applies to new or expanded. solid waste disposal
facilities for which an initial site report is. submitted after
March 15, 1982, or, if no initial site report is submitted, for
which a feasibility report is submitted after March 15, 1982.
& 2. This section does not-apply, to modifications to a solid
waste disposal facility which do net constitute an expansion
of the facility or to a solid waste disposal facility which is
exempt from the requirement of a feasibility report under ss.
144.43 to 144.47 or by rule promulgated by the department.
(b) Hazardous waste facilities. 1. This section applies to all
new or expanded hazardous waste facilities for which an
initial site. report is submitted after March 15, 1982, or, if no
initial site report is submitted, for which a feasibility report is
submitted after March 15, 1982.
2, Except as provided under subd. 1 and par. (c), only subs.
(3) and (5) (a) and’' (b) apply to a hazardous waste facility
‘which is in existence on May 7, 1982, which has a license, an
‘interim license or a variance under s. 144.64 or the resource
conservation and recovery act and which complies with all
local approvals applicable to the facility on May 7, 1982.
3. Only subs. (3) and (5) (@) to (c) and (e) apply to a
hazardous waste treatment or'storage facrhty which accepts
Waste only from the licensee.
" ©E Xisting solzd waste disposal fac:lztzes or hazardous waste
facilities. 1. This section applies to an existing solid waste
disposal’ facility -or hazardous waste facﬂlty which shall be
treated as a new or éxpanded facility upon the adoption of a
siting resolution by any affected munlcrpalrty undet sub. (6):

@ At'any time during the life of a- solid waste disposal
facrlrty or a hazardous waste facility if the owner ot operator
and one or’more affected mumcrpalrtles agree to negotrate
and arbitrate under this section.

b When a- negotrated settlement or arbitration award
'under this section pr ovides for the reopemng of negotiations.
" ¢."At-any time after the date specified in the feasibility
'report if such'a date has been specsﬁed under s. 144.44 (2) (),
as the proposed date of closure of a solid or hazardous waste
disposal facility and if the facrhty is not closed on or before

‘that date. '

" 2. Except as provrded under subd. 1 and pars. (a), (b) and
(d), only subs. (3) and (5)(a) and (b) apply to an existing solid
waste disposal facility or a hazardous waste facility.
@ Nonappltcabzlzty to mining waste facilities. This section
does not apply to any waste facility which is part of a
prospectmg or mrnmg operatron with ‘a permlt under s

144 84 or'144.85.

“History:  1981'¢'374; 1983 4. 128; 1983 a_ 282 5. 6 to 32, 34; 1983 a. 416's.
19 1983 a.5325. 36; 1983 a. 538; 1985a. 182, 57;1987 a. 27 204, 399; 1987 a.
403 s. 256:. .

Wisconsin’s landfrll negotratron/arbltratron statute.
WBB Nov.; 1985.

Down in the dumps and-wasted: The need determination in thc Wisconsin
landfrll siting process 1987 WLR 543.

‘Riud and Werner,

144.446 Landml official liability. (1) DEFINITION. As used in
‘this-section, “landfill official” means any officer, official,
‘agentor employe of the state, a political corporation, govern-
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mental subdivision or public agency engaged in the planning,
management, operation-or approval of a solid or hazardous
waste disposal facility.

(2) EXEMPTION .FROM LIABILITY. A landfill official is im-
mune from civil prosecution for good faith actions taken
within the scope of his or her official duties under  this

subchapter.
History:  1983.a.410; Stats. 1983 s. 144,795; 1983 a. 538 s 158 Stats. 1983

's. 144,446

'144.447 Acquisition of property by condemnation. (1)

DerINITION. Ini this section, “property” includes any interest
in land mcludmg an estate, easement, covenant or lien, any
résttiction or limitation on the use of land other than those
imposed by exercise of the ‘police power, any building,
structure, fixture or improvement and any per sonal property
directly connected with land.

(2) PROPERTY MAY BE CONDEMNED. Notwithstanding s.
32.03, property intended for use as a solid or hazardous waste
facrlrty may be condemned if all of the followmg condrtrons
are met:

(a) Thé-entity proposing to acquire the property for use as
a solid or hazardous waste facility has authority to condemn
property for this purpose.

(b) The property is determined ‘to be feasible for use as a
solid or hazardous waste facility by the department if that
determination is tequired under s. 144.44 (2).

(c) The property is acquired by purchase, lease, gift or

‘condemnation by a municipality, public board or commis-

sion or any other entity, except for the state, so as to bring the
property within the limitations on the exercise of the general
power of condemnation under s. 32.03 within:

1. Five years prior to the determination of feasibility if a
determination of feasrbrhty is requlred for the facility under s.
144.44 (2).

" 2. Five years prior to the service of a yurrsdrctlonal offer
under s. 32.06 (3) if a determination of feasibility is not

‘required for the facility under s. 144.44 (2)

History: 1981 ¢.374.

144.448 Duties of rnelalllc'mlnrng council. (1) The metallic

‘mining council shall advise the department on the implemen-

tation of ss.. 144.435, 144.44, 144.441, 144.442, 144.444,
144.445, 144.60 to 144.74 and 144.80 to 144.94 as those
sections relate to. metallrc mining in thrs state.

(2) The council shall serve as an advrsory, problem-solving
body to_work- with and advise the department on matters
relating to the reclamation of mined land in this state and on
methods of and criteria for the location, design, construction

and operatlon and maintenance of facilities.for the dlsposa]

of metallic mine-related wastes,

(3)-All rules proposed by the department relatmg to the
subject,s specified- in: this section shall be submitted. to the
council for review and comment prior to the time the rules are
proposed in final draft form by the department. The depart-
ment shall transmit the written comments of all members of
the council submitting written comments with the summary
of the proposed rules to the presiding officer of each house of
the legrslature under s. 227.19 (2).

(4) Written minutes of all meetings of the council shall be
prepared by the department and made available to all inter-

ested parties upon request.
History: 1979 c¢. 355; 1981 c.374s 148 1983 a. 410 s. 2202. (38) 1985 a
82 '

i44.449 Tire'dumps. (1) DEFINITIONS. In. this section:
“(a) “Nuisance” mieans an unreasonable danger to publrc

‘health, safety or welfare or the environment.
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(b) “Tire:dump” means any. location that is used for
storing or:disposing of waste tires.

2 (c) “Waste tire” has the meaning given under s. 84.078 (1)

®).. - . S .

(2)' DEPARTMENT AUTHORITY; ABATEMENT. If the depart-
ment determines that a tire dump is a nuisance, it shall notify
‘the person responsible for the nuisance and request that the
{tires be processed or removed within a specified period. If the
person fails to take the requested action within the specified
period, the department shall order the person to abate the
nuisance within a'specified period. If the person responsible
‘for'the nuisarce is not the owner of the property on which the
tite-dump:is located, the department may order the property
owriér- to permit abatement of the nuisance. If the person
responsible for the nuisance fails to comply with the order,
the department may take any action necessary to abate the
nuisance; includingentering the property where the tire dump
1is located and-confiscating the waste tires, or arranging to
have the waste tires-processed or removed.

(2r) ENFORCEMENT ACTION. To carry out a nuisance abate-
ment under sub. (2); the department may refer a nuisance
abatement to the attorney general for enforcement action.

A) APPLICABILITY This sectron does not apply to any of
the following: ~
" (a) A retail business premises where tires are sold if no
more than 500 waste tires are kept on the premises at one
time.

(b) The premises of a. tire retreading business if no more
than 3, 000 waste tires are kept on the premises at one time.

(c) A premises where tires are removed from motor vehi-
cles in the ordinary course of business if no more than 500
waste tires are kept.on the premises at one time.

(d) A solid waste disposal facility where no more than
60,000 waste tires are stored above ground at one time if all
tires received for storage are processed, buried or removed
from the facility wrthm one year after receipt. '

(e) A site where no more than 250 waste tires are stored for
agricultural uses.

(f) Assite where a recovery actrvrty, as defined in s. 159.17
1 (a), is carried on if no more than a 6-month inventory of
tires is kept on the site. .

(g) A site where waste tires are stored for use in construct-
ing artificial reefs in waters of the state.

_(h) An-artificial reef constructed of waste tires.

(i) /A construction site where waste tires are stored for use
or-used in road surfacmg and construction of embankments.

G) .A solid waste disposal facility where waste tires are
buried in comphance with. _rules promulgated by .the

: department

-(4) ABAIEMENI PRIORITIES The order of prrorrty for the
department s abatement activities under sub. (2) shall be as
follows:

' (a) Tire dumps determined. by the department to contain

“more than 1,000,000 tires., -

. (b)), Tire dumps which constitute.a frre hazard or threat to
publrc health.

.(c) Tire dumps in densely populated areas.

+:(d). All other: tire dumps. . :

- (8) RECOVERY OF EXPENSES. The department may ask the
attorney general to-initiaté a civil action to recover from the
person responsible for the nuisance the reasonable and neces-
sary costs incurred by the department for its nuisance abate-
ment -activities and its administrative and legal expenses
related to the-abatement. The department’s: certification of
expenses shall be prima facie evidence that the expenses are
reasonable and necessary.. - ,
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-(6) OTHER ABATEMENT. This section does. not change the
existing authority of the department to enforce any existing

laws or of any person to abate a nuisance. The department

may reimburse a person for the costs of any such abatement.
History: 1987 a. 27, 110; 1987 a. 403 5. 256; 1989 a 335s. 89

.144‘.'45 Research. The ‘depar‘tment may conduct or direct

scientific experiments, investigations, demonstration grants
and research on any matter relating to solid waste disposal,
including, but not limited to, land fill, disposal and utllrzatron
of ]unked vehicles, and productron of compost.

144.453 Disposal and treatment records. (1) SUBMISSION
OF INFORMATION. The owner or operator of each solid waste
treatment facility at which solid waste is converted into fuel
or burned and of each solid waste disposal facility shall

‘annyally submit to the depar tment a report containing all of

the following information:

(2) The name of the owner of the facility.

" (b) The location of the facility.

(c) For a solid waste disposal facility, the remaining
capacity available for disposal.

* (d) A list of all licensed haulers transporting waste to the
facility for disposal or treatment in the previous year.

" (e) A list of the states of origin of solid waste disposed of or
treated at the facility in the previous year and the amount, by
weight, of that solid waste originating in each state."

(2) MAINTENANCE OF RECORDS. Except as provided in s.
144.433 (2) (a) 2, the department shall separately maintain as
a publrc record, for each solid waste facrlrty, the reports

:requlred by sub. (1). -

Hlstory 1989'a. 335

144.455  Dump closure cost-sharing grants. (1) DEFINI-
1IONS. In this section: - .
(a) “Nonapproved: facility” has the meaning given in s.

144.441 (1) (c).

(b) “Political -subdivision” means a city, village, town,

county or;town sanitary district.

+(2) APPLICATION. A political subdivision that.closes a
nonapproved facility which it owns may apply to the depart-
ment for a'cost-sharing grant.' The application shall include
information requested by the department. The department
may establish- a deadline for applying for a cost-sharing
grant.

(3) ApprovAL. The department shall approve a grant only
for closure costs that it determines are reasonable and neces-
sary... .Closure costs::do not include . the costs of taking
remedialaction. The department may approve a cost-sharing
grant only if the nonapproved facility is. closed -under the
department’s rules in effect on May 11, 1990, and if the
closure is approved by the department.

(4) Cosr- SHARING GRANT AMOUNT. (a) Except as provrded

.equal to 50% of the amount by whrch the reasonable and

necessary costs of closing the nonapproved facility exceed an

‘amount equal to $10 times the populatron of the political

subdivision, based on the most recent population estimates
by the department of administration under s. 16.96. If a
political subdivision closes more than one nonapproved

facility, the reasonable and necessary costs incurred by the

political subdivision in closing all of the nonapproved facili-
ties shall be combined to determine the amount of the grant
under this subsection. If 2.or-more political subdivisions are

joint owners of a nonapproved facility which is closed, the

department shall use the total population of the -political

‘subdivisions in determining the amount of the grant under

this subsection.
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(b) A’political subdivision may not receive more than
:$400,000- underthis section. The department shall prorate
grant awards if necessary to prevent: the total amount of
payments under sub. (5) from exceeding $20, 000 000 over 10
years.

(5) PAYMENT OF GRANT. The department shall make grant
paymernts annua]ly over a 10-year period. Each grant pay-
ment_shall equal 10% of the total grant to a political
fsubdrvrsron C

(6) APPLICABILIIY This section apphes to any nonap-
proved facility that'is closed by a political subdrvrsron after

January 1, 1988. -
History: . 1989a 335..

144.46 Shoreland and floodplain zoning. Solid waste facil-
ities are prohrblted within areas under the jurisdiction of
shoreland and floodplain ; zoning regulations adopted pursu-
ant to ss. 59.971, 61.351, 62.231 and 87.30, except that the
department may issue permits authonzmg facrlltres in'such

arcas.

History: 1981 c. 374 s. 148; 1983a 416's.19.

144.465 - Review of alleged vxolallons Any 6 or more
citizens.or any municipality may petition for a review of.an
alleged violation of ss. 144.43 to 144.47 or. any rule promul-
gated or special order, plan approval, license or any term or
condition of a hcense issued under those sections in the
following manner: ~
(1) They shall submit to the department a petltron 1dent1fy-
mg the alleged violator and setting forth in detail the reasons
for believing a violation occurred. The petition shall state the
name and address of a person within the state authorized to
receive service of answer and other papers in behalf of the
petitioners arid the name and ‘address of a person authonzed
to appear at a hearing in behalf of the petitioners.

(2) Upon ‘receipt ‘of a petition- under this section, the
department may:

i-(a) Conduct a hearing in the matter within 60 days of
receipt of the petition. A hearing under this pardagraph shall
be a contested case under ch. 227 Within 60 days after the
close of the hearing, the department shall either:

1. Serve written notice specifying the law or rule alleged to
‘be-violated,:containing findings-of fact, conclusions of law
and an-order, which shall be subject to review under ch. 227;
or .

- 2. Dismiss the petition. .

- (b) Initiate-action under s. 144. 47

+(3) If the: department determines that a. petition was fxled
,_mahcrously or in bad faith, it shall issué a finding to that
effect, -and -the  person cOmplained against i$ entitled:to
recover-expenses on the hearmg ina crvrl action. . s

History: 1981 ¢. 374. : o

144, 469 Penaltles (1) (a) No person rnay treat, store or
,chspose of hrgh-volume industrial waste, as deﬁned under s.
144.44 (7) (2) 1, in violation of a testing requirement -or
v,condrtron of an exemptlon under s. 14444 (7) () 4.
“(b) No- person may violate a testing requirement or condi-
tion of ; an exemption from regulation under's, 144.44 (7) (g) 3.
(2) A person who violates sub. (1) shall forfeit not less than
$10 nor more than’ $25 000 for each vrolatlon Each day of

violation is a separate offense L
Hlstory 1985 a 46, -

144 47 Vlolahons enforcement. (1) (a) If the department
-has reason to believe that a violation of ss. 144.43 to 144.47 or
-any rule promulgated or special order, plan approval, or any
term or ‘condition of a license. 1ssued under those sectrons
occurred, it may:
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1. Cause written:- notice to be served upon:the alleged
violator. The notice shall specify the law or rule alleged to be
violated, and contain the findings of fact on which the charge
of violation is based, and, except as provided in s. 144.44 (8),

-may: include an order that necessary corrective- action be

taken ‘within a reasonable time. . This order shall become

effective unless, no later than 30 days after the date the notice

and order are served, the: person named in the notice and

‘order requests. in writing a hearing -before the department.

Upon suchrequest, the department shall after due notice hold
a hearing. Instead of an order, and except as provided in s.
144.44 (8),. the department may require that the alleged

.violator appear before the.department for a hearing at a time

and _place specified. in-the: notice -and answer the charges
complamed of;or - .

2. Initiate action under s. 144 98,

(b). If -after -such: hearing: the department finds that a
violation -has occurred,. it shall affirm-or -modify its order
previously issued,.cor -issue an- appropriate order for the
prevention, abatement or control of the problems involved or

-for-the taking of other corrective action as may be appropri-

ate. If.the department finds that no violation has occurred, it

shall rescind its order, Any order issued as part of a notice or

after hearing may prescribe one or more dates by which
necessary action shall be taken.in preventmg, ~abating or

controlling the violation, .
History: 1979 ¢ 34; 1981 c. 374,

144.50 Used oil fuel. (1) DEFINITIONS. In this section:
(a) “Used oil” means any petroleum-derived or synthetic
oil which, as a fesult of use or'mianagement; is contaminated.

““Used oil” includes, but is fiot limited to, the followmg

1. Enginé, turbine and gear lubricants.

V2, Hydraulic fluid, mcludmg transmission fluid.

3. Metalworkmg fluid; ‘including - cutting, grinding,
machining; rolling, stampmg, quenching and coatmg oils.

. 4. Insulating fluid or coolant

" (b) “Used oil fuel” means any fuel desrgnated by the
department by rule that contains used oil or is produced from

used oil'or from'a comblnatron of used oil and other material.

(2) NOTIFICATION. (a) ‘A “person who does any' of the
following shall notify the department of the location and
description of each facr]rty used and the descnptron of the
used oil fuel:

1. Owns'or oper: ates a facility that prodiices used oil fuel or
a facrhty that tecovers energy by burning used oil fuel.

*2. Distributes ot markets ‘used oil fuel’ :

' (b) The department may by rule exempt specific per sons or

facrhtres from the requirements of par: (a).

(3) INSPECTIONS AND RIGHT OF ENTRY. Upon the request ‘of

‘any officer or employe of the department and with notice
‘provided no later than upon the officer’s oremploye’s arrival,

any person subject to sub. (2) (a) shall permit the officer or
employe access to vehicles, premisés and records relating to
used oil fuel at any reasonable time:- An'officer or employe‘of
the department may take samiiples of any used oil fuel. The
officer or employe shall commence and complete inspections
with reasonable.promptness. “ The officer-or employe shall
give the person a receipt for each sample taken: and, upon
request, half .of the sample. 'The:department shall promptly

furnish the person:with-a copy of the results of the analysis of

each sample and a copy of the inspection.report.
" (4) ENFORCEMENT; PENALTIES..(a) Compliance orders. If the

‘department determines that any.person is in violation of sub.
(2)(a)or (3).or-anyrule promulgated under this section; the

department may:do one or more of the following:
1. Give the person written notice of the violation.
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.2. Issue a special order. requiring compliance within a
specified time period... .

. 3. Refer: the matter to the department of. justice for

enforcement unders: 144.98.
. (b) Department of justice action; disposition. The depart-
ment:of‘ justice may initiate the legal action requested by the
department under par. (a) 3 after receipt of the written
request.’ In-any.action commenced by it under this para-
graph; the department ‘of justice shall, prior to stipulation,
consent order, judgment or other final disposition of the case,
consult with the departmerit for the purpose of determining
the department’s views on final disposition. The department
of justice may not enter into a final disposition different than
that previously discussed without first informing the
department ,

. (¢) Penalties. 1. Any person who vrolates sub ) (@@)or(3)
or:any rule promulgated: or special order:issued under this
section shall forfeit not more than $25,000 for each violation.

2. Any person who intentionally makes any false statement
or representation in complying with sub.-(2) (a) shall be fined
not more than $25,000 or imprisoned for-not more than one
year in-the county. jail or both. - For a:2nd or subsequent
violation, the person shall be fined not more than $50,000 or
imprisoned for not more than 2 years or both.

(d) Venue. Any action on a violation shall be commenced
in-the circuit court for the county in: which the violation
occurred.: If all parties stipulate and the circuit court for
Dane county: agrees; the proceedings may be transferred to

the circuit court for Dane county.
Hrstory 1987 a. 384

144, 52 Conhdenhallty of records; used oil collection facil-
ities and used oil fuel facilities. (1) RECORDs. Except as
provrded ‘under sub.: (2), records and other information
furnished to or obtained by the department in the administra-
tion of ss. 144 50 and 159 15 are public records subject tos.
19 21.

@2 CONr-rDENrrAL Rracoru)s (a) Applzcatzon Any person

subject to s. 144.50 or 159.15 may seek confidential treatment
of any records or other information furnished to or obtained
by the department in the admrnrstratron of s. 144 50 or
159 15. :
“(b) Standards for granting confidential status. Excépt as
provided under par. (c), the department shall grant confiden-
tial ‘status for any records or information ‘received by the
department and certified by the applicant- as relating to
production -or sales figures or-to processes or production
unique to 'thé applicant of which would tend to-adversely
affect the competitive position of the applrcant if made
public.

i(c) Emission data; analyses and summaries. The department
may not grant confidential status for emission‘data.  Nothing
in'this subsection prevents the department from using records
and other information in compiling or publishing analyses or
summaries relating to the gencra! ‘condition of the environ-
meént if the analyses or summaries do not identify a specific
applicant or facility or reveal records or other mformatron
' gr anted confidential status.

(d) Use of confidential records. Except as provided under
par. (c)-and this paragraph,-the department or the depart-
ment of ‘justice may use records and other information
granted confidential status under this-subsection only in the
administration-and enforcement of s. 144.50 or 159:15.. The
department or the department - of -justice may release. for
geneial distribution records-and other information granted
confidential ‘status under: this subsection if -the applicant
expressly agrees to the release. ° The department or- the
department -of justice may release on a limited basis records
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and other information granted confidential status under this
subsection if the department or the department of justice is
directed to take this action by a judge or hearing examiner
under an order which protects the confidentiality of the
recotds or other information. The department or the depart-
ment of justice may . release to the U.S. environmental protec-
tion agency ot its authorized representatrve records and other
information granted confidential status under this subsection
if the department or the department of justice includes in each
release of records or other information a request to the U.S.
envrr onmental pr otéction agency or its authorized represent-
ative to protect the conﬁdentralrty of the records or other

information.
History: 1987 a. 384; 1989 a: 3355 89

144.60 Hazardous waste management (1) TiTLE. Sections
144.60 to 144.74 shall be known and may be cited as the
“Hazardous Waste Management Act”.

(2) DECLARATION OF POLICY. The legrslature ﬁnds that
hazardous wastes, when mismanaged, pose a substantial
danger to the environment and public health and safety To
ensure that hazardous wastes. are properly managed within
this state, the legrslature declares that a state-administered
regulatory program is needed which:

(a) Relies upon private industry or local units of govern-
ment to provide hazardous waste management services.

(b) Requires the transportatron storage, treatment and
disposal of hazardous wastes to be performed only by li-
censed operators.

(c) Requires generators of hazardous waste to utilize
operators ‘licensed to transport, treat, ‘store or-dispose of
hazardous wastes.

(d) Does not interfere with, control or regulate the manu-
facturing processes which generate hazardous wastes.

" (e) Ensures the maintenance of adequate records on, and
the repor trng of, the disposition of all hazardous wastes erther
generated in or entering this state.

.(f) Encourages to the extent feasible, the reuse, recyelrng or
reduction-of hazardous wastes. :

- (g) -‘Provides -adequate care and: protection of disposal
facilities after the facilities cease to accept hazardous wastes.

. (h) ‘Provides - members of the public and units of local
government an oppor tumty toreview and comment upon the
construction, operation and long-term- care of ‘hazardous
waste-management facilities: -

“.(i) Meets the minimum requrrements of the resource con-
servation and’ recovery act.” ,

(3) RULES ON'METALLIC MINING WASIES. The requrrements

of ss. 144.60'to 144:74 shall be subject to s. 144.435 (2). -
glrstory 1977 ¢. 377;:1979 ¢. 89; 1979.¢. 175:5.°53; 1981 ¢. 374 55.82, 148,
15

The right to a decent burial: Hazardous waste and its regulatron in Wiscon-
sin:: Harrington, 66 MLR 223 (1983):

Changes in the ownership of hazardous waste drsposa] sites: Original and
successor habrhty Kelly 67 MLR 691 (1984)

144 61 Deﬂmtions In SS.: 144 60 to 144. 74

(1) “Closmg” has the meamng desrgnated under s. 144. 43
(lm)

(2) “Depar tment” means- the department: of natural
resources. :

‘(3)*“Disposal” ‘means the drschar ge, deposrt m]ectron
dumpmg, spilling, leaking or placmg of any hazardous waste
into or oh-any-land or water in a manner which’may permit
the hazardous waste or-any hazardous constituent to’be
emitted into. the air, to be discharged into any waters of the
state or otherwise to enter the environment. “Disposal” does
not:include the generation, transportation, storage or treat-
ment of hazardous waste. ' . .
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(4) “Generation” means the act or process of producing
hazardous waste but does not rnclude any’ manufacturrng
process.

(5) “Hazardous waste “waste” means any solid waste
rdentrﬁed by the depar tment as hazardous under s. 144.62 (2).

" (5m) “Hazardous waste facility” means a site or structure
for the treatment, storage or disposal of hazardous waste and
rncludes all of the contiguous property under common own-
ershrp or control surroundrng the site or structure

(6) “Hazardous waste management means the systematrc
source reductron, collection, source separatron storage,
transportatron exchange pr ocessrng, treatment recovery
and disposal of hazardous wastes. )

) “Long—term care has the meamng desrgnated under S.
14443 (3).

ey “Manrfest” means ‘a’ form used for rdentrfyrng the
quantity, composition and the orrgrn, routmg and destmatron
of hazardous: waste durrng its transport

(9) “Peérson” means an individual, owner, operator, corpo-
ratron partnershrp, association, munrcrpalrty, interstate
agency, state’ agency or federal agency, department or
instrumentality.

.. (9m) “Resource conservatron and recovery act means the
federal résource conservatron and recovery act, 42 USC 6901
to 6991i, as amended on November 8,1984. ,

(10) “Storage” means the ho]drng of hazardous waste fora
temporary period, at the end of which period the hazardous
waste is to be treated or disposed. _

(11) “Termrnatron has the meamng desrgnated under S.
144 43 (8).

(12) . “Transport’” means the movement. of hazardous
wastes between: facilities :which: are subject to or require a
license under this- subchapter or- the resource conservation
and recovery act. -

(13) “Treatment” means. any method techmque or pro-
cess; including neutralization, which follows generation and
which is designed to change the physical, chemical or biologi-
cal character or composition of any hazardous waste'so as to
neutralize the hazardous waste or:so as to render the waste
nenhazardous, safer for transport;- amenable._for recovery,
amenable for storage.or reduced ‘in. volume “Treatment”
includes incineration,

(14) “Treatment facrlrty” means a facrlrty at whrch hazard-
ous waste'is subjected to treatment:and may include a-facility
where hazardous waste is generated. .This term does not
include-a waste water treatment facility whose discharges are
regulated under ch: 147 unless: the-facility is required to be
permitted as a hazardous waste treatment facility under the

resource conseryatron and recovery act.
Hrsto;y 1977¢. 377;1979 c. 34; 1981 C. 374ss 83to 88, 150; 1983a 298;
1987 a . ;

144.62 Powers and duties of the department. (2) (a) The
department shall promulgate by rule criteria identical to
those: promulgated: by the. U:S. environmental protection
agency under s. 6921 (a) of the resource conservation and
recovery act for identifying the characteristics of hazardous
waste. The rules shall require that any person generating-or
transporting, or owning or.operating a facility.for treatment,
storage or disposal of, any hazardous waste or any substance
which: meets the.criteria shall. notify the departr_nent of that
fact -within 90 days.after the promulgation of the rule.:

< (b) 1::The department shall promulgate by rule a hst of
hazardous wastes.: .

“: 2. Except-as pr ovrded under subd 3 the list of hazardous
wastes shall be identical to the list promulgated by the U:S.
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environmental protection agency under s. 6921 (b) of the
resource conservation and recovery act. ‘

3. The départment may include or retain on the list of
hazardous wastes any additional solid waste not included on
the list promulgated: by the U.S. environmental protection
agency if the department determines that the additional solid
waste-has characteristics ‘which identify it as a hazardous
waste based .on the criteria promulgated under par. (a) and if
the department determines that the inclusion or retention is
necessary to protect public health, safety or welfare.: The
department shall issue specific findings and conclusions on
which'its determinations are based and shall include or retain
the addrtronal solrd waste on the: lrst of hazardous wastes by
rule. ..
(c) The department shall pr omulgate by rule a list of
hazardous constituents which shall include, but need not be
limited: to, the hazardous constituents specified in 40 CFR
261, appendix VIII. The department may not list a hazardous
constituent which is not specified in 40-CFR 261; appendix
VIII unless it ‘determines that the listing of the constituent is

necessary. to- protect public health, safety or welfare. The

department shall issue specific findings and conclusions on
which such a determmatron to lrst a hazardous constituent is
based.

'(3) The- department may, "by rule, prohibit- particular
methods of treatment or disposal of particular hazardous
wastes, upon ‘a finding that . restrictions on treatment or
disposal miethods are necessary to protect pub]rc health and
safety or the environment.

4) The depar tment may enterinto a compact with agencres
management and regulatron of hazardous wastes.

(5) The department may exempt by rule any person who
generates, transports, treats, stores or drsposes of hazardous
wastes. from any provision under ss. 144.60 to 144. 74 or from
any rule promulgated under those sections if the generation,
transportatron, treatment,  storage. or disposal does not
present.a srgmﬁcant hazard to pubhc health and safety or the
envrronment

(7) In developing requrrements for licenses to transport
hazardous waste under s. 144.64 (1), the department shall
maintain consistency. with rules promulgated by the depart-
ment of transportation... ‘

(8) The department shall adopt rules whrch prescrrbe
requrrements for: .

(@) The establrshment and mamtenance of records

(b) The making of reports, including the manifest to be
used during the transport of hazardous waste.

(c) Sampling and analysis.

- (d) Installation, calibration, use and maintenance of moni-
torrng equipment,- s

~-(e)-The design, constructron, operatron closrng and long—
term care of hazardous waste facilities. ,

(f) Corrective action under s..144,735.

" (8m) The department may promulgate rules which specrfy
the ‘duration-of licenses issued under s. 144.64 (2).

(9) The department, in cooperation with the university of
‘Wisconsin extension and other interested parties, shall de-
velop educational programs.and offer technical assistance to
persons intérestéd in:hazardous waste management.

-1 (10)-(a) The department shall promulgate:rules under sub.
(2)(a) and (b) which'establish not less than 2 nor more than 4
classes -0f: hazardous-.waste ‘and shall assign wastes. to a
particular class.: The classes shall be based .upon the relative
degrees of hazard-posed by:the waste: Standards established
under:ss; 144.60 to'144.74 for hazardous waste facilities or. for
equipmentwhich transports hazardous waste shall recognize
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and: differentiate between the classes of ‘waste which-the
facility. or equrpment is mtended to.transport, treat, store.or
drspose

“(b) In determrmng the relatrve degrees of hazard of classes
of wastes under par. (a), the department shall consider the
following: -

1. The amounts of wastes and the concentratrons of the
harmful or potentially harmful. components of the wastes;

-2, The likelihood of exposure to. humans or the.environ-
ment of the harmful or potentially harmful components of
the wastes: based: upon-the mobility and stability of harmful
compeonents, and the biological or chemical conversion of the
components to other harmful chemicals; and -

. -3. The harm to humans or the environment resultrng from
the _exposure identified under subd. 2 from the. harmful
omponents ,

C(12)If facilities or equrpment subject toss. 144 60 to 144 74
are also subject to regulation by the departrnent under other
statutes or rules, the department shall integrate its. regulatory
processes to avoid, duphcatrve or contradrctory actions or
requrrements

(13) The- department may waive. comphance wrth any
requirement.under-ss. 144,60 to 144.74 or shorten the time
periods under ss. 144.60. to 144.74 to the extent necessary. to
prevent an emergency-condition threatening pubhc health,
safety or welfare or the environment. :

(14) The department may inspect hazar dous waste facrlrty
constructron projects to determine complrance with ss. 144.60
to 144.74.and rules promulgated and hcenses 1ssued under

those sections. ..
“History: 1977 ¢. 377; 1979 ¢. 34s 2102 (39) (g), 1981¢ 374 ss 89 to 95
148, 150 1983 a. 298, 410 1987 a. 27, 384.

144 63 Generahon Any person generatmg sohd waste shall
determine if the solid waste is'a hazardous waste. -Any person
generating hazardous. waste shall:. . :

“(1) Be responsible for testing programs needed to deter-
mine whether any material generated by them is a hazardous
waste for purposes of ss. 144.60 to 144.74.. .

(2) Keep records that. accurately 1dentrfy ;

. (a). The quantrtres of hazardous waste generated; ,

“(b) The hazardotus constrtuents of hazardous wastes which
are significant because of quantity or potential harmfulness
to human health or the environment; and . .

(c) Thé disposition of hazardous wastes.

(3) Label any container us d for the storage transport or
disposal of hazardous waste to aocurately 1dentrfy its contents
and associated hazards.”

(4) Use appropriate containers for hazardous waste o2

() Furnish information on the general chiemical composr-
tron of ‘hazardous ‘waste to persons transportrng, treating,
storing or disposing of hazardous wastes, and on any precau-
tions recommended ‘to"ensure safe handhng of hazardous
waste.

(©) Comply with rules relatlng to use. of a manlfest system

(7). Submit all reports requrred under ss, 144.60 to 144.74
and rules promulgated under those. sectrons .

(8) Comply with rules relatrng to notrﬁcatron under s.
144.62 (2).”

(9) Arrange that all wastes generated by them are trans-
ported treated, stored or drsposed of at facilities. holdmg a
license’ issued under ss. 144.60 to 144. 74 or 1ssued under the

resource conservation and recovery act.’
Hlstory 1977c 377 1981 ¢ 374 ss: 96 150 987 2 384

144 64 L:censes (1) TRANSPORIAI‘ION (a) No person may
transport hazardous waste wrthout a lrcense 1ssued under this
subsection.: . , .

.operating :license -under this- subsection. .

WATER, SEWAGE; REFUSE, MINING AND AIR POLLUTION 144.64

(b): Licenses issued: under - this subsection. shall require
comphance ‘with rules'of -the department. The rules shall
establish standards for the following:

2’k Record ‘keeping conceining hazardous waste trans-
ported and its source and dehvery pornts

b2 Labeling procedures. -

3! Use of a manifest system.

"4y Containers used to transport waste.

5. Equipment operator qualrﬁcatrons :

(c) Licenses issued under this subsection may be denied,

'suspended ot revoked for grievous and contmuous failure to
'comply with the rules adopted under par (b). '

(2) TREAIMENI STORAGE OR DISPOSAL (a) The storage of

"hazardous waste at the generatron site by the generator of
‘that waste for a perrod ofless than 90 days is not subject to

this subsection.” The storage of hazardous waste for a period
of less than 10 days is exempt from this subsection if the
storage i§ in connection with the tr ansporting or movement of
the ‘hazardous- waste. ' ‘Notwithstanding the exemptions
granted under this paragraph;, no person may store or’ cause
the storage of hazardous waste in a thanner whrch causes
environmeéntal pollutron .

“(am) No person may: v ’ R

1. Construct a hazardous waste facrhty unless the person
complres with s.'144.44 (2) to (3). SR

~2::Operatea hazardous waste facrhty wrthout an interim or
operatmg license issued: under this subsection.. -

:(b): Licenses. issued : under this subsection shall require
compliance with s. 144 44 (4) and rules pr omulgated under ss.

14460 to'144.74.

:(c) The department may issue an n interim hcense to a per son
who operates-a hazardous waste facility if the person-applies
for a license under this sibsection and complies with condi-
tions and restrictions prescribed by rule or spec1a1 order by
the department-pending the ‘decision on the issuance of -an
This .paragraph
applies only if the facility was in existence on November 19,
1980, or on 2 subsequent. date whichis the effective date of the
statute or rule requiring, the facrhty to. obtain. an operating
hcense under:this subsection. Aninterim license issued under

this. paragraph constitutes an. operating: license under this

subsectron I
(d) An-existing hazardous waste facrlrty whrch was never

,hcensed under this subsection, whether or not it.wasprevi-

ously authorized to receive hazardous waste under s. 144.44
(4), shall be treated as an unlicensed proposed facility which
has not been constructed for the purpose of complying y with
par.(am) 1, for the pur pose. of obtaining an operating Ticense
under this subsectron and for the purpose. of admrmstratrve
procedure and review under ch. 227.

(€) A license.issued under this subsection may be demed

suspended or revoked 1f the apphcant or lrcensee does any of

the followrng o

1 Fails to pay any fee requrred under sub. (4).

2. Fails to. comply wrth ss.. 144. 60 to. l44 74 or any rule
promulgated under those sectrons .

3. Fails to comply with the approved plan, of operatron
under s. 144.44 (3)...

4, Farls to drsclose fully all relevant facts in a feasrbrhty
report plan of operation or llcense applrcatlon orina review
of a feasibility report, plan of operation or license.

_5. Misrepresents any relevant fact at any t trme
; 6. Operates the facrhty in a way that endangers human
health or the environment to the extent that denial, suspen-
sion or revocation.of the license is the only way to provrde an
acceptable level of protection. .
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(f) A treatment facility which is required to be permitted as
a hazardous waste -treatment facility under . the resource
conservation and recovery act and the discharges of which
are regulated under ch. 147 shall comply with construction
and operating standards promulgated by rule by the depart-
ment. The department shall promulgate rules under this
paragraph which are substantially equivalent to.and not more
stringent than the standards promulgated under the resource
conservation and recovery act.

(&) Notwithstanding pars. (am) 1, (b) and (d), the owner or
operator of a hazardous waste facrlrty who holds a permit for
the treatment, storage or drsposal of hazardous waste issued

-before January 31, 1986, by the U.S. environmental protec-
tion’ agency under 42 USC 6925 (c) and who is in compliance
with the permit may obtain an operating license under par.
(am) 2 for the federally permitted activities by doing all of the
followrng i

1. Submitting to the department on a form.provided by
the department, an application showing that the facility
meets the standards established under ss.. 144.44 and 144.60
;o 144.74 and rules promulgated under those sections.

2. Complying with any condition. that the -department
prescribes as necessary to meet any standard or requirement
established under ss. 144.44 and 144.60 to 144.74.

3. Paying any fee required under sub. (4).

(2m) CLOSURE AND LONG-TERM CARE PLAN FOR UNLICENSED
FACILITIES. Any person required to be licensed or eligible to
'obtain a license under sub. (2) (c) who does not obtain a
license:under that subsection shall submit to the department a
closure plan and, if the facility is a disposal facility, a long-
term.care plan for -the facility which complies with. the
requirements promulgated by the department by rule under s.
144.62 (8):(e) and shall comply with: the plan as approved by
the department. . . There is no statutory right to a hearing
before-the department concerning a plan submitted under
this:subsection but the depar tment may grant a. hearmg ona
plan: '

(3) VARIANCE. If the depar tment determmes that the appli-
cation for or complrance with any'license required under sub.
(Dor (2) would cause undue or unreasonable hardship to any
person, the department may-issue a variance from the re-
quirements of this section but the variance may not result in
undue harm:to pubhc health or the environment and the
duration-of the variance may not exceed 5 years.  The
department’ ‘may renew or extend a variance -only - after
opportumty for a-public-hearing:: :

(4) Fees. (a) 1. The department shall promulgate by rule a
gr aduated schedule of reasonable license, ‘plan‘approval and
review fees to be charged for hazardous waste actrvrtres under
this section.

2, Hazardous waste actrvrtres under this section consist of

reviewing feasibility reports plans of operation, closure plans
and license applications, issuing determinations of feasibility,
plan of operatron approvals, operating licenses, interim li-
censes and variances, mspectmg conistruction ‘projécts, ap-
provmg closure plans and takmg other actrons in admmrster-
ing this:Section. - -

3. The department shall establish hazardous waste review
fees at a levél antrcrpated to recover the ‘hazardous waste
program staff review costs of conductmg hazardous waste
review activities.

(b) A person ‘who operates a licensed hazardous waste
disposal facility shall pay the fees 1mposed and specified
under 5. 144.441 (3) and @).

b Hrstoty 1977¢ 377;1979 ¢. 221; 1981 c. 374 l983a 27 298, 410; 1987 a.
27, 384, 403.
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144.645 License actions; hearing; public comment. (1) If
the department proposes to deny, suspend or revoke a license
for the reasons stated under s. 144.64 (2) (e) 2 to 6, the
department shall comply with the procedures specified under
this section.

(2) If the department determines that a person licensed
under s. 144.64 (2) failed to comply with the rules promul-
gated under'ss. 144.60 to 144.74 or failed to comply with the
approved plan of operation under s. 144.44 (3), the depart-
ment shall give written notice to the person. The notice shall

state ‘that the department proposes to deny, suspend or

revoke the license and shall inform thé person that a hearing
may be requested within 45 days after the notice is issued.
(3) If thelicensee requests a hearing within 45 days after
receiving the notice under sub. (2), the department shall
schedule a hearing and give notice of the hearing by publish-

ing a class 1 notice, under ch. 985, at least 45 days prior to the

date scheduled for the hearing. " If the licensee requests a
contested case hearing and if the conditions specified under s.
22742 (1) (@) to (d) are satisfied, the department shall
conduct the hearing as a contested case; otherwise, the

department shall conduct the hearing as an informational
hearing. There is no statutory right to any hearing concern-

‘ing the denial, suspension or revocation of a license for the

reasons stated unders. 144.64 (2) (e) 2 to 6 except as provrded
under this subsection. :

{4) After the conclusion of any hearing under sub. (3), the
department shall issue a pubhc rotice containing a copy of
the proposed decision and a statement describing the oppor-
tunity for public comment during the 45-day period after the
notice is given.

(5) If the licensee does not request a hearmg within 45 days

‘after receiving the notice under sub. (2), the department shall

issue a public notice containing a copy of the proposed
decision and a statement describing the opportunity for
pubhc comment durmg the 45-day period after the notice is
given;

(6) The department shall give the notice required under‘
subs. (4) and (5) by all of the following means: ‘

(a) Publishing a class 1 notice, under ch. 985, in a newspa-
per likely to grve notice in the area where the facility is
located.

(b) Broadcastmg a notice by radio announcement in the
area where the facility is located.

(c) Provrdlng wrrtten notice to each affected municipality.

(7) At the conclusion of the 45- day period after the
department gives notice under sub. (4) or (5), the department
shall issue its final decision denying, suspending or revoking
the license. There is no statutory right to a hearing concern-
ing the final decision. issued under this subsection.

. History: 1983 a.298; 1985 a. 1825, 57; 1987 a 384

144.68 Environmental lmpact statement. (1) An environ-
mental 1mpact statement is required under s. 1.11 (2) for a
new hazardous waste disposal facrlrty if one or both of the
following conditions exist:

(a) The total area committed to solid and hazardous waste
disposal exceeds 80 actes.

(b) The total volume of solid and hazardous waste in-
tended for dlsposal under the plan of operatlon exceeds one
million cubic yards.

(2) This section-does not apply to hazardous waste disposal
facilities granted an interim license under's. 144.64 (2) (c) ora
variance under s. 144 64 (3) or a facility sub]ect tos. 144 64
(2m). -

History: 1981 c. 374; 1983 a. 410 s. 2202 (38); 1987 a. 384.
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"144.69 - Inspections and right of entry. Upon the request-of
any officer; employe or-authorized. representative. of “the
department and with notice provided no laterthan upon the
officer’s; employe’s or authorized representative’s “arrival,
‘any person who generates, stores, treats; transports or- dis-
poses of hazardous wastes shall permit the officer, employe or
authorized ‘representative access to vehicles, premises. and
records relating to hazardous wastes at reasonable times.  An
‘officer, employe or authorized representative of the depart-
ment may take samples of any hazardous waste. The officer,
employe or- authorized representative shall commence and
complete inspections with reasonable promptness.” If samples
are taken, the officer, employe or authorized representative
.shall give a receiptifor each sample to.the person in charge of
the facility and, upon request, half of the sample taken:. ‘The
department shall furnish promptly a copy of the results of any
analysis of any sample which is taken and a copy of the

inspection teport to the person in charge of the facility.’
Hlstory 1977c 377 1981 ¢ 374 1987a 27 384 -

144, 70 Confldentlalrty of records. 1) RECORDS Except as
provided under sub. (2), any. records. or other information
.furnished to or obtained by the department in the administra-
tion of ss. 144.60 to 144.74 are publrc records sub]ect to-s.
19.21.

.{?) CONFIDEN’IIAL RECORDS (a) Applzcatzon An owner or
o_perator .of a hazardous, waste facility may seek confidential
treatment of any records or other information furnished to or
obtained. by..the department in-the administration of sS.
144 60 to 144.74. ;

(b)  Standards for grantmg conﬁdentzal status. Except as
provrded under par. (c), the department shall grant confiden-
tial .status for any records or- information received by the
;department and certified by the owner or operator of the
solid waste facility as relatrng to production or sales figures or
-to processes or productlon unique to the owner or operator of
.the solrd waste. facility: or. which would tend 1o -adversely
affect the competitive posrtron of the owner or operator if

.made public. - -

(c)Emission data; analyses ana’ summar ies. The department
may not grant confidential status for emission data. Nothing
in this subsection prevents the department from using records
and other information in compiling or publishing analyses or
summaries relatmg to.-the general condition, of the environ-
ment if. the analyses or summaries do- not rdentlfy a specific
owner.or operatoror the analyses or summaries do not reveal
.records or other rnformatron granted conﬁdentral status. .

(d) Use of confzdentzal records. Except as provrded under
par (c) and this paragraph the department or the department
of justice may use records and other information granted
confidential status under this subsection only in the adminis-

“tration and énforcement of ss;'144.60 to 144.74. ‘The depart-
ent or‘the department of justice 'may- release for general
distribution records and other information granted confiden-
‘tial “status under this subsection”if the:owter or' operator
‘expressly 'agrees to ‘the release. ' The department or the
department of justice may release on a limited basis records
-and other:information -granted confidential status under. this
subsection if* the:department ‘or the department.of justice is
directed: to take this action by a-judge or hearing examiner
under an order which protects the confidentiality-of ‘the
recordsor other information. The department or-the depart-
.ment of justice may release to the U.S. environmental protec-
‘tion.agency orits-authorized representative records and other
.information grarited confidential status under this subsection
if the department or the department of justice includes in each
irelease of records or other information a request to:the U.S.
environmental protection agency or its authorized represent-
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ative to protect the confidentiality of the records or other

information.
.‘History: = 1981 c¢.. 374; 1987 a. 384

144.72 Imminent danger. (1) NOTICE REQUIRED. If the de-
partment receives evidence that the past or present handling,
storage, treatment, transportation or disposal of any solid or
hazardous waste may present an imminent and substantial
danger to health or the environment, the depar tment shall do
all'of the following:

'(a) Provide immediate notice of the danger to each affected
mumcrpalrty

(b) Promptly post notice of the danger at the site at which

‘the danger exists, or order a person responsrble for the danger

to post such notice.

(2) OTHER ACTIONS. In addition to the action under sub. (1),
the department may do one or more of the following:

(a) Issue any special order necessary to protect public

v’health or the environment.

(b) Take any “other action necessary to protect public

‘health or the environment.

(c) Request the department of justice to commence legal

,prooeedrngs to restrain or enjoin any person from handling,
Storage, treatment, transpor tation or disposal which presents
“or'may present an imminent and substantial danger to health

or the environment or take any other action as may be
necessary to protect public health and the environment.
Hrstory 1977 ¢. 377; 1987 a. 384..

144,725 Revrew of alleged violations. Any 6 or more
citizens or any municipality may petition for review of an
alleged violation of ss. 144.60 to 144.74 or any rule promul-
gated or special order; plan approval, license or any term or
condition of a license issued under those sections in the
following manner:

(1) They shall submit to the department a petition identify-
ing the 4lleged violator and setting forth in detail the reasons
for believing a violation occurred. The petition shall state the
naine and address of a person within the state authorized to
receive service of answer and other papers in:behalf of the
petitioners and the name and address of a person authorized
to appear at a hearing in behalf of the petitioners.

"(2) ‘Upon' receipt - of a petition under thrs sectron the

“department may: -

(a) Conduct a hearing in the matter within 60 days of

~rece1pt of the petition. ‘A hearing under this paragraph shall
‘be a'Contested case under ch.-227. Within 60 days after the

close of the hearing, the department shall either:
1. Serve written notice specifying the law or rul¢ alleged to

‘be violated, containing findings of fact, conclusions of law
“and an order, which shall be subject to review under ch. 227;

2. Dismiss the petition.

(b) Initiate dction under s. 144 73.

3) If the department determrnes that a petition has been
filed malrcrously or in'bad faith it shall issue a finding to that
effect and the person complarned against 1s_entrt]ed to recover

expenses-on the hearing in a civil actron
Hrstory 1981 [ 374 '

‘;144 73 Enforcement (1) DEPARI‘MENI ACTION. If the de-

‘partment determines that any person is in violation of any
requirement of ss. 144.60 to 144.74 or any rule promulgated
or. special order, plan approval or term or condition of a

‘license .or. variance issued under those sections, the depart-

ment may do one or-more of the following:
(2) Give written notice to the violator of his or her failure
to comply with the requirement.
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(b) Issue a special order requiring compliance within a
specified time period.

(c) Refer the matter to the department of )ustrce for

enforcement under s. 144.98.
" (2) DEPARTMENT OF JUSTICE ACTION; DISPOSITION. The de-
partment of justice may initiate the legal action requested by
the department under sub. (1) (c) after receipt of the written
request. . In any action commenced by it under this subsec-
tion, the department of justice shall, prior to stipulation,
consent order, judgment or other final disposition of the case,
consult with the department for the purpose of determining
the department’s views on final disposition. The department
of justice may not enter into a final disposition different than
that ‘previously discussed without first informing the
department. ,

(3) ASSISTANCE: OF DISIRICI AII‘ORNEY In any criminal
action commenced under s. 144.74, the department of justice
may request the assistance of the district attorney of any
county in which the violation occurred, and the district
“attorney shall provide the requested assistance.

(4) VENUE. Any action.on a violation shall be commenced
in the circuit court for the county in which the violation
occurred If all parties stipulate and the circuit court for
Dane county agrees, the proceedings may be transferred to

the circuit court for Dane gounty.
Hlstory 1977 ¢ 377, 1981 c.374; ]98?3 384.

144.735 Corrective action. (1) DEFINITIONS. In this section:
. (a) “Corrective action” means any method for protecting
-human health or the environment from a release.

. (b). “Release” means any spill, leak, pumping, pouring,
emission, emptying, discharge, injection, escape, leaching,
dumping -or disposal of a hazardous waste or hazardous
constituent. = .

(c) “Solid . waste management unit” means any - unit
designed or used for- the storage, treatment or disposal of
solid. waste or hazardous waste or both, which is located in a
hazardous waste facility requrred to have a license under s.
144.64 (2).or-a permit under 42 USC 6925 or required to
comply with s. 144.64 (2m). “Solid waste management unit”
includes but-is not limited: to a container, tank;. surface
impoundment, -disposal facility, incinerator, wastepile, land-
fill, underground injection well, land treatment unit or waste-
water treatment facility. — r

(d) “Surface impoundment” means all or any part of a
hazardous waste facility that is a-natural topographic depres-
sion, constructed excavation or diked area, that is formed
primarily of earthen materials and that holds or is designed to
hold liquid waste or waste containing liquids that are readily
separable from the solid waste portion of the waste. “Surface
impoundment” includes a pond, lagoon or holding, storage,
settling or aeration pit, but does not include an underground
injection well or a topographic depression containing surface
water, such as a drainage ditch containing runoff from a
parkrng lot or a storm water retention basin, unless the
surface water is contamrnated by a hazardous waste, .~

2) CORRECTIVE ACTION. (a) If the department determines
that a release from a solid waste management unit has
occurred the department may, except as provided under par.
(b), require the owner of ‘operator of the facility containing
the solid waste management ‘unit to take corrective action,
including corrective action beyond the facility, if"necessar'y“
The department may require an owner-or- operator to take
corrective action regardiess of when the hazardous waste or
hazardous constituent released was placed in the solid waste
management unit. The department may require corrective
action by means of an order unders. 144.73 or as a condition

89-90 Wis. Stats. 2640
of licensing or plan approval under s. 144.64. An order or
condition under this paragraph shall state, with reasonable
specificity, the nature of the corrective action required, shall
include a description of the property on which the corrective
action 'is to be taken and shall specify a time period for
achieving compliance and a time period for.the owner or
operator to establish proof of frnancral responsibility for the
cost of corrective action.

(b) If an-owner or operator who is required under par. (a)

“to take corrective action on property that is beyond a facility

shows: that despite making a good faith effort the owner or
operator was unable to obtain permission from the owner or

occupant to enter that property, the owner or operator need

not comply- with the. requirement with respect to that

property.

History: . 19872a.384.

144,737 Capacrty assurance plan revrsron and review. (1)
In this séction:

(a) “Board” means the hazardous pollution preventron
board created under s. 15:155 (5).

*(b) “Capacity assurance plan”” means the plan submitted

under-42 USC 9604:(c) (9) for the management of hazar dous

waste generated in this state.

(2) The department shall do all of the followrng

(a) Monitor changes in the generation of hazardous waste
in this state and the progress toward meeting the goals in the
capacity assurance plan. ,

(b) Notify the governor and the board of any significant
problems that occur or may occur in the ability to manage a
type of hazardous waste in this state and of the need to
change the goals in the capacity assurance plan.

* (c) On or before July 30 of each year in which submission
of a revised capacity assurance plan is required by the federal
environmental protection agency, complete a draft of a
revised capacity ‘assurance plan and provide the draft to the
board, thé governor and the chief clerk of each house of the
legislature for distribution under s. 13.172'(2).

(d) Hold a public informational hearing to solicit com-
merts on the: draft of the revised capacity assurance plan no

later than 45 days after providing the draft under par. (c).

'(¢) Each year in which submission of a revised capacity
assurance plan is required by the federal environmental
protectron agency, pr ovide its proposed version of the revised
capacity ‘assurance plan, no later than 14 days prior to the
federal environmental protection agency deadline for submit-
tal, to the board, the governor and the chief clerk of each
house of the legrslature for drstrrbutron under s. 13.172 (2).

Hlstory 1989a 325

144 74 Vrolatlons and penaltles (1) CIvIL PENALIIES. Any
person who violates any provision of ss.-144.60 to 144.70 or

.any-rule promulgated or special order, plan approval or term
.or condition of a license or variance issued under those

sections shall forfeit not less than $100 nor more than $25,000
for each-violation, Each day of a continuing violation is-a
separate offense.:

© (2) CRIMINAL PENALTIES. () Any person who wilfully does
any.of the following shall be fined not less than $100 nor more
than $25,000 or imprisoned for not more than one year in the
county jail or both:"

:.1..In- connection with an application, label, manifest,
r'ecor'd, report, -license  or -other -document relating to ss.
144.60:to0 144.70, makes an untrue statement of a material
fact-or fails to state a material fact with the result that the
statements made-in the document are misleading.

2. Destroys, alters, conceals or fails to submit a record
required to be maintained or submitted under ss. 144.60 to
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144.70 or a rule promulgated or special order, plan-approval
or term or condition of a license or variance rssued under any
of those sections.

" (b) Any person who wilfully does any of the followrng shall
be fined not less than $1,000 nor more than $100,000 or
imprisoned for not more than 5 years or both:

‘1. Transports any hazardous waste to a facility or site that
does not have a license as required under s. 144.64. i

2. Stores, treats, transports or disposes of any hazardous
waste without a license required under s. 144.64 or in viola-
tion of a rule promulgated or special order, plan approval or
term. or condition of a hcense or.variance issued under that
section,

(¢) 1..For a2nd or subsequent vrolatron under par: (a), a
person shail be fined not less. than $1,000 nor .more than
$50,000 or imprisoned for not more than one year in the
Wisconsin state prisons or both.

2. For a 2nd or subsequent violation under par. (b), a
person shall be fined not less than- $5,000 nor more: than
$150,000 or imprisoned for not more than: 10 years or both.

(d) Each day. of a contrnurng violation constitutes a
separate offense.

(e) If a person commits.a violation in connection wrth an
eniterprise,-as defined under 's. 946.82 (2), the: maximum

penalties specified in pars. (a), (b) and (c) shall be doubled.
| History: 1977 ¢. 377;1981 c. 374; 1987 a. 384.

144.75 Household hazardous waste. The department shall
establish.and administer a grant program to assist municipal-
ities in creating and operating local programs for the collec-

tron and disposal of household hazardous waste.
Hrstory 1985 a. 29.

144. 76 . Hazardous substance spills. (1) DEFINITIONS. AsS
used in this sectron

(a) “Discharge” means, but is ‘not limited . to, spilling,
leaking, pumping, pouring, emitting, emptying or dumping.

(c) “Preventive measures” mean the installation or testing
of equipment or. devices, a.designated way of petforming a
specified -operation or the preparation of an emergency
response plan.

- (2). NOTICE OF DISCHARGE. () A person who possesses or
cont_r ols 2 hazardous substance or.who causes the discharge
of a hazardous substance shall notify the department immedi-
ately of any discharge not exempted under sub. (9).

(b) Notification received under this section or information
obtained in a notification received under this section may not
be used against the person making such a notrﬁcatron inany
criminal proceedings.

© The department shall desrgnate a24-hour statewrde toll
free -or col]ect telephone number whereby notice of any
hazardous discharge may be made.

(3) RESPONSIBILITY. A person who possesses or controls a
hazardous substance which is discharged or who causes the
discharge of a hazardous substance shall take the actions
necessary to restore the environment to the extent practicable
and minimize the harmful effects from the drschar ge to the
air, lands or waters of this state.

(4) ‘PREVENTION OF DISCHARGE. (a) The department may
require that preventivé measures be taken by any person

possessing or-having control over a hazardous substance if

the:‘départment - finds that existing control measures are
inadequate to prevent discharges.

(b) The department shall specify necessary preventrve
measures by order: The order shall be effective 10 days after
issuance, -unless the person named requests a hearing, in
which case no order may become effective until the conclu-
sion of the hearing.
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(5) CONTINGENCY PLAN. (a) After consultation with other
affected federal, state and local agencies and private organi-
zations, the department shall establish by rule criteria and
procedures for the development, establishment and amend-
ment of a contingency plan for the undertaking of emergency
actions'in response to the discharge of hazardous substances.

-(b) The contingency plan shall:

" 1. Provide for efficient, coordinated and effective action to
minimize damage to the air, land and waters of the state
caused by the discharge of hazardous substances;

2. Include containment, clean-up and disposal procedures;

3. Provide for restoration of the lands or waters affected to
the satisfaction of the department;

4. Assign duties and responsibilities among state depart-
ments. and agencies, in coordination with federal and local
agencies;

5. .Provide for the identification, procurement mainte-
nance and storage of necessary equipment and supplies;

6. Provide for designation of persons trained, prepared and
available to provrde the necessary services to carry out the
plan and ‘

7. Establish procedures and technrques for identifying,
locating, monitoring, containing, removing and disposing of
discharged hazardous substances.

(6) HAZARDOUS SUBSTANCES sprrrs APPROPRIATIONS AND
RELATED PROVISIONS, (a) Contingency plan; activities resulting
from discharges. The department may utilize moneys appro-
priated under s. 20.370 (2) (dv), (dx) and (fq) in implementing
and carrying out the contingency plan developed under sub.
(5) and to provide for the procurement, maintenance and
storage of necessary equipment and supplies, personnel train-
ing and expenses:incurred in identifying, locating, monitor-
ing, ‘containing, removing and disposing of' discharged
substances.

(b) Limitation on equipment expenses. No more than 25%
of the-moneys available under the appropriation under s.
20.370.(2) (dv); (dx). or (fq) during any fiscal year may be used
for the procurement and maintenance of necessary equip-
ment during that fiscal year.

(c) Reimbursements. 1. Reimbursements to the department
under sub. (7) (b) shall be credited to the environmental fund
for environmental repair.

2. Rermbursements to the department under section 311,
federal water pollution control act amendments of 1972, P.L.
92-500, shall be credited to the appropriation under s. 20.370
(@) @x).

{7) REMOVAL OR OTHER EMERGENCY ACTION. (a) In any case
where-action required under sub. (3) is not being adequately
taken or the identity. .of ‘the person responsible for the
discharge is unknown, the department or its authorized
representative may identify, locate, monitor, contain, remove
or dispose_of the hazardous substance or take any other
emergency action which it deems approprrate under the
circamstances.”

(b) The person who possessed or controlled a hazardous
substance which was discharged or who caused the discharge
of a hazardous substance shall reimburse the department for
actual and necessary expenses incurred in carrying out its
duties under this subsection.

(c) The department, for the protection of public health,
safety or welfare, may issue an ‘emergency otder ora special
order to the person possessing, controlling or responsible for
the -discharge of hazardous substances to fulfill the duty
imposed by sub. (3).

(8) ACCESS TO PROPERIY AND RECORDS. Any ofﬁcer, em-
ploye or authorized representative of the department, upon
notice to the owner or:occupant, may enter any property,
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premises or place at any time for the purposes of sub. (7) if the
entry is necessary to prevent increased damage to the air, land
or waters of the state, or may inspect any record relating to a
hazardous substance for the purpose of ascertaining the state
of compliance with this section and the management rules
promulgated under this section. Notice to.the owner or
occupant is not required if the delay attendant upon provid-
ing it will result in imminent risk to public health or safety or
the environment.

(9) EXEMPTIONS. (a) Any ‘person holding a vahd permrt
under ch. 147 is exempted from the reporting and-penalty
requirements of this section with respect to substances dis-
charged within the limits authorized by-the permit.

' (b) Law enforcement officers or members of a fire depart-
ment using hazardous substances in carrying out their re-
sponsibility to protect public health, safety and welfare are
exempted from the penalty requirements of this section, but
shall report to the department any-discharges of a hazardous
substance occurring within the performance of their duties.

(c) Any person discharging in conformity with a permit or
program approved under this chapter is exempted from the
reportmg and penalty requrrements of this section.

'(d) Any person applyrng a regrstered pesticide accordmg to
the label instructions is exempted with respect to the applica-
tion from the reportmg and penalty requrrements of this
sectron

(10) WAIVER The depar tment may waive complrance wrth
any requrrement of this section to the extent necessary to
prevent an emergency condition threatening publrc health,
safety or welfare...

" (11) ENFORCEMENT EXCLUSIONS. (a) Any person: pr oceeded
agarnst for 4 violation of this section shall not be subject to
penalties under s. 144.74 for the same act or omission.

(b) Any person who discharges a hazardous substance,
where the responsibilities for such a discharge are prescribed
by statute other than ss. 144.60 to 144.74, shall be subject to
the penalty under either this section‘or the other-section but
not both.

(! 2) APPLICABILITY. (a) Action by the department under
this section i$ not subject to's. 144.442 (4)to (9). -~ -

. (b) This section applies to all releases of hazardous sub-
stances for whrch a notrﬁcatron must be made under s. 166.20
@2 . | o

History: 1977¢.377;1979¢. 34 ss. 988 2102 (39) (a), (g), 1981 ¢ 20s 2202
(38) (a); 1981 c. 374; 1983 a. 27, 410; l98Sa 29's. 3202 (39); 1987 a.27, 342,
384;1989 2. 31.

Owner of property fr om which hazardous substance seeped into. nerghbor-
ing propertres was tequired to take remedial action under (3). Seepage was

“discharge” even ‘though not related to current human activity - State v
Mauthe, 123 W (2d) 288, 366.NW (2d), 871 (1985). .

144 77 Abandoned containers. (1) DEFINITION. In this sec-
tion, “‘abandoned. container” means any container which
contains a hazardous substance and is not being monitored
and maintained.

+(2),., APPLICABILITY. (a) This sectron does not apply to
abandoned containers which- are located in an approved
facility or.a nonapproved facility, as deﬁned under s. 144.442
(1).

-(b) Action; by the department. under thrs section is not
subject to s. 144.442 (4) t0(9). -

-(3) CONTINGENCY PLAN. (a) After consultation with other
affected federal, state and local agencies and private-organi-
zations, the department shall establish by rule criteria and
procedures for the development, establishment.and amend-
ment of a contingency plan for the taking of emergency
actions in relation to .abandoned containers. -
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(b) The contingency' plan 'shall establish procedures and
techniques for locating, identifying, removing and drsposrng
of abandoned containers.

~(4). REMOVAL OR ‘OTHER EMERGENCY ACTION. The depart—
ment or:its duthorized representative may contain, remove or
dispose of abandoned containers or take any other emer=
gency action. which ‘it.. deems appropxrate under the
circumstances:

(5) ACCESS TO PROPERTY AND RECORDS. Any ofﬁcer em-
ploye or authorized representative of the department, upon
notice to the owner or occupant, may.enter onto any prop-
erty, premises or-place at-any-time for the purposes of sub. (3)
if the entry is necessary to prevent increased damage to the
air, ‘land or waters. of the state, or may inspect any record
relating to-abandoned containermanagement for the purpose
of ascertaining the state of compliance with this section and
the rules promulgated under this section.Notice to the owner
or occupant is not required if the delay in providing the notice
islikely to-result in-imminent risk to publicfhealth or welfare
or:the environment. i

(6) ABANDONED CONTAINERS; '‘APPROPRIATIONS. (2) The
department may utilize moneys appropriated under s. 20.370
(2) (dv),(dx) and (fq) in taking action under sub. (3). The
department - shall - utilize- these :moneys to provide for:.the
procurement, maintenance and-storage of necessary. equip-
ment and supplies, personnel training and expenses incurred
in locating, 1dent1fymgz removrng and drsposrng of aban-
doned contarners )

(b) No m, than 25% of the total of all moneys avarlable
under the appropnatron under s. 20. 370 (2) (dv), (dx) and (fq)
may be used annually for the procurement and maintenance
of necessary equipment during that fiscal year.

(c) The department is entitled to recover moneys expended
under this section from any person who caused the containers

to be.abandoned-or is responsible for the containers.
. History: . 1983 a.410; 1985 a, 29 ss. 1957, 3202 (39); 1987 a.27, 384; 1989 a.

144.788 * Collection and disposal of products containing
2,4,5-T and silvex. (1) AUTHORIZATION. The department is
authorized to establish facilities for the collection and
disposal of pesticide products prohibited from use under s.
94.707. The department may establish the location of these
facilities and thé dates and ‘times when the facilities are open

63 RESIRICTIONS The department shall restrict the persons
who may use any facility established under sub. (1) so that:

“(a) No person’ who'is regularly engaged in the business of
manufacturing, selling, distributing or transportmg pesti-
crdes may use the facility.

* (b)'No'person who is a certified commercial applrcator ora
cértified nonresident commercral applrcator under s. 94 705
may use the facility.

(c) No person who is lrcensed under s. 144 44 (4) or 144 64

may use the facility.
Hlstory 1983a 397 l987a 27,

144 79 Manufacture and purchase of polychlormated bi-
phenyls (1) In this section:

(a).“PCBs”” mean the class of organrc compounds: gener-
ally known as polychlorinated biphenyls-and includes any of
several compounds:or mixtures of compounds produced by
replacing 2:or more hydrogen atoms on the biphenyl mole-
cule with chlorine atoms. ; :

(b) “Ppm?””. means parts per mrlhon by werght

* (¢)“Product containing PCBs’* means any item, device or
material to which PCBs-are intentionally' added. during or
after manufacture as plasticizers; heat transfer media, hy-
draulic fluids, dielectric fluids, solvents, surfactants, insula-
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tors or coating, adhesive, printing or encapsulating materials
or for-other uses related to the function of such item, device or
material.

{2) No person may manufacture, or purchase for use
within this state, PCBs or a product containing PCBs.

- (8). Subsection (2) shall not apply to-any product contain-
ing PCBs if:

“(a) The product contains PCBs in a closed system as a
dielectric fluid for an electric transformer, electromagnet or
capacitor,. unless the department by rule prohibits such
manufacture or purchase of specific products for which the
department has determined that adequate: alternatives: are
available at:the time of manufacture or purchase.

*'(b) The product is an-electrical component containing less
than 2 pounds of PCBs; unless the department by rule
prohibits:the manufacture or purchase of any such product
manufactured after the effective date of such rule for which
the:department has determrned that an adequate alternative
is available.

(c) The product is wastepaper pulp or other paper prod-
ucts “or ‘materials, in which ‘case such product may be

purchased for use within this state in the manufacture of

recycled paper products.

(4) Subsection (2) shall not be construed to prohrbrt the
manufacture or-purchase of PCBs or products containing
PCBs for use within this state in scientific research, analytlcal
testrng or experrmentatron

(5) The department by rule may exempt other uses of PCBs
from the provisions of sub. (2) for specific products when
adequate alternatives are not available.

(6) (2) In determining. whether adequate alternatives are
available under sub. (3) (2) and (b) or (5), the department
shall take into account and make specific ﬁndrngs as to the
following criteria:

1. The commercral avarlabrlrty and cost of altematrve
products;

2.'The safety of a]tematrve products to both human life
and property;’

. 3. The acceptance of alternatrve products by insurance
underwrrters ‘

4,'The extent to which use of such alternatrve products is
otherwrse restrrcted by law;

5. The degr ee to which such alternative products satisfy the
performance standards requrred for the particular use; and

6. Any adverse environmental effects associated with such
alternative products.

" (7) The department shall adopt rules prescribing the meth-
ods and providing or designating sites and facilities for the
disposal of PCBs and products containing PCBs. Such rules
may require reporting by persons disposing of PCBs and
products:containing PCBs. Persons disposing of PCBs or
products containing PCBs shall comply with such rules'unless
such products.are exempted under sub. (3) (b) or.(c). In this
section; disposal does not:include the: disposal of PCBs in
sludge produced by. wastewater. treatment systems under:s.
144:435 (1) and ‘chs.. NR 500 to 520, Wis. adm: code, the
discharge of effluents containing PCBs or the manufacture or
sale of recycled paper products to which PCBs have not been

intentionally added during or after manufacture for any of

the uses set. forth in sub. (1) (¢).- Nothing in-this section shall
exempt any person from applicable disposal or discharge
limitations required or authorized under other statutes,

(8) The: department shall -adopt rules setting forth the
method and manner of sampling, preparing-samples :and
analyzing PCBs which shall be ‘used by the department in
implementing this section. ’
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(9) The department shall enforce this section as pr'ovided in

ss. 147.21 and. 147.29.

History: . 1975 c. 412; 1977 ¢. 325;:1977 c. 377 s. 30; 1979 c. 325 92 (1);
1979 c. 34 ss. 984t, 2102 (39) (8); 1979c 154; 1979 c. 20 632 Stats. 1979 s.
144 79 1981 c. 390 1989a 56 ss 176 259

SUBCHAPTER V
"MINING

144.80 ' Metallic mining. reclamation - act. (1) Sections
144.80 to 144.94 shall be known and may be cited as the
“Metallic Mining Reclamation Act”.

History:.~ 1973 ¢. 318; 1977 c. 421.

144 81 Defmitlons In ss. 144.80 to 144.94:

(1m) “Applicant’> means-a. person who has applied for a
prospecting permit-or a mining permit.

{2) “Mineral exploration” or ¢ explor'atron”, unless the
context requires otherwise, means the on-site geologic exami-
nation from the surface of anarea by core, rotary, percussion
or other drilling, ‘where the diameter of the hole does not
exceed 18 inches; for the purpose of searching for metallic
minerals or establishing the nature of a known metallic
mineral deposit, and includes associated activities such as
clearing and preparing sites or constructing roads for drilling.

(2m) “Exploration license” means the license required
under s. 144.832(2) as a condition of engaging in exploration.

(3) “Merchantable by-product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly result-
ing from'or displaced by the mining, cleaning or preparation
of minerals during mining operations which are determined
by the department to ‘be marketable upon' a showing of
marketability' made -by the -operator, accompanied by a
verified statement by. the operator of his or her intent to sell
such material within 3 years from the time it results from or is
displaced by mining. If after 3 years from the time merchant-
able by-product results from or is displaced by mining such
material has not been transported off the mining site, it shall
be -considered and regulated ‘as refuse unless removal. is
continuing at a rate of more than 12,000 cubic yards per year.

(4) “Minerals” mean unbeneficiated metallic ore but does
not include mineral aggregates such asstone, sand and gravel.

(5 “Mmrng” or “mining operatron means all-or part of
the process involved in the mining of metallic minerals, other
than for exploratron or prospecting, including commercial
extraction, agglomeration, beneficiation, construction of
toads, removal of overburden and the production-of refuse

(6). “Mmrng plan” means the proposal for the mining of
the mining site which shall be approved by the departrent
under §. 144. 85 prror to the i issuance of the mining permit.

. “Mrnrng permit” means the perrnrt which is requrred of
all operators as a condition precedent to comrnencrng mining
ata mrnrng site. . ‘

(8) “Mining srte” ‘means the surface area disturbed by a
mmmg operation, including the surface area from which the
minerals or refuse or both have been removed, the surface
area covered by refuse, all lands disturbed by the construction
or rmprovement of haulageways and any surface areas in
which structures, equipment, ‘materials and any other things
used in the mining operation are situated.

(9) “Operator” means any person who is engaged in, or
who has applied for or holds a permit to engage in, prospect-
ing or mining, whether individually, jointly or. through sub-
sidiaries, agents, employes or contractors.

(10) “Principal shareholder’” means any -person who owns
at least 10% of the beneficial ownership of an operator..
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. (12) “Prospecting” means-engaging in the examination of
an area for the purpose of determining ‘the quality and
quantity of minerals, other than for exploration but including
the obtaining of an’ore sample, by such physical means as
excavating, trenching, construction of shafts, ramps and
tunnels and other means, other than for exploration, which
the department, by rule, identifies, and the production of
prospecting refuse and other associated activities. ‘“‘Prospect-
ing” shall not include such activities when the activities are,
by themselves, -intended . for-and. capable: of .commercial
exploitation of the underlying ore body;: However, the fact
that prospecting activities and -construction may have use
ultimately in mining, if approved, shall not mean that pros-
pecting activities and construction constitute mining within
the meaning of sub. (5), provided ‘such-activities ‘and con-
struction are reasonably related to prospecting requrrements

(13) “Prospecting ‘permit’’ means thé permit which is
requned of dll.personsas a condrtron precedent to commenc-
mg prospecting at-a-location.. . g

-{13m):¢Prospecting plan’ means the proposal for: pros-
pecting of the prospecting site, which shall be approved by the
department under s 144.84 pnor to the- issuance of ‘the
prospectmg permit. :

(13n) “Prospecting site”: means’ the lands on whrch pros-
pecting is actually conducted-as well as those lands-on which
physical disturbance will occur.as-a result of such activity.

(14)- “Prospector”‘ means -any. person engaged in
prospectmg ;

(15) “Reclamatron” means the process by whrch an area
physrcally or environmentally affected by prospecting .or
mining is rehabilitated to either its original state or, if this is
shown to" be, physically or: economically: impracticable or
environmentally. or socially. undesrrable ‘to.a state that.pro-
vides long-term environmental stability. - Reclamation shall
provide the greatest feasible protection to, the environment
and shall include, but: is:not limited to, the criteria for
reclamation set forth in's. 144.83 (2) (c). :

- (16) .“Reclamation: plan”’ means: ‘the: proposal for the
reclamation of the prospecting or-mining site which must be
approved by the department under .. 144.84 or 144.85 prior
to. the issuance of the prospecting or mining. permit.

-(17) “Refuse” means:all waste sorl rock, mineral, liquid,
'vegetatron and  other material, except merchantable. by-
products, drrectly resultmg from or. displaced. by the pros-
pecting. or. mining- and from the cleamng or. preparatron of
minerals durmg prospectmg or mining operatrons and shall
include all waste materials deposited on.or in the pr ospectrng
or mmrng site from Other sources.

(18) “Unsurtabrhty” 'means that the land proposed for

. because ‘the prospectrng or surface mrnrng actrvrty itself may
reasonably be ‘expected ‘to’ destroy or rrreparably damage
either of the following: o

(a) Habitat required for survival of species of vegetatron or
wildlife designated as endangered through prior inclusion in
rules adopted by the départment; if such endangered specres
cannot be firmly reestablished elsewhere. - :

(b) Unique features of the land, as determined by staté or
federal desrgnatron and rncorporated in rules adopted by the
department as any of the following, which cannot have their
unique characterrstrc preserved by relocatron or replacement
elsewhere ‘
‘erdemess areas.”
“Wild-and scenic rivers: - v
. National or state parks: «- ¢ e o
. ‘Wildlife refuges and areas.:

:Archaeological areas. = .

wﬁwwé
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-5m. Listed properties, as defined in s. 44.31 (4).-
6. Other lands of a type designated as unique or unsuitable

for prospecting or surface mining.
History: 19730 318 1977c 377s 29m; 1977 . 421,447, 1983 a. 27, 517,
1987 a. 395

144.815. Determmatlon of abandonmenl of mimng (1)
Except as provrded under sub. (2), abandonment of mrnrng
occurs:if there is a cessatiofnl of mining, not set forth in an
operator’s mining or-reclamation plans or by any- other
sufficient written or constructive notice, extending for more
than: 6 consecutive months:

(2) Abandonment of mining does not occur: -

(a) If the cessation of mining is due either tolabor strikes or
to-such-unforeseen developments as adverse market condi-
tions, as determined by:the department

+(b) If the cessation of mining does not continue beyond the
time period. specified by: the department. -, The time limit
specified: by the -department may not exeeed 5 years for a
mining operation for which a permit is issued under s.:144.85
on.or after May. 19, 1984. The time limit specified by.the
department may not exceed 10 years for a mining operation
for.which a permit is issued under-s, 144.85 before May. 19,
1984;

- (c) If:the site is maintained in an envrronmentally stable
manner, as determrned by the department during the cessa-
tion of mining; and

(d) If the reclamation of the srte contrnues accordmg to the
reclamation plan durmg the cessatron of mining to the extent

possrble

Hrstory 1983 2.517s. 1 2

144.82 ;. Mine effect responsrbrmy The department -shall
serveiasthe central unit of state.government to ensure that the
air, lands; waters, plants, fish and wildlife affected by pros-
pecting or mining in this state will receive the: greatest
practicable ‘degree of protection and reclamation. The ad-
ministration of occupational health and safety laws and rules
that apply to mining shall remain exclusively the responsibil-
ity of the department of industry, labor and human relations.
The.powers. and duties of .the geologrcal and natural history
survey under s. 36.25 (6) shall remain exclusively the responsi-
bility of the geological and natural history survey. Nothing in
this section prevents the department of mdustry, labor.and
human relations and the geological and. nafural hrstory
survey from cooperatrng with the department m the exercrse

of their respective powers and dutres i
“History!' 1973'c. 318;1975¢c. 41's:'52." " =

144.83 Department powers and duties. (1) The depar tment
shall S

i (a) Adopt.: rules, rncludrng rules for prehearrng drscovery,
rmplementmg and:consistent with ss. 144.80 to 144.94.

.+ (b). Establish by tule after. consulting with :the- metallic
mining council: minimum qualifications for.applicants. for
prospecting: and mining permits::. Such minimum qualifica-
tions shall-enisure that each operator in the state is competent
to~conduct:mining:and reclamation and each prospector in
the state'is competent to. condiict sprospecting:in’ a fashion
consistent. with the puiposes: of ss. 144:80.to 144.94.  The
department. shall “also: consider such -other relevant factors
bearing -upon :minimum .qualifications, ircluding: but not
limited:to; any past; forfeitures of bonds posted pursuant to
mining activities in-any state.: :

(2) (2) The department by rule. after consultmg with. the
metallic mining council shall adopt minimum standards for
exploration; prospecting, mining and reclamation-to ensure
that such activities in this state will be conducted in.a manner
consistent with the purposes and intent of ss. 144:80 to
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144.94; . The minimum standards mayclassify exploration;
prospecting and mining activities according to type of miner-
als involved and stage of progression in the operation.

(b) Minimum standards for exploration, prospectrng and
mining shall include the following:

. 1. Grading and stabilization of excavation, sides. and
benches v

L2, Gradmg and stabrlrzatron of deposrts of refuse.

.3, Stabr]rzatron of merchantable by-products

4 Adequate drversron and dramage of water. from the
exploration, prospectlng or mining. sn:e

5. Backfilling.

6. Adequate coverrng of all pollutant-bearmg mmerals or
materrals .

7. Removal and stockprlrng, or other measures to protect
topsor]s prror to exploratron prospectmg, or mining.

8. Adequate vegetative cover. i

9. Water 1mpoundment _

'10. Adequate screening of the prospecting or mining srte

11. Identification and prevention of pollution as defined in
s 144 01 ( 10) resultrng from leachmg of waste materials.”

12 Identrﬁcatron and preventlon of srgmﬁcant environ-
mental pollutron as defined in s. 144.01 (3). ]

© Mrnrmum ‘standards for reclamatron of exploratron
sites, where appropriate, : and for ptospecting : and mrnrng sites
shall conform to s. 144.81 (15) and include provrsron for the
following:

1. -Disposal of all toxic -and: hazardous wastes, refuse,
tarlmgs and other solid waste in solid or hazardous waste
dlsposal facilities licensed under this chapter or. otherwise in
an environmentally sound manner.

2. Sealing off tunnels, shafts or other underground open-
mgs and prevention of seepage in amounts which may be
expected to create a safety, health or envrronmental hazard,

uriless the applicant can” demonstrate alternatrve uses of

tunnels, shafts or other openings which" ‘do not endanger
public health and safety and ‘which' conform to applrcable
environmental protectron laws and rules. - ’

30 Management 1mpoundment or treatment ‘of all'under-
ground-or surface runoff-waters from opén pits or under-
ground prospectmg or mlnmg "sites S0 as to ‘prevent soil
erosion, flooding, damage to agricultural’ Jands or livestock,
wild ‘animals, pollution’ of surface ‘or subsurface waters or
damage to public health-or safety. Coe

4. Removal of ‘all surface- structures unless they -are
converted to an alternate tise. )

‘5. Preventron or reclamatron of substantral surface
subsidence. "
* 6. ‘Preservation of topsorl for purposes of future use in
reclamatron

7. Revegetation to stabilize disturbed soils and prevent air
and water pollution, with the objective of reestablishing a
variety of populations of plasits and animals indigenous to
the area immediately pnor to exploratron, prospectmg or
mining. :-

8. :Minimization of drstur bance to wetlands :

.(d) The minimum standards adopted under this subsection
shall:also: provide that if'any of the following situations may
reasonably be-expected to-occur during ot subsequent: to
prospectingor mmmg, the pr ospectrng or mrnrng permit shall
be denied: ‘

1. Landslides.or substantral deposrtron fr om the pr oposed
operatron in stream or lake beds which cannot be feasrbly
prevented. . :

2. Srgnrﬁcant surface subsrdence whrch cannot be re-
claimed because of the geologrc characterrstrcs present at.the
proposed site. e _ ; .
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3. .Hazards resulting in irreparable damage to any of the
following; which cannot be prevented under the requirements
of ss. 144.80 to 144.94, avoided to, the extent applicable by
removal from the area of hazard or mitigated by purchase or
by obtaining the consent of the owner:

. Dwellmg houses B
b. Public burldrngs
.¢. Schools.
d.” Churches.
e. Cemeteries.
. f
g
h

m

L’ Commercral or 1nst1tutronal burldmgs

g. Public roads,

. ‘Other pubhc proper ty desrgnated by the department by
rule.

4, Trreparable’ envitonmental damage to lake or stream
bodies despite adherence to the requirements of ss. 144.80 to
144.94. This subdivision does not:apply to an:activity which
the: department has authorized pursuant to statute, except
that the destruction or filling in.of a lake bed shall not be
authorized notwithstanding any other provision.of law.

:(4) -The department may: . .-

- ‘(a) Hold hearings relating to any aspect of the admrnrstra-
tron of ss. 144.80 to'144.94 - and, in"connection therewith,
compel the attendance of wrtnesses and productron of
evrdence

~(b) Cooperate or contract wrth the geologrcal and natural
history survey to secure necessary scientific, technical, admin-
istrative and operations servicés, rncludmg research pr ojects
and laboratory facilities.*

(c) Tssue orders drrectmg partrcular prospectors or opera-
tors to comply wrth the pr ovrsrons ‘and: purposes of ss. 144. 80
to 144:94;-

@ Supervrse and provrde for :such educatronal progr ams
as appear necessary to carry out the pur poses of ss. 144 80 to
144 94.".

““(e)"Accept, receive- and expend grfts and donatrons on
behalf of the state:

() At its’ own ‘expense, wrth the staff, equrpment and
material under its' control, of by contract with others, take
such actions as are- necessary for the reclamatron of aban-
doned project sites.

(g) Issue prospecting and mining permits.

" (h)-Issue exploration licenses: v

(i) Promulgaterules regulating the;production;storage and
drsposal of radiodactive waste from exploration; prospecting
or mining after seeking: comments from: the department. of
health and social services.- At a minimum, rules pr omulgated
under : this ' paragraph shall achieve. the margin:.of.safety
provided in applicable federal statutes: and regulations. If the
department -promulgates rules under this paragraph, .the
department -shall.investigate the. need  for standards more
restrictive than: the..applicable. federal statutes and
regulations.. ‘

() Pr ornulgate rules by whrch the depar tment may gr ant an
exemptron, modrﬁcatron or variance, €ither, making a1e-
quirement more or. less restrrctrve from any rule pr. omulgated
under subch. 1V.; and this subchapter, if_the exemption;
modrﬁcatron or. yariance does not result i in, the violation of
any federal or state. envrronmental law or. endanger publrc
health safety or welfare or the envir onment .

(k) Pr omulgate rulés wrth respect to mrnrmrzmg, segr egat-
mg, backﬂllrng and marketmg of mining waste... .

(L) Notwithstanding ss. 144.43 to. 144. 47 and 144 60 to
144.74, _promulgate rules establrshrng groundwater quahty
standards or groundwater quantity: standards, or both, for
any prospectrng or mining, actrvrty, including standards for
any mining waste site.-. , . :
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(5)° The department ‘may require. all persons under its
jurisdiction to’ submit such informational reports as the
déparitment deems necessary for performing 1ts duties under
ss. 144.80 to 14494,

(6) The department may, after hearing, cancel:

(a) The prospecting permit for a prospecting site that is the
site of a violation of ss. 144.80 to 144.94. ‘

(b) The mining permit for a mining site that is the site of a
violation of ss. 144.80 to 144.94. }

(c) A mining or prospecting permit, if the permit holder
intentionally made a false statement in the permit application
or intentionally omitted information from the permit applica-
tion which was material to permit issuance.

History: 1973 c. 318; 1977 ¢ 377s 29m; 1977 ¢. 421, 447; 1979 ¢c. 34 s.
2102 (39) (g), 1981 c. 86, 374 :

144. 831 Data collectron, momlormg (1) Any person in-
tending to submit an application for a prospecting or mining

permit shall notify the department ‘prior to the collection of

data or informationintended to be used to support the permit
application. Specific environmental data which would be
pertinent to a specific prospecting or:mining application, but
which .was obtained or collected: or generated prior to the
notice of intent to apply. for.a prospecting or mining permit,
shall be submitted in writing to the department together with
anysubstantiating: backgr ound information. which ‘would
assist the department in. estabhshrng the validity of the data.
The department shall review the data and, if it concludes that
the benefits of permitting the admission of the data outweigh
the policy reasons for excluding it,-and if the data is otherwise
admissible, inform the person giving the notice of intent-to
prospect or mine that the data will be accepted by the
department.. Such exclusion shall not relate to general envi-
ronmental. information- such as soil characteristics, hydro-
logic conditions and air and water data contained in publica-
tions; maps; documents, studies, reports and similar sources,
whether public or private, not prepared by or for the appli-
cant. Such exclusion shall likewise not relate to data which is
otherwise admissible that is collected prior to notification
under this subsection for purposes of evaluating another site
or sites and which is not collected with intent to evade the
provisions of this section.

(2) Upon recerpt of notrfrcatron under sub (1), the depart-

ment-shall give public notice:of the notification in the same
manner-as-provided under s. 144.836 (3) (b).
' - (3) The' department shall also receive and consider any
cominents from interested persons received: within 45 days
after-public notice is given'under sub.’(2) as:to the informa-
tion: which they believe should be requested from the person
giving notice of intent to apply for-a prospecting or mining
permit-and the information which they believe the depart-
ment should seek through independent studies. ‘

(4) After the receipt and consideration of comments from
interested persons, the department shall inform the person
gmng notice of intent to apply for a prospecting or mining
permit of the type and quantity’of information that it then
believés to be needed to support an application, and where
apphcable, the methodology tobe used in gathering mforma-
tion:  The department shall specifically inform the’ person
giving notice of intent to apply for a prospecting or mining
permit “of ‘the type and’ quantity of information on’ the
characteristics'of groundwater resources rn the area in which
prospecting- or miningis antrcrpated to ‘occur which the
department believes is néeded-to’support an application. The
department shall also’ begin informing the person giving
notice of intent to apply for a prospecting or mining permit as
to the timely application date for approvals, licenses and
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permits, so as to facilitate the consideration of all other
matters at-the hearing on the prospecting or mining permit.

(5) The department may conduct studies necessary to
verify information which may be submitted at the time of a
perrnrt application.

“(6) All information gathered by a person giving notice
under sub. (1) shall be submitted to the department as soon as
it is in final form.” The department may at any time after
consultation with the person giving notice of 1ntent to apply
for a prospecting or mining ‘permit revise -or modify its
requirements regarding information which must be gathered
and submitted.

(7) The department, in granting a permit under s. 144 84 or
144.85, shall require the permit holder to perform adequate
monitoring of environmental changes during the course of
the permitted activity and for such additional period of time
as is necessary to satisfactorily complete reclamation and
completely release the permrt holder from any bonds
requrred

(8 The department may monitor: environmental changes
concurrently with the permit holder under sub. (7),. and for
such additional perrod of time after the full bond is released
under s, 144.90 (3) as is necessary for the site to return to a
state of envrronmental stability. The department may con-
duct mdependent studies to monitor environmental changes.

History: 1977 ¢.'421; 1981 c. §7.

144.832 * Exploration. (1) DEerINITIONS. In this section:

@ “Driller” means a person who performs core, rotary,
percussion or other drilling mvolved in exp]or ation for metal-
hc minerals.

(b) “Parcel” means an rdentrﬁed sectron, fr actronal section
or government lot

"(¢) “Termination” means filling of drillholes and reclama-
tron and’ revegetatron of drilling sites.

2) License. All _persons, 1ntendrng to engage in explora-
tion, or who contract for the services of drillers for purposes
of exploration, shall be licensed by the department. Explora-
tion licenses shall be issued annually by the department, and
shall be applied for on forms provrded by.the department.
The department shall provide copies of the application form
for an exploration license to the state geologist upon issuance
of the license. The department shall, by rule, establish.an
annual license fee plus a schedule of additional fees based on
the number of holes drilled. The level of fees shall reflect the
department’s actual cost in administering this section. The
fees set under this subsection may be ad]usted for persons to
reflect the payment of fees for the same services to meet other
requrrements

(3) Bonp. (a) Apphcatrons for licenses shall be accompa-
nied by a bond in the amount of $5,000 conditioned on
faithful performance of the requirements. of the department
relating to termination.

(b) The department may requrre that the amount of the
bond be increased at any time, if the department determines
that a licensee’s .current level of activity makes it likely that
the bond would be inadequate to fund the termination of all
holes drilled. for which the licensee is. responsible.

(¢) The department shall, by rule; establish a procedure for
release of exploration sites from bond coverage.

(8) NOTICE PROCEDURE. (2) Commencement of drilling on a
parcel shall be preceded by notice from the licensee to the
department of intent to drill, given at least 10 days in advance
of the' commencement of drilling, and identifying the particu-
lar parcel. The department shall transmit a copy of the notice
of intent to drill to the state geologist.
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(b) The department shall, by rule; establish notification
and inspection procedures applicable to the various stages of
drilling and termination and procedures for the pr oper termi-
nation of drillholes:

: (5). LICENSE REVOCATION.. The department may revoke or
suspend an exploration license issued under: this section if it
determines, after hearing, that: .

:(a) Statutes or rules of the department have not been
comphed with;.or . ;

.(b) There:has been a farlure to increase bond amounts to
adequate levels as specified by the department.

-(6) Exemp1ION. This section does not apply to- operators
engaged in. exploratron activities on lands rncluded na
mining and reclamatron plan, if the plan contains provisions
relatrng to termrnatron of the exploratron activities.

. History: 1977 c 421 o L

144.833 Radioactive” waste sﬂe -exploration.- (1) DEFINI-
TIONS; “A'$' uséd in this section and for the purposes of
determinirig thé- applrcabrhty of ss 144 83 144, 832 144 88
and 14493 t6 144.94: ~ -~

(a) “Person” includes any person operatrng under a con-
tract or-under the direction of a federal agency.

‘1(b) ~““Radioactive. waste”” means -high-level radioactive
waste; and transuramc waste as deﬁned under S. 36 50 (1):(c)
and (d).-: -

.-NOTE: Par. (b) rs repealed and recreated by 1989 Wls Act 31, eﬂ' 7-1-91 to
read

: “(b) ‘Radloaetlve waste means any of the followmg ) l ’

1. Fuel' that is withdrawn from a nuclear reactor after m'adratlon and ‘which is
packaged and prepared for disposal. .

2. Highly radioactive waste resulting from. reprocessmg irradiated nuclear
fuel including both the liquid waste which is pmduoed directly in reprocessing and
any solid material'into which the liquid waste'is transformed.’

3. Waste matérial containing alpha-emitting radioactive elements havmg an
atomic number greater than 92 in concentrations greater than 10. nanocurres per
gram.”.

© “Radroactrve waste srte exploratron means the on-srte
geologrc exammatron from the surface of an area by core,
rotary, percussron or other drilling for the purpose of deter-
mrnmg the subsurface and geologic characterrstrcs of an area
in order to establish whether the area is suitable for.a
radioactive waste disposal site and includes assocrated activi-
ties such as clearmg and preparrng sites or constructrng roads
for drrllrng

(d) “Radr 'rve waste drsposal srte means any sité or
facrlrty for the long-term storage or drsposal of radioactive
waste including any underground orage area and related
facilities.

(2)° EXPLORATION LICENSE AND ‘RELATED PROVISIONS. (a)
Applicability. Except as provrded under par. (b), ss. 144.832
and 144:88 and rules promulgated under those sections apply
to radioactive waste site exploration, to activities related to
radroactrve waste site exploratron and to péersons engaging in
or intending to engage in radioactive waste site exploration or
related activities in the séme manner as those sections and
rules are ‘applicable' to ‘mineral exploration, to activities
related to mrneral exploratron ‘and to persons engaging inor
intending to engage in’ mrneral exploratron or related
activities.

) Exceptzon Notwrthstandrng par.(a)andss. 144 832 (3)
the department may waive the bond requirement for a person
who is authorized to engage in radioactive waste site explora-
tion. by.a" federal agency-if the-federal agency -provides
sufficient guarantees that the person or the federal agency will
comply. with the requirements of the department relating to
termination: Notwithstanding par. () and s. 144.832.(3), the
department'may require a bond in an amount in excess of the
amount specified- under. s.-144.832. (3).(a) to ensure. that
sufficient funds -are available to comply with termination
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requirements or to abate or remedy any environmental
pollution or danger to public health, safety or welfare result-
ing.from radioactive waste site exploration.

(¢) Hearing. The department shall conduct a public hearing
in the county where radioactive waste site exploration is to
occur, prior to exploration. o

(3) APPROVAL REQUIRED PRIOR TO DRILLING No person
may engage in radioactive waste site exploration by. drilling
on a parcel unless notice is provided as required under sub. (2)
and s. 144.832 (4).(a) and unless the department issues a
written approval authorizing drilling on that parcel. If the
person seeking this approval is the federal department of
energy.or.an agent or employe of the federal department of
energy, the department may not.issue the approval unless the
radioactive- waste review board certifies that the federal
department of energy and its agents or employes have com-
plied with any.requirement imposed by the radioactive waste
review, board under s. 36.50 or any agreement entered into

under that section.
..NOTE: Sub (3) is repealed and recreated by 1989 Wis. Act 31 eff. 7-1 -91 to

read

“(3) APPROVAL REQUIRED PRIOR TO DRILLING. No person may
engage in radiosctive waste site exploration by drilling on a parcel-unless notice is
provided as required under sub. (2) and 5. 144.832 (4) (a). and unless the depart-
ment rssuos a written approval authorizing drilling on that parcel >

(4) REGULATION OF.EXPLORATION AND RELATED PROVISIONS.
Sections 144,83, 144.93 and 144,935 and rules promulgated
under those sections apply to radioactive waste site explora-
tion, to activities related to radioactive waste site explor ation
and to persons engagmg in or mtendmg to engage in radio-
active waste site exploration or related activities in the same
manner as those sections and rules are apphcable to mineral
exploratron to activities related to mineral exploratron and
to persons engagrng rn or 1ntend1ng to engage in mineral
exploration.or related activities.

(5). GROUNDWATER REGULATIONS. A person- engagrng in
radroactrve waste site. exploration shall .comply with. any
restrictions or prohibitions concerning the pollution or. con-
tamination -of groundwater under ss. 144.025 or: 144.80 to
144. 94 or ch. 147 or.any rule or.order promulgated under
those sections or that chapter.

(6) ENVIRONMENTAL IMPACT. Radroactrve waste site explo-
ration: may constitute a major action significantly affecting
the quality of the human environment.. No person may
engage in radioactive waste site exploration unless the person
complres with.the requrrements under s. 1.11. Notwithstand-
ings. 23,40, ‘the state may charge actual and reasonable costs
associated with field investigation, verification, monitoring,
preapplication services and preparation of an environmental
impact statement.

N IMPACT ON RADIOACIIVE WASTE REVIEW BOARD. Nothing
in this section limits the power or authorrty of the radioactive
waste review board to impose more stringent requirements
for’ the negotratron and approval of agreements under s.

36. 50."
'NOTE: Sub. i  repealed by 1989 Wis. Act 31, eff. 7-1-91.

(8) IMPACI ON’OTHER REQUIREMENIS In addition to the
requrrements under this section, a person engaged in radio-
active’ waste site exploratron shall comp]y with all other
applrcable statutory requrrements, ‘rules and municipal ordi-
nances ‘and: regulations.  If a conflict exists between this
sectron and another statute, rule, ordrnance or ‘requirement,

the stricter provision controls.”
‘History:" “1983 a. 27; 1989'a.'31

144.834 - Reclamation. plans. (1) A reclamation plan shall
accompany all applications for prospecting or mining per-
mits. - If it is physically or economically. impracticable .or
environmentally. or socially undesirable for the reclamation




Electronically scanned images of the published statutes.

144.834 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

process to return the affected area to its original state, the
plan shall set forth the reasons therefor and shall discuss
alternative conditions and uses to which the affected area can
be put.

‘(2) The plan shall specify how the applicant intends to
accompllsh to the fullest extent possible, compliance with the
minimum standards under s. 144.83 (2) (c)

History:: 1977 ¢ 421

144.836 Hearmgs on permit appllcatlons This section,
and c¢h. 227 where it is not inconsistent, shall govern all
hearings on applications for prospecting or mining permits.

--(1) ScopE: (a) The hearing on the prospecting or mining
permit shall cover the application and any statements pre-
pared unders. 1:11-and, to the fullest extent possible, all other
applications for approvals, licenses and permits issued by the
department. The department shall inform the applicant as to
the: timely ‘application date for all approvals, licenses and
permits issued by the department, so asto facilitate the
consideration of ‘all other-matters at the hearing on the
prospecting or mining permits. .

" (b) Except as provided in this paragzaph for all depart-
ment issued approvals, licenses and permits relating to pros-
pecting or mining including solid waste feasibility report
approvals and permits related to air and water, to be issued
after April 30, 1980, the notice, hearing and comment provi-
sions, if any, and the time for issuance of decisions, shall be
controlled by this section and ‘ss. 144.84 and 144.85. ‘If an
applicant fails to make application for an approval, license or
permiit for an activity incidental to prospecting or mining in
time for notice under this section to be provided, the notice
and comment requirements, if any, shall be controlled by the
specific statutory provisions with respect to that application.
If notice under those specific statutory notice requirements
can be' given for consideration of the approval, license ‘or
permit at the hearing under this section, the application shall
be considered: at-that hearing; otherwise; the specific statu-
tory hearing provisions; if any, with respect to that applica-
tion shall control. - Thesubstantive: requirements for the
issuance of any approval, permit or license incidental to
prospecting -or mining are ‘not affected by the fact that a
hearing -on'the approval, permit or license is conducted as
part of a hearing under this section. =~

(2) LocaTtioN. The heanng shall be held in the county
where the - prospecting or mining s1te, or'the largest portion of
the prospecting or mining site; is located, but may subse-
quent]y be adjourned to other locations.

" (3) TIMING OF NOTICE AND OF HEARING; GIVING OF NOTICE
(a).If it is determined that a statement under s. 1.11 is not
requued the hearing shall be scheduled for a date not less
than 60 days nor more than 90 days after the announcement
of that determination, and the scheduling and providing of
notice shall be completed not later than 10 days followmg the
announcement. . Notice of the hearing shall be given by
mailing a copy of the notice to any. known ‘state agency
required to issue a permlt for the proposed operation, to the
regional planning commission for the affected area, to the
county, city, v1llage and town within which any part of the
affected area’ lies, to all persons who have requested this
notification and, if applicable, to all persons specxﬁed under
par. (b) 3and s. 144.026 (5) (b) and (6) (f). Written comments
may be submitted to the department. within 30 days of the
date of notice.

(b) If it is determined that a statement under s. 1.11 is
required; the department shall hold at least one informational
meeting regarding the preliminary environmental - report
within 60 days of its issuance.- The meeting shall be held not
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sooner than 30 days nor later than 60 days after the issuance
of the report. The scheduling and providing of notice of the
meeting shall be completed not later than 10 days following
the issuance of the preliminary environmental report. A
hearing referred to under sub. (1) shall be scheduled for a date
not less than 120 days nor more than 180 days after the
issuance of the environmental impact statement. The sched-
uling and providing of notice of the hearing shall be com-
pleted within 30 days from the date of issuance of the
environmental impact statement. “The provxdmg of notice
shall be accomplished by:

1. Maﬂmg a topy of the notice to all knowrn departments
and agencies requxred to grant any permit necessary for the
proposed ‘operation; to any regional planning commission
within which the affected area lies, to the governing bodies of
all towns, villages, cities and counties within which any part
of the  proposed prospecting .or. mining site lies, to the
governing bodies of any towns, villages or cities contiguous to
any town, village or. city within which any part of the
proposed prospecting or mining site lies and to any interested
persons who have requested such notification.

2. Publication of a class 2 notice, under ch. 985, utilizing a
display advertising format,-in the weekly newspaper pub-
lished in the closest geographic proximity to the proposed
prospecting or mining site, in the newspaper having the
largest citculation in the county within which the-proposed
site lies and in those newspapers published in counties contig-
uous to.the county within which the proposed site lies which
have a substantial circulation in the area of, or adjacent to,
the propOSed prospectmg or mmmg site, -

"3, Mailing a copy of the notice to the U.S. environmental
protection agency, U.S. army corps -of engineers and other
states potentially affected by the proposed discharge if a
water discharge peimit under ch. 147 is to be considered at
the hearing under this section and to the U.S. environmental
protectxon agenicy and appropnate agencies in other -states
which may be affected if an air pollution control permit under
ss. 144.30 to 144.426 is to be cons1dered at the hearing under
thxs section.

" (c) Written comments may be submitted. by any govern-
mental agency within 80 days of the date of issuance of the
statement under par. (b). Individual persons may submit
written comments within 120 days of the date of issuance of
the statement. The last day for receipt of comments shall be
specified by the department in all notices.

...(4) HEARING PROCEDURE, (2) At the opening of the hearing,
the hearing exaniner shall advise all persons present of their
right to expiéss their views either orally or in writing, under
oath or otherwise, and of the legal effect of each form of
testlmony Allinterested persons, at the hearing or at a time
set prior to the hearing, shall be given an opportunity, sub]ect
to reasonable limitations on the presentatlon of repetitious or
urelevant matemal 10 express their views on any aspect of the
matters under con51deratlon The presentation of these views
need not be under oath nor ‘subject to cross-examination. A
written record of unsworn testimony shall be made.

(b) Persons who wish to participate as parties shall file a
written notice with. the hearing examiner setting forth their
interest at least 30 days prior to the scheduled time of the
hearing -or prior, to the scheduled time of any prehearing
conference, whichever is earlier; unless good cause is shown.

“(c) Therecord shall consist of the contested case portion of
the proceeding. Views given under par. (a):and all written
comments submitted from any source shall be placed in the
file of the proceeding and shall be given appropriate proba-
tive value by the hearing examiner or decisionmaker.
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(d) Hedrings conducted under this section may be contin-
ued for just cause.

“(e) If ‘evidence of conformance with apphcable zoning
ordinances as requrred bys. 144.85(5) (a) 1. fis not presented
by the time testimony is completed, the departmentshall close
the récord and ‘continue the hearing. The duration of the
continuance of the heanng shall be specified by the depart-
ment at the time the continuance begins; after first requesting
the applicafit to state -the “anticipated ‘time:-at which the
eviderice will be provrded The continuance may be extended
by the department pnor to its exprratron upon notrce to all
par ties'if good cause is shown..

(f) Each approval or denial of a license or permrt cons1d-
ered at the hearing under this section shall be made in fmdrngs
of fact, conclusions of law and an order setting forth i€asons

with clarity and in detail.

Hlstory 1977c 421 l979c 221 355 l985a 60.

144.838 -Local impact commlttee 1) A county, town,
village; ‘city or tribal government hkely to be substantially
affected by potential or proposed mining may designate an
exrstmg committee, or establish a committee, for purposes of:

(a) Facrlrtatrng communrcatrons between operators and
itself.

b) Analyzmg 1mp11catrons of mining.

o) Revrewmg and commentmg on reclamation plans

(d)” Developmg ‘solutions " to mmmg—mduced .growth
problems. ~

) Recommendrng prrontres for local action.

() Formulatrng recommendations to. the investment and
local .impact fund board regardmg distribution of funds
under ; $.70.395(2) ().

(g) Negotratmg a local agreement under s. 144, 839 (3)

@A county, town, village, city or tribal government
affected in. common with another county, town, vrllage, city
or. tribal government by a proposed Of existing mine may
cooperatrvely designate ot establish a Jjoint comumiittee, but
may also maintain a separate committee under sub.. (1).

Commrttees under this section may include representatives of

affected units of government busmess and industry, man-
power health, protective or service agenciés, school districts,
or-environmental and other. interest groups or other inter-
ested partres ,

-(3) Persons giving notice under S, 144 831 (l) shall there-
after appoint a liaison person to any committee established
under sub. (1) .or (2), and sha_ll.vprovrde such reasonable
information as is requested by the committee, Operators and
persons giving notice under-s. 144.831 shall thereafter make
reasonable efforts to design and operate mining operations in
harmony with community development objectives.

~(4) Committees established under sub.:(1) or (2). mav be
funded by their appointing authority, and may, through their
appointing authority, submit a request for operating funds.to
thé investment and local impact fund board under s. 70.395.
Committees. established under sub; (1) shall be eligible for
funds only if the .county, town, vrllage or city is also a
participant in a joint committee, if any, established under
sub.:(2).- The investment and local impact fund board may
not grant. funds for .the iise-of .more than one committee
established under sub. (1) in relation to a particular mining
proposal unless a joint committee has been established under
sub. (2). Committees may hire staff, enter into contracts with
private-firms' or-consultants or-contract- with. a. regional
planning commission:or other: agency for staff services.

(5) Any county, town, vrllage or city receiving notice of the
filing of an application-in the manner ‘provided under s.
144.836 (3) (a) or (b):shall refer the application and reclama-
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tion plan to a committee established under sub. (1) or (2), if
any, for review and comment. Such counties, towns, villages
or-cities may- participate as a party in the hearing on the
application and may make recommendations on the reclama-

tion plan and future use of the project site.
-History: 1977 c. 421;1987 a. 399.

144.839 Local agreements (1)Acounty, town, village, city
or tribal government which requrres an operator to obtain an
approval or permit under a zoning or land use ordinance
may, 1nd1v1dually or in conjunction with other counties,
towns, villages, cities, or tribal governments enter into one or
more agreements with an operator’ for the development ofa
mining operation.

(2) An agreement under sub. (1) shall include all of the
followmg

(@) A legal descrlptlon of the land sub_|ect to the agreement
and the names of its legal and equitable owners.

(b) The duration of the agreement.

(c) The uses permitted on the land.

(d) A description of any conditions, terms, restrrctrons or
other requirements determined to be necessary by the county,
town, village, city or tribal government for the public health,
safety or welfare of its residents.

() A description of any obligation undertaken by the
county, town, village, city or tribal government to enable the
development to proceed.

() The applrcabrhty or nonapplrcabrllty of county, town,
village, crty or tribal ofdinances, approvals or resolutions.

® A provrsron for the amendment of the agreément:

(h) Other provisions deemed reasonable and necessary by
the partres to-the agreément. .

3 A county, town, vrllage, c1ty or tribal government may
authorrze the local impact committee appointed under s.
144.838 to negotiate an agreement under this section, but the
agreement may not take effect until approved by the county,
town, vrllage, city or, trrbal government in accordance with
sub. (4). : .

(4) The county, town, vrllage, crty or tribal government
shall hold a public heating on an agreement under sub. (1)
before its adoption. Notice of the hearing shall be provided
asa class 2 notice, underch. 985. After the public hearing, the
governing body of each county, town village, city or tribal
government which i§ to be a party to the. agreement must
approve the agreement ina pubhc meeting of the governing

body.

Hrstory l987a 399

144.84 Prospecting permlts (1) No person may engage in
prospectmg wrthout securing a prospecting ‘permit issued
under this’ section. Application for prospecting permiits shall
be made-in writing to the department upon forms prepared
and furnished by the department “An application must be
made, and a prospecting permit obtained for each separate
prospecting site. - Applications shall be submitted in repro-
ducible: form:in- such ‘multiples ‘as required by rules of the
department.. As a part of each application for a prospecting
permit, the applicant shall:furnish a descrrptron of the pro-
posed prospecting site, the number of acres in the proposed
prospecting’ site; “a prospecting plan,: a reclamation: plan
meeting the requirements.of s: 144.834-and a timetable for
reclamation, information relatmg to whether the area may be
unsuitable for prospecting  or ‘surface -mining, unless the

-applicant conclusively certifies that he or she will not subse-

quently make application for a permit to conduct surface
mining at.the site and such other relevant information as the
department may require, including information as to whether
the . applicant, its parent corporation, any. of its principal




Electronically scanned images of the published statutes.

144.84 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

shareholders, or:any of the applicant’s subsidiaries or affili-
ates in which the-applicant.owns :more than a 40% interest,
has forfeited any mining bonds in other states within the last
20 years; and the dates and locations,if any. An application
shall be accompanied.by. such: fee as is required by the
department by rule which shall coveér the estimated cost ‘of
evaluating the prospecting permit application. After com-
pletmg its evaluatron, the department shall revise the fee to
reﬂ' ot the actual cost of evaluation: The fee may be revised
for persons to reflect the payment of fees for the same’ servrces
to meet other requrrements o

[he department shall issue a prospectmg permrt under
this section to an applicant within 60 days followmg the date
of;the completion of the hearing record if, on the basis of the
applrcatron, “the 'department’s investigatiori and hearing and
any | written comments, it finds that the site is not unsuitable
for’ prospectmg or, absent a certification undet sub. (1),
surface mining, and the reclamatron plan complres with ss.

144.83 (2) and 144.834 and rules promulgated under ss.

144.83 (2) and 144.834. Thede partment may modrfy any part
of the"ap l_rcatron or reclamatron plan and- approve it as
modified: Except as otherwise provided- in ss. 144.80 to
14494, prospecting permits shall be valid for the life of the
project, unless canceled under's: 144.83 (6) or 144 91 (1) or (3)
or revoked Under s 144.93 2 of (3).

(3) The department Shall denya prospectmg permrt within
days following the date of the completion of the hearing
difit ﬁnds that the site is unsurtable for prospectrng or,
al sent certrﬁcatron under sub. (1), surface mining, or the
reclamatron plan, mcludmg ‘the bond, does not comply with
s5. 144.83(2) and“144.834 and rulés promulgated under 'ss.
144.83 (2) and 144.834 or that the applrmnt is'in violation of
§5.'144.80't0 144.94 or any rules adopted under ss. 144.80 to
144.94. 1f the’ applrcant has prevrously failéd and continues to
fail to comiply with ss. 144.80 to 144.94, or if the applicant has
within the previous 20° years forferted any ‘bond posted in
accordance with' prospectrng of'mining activities in this state;
unless by mutual agreement with the state, the department
may notissue a prospectmg permrt The depar tment may not
issue a’ prospectmg permit “if it° finds~that any" officer ‘or
director’of ‘the applrcant h hile' employed by the appli-
cant;! the applicant’s-parent corporatron ‘any ‘of the appli-
cant’s principal ‘shareholders, or any‘of ‘the applrcant’s sub-
srdrarres or afﬁlrates, rn whrch the applrcant owns more than a

posted in aocordance with pr ospectrng or mining actrvrtres in
this state unless by mutual agreement with the state. In’this
paragraph, “forfeited any bond’; means the forfeiture of any
performance securrty occasroned by noncomplrance with any
prospecting or..mining laws or rmplementmg rules., If an
application for a. prospectrng permrt is denied, the depart-
ment, within 0 days from the date of applrcatlon denial, shall
furnish to the applicant in writing the reasons for the. demal

.. {4) (a): Erghteen ‘months.after-the issuarice of a prospecting
permrt and; annually,thereafter until-prospecting ceases, the
department shall review' the. permit; reclamation plan and
bond to ascertain adequacy, compliance with state or federal
laws enacted after the issuance of the permit and:technologi-
calicurrency: .If the:department after review determines that
the plan should be modified or the bond amount. changed, it
shall notify;the permit holder of the necessary modifications
or changes. If the-permit holder-does not request:a hearing
within 30: days the modrﬁcatrons or changes shall be deemed
accepted ;

(b).If the permrt holder desrres to modrfy the permrt an
amended application shall-be submitteéd to the-department,
which shall process:the amendment as if it-were: an’original
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application if the proposed modification substantially broad-
ens or changes the scope of the original prospecting proposal.
~(c) To:theextent that testimony and evidence submitted at
the original pr ospectrng permit proceedings or from previous
modification hearings is relevant to the issues of: modification
or granting or denial of the amendment, it may be adopted in
the subsequent ‘proceedings, subject to the opportunity. for
cross-examination and: rebuttal, if not unduly repetitious. -
+(5) If the department: determines that a statement under s.
1.11~is -required for: consideration of an application for a
prospecting permit, the statement need not consider impacts
unrelated to the proposed prospecting activity, other thanthe
issue of unsurtabrlrty for surface mrmng, absenta cer trficatron

under: sub. (1)...:
Hlstory 1973c 318 l977c 421

144.85 Mining permits. (1) (a) No operator may engage if
mining or reclamation at any mining site that is not covéred
by.a ‘mining permit-and by .written. authorrzatron to mine
under s. 144.86.(3). Applications for mining permits shall be
made in. writing and-in reproducrble form to the department
upon | forms prepared and furnished by it and in such multi-
ples as requrred by rule of the department. An application
shall be made, and a mining permit obtained for each
separate mining site. No application for surface mining at a
site may.. be entertamed by. the department if within the
previous 3 years the applicant, or a different person who had
received a prospecting permit for the site had certified under
s. 144.84 (1) that he or she would not subsequently make
apphcatron fora permrt to'co duct surface mmmg at the site.

(b) If ‘a 'person’ commence 1nrng at a mining sit¢ which
includes an “abandoned site, ‘plans for reclamation of the
abandoned site, or the portion of the abandoned site whichis
inclided in the mining site;,’ shall ‘be mcluded m its mrmng
plan and teclamation plan:

“(2)7(a) The application shall be ‘accompanied by a fee‘

stablrshed by the department, by rule, which shall cover the
estimated cost of-evaluating the mining permit applrcatron
After completing its evaluation, the department shall revise
the fee to reflect the’ acdtual cost of evaluation. The fee miay be
révised for persons toreflect the payment of fees for the same
set icés to meet othér requrrements :

(b) Except as‘otherwise provided in ss. 144 87 to 144. 91
mining permits shall be valid for the life of the project unless
canceled ‘under . 144:83:(6)-or 144 91: (1) or (3) or revoked
under 5.-144:93 @ or(3) -

“(3)'Asa part of each: apphcatron for a mrnrng permrt the
applrcant shall furnish:~ -

‘(@) A mrnmg plan; rncludmg a descrrptron and a detarled
map'of the proposed mining site drawn'to a scale approved by
the department. ‘Aerial photographs may be accepted if the
photographs''show: ‘the" details- to the" satisfaction of “the
department.-The' map; plan-or photograph shall be prepared
and’ cettified by a competent engineer; surveyor or other
person: approved by the department, and shallshow the
boundaries of the area: of land-which will ‘be affected,. the
drainage ared’ above ‘and below the:area, ‘the location and
names of ‘all 'streams; roads, railroads, pipelines and utility
lines on-or: within 1,000 feet of the site,'the name of the owner
or owners of thie site and the nearest city or:village if within 3
miles of the site. The map or photograph shall be’accompa-
niéd by descriptive data " as 'required ‘' by the: depar tment,
including but not limited to the soil conservation service soil
capabilities classifications of the affected area, the anticipated
geometry of the excavation; the estimated total production of
tailings produced, the nature and depth of the overburden,
the elevation of the water table and such other information
about :the geology of .the deposit as the: department, after
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consultation with the geological and natural history survey,
finds is necessary to evaluate the applicant’s mining plan and
reclamation plan. i

(b) In addition to the information and maps otherwise
required by this subsection, a detailed reclamation plan
showing the manner, location and time for reclamation,
including ongoing reclamation during mining, of the pro-
posed mining site. - The reclamation plan shall be accompa-
nied by a map subject to the requirements in par. (a) which

shall show the specific reclamation proposal for each area of

the site. The reclamation plan shall conform to any applica-
ble comprehensive plan created under-sub. (4) (b), and to any
applicable ' minimum standard created under ss. 144.83 (2)
and 144.834. - -

(c) The name and address of each owner of land within the
mining site and ¢ach person known by the applicant to hold
any option o1 lease on land within the mining site and.all
prospecting -and mmmg permrts 1in this-state held by the
apphcant

*(d) Evidence satisfactory to the department that the appli-
cant has applied for necessary approvals and permits under
all'applicable zoning ordinarices and that the operator has
applied for the necessary approval, licenses or permits re-
quired by the department including, but not limited to, those
under chs. 30, 31, 107, 147 and 162 and this chapter.

(@) Informatron as to whether the applicant, its parent, any
of its prmcrpal shareholders, or any of its subsrdrarres or
affiliates in which it owns more than a 40% interest, has
forfelted any mining bonds in other states within the past 20
years, and the dates and locations, if any.

[6)) Information relating to whether unsuitability may exist
for surface - mining to the extent not fully considered under s.
144.84.

(g) Such other pertrnent mformatron as the department
requires.,

(4) (a) The department shall require an. apphcant for a
mmmg permrt amended mining permit or change in either
the mining. or _reclamation plan to furnish, as part of the
mining permit application, an itemized statement showing
the applicant’s estimation of the cost to the state of. reclama-
tion. -The department may,:at the _apphcants expense,
contract with an independent person to estimate the cost to
the state of reclamatlon if it has. reason to believe that the
applrcant s estrmated cost of reclamatlon may not be
accurate. -

(b).. If the department fmds that the antrcrpated life and
total area of a mineral deposit are of sufficient magnitude
that reclamation of the mining site consistent with ss. 144.80
to :144.94 requires a comprehensive plan for the entire af-
fected area, it shall require an operator to submit with the
application for a mining permit, amended mining site or
change in mining or reclamation plan, a comprehensive long-
term plan showing, in detail satisfactory to the department,
the manner; location and time for reclamation of the entire
area of contiguous land which will be affected by mining and
which is owned, leased or under option for purchase or lease
by-the operator at the time of application.. Where a mineral
deposit lies-on or under the lands of more than one operator,
the department shall require the operators to submrt mutu-
ally consistent comprehensive plans.

- (¢):The department shall require an applrcant to describe
any land contiguous to the proposed - mining:site which he or
she owns; leases or has an option:to purchase or lease. -
*'(5)(a)'1. Within 90 days of the completion of the public
hearing record, the department shall issue the mining permit
if it finds: - e :
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a. The mining plan and reclamation plan are reasonably
certain to result in reclamation of the mining site consistent
with ss. 144.80 to 144.94 and any rules adopted under ss:
144.80 to 144.94. .

b. The proposed operation will comply with all applicable
air, groundwater, surface water and solid and hazardous
waste management laws and rules of the department:

¢. In the case of a surface mine, the site is not unsuitable for
mining, The preliminary determination that a site was not
unsuitable for mining under s. 144.84 may not be conclusive
in the determination of the site’s suitability for mining under
this section. However, at the hearing held under this section
and s. 144.836, testimony and evidence submitted at the
prospecting permit proceedrng relevant to the issue of suita-
bility of the proposed mining site for surface mining may be
adopted, subject to the opportunity for cross-examination
and rebuttal, if not unduly repetitious. - ‘

d. The proposed mine will riot endanger public health,
safety or welfare.”

“e. The proposed mine will not result in a net substantial
adverse economic impact in the area reasonably expected to
be most rmpacted by the activity.

f. The proposed mining operation conforms with all appli-
cable zoning ordinances. ,

2. Each approval or denial shall be made in findings of fact,
conclusions of law and an order setting forth reasons with
clarrty and in detail. The department may modify the
operator’s proposed mming or reclamation plans in order to
meet the requirements of ss. 144.80 to 144.94, and, as
modrﬁed grant.its approval

" (b) The department shall deny a mining permit within 90
day_s,followmg the date of the completion of the hearing
record if it finds that the site is unsuitable for surface mining,
where the apphcatlon pertains to a proposed surface mine, or
that the applicant is in violation of ss. 144.80 to 144.94 or any
rules adopted under ss. 144.80 to 144.94. If the applicant has
previously failed and continues to fail to comply with ss.
144.80 to 144.94, or if the applicant has within the previous 20
years forfeited any bond posted in accordance with mining
activities in this state, unless by mutual agreement with the
state, the depar'tment may not issue a mining permit. The
department may not issue a mining permit if it finds that any
officer or director of the applicant, while employed by the
applicant, the applicant’s parént corporation, any of the
applicant’s principal shareholdérs or any of ‘the applicant’s
subsidiaries or affiliates in which the applicant owns more
than a 40% interest, has within the previous 20 years forfeited
any bond posted in accordance with mining activities in this
state, unless by mutual agreement with the state. In this
paragraph, “forfeited any bond” means the forfeiture of any
performance security, occasioned by noncompliance with
any prospecting or mining laws or implémenting rules.

(c) To the extent that an environmeéntal impact statement
on a ‘prospecting permit -application under s. 144.84, if
prepared, fully considered unsuitability of the prospecting
site for surface mining by virtue of unique features of the land
as enumerated in s. 144.81 (18), that portion of the previous
impact statement may be adopted in the impact statement on
the mining perrmt application.

(d) The prior-issuance of a prospectmg permit under S.
144.84 for all or part of a site shall, in and of itself, be given no
weight in the decision to grant or deny a mining permit under
this section, and the department must find, in any order
granting, or granting with conditions, a mining permit that
no weight was given in the decision to the prior issuance of a
prospecting permit. However; to the extent that testimony
and evidence submitted at the prospecting permit proceed-
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ings is-relevant to the issue of whether to grant or deny a
mining permit, the testimony and evidence may be adopted in
the mining permit proceedings, subject.to the opportunity for
cross-examination and rebuttal to the extent that the testi-
mony and evidence are not unduly repetitious.

-(e) The'department shall send its statement, together witha
copy of"its:rules and finding as to whether the applicant has
otherwise satisfied the requirements of ss. 144.80 to 144.94,to0

the applicant. and.to the other parties.
History: . 1973 c. 318; 1977 c. 377 5. 29m; 1977 ¢. 421;.1981 c. 374 .
All staff. work necessary to determine whether mining permrt should be
granted, mcludrng evaluation of other environmental requrrements must be
included in fee under (2)-(2). 76 Atty. Gen: 150. -

144 855 Diversron of surface waters, wiihdrawal of
groundwaler, damage clarms (1) Scope. This section gov-
erns the withdrawal or diversion of groundwaters or surface
waters by persons engaged in prospecting or mining. Dis-
charges of waters are sub]ect to ch. 147, construction of
necessary dams or other structures is subject to chs. 30 and 31
and construction of wells is subJect to ch 162 to the extent
applrcable .

(2) DIVERSION OF SURFACE WAIER PERMIT REQUIRED. (a)
Any person intending to divert surface waters for prospecting
or mining shall apply to the department for a permit. The
forms and procedures used under s. 30. 18 apply to the extent
pr acticable.

(b): The department upon. recerpt of an applrcatron for a
permit, ‘shall determine the minimum stream flow or lake
level necessary. to protect public rights, the minimum flow or
level necessary to protect the nghts of affected riparians, the
point downstream beyond which riparian rights are not likely
to be mJured by the proposed diversion and the amount of
surplus water, as definéd'in s. 30. 01 (6d),if any, atthe pomt of
the pr oposed diver: sion.

" (c) At.the hearmg on the permrt applrcatron, the depart-
ment shall take testimony on:

‘1. The pubhc rights in the lake or stream and the related
envrr onment . ‘which may be rnjured by the ~proposed
d1ver sion;

2. The pubhc benefits provrded by mcreased employment
economic _activity and tax revenues fr om the mining
operatron,

. 3, The direct and mdrrect socral and economrc costs and
beneﬁts of the proposed mining operatron

4, Whether the proposed wrthdrawal will consume nonsur-
plus water;

5. The. rrghts of competmg users of such water resources,
and ,

.6 Any other issues, rdentrﬁed by the depar tment as relevant
to the decision :of whether to issue or deny a permit.

- (d) Within 30 days after hearing, the department shallissue
or deny a permit.  The following standards shall govern the
decision of the department:

1; If injury to pubhc rights exceeds the. pubhc benefits
generated by the mining, the permit shall be denied. . -

-2, If the proposed diversion will consume nonsurplus
waters .and"will unreasonably injure rights of riparians
identified by par. (b) who are beneficjally using such waters,
the permit shall be denied unless a permit is- granted under
par:(¢) or-all such rrpanans consent .to. the pr oposed
diversion. - :

- 3:In all other cases the permrt shall be gr anted :

(e) The department may requrre modification of a pro-
posed .diversion-so as to avoid injury to public or rrpanan
rrghts, and as modified, may grant the permit. -

.(f) ‘Water diverted .in accordance with a- permit.issued
under'- this ‘subsection may be used on nonriparian propetty.
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(2) The department shall maintain continuing jurisdiction
over-water withdrawal made according to permits. issued
under this subsection and may modify such permits: to
prevent undue injury to riparians who gave consent under
par. (d) 2 at the time of issuance of the permit.
() Hearings on appl_rcatrons for drversron permits under
this subsection shall be preceded by mailed. notice to all
parties-or affected persons and by publication in the affected
area of.a class 2 notice, under ch. 985, Hearings may be
conducted as part of a hearing on an applrcatron for a mining
permrt under:s. 144.85. ,

. (i) If a hearing on the applrcatron for a permit is conducted
as'a part of a hearing unders. 144,836, the notice and hearing
provisions in that section supersede the notice and hearing
provisions of this subsection.

* (3) WITHDRAWAL OF GROUNDWATER; DEWATERING; PERMIT
REQUIREMENTS.:(a) An approval under s. 144.025 (2) () is
required to:withdraw groundwater or to dewater mines if the
capacity and rate of withdrawal of all wells involved in the
withdrawal of groundwater or the dewatering of mines ex-
ceeds 100,000 gallons each day. A permit under ch. 147 is
requlred to discharge pollutants resulting from the dewatet-
ing of mines.

(b) The. department may. not 1ssue an approval under S.
144.025 (2) (e) if the withdrawal of groundwater for prospect-
1ng or mining purposes or the dewatermg of mines will result
in the unreasonable detriment of public or private water
supplres or the unreasonable detriment of publrc rights in the
waters of the state. No . withdrawal of ‘groundwater or
dewatering of mines may be made to the unreasonable
detriment of public or ‘private water supplies or the unreason-
able detriment of pubhc rights in the waters of the state.

(4) DAMAGE CLAIMS. (a) As used in this subsection, “‘per-
son” does not include a town, village or city.

“(b) A person claiming damage to the quantity or quality of
his or her private water supply caused by prospecting or
mrnmg ‘may file a complaint with the department and; if there
is"a need for ‘an immediate alternative source of water, with
the town, village-or city where the private water supply is
located: The department shall conduct an investigation and if
the department concludes that there is reason to believe that
the” prospectrng or ‘mining is- interrelated to the condition
grvmg rise to the complarnt it shall schedule‘a hearing.

(c) The town, village or crty within ‘which is located the
private water supply which is the subject of the complamt
shall, upon request, supply necessary amounts of water to
replaoe that ‘water formerly obtained from the ddmaged
prrvate supply. Responsibility to-supply water shall com-
mence at the time the complaint is filed and shall end at the
time the decision of the department made at the conclusion of
the hearrng is implemented.

“(d) If the’ department concludes after ‘the hearmg that
prospectrng or mining is the prmcrpal cause of the damage to
the prrvate water supply, it shall issue an order to the operator
requiring the provision of water to-the person found to be
damaged in a like quantity and quality to that previously
obtainéd by the pérson and for a period-of time that the water
supply, if" undamaged would be expected ‘to -provide- a
beneficial use, requiring reimbursement to the town, village
or city for the cost of supplying water undér par: (c), if any,
and requiring the payment of compensation for any damages
unreasonably inflicted on the person as a result of damage to
his ‘or-her water supply. - The department. shall order the
payment of ‘full ‘compensatory damages up to-$75,000 per
claimant.: The department shall issue its written findings-and
order within 60 days after the close of the hearing. - Any

judgment awarded in a subsequent action for damages to a
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private water supply caused by prospecting or mining shall be
teduced by.any award 'of compensatory damages previously
made under this subsection for the same injury and paid by
the operator. The dollar amount under this paragraph shall
be changed annually according to the method under s. 70.375
(6). Pending the final decision on any appeal from an order
issued under this paragraph the operator shall provide water
as ordered by the department The existence of the relief
under this- section is not ‘a bar to any other statutory or
common law remedy for damages.

(e If the department concludes after the hearrng that
prospectrng or ‘mining is’ not’ the cause ‘of ‘any damage,
rermbursement to'the town, village or city for the costs of
supplying water under par. (¢), if‘any, is the responsrbrlrty of
the person who filed the complaint.

- (fy Failure of an operator to comply with an order under
par. d)is grounds for suspension-or revocation of a prospect-
ing or mining permit.

‘ (&) This subsection applies to any claim for damag‘es toa
priV"at'e wateér supply occurringafter June 3, 1978.

(5) CosTs REIMBURSED. (a) Costs incurred by a town‘,"village
or city in monitoring the effects of prOSpecting or mining on
surface water and groundwater resources, in proyiding water
to persons clarmmg damage to private water supplies under
sub. (4) (c) or in retaining legal counsel or technical consul-
tants to represent and assist the town village or city appear-
ingat the hearmg under sub. (4) (b) are reimbursable through
the investment and. local impact fund under s. 15.435..

(b) Any costs pard to.a town, village or,city through the
1nvestment and local impact fund under. par. (a) shall be
reimbursed to the fund by the town, vrllage or city if the town,
vrllage or city receives funds from any other source for the
costs incurred under par. (a).

_(c) If an order under sub. (4) (d) requrrmg the operator to
pr ovrde water.or to. rermburse the town, vrllage or city for the
cost of. supplyrng water. is appealed and is.not upheld the
court shall order the cost mcurr‘ed by the operator in provid-
mg water or in rermbur srng the town, village or. crty pending
the final decrsron to be rermbursed from the rnvestment and

local impact fund ‘under s. 15 435
History: 1977 ¢ 420; 1979 . 221: 1981 ¢. 86 3s. 38 to 54, 64; Stats. 1981's.
144.855; 1985 2. 60 5. 24 1987 a. 374

144 86 Bonds . Upon notrﬁcatron that an applrcatron for
a_ prospecting or mining permit has been approved by the
department but:prior to commencing prospecting.or mining,
the -operator-shall file with. the department a bond condi-
tioned on-faithful. performance of-all of the requirements of
$5.-144:80.t0:144.94 and all rules adopted by the department
under ss. 144.80 t0.144.94. The bond shall be furnished by a
surety company lrcensed to do business in this state. In lieu of
a bond, the operator may deposit cash, certificates of deposit
or government securities with. the department. Interest
received on certrficates of deposit and government securities
shall. be. pard to the operator. . The amount of the bond or
other security requrred shall be equal to the estimated cost to
the state of fulﬁllmg the reclamation plan, in relatron to that
portion of the srte that will be disturbed by the'end of the
following year.’ " The estrmated cost of reclamation of each
prospecting or mining site shall be determrned by the depart-
ment on the basis of relevant factors mcludrng, but not
limited:to, expected .changes inthe price index; topography.of
the site, methods: being employed, depth and composition. of
overburden and depth of mineral deposit: being mined.

(2) The applicant 'shall submit a certificate .of insurance
certifying:that the-applicant has in force-a liability insurance
policy. issued by an insurer authorized to do business in-this
state, or in lieu of a certificate of insurance evidence‘that the
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applrcant has:satisfied state or federal self-insurance require-
ments, covering all mining operatrons of the applicant in this
state -and affordrng personal injury and. property damage
protection in a total amount deemed adequate by the depar t-
ment but not less than $50,000...

3) Upon approval of the operator s.bond, mining applrca~
tion and certificate of insurance, the. department shall issue
written authorization to commence mining at the permitted
mining site in accordance with  the appr'oved mining and
reclamation plans. ... .

(4) Any operator who obtarns mrnrng permrts from the
department for 2 or more mmrng sites may.elect, at the time
the 2nd or.any subsequent site is approved, to post a single
bond in lieu of separate bonds on each site. Any single bond
o) posted shall be in anamount equal to the estimated cost to
the state determrned under sub. (1) of reclaiming all sites the
operator has under mmrng permits. When an operator elects
to post a single bond in lieu of separate bonds previously
posted on individual srtes the separate bonds may not. be
released untrl the new bond has been accepted by the
department.

(6) Any person who is engaged in mrnrng on July 3, 1974
need not file a bond or deposit cash, certificates of deposrts or
government securrtres with the department under this section
to. obtain the wrrtten authorization .to commence mining

under sub (3)...
Hlstory 1973(: 318; 1977c 421 1979c 1028 236 (3) 1979c 176.

144.87 'Modifications. (1) (a) Applzcatzon An opeétrator at
anty ‘time “may" apply for ‘amendment or cancellation of a
mining permit or for a: change in the mining or ‘reclamation
plans for-any mining operatron which the opeiator owns or
leases. - The ‘operator shall submit any application for the
amendment, cancellation of ¢change on a form provided by
the department and shall identify.the tract of land to be added
to'or removed from the perrnrtted mining site or to be affected
by a change in the mmmg or.reclamation plans .

.(b) Procedure. The. department shall process the applica-
tion for an increase or decrease in the area of a mining site or
fora substantral change in the mining or reclamation plans in
the same manner. as an or1g1na1 applrcatron for a mmmg
permlt except as.provided under par, (@).

(9, Substantzal changes ‘The department shall determine 1f
any change in th e mining or. reclamation plans is substantral
and provide notice of its determrnatron in the same manner as
specrﬁed under s. 144,836 3®1to3

(d) Notice, The department shall provrde notrce of any
modrﬁcatron whrch involves an increase or decrease in the
area of a mining srte or a substantial change in the mining or
reclamation plan in the same manner as an original applica-
tion for a mining permit under s. 144.836.(3).. If 5 or more
interested persons do not request a hearing in writing within
30-days:of notice, no hearing s required-on the:modification:
The notice.shall 1nclude a statement to this effect.

i.(e) Hearing. If a hearing is held, testimony and exhrbrts
from the hearing on either: the original applications.for a
mining pexmit or-from previous modification hearings which
are: relevant. to the instant -modification may be adopted,
subject: to ‘cross- examrnatron and rebuttal if not unduly
repetrtrous

() Removal If the applrcatron is to cancel any or all of the
unmmed part of-a mining site; the department shall ascertain,
by inspection, if ‘mining has:occurred on the-land.. If the
department finds:that no mining:has occurred, the depart-
ment shall order release of the bond or the security posted on
thé:land‘being removed from the permitted mining site and
cancel or.-amend ‘the operator’s written® authorization -to
canduct mining on the miningsite.. No land where mining has
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occurred may be removed from a permitted mining site. or
released from bond or security under this subsection, uniess
reclamation has been completed to the satisfaction of the
department. -

(2) When one operator succeeds to the interest of another
in-an uncompleted mining operation by sale, assignment,
lease or otherwise, the department shall release the first
operator from the duties imposed upon the first operator by
ss. 144.80 to 144.94 as to such operation if:

(a) Both operators have complied with the requirements of
ss. 144.80 to 144.94; and '

(b) The successor operator discloses whether it has for-
feited any bond, as defined under s. 144.85 (3) and (5) (b),
within the previous20 years, posts any bond required under s.
144.86 and assumes all responsibilities of all applicable
permits, licenses and approvals gtanted to the predecessor
operator. -

(3) If the department finds that because of changing
conditions, including but not limited to changes in reclama-
tion costs, reclamation technology, minimum standards
under s. 144.83 or govemmental land use plans, the reclama-
tion plan for a mining site is no longer sufficient to reasonably
provide for reclamation of the project site consistent with ss.
144.80 to 144.94 and any rules adopted under ss. 144.80 to
144,94, it shall require the applicant to submit -amended
mining and reclamation plans which shall be processed in the
same manner as an application for an original mining permit
The applicant shall be deemed to hold a.temporary mining
permit -which shall be effective until the amended mmmg
permlt is issued or denied. The department shall review the
mmmg and reclamation plans annually after the date of the

mining permit issuance or previous review under this section.
History: . 1973.c. 314; 1977 c. 421' 1981 ¢. 86.

144.875 Cessauon of mining or reclamation. If there is a
cessation of mmmg or reclamation which is not set forth in
either the mining plan or the reclamation plan, the operator
shall so notify the departmert within 48 hours and shall
commence stabilization of the mining site according to rules
éstablished by the department. If the department determines
after hearing that stabilization of the mmmg site is inade-
quate to protect the environment, the department shall order
the oper ator to commence additional measures to protect the
énvironment, including, if the cessation is réasonably antici-
pated to extend for a protracted period of time, reclamation
according to the reclamation plan or part of the reclamation
plan. Usual and regular shutdown of operations on week-
ends, for maintenance or repair ‘of equlpment or facilities or
for other customary reasons shall not constitute a cessation of
mining.

History: 1977 c. 421.-

144.88 ' Exploring, prospecting and mining without autho-
rization. Any person who engages.in exploration without a
license shall forfeit not less than $100 nor more than $1,000
for each parcel as defined under s. 144.832(1) (c) on which
unlicensed exploratlon took place. “Any person who autho-
rizes-or engages in prospecting without a prospectmg permit
or any operator who authorizes or'engagesin mlmng without
a mining permit and written authorization to mine under s.
144.86 (3) shall forfeit all profits obtained from such illegal
activities and not more than $10,000 for each day during
which the mine was in operation. The operator shall be liable
to the department for the full cost of reclaiming the affected
area of land and any damages caused by the mining opera-
tion.~ Each day’s violation of this section shall be deemed a
separate offense. If'the violator is a corporation, partnership
or association, any officer, director or partner who know-
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ingly - authorizes, super vises or- contracts for exploration,
prospecting or mining shall also be subject to the penalties of
this section. - - :

History: 1973 c. 318; 1977 ¢. 421
144.89 Reports. (1) The operator shall furnish the depart-
ment with a report for each mining site every 12 months after
issuance of the permit, within 30 days after completion of all
mining at the mining site and within 30 days after completion
of the mining plan and of the reclamation plan. . The reports
shall include, in addition to such other information as the
department requires, such information and maps as the
department deems. necessary to evaluate the extent of mining
and the reclamation accomplished during the previous calen-
dar year.

(1m) Annually, the department shall review the mining and
reclamation plans and bonds, using the procedure specified
under s. 144.84 (4).

(2) The department shall cancel the mining permit held by
any operator who fails and refuses to submit reports required

under this section..
History: 1973 ¢. 318; 1977 ¢. 421.

144.90  Certificate of completion, partial completion and
bond release. (1) Upon the petition of the operator, but not
less than 4 years after notification to the department by the
operator of the completion of the reclamation plan, if the
department finds after conducting a hearing that the operator
has completed reclamation for any portion of the mining site
in accordance with the reclamation plan and ss. 144.80 to
144.94, the department shall issue a certificate of completion
setting forth ‘a ‘description of the area reclaimed and a
statement that the operator has fulfilled its duties under the
reclamation plan as to that area.

(2) Upon the issuance of any certificate of completion
under sub. (1) for any portion of the mining site, but not for
the entire mining site, the depar tment shall allow the operator
to reduce the amount of the bond to an amount which shall
equal the estimated cost of reclamation of the portion of the
mining site ‘which is disturbed or for which reclamation has
been completed but no certlﬁcate of completion ‘has been
issued.

(3) Upon issuance of a certificate or cer tlﬁcates of comple-
tion of reclamation for the entire mining sité, the department
shall requiré that the operator maintain a bond equal to at
least 10% of the cost to the state of reclamation of the entire
mining site if mining of the site was wholly underground, and
at least 20% of the cost to'the state of reclamation of the
entire mmmg site if any" surface mining was conducted.
Where the mining site in the mining plan is less than 10 acres,
the department may release the bond after issuance of the
certificate under sub. (1).

(4) After 20 years after the issuance of a certificate or
certificates of completion for the entire mining site, the
department shall release the bond if the départment finds that
the reclamation plan has been complied with.

(5) The department shall, by rule, ¢stablish a procedure for
rélease of reclamation bonds for prospecting sites similar to
subs, (1) to (4), but with shorter time periods. ~

Hlstmy 1973 ¢. 318 1977c 21

144.91  Mining’ and reclamation; orders. (1) (a) Violations;
order or other action required. If the department finds a viola-
tion of law or any unapproved deviation from the mining or
reclamation plan at a mining site under a mining permit

1. The department: shall issue an order requiring the
operator to comply with the statute, rule or plan within a
specified time;
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:-2. The department shall require the -alleged violator to
appear before the department for a-hearing and answer the
charges complained of; or. ;.

3. The department shall request the depar tment of ]ustrce
to initiate action under s. 144.93. -

(b) Effective dates of.orders. Any order rssued under par.
(2).1 following a hearing takes effect immediately.. Any other
order takes effect: 10 days after. the date the-order is served
unless the person named in-the order requests in writing a
hearing before the department within the 10-dayperiod.

(c)-Hearing-on orders; If. no hearing -on an order issued
under-par.-(a).1 was held and if the -department receives a
request for a hearing within 10 days after the date the order is
served, the department shall provrde due notice.and hold a
hearing.

(d) Enfor cement of orders The department shall cancel the
mining permit for a mining site held by an operator who fails
to comply with -an order. issued under par. (@1. . The
department shall inform the department of justice of the
cancellation within 14 days. Within 30 days after the depart-
ment of justicé is informed, it shall commence an actron under
s.144.93. .

@It reclamation of a’ mmrng site is not proceedmg in
accordance with the reclamation plan and the operator has
not. commenced to rectrfy deficiencies wrthm the time speci-
fied Jn the order, or if ‘the reclamation is not properly
' nformance with the reclamation plan within

afte completron or abandonment of mining o any
segment of the mmmg site, or if the exploration lrcense or
prospecting or mining pérmit is revoked under s. 144 93 (2)
and '(3), exceptmg acts of ‘God, such as adverse weather
affecting grading, planting and growing conditions, the de-
partment; with the staff, equipment and material under its
control, or by contract with others, shall take such actions'as
are necessary “for*the reclamation’ of mined areas. “The
operator shall be liable for the cost to the state of reclamation
conducted under this section. Any operator who is éxempted
from filing a-bond or-depositing cash, certificates of deposits
or government securities by s: 144.86 (6) shall not be liable for
an amourt-greater than an amount specified by the depart-
ment;: The specified amount shall be equal to and determined
in ‘the same manner:as the- amount of the bond: or other
security otherwise requited unders: 144:86'(1); assuming the
oper ator had:not been exempt from such filing or depositing,

(3) "All othier prospecting'and mrnmg permrts ‘held by an
opetator' who refuses to reclaim a mining site in compliance
with the reclamation plan after the completion of mining or
after the’cancellation of a-mining permit shall be-canceled.
The:départment may:not-issue ;any prospecting or: mining
permits for:that: site-or any ‘other 'site in. this state.to an
opetator who refused to reclaim a mrmng site'in complrance
with the reclamation plan. I

() ‘(a): The= department may issue a stop order to an
operator; tequiring an immediate ‘cessation “of ‘mining; in
whole orifipait, at any time'that the department determines
that the continuance of mining constitutes an immediate and
substantial threat to pubhc health and safety or: the
envrronment

<(b) If no: hearrng on the stop order was held the depart-
ment shall schedule a -hearing on. the:stop order, to be -held
within 5 days afterissuance of the‘order and shall incorporate
notice:of:the hearingin the copy of the-order served upon the
operator. The department also shall give notice to any other
persons who previously requested notice of such proceeditigs.

“(¢) 'Within 72 hours:after commencement of any hearing
under par. (b); unless:waived by agreement of the parties; the
department shall issue a’ decision affirming, modifying -or
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setting aside the stop order.: The department may apply to the
circuit. ourt for:an order extending the time,. for not more
than 10.days, within which the stop order shall be affirmed,
modrﬁed or set aside.

- (dy The department shall set asrde the stop order at any
trme, with adequate notice to. the parties, upon a showing by
the operator that the conditions upon which the order was

based no longer exist.
Hrstory 1973 ¢ 318; 1977c 421 1981 ¢ 86. -

144. 92 Nonconformlng sites (1) All prospectors and oper-
ators conducting mining opeérations in this:state: on July 3,
1974 shall submit to the department, within 90 days after that
date, applications.for prospecting permits or.mining permits
as.provided in ss. 144,84 and 144.85.. Sections 144.83 (1) (b)
and 144.85 (5) (b) shall not apply to such operators. :
(2) Modification of existing prospecting and mining sites
and of operating procedures to. conform-with ss. 144.80 to
144.94 and rules adopted under ss. 144.80 to 144.94 shall be
accomplrshed as promptly as possible, but the department
shall give special consideration to a site where it finds that the
degree of necessary improvement is of such extent and

expense that compliance cannot be accomplished.
Hrstory ) 1973c 318 1977c 41, "

144.925 Prospectmg data. (1) DEFINITIONS In thrs section:

“(a) ““Econofic information” means financial and eco-
nomic projectionis for any potential mining-of an ore body
including estimates of capital costs, predicted expenses, price
forecasts and metallurgical recovery estimates..” .. . .

(b) “@eologic information” means-information concern-
ing descriptions of. an ore body, descriptions of reserves,
tonnages and grades of ore, descriptionsof a drill core or bulk
sample including analysis, descriptions of drill'hole depths,
drstances and similar'information related to the ore body.

“(c)“Prospecting data” means- data, records and other
information furnished to or obtained by the department in
connection with thedpplication for a pr ospectmg petmit.

(2) PROSPECTING DATA IN GENERAL, Except ds provided
under’sub. (3), prospectrng data are pubhc records subject to
subch; II'of ch. 19,

(3) CONFIDENTIAL PROSPECTING DATA. (2) Request‘ for confi-
dential status. An applicant for a prospecting permit may re-
quest confidential status for any prospecting data. .

(b) Conf dentzal status The department shall grant confi-
dentral status. to prospecting data if the applicant makes a
request, and if the prospecting data relates to- economic
mformatron or geologic information or, is entitled to confi-

dentral status under rules promulgated by the department.
History: - 1973 ¢. 318; 1979 ¢. 221; 1981'c. 86; 1981 ¢. 335 5 26

144.93 Enforcement. (1) All orders issued, fines mcurred
bond liabilities incurred or. other violations committed under
ss: 144 80 to’ 144.94. shall be enforced by the department. of

Justrce The circuit court of Dane county or any other county

where the violation occurred shall have jurisdiction to enforce
ss. 144.80 to 144.93 or any orders issued or rules adopted
thereunder, by injunctional or other appropriate relief.

(2) Any person who makes or causes to be made in an
application’or_report. réquired by 'ss: 144.80 ‘to.144.94 a
statement known to the person to be false or misleading in
afly mateiial réspect or who refuses to file an annual report
under s. 144.89 (1) or who refuses to submit information
required by:the prospecting or mining permit may be fined
not less:than $1,000  nor more than $5,000. If the false or
misleading statement is material to the issuance of the'permit,
the :permit may: be revoked... If any violation under this
subsection is repeated the permit -may be revoked. -
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*"(3) Any person holding a prospecting or mining permit

who violates ss. 144.80 to 144.93 or any order issued or rule

adopted under ss. 144.80 to0.144.93 shall forfeit not less than

$10 nor more than $10,000 for each violation. Each day of

violation is a separate offense. If the violations continue after

an order to cease has been issued, the permrt shall be revoked.
Hlstory 1973 ¢. 318; 1977 c. 421.

144.935 Citizen suits. (1) Except as provided in sub, (2),
any citizen may commence a civil actron on hrs or her own
behalf: :

- (a) Against any person who is alleged to be in vrolatron of
8. 1144.80 to' 144.94:

‘(b) -Against the department where there is alleged to be a
farlure of the-department to per: form any act or duty under ss.
144.80 to 144.94 whrch is" not drscretronary with the
department. - k

(2) “No action ‘may be commenoed

(@) Under sub. (1) (a):

1. Prror to 30 days after the plaintiff has given notice of the
alleged V1olatron to the department and to the alleged vrola-
tor; of ~

2. If the department has’ commenced and is diligently
prosecuting a civil or criminal action, but in any such action
any citizen may intervene as a matter of right. -

(b) Under sub.-(1) (b) prior to 30 days after the plarntrff
has given notice of such action to the department.

(3) - The court, in issuing any final order in any action
brought under: this section, shall award costs: of litigation
including- reasonable attorney and expert witness fees to the
plaintiff:if he or she prevails, and the court may do so if it
determines that the outcome of the controversy is consistent
with the relief sought by the plaintiff -irrespective of the
formal disposition of the civil action. In addrtron, the court
shalt award treble. damages to any plaintiff proving damages
caused by -a. person ‘mining without a permit -or wilfully
violating ss.. 144.80 to 144.94 or any permits or orders issued
under ss: 144 80.to 144.94.

4) Nothmg in thrs section restncts any right which any
person or class of persons may have under any other statute
or.common law. . : .

Hrstory’ l977c 421‘1 .

144.937 Effect of other statutes. If there is 2 standard under
othei~ state” or federal statutes or rules which specifically
regulates in whole an actrvrty also regulated under ss. 144.80
to 144.94 the other state-or federal statutes or rules shall be
the controlling standard. ‘If the other state-or federal statute
orrulé only. specrﬁcally régulates the activity in part, it shall

only be controlling as to that part.
Hrstory l977c 42]

144.94 Revrew Any person aggrreved by any decision of
the' department underss. 144.80 to 144. 937 may obtam its

review under ch: 227,
History: 1973 ¢ 318; 1977 ¢. 421.

SUBCHAPTER VI
GENERAL ENVIRONMENTAL PROVISIONS

144 95 Laboratory cerlrfrcahon program (1) DEFINITIONS.
As used in: this section:

(a) “Accuracy” means the closeness of a measured value to
its generally accepted value or its value based upon an
accepted reference standard.

(b) “Certified laboratory” means.a- laboratory whrch per-
forms tests for hire in.connection with a covered program and
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which r'eceives_ certification under sub. (7) or-receives recipro-
cal recognition under sub. (5).

(c) “Council” means the certification standards review
council created under s. 15 107 (12)

(d) “Covered program” means test results submitted in
connection with any of the following:

‘1. A feasibility report, plan of operation or the condition of
any license issued for a solid waste facility- under s. 144.44 (2),
(3) and (4), or hazardous waste facility under s. 144.64 (2)
(am)-and (b)."

2:-An application for a mining permit under s. 144:85 (3).

3. ‘Monitoring ‘tequired by terms and conditions of a
permrt issued under ch. 147.

4. The replacement of a well or provision of alternatrve
water supplies under s. 144.027 or 144.265.

5 Groundwater monitoring under ch. 160.

6. The management or enforcement of the safe drinking
water program under s. 144025 (2) (t) or 162! 03 ) (b) and
@

The terms of department contracts when specrﬁcally
requrred in'the contracts.

8.An mvestrgatron of a drschar ge of a hazardous substance
under s.'144.76.

A regulatory program specified by the department by
rule if, after consultation. with the council, the department
ﬁnds that existing quality control programs do not provide
consistent and reliable resuits and the best available remedy is
to require: that all laboratories performrng the tests for that
regulatory program be certified or registered.

(e) “Laboratory’” means a facility which performs tests in
connection with a covered program.

(6 “Precrsron” meaiis the closeness of repeated measure-
ments of the same parameter within a sample

®) “Regrstered laboratory .means & laboratory which is
regrstered under sub, (8) or receives recrprocal recognition
under sub. (5) ,

() “Resuits” includes measurements determmatrons and
information obtained or derived from tests.

(i) ““Test” means any. chemrcal bacteriological, brologrcal
physrcal radiation or microscopic test, examination or analy-
sis conducted by a laboratory. on water, wastewater, waste
material, soil or hazardous substance.

- (§) “Test category” means one type of test or gr oup of tests
specified by rule under sub. (4) for similar materials or classes
of :materials or which utilize similar methods. or reldted
methods .

() COORDINATION ‘WITH DEPARTMENT OF HEALTH AND
SOCIAL: SERVICES. (a) The department shall submit to.the de-
partment. of health and social services any rulés proposed
under . this section which affect the laboratory certification
program under s, 143.15 (%) and to the. state laboratory of
hygiene for review and comment.. These rules may not take
effect-unless they are approved by the department of health
and social services within' 6 months after submission.

(b) The department shall enter into a metmorandum of
understandrng with the department of health and social
services setting forth the responsibilities of each departmient
in-administerinig the laboratory certification programs under
5..143.15 (5) and this section. The memorandum of under-
standing shall include measures to-be taken by each depart-
ment to avoid duplication of application and complrance
procedures for laboratory -certification. :

:(3) CERTIFICATION STANDARDS REVIEW COUNCIL The coun-
crl shall review the laboratory certification and.registration
program and shall make recommendations to the department
concerning -the specification of test categories, reference
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sample testing and standards for certification, registration,
suspension and revocation and other aspects of the program.

(4) DEPARTMENT MAY REQUIRE CER TIFICATION OR REGISTRA-
TION. (a) Applzcabtlzty Except as provided in subs. (5)and (6),
if results from a test in a specified test category in a covered
program are required to be submitted to the department, the
department may require by rule that the test be conducted by
alaboratory which s certified or registered to conduct tests in
that specified category. The department may require. that
tests be conducted by a certified laboratory if the require-
ments for registration do not meet the requuements of an
applrcable federal law. .

- (b) Specification of test categories. After consrdermg any
xecommendatlons by the council, the department may iden-
trfy by rule specified test categories:

“(c) Delayed effective date. A rule identifying spec1f1ed test
categories for which tests are required to be conducted by a
certified or registered laboratory may not take efféct until at
least 120 days after publication. - The department may not
require a person to resubmit results of tests which were not
réquired to be:conducted by a certified or registered labora-
tory at the time of the ongmal submrssron merely because of
‘that fact. :

" (5) RECIPROCAL CERTIFICATION OR REGISTRATION. (2) Labo-
ratories certified by the department of health and social ser-
vices. The department shall recognize the certification of a
laboratory by the department of health and social services
under s, '143.15-and shall accept the results of any test
conducted by a laboratory certified to conduct that category
of test under that section.

(b) Reciprocity with laboratories certified or registered by
others. The department may recognize the certification, regis-
tration, licensure or approval of a laboratory by a private
organization, another state or an agency of the federal
government if the standards for certification, registration,
licensure or approval are substantially equivalent to those
established under this section. The department may accept
the results of any tests conducted by a laboratory which it
recognizes as qualified to conduct that category of tests. The
department shall publish periodically a list of those agencies
whose certifications, appr: ovals orregistrations it accepts.
Any laboratory which is. registered, certified or approved by
any such agency may apply to the department to have the
same recognized under this section.

- (¢) Reciprocity agreements. The department shall negotiate
with -and attempt to enter-into acceptable agreements with
federal agencies, agencies of other states and private agencies
for the purpose of reciprocal recognition of laboratory certifi-
cation and registration under this section. The department
1may not recognize the certification, registration, licensure or
approval of a laboratory by a private organization, another

‘state or an agency of the federal government unless that

‘private organization, state or federal agency recognizes labo-
ratories certified under this section.

- (d) Discretionary acceptance. The department may accept
the results of a test in a specified test category even though the
test was not conducted by a certified or.registered laboratory.
The department may charge an extra fee if it is necessary to

-verify the results of a test ‘submitted under this paragraph.

(6) NOT APPLICABLE TO OTHER PROGRAMS. No laboratoryis
required to beregistered or certified under this section for any
purpose other than the submrssron of results under a covered
program.

7 CERTIFICAHON PROCEDURES (a) Criteria. After cons1d
ering recommendations by the council, the department shall
promulgate by rule uniform minimum: criteria, as provided in
this subsection, to be used to evaluate laboratories for

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144.95

certification. - Criteria shall be consistent with nationally
recognized criteria to the. maximum extent possible and shall
be designed to facilitate reciprocal agreements under sub. (5).

- (b) Methodology. 1. Accepted methodology. The depart-
ment shall prescribe by rule the accepted methodology to be
followed in conducting tests in each test category. The
department may prescribe by rule accepted sampling proto-

‘cols and documentation procedures for a specified test cate-

gory to be followed by the person collecting the samples. The
department may prescribe this.methodology by reference to
standards established by technical societies and organizations
as authorized under s. 227:21 (2). The department shall
attempt to prescribe this methodology so that it is consistent
with'any methodology requirements under the resource con-
servation -and recovery act, as defined under s. 144.43 (4g),
the federal water pollution control act, as amended, 33 USC
1251 to 1376, the safe drinking water act, 42 USC 300f to
300-10, or the toxic substance control-act, 15 USC 2601 to
2629.

“ 2. Revised methodology. The department may permit the
use of a revised methodology consistent with new or revised

editions or standards established by technical societies and

organizations on a case-by-case basis.

3. Alternative methodology, confidentiality. a. The de-
partment may permit the use of an alternative methodology
on a case-by-case basis if the laboratory seeking to use that
methodology subimits data- establishing the accuracy and
precision of the alternative methodology and if the accuracy
and precision obtained through the use of the alternative
methodology equals or exceeds’ that obtained through use of
the accepted methodology. The départment shall establish by
rule the data which is required to be submitted and the criteria
for evaluatmg accuracy and precision of alternative methods.

“b.'A'laboratory seeking to use an alternative methodology

‘may request confidential treatment of any data or informa-

tion submitted to ‘the department under this paragraph. The
department shall grant confldent1al status for any data or
information relating to unique methods or processes if the
disclosure of those methods or ‘processes would tend to
adversely affect the competrtlve position of the laboratory

4. "Waiver of the procedure The department may waive
any procedure prescribed in the accepted methodology ona
case-by-case basis if the laboratory seekmg this waiver estab-
lishes sufficient reasons for the waiver and that the waiver
does not adversely affect the purpose for which the test is
conducted:

(c) Reference sample .testing, The department may pre-
scribe by rule criteria for determining the accuracy of tests by
certified laboratones on reference samples.. The department
shall provide, to the extent reasonably possible, reference

-samiples prepaxed by an independent source for a representa-

tive cross section of test categories which are to be regularly
and routinely performed by certified laboratories. - The
department may require a certified laboratory to analyze not
mote than 3 reference samples per year for each test category.

(d) Qualzty control. The department shall establish by rule
minimum requirements for a quality control program which
ensures that a laboratory  complies: with criteria for the
accuracy and -precision of tests in each test category and

which specifies procedures to be followed if these criteria are

not met. -The «department may. accept a quality control
program based upon state or federal requrrements for similar

;test categories..

(e) Records. Where.a partrcular tlme period is not other-

‘wise specified by law, the department may prescribe by rule

for each.test category the length of time laboratory analysis
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records and quality control data specified in the laboratory’s
fquahty control program are to be retained by the laboratory.

“(f) Application for certification: The department shall spec-
ify by rule the criteria and:standards to be met by applicants
for certlﬁcatlon -A laboratory desiring to be certified for a
specified. test category shall make applrcatron on forms
provided by the department.

-(g) Initial certification. The department shall issue an initial
certrﬁcatron to a laboratory for a specified test category if all
»of the following conditions:are met: -

~Application..  The laboratory submrts an apphcatron
,requestmg certification in a specified test category.-

2. Methodology. The laboratory:specifies-a methodology
prescribed or-permitted under par. (b) which it-intends to
utilizé‘in-conducting tests.in the specified test category. -
"..’3, 7 ‘Accuracy.: “If the department provides a reference
sample, the: laboratory: conducts-a-test on'the sample and
obtains results which comply. with:the minimum criteria for
accuracy for that specified test category.

i 4. -Quality control. --The laboratory has or agrees to
implement a quality‘control program which meets minimum
r’equir:ements underpar. (d) for the specified test.category and
which is to commence no later than the date of certification.

(h) Certification period. Certification of laboratories shall
~be renewed. annually A certification i is.valid from the date of
issuance until it expires, is revoked or suspended.

(). Suspenszon and. revocation. After considering -recom-
mendations from the council, the department shall establish
by rule criteria and procedures for the review and evaluation
of .the certification of laboratories and the suspensron or
revocation. ‘of certifications, ~ If, after opportunity for a
contested case hearmg, the department ; finds that a cer tified
laboratory materially and consistently failed to.comply with
the: criteria and procedures established by rule, it may sus-
‘pend or revoke the cettification of the laboratory. A person
whose certrﬁcatron is suspended or., revoked may reapply for
certification upon . a showing that the person megts the
,_applrcable criteria for cer trﬁcatlon ‘and has corrected the
deﬁcrencres ‘that’ led to ‘the suspensron or revocatron .

. (8) REGISTRAIION PROCEDURE.- (a) Crzter ia, Upon appllca-
,tron the department shall register aboratory if the labora-
tory complies with the requlrements of this subsectron if the
‘laboratory does not perform tests commercrally for h1re and
ifr
1. The laboratory performs tests solely onits own behalf or
on behalf of a subsidiary or other coiporation under common
ownershrp or control; or

2, The labor atory is owned or controlled by a mumcrpalrty
or 2 or'more mumcrpahtres and performs tests’ solely ‘on
behalf of the mumclpahty or mumclpalrtres '

(b) Methodology Testmg by d regrstered laboratory con-
ducted in connection with a covered program shall be car rred
out in accordance with sub. (7) (b). -

(). Reference sample testing. The department may require
by rule reference sample tests upon applrcatron and annually
‘thereafter.’ If resuits from these tests'do not meet minimim
criteria -established ‘by“rule, ‘the ‘department may - require
-additional reference sample testing.: If the laboratory partici-
patés in a'joint or split samipling program with the-federal
environiental protection agency, or otherwise obtains inde-
pendent reference samples, the department may accept’ those
results instead of its own reference santiples.

(d)’ Quality control. The laboratory’ shall condu‘ctff,self-
audits and a quality control program consistefit with criteria
specified by rule by the department-and based on methods
‘and standards:prescribed :by rule and-considering criteria
-used by the federal-environmental protection -agency, the

newed annually,.:
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American society for testing materials, the national council

.on-air ‘and stream improvement, the national academy of

sciences . or. other: equrvalent agency recogmzed by the

_department TR et

(e):Records.. Where a partrcular time: penod is not other-
wise specified by law, the department may prescribe by rule
for each’ test category-the length of time laboratory analysis
records and quality control data specified in the laboratory’s
quality.control program are to-be retained by thelaboratory.
= (f) Registration. Registration of laboratories shall be re-
CA 'registration is: valid fromthe date of
issuance until it exprres, is revoked or suspended. -

(2) Suspension or revocation of registration. If, after oppor-
tunity for acontested case hearing, the department finds that
a registered laboratory has materially. and consistently failed
to comply with the self-audit procedures and quality control

;programs provided in par. (d), it may suspend or revoke the

registration of the laboratory. A person whose registration is
suspended -or revoked may reapply. for-registration upon a

'showing that .the person meets the applicable criteria for
registration and has corrected the deﬁcrencres that led-to the
‘suspension:or revocation.

(h) Certification option. A laboratory whrch is otherwise
eligible to seek. regrstratron may electto apply for certification
under.sub..(7).:: ~

"(9): FEes, : The - department shalil promulgate by: rule 2

: graduated schedule of fees for certified and registered labora-

tories which :are desrgned to recover the costs of admlmster-

‘ing: this. section.

History: 1983 a. 410 1985a 225 11; 1985a 29s 3202 39 l985a 84s

_8 1985a 1825 57 1989a 31

144.951" Groundwater protecllon The department shall

comply with the requirements of ¢h. 160 in the administration

‘of any program, responsrbrlrty or actrvrty assrgned or dele-
-gated to'it by law:- :

Hlstory 1983 a:410

§144 955 Hazardous pollutron preventlon (1) DEFINIIIONS

In‘this section:- -~

= (a): “Board” means. the hazardous pollutron preventron
board created under:s: 15:155.(5). -

+ (b) “Capacity assurance plan” means the plan submitted

,under 42:USC 9604 (c) (9) for the management of hazardous

waste generated in this state..
-1(c)**Hazardous pollution preventronu, means changes in
processes:or taw matetials that reduce or.eliminate the use or

production - of hazardous -substances, -toxic pollutants :and

hazardous waste. - “‘Hazardous pollution prevention”: does
notinclude incineration, changes in'the manner of release of a

“hazardous’ substance;:toxic pollutant or.hazardous waste,

recycling of a hazardous substance, toxic pollutant.orhazard-

‘ous waste.outside of the process:or treatment.of hazardous

substances;, ‘toxic: pollutants: or: hazardous waste after the
completion of the process. -
(d) “Hazardous waste” has the meamng grven in's; 144, 43

5(2) S

(e) “Program” means the hazardous pollutlon preventron
program established-under:s. 36.25. (30).

() “Release?’ means emission to the air, drscharge to the
waters of the state or.disposal on. the land.-

() “Toxrc pollutants” has the meanrng grven ins. 147 Ol 5
(7). ST e

@ m) PROMOTION OF HAZARDOUS POLLUTION PREVENTION
In carrying out the duties under ss.-36:25 (30) and 560:19 and
this section; the department; the department of development,

‘the board and. the program: shall promote-all of the following

techniques:for hazardous pollution prevention:
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(a) Replacing a hazardous substance used in a process with
a substance that is not hazardous or is less hazardous.

(b) Reformulating a product so that the product is not
hazardous or is less hazardous upon use, release or disposal.

(c) Changing processes and equipment that produce haz-
ardous substances, toxic pollutants or hazardous waste.

. (d) Improving operation .of production processes and
equrpment

(e) Reusing or otherwise reducmg the demand for hazard-
ous substances within processes.

(2) DEPARTMENT DUTIES. The department shall do all of the
followrng

(a) Designate an employe of the department to serve as
‘hazardous: pollution preventron coordinator and to do-all of
the following: :

1. Servé on the board.

‘2. Recommend educational priorities to the university of
Wisconsin-extension for the program, considering volume
and toxicity of hazardous substances, toxic pollutants and
hazardous waste produced, lack of compliance with environ-
mental standards, potential for hazardous:pollution preven-
tion and projected shortfalls in hazardous waste treatment or
disposal facilities under the capacity assurance plan.

3. Coordinate the department’s hazardous pollution pre-
vention efforts with those of other governmental agencres and
pnvate groups.

4. Provide training- concermng hazardous pollution pre-
vention to employes of the department.

(b) Identify all department requirements for reporting on
hazardous pollution prevention and, to the extent possible
and practrcal standardize, coordinate and consolidate the
reporting in order to minimize duplication and provide useful
information on hazardous pollution prevention to the board,
the legrslature and the public.’

(c) ‘Assist the university of Wisconsin-extension in con-
ducting the education program under s. 36.25 (30). ,

(d) Seek federal funding to promote hazardous pollution
preventlon

(e) Assist the" board in preparmg thie report under sub. (3)
®.

(3) BoArD DUTIES. The board shall do all of the following:

~(a) Coordinate.and ‘monitor hazardous pollutron preven-
‘tion activities in this state: :

(b) Advise the department and other state agencies about
the promotion of hazardous pollution prevention.

" (c)‘Act on applications for grants under s. 560.18.

-(d) Recommend educational priorities to the university of
Wisconsin-extension for the program, considering volume
and toxicity of hazardous substances, toxic pollutants and
‘hazardous waste produced, lack of compliance with environ-
mental standards, potential for hazardous pollution preven-
tion and projected shortfalls in ‘hazardous waste treatment or
‘drsposal facilities under the capacity assurance plan.

(e) With the assistance of the department and the program,
moritor and review the program under s. 36.25 (30) (a), the
hazardous pollution prevention activities of the department,
and this state’s implementation of the hazardous pollution
prevention goals in the capacity assurance plan.

(f) Withthe assistance of the-department and the progr am,
prepare and submit to the governor and to the chief clerk of
each house.of the legislature, for distribution unders. 13.172
(2), by December 30 -of ‘each year in which the capacity
assurance plan is not revised, a report on all of the following:

~'1. The program under s.-36.25-(30) (a).

2. The implementation of the hazardous pollution preven-

tion goals in the capacity assurance plan. -
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3. The hazardous pollution prevention activities of the
department:

4. The hazardous pollution prevention audit grant pro-
gram under s. 560.19,

5. Other hazardous pollution prevention activities in this
state..

(g) Seek private fundmg to promote hazardous pollution

preventlon

* History: 1989-a. 325; 359.

NOTE: See 1989 Wis. Act 325, which creates this section, for a declaration of
legislative findings and purpose.

SUBCHAPTER VII

GENERAL PROVISIONS, ENFORCEMENT AND ..
. PENALTIES

144.96 Reporls on substances used; environmental fee.
(1) The department shall require by rule that all persons,
except municipalities, discharging industrial wastes, hazard-

ous substances or air contaminants in this state report the .-

manner used, amount used and amount discharged for each
such waste, substance or contaminant. The required report
shall include industrial wastes and hazardous substances
discharged into any sewerage system operated by a munici-
pality. The department may verify reports received by field
monrtormg of industrial waste and other waste outfalls and
air contaminant sources.

~(2)(a) The department by rile shall prescribe method of
analysis and form of the reports required by this section and
shall establish parameters for the pollutants on which reports
are required by this section. The pollutants for which
parameters are to be established shall include, but are not
limited to:

1. Hazardous substances;

2. Air contaminants; and  *

3. Elemental discharges such as mercury or cadmium
which may be toxic or hazardous when released to the
envrronment

(b) The department may, by rule, establish minimum
reporting levels for pollutants and minimum effluent volumes
for which reports are required under this section.

(3)-(2) In order to provide for adequate departmental
planning, standards development, permit administration,
surveillance, investigation, monitoring, enforcement and re-
lated activities, there is established an annual operating plant
discharge environmental fee to be paid by each person
required to report under sub. (1). Such fee shall be based on
an-administrative. fee of $100 plus an additional operating
plant discharge fee, to be set by the department by rule and to
be based on the concentration or quantity or both of pollu-
tants discharged at that plant in relation to the parameters
establrshed under sub. (2) (a).

b) In estabhshmg an annual discharge fee schedule, the
department shall distinguish between substances discharged
directly to surface waters and those -discharged into land

disposal systems or publicly owned treatment works based on

their relative 1mpacts on the quality of ground and surface
waters. .

(©) The annual fee shall be desrgned to generate revenues
equal to 35% of the state cost of departmental activities for
the administration of air pollution control under this section
and:'ss. 144.30 to 144.42 and water resources under this
section and ss.144.025, 144.03 and 144.04 and ch. 147, except
that the costs of departmental inland lake renewal activities
under ch. 33, water:supply activities under ss. 144.025 (2) (h),
(L) and (r) and 144.04, high capacity well activitiés under s.
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144.025.(2) (¢) and solid waste activities under:ss. 144.44-and
144.445 shall not be included in determining such costs.

:(d):The annual operating plant discharge environimental
fee under this section shall be paid for each plant.at which
pollutants are-discharged. In any one year.the portion of
annual operating plant discharge environmental fee resulting
from the reporting of the discharge of air contaminants shall
be reduced for a plant which is a stationary source and which
has paid fees under s. 144.399 by the amount of those fees.

<(e).In this subsection, *state cost” means the actual ex-
penditure under s. 20.370 (2) (ma) and's. 20.370(2) (mc), 1985
stats., for the fiscal year 1mmed1ately precedmg the fiscal year
of assessment. '

(4) Violators of the repor tmg requrrements established
under sub. (1) shall forfeit not less: than $200 nor more than
$10,000 or an amount double the applicable environmental
fee.under sub. (3), whichever is greater,. for each offense, -

(5) The department may - hold hearmgs relating to any
aspect of the administration of the _system established under
,thrs section, mcludrng, but not. limited to, the assessment of
enyir onmental fees against. specrﬁc plants and, in connection
»therewrth may compel the attendance of witnesses and the

productlon of evidence.... ..

History: 1971 ¢. 125; 1973 ¢, 90; 19770 29 203, 377 1979 ¢. 34 5. 985m,
2102 (39) (a); 1979, 221 ss. 634, 2202 (39), Stats 1979s 144, 96 1983 2. 27;
1985 2 29; 1987 a.27.

144. 97 ‘Financial mterest prohlb:ted. The secretary and
-any, other person in a position of administrative responsrbrhty
in th "department may not have a financial interest in any
_enterprrse which might profit by weak or. prefer ential admin-
istration -or enforcement of the powers and dutres of the

'department
Hrstory 19790 221 5. 621 Stats 1979s. l44952 1983a 4lOs 74 Stats
1983 5. 144.97.

144.975 Hearings; procedure;, revrew The department
shall hold a public hearing relatrng to alleged or_potential
envuonmental pollution upon the verified complaint of 6 or
more citizens filed with the department. The complaint shall
state the name and address of a person_ wrthm the state
authonzed to receive service of answer and other papers in
behalf of complalnants “The department may order the
vcomplamants to file security for costs in a sum deemed’ o be
adequate ‘but not to exceed “$100° within®20- ddys aftér the
service upon them of a copy of the order and all proceedings
on the p’ar’t of ‘the complainants shall be ‘stayed until the
security is filed. - The department shall’sérve a copy of the
complaint and " notice of the ‘hearing upon the alléged or
potential pollutereither- personally” or by registered ‘mail
directed to the last-known post-office address atleast 20-days
prior to the time set for the hearing: The héaring shall be held
not latér than 90 days after the filing of the complaint. The
‘respondeént shall file a verifiéd answer to the  complaint with
the department and serve a copy'on the per son designated by
the complainants not later than 5 days pnor to the date set for
the hiearing, unless the time- for aniswering is extended by the
departiiient for cause shown. -For purposes ‘of any heéaring
‘undér this section the hearing examiner niay issue subpoenas
and administer oaths. Within 90 days after the closing of the
hearing, the department shall make and file its findings- of
fact; conclusions of law and order; which shall be subject to
review under ch. 227: - If the department determines that.any
complaint was filed maliciously or'in bad faith it'shall issue a
finding:to that effect and-the person-complained against is
entitled to recover the expenses of the hearingin a civil action.

‘Any situation; project or activity which upon continuance or
implementation would cause; beyond. reasonable. doubt, a
degree: of “pollution that normally  would require clean-up

. -History: .
403. ‘

'1‘44.976
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action: if -it already existed, shall be:considered  potential
environmental pollution. This section does not apply to any
part of the process for approving a feasibility report, plan of

operation or license under s. 144.44 or 144.64.
1979.¢.176; 1979 ¢: 221 5. 633; Stats. 19795, 144975; 1981 ¢ 374,

Investlgatloh -of alleged water withdrawal viola-
tions. (1) Any 6 or more residents of this state may: petition
for an investigation of a withdrawal, as defined under s
144.026 (1) (m), alleged to be in violation of s. 144.026 (3) (a),

in violation of -a condition, limitation or restriction of a

permit or approval issued in conformance with s. 144.026 (6)

(a).or in violatien of any rule promulgated under s. 144.026
(3) (a) or.(4) to (6) by submitting to the department a petition

identifying the alleged violator and setting forth in detail the
reasons for believing a violation occurred. . The petition shall

'state the name and address of a person in thrs state authorized

to receive service of answer and other papers on behalf of the
petitioners : and the name and ‘address of a person authorized
to.appear at a hearing on behalf of the petitioners.

(2) Upon receipt of a petition, : the depar tment shall do one
of the following:

(a) If the department determrnes that the allegatrons are
true, order the alleged . violator to take whatever action is
necessary.to achreve compliance with the statute,  rule, condi-
tion, limitation or restriction.

.(b) Conduct a contested case hearing on the allegatrons of
the petition. Within 60 days after the hearing, the department
shall either dismiss the. petrtlon or. notify the alleged violator
of its finding. that the. allegations are true and order the
alleged. violator, to take whatever actron is necessary. to
achieve compllance with- the statute, rule condition, limita-
tlon or.restriction,. . .

(d) If the department determmes that the allegatrons are
untrue or that the petition was filed, ma11c1ously or.in bad
faith, dismiss the petrtron without holding a hearing,

(3).Any person who mallcrously or in bad faith files a
petition under sub. (1) is liable for attorney fees and damages
or other approprrate relief to the pers son that is the subject of

the petition.
Hlstory 1985 a. 60.

144 977 Remedles, water wrlhdrawal vuolatlons Any per-
son who makes a withdrawal, as defined under-s. 144.026 (1)
(m); in violation of s. 144,026 -(3) .(a), in-violation .of a
condition, limitation or:restriction of a permit or approval
issued in conformance with s. 144 026 (6) (a) or in violation of
any rule promulgated under s. 144.026.(3). (a) or 4)to (6) is
liable to any ‘person who is. adversely affected by. the with-
drawal for: damages or other appropriate relief. Any person
who is. or may. be adversely affected by an_existing or
proposed wrthdrawal, as defined under s. 144. 026 (1) (m),
which is in violation of.a condltxon, limitation or restriction
of a permit or.appre oval issued i in conformance withs. 144.026
(6) (a).or in vrolatron of any. rule. promulgated under S.
144.026 (4) to (6) may bnng an actron in the circuit court to

restrain or enjoin, the wrthdrawal
Hi 1985 a.60.

144 98 Enforcement, duty of department of ‘justice; ex-
penses. The' attoiney: general shall enforce' this chapter,

”excepts 144.422; and all:rules, spetial orders, licenses, plan

approvals. ‘and ‘permits* of ‘the: départment, ‘except- those
promulgated or issued under s. 144. 422. The circuit court for

Dane- county or for: any other: eoirity’ where -a-violation

occurred in whole or in‘part has jurisdiction to enforce this
chapter or the rule; special order, license, plan approval or
permit by injunctional and.other relief-appropriate for en-
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forcement. For purposes of this proceeding where this
chapter or the rule, special order, license, plan approval or
permit prohibits in whole or in part any pollution, a violation

is deemed a public nuisance. The expenses incurred by the

department of justice in assisting with the administration of

this chapter shall be charged to the appropriation made by s:. .

20.370 (2) (ma).
History: 1975 c. 39 s. 734; 1979 c. 34 5. 985g; 1979 c. 221; Stats. 1979 s
144.98; 1981 c. 374; 1989 a 284,
The provision that the violation of an order prohibiting pollution consti-
tutes a public nuisance does not mean that there is no nuisance until an order is
issued. State v. Dairyland Power Coop. 52 W (2d) 45, 187 NW (2d) 878,

144.99 Penalties. Any person who: violates this chapter,
except ‘ss.” 144.30 'to 144.426 and 144:96 (1), ‘or any rule
promulgated or any plan approval, licénse or special order
issued under this chapter, except under those sections, shall
forfeit not less than $10 nor more than $5,000, for each
violation. Each day of -continued violation is a separate
offense. While the order is suspended, stayed or enjoined,

this penalty does not accrue.
. History: - 1979 ¢. 34 5.987m; 1979 ¢. 221; Stats. 1979 s. 144.99; 198,9 a,. 336‘

144.995 Uniform transboundary pollution reclprocal ac-
cess act. (1) DEHNIIIONS In this section:

(a) “Person”” means an individual person, corporation,
business trust, estate, trust, partnershrp, association, joint
'venture, gover nment in rts pnvate or public capacity, govern-
mental subdivision or agency, or any other legal entity.

(b) “Reciprocating ]unsdrctron means a state of the
United States of America, the District of Columbra, the
Comimonwealth of Puerto Rico, a temtory or possession of
the United States of America, or a province or territory of
Canada, which has enacted this section or provides substan-
tially- equivalent. access- to. its courts and admmrstrative
agencies.:

*(2) ForuM. An action or-other proceedmg for injury or
‘threatened injury:to. property. or person in.a reciprocating
jurisdiction caused by environmental’pollution originating,
or that may originate, in thrs ]unsdrctron may be brought in
this jurisdiction.

(3) RIGHT TO RELIEF. A per: son who suffer: s, ot is threatened
.with, injury to his or her person or property in a reciprocating
.jurisdiction-caused-by environmental pollution-originating,
-or. that may originate, in this jurisdiction has the same rights

Jjurisdiction excluding choice of law rules.
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to relief with respect to the injury or threatened injury, and
may enforce those rights in this jurisdiction as if the injury or
threatened injury occurred in this jurisdiction.

‘(4) APpLICABLE LAW. The law to be applied in an action or
other proceeding brought pursuant to this section, including
what constitutes “‘environmental pollution”, is the law of this
Nothing in this
section restricts the applicability of federal law in actions in
which federal law is preemptive. Nothing in this section
determines whether state law or federal law applies in any
particular legal action.

(5) EQuALITY OF RIGHTS. This section creates no-substan-
tive rights of action beyond those available under other law in
this state and does not accord a person injured or threatened
with injury in another jurisdiction any rights superior to those
that the person would have if injured or threatened with
injury in this jurisdiction.

(6) RIGHT ADDITIONAL TO OTHER RIGHTS. The right pro-
vided in this section is in addition to and not in derogation of
any other rights, except that no action or proceeding -for
injury. or threatened injury. to property or person. in another

jurisdiction caused by environmental pollution originating,

or that may originate, in. this jurisdiction may be brought in
this Jurisdrction unless the rrght to relief is provided under this
section.

A7 WAIVER OF SOVEREIGN mMmUNITY. The defense of sover-
eign immunity is apphcable in any action or other proceeding
brought pursuant to this section only to the extent that it

‘would apply to a person rn]ured or threatened with injury in
\thrs ]unsdlctron '

(8) EXCLUSION, This sectlon does not apply to any action or
other proceedmg for injury or threatened injury to property

oor person caused by a publicly owned treatment work oper-
ated under a permit for the discharge of pollutants 1ssued by

the department under ch. 147.

(9). UNIFORMITY: OF APPLICATION AND CONSI'RUCTION Thrs
section:shall be applied and construed to carry out its general
purpose to make uniform the law with respect to the subject
of this section among jurisdictions enacting it.

(10): TrrLe: This section may. be cited. as the “uniform
transboundary pollution reciprocal access act”.

History:: 1985 a. 291; 1987 a.-403. ,
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