Electronically scanned images of the published statutes.

618.01 NONDOMESTIC INSURERS

89-90 Wis. Stats. 3976

CHAPTER 618
NONDOMESTIC INSURERS

SUBCHAPTER I

GENERAL PROVISIONS
61801  Purposes
618.02  Definitions.
SUBCHAPTER II
AUTHORIZATION OF NONDOMESTIC INSURERS
618.11  Application.
618.12  Certificate of authority.
618.14  Admission of nondomestic fraternals.
61821  Corporation law requirements from chs. 180, 181, 610, 611 and 623
applicable to nondomestic corporations.
61822  Exclusive agency and management contracts of nondomestic
corporations.
61823  Requirements for nondomestic reciprocals.
618.24  Requirements for incorporated alien insurers.
61825  Requirements for unincorporated nondomestic insurers
618.26  Requirements for nondomestic fraternals.
618.28  Exemptions from Wisconsin law.
61831  Changes in business plan.

618.32  Transfer of business.

618.34  Assessment by nondomestic company.
618.36 * Release from regulation

618.37 .- Revocation of certificate of authority.

SUBCHAPTER III
PERMISSIBLE BUSINESS BY UNAUTHORIZED INSURERS

618.39  Assisting unauthorized insurers

618.41  Surplus lines insurance.

618.415 Group liability insurance issued by an unauthotized insurer
618.42  Direct procurement of insurance

618.43  Taxation of insurance written by unauthorized insurers.
618.44  Effect of illegal contracts.

618.45  Servicing of contracts made out of state

618.47  Defense of action by unauthorized person.

618.48  Attorney fees

61849  Investigation, disclosure and taxation of insurance contracts
618.50  Reporting of illegal insurance

618.61  Reciprocal enforcement of foreign decrees.

Note: Chap. 260, laws of 1971, which created this chapter of the statutes,
contained notes explaining the revision. See the 1971 session law volume.

SUBCHAPTER 1
GENERAL PROVISIONS

618.01 Purposes. The purposes of this chapter are:

(1) To protect insureds, creditors and the public in this
state by providing adequate standards and an orderly proce-
dure for the authorization of nondomestic insurers;

(2) To prevent evasion by unauthorized insurers of the
regulatory and tax laws of this state and to protect this state
and its residents against loss from such action;

(3) To subject unauthorized insurers and other persons
doing an insurance business in this state to the jurisdiction of
the commissioner and the courts of this state;

(4) To protect authorized insurers from unfair competition
by unauthorized insurers; and

(5) To provide an orderly method, under reasonable and
practlcal safeguards, for procunng insurance from unautho-

rized insurers.
History: 1971 c. 260.

618.02 Definitions. For the purposes of this chapter, unless
the context indicates otherwise:

(1) “Directly procured insurance” means insurance pro-
cured under s. 618.42.

(2) “Doing an insurance business” includes:

(a) Soliciting, making, or proposing to make an insurance
contract;

(b) Taking or receiving an application for insurance;

(c) Collecting or receiving, in full or in part, an insurance
premium;

(d) Issuing or delivering an insurance policy except as a
messenger not employed by the insurer or by an insurance
agent or broker;

(e) Inspecting risks, setting rates, disseminating informa-
tion or advising on risk management in connection with the
solicitation, negotiating, procuring or effectuation of insur-
ance coverage;

(f) Investigating, settling, adjusting or litigating claims;

(g) In any way representing or assisting any person to do
an insurance business or to procure insurance; and

(h) Any other act generally regarded as doing an insurance
business.

(3) “Doing an insurance business” does not include:

(a) Acting as an attorney for a client; and

(b) Acting as a full-time salaried employe of an insured in
the capacity of an insurance buyer or manager.

History: 1971 c. 260; 1981 c. 314,

SUBCHAPTER 11
AUTHORIZATION OF NONDOMESTIC INSURERS

618.11 Application. Any person, including the United
States branch of an alien insurer, authorized to transact the
business of insurance as an insurer in another jurisdiction
may apply for a certificate of authority to do an insurance
business in this state, using the forms prescribed by the
commissioner. The applicant shall include the information
and documents the commissioner requests, including the
following unless the commissioner excludes any of them:

(1) A copy of the insurer’s articles and bylaws;

(2) Financial statements for the most recent completed
fiscal year, with an explanation of the bases of all valuations
and computations, in such detail as the commissioner reason-
ably requires;

(3) A summary, as detailed as the commissioner reason-
ably requires, of the insurer’s financial history for the preced-
ing 10 years;

(4) The names of its directors and principal officers and all
their addresses and occupations for the preceding 10 years;

(5) In the case of an alien insurer, the name of its United
States manager and for the preceding 10 years all the man-
ager’s addresses and occupations; and if the manager is
corporate the names, addresses and occupations of the man-
ager’s directors and principal officers and detailed financial
statements of the manager;

(6) A schedule listing:

(a) All jurisdictions in which it has done or been authorized
to do an insurance business during the preceding 10 years;

(b) All jurisdictions to which it has applied for authoriza-
tion to do an insurance business during the preceding 10
years, and the dates and results of such applications;

(c) All jurisdictions from which it has withdrawn during
the preceding 10 years, and the reasons for its withdrawals;
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(d) All administrative or criminal actions, orders or pro-
ceedings to which it or any of its directors or principal officers
have been subjected on account of an alleged violation of any
law governing insurance operationsin any jurisdiction during
the pr eceding 10 years, or not involving insurance operations
if it is a felony;

(7) A: description of its present business operatrons, mclud-
ing the coverages written-and the territories in which it does
business, and including a statement that it is in compliance
with s.:620.05, with such documentary evidence of compli-
ance as the commissioner requires; :

(8) A list of any significant statéments, reports or other
documents that-have been prepared during the preceding 10
years for any insurance regulatory authority or for ‘general
distribution among creditors, shareholders members, sub-
scrrbers or policyholders;

(9) If it has actually transacted an insurance business for
less-than 5 years, a detailed history of the past and projection
of the anticipated operating resuits at the end of each of the
first 5 years of operation, based where known on actual data
and otherwise on reasonable assumptions of loss experience,
premium and other income, operating expenses and acquisi-
tion costs;

(10) A statement showrng to what extent organizational
and promotional expenses have been paid, and to what extent
organizational procedures are mcomplete C

(1A certrﬁcate from the domiciliary regulatory authority
and the state of entry into the United States, if any, that so far
as known the applicant is sound and that there are no
legitimate objections to its proposed operations in this state;

(12) The plan for conducting an insurance busrness in this
state, including:

(a) The geographrca] area in which busrness is 1ntended to
be:done;

'(b) The types of insurance rntended to be written;

(c) The proposed marketing methods;

(d) The proposed method for the establrshment of pre-
mium rates, and”

“(e) Copres of the policy and applrcatron forms intended to
be used in-this state; :

(13) Any other 1nformatron ‘the commrssroner reasonably
requires; and ~ - "

(14) Authorrzatron to the commrssroner or office to make
inquiry of any person about the app]rcant its manager under
a management contract, its attorney in fact, its general
agents, and any of the officers, directors or shareholders of
any of them designated by the commissioner or office, and
agreement by the applicant and any other persons so “desig-
nated. that in the absence of actual mahce, no communication
made in response to any such i inquiry will sub}ect the persons
making it to-an action for damages for the communication
brought by the applicant or the designated person or a legal
representatrve of either; No such action shall lie whether such

agreement is made or not."

‘History: 1971 ¢.260; 1977 c. 339; 1989 a 332.

Legislative Council Note, 1977: ~ This amendment to sub. (7) and the crea-
tion of s..620.05 replace s:7206:22. [Bill 258-S]

618. 12 Certrflcate of authorlty. 1) ISSUANCE The commis-
sioner ‘shall ‘either issue a certifi cate  of authorrty to an
applicant under s. 618.11 or issue an order refusing the
certificate which finds:

(a) That not all requrrements of the law have been met or

(b) That the applicant is either not sound, not reliable, not
entrtled to- publrc confidence or cannot reasonably be ex-
pected to perform its obligations continuously in the future;
or :
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(c) That the applicant’s directors and officers or, in the case
of an alien insurer, its United States manager, are not
sufficiently trustworthy, competent, experienced and free
from conflict of interest to engage in the proposed business in
this state and to comply continuously with the laws of this
state; or
 (d) That the methods and practices to be used in doing
business are not consistent with the interests of the appli-
cant’s insureds, creditors or the public in this state.

(2) SUBSTITUTES FOR LEGAL REQUIREMENTS. If the commis-
sioner finds that the applicant does not comply with all
requirements - of ‘the law, the commissioner may after a
hearing under-s..618.28 issue a certificate of authority if the
purposes of each such requirement and -the protection of
insureds, creditors and-the publrc in this'state are otherwise
achieved by:

(a) A deposit in trust to be establrshed and maintained
under s. 601.13; or

(b):A bond conditioned on the satisfaction of the purposes
of the requirement-and acceptable to the commissioner; or

. (¢) Special limits on the applicant’s business or methods of
operation in this state or elsewhere; or '

(d) Additional or alternative protective devices that the
commissioner considers satisfactory.

+(3) Lamits. The certificate of authority shall specify the
terms of any deposit -or bond required as a condition for
authorization, any special limits placed on the insurer’s
business or methods of operation in this state, and any other
restrictive terms imposed under sub. (2).

(4) ALTERATION OF CERTIFICATE. An insurer may at any
time apply to the commissioner for a new certificate of
authority, removing, altering or adding limits on its business
or-methods of operation. The application shall be accompa-
nied by so much of the information under s. 618.11 as the
commissioner reasonably requires. The commissioner shall
issue the new certificate as requested if he or she would do so
if-an initial application were being made.

History: © 1971 ¢ 260; 1979 c. 102 5. 236 (5),(6).

618.14 Admission of nondomestic fraternals. (1) APPLICA-
TION. A nondomestic fraternal may apply for authorization
to -transact: business. . in: thrs state; - by ﬁlrng with  the
commissioner: ;

-(a). A-certified copy of its articles and bylaws

(b) A power of attorney to the commissioner to receive
service of process and other papers; .

=(c)- A certificate -from the proper official in its home
jurisdiction that the fraternal is authorized to transact busi-
ness therein; :

. (d) Each of'its forms of contracts; :

(e) Arstatement of its business in the form required by the
commissioner; .showing -that -the business of -the fraternal
substantially complies with all the provisions of law relating
to like domestic fraternals; and

~(f):Such other information as the commissioner may deem
necessary

" {2) EXAMINATION. The commrssroner shall examme the
applicant fraternal.

(3) CERTIFICATE OF AUTHORITY. The commissioner shall
grant a certificate of authority to do business in this state if
the fraternal’s condition and practices protect the interests of

potential insureds, creditors and the publrc

History: ‘1975 ¢:373. ‘

Legislative Council Note, 1975: Thrs section is an edited version of s
208 25; it achieves the same objectives. [Bill 643-S]

618.21”‘ Corporation,‘_«law requirements from chs. 180, 181,
610, 611 and 623 applicable to nondomestic corporations.
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(1) STRICT COMPLIANCE. No nondomestic corporation may be
authorized to ‘do business'in this state unless it complies
stnctly with the following requirements:

(a) Financial requirements. The financial requlrements of'
ss..611.19 and 623.11;

(b) Other requirements. The requirements of s. 180.1506,
the requirements of's. 611.41(1) as modified by s. 611.41 (3),
s.°611.54 (1) (a), the reporting requirement of s. 611.54 (2)
whenever removal is made 1nvoluntanly under the law of the
domicile,-and s. 611.57; and

(c) Requirements appltcable to new. corporatwns For 5
years-after the initial issuance-of a certificate of authority.in
its domiciliary jurisdiction, the requirements of s. 611.29 (2);
and if the corporation has transacted an insurance business
for-less than 5 years or-has not paid in full-all organizational
and promotional expenses, it must still have initial .expend-
able surplus considered by the commissioner to be adequate,
subject to the limits of s. 611.19.

(2) SUBSTANTIAL COMPLIANCE. (2) General. No nondomes-
ticinsurance.corporation may be authorized to do business in
this state unless it everywhere complies substantially with ss.
611.12 (2) (d), 611.24-and 611.25 except that the approval
requirement of s.-611.25 (1) does not.apply, and s. 611.26.

(b) Corporate reorganization or transformation. When any
corporate. reorgamzauon transformation or liquidation of a
nondomestic insurer. is proposed by it or.approved by the
domiciliary commissioner or.by another official act, notice
shall be given to the commissioner promptly.

(3) ORDERS IMPOSING AND ELIMINATING RESTRICTIONS. The
commissioner may issue orders under.s. 611.03 that are
applicable to nondomestic corporations.

- (4). OTHER REQUIREMENTS. After a hearmg, the commls-
sioner may by order apply. any provision of ch. 611 to.a
nondomestic corporation if he finds that it is necessary for the
protection of the interests-of its insureds, creditors or the
public in this; state.

(5) FRATERNALS. This section does not apply to-fraternals.
History: 1971 c. 260; 1973 c. 184; 1975 c. 373; 1983 a. 192; 1989 a. 303.

Legislative Council Note to sub. (5), 1975: A special section applies to
fra]tlegrzals See s. 618. 26 In contrast, s. 618. 22 does not apply to fraternals.
Bill 643-S] -

618 22 - Exclusive agency and management contracts of
nondomestic corporations. (1) FILING OF CONTRACT. No

nondomestic insurer may be a party to any exclusive agency
contract. or management contract as defined in ss: 611.66-and
611.67 respectively, unless-the -contract: is filed ‘with. the
commissioner-and not disapproved under this section within
30.days after filing; or such reasonable éxtended period as the
commissioner may specify by notice given within the 30 days.

(2) DisarPrOVAL. The commissioner.:shall disapprove a
contract.under sub. (1) ors. 611.67 if he or she finds that:

(a) It subjects the insurer-to excessive charges; or-

:(b) The contract extends. for an umeasonable period of
t1me, or

- (¢) The contract does. not contam fair and adequate
standards of performance; or
... (d). The persons empowered-under the contract to manage
the company are not sufficiently trustworthy, competent,
experienced and free from conflict of interest to manage the
company with due regard for the interests of its insureds,
creditors or ‘the public;or

() The contract contains provisions whlch impair the

interests of its insureds, creditors or the public in this state.
. History: . 1971 c. 260;:1979.¢. 102 s: 236 (5), 1985a.- 29 ‘

618.23 Requirements for nondomestlc reclprocals (1)
CONDITIONS OF AUTHORIZATION. - No nondomestic reciprocal
may be authorized to' do business in this state unless under the
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laws of its domicile or the provisions of its power of attorney
or.otherwise it can sue and be sued in its own name, and the
assets resulting from the exchange of insurance contracts can
be reached by its creditors; and either:

(a) Nonassessable reciprocals. If it issues only nonassessa-
ble policies, it meets all the financial requirements for a
mutual corporation in like circumstances including, surplus,
whether unallocated or.in subscribers’ accounts, that is at
least as great as the.level specified by s. 623.11; or

":(b) Assessable reciprocals. If it issues any assessable poli-
cies, it meets all the requirements for a mutual corporation
issuing assessable policies.in like circumstances and its sub-
scribers are. liable to the .exchange to the limit of their
assessability without regard to the validity or collectibility of
any assessment levied against other subscribers.

(2) SUBSIITUTE FOR THE LIABILITY UNDER SUB. (1) (B).
Where the liability of subscribers does not satisfy sub. (1) (b),
the commissioner may nevertheless-authorize an assessable
reciprocal if he or she is satisfied that practices are actually
followed by the attorney.in fact which ensure the capacity and
willingness of all subscribers to pay assessments if called upon
to do so, or which otherwnse ensure the solidity of the
operation.

(3) CORPORATION PROVISIONS APPLICABLE. To the extent
consistent with the nature of a reciprocal, the provisions of
ch. 611 that are made applicable to nondomestic mutual
corporations by s. 618.21 apply to nondomestic reciprocals
and the provisions and requirements applicable to principal
officers of corporations ‘apply to the attorneys in fact of

rec1proca1 insurers.
History: 1971 3 260 1979 ¢ 102, 236 (5).

618 24 Requirements for incorporated alien insurers. (1)
CONDITIONS FOR AUTHORIZATION. No incorporated alien in-
surer may be authorized to do business in this state unless:

(a) It has operated for 5 years in its domicile or the
commissioner finds other grounds for being confident that it
will be solid during its formative period;

(b) It supplies and commits itself to maintain in the United
States a deposit or bond in an amount the commissioner
deems sufficient to protect the interests of insureds, creditors
and the public in this state; and

(©) 1t files with the commissioner such agreement as the
commissioner requires with respect to records, reports and
subm1ss1on to examinations, including an undertaking to
keep its records, réports and other documerits constantly
available in full in the English language so far as they are
relevant to its United States busmess, and an undertaking to
keep records and make reports on Umted States businessin a
form satlsfactory to the commissioner.

“(2) DEpPOSITS. A deposit under sub. (1) (b) may be made as
spemﬁed ins. 601.13 or with another trustee in this or another
staté approved by the commissioner. The deposit shall be in
trust for such persons as the commxsswnex deemis appropriate
to achieve the purposes of sub. (1) (b). The trustees shall
supply a certificate of the deposit in whatever form and at
whatever intervals the commissioner reasonably requires.

(3) Bonps. A bond satisfies sub. (1) (b) if it is issued by an
insurer authorized to do a surety business in this state and is
condltloned on nonperformance of any obligation to such
persons as the commissioner considers appropriate to achieve
the purposes of sub. (1) (b). Each such bond shall cover any
claims that arise out of occurrences prior to termination of
the bond, and shall not be terminable on any ground without
atleast 30 days® notice to the commissioner. Each such bond
shall be in such form and be renewed at such intervals as the

commissioner reasonably requires.
History: 1971 ¢. 260; 1979 c. 102 s. 236 (6).
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618.25 Requirements for unincorporated nondomestic in-
surers. No nondomestic individual underwriter or syndicate
may be authorized to do business in this state unless:

(1) It complies with such requirements stated in s. 618.24 as
are applicable to an unincorporated insurer;

(2) It files undertakings with the commissioner to comply
with legal controls and institutional practices for securing the
performance of obligations that are functionally equivalent
to those imposed on nondomestic insurance corporations,
even if in detail the controls and practices are dissimilar; and
. (3) The commissioner is satisfied that it keeps records and
can supply information that will enable the commissioner to
protect fully the interests of insureds, creditors and the public

in this state.
History: 1971 c. 260; 1979c 102 5. 236 (21).

618.26 Requirements for nondomestic fraternals. (1)
STRICT COMPLIANCE. No nondomestic fraternal may be au-
thorized to do business in this state unless it complies strictly
with the following requirements:-

(a) Financial requirements. The financial requlrements of

ss. 614.19 and 623.11;

' (b) ‘Other requirements. The requirements of s. 180.1506,
611.54(1) (a) as incorporated by s. 614.54, the reporting
réquirement of s. 611.54 (2) as incorporated by s. 614.54
whenever removal is made involuntarily under the laws of the
domiicile, 's. 611.57 as incorporated by s. 614.57, and ss.
614.10, 614.12 (1) (c);614.41 (2) and 614.82 (1)

© Requzrements applicable to new fraternals. For 5 years
after the initial issuance of a certificate of authority in its
domiciliary jurisdiction, the requirements of s. 614.29 (2); and
if the fraternal has transacted an insurance business for less
than 5 years or has not paid in full all organizational and
promotional expenses, it must still have initial expendable
surplus’ considered by the commissioner to be adequate,
subject to the limits of s. 614.19. -

(2) SUBSTANTIAL COMPLIANCE. (a) General. No nondomes-
tic fraternal may be authorized to do business in this state
unless it everywhere complies substantially with ss. 611.24 to
611.26 as incorporated by s. 614.24; except that the approval
requirement of s. 611.25 (2) does not apply.

(b) Corporate reorganization or transformation. When any
corporate-reorganization, transformation or liquidation of a
nondomestic fraternal, or any levy to cover a deficiency under
a law comparable to s. 614.19 (3), is proposed by it or
approved by the domiciliary commissioner or by another
official - act, notice sha]l be. glven to the commissioner
promptly.- :

(3). ORDERS IMPOSING AND ELIMINATING RESTRICTIONS. The
commissioner may ‘issue- orders under s. 614.03 that: are
applicable to nondomestic fraternals.

(4) OTHER REQUIREMENTS. After a hearing, the commis-
sioner ‘'may by order apply any provision of ch. 614 to a
nondomestic fraternal upon a finding that it is necessary for
the. prdtection of the interests of its members, creditors or the
public in this state.

. History: 1975 c. 373, 421; 1989 a. 303

: Legislative Council Note, 1975: This section closely paxallels s 61 8.21 [Bill
643-S] .

618.28 . Exemptions from Wisconsin law. (1) EXEMPTIONS.
Any nondomestic insurer authotized to do business in this
state may apply for and the commissioner may make an order
exempting it from any requlrement otherwise apphcable toit,
if he finds after a hearing:

(a) That in the absence of the statutory requuement in this
state the requirement would not be imposed on the insurer or

NONDOMESTIC INSURERS 618.36

on a similar Wisconsin insurer by the law of the insurer’s
domicile;

(b) That exemption from the requirement will not endan-
ger the interests of insureds, creditors or the public in this
state; and

(c) That the exemption will not give the insurer an unfair
competitive advantage over domestic insurers.

(2) NOTICE AND HEARING. The hearing may not be held
until at least 30 days after notice has been given to competing
insurers authorized to do business in this state by publication
in -the administrative register or otherwise in a manner
considered adequate by the commissioner. Any such insurer
may appear in the hearing and state its position on sub. (1)

©.

History: 1971 ¢. 260.

618.31 Changes in business plan. (1) NOTIFICATION.
Within 5 years after the initial issuance of a certificate of
authority to a nondomestic insurer by its domiciliary jurisdic-
tion no substantial change may be made in the business plan
and the insurer may not-substantially deviate from it unless
notice of the proposed action is filed with the commissioner
30 days in advance of the proposed effective date. The
commissioner at least 5 days before the proposed effective
date may request that the effective date be deferred for an
additional period not exceeding 30 days.

(2) DiSAPPROVAL. (a) Applicability in this state If the
commissioner finds that effectiveness of the proposed change
within this state would be contrary to the laws of this state or
to the interests of insureds, creditors or the public in this state,
he may prohibit the application of the change to this state.

(b) Changes outside state. If the commissioner finds after a
hearing that the application of the change outside of this state
would endanger the interests of insureds, creditors or the
public in this state, the commissioner may revoke the in-
surer’s certificate of authority unless it agrees: not to make

such‘a change.
History: 1971 ¢. 260; 1979 ¢ 102 5. 236 (6).

618.32 Transfer of busmess (1) REPORT TO COMMISSIONER.
Any action by which a nondomestlc insurer proposes to
transfer to another person or to reinsure any part of its
insurance business in this state, other than in the normal and
usual course of business, shall be reported to the commis-
sioner not less than 30 days in advance of the proposed
effective date. The commissioner may defer the effective date
for-an additional period not exceeding 30 days by written
notice to the insurer before expiration of the mmal 30-day
period.

(2) DISAPPROVAL The commissioner may, within the 30-
day period or its extension, prohlblt the proposed action if it
would be contrary to the law or to the interests of insureds,

creditors or the public in this state.
History: 1971 c. 260.

618.34 Assessment ' by nondomestic company. Every
nondomestic mutual insurer authorized in this state shall,
immediately after making an assessthent upon any of its
members in this state, notify the commissioner thereof with a
statement of the condition of the insurer, setting forth the
facts showing the neces'sity for the assessment. No such
insurer may make or increase any assessment because of its
1nab111ty to collect assessments from its members in other
states in 'which its policies were written in violation of law.
Hlstory 1971 ¢. 260. ;

618.36 Release from regulation. (1) CONTINUANCE OF REG-
ULATION. A nondomestic insurer authorized under this chap-
ter is subject to regulation under the applicable provisions of
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chs. 600 to 646 until released from regulation under this
section.

- (2) APPLICATION FOR RELEASE. A nondomestic insurer may
apply for release from regulation by filing with the
commissioner:

i(a) Its certificate of authority;

(b) A schedule of its outstanding liabilities from policies
issued in this state, to residents of this state, or on risks
located in this state and from other business transactions in
this state;

(¢)-A plan for'securing the drschar ge of such liabilities; and

“(d) Such other 1nformatron as the commrssroner reason-
ably requires.

(3) RELEASE ORDER. The commissioner shall release the
insurer from regulation if he or she finds:"

(a)-That the insurer has ceased to do any new business in
this state;

(b). That the discharge of existing habllrtres to creditors in
this state is sufficiently secured; and .

(c) That the release would not otherwise be preyudrcral to

) the interests of insureds, creditors or the public in this state,
or of all insureds, creditors.and the publicin the United States
if this state is the state of entry of the insurer into the United
States.

(4) NoTrrFicA l'ION OR PUBLICA TION., The commissioner may,
before deciding on the release, require the insurer to notify all
agents or other classes of potentially interested persons in a
manner he or:she prescribes, or in a manner he or she
prescribes: to publish at its::own expense its intention to
withdraw. The notice shall advise affected persons to commu-
nicate to the commissioner any objections they may have to
the withdrawal. .

(5) DEPOSITS ‘AND.SUBJECTION-TO JURISDICTION.. The com-
missioner: may, as a prerequisite. for releasing .the insurer,
require a deposit under s. 601.13, a bond issued by a surety
authorized in this state, or other appropriate security. or
reinsurance in an amount sufficient to secure the pr oper
discharge of the insurer’s liabilities in this state. The commis-
sioner may also require an agreement to remain subject to the
jurisdiction of the commissioner and the courts of this state
with respect to any matter arising out of busrness done in this

state prior to the release.
()Hlstory 1971 ¢. 260; 1977 c. 339, 1979 ¢.89 5. 543; 1979c 102’5236 (5),
7

618 37 Revocahon of cerllﬁcate of authorrty Whenever
there . are grounds for delrnquency proceedrngs against a
nondomestic insurer under ch. 645, the commissioner may,
after a hearing, revoke, suspend or limit its certificate of
authority. No such action shall affect insurance already
issued and the insurer shall remain subject to regulatlon untrl

released under s. 618.36.
History: 1971 c. 260.

"‘SUBCHAPTER 111

PERMISSIBLE BUSINESS BY UNAUTHORIZED
INSURERS .

618.39 Assisting 'unauthorized insurers. (1) CONDUCT
PROHIBITED, No person may do an insurance business in this
state if the person knows or should know that’ the result is or
might be the illegal placement of insurance with an unautho-
rized insurer or the subsequent servicing of an insurance
policy illegally placed with an unauthorized insurer.

(2): PERSONAL LIABILITY FOR VIOLATION: Any person who
violates sub. (1) is personally liable to any claimant under the
policy for any damage proximately caused by the person’s
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violation. That damage may include damage resulting from
the necessity of replacing the insurance in an authorized
insurer or 'the failure of the unauthorized insurer to perform
the insurance contract,

History: 1971 c. 260; 1975 ¢. 371, 421.

Legislative Council Note, 1975: Sub (2) is added asan effectlve sanction to
suppress knowing placement’ of insurance with unauthorized insurers. It is
adapted from Conn. Insurance Laws, Sec. 38-90. Insurance agents and others
should guarantee performance of insurance contracts, they negotiate know-
ingly with unlicensed insurers, unless legally negotiated under the surplus lines
la}r}“;l In aSc}dmon, the sanctions of s. 601.64 apply to vrolators of this provision
[Bill 16~ : . .

618.41 - Surplus lines insurance. (1) GENERAL PERMISSION.
A nondomestic insurer which has not obtained a certificate of
authority to do business in this state under s. 618.12 may
negotiate for and make insurance contracts with persons in
this state and on risks located in this state, subject to the
limitations and requirements specified in. this section.

(2) INCIDENTAL ACTS PERMITIED, With respect to contr: acts
made under this section, the insurer may.in this state also
inspect risks to be insured, collect. premiums and adjust
losses, .and do all other acts reasonably . rncrdental to the
contract.

(3) SOLICITATION PROHIBITED. Nothing in subs. (1) and (2)
permits. the solicitation of business in this state by or on
behalf of an insurer without a certificate of authority. The
commissioner may by rule prescribe the manner in which
insurance agents or brokers may advertise the availability of
their services in procuring, on.behalf of persons seeking
insurance, contracts. with insurers without a certificate of
authority. . .

) INFORMATION ) POLICYHOLDER /The insurer and any
agent or broker are obligated promptly to furnish the policy-
holder a statement in a form prescribed or approved by the
comimissioner; informing the policyholder that the insurer
has not-obtained a certificate of authority to do business in
this state and is not regulated in this state except as provided
in this section.

(5).. TRADE PRACTICES. Wrth respect to contracts made
under this. section, nondomestic insurers are subject to s.
628.34 and rules promulgated thereunder. .

(6) PROMIBITED -AND RESTRICTED SURPLUS LINES BUSINESS.
(a) Prohibited classes. The commissioner may by rule prohibit
the:making of'contracts-under sub. (1) in a specified class of
insurance if authorized insurers provide an established mar-
ket for-the class in this state which is adequate and reasonably
competitive with reputable unauthorized insurers.

(b) Restricted classes. The commissioner may by rule place
restrictions and limitations on and create special procedures
for. the making of contracts-under sub. (1) for-a specified class
of insurance if there have been abuses of placements in the
class or if the policyholders in the class, because of limited
financial resources, business experience or knowledge, can-
not be expected to protect their own interests adequately.

.. (¢) Exclusion of individual insurers. The commissioner may
prohibit an individual insurer or group policyholder, includ-
ing but not limited to a risk purchasing group, from making
any contracts under sub. (1) or issuing evidence of coverage
and may prohibit all insurance agents and brokers from
dealing with the insurer or group policyholder, if:

- 1. Ithaswilfully violated this section, ss. 610.11 (1), 628.34,
or any rule promulgated . under any of them; or - -

2.-1t has failed to pay the fees and taxes specrﬁed in s.
618.43; or

3. The commissioner has reason to beheve that the insurer,
orthe insurer which issued the policy to a group pohcyholder,
is.in-an-unsound condition or the insurer or group policy-
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holder is operated in a fraudulent, dishonest or incompetent
manneror in violation of the law of its domicile.

(d) Evaluations. The commissioner may issue lists of unau-
thorized nondomestic insurers whose solidity he or she be-
lieves to be doubtful or whose practices he or she believes to
be . objectionable.
unauthorized nondomestic insurers he or she believes to be
reliable and solid. The commissioner may also issue other
relevant evaluations of unauthorized insurers. No action
may lie against the commissioner or any employe of the office
for anything said in the issuance of such lists and evaluations.

(6m) RUSTPROOFING WARRANTIES INSURANCE. An ‘insurer
issuing a policy of insurance to cover-a warranty, as defined in
s, 100.205 (1) (g), shall comply with s. 632,18 and the policy
shall be on a form approved by the commrssroner under s.
631.20.

(7) SURPLUS LINES AGENT’S LICENSE. (a) The commissioner
may, pursuant to s. 628.04 (2), issue to any licensed agent or
broker a surplus lines license granting authority to procure
insurance under this section.

(b) The fee for issuance of a surplus lines license is the fee
requrred by s.601.31 (1) (L) 3.

(7m) RISK PURCHASING GROUPS; LICENSED AGENTS. A natu-
ral person may not - solicit, negotiate or obtain lability
msurance for a risk purchasmg group from an unauthorized
insurer unless the natural person is licensed as a surplus lrnes
agent undersub. (7)

(8) SURPLUS LINES AGENTS, BROKERS AND GROUP POLICY-
HOLDERS. (a) Responsibility. An agent or broker, or any other
person who offers lrabrlrty insurance coverage under a group
policy, may not place insurance under this section with, or
solicit the purchase of coverage under a group policy issued
by, an unauthorized insurer if all of the followmg exist:

1. The insurer is financially unsound engaging in unfair
practices or otherwise substandard.

2. The agent, broker or other person fails to give the
applicant written notice of the insurer’s déficiencies.

.. 3. The agent, broker or other person either knows of, or
fails to adequately investigate, the insurer’s financial condi-
tion and.general reputation.

(b) Retention of notice. An.agent,. broker or group policy-
holder shall keep.in its office for at Ieast 5 years any notice
provrded under par. (@) 2. -

--(¢) Financially sound. To be financially sound for purposes
of par. (2) -1, an insurer must be able to satisfy standards
comparable to: those applied under the laws of this state to
authorized insurers.

(9). REQUIREMENTS FOR SURPLUS LINES POLICIES. (a) Re-
quzred information. Every new.-or renewal ‘insurance policy
procured and delivered under this section shall bear the name
and-address of the insurance agent or br ‘oker who procured it
and, except for ocean marine insurance, shall have stamped
or affixed: upon it the following: “This insurance contract is

with "an.insurer which has not-obtained a certificate of

authority to transact a regular insurance business in the state
of Wisconsin, and is issued -and delivered as a surplus line
coverage pursuant to s. 618.41 of the Wisconsin Statutes.
Section 618.43 (1), Wisconsin Statutes, requires payment by
the policyholder of 3% tax on gross premium”. Every ocean
marine insurance policy shall have stamped or affixed upon it

the above statement except that the tax shall be one-half of

one per cent on gross premium. . -

(b) Additional required. znformatzon The pohcy shall in-
clude a description of the subject of the insurance, and
indicate the coverage, conditions and term of the insurance,
the premium charged and premium taxes to.be collected from
the policyholder; and the name and-address of the policy-

The commissioner may issue lists of
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holder and insurer. If the direct risk is assumed by more than
one insurer, the policy shall state the names and addresses of
all insurers-and the portion of the entire direct risk each has
assumed.

{10) ISSUANCE OF EVIDENCE OF INSURANCE. Upon placing a
new. or-renewal coverage under this section, the agent or
broker shall promptly deliver to the policyholder or his or her
agent evidence of the insurance consisting either of the policy
asissued by the insurer or, if the policy is not then available, a
certificate, cover note or other confirmation of insurance.

.-{(11) ForM REGULATION. The commissioner-may by rule
subject policies written under this section to as much of the
regulation provided by chs. 600 to 646 and 655 for compara-
ble policies written by authorized insurers as the commis-
sioner finds to be necessary to protect the interests of insureds

and the public in this state.

History: 1971.c. 260; 1975 ¢. 371 ss. 45, 50; 1979 c. 89; 1979 c. 102 ss. 147,
236 9(6), (;3) (21),237; 1981 ¢. 20's 2202 (26) (a); 1985 2. 29, 332; 1987 2 247;
1989 a. 187 s.-2

618.415 Group liability insurance issued by an unautho—
rized insurer. (1) NOTICE BEFORE TAKING APPLICATION. A
person may not take an application for liability insurance
coverage under a group liability insurance policy which is
issued by an unauthorized insurer and which is for a risk that
resides or is otherwise located in this state, unless, before
taking the application the person gives the applicant clear and
prominent written notice of all of the following:

(a) The insurer’s deficiencies, if any, under s. 618.41 ®)(a)

. (b): That the insurer has not obtained-a certificate of
authority in this state and is not regulated in this.state.

(c) That the risk is not protected by the Wisconsin insur-
ance security fund.

(d) Any other mformatlon requrred by the commissioner
by rule.

(2)- NOTICE IN THE EVIDENCE OF INSURANCE.' A person may
not provide liability'insurance coverage under a group insur-
ance policy which is issued by an unauthorized insurer to a
member for a risk that resides or is otherwise located in this
state, unless ‘the evidence of insurance clearly and promi-
nently includes all of the following:

(a) The mformatron and noticé requrred under s. 618 41
).

~(b) That the risk is not protected by the Wrsconsm insur-
ance security fund.

(c) Any other mformatron requrred by the commrssroner

by rule:

Hlstory 1987a 247,

618 42 Dlrect procuremenl of insurance. (1) PERMII TED
DIRECT PROCUREMENT. Subject to the restrictions of this.sec-
tion, any person seeking insurance may obtain it if no agent
or broker resident or doing business in this state is involved
and if negotiations occur primarily outside this state. Negoti-
ations by mail occur within this state if a letter is sent from or
to an address in this state. -

(2) REPORTS AND TAXATION. Every pohcyholder who pro-
cures or renews insurance otherwise subject to chs. 600 to 646
and 655 from any insurer not authorized to do-business in this
state, other than insurance procured under s. 618.41 and the
renewal, of -guaranteed renewable insurance lawfully. issued
outside this state, shall within 60 days after the insurance
procured or renewed report to the commissioner in such form
as he or she requires and pay. the taxes specified by s. 618.43.

.-(3) PROHIBITED PLACEMENT WITH UNAUTHORIZED INSURERS.
(a): Sales of personal property.- Any-insurance on personal
property sold on the instalment plan or under a conditional
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sales contract or equlvalent security agreement under chs. 401
to 409 for which a charge is made to the buyer as a part of the
consideration in the agreement of sale shall be placed with an
insurer authorized to do business in this state.

{(c) Compulsory insurance. Whenever the law of this state
requires a person to purchase insurance on risks in this state,
the person shall obtain it from an insurer authorized to do

business in this state, or under s. 618.41.
Mistory: 1971 c. 260; 1979 c.89; 1979 ¢. 102's. 236 (5), (8); 1981 c. 314;
1989a 187s.29.

618.43 Taxation of insurance written by unauthorized
insurers. (1) BUSINESS SUBJECT TO TAXATION. (a) Except as
provided in par. (b), insurers, agents, brokers and policyhold-
ers are liable, as provided in sub. (2), for a premium tax of 3%
of gross premiums charged for insurance, excluding annui-
ties, if any of the following are satisfied: »

1. The insurance is transacted under s. 618.41 (1) or 618.42.

2. The insurance is transacted by an unauthorized insurer
which is a risk retention group.

3. The insurancé is transacted by an unauthorized insurer
for a risk purchasing group for coverage of risks which reside
or are-‘otherwise located in this state.

(b) For ocean marine insurance, the tax required under this
subsection ‘is 0.5% of gross premiums charged for the
insurdnce.

 (c) If the tax required under this subsection is not paid
within the time prescribed under sub. (3), the commissioner
shall impose a penalty of 25%, plus one percent per month
from default until payment.

(d):Any-insurance business transacted in violation of the
law is subject to a premium tax of 5% of gross premiums
charged for -the insurance, except that for ocean marine
insurance the tax is 2% of gross premiums charged for the
insurance.

(2) PAYMENT OF 1AX. The insurance agent or broker and the
policyholder are jointly and severally liable for the payment
of the tax required under sub. (1) on business written under s.
618.41. (1), and the insurer, insurance agent or broker and
policyholder dre jointly and severally liable for the payment
of any other. tax required under sub. (1). The tax shall
ultimately be paid by the policyholder. Absorption of the tax
by either the agent or broker or the insurer is an unfair
method of competition under s. 628.34 (2) (b).

{3) ACCOUNTING AND REPORTING. The commissioner shall
by rule prescribe accounting and reporting forms and proce-
dures for insurers, agents or brokers and policyholders for the
purpose of determining the amount of the taxes owed, and
the manner and time of payment.

(4) APPLICABILITY OF TAX LAW. Section 76. 68 is applicable
to any tax payable under this section.

(5) EXCLUSIVE NATURE. The tax under this section is in lieu
of all other taxes on msurance business and of fire depart-
ment dues.

(6) ALLOCATION OF TAX. If a policy covers risks that are
only partially located in this state, the premium shall be
reasonably allocated among the states on the basis of risk
locations in computing the tax, except that all premiums
received in ‘this state or charged on p011c1es written -or
negotlated in*'this state shall be taxable in full under this
section; with a credit for any tax actually paid in another state
to the extent of a xeasonable allocatlon on the basis of risk
locations.

(7) Taxes As TRUST FUNDS. All premium' taxes collected
under this section by an agent or broker or by an insurer are
the property of this state. They 'shall be kept in a separate
account and may not be commmgled with funds belonging to
anyone else.
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(8) TAXES AS PREFERRED CLAIMS. If the property of any
agent or broker is seized upon any process in any court in this
state, or when his or her business is suspended by the action of
creditors or put into the hands of any assignee, receiver or
trustee, all taxes and penalties due the state from him or her
under this section are preferred claims and the state is to that

extent a preferred creditor. :
History: . 1971 ¢.260; 1975¢.371s.50; 1979 c. 102 ss. 148, 237; 1987 a. 247

618.44 Effect of illegal contracts. An insurance contract
entered into in violation of this chapter is unenforceable by,
but enforceable against, the insurer. The terms of the
contract are governed by chs. 600 to 646 and 655 and rules
promulgated thereunder. If the insurer does not pay a claim
or loss payable under the contract, any person who assisted in
the procurement of the contract is liable to the insured for the
full amount of the claim or loss, if the person knew or should

have known the contract was illegal.
Hlstogry 1971 c. 260; 1979 ¢. 89; 1979 ¢. 1025, 236 (8); 1979 ¢. 177; 1989 a.
1875.29.

618.45 . Servicing of coniracts made out of state. (1) Ser-
VICING PERMITIED. A nondomestic insurer which does not
have a certificate of authority to do business in this state
under s. 618.12 may in this state collect premiums and adjust
losses and do all other acts reasonably incidental thereto,
with respect to contracts: lawfully made outside this state.

(2) CONTRACT CHANGES PROHIBITED. Nothing in.sub. (1)
shall be interpreted to permit any renewal, €xtension, increase
or other substantial change in the terms of any contract under
sub (1) unless: .

S (@) Itis permltted by s. 618. 41 or ,

(b) The contract is for life or dlsablhty insurance; or

(c) It is permitted by a rule promulgated by the commis-
sioner, under. circumstances in which the interests of the
policyholder and the public appear to be sufficiently
protected.

History: 1971 c. 260.

618.47 'Defense of action by unauthorized person. (1)
CONDITIONS FOR FILING. No pleading, notice, order or pro-
cess in any court action or in any administrative proceeding
before the commissioner instituted against an unauthorized
person under ss. 601.72 or 601.73 may be filed by or on behalf
of the unauthorized person unless the person either:

(a) Deposits with the clerk of the court in which the action
or proceeding is pending,-or with the commissioner in admin-
istrative ‘proceedings before the commissioner, bond with
sureties in an amount fixed by the court or the commissioner,
sufficient-to secure the payment of any probable final judg-
ment or order. The court, or the commissioner in administra-
tive  proceedings “before - the .commissioner, may make an
order dispensing -with a deposit: or bond where the person
makes a satisfactory showing that in a state of the United
States he or she maintains funds-or securities, in trust or
otherwise, 'sufficient and available to- satisfy any probable
final judgment or order; or

(b) Procures proper authonzatlon to'do an insurance
business in:this state.

. (2) PosTPONEMENT. The court in any such action or pro-
ceeding, or the commissioner in any administrative proceed-
ing before the commissioner, may order any postponement
necessary to afford the unauthorized person reasonable op-
portunity to comply with sub. (1).

(3) ExcePTION. Subsection (1) does not prevent an unau-
thorized person from filing a motion to quash a writ or toset
aside service on the ground that he or she has not done an

insurance businéss in this state.
“History: - 1971 c. 260; 1979 ¢.102 ss. 149, 236 (5); (8).
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618.48 Attorney fees. In an action against an unauthorized
person upon a contract of insurance issued in violation of this
chapter, if the unauthorized person fails to make payment in

accordance with the contract for 30 days after the paymentis -

due and demand is made, and it appears to the court that the
refusal was without reasonable cause, the court may allow the

plaintiff a reasonable attorney fee and include the fee in any

judgment that may be rendered in the action. Failure of the
unauthorized person to defend any such action is prima facie
evidence that the failure to pay was without reasonable cause.
If the unauthorized person knew or should have known that
the contract was in violation of this chapter, the court may.

also award punitive damages. -
History: 1971 c. 260.

618.49
contracts. (1) REPORT ON INSURANCE. Whenever the commis-
sioner has:reason to- believe that insurance has been. effectu-
ated: by or for any person in this state with an unauthorized
insurer; the commissioner may in writing order the:person to
produce for examination all-insurance ‘contracts and other
documents evidencing insurance contracts and other docu-
ments evidencing insurance with both authorized and unau-
thorized insurers. and to disclose to the commissioner. the
amount of insurance; name and address of each insurer, gross
amount of premium and the name and address of any person
who has, assisted in. the effectuation of the insurance.

.- (2)" UNINSURED PROPERTY. The commissioner may order
any owner. of property situated -in.this state; other than

property owned by a unit of government that maintains a
public fire department and. furnishes. full fire protection.for
the : property; -to furnish in -addition to the information
furnished under sub. (1) information about amounts paid to
or.credited to:any insurance fund or.other reserve against loss
or damage by fire. If the owner of the:property has not
insured it, the.owner shall pay under s. 601.93 (2) an amount
equal to 2% of the annual premium that would have been
charged for insuring such property by authorrzed insurers
using the rates promulgated by the rate service organization
of:which the state insurance fund is a member or subscriber
under 8. 604 04 (5), or which i is desrgnated for that purpose by

the commissioner.
History: 1971 c. 260; 1973c 336; 197Sc 3725 4131975 421;1979c: 34
§:2102 (26) (a)

618 50 Reportmg ot lllegal msurance (1) ADJUSIERS’
DUTY.TO REPORT, Every. person mvestrgatmg or adjustrng any
loss .or claim.on a subject of insurance in this. state shall
pr omptly report to.the commrssroner every. msurance polrcy
or contract connected with his or her mvestrgatron or settle-
ment, of which he or she knows, which has been entered into
rllegal]y by any insurer not authonzed to transact business in
this state. .

(3) EXCEPTIONS: Thrs section does not apply to tr: ansactrons
in this state mvo]vmg a policy lawfully solicited, written,. and
delrvered outside of "this state coveting ‘only subjects’ of
msurance not resident, located or expressly to be performed

rn this state at. the' time of issuance.
Hrstory 1971 c. 260 1979 c. 102 1981 c.38:

618.61 Recrprocal enforcement of forelgn decrees (1)
DEerINITIONS. In:this:section::

.(a)“‘Foreign decree” means any decree or order ofa court
located.in:a reciprocal state,. 1ncludmg 4 court of the United
States located therein;:against any insurer authorrzed to do
busrness in this state. .

Investigation, disclosure and taxation of insurance -
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(b) “Reciprocal state” means any state the laws of which
contain procedures substantially similar to those specified in
this section for the enforcement of decrees or orders issued by
courts located in other states against any insurer authorized
to do business in the reciprocal state, and which in turn

- recognizes this state as a reciprocal state under its law

(2) LiST OF RECIPROCAL STATES. The commissioner shall
determine which states qualify as reciprocal states and shall
maintain a list of them.

(3) ENFORCEMENT OF WISCONSIN DECREES OR ORDERS. The
attorney general. upon request of the commissioner may.
proceed in the cousts of this state or any other state to enforce
an order or decision issued in this state in any court proceed-
ing or in any administrative proceeding before the insurance
commissioner.

(4) ENFORCEMENT OF FOREIGN DECREES OR ORDERS. (a)
Filing. A copy of any foreign decree authenticated in accord-
ance with the statutes of this state may be filed in the office of
the clerk of the circuit court for Dane county. The clerk,
upon verifying with the commissioner that the decree or order
qualifies as a “foreign decree”, shall treat it in the same
manner.and it shall have the same effect as a decree of a
circuit court of this state. Itis subject to the same procedures,
defenses and proceedings for reopening, vacating, or staying
as'a-decree.of a circuit court of this state and may be enforced
or satisfied in like manner.

'(b) Notice of filing. 1. At the time of the ﬁlmg of the forergn
decree, the filer shall deposit with the clerk of the court an
affidavit setting forth the name and last-known post-office
address of the defendant in this state.

2. Promptly upon the ﬁlmg of the foreign decree and the
affidavit, the clerk shall mail notice of the ﬁlrng of the foreign
decree to the defendant at the address grven and to the
commissioner and shall note the mailing in the docket. In
addition, the attorniey general may mail a notice of the ﬁlrng
of the foreign decree to the defendant and to the commis-
sioner or the commissioner may mail such a ‘notice’ to- the
defendant, and either may file proof of mailing with the clerk.
Failure of the clerk to mail notice of filing shall not affect the
enforcement proceedings if the attorney general or commis-
sioner has filed proof of mailing.

3. No execution or other process for enforcement of a
foreign decree shallissue until 30 days after the decree is filed.

(c) Stay. 1. If the defendant shows the court that an appeal
from the foreign decree is pendrng or will be taken, or that a
stay of execution has been granted, the court shall stay
enforcement of the foreign decree until the appeal is con-
cluded, the time for appeal éxpires, or the stay of execution
expires or is vacated, upon proof that the defendant has
furnished the secur'ity' for the ‘satisfaction of the decree
requrred by the state in which it was rendered.

2. Ifthe defendant shows thé court any ground upon which
enforcement ofa decree of any county or circuit court of this
state would be stayed the court shall stay enforcement of the
foreign decree for an appropriate period, upon requrrmg the
same security for satisfaction of the decree asis requrred in
this state.

(d) Fees Any person filing a foreign decree shall pay to the
cletk of court the same fees for any enforcement proceeding
as are provided for decrees of the circuit courts.

History: 1971 c. 260; 1977 . 449 1983 a. 189.
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