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CHAPTER 111

EMPLOYMENT RELATIONS

third.d partiess to earn a livelihood, transact business and
engage in the ordinary affairs of ' life by any lawful means and
free from molestation, interference, restraint or coercion .

(3) Negotiationss of terms and conditions of work should
result from voluntary agreement between employer and em-
ploye. For, the purpose of such negotiation an employe has
the right, if' he desires, to associate with others in organizing
and bargaining collectively through representatives of his
own choosing, without intimidation or coercion from any
source .

(4) It is the policy of the state, in order to preserve and
promote the interests of the public, the employe, and the
employer alike, to establish standards of fair conduct in
employment relations and to provide a convenient, expedi-
tious and impartial tribunal by which these interests may
have their respective rights and obligations adjudicated
While limiting individual and group rights of ' aggression and
defense, the state substitutes processes of justice for the more
primitive methods of trial by combat . .

History : 1985 a 30 s 42 .
A labor agreement offering special parking privileges to county employer

in a county ramp does not violate this section . . Dane Co . v McManus, 55 W
(2d) 413, 198 NW (2d) 667 . .

This section does not create substantive rights for employe , Ward v Frito-
Lay, Inc .. 95 W (2d) 372, 290 NW 536 (Ct . App . 1980) .

Application of open meeting law to duties of WERC discussed . 68 Atty..
Gen 171

111.02 Definitions . When used in this subchapter :
(1) The term "all-union agreement" shall mean an agree-

ment between an employer and the representative of his

111 . 01 Declaration of policy . The public policy of'the state
as to employment relations and collective bargaining in the
furtherance of which this subchapter is enacted, is declared to
be as follows :

(1 ) It recognizes that there are three major' interests in-
volved, namely: That of the public, the employe, and the
employer These threee interests are to a considerable extent
interrelated .. It is the policyy of the state to protect and
promote each of" these interests with due regard to the
situation and to the rights of the others .

(2) Industriall peace, regular and adequate income for, the
employe, and uninterrupted production of'goods and services
are promotive of all of these interests. They aree largely
dependent upon the maintenance of fair, friendly and mutu-
ally satisfactory employment relations and the availability of
suitable machinery for the peaceful adjustment of whatever
controversies may arise . It is recognized that certain employ-
ers, including farmers and farmer cooperatives, in addition to
their general employer problems, face special problems aris-
ing from perishable commodities and seasonal production
which require adequate consideration . It is also recognized
that whatever mayy be the rights of disputants with respect to
each other in any controversy regarding employment rela-
tions, they should not be permitted, in the conduct of their
controversy, to intrude directly into the primary rights of
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employes in a collective bargaining unit whereby all or any of
the employes in such unit are required to be members of a
single labor organization .

(2) "Collective bargaining" is the negotiating by an em-
ployer and a majority of ' his employes in a collective bargain-
ing unit (or their representatives) concerning representation
or ' terms and conditions of 'empioyment of ' such employes in a
mutually genuine effort to reach an agreement with reference
to the subject under negotiation :

(3) "Collective bargaining unit" means all of the employes
of one employer (employedd within the state), except that
where a majority of the employes engaged in a single craft,
division, department or , plant have voted by secret ballot as
provided in s . 111 . 05 (2) to constitute such group a separate
bargaining unit they shall be so considered, but, in appropri-
atecases, and to aid in the more efficient administration of ss .
111 .0 l to 111 , . 19, the commission may find, where agreeable
to all parties affected in any way thereby, an industry, trade
or business comprising more than one employer in an associ-
ation in any, geographical area to be a "collective bargainingg
unit"? . A collective bargaining unit thuss established by the
commission - shall be subject to all rights by termination or
modification given by "ss : 111 . 01 to 111 .19 in reference to
collective bargaining units otherwise established under ss .
111 , 01 to 111 19 . Two or more collective bargaining units
may bargain collectively through the same representative
where a majority of' the employes in each separate unit havee
voted by secret ballot as provided in s . 111 .05 (2) so to do . .

(4) "Commission" means the employment relations
commission .

(5) The term "election" shall mean a proceeding in which
the employes in a collective bargaining unitcast a secret
ballot for collective bargaining representatives or for, any
other purpose specified in this subchapter and shall include
elections conducted by the commission, or ' , unless the context
clearly indicates otherwise, by any tribunal having competent

, jurisdiction or, whose jurisdiction was accepted by the parties . :
(6) The term "employe" shall include any person, other

than an independent contractor, working for another ' for hire
in the state of Wisconsin in a nonexecutive or nonsupervisory
capacity, and shall not be limited to the employes of a
particular employer, unless the context clearly indicates other-
wise; and shall include any individual whose work has ceased
solely as a consequence of ' or in connection with any current
labor dispute or because of any unfair labor practice on the
part of an employer , andd a) who has not refused or failed to
return to work upon the final disposition of a 9abor, dispute or
a charge of ` an unfair ' labor practice by a tribunal having
competent jurisdiction of' the same or whose jurisdiction was
accepted ' by the employe or his representative,, b) who has not
been found to have committed or to have been a party to any
unfair labor practice hereunder•, c) who has not obtained
regular and substantially equivalent employment elsewhere,
or, d) who has not been absent from his employment for- a
substantial period of time during which reasonable expec-
tancy of settlement has ceased (except by an employer's
unlawful refusal to bargain) and whose place has been filled
by another engaged in the regular manner for an indefinite or
protracted period and not merely for the duration of 'a strike
or lockout; but shall not include any individual employed in
the domestic service of 'a family or person at his home or any
individual employed by his parent or spouse or any employe
who is subject to the federal railway labor act

(7) The term "employer" means a person who engages the
services of an employe, and includes any person acting on
behalf of an employer within the scope of' his authority,
express or' implied, but shall not include the state or- any

111 .04 Rights of emp ioyes. Employes shall have the right
of'self-organization and the right to form, join or assist labor
organizations, to bargain collectively through representatives
of their own choosing, and to engage in lawful, concerted
activities for- the purpose of collective bargaining or other'
mutual aid or, protection ; and such employes shall also have
the right to refrain from any or all of'such activities

111 .05 Representatives and elections . (1) Representatives
chosen for the purposes of collective bar-gaining by a majority
of the employer voting in a collective bargaining unit shall be
the exclusive representatives of all of'the employes,in such
unit forr the purposes of collective bargaining, provided that
any individual employe or, any minority group of employes in
any collective bargaining unit shall have the right at any time
to present grievances to their employerr in person or through
representatives of their own choosing, and the employer shall
confer' with them in relation thereto . .

(2) Whenever a question arises concerning the determina-
tion of'a collective bargaining unit as defined in s . 111,02 (3),
it shall be determined by secret ballot, and the commission,
upon request, shall cause the ballot to be taken in such
manner- as to show separately the wishes of the employer in
any craft, division, department or plant as to the determina-
tion of the collective bargaining unit .

( 3) Whenever a question arises concerning the representa-
tion of employes in a collective bargaining unit the commis-
sion shall determine thee representatives thereof by taking a
secret ballot of employer and certifying in writing the results
thereofo to the interested parties and to their employer or
employers. There shall be included on any ballot for' the
election of representatives the names of'.all persons submitted
by an employe or group of employes participating in the
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political subdivision thereof, or, any labor organization or'
anyone acting in behalf ' of such organization other ' than when
it is acting as an employer in fact ..

(8) The term ",jurisdictional strike" shall mean a strike
growing out of a dispute between 2 or more employes or,
representatives of' employes as to the appropriate unit for
collective bargaining, or as to which representative is entitled
to act as collective bargaining representative, or as to whether
employes represented by one or the other representative are
entitled to perform particular work , .

(9) The term "labor dispute" means any controversy
between an employer and thee majority.y of his employes in a
collective bargaining unit concerning the right or process or
details of collective bargaining or the designation of " repre-
sentatives Any organization with which either ' the employer
or such majority is affiliated may be considered a party to the
labor dispute ..

(10) The term "person" includes one or more individuals,
partnerships„ associations, corporations, legal representa-
tives, trustees or receivers .

(11) The term "representative" includes any person chosen
by an employe to represent him..

(12) The term "secondary boycott" shall include combin-
ing or conspiring to cause or threaten to cause injury to one
with whom no labor dispute exists, whether by a) withholding
patronage labor , or other beneficial business intercourse , b)
picketing, c) refusing to handle, install, use or work on
particular materials, equipment or ' supplies, of d) by any
other, unlawful means, in order to bring him against his will
into a concerted plan to coerce or inflict damage upon
another .

(13) The term "unfair, labor , practice" means any unfair
labor practicee as defined in s . 111,06 . .

History : 1979 c 89 ; 1983 a , 189 ,
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of a representation election, no referendum is required to
authorize the entry into such an all-union agreement , Such
authorization of an all-union agreement shall be deemed to
continue thereafter ; subject to the right of either party to the
all-union agreement to petition the commission to conduct a
new referendum on the subject, Upon receipt of such petition,
the commission shall determine whether , there is reasonable
ground to believe that the employes concerned have changed '
their attitude toward the all-union agreement and upon so
findingg the commission shall conduct a referendum . I f the
continuance of the all-union agreement is supported on any
such referendum by a vote at least equal to that provided in
th is subdivision for its initial authorization, it may be contin-
ued in force thereafter', subject to the right to petition for a
further vote by the procedure set forth in this subdivision . If '
the continuance of the ail-union .- agreement is not thus
supported on any such referendum, it is deemed terminated at
the termination of the contract of which it is then a part or at
the end of ' one year from the date of' the announcement by the
commission of the result of the referendum, whichever is
earlier, The commission shall declare any all-union agree-
ment terminated whenever it finds that the labor organization
involved has unreasonably refused to receive as a member
any employe of such employer, and each such all-union
agreement shall be made subject to this duty of the commis-
sion . Any person interested may come before the commission
as provided in s ; 111111,07 and ask the performance of this duty . .
Any all-union agreement in effect on October 4, 1975, made
in accordance with the law in effect at the time it is made is
valid .

2 It is not a violationn of this subchapter for an employer
engaged primarily in, the building and construction industry
where the employes of such employer in a collective bargain-
ing unit usually perform their duties on building and con-
struction sites, to negotiate, execute and enforce an all-union
agreement with a labor organization which has not been
subjected to a referendum vote as provided in this
subchapter .

3 It is not a violation of this su bchapter for an employer
engaged in the truck transportation of freight in the motor
freight i ndustry as a common or contract carrier of property
as defined ins 194 , 01 (1) and (2) to negotiate, execute and
enforce an all-union agreement with a labor organization
representin g employes in a multi-state bargaining unit which
has not been subjected to a referendum vote as provided in
this subchapter; except.` that an election shall be held if ' a
petition requesting such election is signed by 30% of the
employes affected,

4 It is not a violation of ' this subchapter for an orchestra or,
band leader engaged to provide live musical entertainment to
enter into or comply :withh a pol icy, practice or contract in
which - alll of the musicians must be members of a labor ,
organization as a condition of hire or employment without

~,. ..i.. ;y , practice or contract being Jl1VjVVt to a referen-
dum vote as provided in this subchapter .

(d) To refuse to bargain collectively with the representative
of a , majority of his employes in any collective bargaining
unit; provided, however; that where an employer files with
the commission a petition requesting a determination as to
majority ; representation, he shall not be deemed to have
refused to bargain until . an election has been held and the
result thereof has been certified to him by the commission . . :

(e) To bargain collectively with the representatives of less
than a major ity of his employes in a collective bargaining
unit, or to enter into an all-union agreement except in the
manner provided in par, (c) :

election, except that the commission may, in its discretion, .,
exclude from the ballot one who, at the time of the election,
stands deprived of his rights under this subchapter by reason
of `a prior adjudication of his having engaged in an unfair
laborpraceice. The ballot shall be so prepared as to permit of
a vote against representation by anyone named on the ballot .
The commission's certification of the results of any election
shall be conclusive as to the findings included therein unless
reviewed in the same manner as provided by s 111 , 09 (8) fo r
review of orders of ` the commission ..

(3m) Whenever an election has been conducted pursuant
to sub .̀ (3) in which the name of more than one proposed
representative appears on the ballot and results in no conclu-
sion, the commission may, in its discretion, if requested by
any party to the proceeding within 30 days from the date of
the certification of thee results of such election, ` conduct a
runoff election .. In such runoff election, the commission may
drop from the ballot the name of the representative that
received the least number of votes at the original election; or
thee privilege of voting against any representative when the
least number of ' votes ' cast at the first election was against
representation by any named - representative :'

(4) Questions concerning the determination of collective .
bargaining units or representation of employes may be raised,
by petition of ' any employe or his employer (or the representstrue

of either of them) . Where it appearss by the petition that
any emergency exists requiring prompt action ; the commis-
sion shall act upon said petition forthwith and hold - the
election requested within such time as will meet the require-
ments of the emergency presented . The fact that one election
has been held ' shall not prevent the holding of another
election among the same group of employes, provided that it
appears to the commission that sufficient reason therefor
exists . .

History : 1983 a 189 s 329 (4)

111 .06 What are unfair labor practices , (1) It shall be an
unfair labor- practice for an employer individually or ` in
concert with others :

(a) To interfere with, restrain or coerce his employes in the
exercise of the rights guaranteed ins :11, 1 . 04

(b) To .initiate,- create, dominate or interfere with the
formation or, administration- of any labor organization or
contribute financial support to it, provided that an employer
shall . not be prohibited from reimbursing employes at their
prevailing wage rate for the time spent conferring with him,
nor ' from cooperating with representatives of at least a
majority of his ' employes in a collective bargaining unit, at
their , request, by permitting employe organizational activities
on company premises or the use of ' compangproperty facili-
ties where such activities or use create no additional expense
to the company, provided, however, that it shall not be an
unfair , labor practice for an employer to become a member of
the same labor organization of which ;his- èmployes are
members, when he and they work at the same trade,

(c)1 . To encourage or discourage membership in any labor
organization, employe agency ; committee, association or
representation plan by discrimination in regard to hiring,
tenure or other terms or conditions of employment An
employer is not prohibited from entering into an all-union
agreement with the voluntarily recognized representative of
the employes in a collective bargaining unit, where at least a
majority of such employes voting have voted affirmatively,
by secret ballot, in favor of such all-union agreement in a
referendum conducted by the commission, except that whet e
the bargaining representative has been certified by either the
commission or the national labor relations board as the result

I 11 .05 EMPLOYMENT RELATIONS 91-92 Wis .. Stats : 2366
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(f) To violate the terms of 'a collective bargaining agree-
ment (including an agreement to accept an arbitration
award).:

(g) To refuse or fail to recognize or accept as conclusive of
any issue in any controversy as to employment relations the
final determination (after appeal, if any) of any tribunall
having competent jurisdiction of the same or whose jurisdic-
tion the employer, accepted . .

(h) To discharge or otherwise discriminate against an
employe because he has filed charges or given information or
testimony .y in good faith under ' the provisions of this
subchapter'.

(i) To deduct labor organization dues or assessments from
an employe's earnings, unless - the employer has been
presented with an individual order therefor, signed by the
employe personally, and terminable at the end of any year of
its life by the employe giving at least thirty days' written
notice of such termination :

(j) To employ any person to spy upon employer or their
representatives respecting their exercise of any right created
or approved by this subchapter .

(k) To make ; circulate or cause to be circulated a blacklist
as described in s . . 134 02

(L) To commit any crime or misdemeanor in connection
with any controversy as to employment relations

(2 ) It s hall be an unfair labor practice for an employe
indi vi dually or, in concert with others : .

(a) To coerce or intimidate an employe in the enjoyment of
his legal rights, including those guaranteedd ins . 111 . . 04, or to
inti midate his family, picket his domicile, or injure the person
or property of' such employe or his family .

(b) To coerce, intimidate or induce any employer to
interfere with any of his employes in the enjoyment of ' theii
legal t ights, including those guaranteed in s, 111,04, or to
engage in any practice with regard to his employer which '
would constitute an unfair labor practice if undertaken by
him on his own initiative . .

(c) To violate the terms of a collective bargaining agree-
ment (including - an agreement to accept - an arbitration
award)

(d) To refuse or fail to recognize or accept as conclusive of
any issue in any controversy as to employment relations the
final d etermination (after ;appeal ; if' any) of any tribunal
having competent jurisdiction of the same or whose jurisdic-
tion th e employes or, their representatives accepted.

(e) To cooperate in engaging in, promoting or inducing
picketing (not constituting an exercise of constitutionally
guaranteed free speech), boycotting or any other overt: con
comitant of astrikea unless a majority in a collective bargain-
ing unit of' the employer of an 'empioyer against whom such
acts are primarily directed have voted by secret ballot to call a
strike

(f) To hinder or prevent, by mass picketing, threats,
intimidation, force or coercion of any kind the pursuit of any
lawful work;k or, employment, or, to obstruct or interfere with
entrance to or, egress from any place of employment , or to
obstruct or interfere with free and uninterrupted use of public
roads, streets, highways, railways ; airports, or other ways of
travel or , conveyance .

(g) To engage, in a secondary boycott; or to hinder of
prevent',. by threats, intimidation, force, coercion or, sabotage,
theobtaining, use or disposition of ''materials, equipment oi :
services; or to combine or conspire to hinder or prevent, by
any means whatsoever the obtaining, use ar, disposition of
materials, equipment or services, provided, however, that
nothing herein shalll prevent sympathetic strikes in support of

2367 91-92 Wis . Stats . EMPLOYMENT RELATIONS 1 11 .07

those in similar occupations working for other employers in
the same craft .

(h) To take unauthorized possession of property of the
employer or to engage in any concerted effort to interfere
with production except by leav i ng the premises in an orderly
manner for the purpose of going on strike ,

(i) To fail to give the notice of intention to strike provided
ins, 111 : 11 ,,

(j) To commit any crime• or misdemeanor in connection
with .-. any controversy as to employment relations , .

(L) To engage in, promote or inducea ,jurisdictional strike .
(m) To coerce or intimidate an employer working at the

same trade of his employer to induce him to become a
member of the labororganization of which they are members,
permissible pursuant to s : :111 .06 (1) (b) ,

(3) It shall be an unfair , labor practice for any person to do
or cause to be done on behalf of or in the interest of employers
or employer, or in connection with or to influence the
outcome of any controversy as to employment relations anyy
act prohibited by subs. (1) and (2) ,

History : 1971 c 245; 197 3 c 320 ; 1975 c. . 74, 199; 1983 a . . 189 s. 329 (29) .
A `company is not required to bargain over a decision to use equipmentwhich eliminates jobs, but it is required to bargain over the effects of the deci-

sion .on the iights of the employer. to severance pay, seniority, etc . Libby, Mc-
Neill & Libby v , Wisconsin E, R Comm . . 48 W (2d) 272, 179 NW (2d)SO5

Fede r al law has preempted the question of whether a union rule imposing a
fine for exceeding production , ceilings constitutes an unfair labor practice . .
UAW, Local 283 v, Scofield ; SO W ` (2d) 117; x 183 NW (2d) ]03 ..

The failure of an employe who was allegedly discharged in violation of the
contract to exhaust the available procedure precludes recourse to the cou r ts
absent a wrongful refusal by the union to process the g r ievance Mahnke v .
WERC, 66 W . (2d) 524, 225 NW (2d) 617

See note to Art . VII, sec 2, citing Layton School of Art & Design v .
WERC, 82 W (2d) 324, 262 NW (2d) 218..

' State jurisdiction was preempted where secondary boycott violated federal
act . Clarkin v ' Dingeldein; 107 W '(2d) 373;,320 NW (2d) 40 (Ct. App . 1982) .

Federal preemption of labor relations discussed Machinists v WERC, 427
US 132

Duty to bargain over decision to mechanize operations. Boivin, 55 MLR
1 79.

Duty to bargain basic business decisions pr ior to implementation 1971
WLR 1250

111 .07 Prevention of unfair labor practices . (1) Any con-
troversy concerning unfair labor practices may be submitted
to the commission in the manner and with the effect provided
in this subchapter, but nothing herein shall prevent the
pursuit of legal or equitable relief in courts of competent
jurisdiction ,

( 2) ( a) -Upon the filing with the commission by any party in
interest of a complaint in writing, on a form provided by the
commission, charging any person with having engaged in any
specificc unfair labor practice, it shall mail a copy of such
complaint to all . other parties in interest;, Any other person
claiming interest in the dispute or controversy, as an em-
ployer; an employe, or their representative, shall be made a
party upon appl ication The commission may bring in addi-
tional parties by service of a copy of the complaint ,. Only one
such complaint shall issue against a person with respect to a
single controversy ; but any , such complaint may be amended
in the discretion of the commission at any time prior to the
issuance of a final order based thereon The person or, persons
so complained of' shall have the right to file an answer to the
original or amended complaint and to appea r in person or
otherwise and give testimony at the place and time fixed in the
notice of hearing The commission shall fix a time for the
hearing on such complaint, which will be not less than 10 nor
more than 40 days after the filing of such complaint, and
notice shall be gi ven to each party interested by service on him
personally or :by mailing a copy: thereof to him at his last-
known post-office address: at least 10 days before such
hearing . In case a party in interest is located without the state
and has no knownn post-office address within this state, a copy
of: the complaint and copies of all notices shall be filed in the
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office of the secretary of state and shall also be sent by
registered mail to the last-known post-office address of such
party . . Such filing and mailing shall constitute sufficient
service with the same force and effect as if ' served upon the
party located within this state. Such hearing may be ad-
journed from time to time in the discretion of the commission
and hearings may be held at such places as the commission
shall designate .

(b) - 1 . The commission shall have the power to issue
subpoenas and administer oaths . Depositions may be taken
in the manner ' prescribed by s. 101 .:02 (14) (c) . No person may
be excused from attending and testifying or from producing
books, records, correspondence, documents or other evi-
dence in obedience to the subpoena of the commission on the
ground that the testimony or evidence required of him or her
may tend to incriminate him or her or subject him or her to a
penalty or forfeiture under the laws of ' the state of Wisconsin ;
but no individual may be prosecuted or subjected to any
penaltyy or forfeiture for or on account of testifying or
producing evidence, documentary or otherwise, before the
commission in obedience to a subpoena issued by it ; pro-
vided, that an individual so testifying shall not be exempt
from prosecution and punishment for perjury committed in
so testifying .

2 „ The immunity provided under subd . 1 is subject to the
restrictions under s . .' 972.085 ,

(c) Any person who shall wilfully and unlawfully fail or
neglect to appear ' or- testify or to produce books, papers and
records as required, shall, upon application to a circuit court,
be ordered to appear before the commission , there to testify
or, produce evidence if so ordered, and failure to obey such
order of the court may be punished by the court as a contempt
thereof..

(d) Each witness who appears before the commission by its
order or subpoena at the request of the commission on its
own motion shall receive for, his or- her, attendance the fees
and mileage provided forwitnesses in civil cases in courts of
record,, whichh shall be audited and paid by the state in the
same manner as other expenses are audited and paid, upon
the presentation of properly verified vouchers approved by
the chairperson of ' the commission and charged to the appro-
priation under s . . 20,425 (1) (a) . Each witness who appears
before the commission as a result of an order or subpoena
issued by the commission at the request of a party shall
receive for hiss or- her attendance the fees and mileage as
provided for witnesses in civil cases in courts of ' record which
shall be paid by the party requesting the order or subpoena in
advance of ` the time set in the order or subpoena for,
attendance,.

(3) A full and complete record shall be kept of all proceed-
ings had before the commission, and all testimony and
proceedingss shall be taken down by the reporter- appointed by
the commission . Any such proceedings shall be governed by
the rules of `evidence prevailing in courts of equity and the
party or, whom the burden ofproofi,ests shall be required to
sustain such burden by a clear : and satisfactory preponder-
ance of ' the evidence..

(4) Within 60 days after- hearing all testimony and argu-
ments of the parties the commission shall make and file its
findingss of fact upon all of the issues involved in the contro-
versy, and its order, which shall state its determination as to
the rights of' the parties: Pending the final determination by it
of any controversy before it the commission may, after
hear ing, make interlocutory findings and orders which may
be enforced in the same manner, as final orders, Final orders
may dismiss the charges or require the person complained of
to cease and desist from the unfair labor practices found to

have been committed, suspend his rights, immunities, privi-
leges or, remedies granted or afforded by this subchapter for,
not more than one year, and require him to take such
affirmative action, including reinstatement of employes with
or without pay, as the commission deems proper . Any order
may further require such person to make reports from time to
time showing the extent to which he has complied with the
order .

(5) The commission may authorize a commissioner or
examiner to make findings and orders , Any party in interest
who is dissatisfied with the findings or order of a commis-
sioner or examiner may file a written petition with the
commission as a body to review the findings or order . I f no
petition is filed within 20 days f rom the date that a copy of' the
findings or, oorder, of the commissioner or examiner was
mailed to the last-known address of the parties in interest,
such findingss or order shall be considered the findings or,
order of' the commission as a body unless set aside, reversed
or modified by such commissioner or examiner ' within such
time.. If the findings or order- aree set aside by the commis-
sioner or examiner the statuss shall be the same as prior to the
findings or order set aside . If thee findings or order are
reversed or modified by the commissioner or examiner the
time for filing petition with the commission shall run from the
time that notice of such reversal or modification is mailed to
the last-known address of' the parties in interest. Within 45
days after' the filing of such petition with the commi ssion , the
commission shall either affirm, reverse, set aside or modify
such findings or' or 'der' , in whole or, in part, or direct the taking
of additional testimony .. Such action shall be based on a
review of the evidence submitted . . If the commission is satis-
fied that a party in interest has been prejudiced because of
exceptional delay in the receipt of a copy of any findings or
order it may extend the time another 20 days for filing a
petition with the commission,

(6) The commission shall have the power to remove or
transfer the proceedings pending before a commissioner or
examiner .. It may also, on its own motion, set aside , modify or
change any order, findings or award (whether made by an
individual commissioner, an examiner, or by the commission
as a body) at any time within 20 days from the date thereof if'
it shall discover any mistake therein, or, upon the grounds of
newly discovered evidence . .

(7) If any person fails or, neglectss to obey an order- of the
commission while the same is in effect the commission may
petition the circuit curt of the county wherein such person
resides or usually transacts business for the enforcement of
such order and for appropriate temporary r 'elief' or re-
straining order, and shall certify and file in the court i ts record
in the proceedings, including alll documents and papers on file
in the matter ; the pleadings and testimony upon which such
order was entered, and the findings and order of ' the commis-
sion. Upon such filingg the commission shall cause notice
thereof to be served upon such person by mailing a copy to
the last-known post-office address, and thereupon the court
shall have jurisdiction of the proceedings and of' the question
determined therein . . Said action may thereupon be brought
on for hearing before said court upon such record by the
commission serving 10 days' written notice upon the respon-
dent; subject, however, to provisions of law for a change of
the place of ' trial or the calling in of another-judge . Upon such
hearing : the court may confirm, modify, or set aside the orde r
of' the commission and enter an appropriate decree . No
objection that has not been urged before the commission shall
be considered by the court unless the failure or neglect to urge
suchh object ionn shall be excused because of extraordinary
circumstances .. The findings of fact made by the commission ,
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if' supported by credible and competent evidence in the
record, shall be conclusive . The court may, in its discretion,
grant leave to adduce additionall evidence where such evi-
dence appears to be material and reasonable cause is shown
f'or failure to have adduced such evidence in the hearing
before the commission .. The commission may modify its
findings as to facts, or make new findings by reason of such
additional evidence, and it shall file such modified or new
findings with the same effect as its original findings and shall
file its recommendations, if any, for, the modification or
setting aside of its original order., The court's judgment and
decree shall be final except that the same shall be subject to
review by the court of appeals in the same manner as
provided in s, 102 :25 .

(8) The order of" the commission shall also be subject to
review under ch. 227 ..

(10) Commencement of proceedings under sub . (7) shall,
unless otherwise specifically ordered by the court, operate as
a stay of'the commission's order .

(11) Petitions filed under this section shall have preference
over any civil cause of'a different nature pending in the circuit
Court, shall be heard expeditiously, and the circuit courts
shall always be deemed open for the trial thereof' .

(92) 'A substantial compliance with the procedure of this
subchapter shall be sufficient to give effect to the orders of'the
commission, and they shall not be declared inoperative,
illegal, or void for any omission of a technical nature in
respect thereto .

(13) A transcribed copy of'the evidence and proceedings or
any part thereof on any hearing taken by the stenographer
appointed by the commission, being certified by such stenog-
rapher to be a true and correct transcript, carefully compared
by him with his original notes and to be a correct statement
of such evidence and proceedings, shall be received in evi-
dence with the same effect as if'such reporter were present and
testified to the fact so certified .

(14) The right of any person to proceed'under this section
shall not extend beyond one year from the date of'the specific
act or unfair labor practice alleged ..

History : 1971 c 228 s . 44;'19'73 c 90 ; 19'7'7 c . 42 ; 1977 c . 187 ss 60m,' 134 ;
1977 c 273; 1989 a . 122

Policy of WERC sustained which limits " parties in interest" those engaged
in a controversy as to employment rela t ions and defining such controversies as
involving an employer and his employes or a union representing the employes
or seeking to represent-them . Chauffeurs, T eamsters & Helpers v . WERC, 51
W (2d) 391, 187 NW (2d)'364.
` Since the NLRB hass no jurisdiction to require collective bargaining wi th a
one-employe unit, the WERC may do so . WERC v . Atlantic Richfield Co . 52
W (2d) 126, 187 NW (2d) 805 .

The grant of authority to the WERC by 11 1 .'70 (4) (a), to prevent the com-
mission of prohibited laborr practices incorporates the provisions:of 111 07 .(4)
not me rely for procedural purposes-but for substantive remedial purposes as
wel l. WERC v Evansvil le, 69 W (2d) 140, 230 NW (2d) 688

Sub (8) provides that WERC orders may be reviewed under (7) or under
ch 227 procedure. WERC v .. Teamsters Local No. 563, 75 W (2d) 602, 250
NW (2d) 696

111 . 08 Financial reports to employee . Every person acting
as the representative n_fPmpl_nvPC _fpr, ccollective bargaining
shall keep an adequate record of its financial transactions and
shall present annually to each member' within 60 days after
the end of its fiscal year a detailed written financial report
thereof in the form of a balance sheet and an operating
.statement, : In the event of failure of compliance with this
section, any member may petition the commission f'or, an
order, compelling such compliance An order, of'the commis-
sion on such petition shall be enforceable in the same mannerr
as other, orders of the commission under this subchapter

111 .09 Rules, orders,, transcripts, training programss and
fees. (1) The commission may adopt reasonable and proper
rules and regulations relative to the exercise of its powers and

111 .11 Mediation . (1) The commission may appoint any
competent, impartial, disinterested person to act as mediator
in any labor dispute either upon its own initiative or upon the
request of one of` the parties to the dispute . It shall be the
function of such mediator ..r to bring the patties together'
voluntarily under' such favorable auspices as will tend to
effectuate settlement of' the dispute, but neither the mediator
not, the commission shall have any power of compulsion in
mediation proceedings . The commission shall provide neces-
sary expensess for such mediators as it may appoint, order
reasonable compensationn not exceeding $10 per, day for each
such mediator, and prescribe reasonable rules of p rocedure
for such mediators :

(2) Where the exercise of the rightt to strike by employes of
any employer ' engaged in the state : of Wisconsin in the
production, harvesting or initial processing (the latter after
leavingthe farm) of any farm or dairy product p roduced in
this state would , tend to cause the destruction or serious
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authority and proper rules to govern its proceedings and to
regulate the conduct of all elections and hearings . The
commission shall, upon request, provide a transcript of a
proceeding to any party to the proceeding for a fee prescribed
by the commission at a uniform rate of not less than 60 cents
per page, All transcript fees shall be deposited into the general
fund, exceptt that fees collected in excess of 60 cents per page
for any transcript produced by a reporter, who is not em-
ployed by the commission shall be deposited under the
approp r iation in s . 20,425 (1) (g) .

(2) The commission shall 'assess and collect a filing fee of
$25 from the party or, pparties filing a complaint alleging that
an unfair labor practice has been committed under s . . 111 .. 06 ..
The commission shall assess and collect a filing fee of $25
from the party or parties filing a request that the commission
act as an arbitrator to resolve a dispute involving the interpre-
tation' or application of a collective bargaining agreement
under s . 111 , 10 ; If ' such a request concerns issues arising as a
result of mote than one unrelated event or occurrence, each
such separate event or, occurrence shall be treated as a
separate request . Fees required to be paid under this subsec-
tion shall be paid at the time of ` filing the complaint or the
request for- arbitration A complaint or request for arbitra-
tion is not filed until the date such fee or, fees are paid . . Fees
collected under this subsection shall be deposited as general
purpose revenue-earned ..

(3) The commission may provide training programs to
individuals and organizations on private sector ' collective
ba rgaining, and on areas of management and labor coopera-
tion dir ectly or indirectly affecting private sector collective
bargaining, and may cha r ge a reasonable fee for participation
in the programs .

History: 1973 c 90; 1981 c . 20; 1983 a 27 ; 1991 a . 39 . .

111.10 Arbitration. Parties to a labor dispute may agree in
writing to have the commission act or , name arbitrators in all
01' . any part of such dispute; and thereupon the commission
shll have the power so to act . . The commission shall appoint
as arbitrators only competent, impartial and disinterested
persons . . Proceedings in any such ' arbitration shall be as
provided in ch . 788 .

History: 1979 c.. 32 s . 92 (15) .
See note to '788 r 10; citing it 'School Dist, No 10 v . Jefferson Ed , Asso . 78

W (2d) 94, 253 NW (2d) 536
WERC's power to participate in dispute settlement arbitration is liberally

construed .: Thus, where parties to collective bargaining agreement select arbi-
tratorfrom list provided by WERC, : this section applies . Layton School of Art

Design v. WERC, 82 W (2d) _324, 26,2 NW (2d) 218. .
See note to 798 .01, citing Distr ict Council 48 v Sewerage Comm .. 107 W

(2d) 590, 321 NW (2d) 309 . (Ct . App . 1982).
The ress judicata standard of confirmed arbitration awards in Wisconsin .

1987 WLR 895 .
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111 . 31 Declaration of policy . (1) The legislature finds that
the practice of unfair discrimination in employment against
properly qualified individuals by reason of their age, race,
creed, color, handicap, marital status, sex, national origin,
ancestry, sexual orientation, arrest record, conviction record,
membership in the national guard, state defense force or any
other reserve componentt of"the military forces of'the United
States or this state or, use or nonuse of'lawful products off the
employer's premises during nonworking hours substantially
and adversely affects the general welfare of'the state .. Employ-
ers, labor organizations, employment agencies and licensing
agencies that deny employment opportunities and discrimi-
nate in employment against properly qualified individuals
solely because of their age, race, creed, color, handicap,
marital status, sex, national origin, ancestry, sexual orienta-
tion, arrest record, conviction record, membership in the
national- guard, state defense force or- any other reserve
component of the military forces of the United States or this
state or use or nonuse of lawful products off the employer's
premises during nonworking hours deprive those individuals
of the earnings that are necessary to maintain a just and
decent standard of living, .

(2) It is the intent of the legislature to protect by law the
rights ofall individuals to obtain gainful employment and to
enjoy privileges free from employment discrimination be-
cause of age, race, creed, color, handicap, marital status, sex,
national origin ; ancestry, sexual orientation,, arrest record,
conviction record, membership inn the national guard, state
defense force or any other reserve component of'the military
forces of the United States or this state or use or nonuse of
lawful products off the employer's premises during nonwork-
ing hours, and to encourage the full, nondiscriminatory
utilization of the productive resources of the state to the
benefit of the state, the family and all the people of the state . .
It is thee intent of the legislature in promulgating this sub-
chapter to encourage employers to evaluate an employe or
applicant . For employment based upon the employe's or,
applicant's individual qualifications rather than upon a par-
ticular class to which the individual may belong .

(3) In the interpretation and application of this subchapter,
and otherwise, it is declared to be the public policy of the state

(2) (a) 1 .. Any health care institution found by the national
laborr relations board to have committed an unfair labor
practice under 29 USC 158 or found by the employment
relations commission to have committed a prohibited prac-
tice under s . 1 11 . 70 (3)` that includes payment to any person
for services rendered with respect to concerted activity en-
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deterioration of'such product, the employes shall give to the
commission at least 10 days' notice of their intention to strike
and the commission shall immediately notify the employer of
the receipt of such notice . : Upon receipt of such notice, the
commission shall take immediate steps to effect mediation, if
possible . In the event of the failure of the efforts to mediate,
the commission shall endeavor to induce the parties to
arbitrate the controversy ..

111 .12 Duties of the attorney general and district attor-
neys. Upon the request of the commission, the attorney
general or the district attorney of" the county in which a
proceeding is brought before the circuit court for the purpose
of enforcing or reviewing an order of the commission shall
appear and act as counsel for the commission in such
proceeding and in any proceeding to review the action of'the
circuitt court-affirming,: modifying or reversing such order .

111 .14 Penalty. Any person who shall wilfullyy assault,
resist, prevent,., impede or interfere with any member of the
commission or any of its agents or agencies in the perform-
ance of duties pursuant to this subchapter shall be punished
by a fine of not moree than $500 or by imprisonment in the
county jail for not more than. one year, or both . .

111 .15 Construction of subchapter I. Except as specifically
provided in this subchapter, nothingg therein shall be con-
strued so as to interfere with or impede or diminish in any,
way. the right to strike or the right of individuals to work; nor
shall anything in this subchapter be so construed as to invade
unlawfully the right to freedom of'speech . And nothing in this
subchapter shall be so construed or applied as to deprive any
employe of'any unemployment benefit which he might other-
wise be entitled to receive under ch . 108 ..

1 11 . 17 Confl ict of provi sions; effect. Wherever the applica-
tion of the provisions of other statutes or laws conflict with
the application of the provisions of thiss subchapter, this
subchapter shall prevail, provided that in any situation where
the provisions of this subchapter cannot be validly enforced
the provisions of such other statutes or, laws shall apply .

111 . 18 Limit on payment to health care institutions . (1) In
this section:

(a) "Health care institution" includes hospitals, psychiat-
ric hospitals, tuberculosis hospitals, nursing homes, kidney
disease treatment centers, free=standing hemodialysis units,
ambulatory surgical facilities, health maintenance organiza-
tions, limited service health organizations, preferred provider
plans, community-based residential facilities that are certified
as medical assistance providers under s . 4945 (16) or, that
otherwisee meet the requirements f'or, certification, home
health agencies and other comparable facilities, "Health care
institution" does not include facilities operated solely as part
of the practice of an independent practitioner, partnership,

v.'yv': 2t.°.u medical group service :. vi'Yvi ' aiivin as
defined in s . 180, 1901 (2):

(b) "Proportional share" means the annual revenue of 'a
health care institution received in the form of medical assist-
ance reimbursement or public employe insurance from the
state, divided by the total annual revenue of the health care
institution ..
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gaged in by its employes for purposes of collective bargaining
shall return to the state a proportional share of the amount
paid to the person for the activity that constituted the unfair
labor practice ,

2 . Any group of employes of a health care institution
subject to subd . I may commence an action in circuit court to
enforce the provisions of this subsection .

3 .. Reasonable costs and attorney fees incurred in enforcing
a return of funds to the state under this section may be
awarded to successful plaintiffs .

(b) Paragraph (a) does not apply to :
1 . Attorney fees for services rendered after the union is

certified as a collective bargaining agentt under this chapter ' or
under the national labor relations act, 29 USC 151 to 169 ..

2 . Attorney fees for- services at an administrative agency or
court proceeding or in preparation for the proceeding . .

3 . Salary - paid to a full-time employe of a health care
institution's personnel department .

History: 1981 c . .361 ; 1983 a . 2 7; 1985 a . 29 ; 1989 a 303 .

111 .19 Title of subchapter i . This subchapter maybe cited
as the "Employment Peace Act"

SUBCHAPTER II

FAIR EMPLOYMENT
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(3m) "Creed" means a system of religious beliefs, inc luding
moral or ethical beliefs about right and wrong, that are
sincerely held with the strength of traditional religious views .,

(4) "Department" means the department of industry, labor'
and human relations .

(5) "Employe" does not include any individual employed
by his or her parents, spouse or child . .

(6) (a) "Employer" means the state and each agency of the
state and, except as provided in par . (b), any other' person
engaging in any activity, enterprise or business employing at
leastt one individual . . In this subsection, "agency" means an
office, department, independent agency, authority, institu-
tion, association, society or other body in state government
created or authorized to be created by the constitution or any
law, including the legislature and the courts .

(b) "Employer" does not include a social club or, fraternal
society under ch. 188 with respect to a particular job for
which the club or, society seeks to employ or, employs a
member, ifthe particular,job is advertised only within the
membership . .

(7) "Employment agency" means any person, including
this state, who regularly undertakes to procure employer or
opportunities for employment for any other person .

(7m) "Genetic testing" means a test of a person's genes,
gene products or chromosomes, for abnormalities or defi-
ciencies ; including carrier status, that are linked to physical or
mental disorders or impairments, or that indicate a susce p ti-
bility to illness, disease, impairment or other disorders,
whether physical or mental, or that demonstrate genetic or
chromosomal damage due to environmental factors .

(8) "Handicapped individual" means an individual who :
(a) Has a physical or mental impairment which makes

achievement unusually difficult or limits the capacity to
work ;

(b) Has a record of'such an impairment ; or
(c) Is perceived as having such an impairment .
(9) "Labor organization" means :
(a) Any organization, agency or emp l oye representation

committee, group, association or plan in which employer
participate and which exists for the purpose, in whole or in
part; of dealing with employers concerning grievances, labor
disputes, wages, rates of pay, hours or, other terms or condi-
tions of employment ; or,

(b) Any conference, general committee, joint or system
board or joint council which is subordinate to a national or
international committee, group, association or plan under
par. (a) . .

(10) "License" means the whole or, aany part of any permit,
certificate,, approval, registration, charter, or similar, form of'
permission required by a state or, local unit of'gover'nment for,
the undertaking, practice or continuation of any occupation
or profession . .

(11) "Licensing agency" means any board, commission,
committee, department, examining board or officer', except a
.judicial officer, in the state or' any city, village, town, county
or local government authorized to grant, deny, renew, re-
voke, suspend, annul, withdraw or amend any license, .

(12) "Marital status" means the status of being married,
single, divorced, separated or widowed .

(12m) "Religious association" means an organization,
whether or not organized under ch . 187, which operates
under a creed,

(13) "Sexual harassment" means unwelcome sexual ad-
vances, unwelcome physical contact of a sexual nature or
unwelcome verbal or physical conduct of a sexual nature . .
"Unwelcome verbal or physical conduct of a sexual nature"
includes but is not limited to the deliberate, repeated making

to encourage and foster, to the fullestt extent practicable the
employment of all properly qualified individuals regardless of
age, race, creed, color, handicap, marital status, sex, national
origin, ancestry, sexual orientation, arrest record, conviction
record, membership in the national guard, state defense force
or any other reserve component of the military forces of the
United States or this state or use or nonuse of lawful products
off the employer's premises during nonworking hours . Noth-
ing in this subsection requires an affirmative action program
to correct an imbalance in thee work force ; This subchapter
shall be liberally construed for the accomplishmentt of this
purpose ..

(4) The practice. .e of requiring employes or prospective
employer to submit to a test administered by means of a lie
detector, as defined in"s .. 111 ..37 (1) (b), is unfair, the practice
of requesting employer and prospective employer to submit
to such a test without providing safeguards for the test
subjectss is unfair, and the use of improper tests and testing
procedures causes injury to the employer and prospective
employer .

(5) The legislature finds that the prohibition of discrimina-
tion on the basis of creed under s.. 111 . .3:37 is a matter of
statewide concern, requiring uniform enforcement at state,,
county and municipal levels

History: 1977 c 125 ; 1979 c 319 ; 1981 c 112, 334, 391 ; 1987 a . 63; 1991 a .
289,310,315

Summary discharge aft er 2 weeks of satisfactory employment of persons
with his tory of asthma viol ated the fair employment act in that it constituted a
discriminatory practice against the claimant based on handicap Chicago, M .,
St . P. & P , RR, Co v ILHR Dept.. 62 W (2d) 392, 215 NW (2d) 443 .

The department is not limited to finding sex discrimination only where a
14th amendment equal protection violation could alsoo be found . Wisconsin
Telephone C'oo v ILHR Dept 68 W (2d) 345, 228 NW (2d) 649 .

The Wisconsin Fair Employment Act is more direct and positive in prohib-
iting sex discrimination in employment than is the basic constitutional guaran-
tee of equal protection of the laws, and enforcement of the law is not limited by
the "rationa l basis" or "reasonableness" test employed in 14th amendment
cases . R ay-O-Vac v . ILHR Dept 70 W (2d) 919, 236 N W (2d) 209.

Sect ion 118 .20 is not exclusive remedy of wronged teacher; it is supplemen-
tary to remedy under fair, employmen t act . . . General provisions of 893 .80 are
sup erseded by specific authority of act Kurtz v City of Waukesha,,91 W (2d)
103, 280 NW (2d) 757 (1919) .
Where emp loye was not handicapped but employer perceived employe to

be handicapped, employe was entitled to protection under this subchapter ..
Dairy Equipment Co . v. DILHR, 95 W (2d) 319, 290 NW (2d) 330 ( 1 980).
WFEA provides exclusive remedy for retaliatory discrimination . B ourque

v Wausau Hospital Center, 145 W (2d) 589,427 NW (2d) 433 (Ct . App . 1988) .
This act protects all employer, including prospective and de facto em-

pl oyes. 67 Atty Gen 1 69
State courts have concurrent Jurisdiction over federal T i tle VII civil rights

ac tions. Yellow F reight S ystem x, Donnelly, 494 US 820, 108 LEd 2d 834

(1990) Employee Retirement Income Security Act does not p reempt state fair em-
ployment laws prohibiting discriminatory exclusion of pregnancy benefi ts in
disability plans Bucyrus-Erie Company v . DILHR, 599 F (2d) 205 (1979) .

No priva te right of act ion exists under this subchapter . Busse v Gelco Exp..
Corp, 678 FSupp: 1 .398 (E D. W is . 1988) . -

The Wisconsin fair employment act and the 1982 amendments, R ice . WBB
Aug . 1982 ;
Wisconsin's fair employment act : coverage, procedures, substance, reme-

dies . 1975 WLR 696
Perceived handicap under' WFEA 1988 WLR 639 ( 1 988) .

111 . 32 Definitions . When used in this subchapter:

(1) "Arrest record" includes; but is not limited to, informa-
tionindicating that an individual has been questioned, appre-
hended, taken into custody or' detention, held for investiga-
tion, arrested, charged with, indicted or tried for any felony,
misdemeanor or other offense pursuant to any law enforce-
ment or military authority .

(2) "Commission" means the labor and industry review
commission . .

(3) "Conviction record" includes, but is not limited to,
information indicating that an individual has been convicted
of any felony, misdemeanor' or other offense, has been
adjudicated delinquent, has been less than honorably dis-
charged, or has been placed on probation, fined, imprisoned
or paroled pursuant to any laww enforcement or military
authority :
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any individual in promotion, compensation or in terms,
conditions or privileges of employment or labor organization
membership because of any basis enumerated in s . 111 . . .321 . .

(2) To print or circulate or cause to be printed o r circulated
any statement, advertisement of publication, or to use any
form of application for employment or to make any inquiry
in connection with prospective employment, which implies or
expresses any limitation, specification or discrimination with
respect to an individual or anyy intent to make such limitation,
specification or discrimination because of any basis enumer-
ated ins 111,3211. . .

(2m) To discharge or otherwise discriminate against any
ind ividual because of any of the following :

(a) The individual files a complaint or attempts to enforce
any right under s . 10.3 02 , 103 :,,: 10, 10113, 103 .. 28 , 103 . . 32 ,
10.3 . 455 ; 103 .. 50 ; 104 ; 12 ; 109 03 or 1 .09 . . 07 or ss. 101,58 to
101 . :599 or 103 . 64 to 103 . . 82..

(b) The individual testifies or assists in any action or
proceeding held under or to enforce any right under s 103 .. 02,
103.10, 103 . 13, 103 . 28, 103 32, 103 . . 455, ]03 . 50, 104 .. 12,
109,03 or 109 07 or ss . 101 . 58 to 101 . 599 or 103.64 to 10 .3 . 82 .

(c) The individual files a complaint or attempts to enforce a
right under s: 66 .293 or 103 . 49 or testifies or assists in any
action or proceeding under s:. 66. 293 or' 103 . 49 .

(d) The individual's employer believes that the individual
engaged or may engage in any activity described in pars (a) to

•(c)
(3) To discharge or otherwise discriminate against any

individual because he or, she has opposed any discriminatory
practiceunder this subchapterr or because he or she has made
a complaint, testified or assisted in any proceeding under this
subchapter

History: 1981 c. 334; 1989 a. 228, 359
Discussion of meaning of (2) . Racine Unified School Dist v LIRC, 164 W

(2d) 567, 476NW (2d) 707 (Ct . App 1991)
Discrimination in advertising Abramson, WBB March, 1985 .

911.325 Unlawful to discriminate. It is unlawful for any
employer, labor organization, licensing agency or personn to
discriminate against any -employe or any applicant for em-
ployment or licensing

111 .33 Age; exceptionss and special cases. (1) The prohi-
bition against employment discrimination on the basis of ' age
applies only to discrimination against an individual who is
age 40 or over

(2) Notwithstanding sub (1) and s . 111 322, it is not
employment discrimination because of age to do any of the
following:

(a) To terminate the employment of any employe physi-
cally or other-wise unable to perform his or her duties .

(b) To implement the provisions of ' any retirement plan or
system of any employer if the retirement plan or system is not
a subterfuge to evade the purposes of-this subchapter. No
plan or system may excuse the failure to hire , or require or
permit the involuntary retirement of, any individual under
sub (1) because of that, individual's age,

(d) To apply varying insurance coverage according to an
employe's age:

(e) To exercise an age distinction with respect to hiring an
individual to a position in which the knowledge and experi-
ence to be gained is required for future advancement to a
managerial or executive position

( f) To exercise an age distinction with respect to employ-
ment in which the employe is exposed to physical danger or
hazard; including, without limitation because of enumera-
tion , certain employment in law enforcement or fire fighting . .

of unsolicited gestures or comments, or the deliberate, re-
peated display of offensive sexually graphic materials which
is not necessary for business purposes .

(13m) "Sexual orientation" means having a preference for
heterosexuality , homosexuality or bisexuality, having a his-
tory of such a preference or being identified with such a
preference

(13r) "Unfair genetic testing" means any test or testing
procedure that violates s .. 111372 .

(14) "Unfair honesty testing" means any test or testing
procedure which violates s . 111 ' . . 37,

History : 1975 c . 31, 94, 2 75, 421 ; 197 7 c . 29, 125, 196, 286 ;. 1979 c . 319, 357;.
1981 c. 96 s, 67; 1981 c 112, 334, 391 ; 1983 a 36 ; 1987 a . 149 ; 1991 a 117

The differing treatment of pregnancy disability is not based upon a differ-
ence in type of disability, as contended by the employer ' , rather than upon the
sex of the employe, since pregnancyy is undisputedly sex-linked, and to isolate
disabilities associated with pregnancy for less favorable treatment in a benefit
plan designed to relievee the economic burden of physical incapacity constitutes
discrimination by sex Ray-O-Vac v ILHR Dept .. 70 W (2d) 919, 236 NW (2d)
209.

Term "creed", as used in (5) (a), 1979 stars „ [now see (3m)], means a system
of religious belief's ; not political beliefs Augustine v Anti-Defamation Lg
B'nai B'rith, 75 W (2d) 207, 249 NW (2d) 547 ..

Where employer negotiated, under National Labor Relations Act, a wel-
fare benefit plan, under Employee Retirement Income Security Act, neither
federal act preempted Wisconsin's sex discrimination law : forbidding preg-
nancy benefits discrimination; Goodyear T i re . & Rubber Co . v DIL HR, 87 W
(2d) 56, 273 . NW (2d) 786 (Ct . App. . 1978)

Fair Employment Act was not preempted by federal legislation . "Future
hazards" exception discussed, Chicago & N W R R , v . Labor & Ind Rev ..
Comm . 91 1W (2d) 462, 283 NW (2d) 603 (Ct App . 1979)

Inclusion of pregnancy-related benefits within disability benefit plan does
not violate Equal Pay Act . Kimberly-Clark Corp v. Labor & Ind. . . Rev ..
Comm 95 W (2d) 558, 291' NW (2d) 584 - (Ct , App 1980)

Perceivedd handicap discussed . La Crosse Police Comm v . LIRC, 139 .W
(2d) 740, 407 NW (2d) 510 (1987) . .

Individual asserting battery, not as form of employment disc r imination,
but as "independent and unlawful touching of the person" is not precluded by
WF EA from bringing battery claim although (13) broadly defines "sexual har-
assmentl" Becker v. Automatic Garage Door Co ., 156 W (2d) 409, 456 NW
(2d) "888 (Ct App 1990)

A licensing agency may request information from an applicant regarding
conviction records under (5) (h), 1979 stars [now see (3)] : 67 Atty , Gen 327

See note to 66954, citing 68 Atty . Gen . . 202 .

111 .321 Prohibited bases of discrimination . Subject to ss
111 : .3.3 to 11 1 36, no employer ; labor organization, employ-
ment agency, licensing agency or other person may engage in
any act of employment ' discrimination as specified in s .
I I T: .322 against any individual on the basis of age, race ; creed,
color, handicap, marital status, sex, national origin, ancestry,
arrest record, conviction record, membership in the national
guard, state defense force or any reserve component of the
military forces of the United States or th is state or use or,
nonuse of' lawful products off the employer ' s premises during
nonworking hours

History: 1981 c . 334 ; 1987 a 63 ; 1991 a 310 .
NOTE: See 11136 for definition of sex d iscri mination. .
Denial of homosexual employe's request for family coverage for herself

and her companion did not violate equal protection of prohibition under
11 1 321 of discriminationn on .basis of mar ital status, sexual orientation or gen-
der . Phillips v Wisconsin Personnel Commission, 157 W (2d) - 205,205,482 NW 121
(2d) (CN. App . 1992)

Bargaining agreementt requiring married employer with spouses covered by
employer provided comparable health insurance to elect coverage under one
policy or the other violated this section , . Braatz v i IRC, 168 W (2d) 124, 483
NW (2d) 246 (Ct APP . 1992) '

Licensing boardss do not have authority to enact general regulations which
would allow them to suspend, deny or revoke license of ' person 'who has com-
municable' disease Licensing boards do have authority on case-by-case basis
to suspend, deny or revoke license of person who poses direct threat to health
and safety of other persons or who is unable to pe r form duties of licensed
activity , 77 Atty Gen.. 223

Person suffering from contagious disease may be handicapped pursuant to
federal rehabilitation act School Board of Nassau County v . Arlme, 480 US
273 . (1987)

111.322 Discriminatory actions prohibited . Subject to ss
111 . 33 to 11 L ..36, it is an act of' employmene discrimination to
do any of the following.

(1) To refuse to hire, employ, admit or license any individ-
ual to bar or terminate from employment or labor organiza-
tion, membership any individual, or to discriminate against
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(g) To exercise an age distinction under s . 343 12 (2) (a) and
(•3)•

. Histor y: 1981 c 334 ; 1983 a. 391, 538 :
City charged under' federal age discrimination act had burden of establish-

ing that age 55 mandatory retirement was B FOQ for law enforcement person-
nel Equal Emp Opp . Com'm v City of,Janesvil le, 630 F (2d) 1254 (1980) .

ERISA preempts (2) (b) to extent it applies to emp l oye benefit plans cov-
ered by E RISA , Waukesha Engine D iv .v v . Dept.t of Industry, 619 F Supp 1310
(1985) .

111 .335 Arrest or conviction record; exceptions and spe-
c i al cases. (1) (a) Employment discrimination because of
arrest record includes, but is not limited to, requesting an
applicant, employe, member, licensee or any other individual,
on an application form or otherwise, to supply information
regarding any arrest record ofthe individual except a record
of a pending charge, except that it is not employment
discrimination to request such information when employ-
ment depends on the bondability of the individual under a
standardd fidelity bond or when an equivalent bond is required
by state or federal law, administrative regulation or estab-
lished business practice of the employer and the individual
may not be bondable due to an arrest record .

(b) Notwithstandingg s . 111 : :322, it is not employment
discrimination because of'airest record to refuse to employ or
license, or . to suspend from employment or licensing, any
individual who is subject to a pending criminal charge if'the
circumstances: ofthe chargee substantially relate to the circum-
stances ofthe particular job or licensed activity .

(c) Notwithstanding s . _111 . .322, it is not employment
discrimination because "of' conviction record to refuse to
employ or license, or to bar, oor terminate ft from employment or
licensing, any individual who :

1 Has been convicted of any felony, misdemeanor or other
offense the circumstances of which substantially relate to the
circumstances of the particular job or licensed activity ; or

2. Is not bondable under, a standard fidelity bond or an
equivalent bond, where such bondability is required by state
or federal law, administrative regulation or established busi-
ness practice of"the employer .

(cm) Notwithstanding s 111,322, it is not employment
discrimination because of conviction record to refuse to
employ as an installer of burglar alarms a person who has
been convicted of a felony and has not been pardoned .

(d) In this subsection, "equivalent bond" includes, but is
not limited to, a bond issued for an ex-offender under 29 USC
871 (c) in effect on August 4, 1981 .:

History: 19810 334 ; 1 991 a . 216,
See note to 165 85, citing Law Enforce . Stds Bd v. Lyndon Station, 101 W

(2d) 472 . 305 NW (2d) 89 (1981) .
See note to 108 .04, citing Miller Brewing Co. v DILHR, 103 W (2d) 496,

308 NW (2d)'922 (Ct App .'1 981),
Conviction for armed robbery in and of itself' constituted circumstances

substantiall y related to sc h ool bus driver's licensure . Gibson v Transp
Comm,106 W.(2d) 22, 31 5 NW (2d) 346 (1982) .

"Circumstances of the offense" tes t adopted County of M i lwaukee v
LIRC, 139 W (2d) 805, 407 NW (2d) 908 (1987)
When evaluating individual for position of reserve officer', sheriffs depart-

ment may consider information in its possession concerning individual's juve-
nile record, subject to prohibitions against arrest record and conviction record
discrimination contained in WFEA 79 Arty Gen 89

Discrimination in employment on the basis of arrest or conviction record
Mukamel. WBB Sept . .. 1983

911 ,337 Creed ; exceptions and special cases . (1) Em-
ployment discrimination because of'creed includes, but is not
limited to, refusing to reasonably accommodate an employe's
or prospective .employe's religious observance or practice
unless the employer can demonstrate that the accommoda-
tion wouldd pose an undue hardship on the employer's pro-
gram, enterprise or business,

(2) Notwithstanding : s.. '111 . . .322, it is not employment
discrimination because of creed :

(a) For a religious association not organized for private
profit or an organization or corporation which is primarily
owned or controlled by such a religious association to give
preference to an applicant or employe who is a member of the
same or a similar religious denomination ..

(am) For a religious association not organized for, private
profit or an organization or corporation which is primarily
owned or controlled by such a religious association to give
preference to an applicant or employe who adheres to the
religious association's creed, i f the job description demon-
strates that the position is clearly related to the religious
teachings and beliefs of the religious association . .

(b) For, a fraternal as defined in s . . 614 01 (1) (a) to give
preference to an employe or applicant who is a member or is
eligible fo r membership in the fraternal, with respect to hiring
to or promotion to the position of officer, administrator or
salesperson .

(3) No county, city, village or town may adopt any
provision concerning employment discrimination because of
creed that prohibits activity allowed under this section ..

History: 1981 c 334 ; 19833 a. 189 s 329 (25) ; 1987 a 149 .
Sub', (2) does not allow religious organizations to engage in prohibited

forms of discrimination . Sacred Hea r t School Board v LIRC, 157 W (2d) 638,
460 NW (2d)' 430 (Ct App 1990) .

Union violated title VII of civil rights act by causing employer to fire em-
ploye because of employe's refusal on religious grounds to pay union dues . .
Nottelson v . Smith Steel Wki s . D A,1 . U 19806, 643 F (2d) 445 (1981) .
"Ihe supreme court redefines employer's role in religious accommodation . .

Soeka „ WBB July 1987 .

111.34 Handicap; exceptions and special cases. (1) Em-
ployment discrimination because of handicap includes, but is
not limited to :

(a) Contributingg a lesser amount to the fringe benefits,
including life or disability insurance coverage, of' any employe
because of the employe's handicap; or

(b) Refusing to reasonably accommodate an employe's or
prospective employe's handicap unless the employer , can
demonstrate that the accommodation would pose a hardship
on the employer's program , enterprise or business . .

(2) (a)' Notwithstanding s: 111 : .322, it is not employment
discrimination because of ' handicap to refuse to hire, employ ,
admit or license any individual, to bat or terminate from
employment, membership or licensure any individual, or to
discriminate against any individual in promotion, compensa-
tion or in terms; conditions oz' privileges of employment if ' the
handicap is reasonably related to the individual's ability to
adequately undertake the job-related responsibilities of that
individual's employment, membership or licensure .

(b) In evaluating whether a handicapped individual can
adequately undertake the job-related responsibilities of a
particular ',job, membership or licensed activity, the present
and future safety of the ` individual, of the individual's co-
workers and, if applicable, of` the general public may be
considered , However, this evaluation shall be made on an
individual case-by-case basis and may not be made by a
general rule which prohibits the employment or licensure of
handicapped individuals in general or a particular class of
handicappedd individuals .

(c) If' the employment ; membership or licensure involves a
special duty of care for the safety of the general public,
including but not limited to employment with a common
carrier, this special duty of care may be considered in evaluat-
ing whether the employe or applicant can adequately under-
take the job-related responsibilities of 'a particular job, mem-
bership or licensed activity . . However, this evaluation shall be
made on an individual case-by-case basis and may not be
made by a general rule which prohibits the employment or
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licensure of handicapped individuals in general or a particu-
lar class of handicapped individuals,

His tory : 1981 c . 334
Cab company met burden of proof" under 111 . .32 (5) (f), 1973 Stars , to

establish that refusal to hire one-armed cab driver on basis of federal regula-
tions was not discrimination . . B oynton Cab Co v. D ILHR, 96 W(2d) 396, 291
NW (2d) 850 ( 1 980).

Employe handicapped by alcoholism was properly discharged under
1 11 . .32 (5) (f), 1973 Stars ., for inability to efficiently perform job duties on 3
occasions Squires v Labor & I ndustry Review Comm . . 97 W (2d) 648, 294
NW (2d) 48 (Ct„ App . . 1980) .

Exception to handicap discrimination under 111 32 (5) (f),-1973 slats ., dis-
cussed . Samens v . LIR C, 117 W (2d) 646, 345 NW (2d) 432 (1984)

Small st ature was not handicap American Motors Corp. v . LI R C, 1 .14W
(2d) 288,338 NW (2d) 518 (Ct . App . 1983); aff'd, 119W (2d) 706,350 NW (2d)
120 (1984) .

St andards under 343 12 (2) (g) are not exempt from requirements under
111 34 (2) (b) . Bothum v . Department of T 'ransp„ 134 W (2d) 378, 396 N W
(2d) 785 (Ct . App . 1986)

See note to 111,321, citing School B oard of Nassau County v Arline, 480
US 273 (1987) .

H idden handicaps: Protection of alcoholics, drug addicts, andd the mentally
il l against empl oyment discrimination under the rehabilitation act of 1973 and
the Wisconsin fair employment act 1983 WLR 725 .

111 . 345 Marital status ; exceptions and special ' cases.
Notwithstanding s . 111 322; it is not employment discrimina-
tion because of marital status to prohibit an individual from
directly supervisingg or being directly supervised by his or her
spouse . .

History : 1981 c 334
Work rule intended to limit extramarital affairs among coemployes was not

discrimination because of marital status Federated Elec v Kessler, 131 W
(2d) 189, 388 NW (2d) 55 .3(1986) .

111 .35 Use or nonuse of lawful products ; exceptions and
special cases . (1) (a) Notwithstanding s 111 . .322, it is not
employment discrimination because of use of a lawful
product off' the employer's premises during nonworking
hours for a nonprofit corporation that, alone of its primary
purposes or objectives, discourages the generall public from
using: a lawful productt to refuse to hire or employ an
:individual, to suspend or, terminate the employment of an
individual, or to discriminate against an individual in promo-
tion, in compensation or in terms, conditions or privileges of
employment, because that individual uses off the employer's
premises during nonworking hours a lawful product that the
nonprofit corporation discourages the general public from
using .

(b) Notwithstanding s . . 111,322, it is not employment
discrimination because of nonuse of a lawful product off the
employer's premises during nonworking hours for a non-
profit corporation that, as one of its primary purposes or
objectives, encourages the generall public to use a lawful
product to refuse to hire or employ an individual, to suspend
or, terminate the employment of an individual, or to disciimi-
nate against an individual in promotion, in compensation or
in terms, conditions or privileges of employment, because
that individual does not use off' the employer's premises
during nonworking hours a lawful product that the nonprofit
corporat.o.n. encourages the general public to use,

(2) Notwithstanding s 111 322, it is not employment
discrimination because of use or nonuse of a lawful product
off the employer's premises during nonworking hours for an
employer, labor organization, employment agency, licensing
agency or other: person to refuse to hire, employ, admit, or
license an individual, to bar, suspend or terminate an individ-
ual from employment, membership or licensure, or to dis-
criminate against an individuall in promotion, in compensa-
tion or in terms, conditions or privileges of employment or,
labor organization membership if' the individual's use or
nonuse of a lawful:.l product off'f the employer's premises
during nonworking hours does any of'the following :

111 .36 Sex,, sexual - orientation ; exceptions and special
cases. (1) Employment discrimination because of sex in-
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(a) Impairs the individual's ability to undertake adequately
the job-related responsibilities of that individual's employ-
ment, membership or licensure .

(b) Creates a conflict of interest, or the appearance of a
conflict of interest, with the job-related responsibilities of ' that
individual's employment, membership or licensure.

(c) Conflicts with a bona fide occupational qualification
that is reasonably related to the job-related responsibilities of
that individual's employment, membership or, licensure,.

(d) Constitutes a violation of' s . 48..98 .3 (2) .
(e) Conflicts with any federal or state statute, rule or

regulation
(3) (a) Notwithstanding s , 111 . .322, it is not employment

discrimination because of usee of a lawful product off ; the
employer's premises during nonworking hours for an em-
ployer, labor organization, employment agency, licensing
agency or other person to offer a policy or plan of life, health
or disability insurance coverage under which the type of
coverage or the price of ' coverage for an individual who uses a
lawful product off the employer's premises during nonwork-
ing hours differs from the type of coverage or the price of
coverage provided for an individual who does not usee that
lawful product, ., if all of the following conditions apply :

1 . The difference between the premium rates charged to an
individual who uses that lawful product and the premium
rates charged to an individual who does not use that lawful
product reflects the cost of providing the coverage to the
individual who uses that lawful product .

2, The employer, labor organization , employment agency,
licensingg agency or other person that offers the coverage
provides each individual who is charged a different premium
rate based on that individual's use of a lawful product off 'the
employer's premises during nonworking hours with a written
statement specifying the premium rate differential used by the
insurance carrier ,

(b) Notwithstanding s .- 11L322, it is not employment
discrimination because of' nonuse of alawful product off the
employer's premises during nonworking hours for an em-
ployer, labor organization, employment agency, licensing
agency or other person to offer a policy o r plan of' life, health
or disability insurance - coverage under which the type of
coverage or the price of' coverage for an individual who does
not use a lawful product off the employer's premises during
nonworking hours differs from the type of coverage or the
price of coverage provided for an individual who uses that
lawful product, i f alt of the following conditionss apply :

L: The difference between the premium rates charged to an
individual who does not use that lawful product and the
premium rates charged to an individual who uses that lawful
product reflects the cost of providing the coverage to the
individual who does not use that lawful product .

2 . The employer, labor organization, employment agency,
licensing agency or other person that offers the coverage
provides each individual who is charged a different premium
rate based on that individual's nonuse of a lawful product off
the employer's premises du ring nonworking hours with a
written statement . specifying the premium rate differential
used by the insurance carrier .

(4) Notwithstanding s . 111 .. 322, it is not employment
discrimination because of use of a lawful product off ' the
employer's premises during nonworking hours to refuse to
employ an applicant if the applicant's use of a lawfull product
consists of smoking tobacco and the employment is as a fire

.fighter covered under' s . 89145
History : 1991 a 310.
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(c) "Polygr aph" means an instrument that fulfills all of ' the
following requirements :

1 .. Records continuously, visually, permanently and simul-
taneously any changes in cardiovascular, respiratory and
electrodermal patterns as minimum instrumentation
standards .

2 .. Is used, or the results of which are used, to render a
diagnostic :c opinion aboutt the honesty or dishonesty of an
individual,

(2) PROHIBITIONS ON LIE DETECTOR USE.. Except as provided
in subs .. (5) and (6), no employer' may do any of' the following:

(a) Directly or indirectly require, request, suggest or cause
an employe or prospective employe to take or submit to a lie
detector, test

(b) Use, accept, refer to or inquire about the results of a lie
detector test of an employe or prospective employe .

(c) Discharge, discipline, discriminate against or deny
employment or promotion to, or , threaten to take any such
action against, any of the following: `

1 .. An employe or prospective employe who refuses, de-
clines or fails to take or submit to a lie detector test .

2.' An employe or prospective employe on the basis of the
results of a lie detector test .

(d) Discharge , discipline, discriminate against or deny
employment or promotion to, or, threaten to take any such
action against, an employe or ' prospective employe for any of
the following reasons :

1 . The employe or- prospective employe has filed a com-
plaint or instituted or caused to be instituted a proceeding
under': this section..
2 . The employe or prospective employe has testified or is

about to testify in a proceeding under ' this section . .
3 . The employe or prospective employe, on behalf of that

employe, prospective employe or another person, has exer-
cised any right under this section ..

(3) NOTICE OF PROTECTION . The department shall prepare
and distribute a notice setting forth excerpts from, or summa-
ties of', the pertinent provisions of ' this section . . Each employer
that administers lie detector tests to its employes shall post
and maintain that notice in conspicuous places on its prem-
ises where notices to employer and applicants for employ-
ment are customarily posted .

(4) DEPARTMENT'S DUTIES AND POWERS . (a) The department
shall' do all of' the following:

1 : Promulgate rules that are necessary under this section ..
2 „ Cooperate with regional, local and other agencies and

cooperate with, and furnish technical assistance to, employ-
ment agencies other than this state, employe rs and labor
organizations to aid in enforcing this section . .

3 . Make investigations and inspections and require the
keeping of records necessary for ' the administration of this
section

(b) For the purpose of any hearing or investigation under
this section, the department may issue subpoenas ..

(5) EXEMPTIONS, (a) Except as provided in sun (6), thiss
section does not prohibit an employer from requesting an
employe to submit to a polygraph test if all of the following
conditions apply :

1 . The test is administered in connection with an ongoing
investigation involving economic loss or injury to the em-
ployer's business, including theft, embezzlement, misappro-
priation and unlawful industrial espionage or sabotage ..

2 . .' The employe had : access to the property that is the
subject of the investigationn under subd . 1 .

3 . The employer has a reasonable suspicion that the
employe was involved in the incident or activity under
investigation,

chides, but is not limited to, any of the following actions by
any employer, labor organization, employment agency, li-
censing agency or other' person :

(a) Discriminating against any individual in promotion,
compensation paid for- equal or, substantially similar work, of
in . terms, conditions or, privileges of" employment or, licensing
on the basis of sex where sex is not a bona fide occupational
qualification.. .

(b) Engaging in sexual harassment ; or implicitly or explic-
itly making or permitting acquiescence in or submission to
sexualharassment a term or condition of employment or, the
basis ' or, anyy part of the basis for any employment decision
affecting an employer or permitting sexual harassment to
substantially interfere with an employe's work per ' f 'ormance
or to createe an intimidating, hostile or offensive work envi-
conment . Under this paragraph, an employer, labor organi-
zation; employment agency or licensing agency is presumed
liable for an act of sexual harassment by that employer, labor
organization, employment agency or , licensing agency or by
any of its employer or- members, if the act occurs while the
complaining employe is at his or her placee of employment or
is performing duties relating to his or her, employment, if' the
complaining employe informs the employer, labor organiza-
tion, employment agency or licensing agency of the act, and if '
the employer, labor organization, employment agency or
licensing agency fails to take .e appropriate action within a
reasonable time.. .

(c) Discriminating ' against any woman on the basis of
pregnancy, childbirth, maternity leave or related medical
conditions by engaging in any of ' the actions prohibited under
s . 111 ; .322, including; but not limited to, actions concerning
fringe benefit programs covering illnesses and disability . .

(d) 1 : For any employer, labor organization, licensing
agency or employment agencyy or other person to refuse to
hire, employ, admit or' license, or to bar or terminate from
employment, membership or licensure any individual, or- to
discriminate against an individual in promotion, compensa-
tion or in terms, conditions or privileges of employment
because of the individual's sexual orientation; or

2. For any employee; labor organization, licensing agency
or employment agency or other person to discharge or
otherwise discriminate against any person because he of she
has opposed any discriminatory practices under this para-
graph or- because heat she has made a complaint, testified ox
assisted in any proceeding under this paragraph .

(2) For the purposes of this subchapter ; sex is a bona fide
occupational qualification if all of the members of ' one sex are
physically incapable of performing the essential duties re-
quired by a , job, or' if the essence of the employer ' s business
operation would be undermined i f employer were not hired
exclusively from one sex :

History: 1981 c . 3 .34 ss 7m, 22; 1981 c 391 .
See note to 302 .4T, citing 70 Atty . Gen 202. .
See note to 102 03, citing Zabkowicz v . West Bend Co, Div .. Dart Indus-

tr ies, 789 F (2d) 540 (1986) . .
Sexual harassment. Gibson, WBB March, ]981 .

111 .37 Use of honesty testing devices in employment
situations. (1) DEFINITIONS. In this section :

(a) "Employer", notwithstanding s . 111 .32 (6), means any
person acting- directly or indirectly in thee interest of an
employer , in relation to an employe or prospective employe .
"Employer", notwithstanding s . . 111 .. .32 (6), does not include
the federal government .

(b) "Lie detector" means a polygraph, deceptograph, voice
stress analyzer, psychological stress evaluator or- other- similar
device, whether mechanical or electrical, that is used, or the
results of ` which are used, to render a diagnostic opinion
about the honesty or dishonesty of an individual
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4 : The employer executes a statement, provided to the
examinee before the test, that sets forth with particularity the
specific incident or activity being investigated and the basis
for testing particular employes; that is signed by a per-son,
other than a polygraph examiner, authorized legally to bind
the employer ; that is retained by the employer , ffor, at least 3
years; and thatt identifies the specific economic loss or injury
to the business of the employer, indicates that the employe
had access to the property that is the subject of ' the investiga-
tion and describes the basis of the employer's reasonable
suspicion that the employe was involved in the incident or
activity under investigation .

(b) Except as provided in sub , (6), this section does not
prohibit the use of polygraph tests on a prospective employe
who, if hired, would perform the employer's primary business
purpose if' the employer's primary business purpose is provid-
ing security personnel, armored car personnel or personnel
engaged in the design, installation and maintenance of secur-
ity alarm systems and`' if` the employer protects any of the
following.

1 . Facilities,, materials or operations that have a significant
impact on the public health, safety or welfare of ' this state or,
the national security of the United States, including facilities
engaged in the production, transmission or distribution of
electric or nuclear power; public water supply facilities;
shipments or, storage of radioactive or other toxic waste
materials ; and publicc transportation .

2 Currency, negotiable securities, precious commodities
of instruments and proprietary information .

(c) Except as provided in sub . (6), this section does not
prohibit the use of a polygraph test by an employe r that is
authorized to manufacture, distribute or dispense a con-
trolled substance listed in schedule I, II, III, IV or V under ch
161 if the test is administered to a prospective employe who
would have direct access to the manufacture, storage, distri-
bution or sale of the controlled substance or to a current
employe if the test is administered in connection with an
ongoing investigation of criminal or other misconduct that
involves, or, potentially involves, loss or injury to the manu-
facture, distribution or dispensing of' the controlled substance
by that employer andd the employe had access to the person or
property that is the subject of the investigation .

(6) RESTRICTIONS ON USE OF EXEMPTIONS (a) The exemption
under sub (5) (a) does not apply ifan employe is discharged,
disciplined, denied employment or promotionn or otherwise
discriminated against on the basis of an analysis of 'a poly-
graph test chart or a refusal to take a polygraph test without
additional supporting evidence, The evidence required by
sub . (5) (a) may serve as additional supporting evidence ..

(b) The exemptions under sub., (5) (b) and (c) do not apply
if ' an analysis of "a polygraph test chart is used, or a refusal to
take a polygraph test is used, as the sole basis upon which an
adverse employment action described in par . (a) is taken
against an employe 'or prospective employe

(c) The exemptions under sub . (5) (a) to (c) do not apply
unless all of the following requirements are fulfilled :

1 ,. Throughout all phases of the test the examinee is
permitted to end the test at anyy time; the examinee is not
asked ' questions in a manner that degrades, or needlessly
intrudes on, the examinee; ' the examinee is not asked any
question about religious beliefs or affiliations, political beliefs
or affiliations, sexual behavior, beliefs or opinions on racial

`matters, or, about beliefs, affiliations, opinions, or lawful
activities regarding unions or labor organizations; and the
examiner, ddoesnot conduct the test if ' there is sufficient written
evidence provided by a physician that the examinee is suffer-
ing from a medical or psychological condition or undergoing

treatment that might cause abnormal responses during the
testing..

2. Before the test is administered the prospective examinee
is provided with reasonable oral and written notice of the
date, time and location of the test, and of the examinee's tight
to obtain and consult with legal counsel or an employe
representative before each phase of the test; is informed orally
and in writing of the nature and characteristics of the tests
and of the instruments involved ; is informed orally and in
writing whether or not the testing area contains a 2-way
mirror; a camera or any other device through which the test
can be observed; is informed orally and in writing whether or,
not any device other than the polygraph, including any device
forrecording or monitoring the test, will be used ; is informed
orally and in writing that the employer or the examinee may,
after so informing the examinee, make a recording of the test ;
is read and signs a written notice informing the examinee that
the examinee cannot be required to take the test as a
condition of: employment, that any statement made during
the test may constitute additional supporting evidence for the
purposes of ' an adverse employment action under par. (a), of
the :limitations : on the use of a polygraph test under this
subsection , of the legal rights and remedies available to the
examinee under this section and ss 905 065 and 942 . 06 , of the
legal- rights and - remedies available to the examinee if the
polygraph test is not conducted in accordance with this
section and of the . legal rights and remedies of the employer
under this section ;; is p r ovided an opportunity to review all
questions to be asked during the test ; and is informed of the
right to end the test at any time .

3 The examiner does not ask the examinee any question
during the test that was not presented in writing for review to
the examinee beforee the test .

4 . Before any adverse employment action, the employer
interviews the examinee on the basis of the results of the test ;
provides " the examinee written copies of any opinion or
conclusion rendered as a result of the test, the questions asked
during the test and the corresponding charted responses ; and
offers the examinee the opportunity to explain any questiona-
ble responses or to retake the examination or both .. If the
subsequent responses or the reexamination clarify any ques-
tionable response, the results of the initial tests shall not be
r eported further and shall be removed, corrected or clarified
in the employe's personnel records under s 10 .3 . 1 .3 (4) :

5 : The examiner does not conduct and complete more than
5 polygraphh tests on any day and does not conduct any
polygraph test that lastss for less than 90 minutes .

6 : The test is administered at a reasonable time and
location ;

(d) The exemptions under sub, (5) (a) to (c) do not apply
unless the individualwho conducts the polygraph test satis-
fies all of the following requirements :

1 . Maintains at least a $50 ,000 bond or an equivalent
amount of professional liability coverage .

2 Renders no opinion or, conclusion about the test unless it
is in writing and based solely on an analysis of ' polygraph test
charts, does not contain information other than admissions,
information, case facts and interpretation of the charts rele-
vant to the purpose and stated objectives of ' the test, and does
not include any recommendation concerning the employment
of the examinee

3 .. Maintains all opinions, reports, charts, written ques-
tions, lists and other records relating to the test for at least 3
,years after administration of the test . .

' (7) DISCLOSURE OF INFORMATION : No person other than the
examinee may disclose information obtained during a poly-
graph test,, except that a polygraph examiner may disclose
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information acquired from a polygraph test to the examinee agencies as it designates, conduct in any part of'this state any
or any other person specifically designated in writing by the proceeding, hearing, investigation or inquiry necessary to the
examinee, performance of itss functions The department shall, preserve

(8) ENFORCEMENT PROVISIONS . . (a) In addition to th e rights, the anonymity of any employe who is the aggrieved party in a
remedies and procedures under ss. 111 .. .375 and 111 . .39, any complaint of discrimination in promotion, compensation or
employer who violates this section may be required to forfeit terms and conditions of employment, of unfair honesty
not more than $10,000 testing or of unfair genetic testing against his or her present

(b) The rights, remedies and procedures provided by this employerr until a determination as to probable cause has been
section may not be waived by contract or otherwise, unless made, unless the department determines that the anonymity
that waiver is part of a written settlement agreed to and will substantially impede the investigation .,
signed by the parties to an action or complaint under this (2) This subchapter applies to each agency of" thee state
section: except that complaints` of discrimination, unfair' honesty

History : 1979c. 319; 1981 c 3.34 ss 12, 24 ; Sac s: 1981 s > 11 :37 ;1991 a . 289 testi ng or unfair genetic testing against the agency as an
employer shall be filed with and processed by the personnel

111 .371 Local ordinance; collective bargaining agree- commission under s . 230 45 (1) (b) .. Decisions of'the person-
ments . Section 1 .1 :1 37 does not do any of the . following : nel commission are subject to review under ch . 227 .

(1) Prevent a county, ci t y, village or town from adopting an History : 1975 c. 94 ; 1977 c 29, 14 ; 1979 c 221, .319, 355; 1981 c 334 s 13 ;
ordinance that prohibits honesty testing, restricts the use of scats 1981 s trt3zs ; 1991 a 117 .

Administrative remedy under Fair Employment Act was exclusive remedy
honesty testing to a greater extent than s . 111 or provides for lost wages Act does not provide remedy for emotional distress resulting
employes with more rights andd remedies with respect to from discriminatory firing . Bachand v . Connecticut Gen L ife Ins. Co 101 w

honesty testing than are provided under s . 111 . .37
: (2d) 617, 305 NW (2d) 149 (cr . .app . 1981)

(2) Supersede, preempt or prohibit provisions of' ;a roller- 111,38 ' Investigation and study of discriminat ion. Except
five bargaining , agreement that prohibit honesty testing, as provided under s 111 ..:375 (2), the department shall :
restrict the use of honesty testing to a greater extent than s (i) Investigate the existence, character, causes and extent
111,37 or,>provide employes with more rights and remedies of discrimination in this state and the extent to which the
with respect to honesty testing than are provided under s same is susceptible of` elimination .
11-1 1,37 (2) Study the best and most practicable ways of"eliminating

Histor y: 1991 a 289, 315 any discrimination found to exist, and formulate plans for the

111 . 372 Use of genet i c testing in employment situations . elimination thereof' by education or other practicable means

(1) No employer, labor organization, employment agency or (3) Publish and disseminate reports embodying its findings
licensing agency may directly or indirectly : and the results of its investigations and studies relating to

(a) Solicit, require or administer, a genetic test to any discrimination and ways and means of reducing or eliminat-
peison as a condition of employment, labor organization ing it
membership or licensure : (4) Confer, cooperate with and furnish technical assistance

(b) Affect the terms, conditions or privileges of employ- to 'employers, labor unions, educational institutions and
ment, labor organization membership or licensure or termi- other, public or private agencies in formulating programs,
nate the employment, labor organization membership or educational and otherwise, for the elimination of
licensure of any person who obtains a genetic test . discrimination

(2) Except as provided in sub . . (4), no person may sell to or (5) Make specific and detailed recommendations to the
interpret for an employer', labor organization, employment interested parties as to the methods of" eliminating
agency or licensing agency a genetic test of'an employe, labor discrimination
organization member or licensee or, of a prospective employe, (6) Transmit to the legislature from time to time recom-
iaboc organization member or licensee.e me ndations for any legislation which may be deemed desit-

(3) Any agreement between an employer, labor organiza- able in the light of the department's findings as to the
tion, employment agency or licensing . agency and another existence, character and causes of any discrimination .:
person offering employment, labor organization member- History : 1977 c 196; 1981 c 334 ss 18, 25 (2) ; Scats . 1981s 111 38

ship, licensure or, any pay or benefit to that person in return 111 .39 Powers and duties of department. Except as pro-
for takingg a genetic test is prohibited : vided under s.. 111, 375 (2), the department shall have the

(4) Thiss section does not prohibit the genetic testing, of an following powers and duties in carrying out this subchapter :
employe who requests a genetic test and who provides written (1) The department may receive and investigate a com-
and informed consent to taking a genetic test for any of the plaint charging discrimination ; discriminatory practices, un-
following purposes: fair honesty testing or, unfair genetic testing in a particular

(a) Investigating a worker's compensation claim under ch case if the complaint is filed with the department no more
iv(b) Determining the employe's susceptibility or level of than 300 days alter the alleged discrimination, unfair honesty

exposure to potentially toxic chemicals or potentially toxic testing or unfair genetic testing occurred
. The department

may give publicity to its findings in the case .
substances in the workplace, if'the employer does not tetmi- (2) In carrying out this subchapter the department and its
nate thee employe, or, take any other `action that adversely duly authorized agents are empowered to hold hearings,
affects any term, condition or privilege of thee employe's subpoena witnesses, take testimony and make investigations
employment, as a result of the genetic test . in the mannerprovided in eh 101 . The department or- its duly

History: 1991 a .1177 authorized agents may privilege witnesses testifying before

111 .375 Department to administer . (1) Except as provided them under the provisions of this subchapter against self-
under sub . . (2), this subchapter : shalll be administered by the incrimination,
department The department may make, amend and rescind (3) The department shall dismiss a complaint if'the person
such rules as are necessary to carry out this subchapter The filing the complaint fails to respond within 20 days to any
department or the commission may, by such agents or correspondence fromm the department concerning the com-
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plaint and if the cor'r'espondence is sent by certified mail to the
last-known address of the person . .

(4) (a) The department shall employ such examiner ' s as are
necessary to hear and decide complaints of discrimination
and to assist in the effective administration of this sub-
chapter . The examiners may make findings and orders under
this section .

(b) If the department finds probable cause to believe thatt
any discriminationn has been or is being committed, that
unfair honesty testing has occurred or is occurring or that
unfair :genetic testing has occurred or- is occurring, it may
endeavor' to eliminate the practice by conference, conciliation
or persuasion, If the department does not eliminate the
discrimination, unfair , honesty testing or, unfair genetic test-
ing the department shall issuee and serve a written notice of
hearing, specifying the nature of the discrimination that
appears to have been committed or unfair honesty testing or
unfair genetic testing that has occurred, and requiring the
person- named , in this section called the "respondent ", to
answer the complaint at a hearing before an examiner . The
notice shall, specify time of hearing not less than .30 days
after service.: of the complaint, and a place of hearing within
either the county ofthe respondent's residence or the county
in which the discrimination, unfair honesty testing or unfair
genetic testing appears to have occurred . The testimony at the
hearing shall be recorded or taken down by a reporter
appointed by the department .

(c) If, after hearing, the examiner finds that the respondent
has engaged in discrimination, unfair honesty testing or-
unfair . genetic testing, the examiner shall make written find-
ings and order such action by the respondent as will effectu-
ate the purpose of ' this subchapter, with or without back pay .
I f the examiner' awards any payment to an employe because
of a violation of 's 111,321 by an individuall employed by the
employer; under s . 111,32. (6), the employer of ' that individual
is liable for the payment . If' the examiner finds a respondent
violated s :' 11 1 . . 322 (2m), the examiner shall award compensa-
tion in lieu of reinstatement if ' requested by all parties and
may award compensation in lieu of " reinstatement if` requested
by any party: Compensation in lieu of reinstatement for a
violation of s.. 111322 (2m) may not be less than 500 times
not, more than 1,000 times the hourly wage of the person
discriminated against when the violation occurred . Back pay
liability may not accrue from a date more than 2 years prior
to the filing of a , complaint with the department . Interim
earningss or amounts earnable with reasonable diligence by
the person discriminated against or subjected to unfair hon-
esty testing or unfair genetic testing shall operate to reduce
back pay otherwise allowable,, Amounts received by the
person discriminated against or subject to the unfair honesty
testing or unfair : genetic testing as unemployment benefits or
welfare payments shall not reduce the back pay otherwise
allowable, but shall be withheld from the person discrimi-
nated 2g 2i,^,3 .,i' Su J.,v Sii ^vie u t , r wSuug vi' 'uiuau
genetic testing and immediately paid to the unemployment
reserve fund or,, in the case of a welfare payment, to the
welfare agency making the payment

(d) The department shall serve a certified copy of the
findings and order on the respondent, the ,order- to have the
same force as other orders of " the department and be enforced
as provided in ch . 101 Any person aggrieved by non-
compliance withh the order may have the order, enforced
specifically by suit in equity . . I f the examiner finds that the
respondent has not engaged in discrimination, unfair , honesty
testing or unfair genetic testing as alleged in the complaint,
the department shall serve a certified copy ofthe examiner's

findings on the complainant together with an order ' dis-
missing the complaint

(5) (a) Any respondent or complainant who is dissatisfied
with the findings and order of the examiner may file a written
petition with the department for review by the commission of "
the findings and order..

(b) If no petition is filed within 21 days from the date that a
copy of the findings and order of the examiner ' is mailed to the
last-known address: ofthe respondent the findings and order
shall be considered final for purposes of enforcement under
sub,. (4) (d) . If a timely petition is filed, the commission, on
review, may either ' affirm, reverse or modify the findings or
order in whole or in part, or set aside the findings and order,
and remand to the department for further , proceedings . Such
actions shall be based on a review ofthe evidence submitted . .
If the commission is satisfied that a respondent or complain-
ant has been prejudiced because of exceptional delay in the
receipt of a copy of any findings and order, it may extend the
time another 21 days for filing the petition with the
department .

(c) On motion, the commission may set aside, modify or
change any decision made by the commission, at any time
within 28 days from the date thereof' if ' it discovers any
mistake therein, or upon the grounds of newly discovered
evidence.. The commission may on its own motion, for
reasons it deems sufficient, set aside any final decision ofthe
commission within one year, from the date thereof upon
grounds of mistake or newly discovered evidence, and re-
mand the case to the department for further , proceedings .

(6) If' an orderr issued under ' sub . (4) is unenforceable
against anyy labor organization in which membership is a
privilege, the employer with whom the labor organization has
an all-union shop agreement shall not be held accountable
under ' this chapter when the employer is not responsible for
the discrimination, the unfair honesty testing or the unfair '
genetic testing . .

History :. 1973 c. 268 ; 1977 c 29, 196; 1979 c. 221, 319, 355; 1981 c. 334 ss .
20, 25 (2); Stats. 1981 s . 111 . 39; 1983 a 122; 1989 a 228; 1991 a 117

The department's order was overbroad in that it exceeded the nature of the
discrimination set forth in the notice of hearing Chicago, M . ; St. P & P RR
Co . v, ILHR Dept . . 62 W . (2d),392, 215 NW (2d) 443 .

Although 111 . 36 (3) , (b), 1969 slats . , [now 111 39 (4) (c)] became effective
subsequent to discrimination against the plaintiff ; it and the language of
11 131, 1969 slats. , indicate a legislative design to prevent the loss of wages
resulting from employment discrimination, hence plaintiff's complaint seeking
back pay states a cause of action . . Yanta v . Montgomery Ward & Co. ; Inc 66
W (2d) 53, 224 NW (2d) 389

An employer found to have discriminated against a female employe with
respect to required length of pregnancy leave and employe benefits applicable
thereto was denied adequate notice of the maternity leave benefits issue prior
to hearingg as required by 111 . 36 (3) (a), 1971 scats, [now 1 11 39 (4) (b)] and
22709; 1971 slats, because: (1) The notice received by the employer merely
charged "an act of discrimination due to sex ;" (2) a copy of the complaint
included therewith specified the discriminatory act as the refusal to rehire the
employe as soon as she was able to return to work ; (3) the ILHR department
itself' characterized the complaint as involving only length of the required
leave ;; and (4) the discriminatory aspects of the required pregnancy leave and
the benefits applicable thereto constitute separate legal issues . Wisconsin Tele-
phone Co. v . ILHR Dept 68 W (2d) 345, 228 NW (2d) 649

Section 111 36 (3m) (c) ; 1977 scats , [now 111 39 (5) (c)] shows policy
against opening Fair Employment proceedings more than one year after com-
mission's final order ; court should not use ch 227 or 752 35 to circumvent that
policy . Chicago & N;W R.R . v Labor & Ind . . Rev Comm. 91 W (2d) 462.. 283
NW (2d) 603 (Ct . App . 1979) . . .

Valid offer of reinstatement terminates accrual of back pay . . Commission
erred in finding employer's offer to be sufficient. Prejudgment interest of 7%
awarded on back pay . Anderson v: Labor & Industry Rev. . Comm . 111 W (2d)
245, 330 NW (2d) 594 (1983) .

Sub . (]) is statute of limitations and, as such, may be waived as affirmative
defense . Milwaukee Co . v .. Labor & Ind . .. Rev . Comm 113 W (2d) 199, 335 NW
(2d) 412 (Ct . App 1983) ..

Under 111 36 (3) (b), 1975 slats . [now 11139 (4) (c)] department may
award atto r ney's fees to prevailing complainant. . Watkins v . LIRC, 117 W (2d)
753, 345 NW (2d) 482 (1984) ,

Under (1) "filed" means "delivery to intended recipient" and "occurrence"
means date of discriminatory act ; in termination cases, triggering occurrence is
date employe is informed of termination Hilmes v . DILHR, 147 W (2d) 48,
433 NW (2d) 251 (Ct App . 1988) .

Proposed rule which would prohibit departmental employes from making
public any information obtained under 111 36, 1969 slats , [now 111 39] prior
to the time an adjudicatory hearing takes place, if used as a blanket to prohibit
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persons from inspecting or copying public papers and records, would be in
violation of 19 .21 Open meeting statute, 66 . . 77, 1973 slats [now 19 . 81-19.. 98],
discussed.. 60 Arty Gen 43

Department may proceed in matter despite settlement between the parties . .
Discrimination can be eliminated without full back pay 66 Atty . . Gen 28

111.395 Judicial review . Findings and orders of the com-
mission under this subchapter are subject to review under ch,
227 .. Orders of the commission shall have the same force as
orders of the department under ch . 10l and may be enforced
as provided in s. 101 02 (12) and (13) or specifically by a suit
in equity . In any enforcement action the merits of ' any order
of the commission are not subject to judicial review . Upon
such review, or in any enforcement action, the department of

,justice shall represent the commission .
History:. 197 7 c 29, 418 ; 1981 ' c . 3.34 s . 2 .3 ; Slats , 1981 s, 111 . 395 ,

111 .52 Settlement of labor disputes through collective
bargaining and arbitration . It shall be the duty of public
utility employers and their, employes in public utility opera-
tions to exert every reasonable effort to settle labor disputes
by the making of agreements through collective bargaining
between the parties, and by maintaining the agreements when
made, and to prevent, if possible, the collective bargaining
process fiom reaching a state of impasse and stalemate„

111 .53 Appointment of conciliators and arbitrators .
Within 30 days after July 25, 1947, the commission shall
appoint a panel of'persons to serve as conciliators or arbitra-
tors under, this subchapter. No person shall serve as a
conciliator' and arbitrator in the same dispute .. Each person
appointed to said panels shall be a resident of this state,
possessing, in the judgment of'the commission, the requisite
experience and judgment to qualify such person capably and
fairly to deal with labor dispute problems . All such appoint-
ments shall be made without a consideration of the political
affiliations of the : appointee .. Each appointee shall take an
oath to perform honestly and to the best of his ability the
duties' of conciliator or arbitrator', as the case may be . . Any
appointee may be removed by the commission at any time or
may resign his position at any time by notice in writing to the
commission .. Any vacancy in the panels shall be filled by the
commission within 30 days after such vacancy occurs, . Such
conciliators and at bitrators shall be paid reasonable compen-
sation for services and for necessary expenses, in an amount
to be fixed by the commission, such compensation and
expenses to be paid out of the appropriation made to the
commission by s . . 20,425 upon such authorizations as the
commission may prescribe .

111 . 54 Conciliation: If in any case of a labor dispute
between a public utility employer and its employes, the
collective bargaining process reaches an impasse and stale-
mate, with the result that the employer and the employes are
unable to effect a settlement thereof, then either party to the
dispute may petition the commission to appoint a conciliator
from the panel, provided for by s. 111,53 . Upon thee filing of
such petition, the commission shall consider the same, and if"
in its opinion,, the collective bargaining process, notwith-
standing good faith efforts on the part of both sides to such
dispute,, has reached an impasse and stalemate and such
dispute, if not settled, will cause or is likely to cause the
interruption of an essential service, the commission shall
appoint a conciliatorr from the panel to attempt to effect the
settlement of such dispute.. The conciliator so namedd shall
expeditiously meet with the disputing parties and shall exert
every reasonable effort to effect a prompt settlement of the
dispute.

111 : 55 ' Conciliator unable to effect settlement ; appoint-
ment of arbitrators. If'the conciliator so named is unable to
effect a settlement of such dispute within a 15-day period
after his appointment, he shall report such fact to the
commission ; and the commission, if it believes that a continu-
ation of the dispute will cause or is likely to cause the
interruption of an essential service, shall submit to the parties
the names of'either 3 or 5 persons from the panel provided for
ins 111 ..5 .3 . . Each party shall alternately strike one name from
such list of'persons„ The person or persons left on the list shall
be appointed by the commission as the arbitrator (or arbitra-
tors) to hear and determine such dispute . .

SUBCHAPTER III .

PUBLIC UTILITIES

111 .50 Declaration of policy . It is hereby declared to be the
public policy of this state that it is necessary and essential in
the public interest to facilitate the prompt, peaceful and just
settlement of labor disputes between public utility employers
and their . employes which cause or threaten to cause an
interruption in the supply of an essential public utility service
to the citizens of this state and to that end to encourage the
making and maintaining of agreements concerning wages,
hours and other conditions of employment through collective
bargaining between public utility employers and their, em-
ployes, and to provide settlement procedures for labor dis-
putes between public utility employers and their employes in
cases where the collective bargaining process has reached an
impasse and stalemate and as a result thereof the parties are
unable to effect such settlement and which labor disputes, if
not settled, are likely to cause interruption of the supply of an
essential public utility service The interruption of public
utility service results in damage and injury to the public
wholly apart from the effect upon the parties immediately
concerned and creates an emergency justifying action which
adequately protects the general welfare, ..

Appl ication of open meeting law to duties of WERC discussed. 68 A tty .
Gen 171

111 .51 Definitions . When used in this subchapters
(1) "Arbitrators" refers to the arbitrators provided for' in

this subchapter . .
(2 ) ``Collective bar-gaining" means collective bargaining of

or similar, to the kind provided for by subch . I .
(3) ``Commission" means the employment relations

commission
(4) "Essential service" means furnishing water, light, heat,

gas, electric power, public passenger' transportation or com-
munication, or any one or more of them, to the public in this
state

(S) "Public utility employer" means any employer (other
than the state or any political subdivision thereof) engaged in
the business of furnishing water, light, heat, gas, electric
power; public passenger, transportation or communication,
or any onee or moree of them, to the public in this state ; and
shall be deemed to include a rural electrification cooperative
association engaged in the business of furnishing any one or
more of such services or, utilities to its members in this state . .
Nothing in this subsectionn shall be interpreted or construed
to mean that rural electrification cooperativee associations are
hereby brought under or made subject to ch, 196 or other
laws creating, governing or controlling public utilities, it
being the intent of the legislature to specifically exclude rural
electrification cooperative associations from thee provisions
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of ' such laws . This subchapter does not apply to railroads nor
railroad employes .

History: 1983 a 189 ,
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111 .56 Existing statee of affairs to be maintained . During
the pendency of proceedings under this subchapter existing
wages, hours, and conditions of employment shall not be
changed by action of either party without the consent of the
other . '., .

History: 1979 c 110 s . 60 (9)

111 .57 Arbitrator to hold hearings. (1) The arbitrator shall
promptly hold hearings and shall have the power to adminis-
ter, oaths and compel the attendance of witnesses and the
furnishing by the parties of such information as may be
necessary to a determination of the issue or issues in dispute . .
Both parties to the dispute shall have the opportunity to be
present at the hearing, both personally and by counsel, and to
present such oral and documentary evidence as the arbitrator
shall deem relevant to the issue or, issues in controversy .

(2) It shall be the duty of the arbitrator to make written
findings of fact, and to promulgate a written decision and
order; upon the issue or issues presented in each case In
making such findings the arbitrator shall consider only the
evidence in the record. When a valid contract is in effect
defining the rights, duties and liabilities of the parties with
respect to any matter in dispute, the arbitrators shall have
power only to determine the proper interpretation and appli-
cation of contract provisions which are involved,

(3) Where there is no contract between the parties, or
where there is a contract but the parties have begun negotia-
tions looking to a new contract or amendment of the existing
contract,' and wage rates: or, other conditions of employment
under the proposed new or amended contract are in dispute;
the factors, among others, to be given weight by the arbitra-
tor, in arriving at,decision, shall include :

(a) Comparison of wage rates or other-conditions of
employment of the utility in question with prevailing wage
rates or other conditions of employment in the local operat-
ing area involved ;

(b) Comparison of'wage rates or other working conditions
with wage rates or other working conditions maintained for
the same or, similar work of workers exhibiting like or similar
skills under the same or similar working conditionss in the
local operating area involved ;

(c) The value of" the service to the consumer in the local
operating area involved ;

(d) Where a, public utility employer has more than one
plant or'office and some orall of such plurality of plants or
offices are found by the arbitrator to be located in separate
areas with different characteristics, consideration` shall be
given to the establishment of separate wage rates or schedule
of wage rates and separate conditions of employment for
plants and offices in different areas ;
`(e) The overall compensation presently received by the

employes, having regard not only to wages for time actually
worked but also to wages for time not . worked, including
(without limiting the generality of the foregoing) vacation,
holidays, and other excused time, and all benefits received,
including insurance and pensions, medical and hospitaliza-
tion benefits and the continuity and stability of employment
enjoyed by the employes . The farego ng enumeration of
factor's shall not be construed as precluding the arbitrator
from taking into consideration other factors hot confined to
the local labor market area which are normally or tradition-
ally taken into consideration in the determination of wages,
hours and working conditions through voluntary collective
bargaining or, arbitration between the parties

111 .58 Standards for arbitration. The arbitrator shall not
make any award which would infringe upon the right of the
employer to manage his business or which would interfere
with the internal affairs of'the union,

111 . 59 Filing order with clerk of circuit court; period
effective ; retroactivity . The arbitrator shall hand down his
findings, decision and order (hereinafter referred to as the
order) within 30 days after his appointment; except that the
partiess may agree to extend, or the commission may for good
cause extend the period for not to exceed an additional 30
days . . If'the arbitrators do not agree, then the decision of'the
majority shall constitute the order in the case .. The arbitrator
shall furnish to each of the parties and to the public service
commission a copy of'the older, A certified copy thereof shall
be filed in the office of the clerk of the circuit court of the
county wherein the dispute arose or where the majority of'the
employes involved in the dispute resides . Unless such order is
reversed upon a petition for review filed pursuant to s 111 ..60,
such order, together with such agreements as the parties may
themselves have reached, shall become binding upon, and
shall control the relationship between the parties from the
date such order is filed with the clerk of'the circuit court, as
aforesaid, and shall continue effective for one year from that
date, but such order may be changed by mutual consent or
agreement of'the parties No order of'the arbitrators relating
to wages or rates of pay shall be retroactive to a date before
the date of the termination of any contract which may have
existed between the parties, or', if there was no such contract,
to a date before the day on which the demands involved in the .e
dispute were presented : to the other party . The question
whether or not new contract provisions or amendments to an
existing contract are retroactive to the terminating date : of a
present contract,, amendments or part thereof ; shall be matter
for collective bargaining or decision by the arbitrator .

111 .60 Judicial review of order of arbitrator . Either party
to'the dispute may within 15 days from the date such order is
filed with the clerk of'the court, petition the court for a review
of' such order on the ground (1) that the parties were not given
reasonable opportunity to be heard, or (2) that the arbitrator
exceeded his powers, or (3) that the order is not supported by
the, evidence, or (4) that the order was procured by f'r'aud,
collusion; or other, unlawful means . . A summons to the other
party to the dispute shall be issued as provided by law in other
civil cases ; and either party shall have the same rights to a
change of venue from the county, or to a change of'judge, as
provided by law in other civil cases . The judge of the circuit
court shall review the order solely upon the grounds for
review'hereinabove set forth and shall affirm, reverse, modify
or remand such order to the arbitrator as to any issue or
issues for such further action as the circumstances acquire .

111 .69 Commission to establish rules. The commission
shall establish appropriate rules and regulations to govern the
conduct of conciliation and arbitration proceedings under
this subchapter

111 . 62 Strikes , work stoppages , slowdowns , lockouts ,
unlawful ; penalty. It shall be unlawful for any group of
employes of a public utility employer acting in concert to call
a strike or to go out on strike, or to cause any work stoppage
or slowdown which would cause an interruption of an
essential service ; it also shall be unlawful for any public utility
employer to lock out his employes when such action would
cause an interruption of essential service ; and it shall be
unlawful for any person or persons to instigate, to induce, to
conspire with, or to encourage any other person or persons to
engage in any strike or lockout or slowdown or work stop-
page which would cause an interruption of an essential
service . Any violation of this section by any member of 'a
group of`employes acting in concert or by any employer or by
any officer of an employer acting for such employer, or by
any other individual, shall constitute a misdemeanor r
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(d) "`Craf'tt employe" means a skilled journeyman crafts-
man, including his apprentices and helpers, but shall not
include employes -not in direct line of ' progression in the cr ' af't ..

(e) "Election" means a p roceeding conducted by the
commission in which the employes in a collective bargaining
unit cast a secret ballot for collective bargaining representa-
tives, or for any other purpose specified in this subchapter .

(f) "Fair-share agreement" means an agreement between a
municipall employer and a labor organization under ' which all
or any of the employes in the collective bargaining unit are
required to pay their proportionate share of the cost of the
collective bargaining process and contract administration
measured by the amount of dues uniformly required of all
members . Such an agreement shall contain a provision re-
quiring the employer to deduct the amount of dues as
certified by the labor organization from the earnings of the
employes affected by said agreement and to pay the amount
so deducted to the labor organization . .

(g) "Labor dispute" means any controversy concerning
wages, hour's and conditions of employment, or concerning
the representation of persons in negotiating, maintaining,
changing or seeking to arrange wages, hours and conditions
of employment.

(h) "Labor organization" means any employe organiza-
tion in which employes participate and which exists for- the
purpose, in whole or in part, of ` engaging in collective
bargaining with municipal employers concerning grievances,,
labor, disputes, wages, hours or conditions of employment ,.

(i) "Municipal employe" means any individual employed
by a municipal employer other than an independent contrac-
tor, supervisor, or confidential, managerial or executive
employe .

(j) "Municipal employer" means any city, county, village,
town, metropolitan sewerage district, school district, or any
other political subdivision of the state which engages the
services of an employe and includes any person acting on
behalf of a municipal employer , within the scope of his
authority, express or implied .

(k) "Person" means one or more individuals, labor or gani-
zations, associations, corporations or legal representatives . .

(L) "Professional employe" means:
i . Any employe engaged in work :
a : Predominantly intellectual and varied in character as

opposed to routine mental, manual, mechanical or physical
work ;

b .: Involving the consistent exercise of discretion and
judgment in its performance ;

c Of ' such a character that the output produced or the
result accomplished cannot be standardized in relation to a
given pe riod of time ;

d . Requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an
institution of higher education or a hospital, as distinguished
from a general academic education or from an apprenticeship
or from training in the performance of routine mental,
manual or physical process ; or

2, Any employe who :
a : Has completed the courses of specialized intellectual

instr uction and study described in subd I d . . ;
b. Is performing related work under the supervision of a

professional person to qualify himself to become a profes-
sional employe as defined in subd . 1

(m) "Prohibited practice" means any practice prohibited
under this subchapter .

(n) "Referendum" means a proceeding conducted by the
commission in which employes in a collective bargaining unit
may cast a secret ballot on the question of authorizing a labor
organization and the employer to continue afair-share agree-

115 .70 Municipal employment . (1) DEFINITIONS, As used in
this subchapter :

(a) "Collective bargaining" means the performance of the
mutual obligation of a municipal employer, through its
officers and agents, and the representatives of its employer, to
meet and confer at reasonable times, in good faith, with the
intention of reaching an agreement; or, to resolve questions
arising under such an agreement, with respect to wages, hours
and conditions of employment ,, and with respect to a require-
ment of the municipal employerr for a municipal employe to
perform law enforcement and fire fighting services under s . .
61 : 66, except as provided in s ., 40'.81 (3) and except that a
municipal employe r, shall not meet and confer with respect to
any proposal to diminish or abridge the rights guaranteed to
municipal employer under ch . 164.. The duty to bargain,
however ; does not compel either party to agree to a proposal
or require the making of 'a concession : Collective bargaining
includes the reduction of any agreement reached to a written
and signedd document The employer shall not be required to
bargain on subjects reserved to management and direction of
the governmental unit except insofar as the manner , of
exercise of such functions affects the wages, hours and
conditions of employment of the employes , In creating this
subchapter the legislature recognizes that the public employer
must exercise itss powers and responsibilities to act for the
government and good order of the municipality, its commer-
cial benefit and the health, safety and welfare of the public to
assure orderly operations and functions within its jurisdic-
tion, subject to those rights secured to public employer by the
constitutions of ' tihis -state and of ' the United States and by this
subchapter '. .' .

(b) "Collective bargaining unit" means the unit deter-
mined by the commission to be appropriate for the purpose of
collective bargaining.

(c) "Commission" means the employment relations
commission . .
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111 .63 Enforcement. The commission shall have the re-
sponsibility for enforcement of compliance with the provi-
sions of'this subchapter, and to that end may file an action in
the circuit court of" the county in which any such violation
occurs to restrain and enjoin such violation and to compel the
performance of the duties imposed by this subchapter In any
such action the provisions of ss. 103,51 to 103,62 shall not
apply ..,

111 .64 Construction . ( 1 ) Nothing in this subchapter shall
be •construed to require any individual employe to render
labor or service without his consent, or to make illegal the
quitting of" his labor, or service or the withdrawal from his
place of employment. unless done in concert or agreement
with others. . No court shall have power to issue any process to
compel an individual employe to lender labor or service or, to
remain at hiss place of employment without his consent . It is
the intent of this subchapter only to forbid employes of a
public utility employer to engage in a strike or to engage in a
work slowdown or stoppage in concert, and to forbid a public
utility employer to lock out his employes, where such acts
would cause an interruption of essential service .

( 2) All laws and parts of laws in conflict herewith are to the
extent of such conflict concerning the subject matter dealtt
with in this subchapter, supplanted by the provisions of this
subchapter .

SUBCHAPTER IV
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ment . Unless a majority of the eligible employes vote in favor
of the fair-share agreement, it shall be deemed terminated and
that portion of' the collective bargaining agreement deemed
null and void .

(nm) "Strike" includes any strike or other concerted
stoppage of work by municipal employes, and any concerted
slowdown or- other concerted interruption of operations or
services by municipal employes, or, any concerted refusal to
work or perform their usual duties as municipal employes, for
the purpose of enforcing demands upon a municipal em-
ployer . Such conduct by municipal employes which is not
authorized or, condoned by a labor , organization constitutes a
"strike", but does nott subject such labor organization to the
penalties under this subchapter-, This paragraph does not
apply to collective bargaining units composed of law enforce-
ment or fire fighting personnel .

(o) "Supervisor "' means :
1 . As to other than municipal and county fire fighters, any

individual who has authority, in the interest of the municipal
employer, to hire, transfer, suspend, lay off ', recall, promote,
discharge, assign, reward or discipline other employes, or to
adjust their grievances of effectively to recommend such
action, if ' in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but
requires the use of independent judgment .

2 .: As to fire fighters employed by municipalities with more
than one fire station, the term "supervisor" shall include all
officers above the rank of the highest ranking officer , at each
single station . In municipalities where there is but one fire
station, the term "supervisor" shall include only the chief and
the officer in rank immediately below the chief '. . No other fire
fighter shall be included under ' the term "supervisor" for the
purposes of this subchapter'.'

(2) RIGHTS OF MUNICIPAL. EMPLOYES , Municipal employes
shall have the right of self-organization, and the rightt to
form, join or assist labor organizations, to bargain collec-
tively through representatives of their own choosing, and to
engage in lawful, concerted activities for the purpose of
collective bargaining or other: mutual aid or protection, and
such employes shall have the right to refrain from any and all
such activities except that employes may be required to pay
dues in the manner provided in a fair'-share agreement Such
fair-share agreement shall be subject to the right of the
municipal employer or a labor organization to petition the
commission to conduct a referendum . Such petition must be
supported by proof that at least 30% of the employes in the
collective bargaining unit desire that the fair-shale agreement
be terminated . Upon so finding, the commission shall con-
duct a referendum If' the continuation of ' theagieement is not
supported by at least the majority of' the eligible empioyes, it
shall be deemed terminated : The commission shall declare
any fair'-share agreement suspendedd upon such conditions
and for such time as the commission decides whenever, it finds
that the laborr organization involved has refused on the basis
of race, color, sexual orientation, creed or sex to receive as a
Member' any 2iiyio;y2 of the municipal employer in the
bargaining unit involved, and such agreement shall be made
subjectt to this duty of the commission .. Any of the parties to
such agreement or, any municipal employe covered thereby
may come before the commission, as provided in s . 111 . . 07,
and ask the performance of this duty ,

(3) PROHIBITED PRACTICES AND THEIR PREVENTION . (a) It IS 3
prohibited practice for a municipal employer individually or
in concert with others:

1 . To interfere with, restrain or coerce municipal employes
in the exercise of ' their rights guaranteed in sub . (2) .

2. To initiate, create, dominate or interfere with the
formation or, administration of any labor organization or

contribute financial support to it, but the municipal employer
is not prohibited from reimbursing its employes at their
prevailing wage rate for the time spent conferring with the
employes, officers or agents ..

3. . To encourage or discourage a membership in any labor
organization by discrimination in regard to hiring, tenure, or ,
other terms or conditions of ' employment; but the prohibition
shall not apply to a fair-share agreement .
4 . To refuse to bargain collectively with a representative of

a majority of its employes in an appropriate collective bar-
gaining unit .. Such refusal shall include action by the em-
ployer to issue or seek to obtain contracts, including those
provided for by statute, with individuals in the collective
bargaining unit while collective bargaining, mediation or
fact-finding concerning the terms andd conditions of a new
collective bargaining agreement is in progress, unless such
individual contracts contain express language providing that
the contract is subject to amendment by a subsequent collec-
tive,bargaining agreement .. Where the employer' has a good
faith doubt as to whether a labor organization claiming the
support of a majority of itss employes in an appropriate
bargaining unit does in fact have that support, it may file with
the commission a petition requesting an election to that
claim. An employer shall not be deemed to have refused to
bargain until an election has been held and the results thereof
certified to the employer, by the commission . The violation
shall include, though not be limited thereby, to the refusal to
execute a collective bargaining agreement previously agreed
upon.. The term of any collective bargaining agreement shall
not exceed 3 years

5 . To violate any collective bargaining agreement p t evi-•
ously agreed upon by the parties with respect to wages, hours
and conditions of employment affecting municipal employes,
including an agreement to arbitrate questions arising as to the
meaning or application of the terms of' a collective bargaining
agreement or to accept the terms of such arbitration award,
where previously the parties have agreed to accept such
award as final and binding upon them.

6. To deduct labor organization dues from an employe's or
super 'v isor'ss earnings, unless the municipal employer has
been presented with an individual order ' therefor, signed by
the municipal employe personally, and ter minable by at least
the end of any year ', of its life or earlier by the municipal
employe giving at least 30 days' written notice of such
terminationn to the municipal employerr and to the representa-
tive organization, except where there is afair-share agree-
ment in effect ,

7 To refuse or otherwise fail to implementt an arbitration
decision lawfully made under sub ., (4) (cm) .

(b) It is a prohibited practice for a municipal employe,
individually or in concert with others:

I To coerce or intimidate a municipal employe in the
enjoyment of his legal tights, including those guaranteed in
sub (2) .

2 .. To coerce, intimidate or induce any officer or agent of ' a
municipal employer to interfere with any of its emnloyes in
the enjoyment of their legal rights, including those guaran-
teed in sub , (2), or to engage in any practice with r egard to its
employes which would constitute a prohibited practice if
undertaken by him on his own initiative ..

3 To refuse to bargain collectively with the duly autho-
rized officer or agent of a municipal employer, provided it is
the recognized or certified exclusive collective bargaining
representative of employes in an appropriate collective bar-
gaining unit Such refusal to bargain shall include, but not be
limited to, the refusal to execute a collective bargaining
agreement previously agreedd upon ..
4 . To violate , anyy collectivee bargaining agreement previ-

ously agreed upon by the parties with respect to wages, hours
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person or, 3-member panel, when jointly requested by the
parties, to function as a fact finder

b.. The fact finder may establish dates and place of hearings
which shall be wheree feasible, and shall conduct the hear ings
pursuant to rules established by the commission . . Upon
request, the commission shall issue subpoenas for hearings
conducted by the fact finder . The fact finder may administer
oaths, Upon completion of' the hearing, the fact finder shall
make written findings of fact and recommendations for
solution of the dispute and shall cause the same to be served
on the'e parties and the commission . Cost of fact-finding
proceedings shall be divided equally between the parties . At
the time the fact finder submits a statement of his costs to the
parties, he shall submit a copy thereof to the commission at its
Madison office :

c .: Nothing herein shall be construed as prohibiting any fact
finder, from endeavoring to mediate the dispute, in which he is
involved, at any time prior to the issuance of his
recommendations ,

d Within 30 days of the receipt of the fact finder's
recommendations, or within the time period mutually agreed
upon by the parties, each party shall advise the other, in
writing as to its acceptance or rejection, in whole or in part, of
the fact finder's recommendations and, at the same time,
transmit a copy of such notice to the commission at its
Madison office .

4 Applicability .. This paragraph applies only to municipal
employes who are engaged in law enforcement or fire fighting
service ..

(cm) Methods for peaceful settlement of disputes . 1 . Notice
of commencement of contract negotiations . For the purpose
of advising the commission of the commencement of 'contract
negotiations, whenever either party requests the other to
reopen negotiations under a binding collective bargaining
agreement, or, the parties otherwise commence negotiations if '
no such agreement exists, the party requesting negotiations
shall immediately notify the commission in writing . . Upon
failure of the requesting party to provide such notice, the
:other , party may so notify the commission .. The notice shall
specify the expiration date of' the existing collective bargain-
ing agreement, if any, and shall set forth any additional
information the commission may require on a form provided
by the commission .; .

2 Presentation of initial proposals ; open meetings . The
meetings between parties to a collective ba rgaining agreement
or p roposed collective bargaining agreement under this sub-
chapter which are held for, the purpose of presenting initial
bargaining proposals, along with supporting rationale, shall
be open to thee public. Each party shall submit its initial
bargaining proposals to the other party in writing . Failure to
comply with this subdivision is not cause to invalidate a
collective bargaining agreement under this subchapter :

3 Mediation The commission or its designee shall func-
tion as mediator in labor disputes involving municipal em-
ployes upon request of one or both of the parties, or upon
initiation of the commission . The function of the mediator
shall be to encourage voluntary settlement by the parties . No
mediator has thee power of compulsion .

4 Grievance arbitration . . Parties to a dispute pertaining to
the meaning or application of the terms of a written collective
bargaining , agreement may agree in writing to have the
commission or any other approp riate agency serve as arbitra-
tot ' or may designate any other competent , impartial and
disinterested person to so serve . .

5 Voluntary impasse resolution procedures . In addition to
the other impasse resolution procedures provided in this
paragraph, a` municipal employer and labor, organization

and conditions of employment affecting municipal employes,
including an agreement to arbitrate questions arising as to the
meaning or application of ' the terms of a collective bargaining
agreement or to accept the terms of such arbitration award,
where previously the parties have agreed to accept such
awards as final and binding upon them . .

5 . To coerce or intimidate an independent contractor,
SUpeT'VISOT ' , confidential, managerial - or executive employe,
officer or agent of' the municipal employee, to induce him to
become a member of the labor , organization of which em-
ployes are member ' s :

6 : To refuse or other-wise fail to implement an arbitration
decision lawfully made under sub . . (4) (em) . .

(c) It is a prohibited practice for : any person to do or, cause
to be donee on behalf of or in the interest of municipal
employers ormunicipal employes, orin connection with or to
influencee the outcome of any controversy as to employment
relations, any act prohibited by par . (a) or (b)

(4) POWERS OF THE coMMtssiorr . The commission shall be
governed by the following provisions relating to bargaining
in municipal employment in addition to other, power 's and
duties provided in this subchapter :
' (a) Prevention of prohibited practices .. Section 11107 shall
govern procedure in all cases involvingprohibited practices
under this subchapter except that wherever the term "unfair
labor practices" appears in s . 111,07 the term "prohibited
practices" shall be substituted .

(b) Failure to bargain . . Whenever, a dispute arises between a
municipal employe r and a union of its employes concerning
the duty to bargain on any subject, the . dispute shall be
resolved by the commission on petition for a declaratory
ruling : The decision' of the commission shall be issued within
15 days of submission and shall have the effect of an order
issued under s 111,0Z, The filing of a petition under this
paragraph shall not prevent the inclusion of the same allega-
tions in a complaint involving prohibited practices in which it
is alleged that the failure to bargain on the subjects of the
declaratory ruling is part of a series of acts or, pattern of
conduct prohibited by this subchapter ,

(c) Methods for peaceful settlement of disputes . 1 . Media-
tion The commission may function as a mediator in labor
disputes . Such mediation may be carried on by a person
designated to act by the commission upon request of one or
both of the parties or upon initiation of ' the commission . The
function of the mediator shall be to encourage voluntary
settlement by the parties but no mediator shall havethe
power of' compulsion ,

2 : Arbitration . Parties to a dispute , pertaining to the
meaning or application of the terms of a written collective
bargaining agreement may agree in writing to have the
commission or any other appropriate agency serve as arbitra-
tor or may designate any. other competent, impartial and
disinterested person to so serve .

3 . Fact-finding .. If a dispute has not been settled after a
reasonable period n # ' nP go+_?ation and . after the settlement
procedures, : if' any, established by the parties have been
exhausted, and the parties are deadlocked with respect to any
dispute between them arising in the collective bargaining
process; either party, or the parties jointly, may petition the
commission, in writing, to initiate . fact-finding, as provided
hereafter, and to make recommendations to resolve the
deadlock ,

a., Upon receipt of a petition to initiate fact-finding,, the
commission shall make an investigation with or without a
formal hearing, to determine whether a deadlock in fact
exists . After its investigation the commission shall certify the
results thereof: I f the commission decides that fact-finding
should be initiated, it shall appoint a qualified, disinterested
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may at any time, as a permissive subject of ' bargaining, agree
in writing to a dispute settlement procedure, including autho-
rization for a strike by municipal employes or- binding interest
arbitration, which is acceptable to the parties for resolving an
impasse over terms of any collective bargaining agreement
under this subchapter . A copy of such agreement shall be filed
by the parties with the commission .. If the parties agree to any
form of binding interest arbitration, the arbitrator shall give
weight to the factors enumerated under- subd . 7 .

6 Interest arbitration . If a dispute has not been settled
after a reasonablee period of negotiation and after mediation
by the commission under subd . .3 and other settlement
procedures, if ' any, established by the parties have been
exhausted, and the parties are deadlocked with respect to any
dispute betweenn them over, wages, hours and conditions of
employment to be included in a new collective bargaining
agreement, either , party, or, the parties ,jointly, may petition
the commission, in writing , to initiate compulsory, final and
binding arbitration, as provided in this paragraph At the
time the petition is filed ; the petitioning party shall submit in
writing to the other party and the commission its preliminary
final offer containing its , latest proposals on all issues in
dispute, Within 14 calendar days of the date of that submis-
sion, the other party shall submit in writing its preliminary
final offer on all disputed issues to the petitioning party and
the commission . . If a petition is filed jointly, both parties shall
exchange their preliminary final offers in writing and submit
copies to the commission at the time the petition is filed

a . Upon receipt of a petition to initiate arbitration, the
commission shall make an investigation, with or without a
formal hearing, to determine whether arbitration should be
commenced . If in determining whether an impasse exists the
commission finds that the procedures set forth in this para-
graph have not been complied with and such compliance
would tend to result in a settlement, it may order such
compliance before ordering arbitration . The valid ity of any
arbitration award or collective bargaining agreement shall
not be affected by failure to comply with such procedures .
Prior to the close of' the investigation each party shall submit
in writing its single final offer containing its final proposals
on all issues in dispute to the commission . Such final offers
may include only mandatory subjects of bargaining, except
that a permissive subject of bargaining may. be included by a
party if the other party does not object and shall then be
treated as ' a mandatory subject . . No later than such time, the
parties shall also submit to the commission a stipulation, , in
writing, with respect to all matters which are agreed upon for
inclusion inthe new or amended collective bargaining agree-
ment : The commission,, after receiving a report from its
investigator and determining that arbitration should be com-
menced, shalll issue an order requiring arbitration and imme-
diately submit to the parties a list of 7 arbitrators Upon
receipt of such list, thee parties shall alternately strike names
until a single name is left, who shall be appointed as arbitra-
tor i ~z petitioning parry snail notify the commission in
writing of the identity of the arbitrator' selected . Upon receipt
of such notice, the commission shall formally appoint the
arbitrator and submitt to himm or her the final offers of the
parties .. The final offers shall be considered public documents
and shall be available fromthe commission . In lieu of ' a single
arbitrator and upon request of both parties, the commission
shall appoint a tripartite arbitration panel consisting of one
member selected by each of thee parties and a neutral person
designated : by the commission who shall serve as a chairper-
son ; An arbitration panel has the same powers and duties as
provided in thiss section - for any other , appointed arbitrator,
and all arbitration decisions by such panel shall be deter-

mined by majority vote . . In lieu of ' selection of the arbitrator
by thee parties and upon request of both parties, the commis-
sion shall establish a procedure for randomly selecting names
of arbitrators. Under the procedure, the commission shall
submit a list of 7 arbitrators to the parties „ Each party shall
strike one name fromm the list . From the remaining 5 names,
the commission shall randomly appoint an arbit r ator . Unless
both parties to an arbitration proceeding otherwise agree in
writing, every individual - whose namee is submitted by the
commission for appointment as an arbitrator shall be a
resident of this state at the time of submission and every
individual who is designated as an arbitration panel chairper-
son shall be a resident of this state at the time of designationn

b The arbitrator shall, within- 10 days of his or her
appointment, establish a date and place for the conduct of ' the
arbitration hearing . Upon petition of at least 5 citizens of the
jurisdiction served by the municipal employer, filed within 10
days of the date on which the arbitrator is appointed, the
arbitrator shall hold a public hearing in the , jurisdiction for
the purpose of providing the opportunity to both parties to
explain or present supporting arguments for their positions
and to members of the public to offer their comments and
suggestions Thee final offers of the pasties; as transmitted by
the commission to the arbitrator, shalll serve as the basis for
continued negotiations, if ' any, between the parties with
respect to the issues in dispute .. At any time prior to the
arbitration hearing, either party, with the consent of the other
party, may modify its final offer in writing ,

c Prior to the arbitration hearing, either party may, within
a time limit established by the arbitrator, withdraw itss final
offer , and mutually agreed upon modifications thereof, if any,
and shall immediately provide written notice of such with-
drawal to the other party, the arbitrator and the commission ..
If both parties withdraw their final - offers and mutually
agreed upon modifications, the labor organization, after
giving 10 days' written advance notice to the municipal
employer and the commission, may strike Unless bothh
parties withdraw their- final offers and mutually agreed upon
modifications, the final offer of neither party shall be deemed
withdrawn and the arbitrator shall proceed to resolve the
dispute by final and binding arbitration as provided in this
paragraph ,

d . Before issuing his or her arbitration decision, the
arbitrator shall, on his or her own motion or at the request of
either party, conduct a meeting open to the public for the
purpose of providing the opportunity to both parties to
explain or present supporting arguments for their complete
offer, on all matters to be covered by the proposed agreement . .
The ar • bitcator, shall adopt without further ' modification the
final offer of onee of the partiess on all disputed issues
submitted under subd „ 6 .6 a.., except those items that the
commission determines not to be mandatory subjects of
bargaining and those items which have not been treated as
mandatory subjects by the parties, and including anv prior
modifications ` of such offer , mutually agreed upon by the
parties under subd . 6 , b ;which decision shall be final and
binding on both parties and shall be incorporated into a
written collective bargaining agreement . . Thee arbitrator shall
serve a copy of his or , her decision on both parties and the
commissionn
e Arbitration proceedings shall not be interrupted or

terminated by reason of any prohibited practice complaint
filed by either party at any time .e

f The costs of arbitration shall be divided equally between
the parties ;, The arbitrator shall submit a statement of his or
her costs to bothh parties and to the commission . .
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No arbitration award may contain a provision for reopening
of negotiations duringthe term of a collective bargaining
agreement, unless both parties agree to such a provision . The
requirement for, agreement by both parties does not apply to
a provision for reopening of negotiations with respect to any
portionrof ' an agreement that is declared invalid by a court or
administrative agency or rendered invalid by the enactment
of a law or, promulgation of' a federal regulation .

9 . Application , a .. Chapter 788 does not apply to arbitra-
tion proceedings under this paragraph ,

b ; This paragraph does not apply to labor disputes involv-
ing law enforcement and fire fighting personnel .

(d) Selection of representatives and determination of appro-
priate units for collective bargaining . . 1 . A representative cho-
sen fOr the purposes of collective bargaining by a majority of
the municipal employes voting in a collective bargaining unit
shall be the exclusive representative of all employes in the unit
for- the purpose of collective bargaining . Any individual
employe, or any minority group of ' employes in any collective
bargaining unit, shall have the right to present grievances to
the municipal employer in person or through representatives
of` their own choosing, and the municipal employer shall
confer with said employe in relation thereto , if the majority
representative has been afforded the opportunity to be
present at the conferences . . Any adjustment resulting from
these confe r ences shall not be inconsistent with the conditions
of employment established by the majority representative
and the municipal employer,
2 a >The commission shall determine the appropriate

bargaining unit for the purpose of collective bargaining and
shall whenever possible avoid fragmentation by maintaining
as few units as practicable in keeping with the size of ' the total
municipal work force . In makingg such a determination, the
commission may decide whether, in a particular case, the
employes in the same or several departments, divisions,
institutions, crafts, professions or other occupational group-
ings; constitute a unit . . Before making its determination, the
commission may provide an opportunity for the employes
concernedd to determine, by secret ballot, whether or not they
desire to be established as a separate collective bargaining
unit The commission shall not decide, however, that any unit
is appropriate if the unit includes both professional employes
and nonprofessional employer, unless . : a majority of the
professional employer vote for inclusion in the unit . . The
commission shall not decide that any unit is appropriatee if ' the
unit includes : . bothh craft and noncraft employes unless a
majority of the craft employes vote for inclusion in the unit .
Any vote taken under this subsection shall be by secret ballot ,,

b Any election held under subd . . 2 . a. shall be conductedd by
secret ballot taken in such a manner as to show separately the
wishes of' the employes voting as to the unit they prefer .

c ,A collective bargaining unit shall be subject to termina-
tion or modification as provided in this subchaptez

d . Nothing in this section shall be construed as prohibiting
2 or more collective bargaining units from bar-gaining collec-
tively through the same representative .

3 Whenever , in a particular case , a question arises con-
cerning representation or, appropriate unit, calling for a vote,
the commission shall certify the results in writing to the
municipal employer and the labor organization involved and
to any other interested parties, Any ballot used in a represen-
tation proceeding shall include the names of all persons
having an interest in representing or the results . The ballot
should be so designed as to permit a vote against representa-
tion by any candidate named on the ballot . The findings of
the commission, on which a certification is based, shall be
conclusive unless reviewed as provided by s . 11107 (8) .

g If ' a question arises as to whether any proposal made in
negotiations by either party is a mandatory, permissive or
prohibited subject of' bargaining, the commission shall deter-
mine the issue pursuant to par. (b) . If either party to the
disputee petitions the commission for a declaratory ruling
under par ' . . (b), the proceedings under subd . 6 ., c , and d . shall
be delayed until the commission renders a decision in the
matter; but not during any appeal of the commission order . .
The arbitrator's award shall be made in accordance with the
commission's ruling, subject to automatic amendment by any
subsequent court reversal thereof ':

7 Factors considered . : In making any decision under the
arbitration procedures authorized- by this paragraph, the
arbitrator shall give weightt to the following factors :.

a . The lawful authority of the municipal employer ;
b . Stipulations, of ' the parties
c .: The interests and welfare of' the publicc and the financial

ability of the unit of government to meett the, costs of any
proposed settlement..
d . Comparison of wages, hours and conditions of'employ-

ment of the. municipal ;,employes involved in the arbitration
proceedings with the wages, hours and conditions of employ-
ment of other - employes performing similar services

e Comparison of the wages, hours and conditions of
employment of the municipal employes involved in the arbi-
tration proceedings with the wages, hours and conditions of
employment of other employes generally in publicc employ-
ment in the same community and in comparable
communities.

L Comparison of thee wages, ; hours and conditions of
employment of the municipal employes involved in the arbi-
tration proceedings with the wages, hours and conditions of
employment of ' other , employes; in private employment in the
same community and in comparable communities ..s

g The average consumer prices for goods and services,
commonly known as the cost-of= living

h The overall compensation presently received by the
municipal employes, including direct wage compensation,
vacation, holidays and excused time, insurance and pensions,
medical : and hospitalization benefits, the continuityy and.
stability of employment, and all other benefits received

i . Changes in any of the foregoing circumstances during the
pendency of the arbitration proceedings .,

,j Such other factors, not confined to the foregoing, which
are normally or, traditionally taken into consideration in the
determination of wages, hours and conditions of 'employment
through voluntary collectivee bargaining, mediation , fact-
finding, arbitration or otherwise between the parties, in the
public service of in private employment .

8 Rule making The commission shall adopt rules for the
conduct of all arbitration proceedings under subd . 6, includ-
ing, but riot limited to, rules for:

a The appointment of tripartite arbitration panels when
requested by the parties ,

b.. The expeditious rendering of arbitration decisions ; such
as waivers of briefs and transcripts

c The removal of individuals who have repeatedly failed to
issue timely decisions from the commission's list of qualified
arbitrators .,

d Proceedings for the enforcement of arbitration
decisions . .

8m Term of agreement ; reopening of" negotiations .. Except
for the initial collective bargaining agreement between the
parties and except as the parties otherwise agree, collective
bargaining agreements covering municipal employes subject
to this paragraph shall be for- a term of'2 years, No collective
bargaining agreement shall be for a term exceeding 3 years .:
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4: Whenever the result of' an election conducted pursuant
to subd . .3 is inconclusive, the commission, on request of any
party to the proceeding, may conduct a runoff election . Any
such request must be made within 30 days from the date of
certification . . In a runoff' election the commission may drop
from the ballot the name of ' the candidate or choice receiving
the least number of votes .

5 . Questions as to representation may be raised by petition
of'the municipal employer , or any municipal employe or any
representative thereof : . Where it appears by the petitionn that a
situation exists requiting prompt action so as to prevent or
terminate an emergency, the commission shall act upon the
petition forthwith .. The fact that an election has been held
shall not prevent the holding of another election among the
same group of employes, if it appears to the commission that
sufficient reason for another election exists .

(jm) Binding arbitrat ion, first class cities . This paragraph
shall apply only to members of 'a police department employed
by cities of" the 1st class :. If the representative of members of
the police department, as determined under par . . ( d), and
representatives of the city reach an impasse on the terms of
the agreement, the dispute shall be resolved in the following
manner :

1 . Either the representative of the members of the police
department or the representative of the city may petition the
commission for appointment of an arbitrator to determine
the terms of' the agreement relating to the wages, hours and
working conditions of the members of' the police department .

2 . The commission shall conduct a hearing on the petition,
and uponn a determination that the parties have reached an
impasse on matters relating to wages, hours and conditions of
employment on whichh there is no mutual agreement, the
commission shall appoint an arbitrator, to determine those
terms of the agreementt on which there is no mutual agree-
ment The commission may appoint any person it deems
qualified, except that the arbitrator may not be a resident of
the city which is party to the dispute

3 Within 14 days of' :his appointment, the arbitrator shall
conduct a hearing to determine the terms of the agreement
relating to wages, hours and working conditions . The arbitra-
tor may subpoena witnesses at the request of either party or
on his -own motion , All testimony shall be given under , oath .
The arbitrator shall take judicial notice of all economic and
social data presented by the parties which is relevant to the
wages; hours and working conditions of the police depart-
ment members . The other party shall have an opportunity to
examine and respond to such data . The rules of evidence
applicable to a contested ease; as defined in s . 22 '7 . . 01 ( .3), shall
apply to the hearing before the arbitrator .

4 In determining those terms of the agreement on which
theree is no mutual agreement and on which the parties have
negotiated to impasse, as determined by the commission, the
arbitrator, without restriction becausee of enumeration, shall
have the power , to:

a let all items of' compensation, including base wages,
longevity pay, health, accident and disability insurance pro-
grams, pension programs, including amount of pension ,
relative contributions, and alll eligibility conditions, the te rms
and conditions of overtime compensation, vacation pay, and
vacation eligibility, sickness pay amounts, and sickness pay
eligibility, life insurance, uniform allowances and any other
similar item of compensation

b.. Determine : regular hours of work, what activities shall
constitute overtime work and all standards and criteria for
the assignment and scheduling of work

c . . Dete rmine a seniority system,, and how seniority shall
affect wages, hour's and working conditions .

d, Determine a promotional program ,
e . Determine criteria for merit increases in compensation

and the procedures for, applying such criteria
f„ Determine all work rules affecting the members of the

police department, except those work rules created by law ,.
g.. Establish any educational program for the members of

the police department deemed appropriate, together with a
mechanism for financing the program ,

h.. Establish a system for resolving all disputes under the
agreement, including final and binding 3rd party ar ' bitr 'ation ..

i . Determine the duration of the agreement and the mem-
bers of the department to which it shall apply .

5 In determining the proper compensation to be received
by members of the department under subd . 4, thee arbitrator
shall utilize :

a The most recently published U „ S , bureau of labor
statistics "Standards of Living Budgets for Urban Families,
Moderate and Higher Level", as a guideline to determine the
compensation necessary for members to enjoy a standard of
living commensurate with their needs, abilities and responsi-
bilities; and

b .. Increases in the cost of living as measured by the average
annual increases in the U . S , bureau of labor statistics "Con-
sumer Pcice Index" since the last adjustment in compensation
for those members .

6 In determining all noncompensatory working condi-
tions and relationships under subd . 4, including methods for
resolving disputes under the labor agreement, the arbitrator
shall consider the patterns of ' employe-employer relationships
generally prevailing between technical and professional em-
ployes and their employers in both the private and public
sectors of the economy where those relationships have been
established by a labor agreement between the representative
of those employes and their , employer ,

7 . All subjects described in subd . 4 shall be negotiable
between the representative of the members of the police
department and the city .,

8 Within 30 days after, the close of the hearing,, the
arbitrator' shall issue a written decision determining the terms
of the agreementt between the partiess which were not the
subject of mutual agreement andd on which the parties negoti-
ated in good faith to impasse,, as determined by the commis-
sion, and which were the subject of the hearing under this
paragraph Thee arbitrator shall state reasons for each deter-
mination . Each proposition or fact accepted by the arbitrator
must be established by a preponderance of the evidence . .

9 . Subject to subds , 11 and 12, within 14 days of the
arbitrator's decision, the parties shall reduce to writing the
totall agreement composed of' those items mutually agreed to
between the parties and the determinations of the arbitrator
The document shall be signed by the arbitrator and the
parties, unless either party seeks judicial revieww of the deter-
mination pursuant" . to sub-d-1 : i i .

10 . . All costs of the arbitration hear ing, including the
arbitrator's fee, shall be borne equally by the parties

11 : Within 60 days of' tHe arbitrator's decision, either party
may petition the circuit court for Milwaukee county to set
aside or enforce the arbitrator's decision . If the decision was
within the subject matter jurisdiction of the arbitrator as set
forth in subd . 4, the court must enforce the decision, unless
the court finds by a clear preponderance of ' the evidence that
the decision was procured by fraud, bribery or collusion , . The
court may not review the sufficiency of' the evidence support-
ing the arbitrator's determination of the terms of the
agreement . .
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ately enjoining the strike , and in addition shall order the
parties to submit a new final offer on all disputed issues to the
commission for final and binding arbitration as provided in
sub. (4) (cm) .. The commission , upon receipt of the final offers
of the parties, shall transmit them to the ar 'bitr 'ator' or a
successor designated by the commission . . The arbitrator, shall
omit preliminary steps and shall commence immediately to
arbitrate the dispute .

(c) Penalties 1 , Labor organizations., a. Any labor organi-
zation which violates sub . . (4) (L) shall be penalized by the
suspension of any:dues check-off agreement and fair-share
agreement between thee municipal employer and such labo r
organization for a period of one year . At the end of' the period
of suspension , any such agreement shall be reinstated unless
the labor organization is no longer authorized to represent
the municipal employes covered by such dues check-off or
fair-share agreement or the agreement is no longer in effect ..
b : Any labor, organization which violates sub . (4) (L) after

an injunction has been issued shall be required to forfeit $2
per member per day, but not more than $10,000 per da ,y . Each
day of continued violation constitutes a separate offense .,
2 , Individuals . . Any individual who violates sub . (4) (L)

after an injunction against a strike has been issued shall be
fined $10, Each day of' continued violation constitutes a
separate offense . After' the injunction has been issued, any
municipal employe who is absent from work because of
purported illness is presumed to be on strike unless the illness
is verified by a written report from a physician to the
municipal employer:. The court shall order- that any fine
imposed under this subdivision be paid by meanss of a salary
deduction at a rate to be determined by the court .

3 Strike in violation of award : Any person who authorizes
or otherwise participates in a strike after the issuance of any
final and binding arbitration award or decision underr sub . . (4)
(cm) and prior ' to the end of"the term of the agreement which
the award or decision amends or creates shall forfeit not less
than $15 . Each day of continued violation constitutess a
sepa rate offense .

4 . Contempt " of court. The penalties provided in this
paragraph do not preclude the imposition by the court of any
penalty for- contempt provided by law

(d) Compensation forfeited No municipal'employe may be
paid wages or salaries by the municipal employer for the
period during which he or she engages in any strike .

(e) Civil liability , Any party refusing to include an arbitra-
tion award or decision under sub : (4) (cm) in a written
collective bargaining agreement or failing to implement the
award or, decision, unless good cause is shown, shall be liable
for attorney fees, interest on delayed monetary benefits, and
other costs incurred in any action by the nonoffending party
to enforce the award or decision,

` (f) Application ., This subsection does not apply to strikes
involving law enforcement and fire fighting personnel ,

My SUPERVISORY UNITS,, (2; Th ?s section, except subs .. (1)
(nm), (4) (cm) and (7m), applies to law enforcement supervi-
sorsemployed by a 1 st class city .. This section, except subs ., (1)
(nmj, (4) (cm) and (jm) and (7m) applies to law enforcement
supervisors employed by a countyy having a population of
500,000 or more . For purposes of such application, the term
"municipal employe" includes such a supervisor .

(b) This subchapter does not preclude laww enforcement
supervisors employed by municipal employers other than 1st
class cities and counties having a population of 500,000 or
more or fire fighting supervisors from organizing in separate
units of supervisors for the purpose of negotiating with their
municipal employers .

12 Within 30 days of a final court judgment, the parties
shall reduce the agreement to w riting and with the arbitrator
execute the agreement pursuant to subd . 9 .

13 . Subsequent to the filingg of a petition before the
commission pursuant to subd . 1 and pt or to the execution of'
an agreement pursuant to subd., 9, neither partymay unilater-
ally alter any term of' the wages, hours and working condi-
tions of the member' s of the police department ..

(L) Strikes prohibited; exception. Except as authorized
under' par . (cm) 5 and 6;, a . , nothing contained in this
subchapter constitutes- a grant of the right to strike by any
municipal employe, and suchh strikes are hereby expressly
prohibited . Paragraph (cm) does not authorize any strike
after , an injunction has been issued against such strike under
sub . (7m) .

(5) PROCEDURES, Municipal employers, , jointly or individu-
ally, may employ a qualified person to discharge the duties of
labor negotiator : and to represent such municipal employers,
jointly or individually, in conferences and negotiations under
this ' section In cities of the l st, 2nd or 3rd classs any member
including the mayor of the city council who resigns therefrom
may, during the term for which he is elected, be eligible to the
position of labor negotiator under-, this subsection, which
position during said term has been created by or the selection
to which is vested in such city council, and s . 66,11 (2) shall be
deemed inapplicable .thereto..

(6) DECLARATION OF POLICY,. The public policy ofthe state
as to labor disputes arising in municipal employment is to
encourage voluntary settlement through the procedures of
collective bargaining , Accordingly, it is in the public interest
that municipal employes so desir ing be given an opportunity
to bargain collectively with the municipal employer through a
labor organization or other representative of the employes'
own choice . If such procedures fail, the parties should have
available: to them a fair, speedy,, effective and, above all,
peaceful procedure for settlement as provided in this
subchapter ,

(7) PENALTY 'FOR STRIKER, (a) Whoever, violates sub. : (4) (L)
after an injunction against such a strike has been issued shall
be fined $10 After the injunction has been issued, any
employe who is absent from work because of purported
illness shall be presumed to be on strike unless the illness is
verified by a written report from a physician to the employer
Each day of continued violation constitutes a separate of-
fense . The court shall order that any; fine imposed under this
subsection be paid by means of a salary deductionn at a rate to
be determinedd by the court

(b) This subsection applies only to municipal employes
who are engaged in law enforcement or fire fighting service

(7m) INJUNCTIVE RELIEF ; PENALTIES; CIVIL LIABILITY . (a)
Injunction ; prohibited strike; At any time after the com-
mencement of a strike which is prohibited under sub . . (4) (L),
the municipal employer or any citizen directly affected by
such strike may petition the circuit court for an injunction to
immediately terminate the strike . If the court determines that
the strike is prohibited under sub : (4) (L), it shall issue an
orderr immediately ; enjoining the Strike, and in addition shall
impose the penalties provided in par (c) ,

(b) Injunction; threat to public health or safety . At any time
after a labor, organization gives : advance notice of' a strike
under , sub . (4) (cm) which is expressly authorized under sub ..
(4) (cm), the municipal employer, or any citizen directly
affected by such strike may petition the circuit court to enjoin
the strike . If the court finds thatt thee strike poses an imminent
threat to the public health or safety, the court shall, within 48
hours of' the receipt of the petition but after notice to the
par-ties ; and after holding a hearing, issue an order immedi-
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Lay off of public employer due to budget cut was not a mandatory subject
of bargaining City of Brookfield v . . WERC, 87 W (2d) 819, 275 NW (2d) 723
(1979)`.

Primary jurisdiction rule discussed McEwen v. . Pierce County, 90 W (2d)
256, 279 NW (2d) 469 (1979) .

Under (3) (a) 6, a fair-share provision of successor collective bargaining
agreement was app lied retroactively to hiatus between agreements . Berns v.
Wisconsin Employment Relations Comm . 94 W (2d) 214,287 NW (2d) 829
(Ct App. 1979) ; af'fd . 99 W (2d) 252, 299 NW (2d) 248 (1980) .

Arbitrators appointed pursuan t to grievance procedure contained in collec-
tive bargaining agreement properly held de novo factual hearing to determine
whether just cause existed for school board t o termina t e teacher . Arbitration
Between West Salem & Foi2ney,"108 W (2d) 167, 321 NW (2d) 255 (1982) .

See note to Art . I V, sec. 1, citing M i lwau k ee Coun ty v . District Council 48,
109 W (2d) 14, 325 NW (2d) 350 (Ct App . 1982) .

Con tract provision statingg that teacher speaking or writing as citizen shall
be free from administrative and school censorship and discip l

ine, was primar-y ily related to employment conditions,, andd as such was mandatory subject of
collective bagaining. Black hawk'Teachers' Federation v WERC, 109'W (2d)
415, 326 NW (2d) 247 (Ct, App .. 1982),:

Sub (4) (jm) is constitut ional B rennan v . Employment Relations Commis-
sion, 1 12 W (2d) 38, 331 NW (2d) 667 (Ct : App . 1983) .

See note to 227 57, citing Arrowhead United Teachers v . E R C, 116 W (2d)
580, 342 NW (2d)')09 (1984) .

Boar d's anti-nepotism pol icy was mandatory subject of collective bargain-
ing . School Dist of Drummond v ERC, 121 W (2d) 126, 358 NW (2d) 285
(1984)
By forwarding recommended budget to county board, probate registrar

met WERC definition of managerial employe Eau C l aire County v. WERC,
122 W (2d) 363, 362 NW (2d) 429 (Ct; App ' 1984)

B ecause school supervisors are not subject to this section, fair-share deduc-
tion from paychecks of nonunion supervisors was not authorized . . Peaty v .
Milwaukee School Board, 131 W (2d) 380, 388 NW (2d) 638 (Ct App .. 1986)

Provision in union's constitution which required local to forfeit treasury
upon vote of disaffiliation was void as against public policy We lls v Wauke-
sha Marine Bank, 135 W (2d) 519, 401 NW (2d) 18 (Ct, App . 1986)

Employe serving as register in probate, probate registrar and probate court
commissioner wasn't managerial employe, despite duty of submitting budget .
Kewaunee County v, WERC, 141 W (2d) 347, 415 NW (2d) 839 (Ct App .
1987)

See note to 109 11, citing Employees Local 1 901 v . B rown County, 146 W
(2d) 728432 NW (2d) 571 (1988)..

3-year limitation on term of agreement under (3) (a) 4 does not limit scope
of deferred compensation proposals . City of Brookfield v WERC, 153 W (2d)
238, 450,NW (2d),495 (Ct, App 1989) .

Interest arbitrat ion pr ovisions in (4) (cm) 6 apply during negotiation of
wages, hours and conditions of emp loymen t for positions newly accreted to
bargaining unit . Wausau Sch, Dist. Maintenance Union v WE RC, 157 W(2d)
315, 459 NW (2d) 861 (Ct App 1990)

County's decision to sell health care center was not mandatory subject of
bargain ing. Local 2236, AFSCME, AFL-CIO v.. WERC, 757 W (2d) 708,461
NW (2d) 286 (Ct, App .. 1990) .

Whether subject is mandatory, permissive or prohibited subject of bargain-
ing; including finding particular' contract provision constitutionally prohib-
ited, is for determination of WERC. Milw Board of School Directors v .
WERC, 163 W (2d) 739, 472 W (2d) 553 (Ct App .. 1991) .

"Arbitration decision" as used in (3) (a) 7, encompasses all items incorpo-
rated into resultant collective bargaining agreement, including those not in dis-
pute. S auk County v. WERC, 165 W (2d) 406, 477 NW (2d) 267 (1991) .

Failure to implement an "arbitration decision" under (3) (a) 7, arises when
employer fails to incorporate specific terms of award into resultant agreement
or to give retroactive effect to economic items in retroactive contract . Sauk
County v" WERC, 165 W (2d) 406,477 NW (2d) 267 (1991)

Whether payments under arbitration award are due from the entry of the
award depends on the overall circumstances. . Kenosha Fire Fighters v City of
Kenosha, 168 W (2d) 658, 484 NW (2d) 152 (1992) .
A municipa l emp l oyer may agree to pay the employer' portion of retire-

ment contributions to the state fund .. 59 Atty. . Gen . . 186.
A coun t y ordinance implemen ting a collective bargaining agreement pro-

4iding for the payment to county employer, upon their leaving government
employment, compensation for accumulated sick leave, earned both before
and after the effective date of the ordinance is va lid, 59. .07, 59 15, and 1 11 70
discussed Applicability of 39 OAG 314 limited. 59 Atty Gen 209

`See note to 118 .21 ; citing 53'Atty Gen 16 .
See note to 59 . .38; citing 63 Atty Gen 147 .
Attorney general dec l ines to tender an opinion on what is subject to collec-

tive bargaining in view of a preferred l egislative intent that under (4) (b) such
questions be resolved through the declaratory judgment p rocedure before the
Wisconsin employment rela tions commission subject: to judicial review 63
Atiy, Gen . 590 :
Milwaukee school board is authorized by s 111 70 to contract for a retire-

ment system supplementary to the one under, subch I I ofch 42 67 Atty . . Gen . .
153 .

Application of open meeting l aw to duties of WERC discussed .. 68 Atty .
iGen .' 171

B oard of'education may not prevent non-union teacher from speaking of
bargaining issue at open meeting Madison School Dist, v Wisconsin Emp,
Comm 429 US 167.

See note to Apt, I, sec. . 1, citing S tevens v . Jt School Dist No, 1, Tony, Etc
429 F Supp. 477

The crisis of the 70's-who will manage municipal government? Mulcahy,
54 MLR 315 .
Municipal personnel problems and solutions . Mulcahy, 56 ML R 529 .
Right to strike and compu lsory arbitration : panacea or placebo? Coughlin,

Rader, 58 MLR 205,

(c) The commission shall by rule establish procedures for
certification of such units of supervisors and the levels of
supervisors to be included in the units . . Supervisors may nott
be members 'of' the same bargaining unit of which their
subordinates are members .; The commission may require that
the representative of'anysupecvisory unit shall be an organi-
zation that is a separate local entity from the representative of'
the nonsupervisory municipal : employes, but such require-
ment does not prevent affiliation by a supervisory representa-
tive with the same parent state or national organization as the
nonsupervisory municipal employe representative,

(9) POWERS OF CHIEF OF rocice . Nothing in s . 62 .50 grants
the chief'of police in cities of the l stclass any authority which
diminishes or' in any other manner, affects the rights of
municipal employer who are members of a police department
employed by a city of'the l st class under this section or under
any collective bargaining agreement which is entered into
between- a city of the 1st class and a_labor organization
representing the members of its police department

History: 1971 c. 124, 246, 247, 307, 33b;1973 c 64, 65; 197' 7 c, 178, 186, 272,
442, 449; 1979 c. 32 s . 92 (15) ; 1981 c 20, 112, 187 ; .1983 a 1'89, .192 ; 1985 a. 29;
1985 a=182 s . 57 ; 1985 a . 318 ; 1987 a 1'53, 399; 1991 a 136:

A collec t ive bargaining provision which re leases only teacher members of 'a
majority : union from in-service days to attend, with pay, a state convention of
thee union is discriminatory, but the school board can deny compensation to
minority: union members who attend a regiona l convention of their union if
they do so in good faith Bd of Education v . WERC, 52 W (2d) .625, 625,191 NW
(2d) 242 :

A schoo l distric t may discharge teacher's who engage in a stri k e
Hortonville Ed Assoo v. R Sch Dist No, 1 ; 66 W .(2d) 469,225 NW (2d) 658,
During the course of a representation election among municipal employer,

the municipal employer committed a prohibited labor practice in violation of
(3) (a) 1, when a let ter to employer signed by the city mayor and aldermen
coercively and erroneously warned employer that al l fringe benefits would
cease if union representation were accepted, and `'benign generalities" con-
tained elsewhere in the le tter were insufficient to overcome its specific threats
A 2nd letter sent to employer just prior to the representation election p redict-
ing,a relative loss in benefitss if'tbe union were approved, citing the cost of
u nion dues, the possibility of loss of freedom of action, and emphasizing wage
rates and fringe benefits, also constituted `a' prohibited labor practice ; since an
employer may not camouflage threats under the guise of predictions, and the
statements in context were intended as threats and accepted as such by the
employer; WERC v ..'Evansville, 69 W (2d) 140,230 NW (2d) 688

Although employes seeking to enforce the terms of acollective-bargaining
agreeme nt are bound by the, remedial provisions therein, plaintiffs were not
req u ired t o exhaust contracta l remedies prior to fi ling their action in court .
Browne v. Milwaukee Bd of School Directors, 69 W (2d) 169, 230' NW (2d)
70 4 . ,

T he board committed a prohibited labor practice when it al lowed a repte-
§en tative of an ad' hoc minori ty `teacher group at a regular public meeting to
speak concerning afair-share agreemen t which was then a subject of negotia-
tion between board and organization Madison Jt Sch Dist . No 8 v WERC,
69 W (2d)`200> 231-NW (2d) 206'.

The board of education of a city school district was a proper party and had
the capacity to maintain an action to enjoin a strike by district teachers . Joint
School v . Wisconsin Rapids Ed Assn 70 W (2d)'292, 234 NW (2d) 289

Sub (7), providing a $l0 per day fine for whoever violates anr injunction
against a s trike by municipal em p loyer ; withh the fine to be paid by salary de-
du ction, is inapplicable to a labor association composed of such'employes.
Kenosha Unified Sch . Dist v . Kenosha Ed' Asso 70 W (2d) 325, 234'NW (2d)
311 .
Managerial employes are those who participate in the formulation, deter-

mination and implementation of management policy or possess effective au-
thor ity to commit employer's resources : Milwaukee v . WERC, 71 W (2d) 709,
239 NW (2d) 63
WERC orderr under (4) (d) 22 a determining the voting unit and directing

an election be held is not reviewable under ch 22'7 . West Allis v WERC, 72 W
(2d) 268,'240 NW (2d) 416 .
M andatory subjects of collective bargaining under (1) (d), 1981 slats . [now

(1)(a)] between teachers' association, school board discussed . Beloit Edu-
cat:on ."mss:. ::'ERC, 73 W(2d) 43, 242 R JJ (2d) 231

See note to 788 .t0 .citing Jt :School Dist No 10 v. J efferson Ed . Asso,'78
W (2d) 94, 253 NW (2d) 536,

Collective bargaining is rented regarding decisions primarily related to
wages, ho urs and conditions of employme n t; it is not mandatory where deci-
sion is primarily related to formul ation or management, of public policy Uni-
fied S D . No I of Racine County v . WERC, 81 W (2d) 89, 259 NW (2d) 724 .

S ee note to 62.13,citing G lendale Prof . Policemen's Assoo v Glendale, 83
W (2d) 90. 264 NW (2d) 594(1978)

I n applying doctrine of primary jurisdiction, trial court did not abuse dis-
cre tion by transferring case involving prohibi ted practice under (3) (a) I to the
commission after all cons titutional issues h ad been resolved, Browne v . M il-
waukee Bd : of School Directors, 83 W (2d),316, 265 NW (2d) 559 (1978).

Under (3) (a) 6, municipa l emp l oyer may deduct union dues from paycheck
.of minority union member, M ilw . Fed. of Teachers, Local No 252 v . WER C,
83 W (2d),588, 266 NW (2d) 314 . (1978) ::

See note to 788 .10, citing Madison Metropolitan School Distt v W ERC, 86
W (2d) 249, 272 NW (2d) 314 (Ct App . 1978)
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Wisconsin's municipal labor law : A need for change .. Mulcahy and
R uesch, 64 MLR 103(1980) .

Fina l offer interest arbitration in Wisconsin : Legislative history, partici-
pant attitudes, future trends . Clune and Hyde. 64 MLR 455 (1981) .

Fact-finding in publ ic employment disputes . Marshall, 43 WBB, No . 6 .
P ublic sector co ll ective bargaining, Anderson, 1973 WLR 986
Im partia l decisionmaker-authority of school board to dismiss s triking

teachers . 1977 WLR 52 1 ,
Final offer mediation-arbitration and the limited right to strike : Wiscon-

sin's new municipal employment bargaining l aw . 1979 WLR 16'7.
Union security in the pub lic sector: Defining political expenditures related

to collective bargaining. 1980 WLR 134 .

111 . 71 . General provisions . (1) The commission may adopt
reasonable rules relative to the exercise of its powers and
authority andd proper rules to govern its proceedings and to
regulate the conduct of all elections and hearings . . The
commission: shall, upon request, provide a transcript of a
proceeding to any party to the proceeding for a fee prescribed
by the commission at a uniform rate of not less than 60 cents
per page . . All transcript fees shall be deposited into the general
fund; except that fees collected in excess of 60 cents per page
for any transcript produced by a reporter who is not em-
ployed by the commission shall be deposited under the
appropriation in s . 20.425 (1) (g) : .

(2) The commission shall assess and collect a filingg fee of
$25 from the party or parties filing a complaint alleging that a
prohibited practice has been committed under s, '111 70 :(3) ..
The commission shall, assess and collect a filing fee of $25
from the party or parties filing a request that the commission
act as an arbitrator to resolve a dispute involving the interpre-
tation or application of 'a collective bargaining agreement
under s : 11170 (4) (c) 2 or (cm) 4 . If" such a request concerns
issues arising as a result of more than one unrelated event or
occurrence, each such separate event or occurrence shall be
treated as a separate request . Fees required to be paid under
this subsection shall be paid at the time of filing the complaint
or the request for arbitration . A complaint or request for
arbitration is not filed until the date such fee or fees are paid .
Fees collected under' this subsection shall be deposited as
general purpose revenue-earned .

(3) The council on municipal collectivee bargaining shall
provide advice to the commission on the operation of'this
subchapter and may make recommendations relating to the
law The commission may refer to the council for its study
and advice any matter havingg to do with the collective
bargaining between municipal employers and municipal em-
ployes under this subchapter .

(4) The commission shall collect on a systematic basis
information on the operation of'the arbitration law under s .
111, 70 (4) (cm) The commission shall report on the operation
of the law to the legislature on an annual basis .. The report
shall be submitted to the chief' clerk of each house of the
legislature for distributionn to the legislature under s . 13 172
(2).

(5) The commission shall, on a regular' oasis, y~~viue
training programs to prepar e individuals for service as arbi-
trators or arbitration panel members under s 111 .70 (4) (cm) .
The commission shall engage in appropriate promotional
and recruitment efforts to encourage participation in the
training programs by individuals throughout the state, in-
eluding at least 10 residents of each congressional district . .
The commission may also provide training programss to
individuals and organizations on other aspects of collective
bargaining, including on areas of management and labor
cooperation directly or indirectly affecting collective bargain-
ing, The commission may charge a reasonable fee for partici-
pation in the programs,

(6) This subchapter may be citedd as "Municipal Employ-
ment Relations Act" .

History : 1971 c 124; 1973 c . 90; 1981 c 20; 1983 a 27; 1985 a 318 ; 1991 a .
39 '

111 .77 : Settlement of disputes fn collective bargaining
units composed of law enforcement personnel and fire
fighters. In fire departments and city and county law enforce-
ment agencies municipal employers and employes have the
duty to bargain collectively in good faith including the duty
to refrain from strikes or lockouts and to comply with the
procedures set forth below :

(1 ) If a contract is in effect, the duty to bargain collectively
means that a party to such contract shall not terminate or,
modify such contract unless the party desiring such termina-
tion or modification :

(a) Serves written notice upon the other party to the
contract of the proposed termination or modification 180
days: prior to the expiration date thereof' or, if' the contract
contains no expiration date,' 60 days prior to the time it is
proposed to makee such termination or modification . This
paragraph shall not apply to negotiations initiated or occur-
ring in 1971 .

(b) Offers to meet and confer' with the other party for the
purpose of negotiating a new contract or a contract contain-
ing the proposed modifications

(c) Notifies the commission within 90 days after the notice
provided for in par, (a) of the existence of 'a dispute .

(d) Continues in full force and effect without resorting to
strike or lockout all terms and conditions of the existing
contract for a period of'60 days after such notice is given or
until the expiration date of the contract, whichever occurs
later .

(e) Participates in mediation sessions by the commission or
its representatives if' specifically requested to do so by the
commission :

(f) Participates in procedures, including binding arbitra-
tion, agreed to between the parties . .

(2) If there has never been a contract in effect, the union
shall notify the commission within 30 days after the first
demand upon .n the employer of the existence of a dispute
provided no agreement is reached by that time, and in such
case sub. (1) (b), (e) and (fl shall apply.

(3) Where the parties have no procedures for disposition of
a dispute and an impasse has been reached, either party may
petition- the commission to initiate compulsory, final and
binding arbitration of thee dispute .. If' in determining whether
an impasse has been reached the commission finds that any of
the procedures set forth in sub . . (1) have not been complied
with and that compliance would tend to result in a settlement,
it may require such compliance as apretequisite to ordering
arbitration . Tf'after such procedures have been complied with
or the commission has determined that compliance would not
be productive of a settlement and the commission determines
that an impasse has been reached, it shall issue an order
requiring arbitration . The commission shall in connection
with the order for arbitration submit a panel of `_11 aiviiiaivi'S
from which the partiess may alternately strike names until a
single name is left, who shall be appointed by the commission
as arbitrator, whose expenses shall be shared equally between
the parties .. Arbitration proceedings under this section shall
not be interrupted or terminated by reason of'any prohibited
practice charge filed by either party at any time . .

(4) There shall be 2 alternative forms of arbitration :
(a) Form 1 The arbitrator shall have the power to deter-

mine all issues in dispute involving wages, hours and condi-
tions of employment .

(b)Form 2 The commission shall appoint an investigator
to determine the nature of the impasse .. The commission's
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investigator shall advise the commission in writing, transmit-
ting copies of'such advice to the parties of each issue which is
known to be in dispute. Such advice shall also set forth the
final offer of each party as it is known to the investigator at
the time that the investigation is closed . Neither party may
amend its final offer thereafter, except with the written
agreement of',the other', party. The arbitrator shall select the
final offerr of one of the parties and shall issue an award
incorporating that offer without modification .

(5) The proceedings shall be pursuant to form 2 unless the
parties shall agree prior to the hearing that form I shall
control .

(6) In reaching a decision the arbitrator shall give weight
to the following factors:

(a) The lawfull authority of the employer
(b) Stipulations of the parties .
(c) The interests and welfare of the public and the financial

ability of the unit of government to meet these costs . . .
(d) Comparison of the wages, hours and conditions of

employment of the employes involved in the arbitration
proceeding with the wages, hours and conditions of'employ-
ment of'other employes performing similar services and with
other employes generally :

1 . . In public employment in comparable communities ..
2 .. In private employment in comparable communities ..
(e) The average consumer' prices for goods and services,

commonly known as the cost of living.
(f) The overall compensationn presently received by the,

employes, including direct wage compensation, vacation,
holidays and excused time, insurance and pensions, medical
and hospitalizationn benefits, the continuity and stability of
employment, and all other benefits received

(g) Changes in any of the foregoing circumstances during
the pendency of the arbitration proceedings ..

(h) Such other factors, not confinedd to the foregoing,
which are normally or traditionally taken into consideration
in thee determination: of wages, hour'ss and conditions of
employment through voluntary collective bargaining, media-
tion, fact-finding, arbitration or otherwise between the par-
ties, in the public service or, in private employment

(7) Proceedings, except as specifically provided in this
section, shall be governedd by ch . . 788 .

(8) (a) This section applies to law enforcement supervisors
employed by a county having a population of 500,000 or
more. For purposes of such application, the term "municipal
employe" includes such a supervisor,

(b) This section shall not apply to members of a police
department employed by a 1st class city nor, to any city, village
or town having a population of` less than 2,500 .

(9) Section 111,70 (4) (c) 3 and (cm) shall not apply to
employments covered by this section .

History: 1 97 1 c. 247, 307; 1 973 c 64; 1 975 c, 259 ; . 1 97'1 c . 178 ; 1 979 c . 32 s .
92 (15) 1989 a 258 ; 1 991 a 1 .36 :

Arbitra tion under (4) (b), which requires the arbitrator to select the final
offer of one,of tbe parties and then issue an award incorporating that offer
"without modification," does not preclude restatement or alteration of the of-
fer to comprise a proper, final arbitration award' finally disposing of the con-
troversy . Manitowoc v Mani towoc Police Dept.. 70W (2d) 1006, 236 NW (2d)
231

Under the common l aw an arbitrator need not render an account of the
reaso n s for h is award, nor is a written decision required by ch . 298, although
he must weigh the cri teria suggested by (6) Manitowoc v„ Manitowoc Po l ice
Dept 70 W (2d) 1 006, 236 NW(2d) 231 >

Sub. (4) (b) permi ts amendment of final offer after arbi tr at ion peti tion is
filed but b e fore inves tigation is closed even if amendment incl u des proposal s
which were not negotiated before filing of peti t ion. City of Sheboygan v
WERC, 125 W (2d) 1 , 370 NW (2d) 800 (Ct . App . 1985),

Right to strike and compu l sory arbitration : panacea or placebo? Coughlin,
Rader, 58 MLR 205,

111.80 Declaration of policy . The public policy of ' the state
as to labor , relations and collective bargaining in state em-
ployment, in the furtherance of which this subchapter is
enacted, is as follows : .

(1) It recognizes that there are 3 major interests involved :
that of the public , that of the state employe and that of the
state as an employer „ These 3 interests are to a considerable
extent interrelated . It is the policy of' this state to protect and
promote each of these interests with due regard to the
situation and to the rights of the . others,

(2) Orderly and constructive employment relations for
state employes and the efficient administration of state gov-
ernment are promotive of' all these interests, They are largely
dependent upon the maintenance of fair, friendly and mutu-
ally satisfactory employe management relations in state em-
ployment, and the availability of suitable machinery for fair
and peaceful adjustment of whatever controversies may arise „
It is recognized that whatever may be the rights of disputants
with respect to each other in any controversy regarding state
employment relations, neither party has any right to engage
in acts or practices which jeopardize the public safety and
interest and interfere with the effective conduct of public
business.

(3) Where permitted under, this subchapter, negotiations of
terms and conditions of state employment should result from
voluntary agreement between the state and its agents as an
employer; and its employes . For that purpose a state employe
may, if he desires, associate withh others in organizing and in
bargaining collectively through representatives of his own
choosing without intimidations or coercion from any source .

(4) ; It is the policy: of this state, in order to preserve and
promote the interests of ' the public, the state employe and the
statee as an employer alike, to encourage the practices and
procedures of collectivee bargaining in state employment
subject to the requirementss of the public service and related
laws, rules and , policies governing state employment, by
establishing standards of fair conduct in state employment
relations and by providing a convenient, expeditious and
impartial tribunal in which these interests may have their
respective rights determined
" History : 1971 c . 270; 1977 c,' 196 .

This subchapter does not prohibit retroactive contract effective date .. De-
partment of Administration v WERC, 90 W (2d) 426, 280 NW (2d) 150
(1979) ,

Application of open meeting law to duties of WERC discussed .. 68 Arty
Gen . 171

Collective negotiations in higher education; a symposium . . 1971 WLR 1 .
Public sector collective bargaining Anderson, 1973 WLR 986.
The appropriate scope of bargaining in the public sector : The continuing

controversy and the Wisconsin experience Weisberger, 1977 WLR 685 .

141 .81 Definitions . In this subchapter:
(1) "Collective bargaining" means the performance of the

mutual obligation of the state as an employer, by its officers
and agents, and the representatives of its employes , to meet
andd confer ' at reasonable times, in good faith, with respect to
the subjects of' bargaining provided in s . 111 ., 91 . (1) with the
intention of reaching an agreement, or to resolve questions
a rising under such an agreement. The duty to bargain,
however; does not compel either party to agree to a proposal
or require the making of a concession . Collective bargaining
includes the reduction of any agreement reached to a written
and signed' document ..

(2) "Collective bargaining unit" means a unit established
under s . 111 $25 .

(3) "Commission" means the employment relations
commission .
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2 ; Involving the consistent exercise of discretion and
judgment in its performance;

3. Of , such a character that the output produced or the
result accomplished cannot be standardized in relation to a
given period of time ;

4 . Requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an
institution of higher learning or a hospital, as distinguished
from a general academic education o f from an apprenticeship
or from training in the performance of routine mental,
manual or physical processes ; or

(b) Any employe in the classified service who :
1 Has completed the courses of specialized intellectual

instruction and study described in pa r, (a) 4; and
2 Is performing related work under' the supervision of 'a

professional person to qualify himself to become a profes-
sional employe as defined in par . (a) .

(15m) "Program assistant" or "project assistant" means a
graduate student enrolled in the university of Wisconsin
system who is assigned to conduct research, training, admin-
istrative responsibilities or other academic or academic sup-
port projects or, programs, except regular preparation of
instructional materials for courses or manual or cler ical
assignments, under the supervision of ' a member of' the faculty
or academic staff, as defined in s . 36,05 (1) or (8), primarily
fo r the benefit of the university, faculty or academic staff
supervisor or a granting agency .. "Project assistant" or "pro-
gram assistant" does not include a graduate student who does
work which is primarily for the benefit of the student's own
learning and research and which is independent or self-
directed

(16) "Referendum" means a proceeding conducted by the
commission in which employer, or supervisors specified in s ..
111,825 ° (5), in a' collective bargaining unit may cast a secret
ballot on the question of directing the labor organization and
the employer to enter into afair ' -share or maintenance of
membership agreement or to terminate such an agreement .

(17) "Representative" includes any person chosen by an
employe to represent him .

(18) "Strike" includes any strike or other concerted stop-
page of work by employes, and any concerted slowdown or
other' concerted interruption of operations or services by
employer ; or any conceited refusal to work or perform the i r
usual duties as employes of the state .

(19) "Supervisor" means any individual whose principal
work is different from that of his subordinates and who has
authority, in the interest of the employer, to hire, transfer,
suspend, layoff ', recall, pt•omote; discharge, assign, reward or,
discipline employes, or to adjust their grievances, or , to
authoritatively recommend such action, if " his exercise of such
authority is not of 'a merely routine or clerical nature, but
requires the use of independent judgment .

(19m) "Teaching assistant" means a graduate student
enrolled in the university of Wisconsin system who is regu-
larlyassigned teaching and related responsibilities, other than
manual or clerical responsibilities, under the supervision of a
member of the faculty as defined in s. 36,05 (8) .

(20) "Unfair labor practice" means any unfair- labor prac-
tice specified ins, 111 ,. 84.

History: 1971 c. 270; 1975c . 238 ; 1977c. 196; 1 981 c . 112 ; 1983 a . 160, 189,
538 ; 1985 a 29, 42; 1 989 a . 31

111 .815 Duties of state. (1) In the furtherance of this
subchapter, the state shall be considered as a single employer
and employment relations policies and practices throughout
the state service shall be as consistent as practicable . The
department shall negotiate and administer collective bargain-

(4) "Craft employe" .means : a skilled journeyman crafts-
man, including his apprentices and helpers, but shall not
include employes not in direct line of progression in the craft . .

(5) "Department" means the department of employment
relations. :

(6) "Electiod" " means a proceeding conducted by the
commission in which the employes in a collectivee bargaining
unit cast- a secret ballot for collective bargainingg representa-
tives, or for any other , purpose specified in this subchapter .

(7) "Employe" includes :
(a) Any state employe in the classified servicee of the state,

as defined in s .. 230 08, except limited term employes, ses-
sional employes, project employes, supervisors, management
employes and individuals who are privy to confidential
matters affecting the employer-employe relationship , as well
as all employes of the commission

(b) Program, project or, teaching assistants employed by
the university of Wisconsin system, except supervisors, man-
agement employes and individuals who are privy to confiden-
tial matters affecting the employer-employe relationship .:

(c) Assistant district attorneys, except super'visor ' s, man-
agement employes and individuals who are privy to confiden-
tial matters affecting the employer-employe relationship .

(8) "Employer" means the state of Wisconsin :
(9) "Fair-share agreement" means an agreement : between

the employer and a labor organization representing employes
or supervisor's specified in s.. 111 . . 825 (5) under which all of 'the
employer or supervisors in a collective bargaining unit are
required to pay their, proportionate share of thee cost of the
collective bargaining process and contract administration
measured by the amount of dues uniformly required of all
members..

(10) "Joint committee on employment relations" means
the legislative committee created under s , 13 . L11 .

(11) "Labor dispute" means any controversy with respect
to the subjects of ba rgaining prov ided in this subchapter ,

(12) "Labor organization" means any employe organiza-
tion whose purpose is to represent state employer in collective
ba rgaining with the state,, or its agents , on matters pertaining
to terms and conditions of employment ; but the term shall
not include any organization : .

(a) Which advocates the overthrow of the constitutional
form of government in the United States ; or

(b) Which discriminates with regard : to the terms or
conditions of membership because of race, color ; creed, sex,
age, sexual orientation or. . national origin

(12m) ;"- Maintenance of'membership agreement " means an
agreement between the employer and a labor organization
representing employes or , supervisors specified in s .' t11 . 825
(5) which requires that all of the employer or- supervisors
whose dues are being deducted from earnings unde r s 20 921
(1) or 1 . 1 .. 1 .. 84 (i) (f) at the time the agreement takes effect shall
continue to have dues deducted for the duration of the
agreement and that dues shall be deducted from the earnings
of all employer or supervisors who are ::; e u on a , after the
effective date of the agreement :

(13) "Management" includes those personnel engaged
predominately in executive and managerial functions, includ-
ing such officials as division administrators, bureau directors,
institutional heads and employer exercising similar functions
and responsibilities as determined by the commission .

(15) "Professional employe" means :
(a) Any employe in the classified service who is engaged in

work:
1 . Predominantly intellectual and varied in character as

opposed to routine mental, manual, mechanical or physical
:work ;
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Oshkosh, Parkside, Platteville, River Falls, . Stevens Point,
Stout, Superior and Whitewater .

(d) Assistant district attorneys..
(3) The commission shall assign employes to the appropri-

ate collective bargainingunits set forth in subs .. (1) and (2) .
(4) Any labor , organization may petition for recognition as

the exclusive representative of a collective bargaining unit
specified: in sub . : (1) or (2) in accordance with the election
procedures set forth in s. 111 .. 8 .3, provided the petition is
accompanied .d by a 30% showing of interest in the form of
signed authorization cards ,. Each additional labor organiza-
tion seeking to appear on the ballot shall file petitions within
60 days of the date of filing of the original petition and prove,
through signed authorization cards, that at least, 10% of the
employes in the collective bargaining unit want it to be their
representative . An original petition to serve as the initial
representative.e of the collective bargaining unit specified in
sub. (2) (d) may only be filed during the period commencing
on. July 2, 1990, and ending on December 31, 1990 . .

(5) Although supervisors are not considered employes for
purposes of this subchapter, the commission may consider a
petition for a statewidee collective bargaining unit of profes-
sional - supervisors or a statewide unit of nonprofessional
supervisors in the classified service, but the representative of
supervisors may not be affiliated with any labor organization
rep resenting employes For purposes of this subsection , affili-
ation does not include membership in a national, state,
county or municipal federation o f national or international
labor organizations The certified representative of supervi-
sors may not bargain collectively with respect to any matter
other, than wages and fringe benefits as provided in s ., 1] 1 .91
(1) ,

History : 1985. a 29 ; 1985 a . 42 ss . 4 to 6, 8, 18 ; 1985 a 332 ; 1987 a 331 ; 1989
a 31

111.83 Representatives and elections . . (1) Except as pro-
vided in sub (5), a representative chosen for the purposes of
collective bargaining by a majority ofthe employes voting in
a ,collective bargaining unit shall be the exclusive representa-
tive of all of the employer in such unit for the purposes of
collective bargaining Any individual employe, or any minor-
ity,group of' employes in any collective bargaining unit, may
present grievances .to the employer in person, or through
representatives of ' their own choosing, and the employer shall
confer with said employe or group of employes in relationn
thereto if' the majority representative has been afforded the
opportunity to be present at the conference . Any adjustment
resulting from such a conference may not be inconsistent with
the conditions of employment established by the majority
representative and the employer .

(2) Whenever the commission decides to permit employer
to determine for themselves whether they desire to establish
themselves as a collective bargaining unit, such determination
shall be conducted by secret ballot In such instances, the
commission shall cause the balloting to be conducted so as to
show separately the wishes of the employer in the voting
group involved as to the determination of' the collective
bargaining unit

(3) Whenever a question arises concerningg the representa-
tion' of employer in a collective bargaining unit- the commis-
sion shall determine the representative thereof' by taking a
secret ballot of the employes and certifying in writing the
results thereof to the interested parties and to the secretary of
the department .: There shall be included on any ballot for the
election of representatives the names of all labor organiza-
tions- having an interest in representing the employer partici-
pating in the election as indicated in petitions filed with thee
commission ;.. The name of-any existing representative shall be
included on the ballot without the necessity of filing a

ing agreements. To coordinate the employer position in the
negotiation of agreements, the executive branch shall main-
tain close liaison with the legislature relative to the negotia-
tion of agreements and the fiscal ramifications thereof . The
department is responsible for the employer functions of the
executive branch under this subchapter, and shall coordinate
its collective bargaining activities with operating agencies on
matters of agency concern . . The legislative branch shall act
upon those portions of tentative agreements negotiated by
the executive branch which require legislative action :

(2) In the furtherance of the policy under s . 111, :80 (4), the
secretary of the department shall establish a collective bar-
gaining capability within the department outside of the
division of merit recruitment and selection and shall, together
with the appointing authorities 'or their representatives, rep-
resent the state in its responsibility as an employer under this
subchapter . The secretary of the department shall establish
and maintain, wherever' practicable, consistent employment
relations policies and practices throughout the state service .

(3) With regard to collective bargaining activities involving
employes who are assistant district attorneys, the secretary of
the department shall maintain close liaison with the depart-
ment of administration,

History: 1977 c 196 ; 1983 a 27 x'2200 (15) ; 1985 a 42; 1989 a 31 .

911 :82 Rights of state employes . State employes shalll have
the right of self.-organization and the right to form, join or,
assist labor organizations, to bargain collectively through
representatives of their own choosing under this subchapter,
and to engage in lawful, concerted activities for the purpose
of collective bargaining or other mutual aid or protection ..
Such employes shall also have the right to refrain from any or
all of such activities ..

History: 1971.c 2'70,,

11 :1 . 825 Collective bargaining units. (1) It is the legislative
intent that in order to foster meaningful collective bargain-
ing, units must be structured in such a way as to avoid
excessive fragmentation whenever, possible In accordance
with this policy,, collective bargaining units for employes in
the classified service of the state are structured on a statewide
basis withh one collective bargaining unit for each of' the
following occupational groups:

(a) Clerical and related,
(b) Blue collar and nonbuilding ;trades .
(c) Building trades crafts
(d) Security and public safety '<
(e) Technical .
(f) Professional:
1 . Fiscal and staff services
2;, Research, statistics andd analysis..
3, Legal.
4 . Patient treatment,,
5. Patient care :
6 : Social services
7 . Education .
8. Engineering .
9. Science
(2) Collective bargaining units for employer in the unclas-

sified service of'the state shall be structured with one collec-
tive bargaining unit for, each of the following groups :

(a) The program, project and teaching assistants of the
university of Wisconsin-Madison and the university of
Wisconsin-extension,

(b) The program, project and teaching assistants of`the
university of Wisconsin-Milwaukee,

(c) The program, project and teaching assistants of the
universities of Wisconsin-Eau Claire, Green Bay, La Crosse,
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bargaining unit at one or more institutions, and a petition is
filed with the commission indicating a showing of interest by
the employes at an institution which is not a part of the unit
under par . (c) to be represented by a labor organization, the
only question which shall appear on the ballot shall be
whether, the employes desire to participate in collective bar-
gaining . . A petition under this paragraph may only be filed
during June in an even-numbered year'.. If a majority of the
employes voting at the institution who are included within the
collective bargaining unit vote to participate in collective
bargaining, the employes at that institution shall become a
part of that collective ba r gaining unit .

(g) If the collective bargaining unit is represented by a
labor organization and a collective bargaining agreement is in
effect between that labor organization and the employer , and
the employes at an .institution who have not voted to become
a part of' that collective bargaining unit vote to join the unit
under, par' .,. ( f) , such action shall become effective on the day
that the succeedingg collective - bargaining agreement between
the representative andd the employer takes effect .

(h) If a petition is filed under sub . . (6) for the discontinu-
ance of existing representation indicating a showing of inter-
est by 30% of the total number of employes at all institutions
at which employes in the collective bargaining unit have
voted to become a part of the unit , the commission shall hold
an election on that question at all such institutions .. If' a
petitionn is filed under- sub . (6) indicating a showing of ' interest
by 3.0% of the employes at one or more , but not all , of the
institutions at which employes in the collective bargaining
unit have voted to become a part of ' the unit, the commission
shall hold - an election on that question only at the institution
or institutions at which the showing is made ... In such an
election, the only question appear ing on the ballot shall be
whether the employes desire to participate in collective
bargaining.

(i) If a petition is filed under sub . (6) for a change of
existing representation, the commission shall hold an election
on the ` question in accordance with par . (b), except that
participation shall be limited to employes at those institutions
included in the collective bargaining unit who have previ-
ously voted to become a part of the unit . . Runoff' elections
shall be held, as provided in par . (e), when necessary .: At any
such election, if a majority of' . the total number of employes
included in the collective bargaining unit at all institutions at
which employes have voted to become a part ofthe unit elect
not to participate in collective bargaining, regardless of the
result of the vote at any single institution, no representative
may be certified by the commission to represent the employes
at anyy institution within that collective bargaining unit,
unless a new petition and electionn is held under ' par . (b) ..
However, if a majority of the total number of employes
included in the collective bargainingg unit at all institutions at
which employes have voted to become a part of the unit elect
to participate in collective bargaining,, butt a majority of the
employes at one or moree of the institutions elect not to
participate in collective bargaining, then onlyy the employes at
those institutionss electing not to participate shall not be
considered a part of that collective bargaining unit ..

(6) While a collective bargaining agreement between a
labor organization and an employer is in force under this
subchapter', a petition for an election in the collective bar--
gaining unit unifto w the agreement applies may only be filed
during October in the calendar year prior' to the expiration of
that agreement . . An election held under, that petition may be
held only i f the petition is supported by proof that at least
301/6 of' the employer in the collective bargaining unit desire a
change or discontinuancee of existing representation .. Within
60 days of the time thatt an original petition is filed, another
petition may be filed supported by proof that at least 10% of

petition . . The commission may exclude from the ballot one
who, at the time of' the election, stands deprived of his or her
rights under this subchapter ' by reason of ' a prior adjudication
of his or her having engaged in an unfair labor practice .. The
ballot

'
shall be so prepared as to permit a vote against

representationn by anyone named on the ballot .. The commis-
sion's certification of the results of any election is conclusive
as to the findings includedd therein unless reviewed ,unde t s ..
111,07(8)
.(4) <Whenever- an. election has been conducted under sub . .
(3) in which the name of more than one proposed representa-
tive appears on the ballot and results in no conclusion, the
commission may, if' iequested by any party to the proceeding
within 30 days fromm the date of' the certification of the results
of the election, conduct a runoff election . In that runoff
election, the commission shall drop f rom the ballot the name
of the representative who received the least number of ' votes
at the original election„ The commission shall drop from the
ballot the privilege of voting against any representative if the
least number of votes cast at the first election was against
representation by any named representative .

(5) (a) This subsection applies only to the collective bar-
gaining unit specified in s. 111 . 825 (2) (c) :

(b) ` Upon filing of a ,petition with the commission indicat-
ing, a showing of interest of at least 30% of' the employes at an
institution who are included within a collective bargaining
unit to be represented by a labor , organization, the commis-
sion shall hold an election in which the employes in that unit
at that institution mayy vote on the question of representation
The labor organizationn named in any such petition shall be
included on the ballot. Within 60 days of - the time that an
original petition is filed, another ' petition may be filed with
the commission indicating : a showing of interest of at least
10% of the employes at the same institution who are included
in the same collectivee bargaining unit to be represented by
another labor organization, in which case the name of that
labor organization shall be included on the ballot „ If more
than one original petition is filed within a 30-dayy periodd
concerning-employes in the collective bargain i ng unit speci-
fied in s . 11 L825 (2) (c) thee results of all elections held
pursuant to the petitions shall.l be announced by the commis-
sion at the same time Thee ballot shall be prepared in
accordance with sub. (3), except as otherwise provided in this
subsection . .

(c) Notwithstanding s . 111,825. (2) (c), the employes at any
institution included within the collective bargaining unit at
which no - petition is filed and no election is held or at which
the employes indicate, by a majority of those voting in an
election, a desire not to participate in collective bargaining
are not considered to be a par t of that collective bargaining
unit

(d) If at-an election held under par (b), a majority of ` the
employes voting in the collective bargaining unit at all
institutions, in which the choice to participate in collective
bargaining receives a majority of the votes cast elect to be
represented by a single labor- organization, that labor organi-
zation shall be the exclusive r epresentative for all employes in
that collective bargaining unit, : except those excluded under
Par'. . (c) .

(e) If at an election held under pat : (b), a majority of the
employes voting in the collective bargaining unit at all
institutions in which the choice to participate in collective
bargaining receives a majority of the votes cast do not elect to
be represented by a single labor organization the commission
may hold one or more runoff elections under sub . . ,(4) until
one , representative receives a majority of the votes cast ..

(f) Notwithstanding par . (b), if' a labor organization is
certified to represent the employer : within the collective
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The employer shall give notice to the labor organization of
receipt of such notice of termination .

(2) It is unfair practice for an employe individually or in
concert with others :

(a) To coerce or intimidate an employe in the enjoyment of
his legal rights, including those guaranteed under s . 111 . .82 ..

(b) To coerce,, intimidate or induce any officer- or, agent of
the employer to interfere with any of its employes in the
enjoyment of their' legal rights including those guaranteed
under s . 111, :82 or to engage in any practice with regard to its
employes which would constitute an unfair labor practice if
undertaken by him on his own initiative . .

(c) To refuse to bargain collectively on matters set forth in
s 111 .91 (1) with the duly authorized officer or agent of the
employer which is the recognized or certified exclusive collec-
tive bargaining representative of employes specified in s, .
11181 1 (7) (a) in an appropriate collective bargaining unit or
with the certified exclusive collective bargaining representa-
tive of employes' specified in s, 111 81 (7) (b) or (c) in an
appropriate collective bargaining unit. Such refusal to bar-
gain shall include, but not be limited to, the refusal to execute
a collective bargaining agreement previously orally agreed
upon. .

(d) To violate the provisions of'any written agreement with
respect to terms and conditions of employment affecting
employes, including an agreement to arbitrate or to accept
the terms of an arbitration award, where previously the
parties have agreed, to accept such awards .s as finall and
binding upon them .

(e) To engage in, induce or encourage any employes to
engage in a strike, or a concerted refusal to work or perform
their usual : duties as employes :

(f) To coerce or intimidate a supervisory employe, officer
of agent of the employer, working at the same trade or'
profession as its employer; to induce him to become a
member of or act in concert with the labor organization of
which the employe is a member

(3) It is an unfair, labor practice for any person to do or
cause to be done on behalf of or in the interest of employers or
employer, or in connection with or to influence the outcome
of any controversy as to employment relations, any act
prohibited by subs.: (1) and (2) ..

(4) Any controversy concerning unfair labor practices may
be submitted to the commission as provided in s . 111 .07,
except that the commission shall fix hearing on complaints
involving alleged violations of sub, (2) (e) within 3 days after
filing of such complaints, and noticee shall be given to each
party interested by service on him personally, or by telegram,
advising him of the nature of the complaint and of'the date,
time and place of hearing thereon . The commission may in its
discretion appoint a substitute tribunal to hear unfair labor
practice charges by either, appointing a .3-member' panel or
submittingg a 7-member, panel to the parties and allowing each
to strike 2 names. Such panel shall report its finding to the
commission for, appropriate action ;

History: 1971 c 270 ; 1973 c: 212 ; 1983,a 160 ; 1985 a 42 ; 1989 a . 13, 31 ;
1991 a. 289

Employer who terminates state em pl oye in part because of'employe's par-
ticipation in union activi t ies violates SE L R A State v . WERC, 122 W (2d) 132,
361 NW (2d) 660 (1985) .

Unfair l abor practices and collective bargaining regarding pensions as to
state employes discussed 64 Atty . . Gen, 18 .

111 .85 Fair=share and maintenance of membership
agreements . ( 1 ) (a) No fair-share or maintenance of mem-
bership agreement may become effective unless authorized by
a referenduinr. The commission shall order a referendum
whenever it receives a petition supported by proof that at
least 30% of' the employer or supervisors, specified in s ..
111 .825 (5) in a collective bargaining unit desire that a fair-

the employes in the same collective bargaining unit desire a
dif ferent representative . If a majority of the employes in the
collective bargaining unit vote fbr a change ordiscontinuance
of' r'epr 'esentation by any named representative, the decision
takes effect upon expiration of any existing collective bar-
gaining agreement between the employer and the existing
representative .

History : 1971 c . . 270; 1975 c. 238; 1985 a . 42; 1989 a .336 .

111 .84 Unfair labor practices . (1) It is an unfair labor
practice for an employer individually or in concert with
others :

(a) To interfere with, restrain or coerce state employes in
the exercise of their rights gua r anteed in s . 111 . 82 .

(b) Except as otherwise provided in this paragraph, to
initiate, create, dominate or inteif'ere with the formation or
administration of any labor or employe organization or
contribute financial support to it Except as provided in ss .
40.02 (22) (e) and 40,23 (1) (f) 4, no change in any law
affecting the Wisconsin retirement system under ch . 40 and
no action by the employer° that is authorized by such a law
constitutes a violation of ' this paragraph unless an applicable
collective bargaining agreement specifically prohibits the
change or action .. No such change or action affects the
continuing duty to bargain collectivelyy regarding the Wiscon-
sin retirement system under ch . 40 to the extent required by s .
111 ;. 91 .. It is not an unfair labor practice for the employer to
reimburse state employes at their prevailing wage rate for the
time spent during the employe's regularly scheduled hour 's
conferring with the employer's officer's or agents and for
attendance at commission or, court hearings necessary for, the
administration of this subchapter Professional supervisory
or, craft personnel may maintain membership in professional
or craft organizations; however; as members of such organi-
zations they shall be prohibited from those activities related
to collective bargaining - in which the organizations may
engage .;

` (c) To encourage or discourage membership in any labor
organization by discrimination in regard to hiring, tenure or
other, terms or conditions of employment : This paragraph
does not apply to fair-share or maintenance of membership
agreements,

(d) To refuse to bargain collectively on matters set forth in
s. 111 :91 (1) with a representative " of ' a majority of its
employes in an appropriate collective bargaining unit, Where
the employer has a good faith doubt as to whether a labor
organization claiming the support of a majority of its em-
ployes in appropriate collective bargaining unit does in fact
have that support, it may file with the commission a petition
requesting an election as to that claim . It is not deemed to
have refused to bargain until an election has been held and
the results thereof certified to it by the commission A
violation of this paragraph includes, but is not limited to, the
refusal to execute ' a collective bargaining agreement previ-
ouslyorally agreed 'upon

(e) ' To violate any collective bargaining agreement previ-
ously agreed upon by the parties with respect to wages, hours
and conditions of employment affecting state employes,
including an agreement to arbitrate or to accept the terms of
an arbitration award, where previously the parties have
agreed to accept such award as final and binding upon them . .

(f) To deduct labor organization dues from an employe's
earnings, unless the employer has been presented with an
individual order therefor ; signed by the employe personally,
and terminable by at least the end of any year of its life or
earlier by the employe giving at least 30 but not more than 120
days' written notice of such termination to the employer and
to the representative labor organization, except if there is a
fair-share or maintenance of' membership agreement in effect . .
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share or maintenance of membership agreement be entered
into between the employer and a labor organization A
petition may specify that a referendum is requested on a
maintenancee of membership agreement only, in which case
the ballot shall be limited to that question.

(b) For a fair-share agreement to be authorized, at least
two-thirds of the eligible employes or , supervisors voting in a
referendum shall vote in favor , of the agreement . For a
maintenance of membership agreement to be authorized, at
least a- majority of the eligible employes or supervisors voting
in a referendum shall vote in favor of" the agreement . In a
referendum on a fair-share agreement, if 'less than two-thirds :
butmore than one-half of' the eligible employes or supervisors
vote in favor of ' the agreement, a maintenance of membership
agreement is authorized , .

(c) If ' a fair-share or maintenance of membership agree-
ment is authorized in a referendum, the employer shall enter
into such an agreement with the labor organization named on
the ballot in the referendum . Each fair-share or maintenance
of membership agreement shall contain a provision requiring
the employer to deduct the amount of dues as certified by the
labor, organization from the earnings of the employes or
supervisors affected by the agreement and to pay the amount
so deducted to the labor organization Unless the parties
agree to an earlier date, the agreement shall take effect 60
days after certification by the commission that the referen-
dum vote authorized the agreement The employer shall be
held harmless againstt any claims, demands, suits and other
forms of liability made by employes or supervisors or local
labor organizations which may arisee for actions taken by the
employer, in compliance with this section .. All such lawful
claims, demands, suits and other forms of liability are the
responsibility of the labor organization entering into the
agreement .

(d) Under each fair-sha re or maintenance of membership
agreement, an employe or, supervisor who has religious
convictions against dues payments to a labor organization
based on teachings or tenets of ' a church or religious body of
Which he or she is a member shall; ; on request to the labor
organization, have his or her duespaid to a charity mutually
agreed upon by the employe or supervisor and the labor
organisation . Any dispute concerning this paragraph may be
submitted- to the commission for adjudication..

(2) (a) Once authorized, a fair-share or maintenance of
membership agreement shall continue in effect, subject to thee
right of the . employer or, labor organization concerned to
petition the commission to conduct a new referendum . Such
petition must be supported by proof that at least 30% of the
employes or supervisors in the collective bargaining unit
desire that the fai r-share or maintenance of membership
agreement be discontinued .. Upon so finding, the commission
shall conduct a new referendum . If the continuance of the
fair-share or maintenance of membership . agreement is ap-
proved in the referendum by at least the percentage of eligible
voting emnloyes or supervisors required for its initial authori-
zation, it shall be continued in effect, subject to the right of
the employer , or labor; organization to later initiate a further
vote following the procedure prescribed in this subsection ; If
the continuation of the agreement is not supported in any
referendum, it is deemed terminated at the termination of ' the
collective bargaining agreement, or one year from the date of
the certification of ' the result of the referendum ; whichever is
earlier,:

(b) The commission shall declare any fair-share or mainte-
nance - of'membership agreement suspended upon such condi-
tions and for such time as the commission decides whenever it
finds that the labor organization involved has refused on the
basis of race, color, sexual orientation or , creed to receive as a

111.87 Mediation. The commission may appoint any com-
petent, impartial, - disinterested . person to act as mediator in
any labor dispute either upon its own initiative of upon the
request of ' one of the parties to the dispute, It is the function of
such mediator ' to bring the parties together voluntarily under
such favorable auspices as will tend to effectuate settlement of'
the dispute , but neither the mediator nor the commission
shalll have any power of' compulsion in mediation
proceedings . .

History : 1971 c . 270.

111 .88 Fact-finding . (1) If a dispute has not been settled
after a reasonable period of negotiation and after the settle-
ment procedures, if any, established by the parties have been
exhausted, the representative which has been certified by the
commission after an election, or, in the case of a representa-
tive of employes specified in s.. 111 .81 (7) (a), has been duly
recognized by the employer, as the exclusive representative of
employes in an appropriate collective bargaining unit, and
the employer, its officers and agents, after a reasonable
period of negotiation, are deadlocked with respect to any
dispute between them arising in the collective bargaining
process, the paities ; jointly, may petition the commission, in
writing, to initiate- fact-finding under' this section, and to
make recommendations to resolve the deadlock ,.

(2) Upon receipt of a petition to initiate fact-finding, the
commission shall make an investigation with or without a
formal hearing, to determine whether a deadlock in fact
exists .. After its investigation, the commission shall certify the
results thereof '. I f the commission - decides that fact-finding
should ` be initiated, it shall appoint a qualified, disinterested
person or 3-member panel, when jointly requested by the
parties, to function as a fact finder,

,, (3) The fact finder may establish dates and place of
hearings and shall conduct the hearings under rules estab-
lished by the commission . . Upon request, the commission
shall issue subpoenas - for hearings conducted by the fact
finder ., The fact finder may administer oaths .. Upon comple-
tion of'the hearing, the fact finder ' shall make written findings
of fact and recommendations for solution of the disputee and
shall cause the same to be served on the parties and the
commission .. In making such findings and recommendations,
the fact finder shall take into consideration among other
pertinent factors the principles vital to the public interest in
efficient and economical governmental administration . Cost
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member any employe or supervisor in the collective bargain-
ing unit involved, and the agreement shall be made subject to
the findings and orders of'the commission .. Any of'the parties
to the agreement, or any employe or supervisor, covered
thereby, may come before the commission, as provided in s ..
111„07, and petition the commission to make such a finding,

(3) A stipulation for a referendum executed by an employer
and a labor, organization may not be filed until after the
representation election has been held and the results certified .

(4) The commission may, under rules adopted for that
purpose, appoint as its agent an official of the state depart-
ment or agency involved to conduct the referenda provided
for herein ..

History : 1971 c 270; 1981 c. 112 ; 1983 a 160 ; 1985 a. 42..

111 .86 Grievance arbitration . Parties to the dispute per-
taining to the interpretation of 'a collective bargaining agree-
ment may agree in writing to have the commission or any
other appointing agency serve as arbitrator or may designate
any other competent, impartial and disinterested persons to
so serve. Such arbitration proceedings shall be governed by
ch 788,

Histor y: 1971 c . 270; 1979 c . . 32 s . 92 (15); 1985 a 42
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of fact-finding proceedingss shalll be divided equally between
the parties . . At the time the fact finder submits a statement of
his costs to the parties, he shall submit a copy thereof to the
commission at its Madison office .

(4) Nothing herein shall be construed as prohibiting any
fact finder' from endeavoring to mediate the dispute : at any
time prior to thee issuance of his recommendations .

(5) Within 30 days of` the receipt of the fact finder's
recommendations or within such time period mutually agreed
upon by the parties, each partyy shall advise the other, in
writing, as to his acceptance or, rejection, in whole or in part,
of the fact finder's recommendations and, at the same time,
send a copy of such notification to the commission at its
Madison office.. Failure to comply with this subsection,- by
the state employer or employe representative constitutes a
violation of s . 111 .84' (1) (d) or (2) (c) :

History : 1971 c : 270; 1985 a 42,

111 . 89 Strike prohibited. (1) Upon establishing that a strike
is in progress, the employer, may either seek an injunction or
file an unfair- labor practice charge with the commission
under s 111 .84 (2) (e) or, both . . It is the responsibility of the
department to decide whether to seek an injunction or file an
unfair labor practice charge . The existence of an administra-
tive remedy does not constitute grounds for denial of injunc-
tive relief.

(2) The occurrence of a strike and the participation therein
by a state employe do not affect the rights of the employer, in
law or in equity, to deal with the strike, including:

(a) The right to impose discipline, including discharge, or
suspension without pay, of any employe participating
therein ;

(b) The right to cancel the reinstatement eligibility of any
employe engaging therein; and

(c) The right of the employer to request the imposition of
fines, either against the labor organization or the employe
engaging therein, or to sue for damages because of such strike
activity ..

His tory : 1971 c'. 270 ; 1977c,i 196 s, 130 (9) 1977 c, 273; 1985 a, 42; 1989 a
336.

. 111 .90 Management rights. Nothing in this subchapter
shall interfere with the fight of the employer, in accordance
with this subchapter to :

( 1 ) Carry out the statutory mandate and goals assigned to
the agency utilizing personnel, _ methods and, means in the
most appropriate and efficient manner possible,

(2) Manage the employes ofthe agency ; hire,, promote,
transfer, assign or retain employes in positions within the
agency; and in that regard establish reasonable work rules

(3) Suspend, demote discharge or take other appropriate
disciplinary action against the employe for ,just cause ; or to
lay off employes in the event of lack of'wor k or funds or under
conditions where continuation of such work would be ineffi-
cient and nonproductive

Hi s tory : 19'71 c 270 .

111 .91 Subjects of bargaining. (1) (a) Except as provided
in pays: (b) to (e), matters subject to collective bargaining to
the point of impasse are wage rates, consistent with sub.. (2),
the assignment and reassignment of classifications to pay
ranges, determination of an incumbent's pay status resulting
from position reallocation or reclassification, and pay adjust-
ments upon temporary assignment of classified employes to
duties of a higher, classification or downward reallocations of
a classified employe's position ; fringe benefits consistent with
sub: (2); hours and conditions of employment .

(b) The employer shall not be required to bargain on
management rights under s 111 ..90, except that procedures

for the adjustment or, settlementt of grievances or disputes
arising out of anyy type of disciplinary action referred to in s .
111,90 (3) shall be a subject of bargaining.

(c) The employer is prohibited from bargaining on matters
contained in sub, (2 ) .

(cm) Except as provided in sub, (2) (g) and (h) and ss . 40 . 02
(22) (e) and 40 .. 2.3 . (1) (f) 4, all laws governing the Wisconsin
retirement system under ch . 40 and all actions of the employer
that are authorized under any such law which apply to
nonrepresented individuals employed by the state shall apply
to similarly situated employes, unless otherwise specifically
provided in a collective bargaining agreement that applies to
those employes:'

(d) Demands relating to retirement and group insurance
shall be submitted to the employer at least one year prior to
commencement of negotiations .

(e) The employer shall , not be required to bargain on
matter's related to employe occupancy of houses or, other
lodging provided by the state,

(2) The employer is prohibited from bargaining on :
(a) The mission and goals of ' state agencies as set forth in

the statutes .
(b) Policies ; practices and procedures of the civil service

merit system relating to :
i Original appointments and promotions specifically in

cluding recruitment examinations, certification , policies with
respect to probationary periods and appointments, but not
including transfers between positions allocated to classifica-
tions, that are assigned to the same pay range or an identical
pay range in a , different pay schedule, within the same
collective bargaining unit or another collective bargaining
unit represented by the same labor organization . .

2 The job evaluation system specifically including position
classification and reclassification, position qualification stan-
dards, establishment and abolition of classifications, and
allocation and reallocation of positions to classifications ; and
the determination of an incumbent's status, other ' than pay
status, resulting from position reallocations .

(c) Disciplinary actions and position abandonments gov-
erned by s 230 34 (1) , (a), (am) and (ar), except as provided in
those paragraphs .

(d) Amendments to this subchapter .
` (e) Matters related to grants made by the department of
transportation under s . 85 : 107 (3) (b).

(f) Family leave and medical leave rights below the mini-
mum afforded under, s . 103 . 10 . Nothing in this paragraph
prohibits the employer from bargaining on rights to family
leave or ` medical leave which are more generous to the
employe than the rights provided under s . . 1-0 .3 .. 10 .

(g) An increase in benefit adjustment contribution rates
under s. 40 05 (2n) (a) 3 .

(h) The rights of employes to have retirement benefits
computed under s 40,30 .

(i) Honesty testing requirements that provide fewer rights
and remedies to employes than are provided under s.. 111 . . 37 . .

(j) Creditable service to which s . 40 25 (7) (f) applies ..
(4) The secretary of the department, in connection with the

development of' tentative collective bargaining agreements to
be submitted ' under ' s 11192, shall endeavor to obtain
tentative agreements with each recognized or certified labor
organization representing employes or supervisors of em-
ployes specified in s . 111 . 81 (7) (a) and with each certified
labor organization representing employes specified in s .
111 .81 (7) (b) or (c) which do not contain any provision for
the payment to any employe of a cumulative or noncumula-

i 11.88 EMPLOYMENT RELATIONS 91-92 Wis .. Stats . 2396

Electronically scanned images of the published statutes.



t he amount of compensation in recognition of ` or based on
the period of' time an employe has been employed by the state ..

History : 1971 c . 270; 1975 c 39, 224 ; 1977 c . 196; 1979 c 221 ; 1983 a 27;
1985 a 42 ; 1987 a . 27, 287, 331 ; 1989 a 13, .31 .323; 1991 a 269, 289 .

Effective date of state employes' collective bargaining agreement was man-
datory subject of collective bargaining agreement .. Department of Administra-
tion v . WERC, 90 W (2d) 426, 280 NW (2d) 150 (1979) .

Unfair labor practices and collective bargaining regarding pensions as toi
state employes discussed .. 64 Atty Gen .. 18 .

111 .915 Labor proposals. The secretary of ' the department
shall notify and consult with the joint committee on employ .
ment relations, in such form and detail as the committee
requests, regarding substantial changes in wages, employe
benefits, personnel management, and program policy con-
tract provisions to be included in any contract proposal to be
offered to any labor organization by the statee or to be agreed
to by the state before such proposal is actually offered or
accepted . :

History : 1977 c 196

111 .92 Agreements . (1) Any tentative agreement reached
between the department, acting for the executive branch, and
any labor organization shall after official r atification by the
labor organization, be submitted by the department to the
joint committee on employment relations, which shall hold a
public hearing ' before determining its approval ' or disap-
proval„ If the committee approves the tentative agreement, it
shall introduce in a bill or companion bills, to be put on the
calendar or referred to the appropriate scheduling committee
of each house, that portion of the tentative agreement which
requires legi slative action for, implementation, such as salary
and wage adjustments, changes in fringe benefits, and any
proposed amendments, deletions or additions to existing law
Such bill or companion bills are not subject to ss 13 :09.3 ('i) ,
1 '. .3 . . 50 (6) (a) and (b) ' and 16 .47 (2) The committee may,
however, submit suitable portions of the tentative agreement
to appropriate legislativee committees for advisory recom-
mendations on the proposed 'terms . The committee shall
accompany the introduction of such proposed legislation
with a message that informs the legislature of' the committee's
concu rrence with the matters under consideration andwhich
recommends the passage of such legislation without change , .
If" the joint committee on employment relations does nott
approve the tentative agreement, it shall be returned to the
parties for renegotiation: If " the legislature does not adopt
without change that portion of the tentative agreement

-introduced by the joint committeee on employment relations,
the tentative agreement shall be retu rned to the parties for
renegotiation

(2) No portion of any . tentative agreement shalll become
effective separately.

_ (3) Agreements shall coincide with the fiscal ,year ', or
biennium :

, ; (4) . It is the declared intention under this subchapter, that
the negotiation of collective bargaining agreements and their
approval by the parties should coincide with the overall fiscal
planning and processes of the state

(5) Notwithstanding any other provision of' the statutes, all
compensation adjustments for state employes shall be effec-
tive on the beginning date of the pay period nearest the
statutory or administrative date :.

History : . 1971. c, 270 ; 1977 c . 196 s : 130 (9) ; 1981 c.. 20 s.. 2202 (3 .3) (b); 1981
c ; 126,391 ; 1985 a 42 `s 29 ; 1989 a 3.36 .

Matters within the scope of bargaining under 111 , 91, agreed to by the de-
partment of administration and a state employe union,, are not effective until
submitted as tentative agreements to and approved ' by'the

Joint Committee on
Employment Relations 67 Atty Gen 38. -
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111 .93 Effect of labor organization ; status of existing
benefits and rights . (1 ) If"no collective bargaining agreement
exists between the employer and a labor organization repre-
senting classified employes in a collective bargaining unit for,
which a representative is recognized or certified, employes in
the unit shall retain the right of appeal under s . . 2.30..44 . .

(2) All civil service and other applicable statutes concern-
ing wages, fringe benefits, hours and conditions of employ-
ment'apply to employes specified in s.. 11181 (7) (a) who are
not included in collective bargaining units for which a repre-
sentative is recognized or certified and to employes specified
in s 111 .81 (7) (b) or (c) who are not included in a collective
bargaining unit for which a representative is certified .

( 3) Except as provided in ss . 40 . .05, 40 .80 (3), 111,91 (1)
(cm) and 230,88 (2) (b), if a collective bargaining agreement
exists between the employer and a labor, organization repre-
senting employes in a collective bargaining unit, the provi-
sions of that agreement shall supersede the provisions of"civil
service:e and other applicable statutes, as well as rules and
policies of'the board of regents of'the university of Wisconsin
system, related to wages, fringe benefits, hours and condi-
tions of employment whether or, not the matters contained in
those statutes, rules and policies are set forth: in the collective
bargaining agreement .

History : 1971 c, 270, 336 ; .1979 d, 196 s ' 1 .31 ; 1981 c . 187 ; 1983 a 46, 409 ;
1985 a, 42 ; 1989 a„ 13, 31 :

111 .94 Rules, transcripts, training programs, fees. (1)
The commission may adopt reasonable and proper rules
relative to the exercise of itss power's and authorityy and proper
rules to govern its proceedings and to regulate the conduct of
all elections and hearings The commission shall, upon re-
quest, provide a transcript of a proceeding to any party to the
proceeding for a fee prescribed by thee commission at a
uniform rate of'not less than 60 cents per page All transcript
fees shall: be deposited into the general fund, except that fees
collected in excess of 60 cents per page for' any transcript
produced by a reporter who is not employed by the commis-
sion shall be deposited under the appropriation in s .. 20 .425
(1)(9),

(2) The commission shall assess and collect a filing fee of
$25 from'theparty or parties filing a complaint alleging that
an unfair labor practice has been committed under s . 111,84
The commissionshall assess and collect a filing fee of" $25
from the party or, parties filing a request that the commission
act as an arbitrator to resolve a dispute involving the interpre-
tation or application of a collective bargaining agreement
under s. 111 .86 If such a request concerns issues arising as a
result of more than one unrelated event or, occurrence, each
such separate" event or occurrence shall be treated as a
separate request. Fees required to be paid under this subsec-
tion shall be paid at the time of filing the complaint or the
request f'or' arbitration : A complaint or request for- arbitra-
ton is not filed until the date such fee or fees are paid . Fees
collected under 1111 5 subsection shall be . deposited as genet al
purpose revenue-earned.

(3) The commission may provide training programs to
individuals and organizations on collective bargaining, in-
cluding on areas of management and labor cooperation
directly or indirectly affecting collective bargaining, and may
charge a reasonable fee for, participation in the programs .
History: 1971 c. 270 ; 1973 c . 90;7981 c. 20; 1983 a 27; 1991 a 39
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