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SUBCHAPTER I
DEFINITIONS |

144.01 Definitions. In this chapter, unless the context re-
quires otherwise:

(1) ““Air pollution” means the presence in the atmosphere
of one or more air contaminants in such quantities and of
such duration as is or tends to be injurious to human health or
welfare, animal or plant life, or property, or would unreason-
ably interfere with the enjoyment of life or property.

(2) - “Department” means the department of natural
resources. '

(3) “Environmental pollution” means the contaminating
or rendering unclean or rmpure the air, land or waters of the
state, or making the same injurious to public health, harmful
for commercial or recreational use, or deleterious to fish,
bird, animal or plant life.

4) “Garbage” means_discarded materials resulting from
the handling, processing, storage and consumption of food.

(4m) “Hazardous substance” means any substance or
combination of substances including any waste of a solid,
semisolid, liquid or gaseous form which may cause or signifi-
cantly contribute to an increase in mortality or an increase in
serious irreversible or incapacitating reversible illness or
which may pose a substantial present or potential hazard to
human health .or the environment because of its quantity,
concentration or physical, chemical or infectious characteris-
tics. This term includes, but is not limited to, substances
which are toxic, corrosive, flammable, irritants, strong sensi-
tizers or explosives as determined by the department.

(5) “Industrial- wastes” include liquid or other wastes
resulting from any process of industry, manufacture, trade or
business or:the development-of any natural resource.

-(6) “Municipality” means any city, town, village, county,
county utility district, town sanitary district, public inland
lake protection and rehabilitation district or metropolitan
sewage district.

(7) “Nonprofit-sharing corporation” means a nonstock
corporation organized under ch. 181 or corresponding prior
general corporation faws.

(8) ““Other wastes™ include all other substances, except
industrial wastes and sewage, as the latter term is defined in s.
144.01, which pollute any of the surface waters of the state.
The term also includes “unnecessary siltation” resulting from
operations such as the washing of vegetables or raw food
produgcts, gravel washing, stripping of lands for deve]opment
of subdivisions, highways, quarries and gravel pits, mine

drainage, cleaning .of vehicles or barges or gross neglect of

land-erosion.

{9) “Owner’” means the state, county, town, town sanitary
district, city, village, metropolitan sewerage district, corpora-
tion, firm, company, institution or individual owning or

operating any water supply, sewerage or water system or
sewage and refuse disposal plant.

(9m) “Person” means an individual, owner, operator,
corporation, partnership, association, municipality, inter-
state agency, state agency or federal agency.

(10) “Pollution” includes contaminating or rendering un-
clean or impure the waters of the state, or making the same
injurious to public health, harmful for commercial or recrea-
tional use, or deleterious to fish; bird, animal or plant life."

(11) “Refuse” means all matters produced from industrial
or community life, subject to decomposition, not defined as
sewage.-

(12) “Secretary means the secretary of natural resources.

(13) “Sewage” means the 'water carried wastes created in
and to be conducted away from residences, industrial estab-
lishments, and public burldmgs as defined in s. 101.01°(2),
with such surface water or groundwater as may be present.

(14) “Sewerage system’” means all structures, conduits and
prpe lines by which sewage is collected and disposed of, except
plumbmg inside and in connection with burldmgs served, and
service pipes from building to street main.

(15) “Solid waste”” means any garbage, refuse, sludge from
a waste treatment plant, water supply treatment plant or air
pollution control facility and other discarded or salvageable
materials, including solid, liquid, semisolid, or contained
gaseous materials resulting from industrial, commercial, min-
ing and agricultural operations, and from community activi-
ties, but does not include solids or dissolved material in
domestic sewage, or solid or dissolved materials in rmgatron
return flows or industrial discharges which are point sources
subject to permits under ch. 147, or source, special nuclear or
by-product material as defined under s. 140,52. ‘

(17) “System of plant” includes water and sewerage sys-
tems and sewage and refuse disposal plants.

(18) ‘Wastewater” means all sewage.

(19) “Waters of the state” inctudes those portions of Lake
Michigan and Lake Superior within the boundaries of Wis-
consin, and all lakes, bays, rivers, streams, ‘springs, ponds,
wells, impounding reservoirs, marshes, watercourses, drain-
age systems and other surface water or groundwater, natural
or artificial, public or private,' within the . state or its
jurisdiction, - '

(20) “Water supply” means the sources and therr sur-
roundrngs from which water is supplied for drrnkmg or
domestic purposes.

(21) “Waterworks,” or “water' system’ means all struc-
tures, conduits and appurtenances by means of which water is
delivered to consumers except’ piping and fixtures inside
burldmgs served and service pipes from burldmg to street

main.
History: 1971 ¢ 185s. 7; 1975 ¢. 197: 1979 ¢ 34 ss 972dg to 977e 978k
1979 ¢. 221; 1981 ¢. 374; 1983 a 36: 189; 1987 a. 403
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SUBCHAPTER 11
WATER AND SEWAGE

144.02 Sanitary survey. (1) The department is authorized
to act with the U.S. geological survey in determining the
sanitary and other conditions and nature of the natural water
supplies of the state of Wisconsin, such water survey to have
for its objects:

(a) To déetermine the nature and condmon of the unpol-
luted natural water supplies of the state.

_(b) To determine to what extent the natural waters are
being contaminated by sewage from cities. ‘

(c) To determine to what extent the natural waters are
being polluted by industrial wastes, and in what way these
wastes might be utilized for beneficial purposes.

(¢) To assist in determrmng the best source of water
supplies.:

(2) The department is hereby empowered and instructed to
make the necessary rules-and regulations, in conjunction with
the U:S. geological department, .to carry this section into
effect.

Hrstory 1971 ¢ 164

144.025 Department of natural resources—water re-
sources. (1) STATEMENT OF POLICY AND PURPOSE. The depart-

ment of natural resources shall serve as the central unit of

state. government to protect, maintain and improve the
quality and management of the waters of the state, ground
and surface, public and private. Continued pollution of the
waters of the state has aroused widespread public concern. It
endangers public health and threatens the general welfare. A
comprehensive action program ‘directed at all present and
potential sources of water pollution whether home, farm,
recreational, municipal, industrial orcommercial is needed to
protect human life and health, fish and aquatic life, scenic and
ecological values ‘and domestic, municipal, recreational, in-

dustrial, agricultural and other uses of water. The purpose of

this. section is to grant necessary powers and to organize a
comprehensive program under a single state agency for the
enhancement of the qualrty management and protection of all
waters of the state, ground and surface, public and private.
To: ‘the end: that these vital purposes may be accomplished,
this section and all’ rules and orders promulgated under this
section shall be hberally construed in favor of the policy
objectives set forth in this section. In order to achieve the
policy objectives of this section, it is the express policy of the
state- to mobilize governmental effort: and resources at all
levels, state, federal and local, allocating such effort and

resources to accomplish the greatest result for the people of

the state as-a. whole. Because of the importance of Lakes
Superror and Michigan and Green Bay as vast water resource
reservoirs, water quality standards for those rivers emptying
into Lakes Superior and Michigan and Green Bay shall be as
high as is practicable.

(2) POWERS AND DUTIES. (a) The department shall have
general supérvision and control over the waters of the state. It
shall carry out the planning, management and regulatory
programs necessary for implementing the policy and purpose
of this ‘chapter. The department also shall formulate plans
and programs for the prevention and abatement of water
potlution and for the maintenance and improvement of water
quality. -

(b) 1. The department shall promulgate rules settmg stan-
_dards of water quality to be applicable to the waters of the
state, recognizing that different standards may be required
for different waters or portions thereof. Water quality stan-
dards shall consist of the designated uses of the waters or
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portions thereof and the water quality criteria for those
waters based upon the designated use. Water quality stan-
dards shall protect the public interest, which include the
protection of the public health and welfare and the present
and prospective future use of such waters for public and
private water supplies, propagation of fish and aquatic life
and wildlife, domestic and recreational purposes and agricul-
tural, commercial, industrial and other legitimate uses. In all
cases where the potential uses of water are in conflict, water
quality standards shall be interpreted to protect the general
public interest.

2. In adopting or revising any water quality criteria for the
waters of the state or any designated portion thereof, the
department shall do all of the following:

a. At least annually publish and provide public notice of
water quality criteria to be adopted, revised or reviewed in the
following year.

b. Consider information reasonably available to the de-
partment on the likely social, economic, energy usage and
environmental costs associated with attaining the criteria and
provide a description of the economic and social considera-
tions used in the establishment of the criteria.

c. Establish criteria. which are no more. stringent .than
reasonably necessary to assure attainment of the designated
use for the water bodies in question.

d. Employ reasonable statistical techniques, where appro-
priate, in interpreting the relevant water quality data

¢. Develop a technical support document which identifies
the scientific data utilized, the margin of safety applied and
any facts and interpretations of those data applied in deriving
the water quality criteria, including the persistence,
degradability and nature and effects of each substance on the
designated uses, and which provides -a summary of the
information considered under this paragraph.

-3, Subdivision 2 does not apply to rules promulgated under
this' paragraph by the department for any substance before
November 10, 1987.

4. By April 1, 1989, the department shall review, in
accordance with ‘subd. 2, and as necessary revise all water
quality criteria, except those for dissolved oxygen, tempera-
ture, pH and ammonia, adopted under-this paragraph before
November 10; 1987."

5. The department shall comply with this paragraph with
respect to all water quality criteria adopted or revised after
November 10,:1987.

(c) The department may-issue general orders, and adopt
rules applicable throughout the. state for the construction,
installation, use and operation of practicable and available
systems, methods and means for preventing and abating
pollution of the waters of the state. Such general-orders and
rules shall be issued only after an opportumty to be heard
thereon has been afforded to interested parties

(d) 1 The department may issue special orders directing
partrcular owners to secure such operating results toward the
control'of pollution of the waters of the state as the depart-
ment prescribes, within a specified time. Pending efforts to
comply with any order, the department may permit continu-
ance of operations on such conditions as it prescribes. If any
owner cannot comply with an-order within the time specified,
the owner may, before the date set in the order, petition the
department to modify the order. The department may modify
the order, specifying in writing the reasons therefor. If any
order is not complied with within the time period- specified,
the department shall immediately notify the attorney general
of this fact. Within 30 days thereafter, the attorney general
shall forthwith commence an action under s. 144.98.
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2. The department may issue temporary emergency orders
without ‘prior hearing when the department determines that
the protection of the public health necessitates such immedi-
ate action. Such emergency orders shall take effect at.such
time as the department determines. As soon as is practicable,
the department shall hold a public hearing after which it may
modify or rescind the temporary emergency order or issue a
special order under subd. 1.

(e) No wells shall be constructed, installed or operated to
withdraw water from underground sources for any purpose
where the capacity and rate of withdrawal of all wells on one
property is in excess ‘of 100,000 gallons a day without first
obtaining the approval of ‘the department. If s. 144.026
applies to the proposed construction; the application shall
comply with s. 144.026 (5) (a). If the department finds that the
proposed ‘withdrawal will adversely affect or reduce the
availability of water to any public utility in furnishing water
to or for the public or does not meet the grounds for approval
specified under s. 144.026 (5) (d), if applicable, it shall either
withhold its approval or grant a limited approval under
which it imposes such ‘conditions as to location, depth,
pumping capacity, rate: of flow and ultimate use so that the
water supply of any public utility engaged in furnishing water
to or for the public will not be impaired and the withdrawal
will conform to the requirements of s. 144.026, if applicable.
The department shall require each person issued an approval
under this paragraph to report that person’s volume and rate
of withdrawal; as defined under s. 144.026 (1) (m), and that
person’s volume ‘and rate of water loss, as defined under s.
144.026 (1) (L), if any, in the form and at the times specified
by the department. The department may issue general or
special orders it considers necessary to ensure prompt and
effective administration of this paragraph.

(f) The department shall make investigations and inspec-
tions to insure compliance with any: general or special order
or rule which it issues. In the exercise of this power the
department may require the submission and approval of
plans for the installation of systems and devrces for handling,
treating or disposing of any wastes..

(g) The department may conduct scientific experiments,
inivestigations, waste treatment demonstrations and research
on any matter under its jurisdiction It may establish pilot
plants, prototypes and facilities in connection therewith and
lease or purchase land or equipment.

- (h) The department, upon request, shall consult with and
advise.owners having installed or about to install systems or
plants, as to the most approprrate water supply and the best
method of providing for its purity, or as to the best method of
disposing of wastewater, including operations and mainte-
nance, taking into consideration the future needs of the
community for protection of its water supply. The depart-
ment shall not be required to prepare plans.

.(i) The department shall supervrse chemical treatment of
waters forthe Supl,u ession of a.sae aquatrc weeds, wimmer
itch'and other nuisance-producing plants and organisms. It
may purchase equipment and may make a charge for the use
of 'the same-and for materials furnished, together with a per
diem charge for any services performed in such work. The
‘charge shall be sufficient to reimburse the department for the
use.of the equipment, the actual cost of materials furnished,
and the actual cost of the services rendered.

" () The department may enter into agreements with- the
responsible authorities of other states, subject to approval by
the governor, relative to methods, means and measures to be
employed to control pollution of any-interstate streams and
other waters and to carry out such agreement by appropriate
general and special orders. This power shall not be deemed to

q?
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extend to the modification of any agreement with any other
state concluded by direct legislative act, but, unless otherwise
expressly provided, the department shall be the agency for the
enforcement of any such legislative agreement.

- (k) The department may order or cause the abatement of
any nuisance affecting the waters of the state under ss. 146.13
and 146.14.

(L) The department shall promulgate rules establishing an
examining program for the certification of operators of
waterworks, wastewater treatment plants and septage servic-
ing vehicles operated under a license issued under s. 146.20
(3), setting such standards as- the department finds necessary
to accomplish the purposes of this chapter, including require-
ments for continuing education. The department may charge
applicants a fee for certification. All moneys collected under
this paragraph for the certification of operators of water-
works, wastewater treatment -plants and septage servicing
vehicles shall be credited to the appropriation under s. 20.370
(2) (bL). No person may operate a waterworks, wastewater
treatment plant or septage servicing vehicle without a-valid
certificate issued under this paragraph. The department may
suspend or revoke a certificate issued under this paragraph
for a-violation of any statute or rule relating to the operation
of a waterworks or wastewater treatment plant or to septage
servicing, for failure to. fulfill the continuing education re-
quirements or as provided under s. 145.245 (3). The owner of
any wastewater treatment plant shall be, or shall employ, an
operator certified under this paragraph who shall be respon-
sible for plant operations, unless the department by rule
provides .otherwise. In this paragraph, “wastewater treat-
ment plant” means a system or plant used-to treat industrial
wastewater .domestic wastewater or any combination of
industrial wastewater and domestic wastewater.

(m) Orders issued by the department shall be signed by the
person designated by the board

(p) Beginning January 1, 1967, any provision of the state
plumbing code:which sets specrfrcatrons for septic tanks and
their installation shall be void unless it has been approved by
the department.

(q) The department may pr ohrbrt the installation or use of
septic tanks in any area of the state where the department
finds that the use of septic tanks would impair water quality.

‘The department shall prescribe alternate methods for waste

treatment and disposal in such prohibited areas.

(r) If the department finds that a system or plant tends to
createa nuisance or menace to health or comfort, it shall
order the owner:or the ‘person in charge to secure such
operating - results  as the department prescribes, within a
specified time. If the order is not complred with, the depart-
ment may ‘order designated changes in operation, andif
necessary, alterations or extension to the'system or plant, ora
new system or plant, If the department-finds that the absence
of 2 municipal system or:plant tends to create a nuisance or
menace to health or comfort, it may. order the city, village,
town or town sanitary district embracing the area where such
conditions exist to prepare and file complete plans of a
corrective system as provided by s. 144.04, and. to construct
such system within a specified time. ~

(s) In cases of noncompliance with any order issued under
par. (d), (1) or (u), the department may take the action
directed by the order, and collect the costs thereof from the
owner to whom the order. was directed. The department shall
have ‘all the necessary’ powers needed to carry out this
paragraph including powers granted municipalities under ss
66.076 and 66.20 to 66.26. 1t shall also be eligible for financial
assistance under ss. 144.21, 144.24, 144.241 and-144.2415.
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(t) The department may establish, administer and maintain
a safe drinking water program no less stringent than the
requirements of the safe drinking water act of 1974, P.L. 93-
523, 88 Stat. 1660.

(u). Under: the procedure specified in par. (v), the depart-
ment, in consultation with the department of agriculture,
trade and consumer protection, may order or cause the
abatement of pollution which the department has determined
to be significant and caused by a nonpoint source, as defined
in's. 144.25 (2) (b), including pollution which causes the
violation of‘a water quality standard, pollution which signifi-
cantly-impairs aquatic habitat or organisms, pollution which
restricts navigation due to sedimentation, pollution which is
deleterious to human health or pollution which otherwise
significantly impairs water quality, but not. including any
pollution caused primarily by animal waste.

(v) 1. If the department determines under par. (u) that
significant pollution is caused by a nonpoint source, the
department shall send a written notice of intent to issue an
order to abate the pollution to the person whom the depart-
ment determines to be responsible for the nonpoint source, to
the department of agriculture, trade and consumer protection

"and ‘to the land conservation committee created under s.
92.06 in every county in which the nonpoint source is located.
The notice -shall describe the department’s findings and
intent, and shall include a date by which that person is
required to abate the pollution. That date shall be at least one
year “after the date of the notice ‘unless the department
determines that the pollution is causing or will cause severe
water quality degradation that could be mitigated or pre-
ventéd by abatement action taken in less than one year. In its
determination under this’ paragraph, the department shall
consider the nature of the actual or potential damage caused
by the pollution and the feasibility of measures to abate that
pollution.

2. If the nonpomt source which is the sub]ect of a notice
under subd. 1-is-agricultural, the department of agriculture,
trade and:consumer protection.shall do all of the following:

a. Upon receipt of the notice and in cooperation with the
.land conservation. committee, provide. to.the person whom
the -department -has. determined to ‘be responsible for: the

nonpoint:source a listing of-management practices which, if

followed, would reduce. pollution to an amount which the
department of natural resources determines to be acceptable.
‘The -list shall, with reasonable- limits,. set forth all of the
options which are available to the person to reduce pollution
to.that amount of pollution, and shall include an explanation
of financial aids- and technical assistance which may be
available to the person for the abatement of pollution from
the department of agriculture, trade and consumer protection
under's..92.14 and from other sources.
b. Issue a report to- the department within one year after
‘the date of the notice which describes the actions taken by the
- person whom the department has determined to be responsi-
‘ble for: the nonpoint source and a recommendation as to
whether the department should issue an order to abate the
pollution:caused by ‘that nonpoint source. Notwithstanding
subd. 1, the department may not issue an order to abate that
pollution until the department receives. that report unless the
department determines that the pollution is-causing or will
cause severe water quality'degradation which could be miti-
gated or prevented by abatement actiontaken in less than one
<year and unless the department of agriculture, trade and
consumer ‘protection files-a.concurring determination in
writing with the department within 30 days after receiving
notice of the department’s determination.

91-92 Wis. Stats. 2664

(6) Personnel of all state agencies shall report any evidence
of water pollution found by them to the department.

(7) Any owner or other person in interest may secure a
review of the necessity for and reasonableness of any order of
the department under this section in the following manner:

(a) They shall first file with the department a verified
petition setting forth specifically the modification or change
desired in such order. Such petition must be filed within .60
days of the issuance of the orders sought to be reviewed.
Upon receipt of such a petition the department shall order a
public hearing thereon and make such further investigations
as it shall deem advisable. Pending such review and hearing,
the department may suspend such orders under terms and
conditions to be fixed by the department on application of
any such petitioner. The department shall affirm, repeal or
change the order in question within 60 days after the close of
the hearing on the petition..

(b) The'determination of the department shall be subject to
review as‘provided in ch. .227.

History: 1971:c. 307;.1973¢. 243; 1975.¢. 349; 1977 c. 29, 418:1979¢c. 34 ss
972f to 972m, 2102 (39) (d), (g); 1979 c. 89, 176, 177; 1981 ¢. 3745 131;1985a
60; 1987 a. 27; 60, 297, 399, 403; 1989 a - 31, 366; 1991 a. 39

The supreme-court-overrules, its decision in Huber (117 W (2d)-355) and
adopts the so-called American rule for liability on use of underground waters.
State'v. Michels Plpelme Construction, Inc. 63 W’ (2d) 278, 217 NW (2d) 339,
219°NW (2d) 308

Supplying of water to lts inhabitants by a municipality is not a proprietary
function immune from the provisions of ch 144 because the protection of
public health is a matter of state-wide conicern over which the legislature may

exercise its police powers to insure.a healthful water supply. See note to 66 065.
Village of Sussex v. Dept. of Natural Resources, 68 W (2d) 187, 228 NW (2d)
173,

Department is‘authorized, not required, to set standards for sewer exten-
sion approvals and may process sewer extension applications on a case by case
basis under (2) (c). Wis Environmental Decade v. DNR, 82 W (2d) 97, 260
NW-: (2d) 674

Madison’s power.to forbld chemxcal treatment of Madison lakes was with-
drawn by (2) (i). Wis. Environmental Decade Inc. v DNR, 85 W (2d) 518, 271
NW (2d) 69 (1978)

The department of natural resources has the authority to order a munici-
pality to construct a public watet supply under (2).(r), upon a finding that the

‘absence of a public water supply constitutes a nuisance or menace to health or

comfort, even though the electors of the municipality voted against construc-
tlon in a referendum. 60 Atty. Gen. 523

A’municipality has no jurisdiction over chemical treatment of waters to
suppress. aquatic.nuisances. The department.is granted statewide supervision
over aquatic nuisance control under (2) (i) Applications for permits to chemi-
cally treat aquatic nuisanices under (2) (i) may be denied even though statutory
and regulatory requirements have been met if such chemical treatment would
be counter-productive in achieving the goals set out in (1) 63 Atty Gen. 260.

Department regulatory power over wetlands discussed 68 Atty Gen. 264

The ‘public trust doctrine. 59'MLR 787.

Theories of water pollution litigation. Davis, 1971 WLR 738.

Carrying capacity controls for recreation watex uses. Kusler, 1973 WLR 1

144.0255 Municipal clean drinking water grants. (1) The
department may award a°municipal clean drinking water
grant, from the appropriation under. s. 20.866 (2) (tb), to a
municipality for capital costs to achieve compliance with
standards for contaminantsestablished by the department by

‘rule‘under the safe drinking water program under s. 144.025

(2) (t); if the municipality is not in compliance with those
standards on or after April 1, 1990, if the municipality incurs

‘the capital costs after January 1,'1989, and-if the violation of

the standards for contaminants occurs in a public water
supply owned by the municipality.

(2) The department shall approve grants under this section
equal 't0-90% of the amount by which the reasonable and
necessary capital costs-of achieving compliance - with the
standards for contaminants exceed an amount equal to $25
times' the population that is served by the contaminated
public water supply for which a grant is sought if the
reasonable and- necessary capital costs of achieving compli-
ance with such standards are an amount equal to an amount
that is greater than $150 times the population that is served by

-the contaminated water supply.

(3) The department shall rank applicants for grants under
this section on the basis of the severity of risk to human health




Electronically scanned images of the published statutes.

2665 91-92 Wis. Stats.
posed by each applicant’s violation of the standards for
contaminants. If insufficient funds are available for provid-
ing grants to eligible. municipalities, the department shall
allocate grants based on the severity of risk to human health.

(4) The department shall promulgate rules for the adminis-
tration of the program under this: section that include the
establishment of which capital costs are eligible for reim-
bursement and the method for ranking applicants under sub.
3). .
( )History: 1989 a. 366; 1991 a 32.

144.026 Water resources conservation and management.
(1) DErINITIONS. In this section:

(a) ““Approval” means-a permit issued unders. 30.18 or an
approval under s. 144.025 (2) (e) or 144.04.

- (b) “Authorized base level of water loss” means any of the
following:

- 1. The maximum 30-day average water loss authorized asa
condition of an approval.

2. If subd. 1 does not apply, the highest average daily water
loss over any 30-day period that is reported to the department
or the public service commission under sub. (3) (c) ors. 30.18
(6) (c), 144.025(2) (e), 144.04 or 196.98.

3. If there is no water loss from an existing withdrawal,
zero gallons per day.

(¢) “Consumptive use’” means a use of waters of the state,
other than an interbasin diversion, that results in a failure to
return any or all of the water to the basin from which it is
withdrawn. “Consumptrve uses” include, but are not limited
to, evaporation and incorporation of water into a product or
agricultural crop.

(d) “Great Lakes basin” means the watershed of the Great
Lakes and the St. Lawrence river upstream from Trois
Rivieres, Quebec.

(e) “Great Lakes charter” means the document establish-
ing the principles for the cooperative management of Great
Lakes water resources, signed by the governors and premiers
‘of the Great Lakes region on February 11, 1985.

(f) “Great Lakes region” means the geographic region
composed of the states of Illinois, Indiana, Michigan, Minne-

sota, New York, Ohioand Wisconsin, the commonwealth of

Pennsylvania and the provmces of Ontario and Quebec,
Canada.’

() ““Interbasin diversion” meansa transfer of the waters of

‘the state from either the Great Lakes basin or the upper
Mississippi river basin to any other basin.

(h) “International joint commission” means the commis-
sion established by the boundary water agreement of 1909
between the United States and Canada.

(i) “Person” has the meaning given in s. 144.01 (9m) and
also includes special purpose districts established under s.
66.072, other states and provmces and political subdivisions
of other states and provmces
the Mrssrssrppr river upstream from Carro Illmors

(k) “Upper Mississippi river region”” means the geographic
region composed of the states of Illinois, Iowa, Minnesota,
Mrssourr and Wisconsin.

(L) “Water loss” means a loss of water from the basin from
which it is withdrawn as a result of mterbasm diversion or
consumptive use or both.

(m) “Withdrawal” means the removal or taking of water
from the waters of the state. -

(2) AGGREGATION OF MULTIPLE WITHDRAWALS. (a) In calcu-
lating the total amount of an existing or proposed withdrawal
for purposes of determining the applicability of sub. (3), a
person shall include all separate withdrawals which the
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person makes or proposes to make for a single use or for
related uses.

(b) In calculating the total amount of an existing or
proposed water loss for purposes of determining the applica-
bility of sub. (4), a person shall include all separate interbasin
diversions and consumptive uses, or combinations thereof,
which the person makes or proposes to make for a single use
or for related uses.

(3) REGISTRATION REQUIRED. (a) 1. Except as provided in
par. (b), any person who, on January 1, 1986, is making a
withdrawal averaging more than 100,000 gallons per day in
any 30-day period shall register the withdrawal with the
department before July 1, 1987.

2. Except as provided in par. (b), any person who, on or
after January 1, 1986, proposes to begin a withdrawal that
will average more than 100,000 gallons per day in any 30-day
period shall register the proposed withdrawal with the
department.

(am) A registration under par. (a) shall contain a statement
of and supporting documentation for all of the following:

1. The source of the proposed or existing withdrawal.

2. The location of any discharge or return flow.

.'3. The location and nature of the proposed or existing
water use.

4. The actual or estimated- average annual and monthly
volumes and rates of withdrawal.

5. The actual or estimated average annual and monthly
volumes and rates of water loss from the withdrawal.

(b) Paragraph (a) does not apply to any of the following:

1. A person making a withdrawal who has been issued an
approval and, as a condition of the approval, is reporting the
volume and rate of withdrawal and, if applicable, the volume
and rate of water loss from the withdrawal to the department
or, if the person is a public utility, to the public service
commission.

2.‘A person who is required to comply with sub. (4) before
beginnirig the proposed withdrawal.

3. A person holding a permit under s. 147. 02 or the federal
water pollution control act, as amended, 33 USC 1251 to
1376, for- whom the department has established a water loss
coefficient, based on-flow diagrams and other water use
information provided by the permittee, that the department
uses to calculate the permittee’s water loss.

(c) Each person who registers a withdrawal under par. (a)
shall -report the volume and rate -of withdrawal and, if
applicable, the volume and rate of water loss from the
withdrawal to the department in the form and at the times
required by the department.

(4) WATER LOSS APPROVAL REQUIRED.-(a) This subsection
applies to-all of the following: '

1. A person to whom a permit has been issued under s.
30.18 or who is required to obtain a permit under that section
before beginning or incr'easing a withdrawal.

2. A person who is operating a well under an approval
issued under s. 144.025 (2) (e) or whois required to obtain an
approval under that paragraph before constructing or install-
ing a-well.

3. An owner whois operating a system or plant under plans
approved under s. 144.04 or who is required to submit plans
and obtain an approval under that section before construc-
tion or extension of a proposed system or plant.

(b) Before any person specified in par. (a) may begin a new
withdrawal or increase the amount of an existing withdrawal,
the person shall apply to the department under s 30.18,
144.025(2) (e) or 144.04 for a new approvalor a modification

-of its existing approval if either of the following conditions

applies:
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1. The person proposes to begin a new withdrawal that will
result in a water loss averaging more than 2,000,000 gallons
per day in any 30-day period.

2. The person proposes to increase an existing withdrawal
that will result in a water loss averaging more than 2,000,000
gallons: per day in any 30-day period above the person’s
authorized base level of water loss.

(5) APPLICATION; APPROVAL; DENIAL. (a) Application. An
application under sub. (4) (b) shall contain a statement of and
documentation for all of the following:

1. The current operating capacity of the withdrawal sys-
tem, if the proposed increase requires the expansion of an
existing system.

2.:The total new or increased operating capacity of the
w1thdrawa1 system. ’

3. The place and source of the proposed withdrawal

4. The place of the proposed discharge or return flow.

5. The place and nature of the proposed water use.

6. The estimated average annual and monthly volumes and
tates of withdrawal.

7. The estimated average annual and monthly volumes and
rates. of water loss.:

-8. The anticipated effects; 1f any, that the w1thdrawa] will
have on existing uses of water resources and related land uses
both within and outside of the Great Lakes basin or the upper
Mississippi river basin.

9./ Any land acquisition, equipment, energy consumption
or the relocation or resiting of any existing community,
facility, right-of-way or structure that will be required

'10. The -total anticipated costs ‘of any proposed
construction. . .

11. A list of all federal, state, provincial and local approv-
als, permits, licenses and: other authorizations required for
any proposed construction.

13. A statement as to whether the proposed withdrawal
complies with all-applicable plans for the use, management
and protection of the waters of the state and related land
resources, including plans developed under ss. 144.025 (2) (a)
and 147.25 and the requirements ‘specified in any water
quantlty resources plan under sub. (8). '

14. A-description of ‘other ways the appllcant s need -for
watermay be satisfied if the application is denied or modified.

15. A description of the conservation practlces the appli-
cant intends to follow.

16. Any other information requlred by the department by
rule.

- (b) Great Lakes basm consultation required If the depart-

ment receives an application that, if approved, will result in a
new water loss to the Great Lakes basin averaging more than
5,000,000 gallons per day in any-30-day period, or an increase
in ‘an- existing withdrawal that will result in a water loss
-averaging 5,000,000 gallons per day in-any 30-day period
above the applicant’s authorized base level of water loss, the
department shall notify the office of the governor or premier
and the: agency responsible for management of- water re-
sources in each state and province of the Great Lakes region
and, if required under the boundary water agreement of 1909,
theinternational joint commission. The department shall also
request -each state and province that has cooperated in
establishing the regional consultation procedure under sub.
(11) (f) to. comment on the application. In making its determi-
nation on-an application, the department shall consider any
comments that are received within the. time limit established
under par, (c).

() Department response. Wlthm the time limit established
by the department by rule, which shall be consistent with the
time limit, if any, established by the governors and premiers
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of the Great Lakes states and provinces, the department shall
do one of the following in writing:

1. Notify the applicant that the application is approved or
denied, and if it is denied, the reason for the denial

2. Notify the applicant of any modifications necessary to
qualify the application for approval.

-(d) Grounds for approval. Before approving an application,
the department shall determine all of the following:

1. That no public water rights in navigable waters will be
adversely affected.

2. That the proposed withdrawal does not conflict with any
applicable plan for future uses of the waters of the state,
including plans developed under ss. 144.025 (2) (a) and 147.25
and any water quantity resources plan prepared under sub.
8)- .

3. That both the applicant’s current water use, if any, and
the applicant’s proposed plans for withdrawal, transporta-
tion, development and use of water resources mcorporate
reasonable conservation practices

4. That the proposed withdrawal and uses will not have a
significant adverse impact on the environment and ecosystem
of the Great Lakes basin or the upper Mississippi river basin.

5. That the proposed withdrawal and uses are consistent
with the protection of public health, safety and welfare and
will not be detrimental to the public interest.

6. That the proposed withdrawal will not have a significant
detrimental effect on the quantity and quality of the waters of
the state. .

7.1f the proposed w1thdrawal will result in an interbasin
diversion, all of the following:

a. That each state or province to which the water will be
diverted has developed and is implementing a plan to manage
and conserve its own water quantity resources, and that
further development of its water resources is impracticable or
would have a substantial adverse economic, social or envi-
ronmental impact.

b. That granting the application will not impair the ability
of the Great Lakes basin or upper Mississippi river basin to
meet its own water needs.

“c. That the interbasin diversion alone, or in combination
with other water losses, will not have a sxgmflcant adverse
impact on lake levels, water use, the environment or the
ecosystem of the Great Lakes basin or upper Mississippi river
basin.

d. That the proposed withdrawal is consistent with all
applicable federal, regional and interstate water resources
plans.

(e) Right to hearing. Except as provided in s. 227.42 (4), any
person who receives notice of a denial or modification
requirement under par. (c) is entitled to a contested case
hearing under ch. 227 if the person requests the hearing
within 30 days after receiving the notice.

(f) The department shall charge each applicant for an
approval under this subsection the fee established under sub.
(10)(a) 5. All moneys collected under this paragraph shall be
credited to the general fund.

(6) APPROVAL. (a) Issuance, contents. If an application is
approved under sub. (5), the department shall modify the
applicant’s existing approval or shall issue a new approval
that specifies all of the following:

1. The location of the withdrawal.

2. The authorized base level of water loss from the
withdrawal.

3. The dates on which or seasons during which water may
be withdrawn.

4. The uses for which water may be withdrawn.
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5. The amount and quality of return flow required and the
place of discharge.

6. The requirements for reporting volumes and rates of

withdrawal and any other date specified by the department.

7. Any other conditions, limitations and restrictions that
the department determines are necessary to protect the envi-
ronment and the public health, safety and welfare and to
ensure the conservation and proper management of the
waters of the state.

8. Any requirements for metering, surveillance and report-
ing that the department determines are necessary to ensure
compliance with other conditions, limitations or restrictions
of the approval.

9. If the department determines that a time limit is neces-
sary, the date on which approval for the withdrawal expires.

(b) Review. The department shall review each approval
prior to the expiration date specified under par. (a) 9, if any,
or within 5 years from the date of issuance and at least every 5
years thereafter

(¢) Modification by department. The department may at
any time propose modifications of the approval or additional
conditions, limitations-or restrictions determined to be neces-
sary to ensure continued compliance with this section or with
any other applicable statute or rule.

(d) Revocation. If the department determines that a person
to whom an approval has been issued would be unable under
any conditions, limitations or restrictions to comply with this
section or another applicable statute or rule, it shall revoke
the approval

{(e) Request for modification. A person to whom an ap-
proval has:been issued or any person adversely affected by a
condition, limitation or restriction of an approval may re-
quest that the department modify a condmon limitation or
restriction of an approval.

(f) Notice; right to hearing. The department shall notify the
person to whom the approval has been issued and any other
person who has in writing requested notice of the receipt of a
request to modify an approval or of the department’s intent
to modify or revoke an approval. The person to whom the
approval is issued is entitled to a contested case hearing under
ch. 227 before a revocation or modification takes effect. Any
other person who may be adversely affected by a proposed
modification is entitled to a contested case hearing under ch.
227 before a modification takes effect.”

(g) Fees: The department shall periodically collect from
each person whose application under this subsection is ap-
proved the fee established under sub. (10) (a) 5.'All moneys
collected under this paragraph shall be credxted to the general
fund.

(7) EMERGENCY ORDER. The department may, without a
prior hearing, order a person to whom an approval is issued
to immediately stop a withdrawal if the department deter-
mines that there is a danger of imminent harm to the public
health, safety or welfare, to the environment or to the water
resources or related land resources of this state. The order
shall specify the date on which the withdrawal must be
‘stopped and the date, if any, on which it may be resumed. The
order shall notify the person that the person may request a
‘contested case hearing under ch. 227. The hearing shall be
held as soon as practicable after tecelpt of a request for a

‘hearing, An emergency order remains in effect pending the
result of the hearing.

(8) PREPARATION OF WATER QUANTITY RESOURCES PLAN.
The natural resources ‘board shall, before August 1, 1988,
adopt and submit to the chief clerk of each house of the
legislature, for distribution to the legislaturé unders. 13172
(2), a long-term state water quantity resources plan for the
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protection, conservation and management of the waters of
the state. The plan shall include, but need not be limited to,
the following:

(a) The description of a system for allocating this state’s
water resources during a water shortage or other emergency.

(b) Identification of the existing uses of the waters of the
state.’

(¢) An estimate of future trends in water use

(d) Recommendations for the use, management and pro-
tection of the waters of the staté and related land resources
that will affect persons subject to sub. (4).

(9) AMENDMENT OF COASTAL MANAGEMENT PROGRAM. (a)
The Wisconsin coastal management council, established
under executive order number 62, dated August 2, 1984, shall
amend this state’s coastal management program submitted to
the U.S. secretary of commerce under 16 USC 1455, to
incorporate the requirements of this-section and the findings
and purposes specified in 1985 Wisconsin Act 60, section 1, as
they apply to the water resources of the Great Lakes basin,
and shall formally submit the proposed amendments to the
U.S. secretary of commerce. v

(b) After approval of the amendments submitted to the
U.S. secretary of commerce under par. (a), the Wisconsin
coastal management council shall, when conducting federal
consistency . reviews. under 16 USC 1456 (c), consider the
requirements, findings and purposes specified under par. (a),
if applicable. .

(c) If the department issues an approval for a withdrawal
to which this section applies, and the withdrawal is subject to
a federal consistency review under 16 USC 1456 (c), the
Wisconsin coastal management council shall certify that the
withdrawal is consistent with this state’s coastal management
program.

-{10) RULE MAKING; FEES. (a) The department shall promul-
gate rules establishing all of the following:

1. The procedures for reviewing and acting on applications
under subs. (4) and (5).

2. Requirements for reporting volumes and rates of
withdrawals.

3. The method for determining what portlon of a with-
drawal constitutes a consumptive use.

4. Procedures for implementing -the plan adopted under
sub. (8).

5. A graduated schedule for the fees required under subs.
(5) (f) and (6) (g) and a schedule for collecting the fees under
sub. (6) (g) periodically.

(b) The department may promulgate any other rule neces-
sary to implement this section.

(11) COOPERATION WITH OTHER STATES AND PROVINCES. The
department shall do all of the following:

(a) Cooperate with the other  Great Lakes states and
provinces to develop and maintain a common base of infor-
mation on the use and management of the water resources of
the Great Lakes basin and to establish systematic arrange-
ments for the exchange of such information.

(b) Collect and maintain information regarding the loca-
tions, types and quantities-of water use, including water
losses, in a form that is comparable to the form used by the
other Great'Lakes states and provinces.

(c) Collect, maintain and exchange information on current
and projected future water needs with the other Great Lakes
states and provinces.

(d) Cooperate with the other Great Lakes states and
provinces in developing a long-term plan for developing,
conserving and managing the water resources of the Great
Lakes basin.
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(¢) As provided in the Great Lakes charter, participate in
the development of a regional consultation procedure for use
in exchanging information on effects of proposed interbasin
diversions and consumptive uses.

(f) Participate in the development of an upper Mississippi
river basin regional consultation procedure for use in ex-
changing information on the effects of proposed water losses
from that basin.

(12) MISCELLANEOUS PROVISIONS. (a) The enumeration of

any remedy under this section does not limit the right to any
other remedy available in an action under the statutory or
common law of this state or any other state or province,
federal law or Canadian law.

(b) Proof of compliance with this section is not a defense in
any action not founded on this section.

(c) This state reserves the right to seek, in any state, federal
or provincial forum, an adJudlcatlon of the equitable appor-
tionment of the water resources of the Great Lakes basin or
upper Mississippi river basin, and the protection and determi-
nation of its rights and interests in those water resources, in

any manner provided by law.

History: 1985 a. 60; 1987 a. 27, 186; 1987'a 403 s.256; 1989 a. 31; 1989 a. 56
$.°259; 1991 a 32;1991'a. 39. .

NOTE: Section 1 of 1985 Act 60, which created.this section is entitled “Leg-
islative fi ndmgs, purpose.‘

144.027 Compensation for well contamination. (1) DeriNI-
TIONS. In this section:

{a) “Alternate water supply” means a supply of potable
water obtained in bottles, by tank truck or by other similar
means. -

(b) ““Contaminated well” or “contaminated private water
supply” means a well or private water supply which:

1. Produces water contammg one or more substances of

public ‘health concern in excess of a primary maximum
contaminant level promulgated in the national drinking
water standards in 40 CFR 141 and 143;

2. Produces water containing one or more substances of

public health concern in excess of an enforcement standard
under ch. 160; or

-3. Is subject to a written adv1sory opinion, issued by the
department, containing a specific descriptive reference to the
well or private water supply and recommending that the well
or. private water supply not be used because of potential
human health risks.

(c) “Groundwater means any -of the waters of the state
occurring in-a saturated subsurface geological formation of
permeable rock or soil.

(d) “Livestock” has the meaning specified under s. 95.80
(1) (b) and includes poultry. }

(e) *‘Livestock water supply”” means a well which is used as
a source of potable water-only for livestock and which is:

1. Approved by the department of agriculture, trade and
consumer- protection for grade A milk production under s.
97.24; or :

2. Constructed by boring or drilling.

- (f) “Private water supply” means a residential water supply
or a livestock water supply.

.(g) “Residential water supply” means a well which is used
as a source of potable water for humans or humans and
livestock and is connected to 14 or less dwelling units.

(h) “Well” means an excavation or opening in the ground

made by bormg, drilling or driving for the purpose of

obtaining a supply of groundwater. ““Well” does not include
dug wells,

-(2) DUTIES OF THE DEPARTMENT. The department shall:

(a) Establish by rule procedures for the submission, review
and determination of claims under this section.
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(b) Assist claimants in submitting applications for com-
pensation under this section.

(c) Issue awards under this section.

(d) Establish casing depth and other construction require-
ments for a new or reconstructed private water supply.

(3) ‘WELLS FOR WHICH A CLAIM MAY BE SUBMITTED; SUNSET
DATE. (a) A elalm may be submitted for a private water supply
which, at the time of submitting the claim, is contaminated.

(b) Claims may not be submitted under this section until
January 1, 1985.

(4) WHO MAY SUBMIT A CLAIM, (a) Except as provided under
par. (b), a landowner or lessee of property on which is located
a contaminated private water supply, or the spouse, depen-
dent, heir, assign or legal representative of the landowner or
lessee, may submit a claim under this section.

(b) The following entities may not submit a claim:

1. The state. ‘

2. An office, department, independent agency, institution
of higher education, association, society or other body in
state government.

. 3..An authority created under ch. 231 or 234.

4. A city, village, town, county or special purpose district.

5. A federal agency, department or instrumentality

6. An interstate agency.

(4m) INCOME LIMITATION. (a) In order to be ehgxble for an
award under this section, the annual family income of the
landowner or lessee of property on which is located a
contaminated water supply may not exceed $45,000.

(b) Except as provided under par. (d), annual family
income shall be based upon the adjusted gross income of the
landowner or lessee and the landowner’s or lessee’s spouse, if
any, as computed for Wisconsin income or franchise tax
purposes. for the taxable year prior to the year in which the
claim is made. The county median income shall be deter-
mined based upon the most recent statistics published by the
federal department of housing and urban development for
the year prior to the year of the enforcement order.

(c) In order to be eligible for an award under this section,
the claimant shall submit a copy.of the designated income or
franchise tax returns for the taxable year prior to the year in
which the claim is made together with the application under
sub. (5). The claimant shall submit a copy of the landowner’s
or lessee’s Wisconsin. franchise tax return, joint Wisconsin
income tax return or, if filing separately, the landowner’s or
lessee’s separate Wisconsin income tax return and the sepa-
rate Wisconsin income tax return of his or her spouse, if any.

(d) The department may disregard the Wisconsin income
tax return. for the taxable year prior to the year in which the
claim is made and may determine annual family income
based upon satisfactory evidence of adjusted gross income or
projected taxable income of the landowner or lessee and the
landowner’s or lessee’s spouse in the current year

(5) APPLICATION. (a) A claimant shall submit a claim on
forms provided by the department. The claimant shall verify
the claim by affidavit.

(b) The claim shall contain:

1. Test results which show that the private water supply is
contaminated, as defined under sub. (1) (b) 1 or 2, or
information to show that the private water supply is contami-
nated as defined under sub. (1) (b) 3;

2. Any information available to the claimant regardmg
p0551ble sources of contamination of the private water sup-
ply; and

3. Any other information requested by the department.

(c) The department shall notify the claimant if the claim is
complete or specify the additional information which is
required to be submitted. If the claimant does not submit a
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complete claim, as determined by the department, the depart-
ment may not proceed under this section until it receives a
complete claim.

(d) A claim constitutes consent by the claimant to:

1. Enter the property where the private water supply is
located” during normal business hours and conduct any
investigations or tests necessary to verify the claim; and

2. Cooperate with the state in any administrative, civil or
criminal action involving a person or activity alleged to have
caused. the private water supply to become contaminated.

(e) The department shall consolidate claims if more than
one ‘claimant submits ‘a clarm for the same prrvate water

supply.

(f) The department shall allocate money for the payment of

claims according to the order in which completed claims are
received. The department may conditionally approve a com-
pleted claim even if the appropriation under s. 20.370 (4) (cv)
is insufficient to pay the claim. The department shall allocate
money for the payment of a claim which is condrtlonally
approved as soon as funds become available.

(6) DETERMINING CONTAMINATION. (a) Contamination of a
private water supply,-as defined under sub. (1) (b) 1 or 2, is

required to be established by analysrs of at least 2 samples of

water, taken at least 2 weeks apart, in a manner which assures
the validity of the test results. The samples shall be tested by a
laboratory certified under s. 144.95.

(b) The department ‘may reject test results which are not
sufficiently recent. '

(c) The department at its own expense, may test additional
samples from any private water supply for which a claim is
submitted.

(7) PURPOSE AND AMOUNT OF AWARD. (a) If the department
finds that the claimant meets all the requirements of this
section and rules promulgated under this section and that the
private watér supplyis contaminated, the department shall
issue an award. The-award may not pay moreé-than 60% of the
eligible costs. The award may not pay any portion of eligible
costs in excess of $12,000.

(b) If the annual family income of the claimant exceeds
$32,000, the amount of the award is the amount determined
under par. (a) less 30% of the amount by whrch the claimant’s
income exceeds $32,000. :

“{c) Eligible costs under this subsection iriclude the follow-
ing items only:

1. The cost of obtaining an alternate water supply;

2. The cost of any one of the followmg

.a. Equipment used for treating the water;

b. Reconstructing the private water supply;

c. Constructing a new private water supply;

" d. Providing for -a. public water supply to replace the
prrvate water supply including costs related to connection to
the public water supply and costs related to specral assess-
ments and one-time municipal charges for capital improve-
ments and services mvolved in providing the public water
supply, or )

¢. Providing a connection to an existing private water
supply;

3. The cost of abandoning a contaminated private water

‘supply, if a new private water supply is constructed or if

connection to a public or private water supply is provided;

- 4. The cost of obtaining 2 tests to show that the private
water supply was contaminated if the cost of those tests was
originally paid by the claimant;

5: Purchasing and installing a pump, if a new pump is
necessary for the new or reconstr ucted prrvate water supply;
and
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6. Relocating pipes, as necessary, to connect the replace-
ment water supply to the buildings served by it.

(8) CopaymeNT. The department shall require a payment
by the claimant equal to the total of the following:

(a) Two hundred fifty dollars; and

(b) All eligible costs not pard under sub. (7) in-excess of
$250

* (9) CONTAMINATION STANDARD; NITRATES. (a) This subsec-
tion applies to a private water §upply which:

1. Is a livestock ‘water supply or is a residential water
supply which is used as a source of potable water for livestock
as well as for a residence; and

2. Is-used at least 3 months each year and whrle in use
provides an estimated average of more than 100 gallons per
day for consumption by. livestock.

(b) Notwithstanding ‘the requirement-of contamination
under sub. (7), if a private water supply meets the criteria
under par. (a) and the claim is based upon contamination by
nitrates and not by any other substance, the department may

make an award only if the private water supply produces
water containing nitrates in excess of 40 parts per’ million
éxpressed as nitrate-nitrogen.

(10). IsSUANCE OF AWARD. (a) The department shall issue
awards without regard to-fault.

(b) Contributory negligence is not a bar to recovery and no
award may be diminished as the result of negligence attribut-
able to the claimant or to any person who is entitled to submit
aclaim..

(c) The department. shall pay each claim within 30 days
after a completed payment request is submitted. The depart-
ment, shall pay eligible costs under sub. (7) based upon cost
tables and rules promulgated under sub. (11) (c).

{(11) DENIAL OF CLAIM; LIMITS ON AWARDS. (a) Denial of
claim. The department shall deny a claim if:

- 1:"The claim is not within the:scope of this section.

2. The claimant submits a fraudulent claim.

3. The claim is for reimbursement of costs incurred before
the ‘department’ determined ‘that the claim was complete
under sub.(5) (c).

4. One or more of the contaminants upon which the claim
is based was introduced into-the well through the plumbing
connected to the well.-

5. One or more of the contaminants upon which the claim
is based was ‘introduced-into the well intentionally by a
claimant or a person who would be directly benefrted by
payment of the claim .-

6. All of the contaminants upon which the claim is based
are naturally occurring.substances and the concentration of
the contaminants in water produced by.the well does not
significantly exceed .the background concentration of the
contaminants-in groundwater at that location.

/7. Except as provided in sub. (14), an award has been made
under this section within the previous 10 years for the parcel
of land where the private water supply is located.

8. A residential water. supply: is contaminated by bacteria
or nitrates or both and is not contaminated by any other
substance.

9. A livestock water supply is-contaminated by bacteria
and is not contaminated by any other substance.

=10, The amount of the award determmed under sub. (7)
would be less than $100

(am). Emergency. Notwithstanding par. (a) 3, the depart-
ment may authorize expenditures before a claim is submitted
if the department determines that an emergency situation
exists: The department shall establish standards and proce-
dures for the payment of claims in emergency situations.
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(b) Limits on-awards; purposes. 1. An award may be issued
for purchasing and installing a pump if a pump is necessary
for the new or reconstructed private water supply.

2. An award may be issued for water treatment only if the
contamination cannot be remedied by reconstruction or
replacement of the private water supply, or connection to
another water supply is not feasible.

3..An award may not be issued for the replacement of a
sand point well with a drilled well unless:

a. The department determines that replacement wrth an-
other sand point well is not feasible; and

b. The department determines that the person had no
knowledge or reason to believe the sand. point well would
become contaminated-at the time it was constructed.

4. An award may not be iséu_ed for the reimbursement of

costs of an alternative water supply incurred before the
department confirmed- that contamination existed.
(c) Limits on awards; costs determined by rule. The depart-

ment shall determine by rule the usual'and customary costs of

each item for which-an award may be issued under sub. (7).
The ‘rule shall reflect the range of costs resulting from
differences in costs.of construction, labor, equipment and
supplies throughout the state,” various soil and bedrock
conditions, sizes and depths of wells, types of well construc-
tion and. other factors which may affect the costs. The
department shall determine the amount of all awards accord-
ing to the rules promulgated under this paragraph.

. (d) Limits on awards; amount. Awards shall be issued
subject to the following limitations on amount:

1. If the contamination can be remedied by reconstruction
of ‘the private water supply, construction of a new private
water supply or connection to-an existing public or private
water supply, the department shall issue an award for: the
least expensive means of remedying the contamination.

2. If the contamination cannot be remedied by a new ot
reconstructed private water supply, the maximum award for
connection to an existing public or private water supply is
150%of the cost of constructing a new private water supply.

3. An award for an alternate water supply is limited to the
amount necessary to obtain water for a one-year period,
except as provided under sub. (13).

(12) RECONSTRUCTION OR REPLACEMENT OF WELLS. If the
department.determines that.the claimant is entitled to com-
pensation for -reconstruction. of ‘a private water supply or
construction of a new private water supply, the department
may issue the award only if all of the followrng c¢onditions are
satisfied: :

:"(a) The well complies wrth casmg depth and other con-
struction requirements established by the department.

~(b) If the well is a drilled well, it is constructed by a well
driller licensed under ch. 162 or, if the well is a sandpoint well,
it is.constructed by a well driller or pump installer licensed
under ch: 162. .

(13) COORDINATION OF COMPENSATION ‘AND REMEDIAL AC-
TION. If the secretary:determines that the implementation of a
response to groundwater contamination by a regulatory

cagency under s. 160.25 can be expected to remedy the
contamination in a private water supplyin 2 years or less, the
secretary may order a delay in the issuance of an award for up
to a 2-year:period. If the secretary. issues an order under this
subsection, the department shall issue an award- for an
alternate water supply while the order is in effect or until the
‘well is no longer contaminated, whichever is earlier. If, upon
expiration of the order, the department determines that the
private water supply is not contaminated; the department
may: not:issue an award under-this-section.
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(14) NEW CLAIMS. (a) New contamination. A claimant who
receives an award for the purpose of constructing or recon-
structing a private water supply or connection to a private
water supply may submit a new claim if the contamination is
from a new source and, if the previous award was for a new or
reconstructed private water supply, the well was constructed
properly.

(b) Failure to eltmmate contamination. 1. A claimant who
receives an award for the purpose of constructing or recon-
structing a private water supply or connection to a private
water supply may submit a new claim if the contamination is
not eliminated and, if the award was for a new or recon-
structed private water supply, the well was constructed
properly.

2. Only one addmonal claim may be submitted under this
paragraph within 10 years after an award is made.

{15) TOLLING OF STATUTE.OF LIMITATIONS. Any law limiting
the time for commencement of an action is tolled by the filing
of a claim. The law limiting the time for commencement of
the- action is tolled for the period from the first filing of a
claim until the department issues an award under this section.
If a period of limitation is tolled by the filing of a claim, and
the time remaining after issuance of the final award in which
an action may be commenced is less than 30 days, the period
within which the action may be commenced is extended to 30
days from the date of issuance of the final award

(16) RELATION 10 OTHER ACTIONS. (a) The existence of the
relief under this section is not a bar to any other statutory or
common law remedy

(b) A ‘person is not required to exhaust the remedy avail-
able under this section before commencing an action seeking
any other statutory or common law remedy.

(c) The ﬁndings and conclusions under this section are not
admrssrble in any civil actron

(d) The state is subrogated to the rights of a claimant who
obtains an award under this section in an amount equal to the
award. All moneys recovered under this paragraph shall be
credited to the environmental fund for environmental repair.

(17) APPLICABILITY. (a) A claim may be submitted irrespec-
tive of the time when the contamination is or could have been
discovered .in the private water supply. A claim may be
submitted for contamination which commenced before May
11,1984, and continues at the time a claim is submitted under
thrs section.

(b) This section does not apply to contamination which is
compensable under subch IT of ch. 107 or s. 144.855 (4).

(18) SUSPENSION OR REVOCATION OF LICENSES. The depart-
ment may suspend or revoke a license issued under ch. 162 if
the department finds that the licensee falsified information
submitted under this section. The department of industry,
labor and human relations may suspend or revoke the license
of a plumber licensed under ch. 145 if the department of
industry, labor and human relations finds that the plumber
falsified information submitted under this section

(19) PeNALTIES. Whoever does any of the following shall
forfeit not less than $100 nor more than $1,000 and shall be
required to repay an award issuéd to that person under this
section:

" (a) Causes or exacerbates the contamination of a private
water supply for the purpose of submitting a claim under this
sectron or

" (b) Submits a fraudulent claim under this section
History: 1983 a. 410; 1985 a 22, 29; 1989 a. 31:1991 a 39

144.03 Visitorial powers of department. (1) Every owner of
an industrial establishment shall furnish to the department all
information required by it in the discharge of its duties under
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s. 144.025 (2). Any member of the natural resources board or
any employe of the department may enter any industrial
establishment for the purpose of collecting such information,
and-no owner of an industrial establishment shall refuse to
admit such member or employe. The department shall make
such inspections at frequent intervals. The secretary and all
members of the board shall have power for all purposes
falling within the department’s jurisdiction to administer
oaths, issue subpoenas, compel the attendance of witnesses
and the production of necessary or essential data.

(2) Any duly authorized officer, employe or representative
of -the department may enter and inspect any property,
premises or place on or at which any prospecting or metallic
mining operation or facility is located or is being constructed
or installed at any reasonable time for the purpose of ascer-
taining the state of compliance with this chapter and rules
adopted pursuant thereto. No person may refuse entry or
access to any such authorized representative of the depart-
ment who requests entry for purposes of inspection, and who
presents appropriate credentials, nor may any person- ob-
struct, hamper.or interfere with any such inspection. The
department shall furnish- to the prospector or operator, as
indicated .in.the prospecting or mining permit, a written
report setting forth all- observations, relevant information

and data which relate to compliance status.
History: 1973 ¢. 318; 1979 ¢ 221.5.635; Stats 1979s. 144 03

144.04 Approval of plans. (1) Except as provided under
sub. (2), every owner within the time prescribed by the

department, shall file with the department a certified copy of

complete plans of a proposed system or plant or extension
thereof, in scope and detail satisfactory to the department,
and, if required, of existing systems or plants, and such other
information concerning maintenance, operation and other
details as the department requires, including the information
specified under s. 144.026 (5) (a), if applicable Material
changes with a statement of the reasons shall be likewise
submitted. Before plans are drawn a statement concerning
the' improvement may be made to the department and the
department may, if requested, outline generally what it will
require. Upon receipt of such plans for approval, the depart-
ment-or its duly authorized representative shall notify the

owner of the date of receipt. Within 90 days from the time of

receipt of complete plans or within the time specified in s
144.026 (5) (c), if applicable, the department or its authorized
representative shall examine and take action to- approve,
approve conditionally or reject the plans and shall state in
writing ‘any conditions of approval or reasons for rejection
Approval or disapproval of such plaiis and specifications
shall not be contingent upon eligibility of such project for
federal aid. The time period for review may be extended by
agreement with the -owner if the plans and specifications
cannot bé reviewed within the specified time limitation due to
circumstances beyond the control of the department or in the
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case of extensive installation involving expenditures. of

$350,000 or more. The extension shall not exceed 6 months.
Failure of the department or its authorized representative to
act before the expiration of the time period allowed for review
shall constitute an approval of the plans, and upon demand a
written certificate of approval shall be issued. Approval may
be subject to modification by the department upon due
notice. Construction or material change shall be according to
approved plans only. The department-may disapprove plans
which are not in conformance with any existing approved
areawide waste treatment management plan prepared pursu-
ant to the federal water pollution-control act, P.L. 92-500, as
amended, and shall disapprove plans that do not meet the

grounds for approval specified under s. 144.026 (5) (d), if
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applicable. The department shall require each person whose
plans are approved under this section to report that person’s
volume and rate of water withdrawal, as defined under s
144.026 (1) (m), and that person’s volume and rate of water
loss, as.defined under s. 144.026 (1) (L), if any, in the form
and at the times specified by the department.

(2) The department may, by rule, exempt an owner of a
specific type of system or plant from the requirements of sub
(1) or modify the requirements of sub. (1) for a specific type of
system or plant.” - R

History: 1977 c. 418;1985 a 60; 1991 a 39

144.05 Sewage drains; sewage discharge into certain
lakes.: (1) (a) When any city or village or owner has
constructed. or constructs-a sewage system complying with s.
144.04, the outflow or effluent from such system may be
discharged into any stream or drain constructed pursuant to
law, but no such outflow of untreated sewage or-effluent from
a primary or secondary treatment plant from a city, village,
town, town sanitary district or metropolitan sewage district
in a county having a population of 240,000.or more, accord-
ing to the latest U.S. bureau of census figures available
including any special census of municipalities. within the
county, any part of which is located within a drainage basin
which drains into a lake of more than 2 square miles and less
than 16 square miles in area, shall be discharged directly into,
or through-any stream, or through any drain, into such a lake
located within 18 miles of the system or plant of such city,
village, town, town sanitary district or metropolitan sewage
district. All necessary construction of plant, system or drains
for full compliance with this subsection in the discharge of
untreated sewage or sewage effluent from all existing primary
or secondary plantsshall be completed by September 1, 1970,
and the plans for any new system or plant shall include
provisions for ¢compliance with this subsection. The depart-
ment may at any time order and require any owner of an
existing plant to prepare and file with'it, within a prescribed
tie, preliminary or final plans or both, for proposed con-
struction to comply with this subsection. B

(b) Any municipality, which, on April 30, 1972, has an
operating sewerage collection and treatment system and has
an application for attachment to a metropolitan sewerage
district pending in the county court, in such a county, any
part of which is located within such a drainage basin and
which is located within 10 miles of a metropolitan sewerage
district on September 1, 1967, shall be added to the metropol-
itan sewerage district.upon application of the governing body
of the municipality as provided in's. 66.205 (1),.1969 stats., if
such petitioning municipality pays its fair share of the cost of
attachment as determined by mutual agreement or a court of
competent jurisdiction. S

(c) In lieu of the construction in compliance with' the
foregoing provision for diversion from such lakes, any owner
of an existing plant, on or before September 1, 1967, or any
owner of a new system or plant prior to construction of such
new system or plant, may file with the department such plans
for advanced treatment of effluent from primary or second-
ary treatment ‘as in the judgment: of the department will
accomplish substantially the same results in eliminating nui-
sance conditions on such laké-as'would be accomplished by
diversion of secondary sewage effluent from said lake (with-
out at the same time creating other objectionable or damag-
ing results), and. such- owner “shall ‘be exempt from -the
foregoing provisions of this subsection for diversion from
such lakes upon: approval of such plans and installation of
advanced treatment facilities and procedures in compliance
therewith, but nothing shall impair the authority of the
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department to require at any time preliminary or final plans,
or both, for diversion construction.

(d)..Any -person violating this subsection or any order
issued in furtherance of compliance therewith shall forfeit to
the state not less than $100 nor more than $500 for each
violation, failure or refusal. Each day of continued violation
is deemed a separate offense. No such penalty shall be
invoked during the time that any petition for review of an
order:is pending under s. 144.025(7) until final disposition
thereof by the courts, if judicial review is sought under ch.
227.

(2) The city or village or the owner of land through which
the.drain is'constructed may apply to the circuit court of the
county in which the land is located to determine the damages,
if any. No injunction against the use shall be granted until the
damages are finally determined and payment refused. Unless

within six months after the system is completed the owner of.

the land institutes such proceedings the owner is barred. The

proceedings shall be according to ch. 32, so far as applicable.
}:)lstory 1971 ¢. 164, 276, l979c 345.2102(39) (g); 1979 ¢ 176; 1981 c. 374
s. IS
- The original opinion of the supreme court in 63 W (2d) 175, finding (1),
Stats 1969, an' unconstitutional delegation: of* legislative power to county
courts is withdrawn.. Madison Metropolltan Sewerage Dist. v DNR, 66 W
(2d) 634 226 NW (2d) 184

144.06 House connections. To assure preservation of pub-
lic health, comfort and safety, any city, village or town or
town sanitary district having a system of waterworks or
sewerage, or both, may by ordinance require buildings used
for human habitation and located adjacent to a sewer or
water main, ot in a block through which one or both of these
systems extend, to be connected with either or both in the
manner: prescribed. If any-person fails to comply for more
than 10 days after notice in .writing the municipality may
impose a penalty or may cause connection to be made, and
the.expense thereof: shall be assessed as a special tax against
the property. Except in Ist class cities, the owner may, within
30.days after the completion of the work, file-a written option
with the municipal clerk stating that he or she cannot pay the
amount in one sum and asking that it be levied in not to
exceed 5-equal annual instalments, and the amount shall be so
collected with interest at a rate not to exceed 15% per year
from the completion of the work, the unpaid balance to be a

special tax lien.
Hlstory 1979 ¢ 110 s 60(I3) ]979c 221 ]9833 150

144.07 “Joint sewerage systems (1) The department of

natural resources may require the sewerage system, or sewage
orrefusé disposal plant of any governmental unit including
any town, village or city,-to be so planned and constructed
that it may be connected with that of any other town, village
or-city; and may, after hearing, upon due ‘notice to the
governmental units order the proper connections to be made
_or a-group of governmental units including . cities, villages,
town’'sanitary districts or town utility districts may construct
and operate a joint sewerage system under this statute with-
out being so required by order of the department of natural
Tesources but followmg hearing - and approval of ‘the
department.

{1m) An order by the department for the connection of

unincorporated. territory to a city or village system or plant
under ‘this: section” shall not become effective ‘for 30.days
‘following issuance.-Within 30 days following issuance of the
order, the governing body of a-city or village subject to an
order under. this section may commence an annexation. pro-
ceeding under s. 66.024 to-annex the unincorporated territory
subject to the order. If the result of the referendum under s.
66.024 (4) is in favor of annexation, the territory shall be
annexed to the city or village for all purposes, and sewerage
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service shall be extended to the territory subject to the order.
If an application for an annexation referendum is denied
under s. 66.024 (2) or the referendum under s. 66.024 (4) is
against the annexation, the order shall be void. If an annexa-
tion proceeding is not.commenced within the 30-day period,
the order shall become effective.

(2) When one governmental unit renders service to another
under this section, reasonable compensation shall be paid.
The officials in charge of the system, of the governmental unit
furnishing the service shall determine the reasonable compen-
sation and report to its clerk-who shall, on or before August 1
of each year, certify a statement thereof to the clerk of the
governmental unit' receiving the service. This clerk shall
extend the amount shown in such statement as a charge on
the tax roll, in the manner following: a) where the service
rendered is-available to substantially all improved real estate
in" the: member governmental unit receiving the same, the
charges shall be placed upon the tax roll of such member
governmental unit as a general tax; b) where the service
rendered is for the benefit of public highways in, or real estate
owned or operated by, the member governmental unit receiv-
ing the same, the charges therefor shall be placed upon the tax
roll of such- member governmental unit as a general tax; c)
where the service rendered does not come under the provi-
sions of a) or b), the charges therefor shall be placed upon the
tax roll of such member governmental unit as a special tax
upon each parcel of real estate benefited; and when collected
it shall be paid to the treasurer of the member governmental
unit rendering the service. Where the charges are to be
extended on such tax roll under the provisions of c), the clerk
of the member governmental unit furnishing such service
shall itemize the statement showing separatély the amount
charged to each parcel of real estate benefited; if, due to delay
in'determination, such charge cannot be extended on the tax
roll of any particular year, it shall be extended as soon as
possible.

3) If the governing body of any governmental unit deems
the charge unreasonable, it may by resolution within 20 days
after the filing of the report with its clerk:

(a) Submit to arbitration by 3 reputable and experienced
engineers, one chosen by each governmental unit, and the 3rd
by the other 2. If the engineers are unable to agree, the vote of
2 shall be the decision. They may affirm or modify the report,
and shall submit their decision in writing to each governmen-
tal unit within 30 days of their-appointment unless.the time be
extended by agreement. of the governmental units. The deci-
sion shall be binding. Election to so arbitrate shall be a waiver
of right to proceed by action. Two-thirds of the expense of
arbitration shall be paid by the governmental unit requesting
it, and the balance by the other.

(b) Institute a proceeding for judicial review under ch. 227.

-(4) (a) Any 2 or more governmental units, including cities,
villages, town sanitary districts or town utility districts not
wishing to ‘proceed under sub’ (2) may jointly construct,
operate and maintain a joint sewerage system, inclusive of the
necessary intercepting sewers and sewerage treatment works.
Such joint action by 2 governmental units shall be carried out
by a sewerage commission’ consisting’ of one member ap-
pointed by each of the governing bodies of such governmen-
tal'unitsand a 3rd member to be selected by the 2 members so
appointed, or in lieu thereof said sewerage commission may
consist :of 2 members appointed by the governing body of
each governmental unit and a 5th member to be selected by
the 4 members so-appointed or where more than 2 govern-
mental units act to form the commission, the representation
on the commission shall be in accordance with a resolution
approved by the member governmental units.
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(b) 1. Where such sewerage commission shall consist of 3
members, the members chosen by the 2 members first ap-
pointed shall serve for 2 years, while the members appointed
by the governing bodies of the 2 governmental units shall

serve for terms of 4 and 6 years, respectively, the length of

term of each to be determined by lot. All subsequent appoint-
ments, except for unexpired terms, shall be for 6 years: All
such members shall serve until their successors shall have
been appointed and shall have qualified.

2. Where such sewerage commission shall consist of 5
members, the member chosen by the 4 members first ap-
pointed shall serve for one year, while the members appointed
by the governing bodies of the 2 governmental units shall

serve for terms of 2, 3, 4 and 5 years respectively, the length of

terms. of -each to be determined by lot. All subsequent
appointments, except for unexpired terms, shall be for 6
years. All such members shall serve until their successors shall
have been appointed and shall have qualified.

3. Where such sewerage commission representation shall
be formed by approval of a resolution, the resolution shall
state the method of appointing commissioners and the term
of office of each commissioner.

(c) The sewerage commissioners shall pto;ect plan, con-
struct and maintain in the district comprising the member
governmental units intercepting and other main sewers for
the collection and transmission of house, industrial and other

sewage to a site or sites for disposal selected by them, such
sewers to ‘be sufficient, in' the judgment of the sewerage
commissioneis, to care for such sewage of the territory
included in such-district. The séwerage commissioners shall
project, plan, construct and operate sewage disposal works at
a site or sites selected by thern which may be located within or
outside of the territory included in the district. The sewerage
commmissioners may also project, plan, construct and main-
tain intercepting and other main sewers for the collection and
disposal of storm water which shall be separate from the
sanitary sewerage system. The sewerage commissioners may
also project, plan, construct and operate solid waste disposal
works at a site or sites selected by them which may be located
within or outside of the territory included in the district or by
contract with counties or. municipalities which have solid
waste disposal facilities. The sewerage commissioners may
employ and fix compensation for engineers, assistants, clerks,
employes and laboreis, or do such other things as may be
necessary for the due and: proper.execution of their duties.
Such sewage disposal works may be used by the sewerage
commissioners: and. by. such governmental units for the
d1sposal of garbage, refuse and rubbish. =

~(d) Such sewerage commission shall constitute a body
corporate by the name of “(Insert name of governmental
units or area) Sewerage Commission,” by which in all pro-
ceedings it shall thereafter be known. It may purchase, take
and hold, real and personal property for its use and convey
and dispose of the same. This grant of power shall be
retroactive. to September 13, 1935 for commissions formed
prior to January 1, 1972. Except as provided in this subsec-
tion the sewerage commissioners shall have the power and
proceed as a common council and board of public works in
cities in carrying out the provisions of par. (c). All borrowing
under s. 24.61 (3) (a) 5 and all bond issues and appropriations
made by said sewerage commission shall be subject to the
approval.of the govemmg bodies of the respective govern-
mental units.

(e) Each such govemmental unit shall pay for its propor-
tionate share of such sewerage system, including additions
thereto, and also its proportionate share of all operation and
maintenance costs as may be determined by the sewerage
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commission. Each governmental unit may borrow money
and issue revenue or general obligation bonds therefor, for
the acquisition, construction, erection, enlargement and ex-
tension of a joint sewage disposal plant or refuse or rubbish
or solid waste disposal plant or system or any combination of
plants provided under this section, and to purchase a site or
sites for the same. Each. govemmental unit may, if it so
desires, proceed under s. 66.076 in financing its portion of the
cost of the construction, operation and maintenance of the

joint sewage disposal plant or plants provided for in this

section, or system.

(f) Any such governmental unit bemg aggrieved by the
determination of the sewerage commission on matters within
its jurisdiction may appeal to the circuit court as provided in
sub. (3) (b).

History: 1971 ¢. 89, 276; ]977c 187, 1979 ¢ 176; 1985.a. 49

Sub. (1m) does not violate Art. IV, sec. 1. See note to Art. IV, sec. 1, citing
City of Beloit v. Kallas, 76 W (2d) 61, 250 NW. (2d) 342

Joint sewerage commission.may enact and enforce regulations required of
it under Clean Water Act of 1977, but it cannot make appropriations or issue
bonds without approval of governing bodies which established it 68 Atty.
Gen. 83

144.08 Disposal of septage, in municipal sewage sys-
tems. (1) DerINITIONS. In this section:

(a) “Septage” means the scum, liquid, sludge or other
waste from a septic tank, soil absorption field, holding tank
or privy. This term does not include the waste from a grease
trap. :
(b) “Licensed dxsposer means a person engaged in servic-
ing, as defined in s. 146.20 (2) (f), under a license issued under
s. 146.20 (3) (a).

(2) REQUIREMENT TO TREAT SEPTAGE. A municipal sewage
system shall accept and treat septage from a licensed disposer
during the period of time commencing on November 15 and
ending on April 15. The sewage system may, but-is not
required to, accept and treat septage at other times during the
year:

(3) EXCEPTIONS. (2) Notw1thstandmg sub. (2), amumcxpal
sewage system is not required to accept septage from a
licensed disposer if:

1. Treatment of thé septage would cause the sewage system
to exceed its operating design capacity or to violate any
applicable effluent limitations or’standards, water quality
standards or any other legally applicable requirements, in-
cluding court orders or state or federal statutes, rules, regula-
tions or orders;

2. The septage is not compat1ble with the sewage system

3. The licensed disposer has not applied for and received
approval under sub. (5) to dispose of septage in the sewage

system or the licensed disposer fails to comply with the
disposal plan; or :

4. The licensed disposer - fails to comply with septage
disposal rules promulgated by the municipal sewage system.

(b) The municipal sewage system shall accept that part of
the total amount of septage offered for disposal which is not
within the exceptions in par. (a). :

(4) PrioriTies. If the municipal sewage system can accept
some, but not all, of the septage offered for disposal, the
municipal sewage system may accept septage which is gener-
ated within the sewage service area before accepting septage
which is generated outside of the sewage service area.

(5) DisposaL PLAN. (a) Each year a licensed disposer may
apply to.the municipal sewage system, prior to-September I,
for permission to dispose of septage in the sewage system.

(b) The municipal sewage system shall approve applica-
tions for septage disposal, or reject those applications which
are within the exceptions in sub. (3), no later than October 1
of each year
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(c) The municipal sewage system may impose reasonable
terms and conditions for septage disposal including:

1. Specific quantities, locations, times and methods for
discharge of septage into the sewage system.

2. Requirements to report the source and amount of
septage placed in the sewage system.

3. Requrrements to analyze septage characteristics under
sub. (6).

4. Actual and equitable disposal fees based on the volume
of septage introduced irito the municipal sewage system and
calculated at the rate applied to other users of the municipal
sewage system, and including the costs of additional facilities
or personnel necessary to accept septage at the point of
introduction into the municipal sewage system.

(d) The municipal sewage system shall prepare a disposal
plan for each licensed disposer whose application for septage
disposal is approved. The disposal plan shall consist of the
approved application and-all terms and conditions imposed
on the licensed disposer.

(6) ANALYSIS OF SEPTAGE. The mumcrpal sewage system
may require the licensed disposer to analyze representative
samples of septage placed in the sewage system in order to
determine the characteristics of the septage and the compati-
bility: of the septage:with the municipal sewage system. The
municipal ‘sewage system may not require the analysis of
septage from exclusively residential sources.

(7) DISPOSAL FACILITIES. A municipal sewage system which
is required to-accept and treat septage shall provide adequate
facilities for the introduction of septage into the sewage
system.

'(8) MODEL REGULATION. The department shall prepare a
model septage disposal regulation which may be used by
municipal sewage systems ‘in the implementation of this
section.

(9) LAND DISPOSAL NOT PROHIBITED. This section shall not
be construed as a prohibition of the land disposal of septage.

The land disposal of septage is governed by s. 146.20.
History: 1983 a 410; 1989 a. 31, 359.

144.09  Enforcement. Records required by the department
shall be kept by the owners and the department supplied with
certified copies and such other information as it may require.
Agents of the department may enter buildings, structures and
premises.of owners supplying the public or industrial plants
with water, ice, sewerage systems, sewage or refuse disposal
service and private properties to.collect samples, records and
information, and to ascertain if the rules and orders of the
department are complied with. The department of justice
shall assist in the enforcement of this chapter.

144.10 Remedial action in the great lakes and their
tributaries. (1) In this section:

(a) “International joint commission” has the meaning
given in s. 144.026 (1) (h).

(b) “Remedial action plan” means a comprehensive plan
to clean up and restore the environment in a contaminated
area that isin or adjacent to Lake Michigan or Lake Superior
or a tributary of Lake Michigan or Lake Superior and that is
identified as an area of concern by the international joint
commission under the Great Lakes water quality agreement.

(2) The department may perform activities to clean up or to
restore the environment in an area that is in or adjacent to
Lake Michigan or Lake Superior or a tributary of Lake
Michigan or Lake Superior if the activities are included in a
remedial action plan that is approved by the department.

(3) In selecting projects to perform under this section, the
department shall consider the amount of state funds avail-
able, the availability of matching funds from federal, private
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or other sources, the willingness and ability of a responsible
person to fund a project, the willingness and ability of a local
governmental unit, as defined in s. 144.235 (1) (¢), to under-
take or assist in a project, the severity of the environmental
contamination that a project will address and the size of the
population affected by the contamination.

(4) (a) If a person provides funding for an activity that is
part of a remedial action plan, that provision of funding is not
evidence of liability or an admission of liability for any
environmental contamination.

(b) The acceptance by the department of funding from a
person-for an activity that is part of a remedial action plan
does not limit the ability of the department to take action
against that person if the department determines that the
person is responsible, in whole or in part, for environmental
contamination.

History: 1991 a. 39

144.11
section:

(a) ““International joint commission” has the meaning
given in 8. 144,026 (1) (h).

(b) “Remedial action plan” means a comprehensive plan
to clean up and restore the environment in a contaminated
area that is in or adjacent to Lake Michigan or Lake Superior
or a tributary of Lake Michigan or Lake Superior and that is
identified as an area of concern by the international joint
commission under the Great Lakes water quality agreement

(2) The department may use moneys from the appropria-
tion under s. 20.370 (2) (ah) for any of the following purposes:

(a) To 1mp1ement activities included in a remedial action
plan.
(b). To restore or protect fish or wildlife habitats in or
adjacent to Lake Michigan or Lake Superior.

(c) For planning or providing information related to
cleaning up or protecting the Great Lakes.

History: 1991 a 39

Great Lakes protection fund share. (1) In this

144.14 Nondegradable detergents, sale prohibited. On
and after December 31, 1965, the sale and use of nondegrad-
able detergents’ contarnmg alkyl benzene sulfonate is prohib-

ited in this state.
History: 1971 ¢ 40

144.15 Mercury dlscharge into water Drscharge of mer-
cury compounds and metallic mercury into the waters of this
state by any person shall be limited to fifteen-hundredths of a
pound of mercury per day averaged over a 30-day period, and
not more than one-half pound in any one day. The depart-

ment may establish lower maximum discharge limits by rule.
“ History: 1971 ¢ 272; 1979 c. 34 5. 984p; Stats. 1979 s 144.15

144.21 Financial assistance program. (1) The legislature
finds that state financial assistance for the construction and
financing of pollution prevention and abatement facilities is a
public purpose and a proper state government function in
that the state is trustee of the waters of the state and that such
financial assrstance is necessary to protect the purity of state
waters.

(2) In order that the construction of pollution prevention
and abatement facilities necessary to the protection of state
waters be encouraged a state program of assistance to
munrcrpa]rtres and school districts for the financing of such
facilities is establishéd and a program of state advances in
anticipation of federal aid reimbursement is established to
meet the state’s water quality standards. These state pro-
grams shall be administered by the department of natural
resources and the department shall make such rules as are
necessary for the proper execution of the state program.
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(2m) In this section: “‘estimated: reasonable costs’ include

the costs of preliminary planning to determine the economic

and engineering feasibility of pollution prévention and abate-
ment facilities, the engineering, architectural, legal, fiscal and
economic investigations and studies, surveys, designs, plans,
working drawings, specifications, procedures and other ac-
tion-necessary to the construction of pollution prevention
and abatement facilities and-the erection, building, acquisi-

tion, alteration, remodeling, improvement or extension of

pollution prevention and abatement facilities and the inspec-
tion .and supervision of the construction of pollution preven-
tion and -abatement facilities.

(3) (a) The department shall establish criteria to determine
those municipalities and school districts and projects which
are eligible for the state program and to determine appropri-
ate priorities among the projects. -

(c) All municipalities and’ school districts are eligible for
agreements under sub: (6) (b) based on the criteria in this

paragraph. The criteria shall consider the health hazards of

existing conditions, the extent and nature of pollution, per
capita costs of the project, property valuation of the munici-

palities or school distr‘icts as equalized by the state, income of

the residents in the municipalities or school districts, the
availability of federal funds for the project, soil conditions,
the feasibility and practicality of the project, the borrowing
capacity of the municipality or school district and any other
factors which the department considers important. Munici-
palities or school districts commencing projects but not
completed prior to January 18, 1970, shall be deemed eligible
for agreements under sub. (6) (b). School district projects are
not eligible if the project is located within the corporate limits
of a city or of a village with an operating municipal sewage
system.

NOTE: Par, (c) is shown as amended eff. 6—30-93 by 1991 Wis. Act 269.
Prior to 6-30-93'it reads: )

(c) ANl municipalities and school districts are eligible for agreements under
sub. (6) (a) and (b) based on the criteria in this paragraph. The criteria shall
consider the health hazards of existing conditions, the extent and nature.of pollu-
tion, per capita-costs of the project, property valuation of the municipalities or
school districts as equalized by the state, inc of the residents in the icipal-
ities or school districts, the availability of federal funds for the project, soil condi-
tions, the feasibility and practicality of the project, the borrowing capacity of the
municipality or school district and any other factors which the department con-
siders lmportant Municipalities or school districts commencing projects but not
“completed prior to January 18, 1970, shall be d d eligible for agr t
‘ under sub. (6) (a) and (b). School district projects are not eligible if the project is
located - within the corporate limits of a cny or of a village with an operating
municipal sewage system.

4) Mumclpalmes or school districts- whxch desire to par-
ticipate in the state program shall submit application for
participation to the department. The application shall be in
such form and include such information as the department
prescribes.

(5) The department shall review applications for participa-
tion ini' the state program. It shall determine those applica-
tions which meet the criteria it established under sub. (3), and
shall arrange the apphcatlons in approprlate priority order.

(6) The department may enter into agreement with munici-
palities and school districts to provide state assistance for the
financing of those pollution prevention and abatement facili-
ties projects it approves under sub. (5).

(a) The department may enter into agreements with munic-
ipalities and school districts to make payments to them from
the-appropriation made by s. 20.370 (4) (ca) to pay not less
than:25% and not more than 30% of the estimated reasonable
costs of the approved project. These payments shall be in even
annual amounts and shall extend for a period of not less than
5 years and not more than 30 years. The department shall not
enter into such additional agreements after July 1, 1969, but
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shall continue to make payments on existing agreements until
the terms of the agreement are fully satisfied.

NOTE: Par (a).is repealed eff. 6-30-93 by 1991 Wis. Act 269,

(b) The department may enter into agreements with munic-
ipalities and school districts to make payments to them from
the appropriations made by s. 20.866 (2) (tm).

1. These payments shall not exceed 50% of the approved
project in conjunction with the state program of advance-
ment in anticipation of federal reimbursement under sub. (2).
To provide for the financing of pollution prevention and
abatement facilities, the natural resources board, with the
approval of the governor, subject to the limits of s. 20.866 (2)
(tm) may direct that state debt be contracted as set forth in
subd. 2 and subject to the limits set therein. Said debts shall be
contracted for in the manner and form as the legislature
hereafter prescribes.

2. It is-the intent of the legislature that state debt not to
exceed $150,850,000 in the 10-year period from 1969 to 1979
may be incurred for state water pollution and abatement
assistance.

(c) 1.-The department may enter into agreements with
municipalities and school districts to make payments to them
from the appropriation under s. 20.370 (4) (ca) to provide
direct financial assistance for smaller projects for sewage
treatment facilities, including but not limited to chlorination
treatment, phosphate removal and other improvements to
sewage treatment capabilities.

2. After June 30, 1988, and before July 1, 1990, the
department may enter into agreements with mumclpa]ities to
provide grants under this section from the appropriation
under s. 20.370 (4) (ca) for planning for projects that the
department determines are necessary to preventa municipal-
ity from significantly exceeding an effluent limitation, as
defined in s. 147.015 (6).

3..A grant-under subd. 1 or 2 may not exceed 25% of the
eligible costs prov1ded insubd. 1 or 2, or $15,000, whichever is
less.

4. After June 30 1988, and before July 1, 1990, the
department shall give priority to payments requlred under
sub. (8) over agreements for grants under subd. 1 or 2, and
shall give priority for grants under subd. 2 over grants under
subd 1.

NOTE: Par. (c) is repealed eff. 6-30-93 by 1991 Wis., Act 269.

(e) The department shall review and approve the plans and
specifications of all facilities designed and constructed by
agreement under this section.

(7) This section shall be construed liberally in a1d of the
purposes declared in sub. (1).

(8) After June 30, 1979, the department may not enter into
any agreements or contracts under sub. (6) (b), but the
department shall continue to make payments on existing
agreements and contracts until-the terms of the agreements

and contracts are fully satisfied.

NOTE: Sub. (8) is shown as amended eff, 6-30-93 by 1991 Wis. Act 269.
Prior to 6-30-93 it reads:

(8) After June 30, 1979, the department may not enter into any agreements or
contracts under sub., (6) (a) or (b), but the department shall continue to make
payments on existing agreements and contracts until the terms of the agreements
and contracts are fully satisfied,

History: 1971 ¢ 95;1975¢. 39s. 734;.1977 ¢. 29; 1979 ¢ 34'ss. 974 to 976.
2102 (39) (a) 1987 a. 399; 1989 a 31; 1991 a 269

144.23 Financial assistance program; sewerage sys-
tems. (1) The financial assistance program established under
this section is to be used only if the applicant is unable to
receive assistance in a timely manner from the federal govern-
ment and supplementary funding program established under
s. 144.21. Receipt of aid under this section makes the appli-
cant ineligible for aid under s. 144.21.
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(2) There is established a state program of assistance to
municipalities and unincorporated areas for the purpose of
financing the construction of water pollution abatement and
sewage collection systems. The program shall be adminis-
tered by the department which shall make such rules as are
necessary for the proper execution of the program

~(3) (a) The department shall establish criteria to determine
those municipalities and projects which are eligible for the
state program and to determine appropriate priorities by rule
among the projects.
~ (b) All municipalities having a population of less than
10,000 are eligible for agreements under sub. (6) based on the
criteria .in this paragraph. The criteria shall consider the
health hazards of existing conditions, the adequacy of the
existing water pollution abatement system, per capita costs of
the project, property valuation of the municipalities as equal-
ized by the state, income of the residents in the municipalities,
the- availability of federal funds for the project and the
borrowing capacity of the municipality. Highest priority shall
initially be given to projects which have completed all neces-
sary planning-and engineering and any other factors which
the ‘department considers important. Municipalities com-
mencing projects not completed prior to. June 29, 1974 are
eligible for agreements under sub. (6).

(4) Municipalities which desire to participate in the state
program shall submit application for participation to the
department. The application shall be. in such form and
_ include such information as the department prescribes.

) The department shall review applications for participa-
tion in the state program. It shall determine those applica-
tions which meet the criteria it established under sub. (3) and
shall arrange the applications in appropriate priority order.

(6) (a) Upon approval of an application, the department
may enter into an agreement with the municipality to pay
from the appropriation under s. 20.866 (2) (tm) an amount
not'to-exceed 50% of the estimated reasonable costs of the
approved project. The agreement shall be for such duration
and subject to such terms as the department may piescribe.
The department shall not grant any municipality more than

10% of the funds available under s. 20.866 (2) (tm) fora glven
year.

(b) In this subsectlon ‘estimated reasonable costs’ include
the costs of preliminary planning to determine the economic
and engineering feasibility of a proposed sewerage system,
the engineering, architectural, legal, fiscal and economic
investigations and studies, surveys, designs; plans, working
drawings; specifications, procedures and other action neces-
sary to the construction of the project and the. erection,
building, acquisition, alteration, remodeling, improvement
or:extension of system facilities and the inspection and
supervision of the construction of such facilities.

(7) The department shall review and approve the plans and
specnﬁcatlons of all facilities designed and constructed by
agreement under this section. -

(8) After June 30, 1978, the department may not enter into
any agreements or. contracts under this section, but the
department. shall continue to make payments. on- existing
agreements and contracts until the terms of the agreements

and contracts are fully satisfied.
History: 1973 ¢, 333; 1977 ¢ 418

144.235 * Financial assistance program; local water quali-
ty planning. (1) DEFINITIONS. As used in this section:

(a) “Desxgnated local agency™ means the demgnated local
agency under section 208 of the federal act. '

(b) “Federal act” means the federal water pollution con-
trol act amendments of 1972, P.L. 92-500, 86 Stat. 816.
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(c) “Local governmental unit” means a political subdivi-
sion of this state, a special purpose district in this state, an
instrumentality or corporation of such a political subdivision
or special purpose district, a combination or subunit of any of
the foregoing or an mstrumentahty of the state and any of the
foregoing.

(2) STATE WATER QUALITY. PLANNING ASSlSTANCE PROGRAM;
DESIGNATED LOCAL AGENCIES. (a) The department shall ad-
minister a program to provide state assistance to designated
local agencies for water quality planning activities.

(b) The department shall establish grant eligibility criteria
for designated planning agencies seeking state assistance for
water quality planning activities. The department shall con-
sider the capacity of an agency to conduct areawide planning
activities in establishing these eligibility criteria.

(¢) A designated planning agency may receive state assist-
ance to.conduct water quality planning activities if:

The designated planning agency agrees to provide
planmng matchmg funds. At a minimum, the department
shall require the designated planning agency to agree to
provide planning matching funds in an amount equal to the
state assistance. The department may require the designated
planning agency to.agree to provide local matching fundsina
higher amount.

2. The designated plannmg agency meets all grant eligibil-
ity criteria. .

(3) S1AIE WATER QUALITY PI.ANNING ASSISTANCE; OTHER
LOCAL GOVERNMENTAL UNITS. The department may provide
financial assistance for water quality planning activities to
local - ‘governmental umts that are not designated local

agencies.
History: 1979 ¢ 221; 1985 a. 29; 1991 a. 39.

\

144.24 Financial assistance program; point source pollu-
tion abatement. (1) LEGISLATIVE INTENT. The legxslature finds
that state financial assistance for facility planning, engineer-
ing design and construction of point.source pollution abate-
ment facilities is a public purpose and a proper-state govern-
ment function-in that’the state is the trustee of the waters of
the ‘state and ‘that this financial assistance is necessary to
protect ‘the punty of state waters. -In order that facility
planning; - éngineéring design " and-construction of point
source pollution abatement facilitie€s necessary to the protec-
tion of state waters-be encouraged, a state program of
assistance to mumclpahtles for the financing of these activi-
ties is established. The legislature further finds that in order
for the construction of point.source. pollution abatement
facilities to proceed in an expeditious manner it is appropriate
to meet the costs. through the issuance of public debt,
extending the financial obligation incurred over a generation
of beneficiaries of these facilities.

. (2) ADMINISTRATION; RULES. The state’s point source pollu-
tion abatement program shall be administered by the depart-
ment. The department shall make such rules as are necessary
f’\)}’ uhv proper vnuvutxunx of the program.

. (3) DeriniTIONS. In this section:

(a)“Federal act” means the federal water pollutlon control
act P.L. 92-500, as amended.

(b) “Point source pollutlon abatement facilities” means
those facilities eligible for financial assistance under title IT of
the federal act. .

_{c) ““State program” means the program of financial assist-
ance for point source pollution abatement established under
this section.

. (4) ELIGIBILITY. (a) The department shall, by rule, specify
cnterla,for determining eligible municipalities and projects
for funding by grants under this section. Where a municipal-
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ity is serviced by more than one sewerage district for waste-
water pollution abatement, each service area of the munici-
pality shall be considered as a separate municipality for
purposes of obtaining financial assistance under the state
program. Except as provided in this subsection, the depart-
ment shall promulgate rules which specrfy criteria for deter-
mining eligible participants and projects which comply with
the federal act and rules promulgated under the federal act.

(by.1. Eligible projects relating to collectron systems in-
clude only the following: '

a. A collection system in an unsewered municipality which
is constructing a new wastewater treatment plant and collec-
tion system rehabilitation which is necessary to maintain the
total integrity of a sewerage system.

b. A collection system which the department orders under
s. 144.07 (1) notwrthstandrng the outcome of the annexation
referendum under s. 144.07 (lm) Notwithstanding sub. (7)
(a) and any rules promulgated under this section, the depart-
ment shall award funding under this subd. 1. b. in an amount
that totals 60% of "all -costs of the project, rather than of
elrgrble costs of the project.

'¢. A collection system in an unsewered community which is
being connected to an existing wastewater treatment plant if
the municipality applred to the department under sub. (5) for
financial assistance on or after January 1, 1986, and the
municipality réceived, before January 1, 1987, a notice under
$ub. (6) that the department was ready to allocate funds to the
municipality.

2. Funding may not be provided for that portion of any
project related to industrial capacity that is defined under 33
USC 1284 (b) (1), as amended on May 16, 1978, as subject to
industrial cost recovery. Notwithstanding the federal act and
regulations promulgated under that act, the state program
does not require an industrial cost recovery system.

3. The amount of reserve capacity for treatment works
eligible for grant assistance is limited to that future capacity
required to serve the users of the treatment works expected to
exist within the service area of the project 10 years from. the
time the treatment works are estimated to become opera-
tional or, in the case of interceptor. sewers and. associated
appurtenances, the estimated date of operation, The depart-
ment, in consultation with the demographic services center in
the department of administration under s. 16.96, shall pro-
mulgate rules defining procedures for projecting population
used in'determining the amount of reserve capacity.

(c) 1. Every -applicant seeking grants for construction
purposes under this section shall complete a staged facility
planning, -engineering. design .and environmental analysis
sequence developed by the department. The department shall
model the required sequence after the staged planning, design
and_environmental analysis sequence under title II of the
federal act.

2. If sources of funding for the facility planning prescribed
under this paragraph are not available for these activities,
grants provided under this section may pay 50% of the cost of
facility planning.

2m. Amendments or applrcatrons for facility planning
grants received after March 1, 1987, shall be funded at 50% of
the cost of the facility planning. :

3. If sources of funding for the engmeermg design .pre-
scribed*under - this paragraph are not .available for these
activities, grants provided under-this section may pay 75% of
the cost of engineering design activities.

" 4. Engineering design cost grants made from the appropri-
ation under s. 20.866 (2)(tn) shall be awarded at the time a
construction grant is awarded and may be awarded only if an
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advance commitment for reimbursement is made under sub.
(9m).

(d) If a project funded under thrs section farls, the depart-
ment may not require the recipient of the grant to reimburse
the department for costs determined to be eligible under this
section if all of the following apply:

1. The applicant initiates legal action and pursues the
action to completion, unless the department agrees otherwise,
to recover costs from parties potentially liable for the pro-

ject’s failure and the legal action is not resolved before May

11, 1990.

2. The applicant agrees in writing to pay to the department,
for the state-funded portion of the project, funds recovered
under the legal action in excess of the cost of the legal action

(5) ApPPLICATION. Municipalities which. desire to partrcr-
pate in the financial assistance program under this section
shall submit an applrcatron for _participation to the depart-
ment. The application shall be in such form.and include such
rnformatrokn as the department prescribes. The department
shall review applications for participation in the state pro-
gram. It shall determine those applications which meet the
criteria it established under sub. (4). ,

(6) PrioRrITIES. (a) Each municipality shall notify the de-
partment of its intent to apply for a grant under this section
by January 1 of each year. For.those municipalities that
notify the department: by January 1, the department shall
annually compile a funding list which ranks these municipali-
ties in the same order as they appear on the federal priority
list; prepared under the federal act, as of January 1 of each
year. Except as provided in sub. (7) (c) 4, if there is not
sufficient funding available under this section to fund all
grant applications in-one year, the department shall allocate
available funding to projects in the order in which they
appear on the funding list. The department shall not:allocate
funds to a municipality that is on.the funding list in a
particular year if the municipality is not ready to begin
construction within 3 months of the time when the depart-
ment is ready to allocate the funds, and the municipality can
reasonably expect to receive funds under the federal program
within 12 months of the time when the depar tment is ready to
allocate the funds.

(b) For those municipalities that notify the department
after January 1 but before April 1 of each year of their intent
to apply for a grant under thissection, the department shall
comprle a funding list as of April 1 of each year. If funding
remains from the allocation under par. (a), the department
shall allocate available funding to projects in the order in
which ‘they appear on the funding list compiled under- this
paragraph. The department shall not ‘allocate funds to a
mumcrpalrty under this. paragraph that is on the funding list
in"a particular year if the municipality is not ready to begin
construction within -3 months after the department is ready to
allocate the funds and the municipality can reasonably expect
to receive funds under the federal program within 12 months
after the department is ready to-allocate the funds.

(c) If a municipality receives a notice that the department is
ready to allocate funds under par. (a) or (b) and; prior to the
initiation of construction, the department determines that
revisions to the proposed project based -upon significant
newly discovered-information or recent technological innova-
tion will reduce anticipated’ project costs without impeding
the achievement of discharge and effluent standards, the
department may reserve the funds previously committed
under par. (a) or (b) for that municipality for a per iod not to
exceed ‘one priority year after the funding list is compiled
under par.-(a) or (b).
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{7) PAYMENT. (a) 1. Upon the completion by an applicant
of all application requirements, the department may enter
into an agreement with a municipality for a grant of up to
60% of the eligible costs of a project, except as provided under
sub. (4) (c), if the municipality is awarded a grant before July
1, 1989.

2. Upon the completion by an applicant of all application
requirements, the department may. enter into an agreement
with a municipality for a grant of up to 55% of the eligible

costs of the proyect except as provided under sub. (4) (c), if

the municipality is awarded a grant after June 30, 1989, but
before July 1, 1990.

(b) No project funded under this section may recelve state
assistance that, combined with other nonlocal government
assistance, exceeds 75% of the eligible cost of the project.

oL Metropohtan sewerage districts that servé lst'class
cities-are limited in €ach fiscal year to receiving total grant
awards not to exceed 33% of the sum of the amounts in the
schedule for that fiscal year for the’ appropriation-under s
20.445 (1) (de)-and the amount authorized under sub. (10) for

that fiscal year plus the unencumbered balance at the end of

the preceding fiscal yéar for the amount-authorized under
sub. (10). This subdivision is not applicable to grant awards
provided during flscal years. 1985-86 1986-87, 1988-89 and
1989-90.

2. Metropohtan sewerage dlStl’ icts that serve Tst class cities
are limited 'to new project grant awards of not more than
$29,900,000 -in - fiscal year 1985-86, of not more than
$35,300,000. in ‘fiscal year 1986-87, of not more than
$70,000,000 in fiscal 'year 1988-89 and of not more than
$45,600,000 in fiscal year 1989-90 from the amounts autho-
rized under sub. (10), plus-any-unallocated balances from the
ptevious fiscal year ‘as listed in this subdivision which the
depar tment determines, in accordance with its rules establish-
ing-a priority funding list under sub: (6), will be available for
obhgatlon during the succeeding fiscal year.

- 3. Sewerage districts that do not serve Ist class cities are
limited to new project grant.awards that, in the aggregate for
all-those sewerage districts, are not more than $70,500,000 in
fiscal year 1988-89-and not more than $48,338,400 in fiscal
year-1989-90 from the amounts authorized under sub..(10),
plus any unallocated balances from the previous fiscal year as
listed in this subdivision which the department determines, in
accordance with its rules establishing a priority funding list
under sub..(6); will be available for obhgatlon during the
succeeding fiscal year.

4. 0f the additional $11, 938 400 authorized in subd. 3 by
1989 Wisconsin Act 366, for fiscal year 1989-90, the depart-
ment shall allocate $5,969,200.to each of the first 2 municipal-
ities, except a metropolitan sewerage district that serves a 1st
class city,: whose' projects-have the highest rankings on the
funding list under:sub. (6). (a). The department may not
release the. additional moneys authorized in subd. 3 to such
municipalities until the secretary certifies in writing that each
municipality has signed.an agreement with the department
under which the municipality agrees to- waive any further
challenge to the order of placement of any of its projects-on a
priority funding list established by the department under sub
6. . C
(8) CONDITIONS OF PAYMENI (a) Water conservation. Each
mumc1pa11ty receiving state assistance under this section for
the construction.of a point source pollution abatement facil-
ity shall develop and:adopt a program of water conservation
no less stringent than the federal requirements.

. (b) Operation and maintenance. Each municipality receiv-
ing state assistance under this section for the construction of a
point source pollution abatement facility shall develop and
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adopt a program of systemwide operation and maintenance
of the wastewater treatment plant, including the training of
personnel, no less stringent than the federal requirements.

(©) User charges,.exception. 1. Except as provided under
subd. 2, each municipality receiving state assistance under
this section for the construction of a point source pollution
abatement facility shall develop and adopt a system of
equitable user charges to ensure that each recipient of waste
treatment services pays its proportionate share of the costs of
the operation and maintenance of the point source pollution
abatement facility. The user fee system shall be in compliance
with title II of the federal act and the rules promulgated under
the federal act.

2. The department may issue an exemption from the
requirement imposed under subd. 1 if a city or village imposes
a system of equitable dedicated charges based upon assessed
property values, if the city or v1llage does not operate a
wastewater treatment plant but is served by a regional
wastewater treatment plant operated by a metropolitan sew-
erage district created under ss. 66.88 t0 66.918 and if the user
charges imiposed by that district are approved by the depart-
ment -and comply w1th the requirements of title I1 of the
federal act.

(d) Prior approval. Payment in excess of two-thirds of the
state assistance provided for the eligible costs of construction
may not be made until the department approves the programs
requlred under pars. (@) and (b) and any system required
under par. (c).

() Rules. The department shall promulgate rules consist-
ent with this subsection.

(8m) REPAYMENT. The department may not require a
mumclpahty that received a construction grant under this
section for a wastewater treatment system that subsequently
failed to'repay any portion of the grant related to the costs of
that failed system if all of the following apply:

(@) The municipality received the construction grant dur-
ing fiscal year 1980-81.

(b) Prior to the ¢onstruction of the wastewater treatment
system funded by the grant under par. (a) the mumclpallty
was an unsewered municipality.

(c) The department directed the municipality to correct the
failed ‘wastewater treatment systém and the municipality
received construction grant funding during fiscal year 1987-
88 to make the corrections:-

'(9) ADVANCE COMMITMENTS FOR REIMBURSEMENT FROM FU-
TURE APPROPRIATIONS. (a) Thé department shall, by rule, im-
plement and administer reimbursement funding to munici-

‘palities as part of the financial assistance program under this

sectlon to encourage the participation of all municipalities.

" (b) The department shall promulgate rules specxfymg reim-
bursement eligibility and procedures for commitments of
financial assistance. The rules shall specify that reimburse-
ment shall be made or committed:

"~ 1. To communities willing to ‘apply for state assistance
conditioned ‘upon legislative appropriation of the amounts
needed to reimburse municipalities.

2. To communities successfully completmg all facility
planning and engineering design requirements.

3. For all eligible costs consistent with sub. (4).

4. Prior to the start of construction of any reimbursable
project if all. required procedures have been complied with.

5. Subject .to a’priority determination system consrstent
thh sub. .(6) for reimbursable pIO]eCtS
6. Subject to the same provisions of payment under sub.
(7). :

7. Subject to the same conditions of payment under sub.

(8).
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- (c) The maximum state assistance the department may
commit in each fiscal year before fiscal year 1989-90 for
future reimbursement under this subsection is an amount
equal to the amount authorized under sub (7) (c¢) for the
subsequent fiscal year

{9m) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
NEERING DESIGN CO0sTS. The department.may make an ad-
vance commitment to a municipality for the reimbursement
of engineering design costs from funds appropriated under's.
20.866 (2).(tn) subject to all of the following requirements:

(a) For fiscal year 1989-90, the'advance commitment shall
include a provision making the reimbursement of engineering
design costs conditional on the award or making of a-con-
struction grant under this section or a loan under ss. 144.241
and 144.2415. If the financial assistance that the municipality
receives for construction of a treatment work is a loan, the
engineering design cost reimbursement shall be a loan. After
June 30, 1990, and before September 1, 1990, the department
may enter-into an agreement with a municipality to provide
engineering design costs under this subsection if the depart-
ment makes an advance commitment for the reimbursement
of ‘those: costs beforeJuly 1, 1990, and the municipality
receives financial assistance under this section and s. 144.2415
for construction. _

(b) The advance commrtment may. be made only for
engrneermg design activities commenced after the depart-
ment makes the advance commitment.

(c) The advance commitment may be made only if the
municipality has completed all facility planning
requirements.

(d) The advance commitment may be made only for
engineering design projects and costs which are eligible under
sub. (4)«(a), (b) and (¢} 3.

(e) The advance commitment shall be subject to a priority
determination system consistent with sub. (6).

'(10) EXPENDITURE AUTHORIZATION. The department may
expend; from the appropriation under s. 20.866 (2) (tn), the
total amount which is authorized under that paragraph to be
contracted for public debt and has not been expended, for
new grants under this section for engineering design costs,
construction costs and other costs which can be funded from
bond revenue. _

(11) CoNsTRUCTION. This sectron shall be liberally con-
strued in aid of the purposes declared in sub. (1).

(1 2) SUNSET. (a) Notwrthstandmg sub. (6), the department
may not issue a grant award under the state program for a
municipality that has not submitted to the department by
January 2, 1989, a facility plan which meets the requirements
of this section and is approvable by the department under this
chapter
. (b) Notwrthstandmg sub. (6), the department may not
issue a grant award under the state program for planning or
construction work after June 30, 1990.

History: 1977c. 418; 1979 ¢ 34'ss. 976g to 976wd, 2102 (39) (g); 1979 c. 221
$s..626 to 626y, 2200 (20), 2202 (39); 1981¢. 1,20, 174; 1983 2. 27,1985 a. 29 ss
l9§gtg 1938, 3202(39) 1985a.120; 1987 a. 27, 399; 1989 a. 31, 336; 366; 1991
a 15 R

144.241 Clean water fund program; financial assistance.
(1) DErINITIONS. In this section:

(a) “Capital cost loan” means a loan to a municipality to
finance its payment for capital costs to a metropolitan
'sewerage district.organized under ss. 66. 88 10 66.918.

.(am) “Effluent limitation” has the meaning designated in
5. 147.015 (6). :

(b) - “‘Enforceable requrrement
following:

‘means any of the
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1. Those conditions or limitations of a permit under ch. 147
which,-if violated, could result in the initiation of a civil or
criminal action under s. 147.29.

- 2. Those provisions of s. 144.025 (2) (r) which, if violated
could result in a departmental order under s. 144.025 (2) (s).

3. 1f a permit under ch. 147 has not been issued, those
conditions or limitations which, in the department’s judg-
ment, would be included in the permit when issued.

4, If no permit under ch. 147 applies, any requirement
which the department determines is necessary for the best
practicable waste treatment technology to meet applicable
criteria.

(c) “Industrial user” means any of the following:

1. Any nongovernmental, nonresidential user of a publicly
owned . treatment work which discharges more than the
equivalent 0f 25,000 gallons per day of sanitary wastes, other
than domestic wastes or discharges from sanitary conve-
niences, or discharges a volume that has the weight of
biochemical oxygen demand or suspended solids at least as
great as the weight found in 25,000 gallons per day of sanitary
waste from residential users, and which is identified in the
standard industrial classification manual, 1972, federal office
of management and budget, as amended and supplemented
as of October 1, 1978, under one of the following divisions:

a. Division A: agriculture, forestry, and fishing.

b. Division B: mining.

c. Division D: manufacturing.

d. Division E: transportation, communications, electric,
gas, and sanitary services.

e Division I: services.

2. Any nongovernmental user of a publicly owned treat-
ment work which discharges wastewater to the treatment
work which contains toxic pollutants or poisonous solids,
liquids or gases in sufficient quantity, either singly or by
interaction with other wastes, to contaminate the sludge of
any municipal system, to injure or interfere with any sewage
treatment  process, to constitute a hazard to humans or
animals, to create a public nuisance, or to create any hazard
in or have an adverse effect on the waters receiving any
discharge from the treatment works.

3. All commercial users of an individual system con-
structed with grant assistance under s. 144.24.

(¢g) “Market interest rate” means the interest at the
effective rate of a revenue obligation issued by the state to
fund a-project loan or a portion of a project loan under this
section and s. 144.2415,

(d) “Treatment work” has the meaning designated in s.
147.015 (18).

(e) “Violator of an effluent lrmrtatron means a person.or
municipality that after May 17, 1988, is not in substantial
compliance with the enforceable requirements of its permit
issued under .ch. 147 for a reason that the department
determines is or has been within the control of the person or
munrcrpalrty .

-(2) RuLes. The department shall promulgate rules that are
necessary for the proper execution of this section

-(2m) GeneraL DUTIES. The department shall:

(a) Administer its responsibilities under this section and s.
144.2415,

(b) Have the lead state role with the U.S. environmental
protection agency.

(c) Cooperate with the department of administration in
administering the clean water fund program.

(d) Have the lead state role with municipalities in provid-
ing clean water fund program information, and cooperate
with the department of administration in providing such
information to municipalities.
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(e) Inspect periodically clean water fund project construc-
tion to determine project compliance with construction plans
and specifications approved. by the department and the
requirements of this section and s. 144.2415 and, if applica-
ble, of 33 USC 1251:to 1376 and 33 USC 1381 to 1387 and the
regulations promulgated thereunder.

(f) Submit a biennial budget request under s. 16.42 for the
clean water fund program.

(3) ACCEPTANCE OF FEDERAL CAPITALIZATION GRANTS. The
department may enter into an agreement under 33 USC 1382
with the U.S. environmental protection agency to receive a
capitalization grant under 33 USC 1381 to 1387. The agree-
ment may contain any provision required by 33 USC 1381 to
1387-and any regulation, guideline or policy adopted under
33 USC 1381 to 1387.

(3m) BIENNIAL -NEEDS LIST. By May ‘1 of each even-
numbered year, the department shall prepare and submit to
the department of administration a biennial needs list that
includes all of the following information:

(a) A list of wastewater treatment projects that the depart-
ment estimates will receive notices of financial assistance
commitment under sub. (15) during the next biennium.

(b) The estimated cost and estimated construction sched-
ule of each project on the list, and the total of the estimated
costs of ‘all'projects on the list.

(c) The estimated rank of each project on the priority list
under sub:. (10).

(6) METHODS OF PROVIDING FINANCIAL. ASSISTANCE. (2) The
department may determine whether a municipality is eligible
for financial assistance under this section and s. 144.2415 for
any of the following:

1. Planning, des:gnmg and- constructing: or teplacmg a
treatment work:

2. Implementing ‘a ‘management program established
under33 USC 1329 (b).

3: Developing and implementing a conservation and man-
agement plan-under 33 USC 1330."

4. A capital cost loan.

-~ (by'In-approving financial assistance, the department may
use the following methods of providing financial assistance:

1. Purchasing or refinancing the obligation of a municipal-
ity if the obligation was incurred to finance the cost of
constructing a water pollution control project located in this
state and the obllgatlon was initially incurred on or after May
17, 1988.

- 2. Purchasing or refinancing the obligation of a municipal-
ity if the obligation was incurred to finance the cost of
constructing a water pollution control project located in this
state and the obligation was initially incurred after March 7,
1985, and before May 17, 1988;.if after giving the notice of
financial assistance commitment under sub. (15) the require-
ments of 33. USC 1382 (b) (3) have still not been met.

3. Guaranteeing, or 'purchasing insurance for, municipal
obligations for the construction or replacement of a treat-
ment” work if the guarantee or insurance would impr ove
credit market access or reduce interest rates.

4. Making loans at or below the market interest rate.

5. Providing financial hardship assistance under sub. (13)
from the account under s. 25.43 (2) (b).

--6.. Making loans under s: 144.2415 (13) for the purposes of
that subsection.
.- 7. Making grants under sub. (13m).

(7) ELIGIBILITY. (2) The department shall, by rule, establish
criteria for determining which applicants and which projects
are ¢ligible to receive financial assistance under this ‘section
and s. 144.2415. The primary criteria for eligibility shall be
water quality and public health. The rules for projects funded
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from the account unders. 25.43 (2) (a) shall be consistent with
33 USC 1251 to 1376 and 33 USC 1381 to 1387 and the
regulations promulgated thereunder. The rules for projects
funded from the account under s. 25.43 (2) (b) may be
consistent with 33 USC 1251 to 1376 and 33 USC 1381 to
1387 and the regulations promulgated thereunder.

(b) The department may determine whether a municipality
is eligible for financial assistance under this section and s.
144.2415 for any of the following types of projects:

1. Projects that the department determines are necessary to
prevent a municipality from significantly exceeding an efflu-
ent limitation contained in a permit issued under ch. 147.

2. Projects needed to provide treatment to achieve compli-
ance with an enforceable requirement changed or established
after May 17, 1988, if the project is for a municipality that is
in substantial compliance with its permit, issued under ch.
147, in regard to the changed or established enforceable
requirements.

3. Projects for treatment work planning and design, except
for the planning and design listed under subd. 6. :

4."Projects for unsewered municipalities.

5. Projects for the treatment of nonpoint source pollution
and urban storm water runoff.

6. Projects for the planning, design, construction or re-
placement of treatment works that violate effluent limitations
contained in a permit issued under ch. 147;

7. Projects for which a municipality seeks a capital cost
loan.

(8) INELIGIBILITY FOR AND LIMITATIONS ON FINANCIAL AS-
SISTANCE. {a) The following are not eligible for financial
assistance from the clean water fund under this section and s.
144.2415:

1. A person or municipality that has failed to substantially
comply, as specified by the rules promulgated under sub. (2),
with the terms of a fedéral or state grant or loan used to pay
the costs of studies; investigations, plans, designs or.construc-
tion associated with wastewater collection, transportation,
treatment or disposal or used to pay the cost of studies,
investigations, plans, designs or construction associated with
implementing a nonpoint source control management
program

2. Connection laterals and sewer lines that transport
wastewater from structures to municipally owned or individ-
ually owned wastewater systems.” =
3. Public sanitary sewer mains, interceptors and individual
systems which exclusively serve future development.

4. A planning, design or construction project which re-
ceived financial assistance under 33 USC 1251 to 1376 or s.
144.24, except for any of the following:

a. The nonlocal share of a project which receives funding
under s. 144.2415 (13).

“b.'The portion of a project funded under s. 144.2415 (13)
relating to a collection system, even if the costs relating to the
collection system were not eligible under s 144.24
. 5. During fiscal years 1989-90 to 1992-93, a person or
municipality in violation of an effluent limitation contained
in a permit issued under ch. 147, unless that person or
municipality is eligible under s. 144.2415 (13).

(b) 1. Except as provided in subd. 2 and par. (k), the
amount of reserve capacity for a project eligible for financial
assistance through a method' specified under sub. (6) (b) is
limited to that future capacity required to serve the users of
the project expected to exist within the service area of the
project 10 years after the project is estimated to become
operational. The department, in consultation with the demo-
graphic services center in the department of administration
under s. 16.96, shall promulgate rules defining procedures for
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projecting population used in determining the amount of

reserve capacity.

2. Except as provided in par. (k), the department may not
determine that a municipality is eligible for financial assist-
ance through a method specified under sub. (6) (b) for reserve
capacity for a collection system, interceptors or an individual
system project in an unsewered municipality.

(c) Except as provided in par. (k), financial assistance may
be provided for the design, planning and construction of a
collection system, interceptor or individual system pro;ect in
an unsewered municipality or an unsewered area of a munici-

pality, only if the department finds that at least two-thirds of

the initial flow will be for wastewater originating from
residences in existence on October 17, 1972,

(d) An-unsewered municipality that is not constructing a
treatment work and will be disposing of wastewater inthe
treatment work ‘of another municipality is not eligible for
financial assistance under this section and s. 144.2415 until it
executes an agreement under s. 66.30 with another municipal-
ity to receive, treat and dispose of the wastewater of the
unsewered municipality.

() Financial assistatice may be provided to a municipality
for a project only if the financial assistance is used for a
project that is the most cost-effective alternative for the
municipality without regard to financial assistance from the
federal government and this state.

(f) Except as provided in par. (k), the department may not
determine that a ‘municipality is eligible for financial assist-
ance through a method specified under sub. (6) (b) for the
portion of a project that treats wastes from industrial users.

(g) The sum of all of the financial assistance to a municipal-
ity approved under this section and s. 144.2415 for a project
may not result in the municipality paying less than 10% of the
cost of the project. .

(h) Except as provided in par. (k) or (m) ‘a municipality
that is-a violator of an-effluent limitation at the time that the
notice of financial assistance commitment is given may not
receive financial assistance of a method specified under sub
6) (b) 1,2, 3, 4 or 5 for that part of a treatment work project
that is needed to correct the violation. This paragraph does
not apply to a municipality that after May 17, 1988, is in
compliance with a court or department order to correct a
violation of the enforceable requirements of its ch. 147
permit, and that is applying for financial assistance under s.
1442415 (13) to correct that violation.

(i) After June 30, 1991, no municipality may receive for
projects an amount that exceeds 35.2% of the amount ap-
proved by the legislature under s, 144.2415 (3) (d) for that
biennium.

(j) During the period beginning on July 1,1989, and ending
on June 30, 1992, no metropolitan sewerage district that
serves a lst class city may receive a total of more than
$207,200,000 for financial assistance under this section and s.
144 2415 for projects on the funding list under sub. (10) (c) for
fiscal year 1990 91.

(k) The restrictions spe01f1ed under par (b) 1 and 2, (¢), (f)

‘or (h) do not apply to any of the followmg methods of

ﬁnanc1a1 assistance:

1. A loan at the market interest rate.

" 2. A purchase or refinancing of an obligation at fair market
value and at the market interest rate.

3. A guarantee or a purchase of insurance for.a municipal
obligation which will permit the municipality credit market
access not- otherwise available or which will reduce the
interest rate on the obligation to not less than the market rate.

(L) The total amount of capital cost loans made under this
section and s. 144.2415 may not exceed $120,000,000, and no
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capital cost loan funds may be released under this section and
s. 144.2415 until the secretary of administration has found in
writing that all of the following facts have occurred:

1. The cities of Brookfield, Mequon, Muskego and New
Berlin and the villages of Butler, EIm Grove, Germantown,.
Menomonee Falls and Thiensville have signed an agreement
with a metropolitan sewerage district organized under ss.
66.88 to 66.918, under which each municipality agrees to pay
some portion of the amount of $120,000,000 authorized in
this paragraph to the metropolitan sewerage district for the
district’s capital costs and the sum of the amount that each
municipality agrees to pay equals at least $120,000,000.

2. The agreement in subd. 1 has also been signed by the
metropolitan sewerage district organized under ss. 66.88 to
66.918.

(m) A municipality that is in substantial compliance with
the enforceable requirements of its ch. 147 permit on the date
that it submits its application for financial assistance under
sub. (9) remains eligible for state financial assistance in the
same tier under sub. (12) for which it was eligible on the date
that it submitted its application, whether or not the munici-
pality violates such ch. 147 permit requirements, if all of the
following occur:

*1. The municipality submits its application for financial
assistance under this section and s. 144.2415 on or before
June 30, 1990.

2. The department has approved the municipality’s facility
plan on or before June 30, 1989.

(9) APPLICATION. (a) A municipality which desires to
participate in the program under this section and s. 144.2415
shall ‘submit an application for participation to the depart-
ment. The application shall be in such form and include such
information as the department and the department of admin-
istration plescnbe The department shail review applications
for participation in the program under this section and s.
144.2415. The department shall determine which applications
meet the eligibility requirements and criteria under subs. (6),
(7),:(8), (10) and (13).

(b) A municipality seeking financial assistance, except for a
municipality seeking a capital cost loan, for a project under
this section and s. 144 2415 shall complete a staged facility
plan, design plans and specifications and an environmental
analysis sequence as required by the department by rule.

(c) If a municipality is serviced by more than one sewerage
district for wastewater pollution abatement, each service area
of the municipality shall be considered a separate municipal-
ity for purposes of obtaining financial assistance under this
section and s. 144.2415.

(d) The department of administration and the department

jointly may charge and collect service fees, established by

rule, which shall cover the estimated costs of reviewing and
acting upon the appllcatlon and servicing the financial assist-
ance agreement. No service fee established by.rule under this
paragraph may be charged to or collected from an applicant
for financial assistance under s. 144.2415 (13).

{f) The fees collected under par. (d) shall be credited to the
clean water fund.

(10) PrioRITY. () The department shall establish a priority
list under 33 USC 1381 to 1387 which ranks each project. The
ranking on the priority list shall be based on all of the
following:

1. The type of project and the order in which it is listed
under sub. (7) (b) 1 to 7.

2. The impact of the project on groundwater and surface’
water quality.

3. The impact of the project on public health.

4. Any other factor determined by the department.
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(b) Each municipality shall, in a writing postmarked no
later than December 31, notify the department of its intent to
apply for financial assistance under this section and s.
144.2415 in the next state fiscal year. Only those municipali-
ties that so notify the department and that before July 1 of the
next year submit a complete application meeting the require-

ments under sub. (9) (a), design plans and specifications if

required under s. 144.04 which are approvable by the depart-
ment under this chapter and a sequence meeting the require-
ments of sub. (9) (b) may be included on the funding list under
par. (c) and considered for financial assistance under this
section and s. 144.2415 in the next state fiscal year.

‘(c) The department shall annually establish a funding list
for each fiscal year that ranks projects of municipalities that
submit a financial assistance application under sub. (9) and
meet the requirements specified in par. (b) in the same order
as they appear on the priority list established under par. (a).

. (d) If sufficient funds are not available to fund all applica-
tions for financial assistance under this section and s.
144.2415 in any fiscal year, the department shall allocate
available funding to projects in the order in which.they
appear on the funding list under par. (c) for that year. The
department may not issue a notice of financial assistance
commitment for a project that is on the funding list if the
municipality is not ready to begin construction of the project
within 3 months after the department is ready to issuea notice
of financial assistance commitment.

(e) If funds remain available for a fiscal year after provid-
ing financial assistance to all municipalities on the.funding

list under par. (c), the department may issue a notice of

financial assistance commitment to a municipality that meets
all of the requirements under this section and s. 144.2415,
except the requirement under par. (b) to submit a complete
application and design plans and specifications, if required
under s. 144.04, before July 1.

(f) Before July 1, 1991, projects not specified under sub @)
(b) 4, including prQ]ects eligible under s. 144.2415 (13), may

not receive financial assistance that would total, for all of

those projects, an amount that exceeds 95% of the amount
that the legislature approves under s. 144.2415 (3) (d) for that
biennium, unless all applications under sub. (7) (b) 4, includ-

ing projects eligible under s. 144 2415 ( 13) on the fundmg list

are approved first.

(11) APPROVAL. (a) The department shall specify the
method by:which financial assistance is to be provided for
each application that.it approves. The methods by which the
department may provide financial assistance are the methods
specified under:sub. (6) (b). :

(b) For municipalities meeting the financial hardship as-
sistance requirements under sub. (13), the department may
approve financial hardship assistance and shall specify the
method by which it will provide financial hardship assistance,
including but not. limited to a combination of loans at or
below the market rate and grants, deferred payment loans,
state payment of the loan for a number of years, or longer
amortization periods.

(c) The department may not approve financial assistance
under this section and s. 144.2415 for a project that is not on
the priority list under sub. (10) (a).

(d) In approving financial assistance under this section and
s.- 1442415, the department shall adhere to the amount
approved by the legislature for each biennium under- s.
144.2415 (3)(d).

(12) LoaN INTEREST RATES. (a) The types of projects for
which municipalities may. receive loans under this section and

s. 144.2415 shall be classified as follows for the purpose of
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setting the percentage of market interest rates on loans
funding such projects:

- 1. Tier 1 projects are those projects specified in sub. (7) (b)
1 and 2, except as restricted by sub. (8) (b), (c), (f) or (h).

- 2. Tier 2 projects are those projects specified in sub. (7) (b)
4 and 5, except as restricted by sub. (8) (b), (¢), (f) or (h).

3. Tier 3 projects are those projects specrfred in sub. (7) (b)
6and 7, and those portions of projects under tiers 1 and 2 that
are restricted by sub. (8) (b), (c), (f) or (h).

4. A plarining and design project specified in sub. (7) b)3
shall be classified under subd. 1, 2 or 3 based on the type of
treatment. work. construction or replacement project for
whrch the planning and design project is undertaken

(c) The department shall establish, by rule, the percentage
of market interest rates on loans for each tier of projects
specified in par. (a) 1, 2 or 3, consistent with the following
standards;

1. The percentage of. market interest rates established shall,
to the extent possible, fully allocate the amount of public debt
authorized under s. 20.866 (2) (tc), the amount authorized
under s:-144.2415 (3) (d) and the amount of revenue obliga-
tions authorized unders. 144.2415 (4) (f).

2.-A different percentage of market interest rate shall be
established for each tier of projects in par. (a). Tier 3 projects
shall receive market interest rate. Tier 1 projects shall receive
a:percentage of market interest rate that is lower than the
percentage of market interest rate on tier 2 projects

3. The department, in establishing percentage of market
interest rates, shall attempt to ensure that those rates do not
result in any of the following:

a.Beginning in fiscal year 1991, increases in all state water
pollution abatement general obligation debt service costs
greater than 4% annually in the fiscal year in which the rates
are-established and in the following fiscal year.

b. State water pollution abatement general obligation debt
service costs greater than 50% of all general obligation debt
service costs in the fiscal year in which the rates are estab-
lished -and-in any ‘of the following 3 fiscal years.

(d)-Upon receipt of a request in writing from the depart-
ment, the department of administration shall prepare in
wrrtmg, and submit to the department, estimates of the debt
service costs spec1f1ed in par. (¢).3. The department shall use
such -estimates in establishing the percentage of market
interest rates consistent with' the standards specified in par.
(c) 3. The department of administration, concurrently with
the department’s submitting a notice under s. 227.19 (2) of
proposed rules authorized under this subsection, shall submit
such estimates to the chief clerk of each house for distribution
to the appropriate standing committees under s. 13.172 (3).

(f) The department may request the joint committee on
finance to take action under s. 13.101 (11) to modify the
percentage of market interest rates established by rule for tier
Tand tier 2 projects.

(13) FINANCIAL HARDSHIP ASSISTANCE, (a) The department
shall rank each municipality applying for financial assistance
under this section and s. 144.2415, including a municipality
applying for financial assistance under s. 144.2415 (13), based
on its ability to pay for the construction and operation costs
of its project. The. department shall establish, by rule, the
procedure that it uses to rank the municipalities, which shall
use all of the following to measure ability to pay, except as
provided under par. (bm):

1. Total charges imposed on fesidential users in the munici-
pality that relate to wastewater treatment as a percentage of
the total adjusted gross income of residents of the
municipality.
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2. Total charges imposed by the municipality that relate to
wastewater treatment as a percentage of the total equalized
value of property in the municipality.

(am) Except as provided under par. (bm), a municipality
qualifies for financial hardship assistance if the percentage
under par. (a) 1 exceeds 1.5 and if the percentage under par.
(a) 2 places the municipality in the 25% of municipalities with
the highest percentage under par. (a) 2.

-(b) Except as provided under par. (bm), the department
shall allocate available financial hardship assistance to mu-
nicipalities that qualify for financial hardship assistance
under par. (am), for projects on the funding list under sub.
(10) (c), in the order that the projects appear on the funding
list under sub. (10) (c).

(bm) The department may establish, by r'ule, factors to
rank under this subsection a federally recognized American
Indian‘tribe or band.to which the department determines it
cannot apply the factor specified in par. (a) 2.

~(¢) 1. The department may approve financial hardship
assistance under this subsection only for a municipality for
which the department approves financial ‘assistance under
sub. (11) or s. 144.2415(13).

2. A municipality thatis a violator of an effluent limitation
may not receive financial hardship assistance under this
subsection for that part of a treatment work project that is
needed to correct the violation. This subdivision does not
apply to a municipality that after . May 17, 1988, is in
compliance with a court or department order to correct a
violation of the enforceable requirements of its ch. 147
permit, and that is applying for financial assistance under s.
144.2415: (13) to correct that violation.

(d) The department may approve financial hardship assist-
ance under this subsection to a municipality meeting the
requirements of this subsection. '

(e) "The total -amount- of financial hardship assistance
approved in any year under this subsection may not exceed
12%- of the amount approved by the ‘legislature under S.
144.2415 (3) (d) for that biennium.

(f) The department may not approvc financial hardship
assistance under this section and s. 144.2415 before January
1, 1991.
 (13m) MINORITY BUSINESS DEVELOPMENT AND TRAINING
PROGRAM. (a) The department shall make grants to projects
that are eligible for financial assistance under this section and
s. 144.2415-and ‘that are identified as being part' of the
minority business development and trammg program under
s 66.905 (2) (b):

(b) Grants provided under this subsection are not included
for the purposes of determining under sub. (8) (i) the amount
that a municipality may receive for projects under this section
and s. 144.2415. Grants awarded under this subsection are
not considered for the purposes of sub. (11) (d) or s. 144.2415
(3) @).

(14) CONDITIONS OF FINANCIAL ASSISTANCE. (b) As a condi-
tion of receiving financial assistance under this section and s
144.2415, a municipality shall do all of the following:

1. Establish a dedicated source of revenue for the repay-
ment of any financial assistance.

4. Comply with those provisions of 33 USC 1381 to 1387,
this' chapter and ch. 147 and the regulatrons and rules
promulgated thereunder that the department specifies.

5. Develop and adopt a program of water conservation as
required by the department.

6. Develop and adopt a program of systemwrde operation
and maintenance of the treatment work, including the train-
ing of personnel, as required by the department.
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7. Develop and adopt a system of equitable user charges to
ensure that each recipient of treatment work services pays its
proportionate share of the costs of the operation and mainte-
nance of the treatment work. The user fee system shall be in
compliance with 33 USC 1284 (b) and the regulations
promulgated thereunder. The department may issue an ex-

‘emption from the requirement imposed under this subdivi-

sion if a city or village imposes a system of equitable dedi-
cated charges based upon assessed property values, if the city
or village does not operate a treatment work but is served by a
regional wastewater treatment plant operated by a metropoli-
tan sewerage district created under ss. 66.88 to 66.918 and if
the user charges imposed by that district are approved by the
department and comply with 33 USC 1284 (b).

8. Demonstrate to the satisfaction of the department that
the municipality is ready to begin construction within 90 days
after it receives a notice of financial assistance commitment
under sub. (15).

(15) FINANCIAL ASSISTANCE COMMITMENTS. (a) Subject to
pars. (b) and (c), the department shall issue a notice of
financial assistance commitment to a municipality within 90
days after all of the following occur:

1. The department determines under sub. (9) (a) that the
application meets eligibility requirements under sub. (7), (8)
and (10). ‘

2. The department approves plans and specifications under
s. 144.04.

3. The department of administration certifies in writing to
the department that the municipality meets the conditions of
receiving financial assistance estabhshed under s. 144.2415
(9) (am) and (b).

(am) The notice of financial assistance commitment shall
include the conditions that the municipality must meet to
secure the financial assistance and shall include the estimated
loan payment and repayment schedules, as determined by the
department and the department of administration, and other
terms of the financial assistance.

" (b) The department may not issue a notice of financial
assistance commitment for a loan to a municipality that the
department of administration determines is unlikely to be
able to repay the principal and interest on it according to the
terms of the financial assistance.

(¢c) The department may issue a notice of financial assist-
ance commitment to a municipality only after the amount
under s. 144.2415 (3) (d) for the biennium in which that year
falls has been approved by the legrslature under s. 144.2415
3) (@).

() The department may not issue a notice of financial
assistance commitment to a municipality unless the munici-
pality has agreed in writing to accept the financial assistance
offered through the clean water fund progiam. The depart-
ment, at the request of the municipality, may release a
municipality from such an agreement.

(21) CONSTRUCTION This section shall be liberally con-
atriiad in the purposes’ ‘of this section.

strued in aid of ¢ 0SCS th

History: 1987 a- 399; 1989a 31, 336, 366; 1991 a. 32, 39, 189

144.2415 Clean water fund program; financial manage-
ment. (1) DEFINITIONS. In this section:

(a) “Effluent limitation” has the meaning given in s.
147.015 (6).

(b) “Market interest rate” means the interest at the effec-
tive rate of a revenue obligation issued by the state to fund a
project loan or a portion of a project loan under this section
ands. 144.241.

(¢) “Municipality” means any city, town, village, county,
county utility district, town sanitary district, public inland
lake protection and rehabilitation district, metropolitan sew-
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erage district or federally recognized American Indian tribe
or band in this state.

(d) “Subsidy” means the amounts provided by the clean
water fund to projects receiving financial assistance under
this section and s. 144.241 for the following purposes:

1. To reduce the interest rate of clean water fund loans
from market rate to a subsidized rate

2. To provide for financial hardship assistance, including

grants.

3. To reduce interest rates for the portion of a loan for
additional costs under sub. (3) (g)

(e) “Treatment work’’ has the meaning given in s. 147015
(18).

(f) ““Violator of an effluent limitation” means a person or
municipality that after May 17, 1988, is not in substantial
compliance with the enforceable requirements of its permit
issued under ch. 147 for a reason that the department
determines is or has been within the control of the person or
municipality

(2) GENERAL DUTIES. The department of administration
shall:

(a) Administer its responsrbrlrtres under this section and s.
144.241.

(b) Cooperate with the department in administering the
clean water fund program.

(c) Accept and hold any letter of credit from the federal
government through which the state receives federal capitali-
zation grant payments-and disbursements to the clean water
fund.

(2m) INVESTMENT MANAGEMENT; CLEAN WATER FUND. (a)
The department of administration may:

1.-Subject to par. (b), direct the investment board under s.
25.17 (2).(d) to make any investment of the clean water fund,
or in the collection of the principal and interest of all moneys
loaned or invested from such fund.

2. Subject to par. (b) purchase or acquire, commit on a
standby basis to purchase or acquire, sell, discount, assign,
negotiate, or otherwise dispose of, or pledge, hypothecate or
otherwise create a security interest in, loans as the department
of administration may determine, or portions or portfolios of
participations in loans, made or purchased under this section.
The disposition may be at the price and under the terms that
the department of administration determines to be reason-
able and may be at public or private sale.

(b) The department of administration shall take an action
under par. (a) only if all of the following conditions occur:

1. The action provides a financial benefit to the clean water
fund.

2. The action does not contradrct or weaken the purposes
of the clean water fund.

3. The building commission approves the action before the
department of administration acts.

. (3) FINANCIAL MANAGEMENT; BIENNIAL FINANCE PLAN, (a)

By August 1 of each even-numbered year, the department of

administration and the department jointly shall prepare a
biennial finance plan that includes all of the following
information:

1. ‘An estimate of wastewater treatment needs of the state
for the 4 fiscal years of the next 2 biennia.

2. The total amount of financial assistance planned to be
provided or committed to municipalities for projects during
the 4 fiscal years of the next 2 biennia.

3.-The sources of the financial assistance planned to be
provided or committed to municipalities during the 4 fiscal
years of the next 2 biennia. ,

4. The extent to which the clean water fund will be
maintained in perpetuity, and the extent to which the clean
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water fund will retain its purchasing power, meet the require-
ments of this section and s. 144.241 to provide financial
assistance for water quality pollution abatement needs and
nonpoint source water pollution management needs, and
provide a stable and sustainable annual level of financial
assistance under this section and s. 144.241 proportional to
the state’s long-term water pollution abatement and manage-
ment needs and priorities.

5. A fund balance sheet, cash flow of existing loans and
commitments, report of loans and commitments, fund profits
and losses including yield on prior year loans, the estimated
fund capital available for commitments in each of the next 4
fiscal years, and the projected clean water fund balance for
each of the next 20 years given existing commitments and
financial conditions.

5m. The estimated spending level and percentage of mar-
ket interest rate for the types of projects specrfred under s.
144.241 (7) (b) 1 to 3.

6. An amount equal to the estimated present value of
subsidies for all clean water fund loans and grants expected to
be made for the wastewater treatment projects listed in the
biennial needs list unders. 144.241 (3m), discounted at a rate
of 7% per year to the first day of the biennium for which the
biennial finance plan is prepared.

7. A discussion of the assumptions made in calculating the
amount under subd. 6.

8. The amount of any service fee expected to be charged
during the next biennium under this section to an applicant.

9. The impact of the biennial finance plan on the guidelines
under par. (b).

(b) The department of administration and the department
shall consider the following as guidelines in preparing the
biennial finance plan:

1. That all state water pollution abatement general obliga-
tion debt service costs should not increase more than 4%
annually.

2. That-all state water pollutron abatement general obliga-
tion debt service costs should not exceed 50% of all general
obligation debt service costs to the state.

(bm) The department and the department of administra-
tion jointly shall prepare and submit copies of all of the
following to the building commission under s. 13.48 (26), to
the joint committee on finance and to the chief clerk of each
house of the legislature, for distribution unders. 13.172 (3) to
the appropriate: legislative standing committees generally
responsible for legislation related to environmental i issues:

1. By August 1 of each even-numbered year, the version of
the ‘biennial finance plan initially prepared as part of the
budget process.

2. When the biennial budget is submitted to the legislature
under s, 16.45, the version of the biennial finance plan that
contains material approved by the governor for inclusion in
the budget. ‘

3. No later than 7 days after the day on which the governor
signs the biennial budget, a version of the biennial finance
plan, updated to reflect the adopted biennial budget act.

(br) The joint.committee on- finance and each standing
committee may submit to the building commission its recom-
mendations and comments regarding each version of the
biennial finance plan, and whether the version of the biennial
finance plan updated to reflect the adopted biennial budget
act should be approved or disapproved as specified under s.
13.48 (26): If the building commission disapproves the ver-
sion of the biennial finance plan that is updated to reflect the
adopted biennial budget act, the department and the depart-
ment of administration shall submit a revised biennial finance
plan to the building commission
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(c) No moneys from the clean water fund may be expended

in a biennium until the legislature reviews and approves all of

the following, either in 1989 Wisconsin Act 366 for the 1989-
91 biennium or as part of the biennial budget act for any other
biennium: :

-1, An‘amount that is specified for that biennium under par
(d) and, for any biennium after the 1989-91 biennium, is
based on the amount included in the biennial finance plan
under par. (a) 6.

2. The amount of public debt, authorized under s. 20.866
(2) (tc), that the state may contract for the purposes of s.
144:241 ‘and this section.

“3" The amount of revenue obligations, authorized under
sub. (4) (f), that may be'issued for the purposes specified in s.
25.43 (3). :

(d) The amount that is specified under par. (c) 1 and
approved by the legislature under this paragraph is:

1. Equal to $179,304,000 during the 1989-91 biennium and,
for projects on the fiscal year 1990-91 funding list under s.
144.241 (10) (c) only, during fiscal year 1991-92.

2. Equal to $100,305,000 during the 1991-93 biennium, in
addition t6 any amount under subd. 1 used during fiscal year
1991-92. o ’

3, Equal to $1,000 for any biennium after the 1991-1993
biennium. B .

(e) The department may expend, for financial assistance in
a biennium other than financial hardship assistance under s.
144241 (13) (e), an amount up to 80% of the amount
approved by the legislature under par. (d). The department
may expend such amount only from the percentage of the

_amount approved under par. (d) that is not available under
par. (f) for financial hardship assistance or under par. (g) for
additional costs. o

(f) The department may expend, for financial hardship
assistance in a biennium under s. 144.241 (13) (), an amount
up to 12% of the amount approved by the legislature under
par. (d) for that biennium. The department may expend such
amount only from the percentage of the amount approved by
the legislature under par. (d) that is not available under par.
(e) for financial assistance or under par. (g) for additional
costs. ' . .

(g) 1. The department may expend, for additional costs
directly associated with those projects in each biennium that
are approved for financial assistance by the department, an
amount up to 8% of the amount approved by the legislature
under par, (d) for that biennium. v
.. 2. The department may expend the amount under.subd. 1
only from the percentage of the amount approved by the
legislature under par. (d) that is not available under par. ()
for financial assistance or under par. (f) for financial hardship
assistance. No municipality may receive additional financial
assistance under this paragraph in an amount greater than
10%. of the amount specified in subd. 1.

. (i) Using the amount approved under par. (d) as a base, the
department of administration and the department shall cal-
culate the. present value of the actual subsidy of each clean
water fund loan or grant to be made for those projects in each
biennium that are approved for financial assistance by the 2
departments. The present. value shall be discounted as pro-
vided under par. (a) 6. . , ,

.- {j) No later than January.l of each even-numbered year,
the department of administration and the department jointly
- shall:submit a Teport, to the building commission and com-
mittees as required under par. (bm), on the implementation of
the amount established under par. (d) as required under s.
144.241 (11) (d), and on the operations and activities of the
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clean water fund program for the previous biennium and for
the fiscal year during which the report is prepared.

(4) REVENUE OBLIGATIONS (a) The clean water fund pro-
gram is a revenue-producing enterprise or program as defined
in s. 18.52 (6).

(am) Deposits, appropriations or transfers to the clean
water fund for the purposes specified in s. 25.43 (3) may be
funded with the proceeds of revenue obligations issued sub-

ject to and in accordance with subch. If of ch. 18 or in

accordance with subch. IV of ch. 18 if designated a higher
education bond.

(b) The department of administration may, under s. 18.56
(5) and (9) (j), deposit in a separate and distinct fund in the
state treasury .or in an account maintained by a trustee
outside the state treasury, any portion of the revenues derived
under s. 25.43 (1). The revenues deposited with a trustee
outside the state treasury are the trustee’s revenues in accord-
ance with the agreement between this state and the trustee or
in accordance with the resolution pledging the revenues to the
repayment .of revenue obligations issued under this
subsection.

(c) The building commission may pledge any portion of
revenues received or to be received in the fund established in
par. (b) or the clean water fund to secure revenue obligations
issued under this subsection. The pledge shall provide for the
transfer to the clean water fund of all pledged revenues,
including any interest earned on the revenues, which are in
excess of the amounts required to be paid under s. 20.320 (1)
(c) and (u) for the purposes specified in s. 25.43 (3). The
pledge shall provide that the transfers be made at least twice
yearly, that the transferred amounts be deposited in the clean
water fund and that the transferred amounts are free of any
prior pledge. -

(d) The department of administration shall have all other
powers necessary and convenient to distribute the pledged
revenues-and to distribute the proceeds of the revenue obliga-
tions in accordance with subch. 11 of ch. 18 or in accordance
with subch, IV of ch. 18 if designated a higher education
bond. . - T

{(e)- The department of administration may- enter .into
agreements with the federal government or its agencies,
political: subdivisions .of  this state, individuals or private
entities to insure or in any other manner provide additional
security - for - the . revenue obligations issued . under this
subsection. .. o

(f)Revenue-obligations may be contracted by the building
commission . when -it- reasonably  appears to the building
commission that all obligations incurred under this subsec-
tion can be fully paid on a timely basis from moneys received
or anticipated to be received. Revenue obligations issued
under this subsection shall not exceed $1,297,755,000 in
principal amount, excluding obligations issued to refund
outstanding revenue obligation notes..

(g) Unless otherwise expressly provided in resolutions
authorizing the issuance of revenue obligations or in other
agreements with the holders: of revenue obligations, each
issue of revenue obligations under this subsection shall be on
a parity with every other revenue obligation issued under this
subsection and in accordance with subch. IT of ch. 18 or with
subch. V. of ch. 18 if designated a higher education bond.

. (9) CONDITIONS OF FINANCIAL ASSISTANCE. (a) A loan ap-
proved under this section and s. 144.241 shall be for no longer
than 20 years, as determined by the department of adminis-
tration and the department, be fully amortized not later than
20 years after the original date of the note, and require the

repayment of principal and interest, if any, to begin not later

than 12 months after the expected date of completion of the
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project that it funds, as determined by the the department of

administration and the department.

(am) The department of administration, in consultation
with the department, may establish those terms and condi-
tions of a financial assistance agreement that relate to its
financial management, including what type of municipal
obligation, as set forth under s. 66.36, is required for the
repayment of the financial assistance. Any terms and condi-

tions established under this paragraph by the department of

administration shall comply with the requirements of this
section and s. 144.241. In setting such terms and conditions,
the department of administration may consider factors that
the department of administration finds are relevant, includ-
ing the type of municipal obligation evidencing the loan or a
municipality’s creditworthiness.

(b) As a condition of receiving financial assistance under
this section and s. 144.241, a municipality shall do all of the
following:

1. Pledge the securrty, if any, requrred by the rules promul-
gated by the department of administration under this sectron
and's. 144.241

* 2. Demonstrate to the satisfaction of the department of

administration “the financial capacity to assure- sufficient
revenues to operate and maintain the project for its useful life
andto pay the debt service on the obligations that it issues for
the project.

(11) FINANCIAL ASSISTANCE PAYMENTS. (a) The department
may make a financial assistance commitment to a municipal-
ity for which the department issues a notice of financial
assistance commitment under this section if the municipality
meets the condition under s. 144.241 (14) (b) 8 and the other
requirements established by the department and the depart-
ment of administration under this section and s. 144241,

(am) The department of administration shall make the
financial assistance payments to a municipality to which the
department has made a financial assrstance commitment
under par. (a).

(b) If 2 municipality fails to make a principal repayment or
interest payment after its due date, the department of admin-
istration- shall ‘place on file a certified- statement of 'all
amounts due under this.section and s. 144.241. After consult-
ing the department, the department of administration may
collect all amounts due by deducting those amounts from any
state payments due the municipality or may add a special
charge to the amount of taxes apportioned to and levied upon
the county-unders. 70.60. If the department of administration
collects amounts due, it shall remit those amounts to the fund
to-which they are due and notify the department of that
action.

«(¢) The department of admmrstratron may not. make the
last payment under a financial assistance agreement until the
department and the department of administration determine
that the project is completed and meets all requiréments of
the section and s 144.241 and that the condrtrons of  the
financial assistance agreement are met.

(12) MUNICIPAL OBLIGATIONS. The department of adminis-
tration may purchase or refinance obligations specified in's.
144.241(6) (b) 1 or 2 and guarantee or'purchase insurance for
municipal obligations specified in's. 144.241 (6) (b) 3 if the
department approves the financial assistance under this sec-
tion and s. 144.241 and gives a notice of ﬁnancral assistance
commitment under this section.

(13) LOANS FOR TRANSITION PROJECTS. (a) 1. Notwithstand-
ing ‘any other provision of this section and s. 144.241, a
municipality that submits to the department by January 2,
1989, a facility plan meeting the requirements of s. 144.24
which is approvable under this chapter and that does not
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receive a grant award before July 1, 1990, only because the
municipality is following a schedule contained in the facility
plan and approved by the department and the municipality is
in compliance with all applicable schedules contained in a
permit issued under ch. 147 or because there are insufficient
grant funds under s. 144.24, is eligible to receive financial
assistance under this paragraph. The form of the financial
assistance is a loan with an interest rate of 2.5% per year
except that s. 144.241 (8) (b), (f) and (k) applies to projects
receiving financial assistance under this paragraph.

2. Notwithstanding any other provision of this section or s.
144.241, the department shall make all loans under subd. I to
municipalities ready to construct treatment works before the
department provides or approves any other financial assist-
ance under this section except for loans under par. (b).

(b) 1. Notwithstanding any other provision of this section
ors. 144,241, an unsewered municipality is eligible to receive
financial assistance under this paragraph, in the form of a
loan with an interest rate of 2.5% per year, which may be for
original financing or refinancing for a collection system that
is ineligible for financial assistance under s. 144.24 because of
5. 144.24 (4) (b) 1 and that is being connected to an existing
wastewater treatment plant if all of the following apply:

_a. The municipality applies to the department for financial
assistance under s. 144.24 (5) for a construction project
during 1988.

b. Before January 1,.1989, the department issues a notice
under s. 14424 (6) that the department is ready to allocate
funds to the municipality for the project

" ¢. The municipality invites bids for the project in 1989.

d. The municipality receives a grant under s. 144.24 for the
construction .of the project from the list developed by the
department under s. 144.24 (6) (a) for applications received i in
1988.

Im, Notwrthstandrng any other provrsron of this section or
s..144.241, a town sanitary district is eligible to receive
financial assistance under this ‘paragraph, in the form of a
loan with'an interest rate of 2.5% per year, for the extension
of a collection system irito an unsewered area that is added to
the sanitary district if all of the following apply:

‘a. The department has awarded a grant to the town
sanitary district under s. 144, 24 4) (b) 1 ¢ fora collectron
system:

b. The department determines that extension of the collec-
tion system into the unsewered area is necessary and cost-
effective.

c. The sanitary district invites bids for and begins construc-
tion of the extension of the collection system before January
1, 1990.

2. Section 144.241 (8) (b), (f) and (k) applies to projects
receiving financial assistance under this paragraph. -

3. Notwithstanding any provision of this section or s.
144.241, the department shall annually allocate funds for
or approves any other frnancral assrstance under this sectron
ors. 144.241.

(e) The department of administration and the department
may not make loans under s. 144.241 (20), 1987 stats., as
affected by 1989 Wisconsin Acts 31, 336 and 366, or under
this:subsection toa metropolitan sewerage district that serves
a Ist class city that total more than $230,900,000. -

(13m) LEGISLATIVE MORAL OBLIGATION. The building com-
mission may, at the time the loan is made, by resolution
designate a loan made under-this section and s. 144.241as one
to-which this subsection applies. If at any time the payments
received or expected to be received from a municipality on
any loan so designated are pledged to secure revenue obliga-
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tions of the state issued pursuant to subch. Il of ch. 18 and are
insufficient to pay when due principal of and interest on such
loan, the department of administration shall certify the
amount of such insufficiency to the secretary of administra-
tion, the governor and the joint committee on finance. If the

“certification is received by the secretary of administration in
an even-numbered year before the completion of the budget
under s 16.43, the secretary of administration shall include
the certified amount in the budget compilation. In any event,
the joint committee on finance shall introduce in either house,
in bill form, an appropriation of the amount so requested for
the purpose of payment of the revenue obligation secured
thereby. .Recognizing its moral obligation to do so, the
legislature hereby expresses ‘its expectation and aspiration
that, if* ever called upon to do so it -shall make the
approprlatron

(14) RuLEs, The department of administration shall pro-

mulgate rules that are necessary for the proper execution of

this section.
/(15) ConstrUCTION. This section shall be liberally- con-

strued in aid of the purposes of this section.
History: 1989 a. 366 ss 40,-63, 65, 66, 97, 99, 106, 108 to 110, 115; 1991 a
32, 39,189, 315

144.242 Flnancial assistance program combined sewer
overflow abatement. (1) LEGISLATIVE FINDINGS. The legisla-

ture finds that state frnancra] assistance for the elimination of

combined sewer overflow to the waters of the state is a public
purpose and a proper function of state government

(2) DEFINITIONS. As used in this section:

(a) “Combined sewer” means a sewer intended to serve as a
sanitary sewer and a storm sewer or as an industrial sewer and
a storm sewer.

(b) “Combined sewer overflow” means a discharge of a
combination of storm and sanitary wastewater or storm and

industrial wastewater directly or indirectly to. the waters of

the state when the volume of wastewater flow exceeds the
transport, storage or treatment capacity of a combined sewer
system.

(¢c)- “Facilities plan” means that plan or study -which
demonstrates the need-for the proposed sewerage system or
sewerage system - component and which demonstrates
through -a. systematic evaluation of -alternatives that the
selected alternative is the most cost-effective means of cor-
recting combined sewer overflows. '

~(d)*‘Federal act’ means-the federal water pollutron con-
trol act, as amended, 33 USC 1251 to 1376.

{3): ADMINISTRATION. The: department shall-administer the
combined sewer overflow abatement financial assistance pro-
gram, The department shall promulgate rules necessary for
the proper execution of this program.

(4) EL1GIBILITY. (a) Eligible municipalities. Only a munici-
pality with a sewerage system which is violating ch. 147 or
title ITI of the federal act because of combined sewer overflow
is eligible to receive financial assistance under the combined
sewer overflow:abatement. financial assistance program.

" (b) Eligible projects. Only a project for construction neces-
'sary to: abate combined sewer. overflows identified in
department-approved . facilities plans as -cost-effective and
reasonably necessary for water quality improvements is eligi-
ble forfinancial assistance under the combined sewer over-
flow abatement financial assistance program, except that the

department need - not-determine . the . cost-effectiveness of

,pr ojects performed under a contract awarded under s. 66.905.

-c)-Facility planning; engineering design. Only a municipal-
1ty which has completed facility ;planning and engineering
design requirements for a combined sewer. overflow abate-
ment project is eligible to receive financial assistance under
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the combined sewer overflow abatement financial assistance
program.

(5) APPLICATION, A mumcrpalrty which seeks financial
assistance under the combined sewer overflow abatement
financial assistance program shall submit an application to
the department. The application shall be in the form and
include the. information the department prescribes by rule.
The department shall review all applications for financial
assistance under this program. The department shall deter-
mine those applications which meet the eligibility require-
ments of this section.

(6) PrioriTy. Each municipality shall notify the depart-
ment of its intent to -apply for financial assistance under the
combined sewer overflow abatement financial assistance pro-
gram. For those municipalities that notify the department of
their -intention to apply for financial assistance under this
program by December 31, the department shall establish
annually a priority list which ranks these projects in the same
order as they appear on the Irst prepared under s. 14424 (6)
(@)

(7) PayMment. Upon the completron by the municipality of
all application requirements, the department may enter into
an agréement with the municipality for a grant of up to 50%
of the eligible construction costs of a combined sewer over-
flow abatement project if the municipality can begm con-
struction within 3 months after the department is ready to
allocate funds.

8) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
NEERING DESIGN €0sTs. The department may ‘make an ad-
vance commitment to a municipality for the reimbursement
of engineering désign costs'from funds appropriated under s.
20.866 (2)'(to) subject to all of the following requirements:

(a) The advance commitment shall include a provision
making the reimbursement of engineering design costs condi-
tional on the award of a construction grant.

(b) The advance commrtment may be made only for
engineering design actrvrtres commenced after the depart-
ment makes the advance commrtment ‘

(c) The advance commitment may be made only rf the
munrcrpalrty has completed all . facility planning
requirements..

(d) The advance commrtment may be made only for
engmeermg design costs related to a project that is eligible for
assistance under sub. (4). .

(e) The advance commitmerit shall be subject to a priority
determination system consistent with sub. (6)..

History: 1981 c. 20, 317; 1983 a 27, 1985 a. 29.

144.25 ‘Financial assistance; honpoint source water pol-
lution abatement. (1) The purposes of the nonpoint source
pollutron abatement ﬁnancral assistance program under this
section are to:

(a) Provrde the necessary admrmstratrve framework and
financial assistance for the implementation of measures to
meet nonpomt source water pollution abatement needs iden-
tified in areawide water quality management plans.

~ (b) Provide coordination with all elements.of the state’s
water quality program in.order to ensure. that all activities
and limited resources are.optimally allocated in the achieve-
ment of this state’s water quality goals,

(c) Provide technical and financial assistance for the appli-
cation of necessary nonpomt -source- water pollution abate-
ment measures.

(d) Focus. limited techmcal and financial resources in
critical geographic locations through the selection of priority
lakes identified under sub. (4) (cd) and priority watersheds
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where nonpoint source related water quality problems are the
most severe and control is most feasible.

(e) Provide for program evaluation, subsequent modifica-
tions-and recommendations.

“(2) In this section:

" {(a) *“Best-management practices” means practices, tech-
niques or measures, except for dredgings, identified in area-
wide water quality management plans, which are determined
to -be the most effective means. of preventing or reducing
pollutants generated from nonpoint sources, or from the
sediments of inland lakes polluted by nonpoint sources, to a
level compatible with water quality objectives established
under this section.and which do not have an adverse impact
on fish and wildlife habitat. The practices, techniques or
measures include land acquisition, storm sewer rerouting and
the removal of structures necessary to install structural urban
best management practices, facilities for the handling and
treatment of milkhouse -wastewater, repair of fences built
using grants under this section and measures to prevent or
reduce pollutants generated from mine tailings disposal sites
for which the department has not approved a plan of opera-
tion under s. 14444 (3).. .

(am) “Governmental unit” means any 'governmental unit
rncludmg, but not limited to, a county, city, village, town,
metropolitan sewerage district created under ss. 66,20 to
66.26 or 66.88 to 66.918, town sanitary district, public inland
lake protectron ‘and rehabilitation district, regional planning
commission or drainage district operating under ch. 89, 1961
stats., or ch. 88. “Govemmenta] unit” does not include the
state or any state agency.

(b) ““Nonpoint source” means a land management activity
which contributes to runoff, seepage or percolation which
adversely affects or threatens the quality of waters of this
state and which rs not a point source as defined under s.
147.015 (i2), ="~

(be) “Priority lake” means’ any lake or group of lakes that
the department has rdentrfred under sub. (4) (cd).

-(bs) “Priority lake area” means a priority lake and the area
surrounding the priority lake designated by the department
for the impleméntation of the nonpoint source ‘pollution
abatement project for the priority lake.

(c) “Priority watershed” means any large-scale or small-
scale watershed which the department has identified under
sub. (4)(¢c).

(d) “Structural urban best management practices” means
detention basins, wet basins, rnﬁltrauon basins and trenches
and wetland basins.

(4) The department shall::

(a) Administer the nonpomt source water pollution pro-
gram under this section.

_(am) Be responsible for the mtegratron of ‘the nonpoint
source water pollution abatement program into the state’s
overall water quality management program

“(ar) Serve as the desrgnated state agency with the federal
environmental protection agency on all'aspects related to the
nonpoint source program management requirements of P.L.
100-4, including”the ‘development and submittal of the
nonpoint source assessment report and management pro-
gram required under P.L. 100-4, section 316 and preparation
of the-annual grant-application for federal funding from the
environmental protection agency to implement that program.

(as) Consult with'the department of agriculture, trade and
consumer protection in developing any federal grant applica-
tion under par. (ar). Every application is subject to s. 16.54
and shall include the proposed expenditures of federal
nonpoint source water pollution abatement grant moneys
and the allocation of such moneys between the department
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and the - department of agrrculture trade and consumer
protection.

(b) Identify through the areawide water quality manage-
ment plans provided for under section 208 of the federal
water pollution control act, P.L. 92-500, as amended, the
designated local management agencies

(c) Through the continuing planning process under s.
147.25, identify those priority watersheds where the need for
nonpoint source water pollution abatement is most critical
The department shall prepare project funding lists for large-
scale and small-scale projects sitbject to the approval of the
department of agriculture, trade and consumer protectron

(cd) Identify, -through the continuing planning process
under s. 147.25, the lakes where the need for nonpoint source
water pollution abatement is most critical and identify for
those lakes the best management practices necessary to meet
water qualrty objectives. The department shall collect the
information necessary to determine the need to designate
lakes as priority lakes. The department shall prepare project
funding lists for projects affecting priority lakes subject to the
approval of the department of agriculture, trade and con-
sumer protection,

(cm) Identify watershed areas in the Milwaukee river basin
as priority watershed areas, notwithstanding par. (c), and
1dentrfy the best management practices necessary to.meet
water quality objectives in those watershed areas. For the
purposes of this paragraph, the Kinnickinnic river shall be
treated as being within a watershed area in the Milwaukee
river basin. The department shall appoint an advisory com-
mittee which represents appropriate local interests to assist it
in ‘the ‘planning and rmplementatron of projects and best
management practices in these watershed areas. The advisory
committee shall include a member of the county board from
each county with any area in the Milwaukee river basin.

(d) Review and approve the detarled program for imple-
mentation prepared by the desrgnated local management
agencies identified undér par. (b).

.(dm) Establish water quality objectrves for each priority
watershed and priority lake and identify the best manage-
ment practices to achieve the water quality objectives.

- (dr) Appoint a committee for each priority watershed and
priority lake, to advise the department, the department of
agriculture, trade and consumer protection and the counties,
cities. and .villages concerning all aspects. of the nonpoint
source pollution abatement financial assistance program.
Each committee shall include at least 2 farmers as members if
the priority watershed or priority lake area includes property
in agricultural use. Each committee shall include at least 2
representatives of a public inland lake protection and rehabil-
itation district that is within the priority watershed or priority
lake area or, if one does not. exrst of riparian property
OWners. :

~(e) Promulgate rules in consultatron with the department
of agriculture, trade and consumer: protection, as are neces-
sary for the proper. execution and administration of the
program under this section. The rules shall include standards
and specifications' concerning. best management practices
which ‘are required for eligibility for cost-sharing grants
under this section. The department may waive the standards
and specificationsin exceptional cases. Only persons involved
in the administration of'the program under this section and
persons who are grant recipients or applicants are subject to
the rules promulgated under this paragraph. Any rule
promulgated-under this paragraph which relates or pertains
to agricultural practices relating to animal waste handling
and treatment are subject to s. 13.565. .
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(f)- Administer the distribution .of grants and aids to
governmental units for local administration and implementa-
tion of the program under this section. A grant awarded
under this section may be used for technical assistance,
educational and training assistance, ordinance development
and administration, cost-sharing for management practices
and capital improvements, plan preparation under par. (g),
easements or other activities determined by the department to
satisfy the requirements of this section.

(g) In cooperation with the department of agriculture,
trade and consumer protection and the approprrate govern-
mental unit, prepare priority watershed and priority lakes
plans to implement nonpoint source water pollution abate-
ment pro;ects and storm water control activities described in
sub. (8c) in priority watersheds and priority lake areas. In
preparing the plans, the department shall:

1. Conduct the planning process in a cost- effective and
timely manner and scale the planning process in'accordance
with:the scale and nature of the pollutron problem addressed
in the plan

2. Promote significant partrcrpatrorr from the department
of agrrculture trade and consumer protection and other state
agencies, governmental-units and other persons located in
any priority watershed ot in any priority lake area that is the
subject of the plan. =~~~

3. Prepare a water resource assessment, set water quality
goals, identify critical management areas and analyze alter-
native management practices for the area which is the subject
of the plan.

4. In cooperation with the department of agriculture, trade
and consumer protection, incorporate the appropriate best
management practices into the plan.

.5. Determine whether any. ‘county, city; village or town
within the area which is the subject of the plan, as a condition
of a grant under this section, should be required to develop a
construction site erosion control ordinance unders. 59.974 or
a manure storage ordinance under s. 92. 16 in order to meet
the water quality goals established in the plan.

6. Detérmine the specrﬁc plan components to be prepared
by any appropriate governmental units in the watershed or in
the area of the project affecting the priority lake, after

determining the technical, financial and staffing capability of

that governmental unit.

"8 Establish an 1mplementatron plan for each priority
watershed and priority lake, including all of the followrng

a. A list of the best management practices identified under
par. (dm) that are most crrtrcally needed to achieve water
quality objectives in the priority watershed or priority lake.
_b. A procedure for establrshmg rmplementatron priorities
to meet the needs identified.in subd. 8. a. with the highest
priority given to significant sources of nonpoint pollution
that substantially- mhrbrt the achrevement of water quality
objectives. .

¢. Consultation with the committee appomted under par.
(dr) concerning the implementation plan.

_d. A requirement to review the implementation plan peri-
odically and to modify the implementation plan to reflect the
agreements entered into by landowners and operators. to
implement best management practrces

-e. Provisions for. public notice and education concerning
the implementation plan in the period during which grants
are available to governmental units and landowners and
operators, in order to-achieve the greatest level of voluntary
partrcrpatron

9. Complete the planning process in all priority watersheds
by December 31, 2000.
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(h) Designate a governmental unit to perform the inven-
tory required under sub. (4m) (a).

(i) Cooperate with the department of agriculture, trade and
consumer protection under s. 92.14 (6).

(j) A governmental unit may use a grant under this section
for training required under s. 92.18 or for any other training
necessary to prepare personnel to perform job duties related
to this section. The department may contract with any person
from the appropriations under s. 20.370 (4) (cc) and (cq) for
services to administer or implement this chapter, including
information and education and training.

(o) Annually, in cooperation. with the department of
agrrculture trade and consumer protection, submit a report
on the progress of the program under this section to the land
conservation board.

(p) Jointly with the department of agriculture, trade and
consumer protection, prepare the plan required under s.
92.14 (13). The department shall review and approve or
disapprove the plan and shall notify the land conservation
board of its final action on the plan. The department shall
implement any part of the plan for which the plan gives it
responsrbrlrty

 (pm) Jointly with the department of agriculture, trade and
consumer protection, develop the forms required under s.
92.14 (14).

(q) Consult with the department of agriculture, trade and
consumer protection when it prepares the information which
it submits to the department of administr ation under's. 16.42

“{(r) Jointly with the department of agriculture, trade and
consumer protection, develop the standards under sub. (5)
(O

(4m) (a) Any governmental unrt or regronal planning
commission designated by the department under sub. (4) (h)
shall prepare an inventory of nonpoint source water pollution
in the watershed which is the subject of the plan under sub. (4)
(g) and submit the inventory to the department for incorpora-
tion into the plan.

(b) Every plan prepared for an.area under sub. (4) (g) shall
include all of the following:

1. The inventory for that area prepared under par. (a).

2. A water resource assessment of that area.

3. The identification of critical surface water and ground-
water protection management areas within that area and the
agricultural and nonagricultural best management practices
to.be applied to that area.

4. A plan implementation schedule developed in coopera-
tion with the appropriate governmental unit or designated
local management agency identified under sub. (4) (b).

5.-A grant disbursement and project management
schedule.

6. An mtegrated resource management strategy to protect
or enhance fish and wildlife habitat, aesthetics and other
natural resources. i ' ,

7. A comprehensive management strategy to manage agti-
cultural and nonagricultural nonpoint source water pollution
affecting: surface water or groundwater, ‘including animal
waste, fertilizer, pesticides, .storm water, construction site
erosion and other nonpoint sources of water poliution.

(c) The department shall submit-a copy of any plan it
completes under this subsection to any county located in or
containing any watershed which is-a subject of the planand to
the department of agriculture, trade and consumer protec-
tion. That county and the department of agriculture, trade
and consumer protection shall review the plan, approve or

disapprove the plan and notify the department of natural

resources of its action on the plan.
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(d) If the department receives a plan under par. (c) which
has been approved by every county to which it was sent and
by the department of agriculture, trade and consumer protec-

tion, the department shall approve the plan as an element of

the appropriate areawide water quality management plan
under P.L. 92-500, section 208.

(5) The department of agriculture, trade and consumer
protection shall:

(a) Approve or disapprove the project funding list of any
priority watershed or priority. lakes project about which it
receives notice under sub. (4) (c) or (cd).

(b) Prepare sections of the priority watershed or priority
lake plan relating to farm-specific implementation schedules,
requirements under ss. 92.104 and 92.105, animal waste
management and selection of agriculturally related best man-
agement practices and submit those sections to the depart-
ment for inclusion under sub. (4m) (b).

(c) Jointly with the department, develop technical stan-
dards for agriculturally related best management practices.

(d) Develop a grant disbursement and project management
schedule for agriculturally related best management practices
to be included in a plan established under sub. .(4) (g) and
identify ‘recommendations for ‘implementing activities or
projects under ss. 92.10, 92.104 and 92.105.

(e) Identify areas within a priority watershed or priority
lake area that are subject to actxvmes requlred under ss.
92.104 and 92:105.

(f) Provide implementation assistance as identified and
approved in the priority watershed or priority lake plan under
sub. (4) (2)..

(5m) Upon completlon of plans by the department under
sub. (4) (g), the governmental unit or regional planning
commission under-sub. (4m) and the department of agricul-
ture, trade and consumer protection under sub. (5), the
department shall prepare and approve the final plan for a
priority watershed or priority lake.

(6) The appropriate governmental unit is responsible for
local administration and implementation of priority water-
shed and priority lakes projects and shall:

(a) Be responsible for coordination and implementation of

activities necessary to achieve water quality objectives includ-
ing the development of a detailed program for
implementation.

(b) Utilize, whenever pos31ble ex1stmg staff or contract
with existing governmental agencies to utilize that agency’s
existing staff to provide various field, administrative, plan-
ning and other services.

(c) Contact or attempt to contact all landowners or opera-
tors within critical management areas concerning their partic-
ipation in the implementation program. The appropriate
governmental unit shall certify to the department that it has
complied with this paragraph.

(d) Participate in the plan preparation under contract with
the department. The department shall determine the specific
plan components which will be prepared depending upon the
technical, financial and staffing capability of the appropnate
governmental unit.

(8) Eligibility for cost-sharing grants under this section
shall be determined based on the following:
~(a). Governmental units and individual landowners or
operators are eligible for cost-sharing grants.

(b). Grants may be provided to applicants in priority
watershed areas for projects in conformance with approved
areawide water quality management plans.

(¢) Grants may be provided to applicants.in nonpriority
watersheds for projects which are in conformance with area-
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wide water quality management plans and which conform to
the purposes specified under sub. (1)

(cm) Grants may be provided from the appropriations
under's. 20.370 (4) (cc) and (cq) to applicants for projects
affecting priority lakes. identified under sub. (4) (cd) if the
project is in conformance with areawide water quality man-
agement plans and the purposes specified under sub. (1).

-(d) Each cost-sharing grant shall be approved by the
designated management agéncy. :

(e) Except as provided in sub. (8¢c), grants may only be used
for implementing best management -practices.

(f) The state share of a cost-sharing grant under this section

may not exceed 50% of the cost of implementing the best
management practice except as provided under pars. (g) and
(h). -
(g) The department may increase the state share of a cost-
sharing grant under this section. up to.70% of the cost of
implementing the best management practice if the depart-
ment, in: consultation with the department of agriculture,
trade and consumer protection, determines that:

1. The main benefits:to be derived from the best manage-
ment practices are related to improving

. 2: The matching share requirement under par. (f) would
place an unreasonable cost burden on'the applicant..

(gm) The department may exceed the limit under par. (g)
and any limit. imposed by rule on the total amount of a grant
in cases of economic hardship, as defined by the department
by rule. The department may.issue grants that exceed those
limits to no more than 10% of the landowners or operators
who receive grants under this section.

.(h) The department may increase the state share of a cost-
sharing grant under this section up to 80% of the cost of
implementing the best management practice if:

1. The department, in consultation with the department of
agnculture trade and consumer protection, determines that
par. (2) 1 and 2 applies: and

2. A county matching share is provided which equals the
state share over 70%.

(hm) Notwithstanding pars. (g) and (h), the department
may. not increase a cost-sharing'grant above 50% of the cost
of land acquisition, storm sewer rerouting or the removal of

structures necessary to install structural urban best manage-
ment practices.

(i) The local matching share of a cost-sharing grant under
this section shall be at least 30% of the cost of implementing
the best management practice except as provided under par.

(j) The local matching share of a cost-sharing grant under
this section shall be the remainder of the cost of implementing
the best management practice after subtracting the state share
and county share if the department increases the state share
under par. (h).

(k) A minimum of 70% of the total amount of cost-sharing
grants available annually under this section shall be utilized
for implementing best management practices in priority
watersheds.

(LY A grant may not be made to an individual if the
department receives a certification under s. 46.255 (7) that the
individual is delinquent in child support or maintenance
payments.

(n) The department shall identify by rule the types of cost-
shared practices and ‘the minimum grant amounts for cost-
sharing grants that require any subsequent owner of the
property to maintain the cost-shared practice for the life of
the cost-shared practice, as determined by the department.

(o) The department shall provide grants for animal waste
storage facilities in amounts not to exceed $20,000.
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(8c) The department may distribute a grant to a municipal-
ity that is required to control storm water discharges under 33
USC 1342 (p) in a priority watershed or priority lake area for
practices, techniques or measures to control storm water
discharges if those practices, techniques or measures are
identified in the plan under sub. (4) (g) for the priority
watershed or priority lake area.

(8e) The department may not require a person who re-
ceived a cost-sharing grant to repay the cost-sharing grant on
the basis of a violation of this section, rules promulgated
under this section or the grant agreement, if, at the time of the
violation, the person who received the grant no longer owns

. or operates the land for which the department provided the
grant. This subsection applies without regard to whether the
person received the grant before, on or after May 16, 1992.

(8m) If the department determines under sub. (4) (g) 5 that
a county, city, village or town should be required to develop a
construction site erosion control ordinance under s. 59.974 or
a manure storage ordinance under s. 92.16, that county, city,
village or town shall make a commitment to develop and
adopt the ordinance as a.condition of receiving a grant under
this section.

(9) The department may distribute grants and aids to state
agencies, including itself, for administration and implementa-
tion of the nonpoint source water pollution abatement pro-
gram on land under state ownership or control for projects
affecting priority lakes.identified under sub. (4) (cd) or in
priority watershed areas. The department may distribute
grants and aids to itself for the purchase of easements in
priority watershed areas

(10) To the greatest extent practicable, the department, the
department of agriculture; trade and consumer protection
and the administering and implementing governmental unit
shall encourage and utilize the Wisconsin conservation corps

for appropriate projects.

History: 1977 c. 418; 1979 c. 34; 221; 1979 ¢: 355 5. 241; 1981 ¢. 20; 1981 ¢
3465 38;1983 a.27, 1983 a: 189 5.329(16); 1983 a. 416; 1985a 29; 1987 a 27;
1989 a. 31, 336, 366; 1991 a. 39, 309

144.251 Watershed projects. The department shall assist
and advise the department of agriculture, trade and consumer
protection regarding water: shed projects under 16 USC 1001
to 1008.

History: 1981 c. 346

144.253 Lake management planning grants. (1) In this
section, *‘qualified lake association” means a group incorpo-
rated under ch. 181 that meets all of the following conditions:

(a) Specifies in'its articles of incorporation or bylaws that a
substantial purpose of its being incorporated is to support the
protection ‘or improvement of one or more:inland lakes for
the benefit of the general public.

(b) Demonstrates that the substantial purpose of its past
actions was to support the protection or improvement of one
or more inland lakes for the benefit of the general public.

(c) Allows to be a member any individual who for at least
one month each year fesides on or within one mile of an
intand lake for:which the association was incor porated

(d) Allows to be a member any mdmdua] who owns real
estate on or within one mile of an inland lake for which the
association was incorporated.

(€) Does not limit or deny the right of any member or any
class of members to vote as provided under s. 181.16 (1).

(f) Has been in existence for at least one year.

(g) Has at least 25 members.

(h) Requires payment of an annual membership fee of not
less than $10 nor more than $25.
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(1m) The department shall develop and administer a
financial assistance program to provide lake management
planning grants for projects to provide information on the
quality of water in lakes, including mill ponds, in order to
improve water quality assessment and planning and aid in the
selection of activities to abate pollution of lakes.

(2) The department may provide a grant of 75% of the cost
of a lake management planning project up to a total of
$10,000 per grant

(3) The department shall promulgate rules for the adminis-
tration of the lake management planning grant program
which shall include all of the following:

(a) Eligible recipients to consist of counties, cities, towns,
villages, qualified lake associations, town sanitary districts,
public inland lake protection and rehabilitation districts and
other local governmental units, as defined in s. 66.299 (1) (a),
that are established for the purpose of lake management.

(b) Eligible activities, which shall include data collection,
water quality assessment and nonpoint source pollution
evaluation.

(4) At the completion .of a lake management planning
project, upon request of the recipient of a grant under this
section, the department: may approve recommendations
made as a result of the project as eligible activities for a lake

management grant under s, 144.254.
History: 1989 a. 31;.1989 a..160 ss 1, 3, 4; 1989 a. 359; 1991 a 39, 269

144.254 Lake management grants. (1) The department
shall develop and administer a financial assistance program
to provide grants for lake management projects that will
improve or protect the quality of water in lakes or the natural
ecosystems of lakes.

(2) The department may provide a grant under this section
for up to 50% of'the cost of a lake management project but
may not provide more than $100,000 per grant.

(3) The departiment shall promulgate rules to administer
and to. determine eligibility for the program under this
section. The rules shall include all of the following:

(a)-A designation of eligible recipients, which shall include
counties, cities, towns, villages; qualified lake associations, as
defined in s. 144.253 (1), town sanitary districts, public inland
lake protection and rehabilitation districts and other local
governmental units, as defined in s. 66.299 (1) (a), that are
established for the purpose of lake management.

(b) A designation of eligible activities, which shall include
all of the following:

1. The purchase of land or of a conservation easement, as
defined ins. 700.40 (1) (a), if the eligible recipient enters into a
contract under sub. (4) and if the purchase will substantially
contribute to the protection or improvement of a lake’s water
quality or its natural ecosystem.

2. Therestoration of a wetland, as defined in s. 23.32 (1), if
the restoration will protect or improve a lake’s water quality
or its natural ecosystem R

3. The aevenopmem oflocal r‘eguxa‘uans or ordinances that
will protect or improve a lake’s water quality or its natural
ecosystem.

4. An activity that is approved by the department and that
is needed to implement a recommendation made as a result of
a plan to improve or protect the quality of water in a lake or
the natural ecosystem of a lake.

(c) The department may not promulgate a rule designating
dam maintenance and repair as an eligible activity for grants
under this section.

(4) (a) In order to receive a grant for a purchase under sub.
(3) (b) 1, the recipient shall enter into a contract with the
department that contains all of the following provisions:
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1. Standards for the management of the property to be
acquired.

2. A prohibition against using the property to be acquired
as security for any debt unless the department approves the
incurring of the debt.

3. A prohibition against the property being closed to the
public uniess the department determines it is necessary to
protect wild animals; plants or other natural features.

4. A clause that any subsequent sale or transfer of the
property to be acquired-is subject to pars. (b) and (c).

(b) The recipient of the grant may subsequently sell or
transfer the acquired property to a 3rd party other than a
cr’editor of the recipient if all of the following apply:

..-The department approves the subsequent sale or
transfer

2. The party to whom the property is sold or transferred
enters into a new contract with the department that contains
the provisions under par. (a).

* (¢) - The recipient of the grant may subsequently sell or
transfer the acquired property to satisfy a debt or other
obligation if the department approves the sale or transfer.

(d) If the recipiént violates any essential provision of the
contract, title to the:acquired property shall vest in the state.

(e) The instrument conveying the pr oper ty to the recipient
shall state the interest of the state under par. (d). The contract
entered into under par. (a) and the instrument of conveyance
shall be recorded in the office of the register of deeds of each
county in which the property is located.

History: 1991 a.. 39

144.26 Navigable waters protection law. (1) To aid in the
fulfillment of the state’s role as trustee of its navrgable waters
and to promote public health, safety, convenience and gen-
eral welfare; it'is declared to be in the public interest. to make
studies, establish policies, make plans and authorize munici-
pal shoreland zoning regulations for the efficient use, conser-
vation, development and protection. of this. state’s water
resources.- The regulations shall relate to lands under, abut-
ting or.lying close to navigable waters. The purposes of the
regulations shall be to further the -maintenance of safe and
healthful conditions; -prevent and.control water pollution;
protect ‘spawning grounds, fish and aquatic life; control
building. sites, placement of:structure and land. uses and
reserve shore cover and natural beauty.

{2) In this séction, unless the-context clearly requires
otherwise:

(c) “Mumcrpalrty
or-city.

(d) “Navrgable water or. navrgable waters” means Lake
Superior, Lake Michigan, all natural inland lakes within this
state and all streams, ponds, sloughs, flowages and other
waters within the territorial limits of this state, including the
Wisconsin portion of boundary waters, which are navigable
under the laws of this state.

(e). “Regulation” means ordinances enacted under ss.
59.971, 61.351, 62:23 (7) and 62.231 and refers to subdivision
and zoning regulations which include control of uses of lands
under, . abutting or lying close to navigable waters for the
purposes specified in sub. (1); pursuant to any.of the zoning
and subdivision control .powers delegated by law to.cities,
villages and counties.

- (f) “‘Shorelands” means the lands specrfred under par. (e)
and s. 59.971 (1).

(g) “Water resources,” where the term is used in reference
to studies, plans, collection of publications--on. water -and
inquiries about water, means all water whether in the air, on
the earth’s surface or under the earth’s. surface. “Water

or mumcrpal” means a county, village
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resources’ -as used in connection with the regulatory func-
tions under this section means navigable waters.

(2m) Notwithstanding any other provision of law or
administrative rule, a shoreland zonmg ordinance required
under s. 59.971, a construction site erosion control and storm
water management zoning ordinance authorized under s.
59.974, 61.354 or 62.234 or a wetland zoning ordinance
required under s. 61,351 or 62.231 does not apply to lands
adjacent to farm drainage ditches if:

(a) Such lands are not adjacent to a natural navigable
stream or river;

(b) Those parts of the dramage ditches ad]acent to these
lands were nonnavigable streams before ditching; and

(c) Such lands are mamtamed in nonstructural agricultural
use.

(3)(a) The department shall coordmate the activities of the
several state agencies in managing and regulating water
resources.

(b) The department shall make studies, establish policies
and make plans for the efficient use, conservation, develop-
ment and protection of the state’s water resources and:

" 1. On the basis of these studies and plans make recommen-
dations to existing state agencres relative to their water
resource activities

2.:Locate and maintain inf‘ormation relating to the state’s
water resources. The department shall collect pertinent data
available from state, regional.and federal agencies, the uni-
versity of Wisconsin, local units of government and other
sources.

3. Serve as a clearinghouse for information relating to
water resources including referring citizens and local units of
government to the appropriate sources for advice and assist-
ance in connection with particular water use problems.

(5) () The department shall prepare a comprehensive plan
as a guide for the application of municipal ordinances regu-
lating navigable waters and their shorelands as defined in this
section for the preventive control of pollution. The plan shall
be based on a use classification of navigable waters and their
shorelands throughout the state or within counties and shall
be governed by the following general standards:

1. Domestic uses shall be gener ally preferred.

2. Uses not inherently a source of pollution within an area
shall be preferred over uses that are or may be a pollution
source,

3. Areas in whrch the exrstmg or potential economic value
of public, recreational or similar uses exceeds the existing or
potential economic value of any other use shall be classified
primarily on the basis of the higher economic use value.

-4. Use locations within an area tending to minimize the
possrbrlrty of pollution shall be preferred over use locations
tending to increase that possibility.

5. Use dispersions within an area shall be preferred over
concentrations.of uses or their. undue proximity to each other.

(b).The department shall apply to the plan the standards
and criteria set forth in sub. (6)..

(6) Within the purposes of sub. (1) the department shall
prepare and provide to municipalities general recommended
standards.and criteria for navigable water protection studies
and planning and. for navigable water protection regulations
and their administration. Such standards and criteria shall
give particular attention to safe and healthful conditions for
the enjoyment of aquatic recreation; the demands of water
traffic, boating and water sports; the capability of the water
resource; requirements necessary to assure proper operation
of septic tank disposal fields near navigable waters; building
setbacks from the water; preservation. of shore growth and
cover; conservancy uses for low lying lands; shoreland layout
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for residential and commercial development; suggested regu-
lations and suggestions for the effective administration and
enforcement-of such regulations.

(7) The department, the municipalities and all state agen-
cies shall mutually cooperate to accomplish the objective of
this section. To that end, the department shall consult with
the governing bodies of municipalities to secure voluntary
uniformity of regulations, so far as practicable, and shall
extend all possible assistance therefor.

(8) This section and'ss. 59.971, 61.351 and 62.231 shall be
construed together to accomphsh the purposes and objective
of this section,

(9) Sections 30.50 to 30 80 are not affected or superseded
by this section.

(10) A person aggrieved by an order or decision of the
department under this SCCthl’l may cause its rev1ew under ch.

227

History: 1975 ¢ 232; 1977 c. 29; 1981 ¢. 330, 339; 1983 a. 189, 416.

See note to art. I, sec 13, citing Just v. Marinette County, 56 W (2d) 7, 201
NW (2d) 761 )

The concept that an owner of real property can, in all cases, do as he pleases
with his: property is no, longer in harmony with the realities of society. The
supreme court herein adopts the “‘reasonable use™ rule codified in the second
Restatement of the Law of Torts State v. Deetz, 66 W (2d) 1, 224 NW (2d)
407.

See note to 88.21, cmng 63 Atty Gen. 355.

The necessity of zoning vanance or amendments notice to the Wisconsin
department of natural resources under the shoreland zoning and navigable wa-
ters protection acts. Whipple, 57 MLR 25.

The public trust doctrine 59 MLR 787.

Water quality protection for inland lakes in Wisconsin; a comprehensive
approach to water. pollution. Kusler, 1970 WLR 35.

Land as property; changing concepts. Large, 1973 WLR 1039

144.265 Damage to water supplies. (1) In this section:

(a) “Private water supply” has the meaning specified under
s. 144.442 (1) (cm), except this term excludes a well which is
not a source of water for humans unless the well is con-
structed by drilling.

(b) “Regulated activity” means an activity for which the
department may issue an order under this chapter, if the
activity is conducted in violation of this chapter, or in
violation of licenses, permits or special orders issued or rules
promulgated under this chapter.

(2) (a) Except as provided under par. (b), if the department
finds that a regulated activity has caused a private water
supply to become contaminated, polluted or unfit for con-
sumption by humans, livestock or poultry, the department
may conduct a hearing on the matter. The department shall
conduct a hearing on the matter upon request of the owner or
operator of the regulated activity. At the close of the hearing,
orat any time if no hearing is held, the department may order
the owner or operator of the regulated activity to treat the
water to render it fit for consumption by humans, livestock
and poultry, repair the private water supply or replace the
private water supply and to reimburse the town, village or
city for the cost of providing water under sub. (4).

" (b) If the department finds that a regulated activity caused
a private water supply to become contaminated, polluted or
unifit for consumption by humans, livestock or poultry, and if
the regulated activity is an approved facility, as defined in s.
144.442 (1) (a), the department may conduct a hearing under
s. 144.442 (6) (f). If the damage to the private water supply is
caused by -an ‘occurrence not anticipated 'in the plan of
operation which poses a substantial hazard to public health
or welfare, the department may expend moneys in the envi-
ronmental fund that are available for environmental repair to
treat the water to render it drinkable, or to repair or replace
the private water supply, and to reimburse the town, village
or-city for the cost of providing water under sub. (4). If the
damage to the private water supply is not caused by an
occurrence not anticipated in the plan of operation, if the
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damage does not pose a substantial hazard to public health or
welfare, or if moneys in the environmental fund that may be
used for environmental repair are insufficient, the depart-
ment may order the owner or operator of the regulated
activity to treat the water to render it fit for consumption by
humans, livestock .and poultry, or to repair or replace the
private water supply, and to reimburse the town, village or
city for the cost of providing water under sub. (4).

(3) In any action brought by the department of justice
under s. 144.98, if the court finds that a regulated activity
owned. or operated by the defendant has caused a private
water supply to become contaminated, polluted or unfit for
consumption by humans, livestock or poultry, the court may
order the defendant to treat the water to render it fit for
consumption by humans, livestock and poultry, repair the
private water supply or.replace the private water supply and
to reimburse the town, village or city for the cost of providing
water under-sub. (4). '

(4) (a) The owner of land where the private water supply is
located may submit the following information to the town,
village or city where the private water supply is located:

1. Documentation from an action under sub. (2) or (3)
showing that the department or the department of justice is
seeking to obtain treatment, repair or replacement of the
damaged private water supply.

2..A declaration of the need for'an immediate alternative
source of water..

(b) A person who submlts information under par. (a) may
file a claim with the town, village or city where the private
water supply is located. The town, village or city shall supply
necessary amounts of water to replace  that water formerly
obtained from the damaged private water supply. Responsi-
bility to supply water commences at the time the claim is filed.
Responsibility to supply water ends upon notification to the
town, village or city that an order under sub. (2) or (3) has
been complied with or upon a finding that the regulated
activity is not the cause of the damage.

- (c) If the department or the court does not find that the
regulated activity is the cause of the damage to a private water
supply, reimbursement to the town, village or city for the
costs of supplying water under par. (b), if any, is the responsi-
bility of the person who filed the claim. The town, city or
village may assess the owner of the property where the private
water supply is located for the costs of supplying water under

this subsection by a special assessment under s. 66.60.
History: 1981 c. 374; 1983 a. 27 5. 2202 (38); 1983 a. 410 ss. 75g to 77g; Stats.
1983 5. 144.265; 1989 a. 31

144.266 Construction site erosion control and storm
water management. (1) OBJECTIVES. To aid in the fulfillment
of the state’s role as trustee of its navigable waters, to
promote public health, safety and general welfare and to
protect natural resources, it is declared to be in the public
interest to make studies, establish policies, make plans,
authorize municipal consttuction site erosion conttol and
use, conservation; development and protectlon of this state’s
groundwater, sutface water, soil and related resources and
establish a state construction site erosion control and storm
water management plan for the efficient use, conservation,
development and protection of this state’s groundwater,
surface water, soil and related resources while at the same
time encour’aging sound economic growth in this state. The
purposes of the municipal ordinances and state plan shall be
to further the maintenance of safe and healthful conditions;
prevent and control water pollution; prevent and control soil
erosion; ‘prevent and control the adverse effects of storm
water; protect spawning grounds, fish-and aquatic life; con-
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trol .building sites, placement of structures and land uses;
preserve ground cover-and scenic beauty; and promote sound
economic growth.

(2) STATE CONSTRUCTION SITE EROSION CONTROL AND STORM
WATER MANAGEMENT PLAN. The department shall promulgate
by rule a state construction site erosion control and storm
water ‘management plan. This state plan is applicable to
construction activities contracted for or conducted by any
agency, as defined under s. 227.01 (1) but also including the
office of district attorney, unless that agency enters into a
memorandum of ‘understanding with the department in
which. that agency agrees to regulate activities related to
construction site erosion control and storm water manage-

ment: The department shall coordinate the activities .of

agencies, as defined under.s. 227.01 (1), in construction site
erosion control .and storm water management and make
recommendations to these agencies’ concerning activities re-
lated to construction site erosron control and storm water
management.

(3) STANDARDS. (a) 1. Except as restrrcted under subd. 2,
the department shall establish by rule minimum standards for
activities related to construction srte erosion. control and
storm water management.

2. The department, in cooperatron wrth the department of

transportation, shall establish by rule minimum standards for
activities related to ‘construction site erosion control and
storm water management if those activities concern street,
hrghway, road or brrdge construction, enlargement, reloca-
tion or reconstruction.
'3, Minimum standards established-under this paragraph
are applicable to the state construction site erosion control
and. storm water management plan. The department shall
encourage a county, city or village to- comply with these
minimum standards for any construction site erosion control
and ‘storm water’ management zonrng ordmance enacted
unders. 59.974,61.354 or 62.234. -

- 4. The department shall identify low-cost practrces which
would enable a person to comply with these ‘minimum
standards. .’

(b) The minimum standards for construction site erosion
control shall provrde for the regulatron of ‘any construction
activity which:

‘1. Involves the gradmg, removal of protective ground
cover or vegetation, excavation, land filling or other land
disturbing activity which affects an area of 4,000 square feet
or more.

2. Involves the excavation or filling or a combination of

excavation and filling which affects 400 cubic yards or more
of dirt, sand or other excavation or fill material:

3. Involves street, highway, road or brrdge constructlon
enlargement relocatron or reconstruction.

4. Involves.the laymg, repairing, replacing or enlarging of
an underground pipe or facility for a distance of 300 feet or
more -

5, Requrres a subdivision plat approval or a’ certified
survey.

(c) The minimum, standards for storm water management
shall provide for the regulatron of any construction activity
which:

1. Is a residential development with a gross aggregate area
of 5 acres or more.

2.1s a residentidl development with a gross aggregate area
of 3" acres :or more with at least 1.5 acres of 1mpervrous
surfaces. )

3. Isa development other than a resrdentlal development
with a’ gross aggregate area of 3 acres or.more.
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4. Is likely to result in storm water runoff which exceeds the
safe capacity of the existing drainage facilities or receiving
body of water, which causes undue channel erosion, which
increases water pollution by scouring or the transportation of
particulate matter or which endangers downstream property.

(4) MODEL ORDINANCES; STATE PLAN; DISTRIBUTION. The
department shall prepare a model construction site erosion
control and storm water management zoning ordinance in
the form of an administrative rule. The model ordinance shall
be based upon the state construction site erosion control and
storm water management .plan. The model ordinance is
subject to s. 227.19 and other provisions of ch. 227 in the same
manner as other administrative rules. Following the promul-
gation of the model ordinance as a rule, the department shall
distribute a copy of the model ordinance to any county, city
or village which submits a request. The department shall
distribute a copy of the state plan to any agency which
submits a request.

(5) CooPeraTION. The department, the municipalities and
all state agencies shall cooperate to accomplish the objective
of'this section. To that end, the department shall consult with
the governing bodies of municipalities to secure voluntary
uniformity of regulations, so far as practicable, shall prepare
model construction site erosion control and storm water
management zoning ordinances, shall extend assistance to
municipalities under this section, shall prepare a state con-
struction site erosion. control and storm water management
plan, shall encourage uniformity through the implementation
of this plan and the utilization of memoranda of understand-
ing which are substantrally similar to the plan and shall

extend assistance to agencies under this section.
" History: 1983 a. 416; Stats 1983 s, 144.265; 1983 a 538's 150; Stats. 1983 s
144.266; 1985 a. 182's5.57, 1987 2 27; 1989 a. 31

144.27 Limitation. Nothing in this subchapter affects ss.

196.01 to 196.79 or ch. 31.
History: 1979 ¢ 221's. 624; Stats. 1979 s. 144 27

SUBCHAPTER III
AIR POLLUTION

144.30 Air poliution; definitions. As used in ss. 144.30 to

144 426 unless the context requires otherwise:

- (1):“Air contaminant” means dust, fumes, mist, liquid,
smoke, other particulate matter, vapor, gas, odorous sub-
stances or any combination thereof but shall not include
uncombined water vapor.

" (2) ““Air contaminant source”, or “source’ if not otherwise
modified, means any facility, building, structure, installation,
equipment, vehicle or action that emits or may emit an air
contaminant directly, indirectly or in combination with an-
other facrlrty, building, structure, installation, equipment,
vehrcle or actron

{38) “Air pollution control permit” means any permit
required or allowed under s. 144.391.

(3m) “Allocation of the avarlable air resource” means
either:

(a) The apportronment among air contaminant sources of
the difference between an ambient air quality standard and
the concentration in the atmosphere of the corresponding air
contaminant in existence at.the time the rule promulgated
under-s. 144,373 becomes effective; or

(b) The apportionment among air contaminant sources of
the difference between an ambient air increment and the
baseline- concentration if a baseline concentration is
established.

..
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(3r) ““Architectural coating” means a coating applied to a
stationary structure, including a parking lot, and its appurte-
narices or to a mobile home.

(4) “Allowable emission” means the emission rate calcu-
lated using the maximum rated capacity of the origin of, or
the equipment emitting an air contaminant based on the most
stringent applicable emission limitation and accounting for
any enforceable permit conditions which limit operating rate,
or hours of operation, or both.

(5) ‘““Ambient air increment” means the maximum allow-
able concentration of an air contaminant above the base line
concentration.

(6) “Ambient air quality standard” means a level of air
qUality which will protect public health with an adequate
margin of safety or may be necessary to protect pubhc welfare
from anticipated adverse effects

(7) “Attainment area” means an area which is not a
nonattainment area. '

(8) “Base line concentration” means concentration in the
atmosphere of an air contaminant which exists in an area at
the time of the first application to the U.S. environmental
protection agency for a prevention of significant deteriora-
tion permit under 42 USC 7475 or the first application for an
air pollution control permit under s. 144.391 for a major
source located in an attainment area, whichever occurs first,
less any contribution from stationary sources identified in 42
USC 7479 (4).
~ (9) “Best available control technology’ means an emission
limitation for an air contaminant based on the maximum
degree of reduction achievable as specified by the department
on an individual case-by-case basis taking into account
energy, economic and environmental 1mpacts and other costs
related to the source.

(10) “Emission” means a release of air contammants into
the atmosphere.

(11) “Emission limitation” or “emission standard” means
a requirement which limits the quantity, rate or concentra-
tion of emissions of air contaminants on a continuous basis.
An emission limitation or emission standard includes a
requirement relating to the operation or maintenance of a
source. to assure continuous emission reduction.

(12) “Emission reduction option” means:

(a) An offsetting of greater emissions from a stationary
source- against lower emissions from the same or another
stationary ‘source. ‘

(b) A reduction in emissions from a stationary source
which is reserved as a credit against future emissions from the
same or another stationary source.

(c) Other arrangements for emission reduction, trade-off,
credit or offset permitted by rule by the department.

~(13) *‘Existing source’” means a stationary source that is
not a new source or a modified source.

(14) “Federal clean air act” means the federal clean air act,
42 USC 7401 to 7671q, and reguiations issued by the Iederal
environmental protection agency under that act.

(14m).“Growth accommodation” means the amount of

volatile organic compounds specified in s. 144.40 (1) (a)

(15) “‘Lowest achievable emission rate” means the rate of

emission which reflects the more stringent of the following:

(a) The most stringent emission limitation which is ‘con-
tained in the air pollution regulatory program of any state for
this class or category of source, unless an applicant for a
permit demonstrates that these llmntatlons are not achievable;
or-

(b) The most stringent emission limitation which is
achieved in practice by the class or category of source.

144.31
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(16) “Major source” means a stationary source that is
capable of emitting an air contaminant in an amount in excess
of an amount specified by the department by rule under s.
144,31 (1) (v).

" (19€) “Minor source” means a stationary source that is not
a major source. :

(20) “Modification” means any- physical change in, or
change in the method of operation of, a stationary source that
increases the amount of emissions of an air contaminant or
that results in the emission of an air contaminant not previ-
ously emitted, subject to rules promulgated under s. 144 31
(1) (s).

(20e) “Modified source” means a stationary source on
which modification commences after November 15, 1992,

(20s) “New source” means a stationary source on which
construction, reconstruction or -replacement commences af-
ter November 15, 1992.

(21) “Nonattainment area’” meansan area identified by the
department in a document prepared under s. 144.371 (2)
where the concentration in the atmosphere of an air contami-
nant exceeds an ambient air quality standard.

(22r) ‘‘Reasonably available control technology” means
that control technology which provides the lowest emission
rate that a particular source is capable of achieving by the
application of control technology that is reasonably available
considering technological and economic feasibility.

(22rm) “Regulated poliutant” means any of the following,
except for carbon monoxide: '

(a) A volatile organic compound

(b) An oxide of nitrogen.

. (©)A pollutant regulated under 42 USC 7411 or 7412
_ (d) A pollutant for which a national primary ambient air
quality standard has been promulgated under 42 USC 7409.

(22s) “Replenishment implementation period” means the
period between August 1, 1987, and December 31 of the year
by which the department requires full compliance with rules
required to be promulgated under s. 144.40 (3).

- {23). “Stationary source’” means any facility, building,
structure or installation that directly or indirectly emits or
may emit an air contaminant only from a fixed location. A
stationary source includes an air contaminant source that is
capable -of being transported to a different location. A
stationary source may consist of one or more pieces of
process equipment, each of which is capable of emitting an air
contaminant.- A stationary source does not include a motor
vehicle or equipment which is capable of emitting an air
contaminant while moving.

(24) “Volatile organic compound” means an organic com-
pound” which participates in an atmosphenc photochemical
reaction, as determined by the department by rule.

(25) ‘‘Volatile organic compound accommodation area”
means. Kenosha, Milwaukee, Ozaukee, Racine, Walworth,
Washington and. Waukesha counties and any other county
specified by the department by rule in response to a finding by
the federal environmental protectlon agency that the county
is to be included in the volatile orgamc compound accommo-

dation area.

- History: 1971 ¢ 125, 130, 211; l977c 377 1979¢. 34,221, 1987 a 27 399;
1989a 31; 1991 a 269, 302

- The social and economic roots of judge-made air pollution pohcy in Wis-
consin, Laitos, 58 MLR 465
'9gg]eaning the Air: Wisconsin’s Air Quality Laws Burke. Wis Law. Aug

Air pollution control; powers and duties. (1) The
department shall:

(a) Promuigate rules 1mplementmg and consistent with ss.
144.30 to'144.426 and 144.96.
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(b).Encourage voluntary cooperation by persons and
affected groups to achieve the purposes of ss. 144.30 to
144.426 and 144.96

~(¢) Encourage local units of government to handle air
pollution problems within their respective jurisdictions and
on a regional basis, and provide technical and consultative
assistance for that purpose.

(d).Collect and disseminate information and conduct edu-
cational.and training programs relating to the purposes of ss.
14430 to 144.426 and 144.96.

(e) Organize a comprehensive and integrated program to
enhance the quality, management and protection of the
state’s air resources.

(f) Prepare and develop one or more comprehensive plans
for the prevention, abatement and control of air pollution in
this state. The department thereafter shall be responsible for
the revision and implementation of the plans. The rules or
control. strategies submitted to the federal environmental
protection agency under the federal clean air act for control
of atmospheric ozone shall conform with the federal clean air
act unless, based on the recommendation of the natural
resources board or the head of the department, as defined in
s. 15.01 (8), of any other department, as defined in s. 15.01 (5),
that promulgates a rule or establishes a control strategy, the
governor determines that measures beyond those required by
the federal clean air act meet any of the following criteria:

1. The measures are part of an interstate ozone control
strategy implementation agreement under sub. (4) signed by
the governor of this state and of the state of Illinois

2. The measures are necessary in order to comply with the
percentage reductions specrﬁed in 42 USC 7511a (b) (1) (A)
or (¢) (2) (B).

.(g) Conduct or direct studies, investigations and research
relating. 'to air contamination and air pollution and their
causes, effects, prevention, abatement and control and, by

means of field studies and sampling, determine the degree of

air contamination and air pollution  throughout the state.

:(h) Consult, upon request, with any person proposing to
construct, install, or otherwise acquire an-air contaminant
source, device or system for the control thereof, concerning
the efficacy of such device or system, or the air pollution
problem which may be related to the source, device or system.
Nothing in any such consultation shall relieve any person
from compliance with ss..144.30 to.144.426 or rules pursuant
thereto, or-any other provision of law.

(i) Prepare and adopt minimum standards for the emission
of mercury compounds or metallic mercury into the air.

(k) Specify the best available control technology on an
individual case-by-case basis considering energy, economic
and environmental impacts and other costs related to ‘the
source.

(m) -Coordinate the reportmg rcqurrements under ss.
144.394-and 144.96 in order to minimize duplicative reporting
requuements

-(n) Prepare an annual report which states the totai nitro-
gen oxide and sulfur dioxide emissions from all stationary
sources in this state. This report may be combined with other
reports published by the department

“(0) If federal legislation is enacted that establishes sulfur
dioxide or nitrogen oxide controls for the purpose of reducing
-acid .deposition, -prepare a report, in consultation. with the
public service commission, this state’s electric utilities, indus-
tries and- environmental - groups, recommending ways to
coordinate state law with federal law. The department, after
holdinga public hearing on the report, shall submit the report
to the- governor: and: the chief clerk of each house of the
legislature, for distribution to the appropriate standing com-
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mittees under s. 13.172 (3), within 6 months after the enact-
ment of the federal legislation.

(p) Promulgate by rule the actions or events which consti-
tute the reconstruction of a major source.

(q) Promulgate by rule the actions or events which consti-
tute the shutdown of a facility.

(r) Promulgate rules, consistent with but no more restric-
tive than the federal clean air act, that specify the amounts of
emissions that result in a stationary source being classified as
amajor source and that may limit the classification of a major
source to- specified categories of stationary sources and.to
specific air contaminants.

(s) Promulgate rules, consistent with the federal clean air
act, that modify the meaning of the term “modification” as it
relates to specified categories of stationary sources, to specific
air contaminants and to amounts of emissions or increases in
emissions.

(2) The department may:

(a) Hold hearings relating to any aspect of the administra-
tion of ss. 144.30 to-144.426 and 144.96 and, in connection
therewith, compel the attendance of witnesses and the pro-
duction of evidence,

(b) Issue orders to effectuate the purposes of ss. 144.30 to
144.426 and 144.96 and enforce the same by all appropriate
administrative and judicial proceedings.

+(c) Secure necessary scientific, technical, administrative
and operational services, including laboratory facilities, by
contract or otherwise.

(d) Make a continuing study of the effects of the emission
of air contaminants from motor vehicles on the quality of the
outdoor atmosphere and make recommendations to appro-
priate public and private bodies with respect thereto.

(e) Advise, consult, contract and cooperate with other
agencies of the state, local governments, industries, other
states, interstate or interlocal agencies, and the federal gov-
ernment, and with interested persons or groups.

(f) Examine any records relating to emissions which cause
or contribute to air contamination.

(g) Establish by rule, consistent with the federal clean air
act, the amount of offsettmg emissions reductions required
under s. 144.393 (2) (a).

(3) (a) In this subsection, “‘solid waste treatment™ has the
meaning given in s. 144.43 (7r).

(b) The department shall, by rule, establish a program for
the certification of persons participating in or responsible for
the operation of solid:waste treatment facilities that burn
solid waste. The certification requirements shall take effect on
January 1, 1993. The department shall do all of the following:

1. Identify those persons or positions involved in the
operation of a solid waste treatment facrlrty who are required
to obtain certification.

2. Establish the requirements for and term of initial
certification and requirements for recertification upon expi-
ration of that term. At a minimum, the department shall
require applicants to compiete a program of training and pass
an examination in order to receive initial certification.

3. Establish different levels of certification and. require-
ments for certification for different sizes or types of facilities,
as the department determines is appropriate.

4. Impose fees for the operator. training and certification
program. -

5. Require that there be one or mote certrfled operators on
the site of a solid waste treatment facility at all times during
the facility’s hours of operation.

(bm) The program under par. (b) does not apply with
respect to any of the following:

1. A facility described in s..159.07 (7) (bg).
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2. A solid waste treatment facility for the treatment of
hazardous waste.

3. A solid waste treatment facility for hrgh -volume indus-
trial waste as defined in s. 144.44 (7).

--4; A solid waste treatment facility of a type exempted from
the program by the department by rule.

.~ (c) The training required under par. (b) 2 may be con-
ducted by.the department or by another person with the
approval of the department.

(d) The department may suspend or revoke a solid waste
treatment facility’s operating license if persons at the facility
fail to obtain certification required under par. (b) 1 or for
failure to have a certified operator on the site as required
under par. (b) 5.

“(e) . The department may suspend or revoke an operator’s
certification for failure to comply with ss. 144.30 to 144.426,

rules promulgated under those sections or conditions of

operation made applicable to a solid waste treatment facility
by the department.

(4) After May 14, 1992, the governor may enter into an
agreement with the governor of the state of Illinois, that may
also include the governors of the states of Indiana and
Michigan, that specifies measures for the control of atmos-
pheric ozone that are necessary-in order to implement an
interstate ozone control strategy to-bring an area designated
under 42 USC 7407 (d):as an-0ozone nonattainment area into

attainment with the ambient air quality standard for ozone if

the area includes portions of this state and the state of Illinois.

History: 1971 ¢. 125 s 522 (2); 1979 ¢. 34 ss. 979h, 979j, 980p, 980t, 984ng,
2102(39) (g) 1979 ¢. 175; 1979 ¢ 221 ss 627fd to 627fm 2202 (39); Stats. 1979
300 33] l985a 182 57 1985 a: 296; 1987 a. 27, 186; 1989 a. 56, 335; 1991 a

144.32 Federal aid. Subdivisions of this state and interlocal
‘agencies may make application for, receive, administer and
expend any federal aid for the control of air pollution or the
development .and admrmstratron of programs related to air
pollution control if first submitted to and approved by the
department ‘The department : shall approve any such applica-
‘tion if it is consistent with the purposes of ss. 144.30 to

144.426 and any other applrcable requrrements of law
Hrstory 1979¢. 34 .

144.33 - Confidentiality of records. (1) Except as provided in
sub. (2), the department shall make any record, report or
other- information : obtained in the .administration of ss.
144.30 to 144.426 and 144.96 available to the public.

(2) The department shall keep confidential any part of a
record, report.or other information obtained in the adminis-
tration of ss. . 144.30- to 144.426 and 144.96, other than
emission data or an .air pollution control permit, upon a
showing satisfactory to the department by any person that

the part of a record, report or other information would, if

made public, divulge a method or process that is entitled to

-protection as-a trade secret, as defined in s. 134.90 (1) (c), of

that person.

- (3) Subsection (2) does not prevent the disclosure of any
information to a representative of the department for the
purpose of administering ss. 144:30 to 144.426 and 144.96 or
to an officer, employe or authorized representative of :the
federal government. for- the purpose of administering the
federal clean air act. When the department provides informa-
tion thatis confidential under sub. (2) to the federal govern-
ment, the department shall also provrde a copy of the

application for confidential status.
History: 1971 ¢. 125's. 522 (2); 1979 ¢..34; 1979 ¢. 221 s 2202 (39); 1981 ¢
3355 26,1991 a 302. ,

144.34 Inspections. Any duly authorized officer, employe
or representative of the department may enter and inspect
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any property, premise or-place on or at which an air contami-
nant source is located. or is being constructed or installed at
any reasonable time for the purpose of ascertaining the state
of compliance with ss. 144,30 to 144.426 and 144.96 and rules
promulgated or permits issued under those sections. No
person may refuse entry or access to any authorized repre-
sentative of the department who requests entry for purposes
of inspection, and who. presents appropriate credentials. No
person may . obstruct, hamper or interfere with .any such
inspection. The department, if requested, shall furnish to the
owner or operator of the premises a report setting forth alt
facts found which relate to compliance status.

3OzHisrory: 1971 ¢ 1255 522 (2); 1979 ¢. 34; 1979 ¢. 221 s. 2202 (39); 1991 a.

144.36 'Small business stationary source technical and
environmental compliance assistance program. (1) DEFINI-
TION, In this section, “small business stationary source”
means a stationary source designated under sub. (2) (a) or,
except as provided in sub. (2) (b), a stationary source that
satisfies all of the following criteria:

(a) Is owned or operated by a person that employs 100 or
fewer individuals.

(b) Is a small business concern, as determined under 15
USC 632(a).

(c) Is not a major stationary source, as defined in rules
promulgated by the department.

(d) Does not emit 50 tons or more per year of any r'egulated
pollutant.

(e) Emits a total of less than 75 tons per year of all
regulated pollutants.

(2) DESIGNATIONS AND EXCLUSIONS. (a) In response to a
petition by a stationary source, the department may, by rule,
designate asa small business stationary source any stationary
source that does not meet the criteria of sub. (1) (c), (d) or (e)
but that does not emit a total of more than 100 tons per year
of all regulated pollutants.

(b) The department may, by rule, after consultation with
the administrators of the federal environmental protection
agency and the federal small business administration, exclude
from the definition of small business stationary source any
category or subcategory of stationary source that the depart-
ment determines to-have sufficient technical and financial
capabilities to meét the requirements of the federal clean air
act without the assistance provided under this section.

(3) AssISTANCE PROGRAM: The department shall, in cooper-
ation with the small business ombudsman clearinghouse
under s.-560.03 (9), develop and administer a small business
'stationar'y source ‘technical and environmental compliance
assistance program The program shall include all of the
following:

(a) Mechanisms to develop, collect and coordinate infor-
mation - concerning methods and technologies: that small
business stationary sources can use to comply with the federal
clean air act and programs to encourage lawful cooperation
among small business stationary sources or other persons to

further compliance with the federal clean air act."

(b) Mechanisms for providing small business stationary
sources with information ‘¢oncerning alternative technolo-
gies, process changes, products and methods of operation
that help reduce -air pollution and with other assistance in
pollution' prevention and accidental release detection and
prevention.

(c) A compliance assistance program that assists small
business stationary sources in determining -applicable re-
quirements under ss. 144.30 to 144.426 and 144 96 and in
receiving air pollution control permits in a timely and effi-
cient manner.
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(d) Mechanisms to ensure that small business stationary
sources receive notice of their rights under the federal clean
air act and state laws implementing the federal clean air act in
amanner and form that assures reasonably adequate time for
small ‘business stationary sources to evaluate compliance

methods and any relevant or applicable proposed or final

regulation or standard issued under the federal clean air act.

() Mechanisms for referring small business stationary
sources to qualified auditors to determine compliance with
the federal clean air act and state laws implementing the
federal “clean .air act and other mechanisms for informing
small business stationary sources of their obligations under
the federal clean air act and state laws.

(f) Procedures for consideration of a request from a small
business stationary source for alteration of any required work
practice or technological -method. of compliance .with ss.
144.30 to 144.426 or of the schedule of measures that must be

taken to implement a required work practice or method of

compliance before an applicable compliance date, based on
the technological and financial capability of the small busi-
ness stationary source.

(4) GRANTING ALTERATIONS. The department may not
grant an alteration under sub. (3) (f) unless the alteration
complies with the requirements of the federal clean air act and
any applicable plan under s. 144.31 (1) (f). If those applicable
requirements are set forth in federal regulations, the depart-
ment. .may . only grant alterations authorized in those
regulations.

History: 1991 a 302

144.371 identification of nonattainment areas. (1) PROCE-
DURES AND CRITERIA. The department shall promulgate by
rule procedures and critéria to identify a nonattainment area
and to reclassify a nonattainment area as an attainment area.

. (2) DocumenTs., The department shall issue documents
from time to time which define or list specific nonattainment
areas based upon the procedures and criteria promulgated
under sub. (1). Notwithstanding ss. 227.01 (13) and 227.10
(1), documents issued under this subsection are not rules.

(3) ReviEw. The documents issued under sub. (2) may be
reviewed under ss. 227.42 and 227.52. )

-*(4) PROCEDURES. (a) For any document issued under sub.
(2), the department shall hold a public hearing and follow the
procedures in this subsection.

--(b) The department shall give notice of the public hearing,
and shall take any steps it deems necessary to convey effective
notice to persons who are likely to have an interest in the
pr oposed document. The notice shall be given at least 30 days
prior to the date set for the hearing. The notice shall include a
statement of the time and place at which the hearing is to be
held and. either a text of the proposed document or a
description of how a copy of the document may be obtained
from the department at no charge.

(c) The department shall hold a publrc hearing at the time
and place ueSrguateu in the notice of’ uearmg, and shall afford
all interested. persons or their representatives an opportunity
to present facts, views or arguments relative to the proposal
under. consideration. The presiding officer may limit oral
presentations if it appears that the length of the hearing
otherwise would be unduly increased by reason of repetition
The department shall afford each interested person opportu-
nity to present facts, views or arguments in writing whether or
not he or she has had an opportunity to present them orally.

. (d) At the beginning of each hearing the department shall
present a summary of the factual information on which the
document is based. The department or its duly authorized
representative may administer oaths or affirmations and may
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continue or postpone the hearing to such time and place as it
determines. The department shall keep minutes or a record of
the hearing in such manner as it determines to be desirable
and feasible.

(e) The department shall receive written comments on the
document for at least 10 days after the close of the hearing.
The department may not issue documents under this section
earlier than 30 days after the close of the hearing.

History: 1979 ¢. 221; 1981 ¢ 314's. 146;.1985a. 182 5. 57; 1989 a. 56.

144.3712 Employe trip reduction program. (1) AREAS. (a)
The department shall issue documents that describe the areas
of the state in which employe trip reduction programs are

required by 42 USC 7511a (d) (1) (B).

(b) The department may, by rule, determine areas of the
state, other than areas described under par. (a), in which the
department will require employe trip reduction programs.
The department may not require an employe trip reduction
program in an area unless that requirement is authorized
under s. 144.31 (1) (f).

- (c) Notwithstanding ss. 227.01 (13) and 227.10 (1), a
document issued under par. (a) is not a rule. A document
issued under par. (a) may be reviewed under ss. 227.42 and
227.52. ;

(2) REQUIREMENTS.  The department shall promulgate by
rule requirements. for employers who are located in areas
described under sub. (1) {a).or (b) to implement programs to
reduce work-related trips.and miles traveled by employes.
The department shall develop the rules in accordance with the

_guidance issued by the administrator of the federal environ-

mental protection agency under 42 USC-7408 (f). The rules
shall require that each employer who employs 100 or more
persons in an area described under sub. (1) (a) or (b) increase
average passenger occupancy per vehicle in commuting trips
between home and workplace during peak travel periods by
not less than 25% above the average passenger occupancy per
vehicle for all such trips in the area as of November 15, 1992,
or any later date specified by the federal environmental
protection agency.

(3) COoMPLIANCE PLANS. If an employer is located in an area
that is described before November 15, 1993, by the depart-
ment under sub. (1) (a) or (b) and is subject to the rules
promulgated under sub. (2), the employer shall submit to the
department, no later than November 15, 1994, a plan that
demonstrates that the employer will comply with the rules no
later than November 15, 1996.

History: 1991.a. 302.

144.3714 Clean fuel fleet program. (1) DEFINITIONS. In this
section:

(a) “Clean alternative fuel” has the meaning given in 42
USC 7581 (2).

(b) “Clean-fuel vehicle” has the meaning given m 42 USC
7581 (7).

(c) “Covered fleet” has the meaning given in 42 USC 758!
(5). .
(2) Areas. (a) The department shall issue documents that
describe the areas of the state in which clean-fuel vehicle
programs are required under 42 USC 7511a (c) (4) (A).

(b) The department may, by rule, determine areas of the
state, other than areas described under par. (a), in which the
department will require clean-fuel vehicle programs. The
department may not require a clean-fuel vehicle program in
an area unless that requirement is authorized unders. 144.31
(1) (.

(¢) Notwithstanding ss. 227.01 (13) and 22710 (1) a
document issued under par. (a) is not a rule. A document
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issued under par. (a) may be reviewed under ss. 227.42 and
227.52.

(3) REQUIREMENTS. The department shall promulgate by
rule requirements for the use of clean-fuel vehicles and clean
alternative fuels by operators of covered fleets in areas

identified under sub. (2) (a) or (b). The rules shall be in -

accordance with the requirements applicable to covered fleets
under 42 USC 7586 and regulations promulgated under that
provision.

History: 1991 a. 302

144.3716 Reformulated gasoline. (1) DEFINITIONS. In this
section, “reformulated gasoline’” means gasoline formulated
to reduce emissions of volatile organic compounds and toxic
air pollutants as provided in 42 USC 7545 (k) (1) to (3).

{2) ARrEas. (a) The department shall issue documents that
describe the areas of the state in which the use of reformu-
lated gasoline is required under 42 USC 7545 (k) (5).

(am) The department shall issue documents that describe
areas of the state, other than areas described under par. (a) or

(b), in which the use of reformulated gasoline is required, if

the governor designates:the areas in an application under 42
USC 7545 (k) (6) that is approved by the administrator of the
federal environmental protection agency.

(b) The department may, by rule, determine areas of the

state, other than areas described under par. (a) or (am), in
which the department will require the use of reformulated
gasoline. The department may not require the use of reformu-
lated gasoline in an area unless that requirement is authorized
under s. 144.31 (1) (f).
* (¢) Notwithstanding ss. 227.01 (13) and 227.10 (1), a
document issued under par. (a) or (am) is not a rule. A
document issued under par. (a) may be reviewed under ss.
227.42 and 227.52.

(3) PromiBiTIONS. (a) Except as provided in par. (b),
beginning on January 1, 1995, no person may sell gasoline in
an area described under sub. (2) (a), (am) or (b) unless the
gasoline satisfies the minimum specifications for reformu-
lated gasoline under s. 168.04.

(b) The secretary, with the approval of the administrator of

the federal environmental protection agency, may grant
temporary waivers from the prohibition under par. (a) if fuel
that satisfies the minimum specifications for reformulated
gasoline is unavailable.

History: 1991 a 302,

144.372 Best available retrofit technology. (1) CASE-BY-
CASE SPECIFICATION. If visibility in an area is identified as an
important value of the area under section 169A of the federal
clean air act, the department shall specify on a case-by-case
basis the best available retrofit technology for any existing
major source located in the area and identified under section
169A of the federal clean air act.

(2) ConsIDERATIONS. In specifying the best available re-
trofit technoiogy, the department shall consider:

(a) The cost of compliance.

(b) The existing pollution control technology.in use at the
source.

(¢) The remaining useful life of the source.

(d). The degree of improvement in visibility which may be
anticipated . to ‘result from the use of various retrofit
technologies.

(¢) The energy and nonair quality environmental impacts

of compliance.
History: 1979 ¢ 221.

144.373 Air resource allocation. (1) DETERMINATION. The
department, after considering the recommendations submit-
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ted under s. 144.355, 1979 stats., shall promulgate by rule
procedures and criteria to determine the allocation of the
available air resource in an attainment area.

(2) ArrocationN, The department, after considering the
recommendations submitted under s. 144.355, 1979 stats.,
shall promulgate by rule air resource allocation standards to
allocate the available air resource.in attainment areas among
sources receiving a construction permit or operation permit
or an elective operation permit for an existing source after the
effective date of this rule, other air contaminant sources and
possible future air contaminant sources. The air resource
allocation standards may allow for emission reduction op-
tions. The application of air resource allocation standards
may not result in a violation of an ambient air quality
standard or an ambient air increment.

(3) DocumMenTs. The department shall maintain records
indicating how much of the available air resource has been
allocated in attainment areas. The department shall make
these records available for public inspection.

History: 1979 ¢. 221; 1991 a. 302,

144.374 Operation permit dates. (1) OPERATION PERMIT
REQUIREMENT DATE. The department shall promulgate by rule
a schedule of'the dates when an operation permit is required
for various categories of stationary sources.

(2) OPERATION PERMIT APPLICATION DATE..(a) The depart-

“ment shall promulgate by rule a'schedule of the dates when an

operation permit application is required to be submitted for
various categories of existing sources.

(b) A person who is required to obtain a construction
permit.shall submit an application for an operation permit
with the application for the construction permit.

History: 1979 ¢. 221; 1985 a. 182s. 57; 1989-a 56; 1991 a 302

144.375 Air pollution control; standards and determina-
tions. (1) AMBIENT AIR QUALITY STANDARDS. (a) Similar to
federal standard. 1f an ambient air quality standard is
promulgated under section 109 of the federal clean air act, the
department shall promulgate by rule a similar standard but
this standard may not be more restrictive than the federal
standard except as provided under sub. (6).

(b) Standard to protect health or welfare. 1f an ambient air
quality standard for any air contaminant is not promulgated
under section 109 of the federal clean air act, the department
may promulgate an ambient air quality standard if the
department finds that the standard is needed to provide
adequate protection for public health or welfare

" {2) AMBIENT AIR INCREMENT. The department shall promul-
gate by rule ambient air increments for various air contami-
nants in attainment areas. The ambient air increments shall
be consistent with and not more restrictive, either in terms of
the concentration or the contaminants to which they apply,
than ambient air increments under the federal clean air act
except as provided under sub. (6).

(3). CAUSE OR EXACERBATION OF AMBIENT AIR QUALITY
STANDARD OR INCREMENT. The department shall promulgate
rules to define what constitutes the cause or exacerbation of a
violation of an ambient air quality standard or ambient air
increment.

(4) STANDARDS OF PERFORMANCE FOR NEW STATIONARY
SOURCES. (a) Similar to federal standard. 1f a standard of
performance for new. stationary sources is promulgated
under section 111 of the federal clean air act, the department
shall promulgate by rule a similar:emission standard but this
standard may not be more restrictive in terms of emission
limitations than the federal standard except as provided
under sub./(6).
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(b) -Standard to protect public health or welfare. If a
standard of performance for any air contaminant for new

stationary sources is not promulgated under section 111 of

the federal clean air act, the department may promulgate an
emission standard of performance for new stationary sources
if the department finds the standard is needed to provide
adequate protection for public health or welfare

(¢) Restrictive standard. The department may impose a
more restrictive emission standard of performance for a new
stationary source than the standard promulgated under par.
(a) or:(b) on a case-by-case basis if a more restrictive emission
standard is needed to meet the applicable lowest achievable
emission rate under s. 144.393(2) (b) or to install the best
available control technology under s. 144.393 (3), (a).

(5) EMISSION STANDARDS FOR HAZARDOUS AIR CONTAMI-
NANTS. (a) Similar to federal standard. 1f an emission standard
for a hazardous air contaminant is promulgated under sec-
tion-112 of the federal clean air act, the department shall
promulgate by rule a similar standard but this standard may
not be more restrictive in terms of emission limitations than
the federal standard except as provided under sub. (6).

(b) ‘Standard to protect public health or welfare. If an
emission standard for -a-hazardous air contaminant is not
promuigated under section'112 of the federal clean air act, the
department may promulgate an emission standard for the
hazardous air:contaminant if the department finds the stan-
dard iis needed to provide adequate protection for: public
health or. welfare.

(¢) Restrictive standard. The department may 1mpose a
more restrictive emission standard for a hazardous air con-
taminant than the standard promulgated under par. (a) or (b)
on a case-by-case basis if a more restrictive standard is needed
to meet the applicable lowest achievable emission rate under
s. 144.393 (2) (b) or to install the best available control
technology under s. 144.393 (3) (a).

(5m) LIMITATION ON IMPOSITION OF EMISSION STANDARDS.
The department may not impose emission standards on a
coal-powered car. ferry that was manufactured before 1954
and has operated only on Lake Michigan if the coal-powered
car ferry does not burn coal with a higher sulfur content than
the coal burned before May 2, 1990. :

(6) IMPACT OF CHANGE IN FEDERAL STANDARDS. (a) If the
ambient air increment, the ambient air quality standard, the
standards of performance for new statlonary sources or the
emission standards for hazardous air contaminants under the
federal clean air act are relaxed, the department shall alter the
corresponding state standards unless it finds that the relaxed
standards would not provide adequate protection for public
health and welfare.

(b) Paragraph (a) applies to state standards of perform-
ance for new statlonary sources and emission standards for
hazardous air contaminants in effect on April 30, 1980 if the
relaxation in the corresponding federal standards occurs after
April 30, 1980

(c).Paragraph (a) applies to ambient air quality standards
in effect on April 30, 1980. ‘

History: 1979 c. 34, 1979 c. 221 ss. 627fd, 627fg, 627gx; 1989 a. 247.

- Discussion of promulgation of émission standards under this section., Wis.

Hosp Ass’n v. Nat. Resources Bd., 156 W (2d) 688, 457 NW (2d) 879 (Ct
App 1990)

144.38 Classification, reporting and monitoring. (1) (a)
The department, by rule, shall classify -air contaminant
sources. which may cause'or contribute to air pollution,
according to levels and types of emissions and other charac-
teristics which relate to air pollution, and may require report-
ing for any such class. Classifications made pursuant to this
section may be for application to the state as a whole or-to
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any designated area of the state, and shall be made with
special reference to effects on health, economic and social
factors, and physical effects on property.

(b) Any person operating or responsible for the operation
of air contaminant sources of any class for which the rules of
the department require reporting shall make reports contain-
ing such information as the department requires concerning
location, size and heights of contaminant outlets, processes
employed, fuels used and the nature and time periods of
duration of emissions, and such other information as is
relevant to air pollution and available or reasonably capable
of being assembled.

(2) The department may, by rule or in an operation permit,
require the owner or operator of an air contaminant source to-
monitor the emissions of the air contaminant source or to
monitor-the ambient air in the vicinity of the air contaminant
source and to report the results of the monitoring to-the
department. The department may specify methods for con-
ducting the monitoring and for analyzing the results of the
monitoring.. The department shall require. the owner or
operator of a. major source to report the results of any
required monitoring of emissions from the major source to
the department no less often than every 6 months.

History: 1991 a 302,

144.382 Testing emissions from medical waste incinera-
tors. (1) TESTING FOR HAZARDOUS SUBSTANCES. (2) Applicabil-
ity. This subsection applies to a medical waste incinerator, as
defined in s. 159.07 (7) (c) 1. cr., that has a capacity of 5tons
or more per day. '

(b) Requzrements 1. A person operatmg or respons1ble for
the operation of a medical waste incinerator described in par.
(a) shall test emissions of particulates, dioxins, furahs, arse-
nic, lead, hexavalent chromium, cadmium, mercury and any
other hazardous substance identified by the department by
rule, at least as often as follows:

a. During the initial 90-day period' of operation.

b. One year followmg the mmal 90-day perlod of
operation.

c. Every 2 years following the testing under subd. 1. b.

2. A person operating or respon51ble for the operation of a
medical waste incinerator'described in par. (a) shall report the
results of the testing under subd. 1 to the department and the
city, village or town in which the medical waste incinerator is
located.

(c) Analysis. 1. The department shall provide an analysis of
the test results submitted under par. (b) 2 to the city, village or
town in which the medical waste incinerator is located.

2. The city, village or town in which the medical waste
incinerator is located shall publish the analysis provided
under subd. 1 as a class 1 notice under ch. 985.

3. The department may charge the person operating or
responsible for the operation of the medical waste incinerator
a fee for rev1ewmg and preparing the analysis of the test

results.

NOTE: Sub. (1) is shown as renumbered from s, 144.382 and amended eff, 2-
1-93 by 1991 Wis. Act 300. Prior to 2-1-93 s. 144,382 reads:

144.382 TESTING EMISSIONS FROM CERTAIN.MEDICAL WASTE
INCINERATORS. (1) APPLICABILITY. This section applies to a medical
waste incinerator, as defined in s, 159.07 (7) (c) 1. cr., that begins operation on or
after January 1, 1990, has a capacity of 25 tons or more per day and is located in
Burnett, Dunn, Kenosha, Milwaukee, Ozaukee, Pierce, Polk, Racine, St. Croix,
Walwerth, Washington or Waukesha county..

(2) REQUIREMENTS. (a) A person operating or responsible for the opera-
tion of a medical waste incinerator described in sub. (1) shall test emissions of
particulates, dioxins, furans, arsenic, lead, hexavalent chromium, cadmium, mer-
cury and any other hazardous substance identified by the department by rule, at
least as often as follows:

1. During the initial 90-day period of operation.

2. One year following the initial 90-day period of operation.

3. Every 2 years following the testing under subd. 2,
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(b) A person operating or responsible for the operation of a medical waste
incinerator described in sub. (1) shall report the results of the testing under par.
(a) fo the department and the city, village or town in which the medical waste
incinerator is located.

(3) ANALYSIS. (a) The department shall provide an analysis of the test re-
sults submitted under sub. (2) (b) to the city, village or town in which the medical
waste incinerator is located.

(b) The city, village or town in which the medical waste incinerator is located
shall publish the analysis provided under par. (a) as a class 1 notice under ch. 985.

(c) The department may charge the person operating or responsible for the
operation of the medical waste incinerator a fee for reviewing and preparing the
analysis of the test results.

(2) CONTINUOUS MONITORING. A person oper atmg or re-
sponsnble for the operation of a medical waste incinerator, as
defined in s. 159.07 (7) (c¢) 1. cr., shall continuously monitor
emissions from the medical waste incinerator.

NOTE: Sub. (2) is created eff. 2-1-93 by 1991 Wis, Act 300

Hlstory 1989 a’ 335; 1991 a. 300.

144.385 Sulfur dioxide emlssion limitations before 1993;
major utilities. (2) DEFINITIONS. ‘As used-in this section:

- (a) “Commission’” means the public service. commission.

(am) “Environmental dispatching” means the operation of
the various units under the ownership or control of a major
utility in a manner that minimizes the discharge of sulfur
dioxide emissions: rather than minimizing the cost of
operation. '

(b) “Major utility” means a Class A utility, as defined
under's. 199.03 (4), which generates electricity or an electrical
cooperative association organized under ch. 185, if the total
sulfur dioxide emissions from all stationary air contaminant
sources in this state under the ownership or control of the
utility or association exceeded 5,000 tons in any year after
1979.

(3) SULFUR DIOXIDE EMISSION LIMITATIONS FOR MAJOR UTILI-
1188. (a) Total annual emission limitation Except as provided
under pars. (c) to (g), the total annual sulfur dioxide emis-
sions from all major utilities may not exceed 500,000 tons
beginning with calendar year 1985.

. (b) Individual annual emission limitation, applicable only if
rotal limitation is exceeded. Excepi as provided under pars.
(¢) to (g), the sulfur dioxide emissions from a major utility
may not exceed the individual sulfur dioxide limitation
specified in the joint annual operation plan under sub. (4) if
the total annual sulfur dioxide 11m1tat10n under par. (a) is
exceeded.

©) Variance procedure, condmons A ma]or utlllty may
request a variance from its individual annual emission limita-
tion which applies under par. (b) by submitting the request to
the commission and the department. No request for a vari-
ance may be submitted if the department has served the major
utility with written notice under s. 144 423 that the major
utility has violated par. (b). Upon receipt of a request, the
commission shall, within 45 days, determine if any of the
following variance conditions exists and shall report its
.determination to the department:

1. A major electrical supply emergency within or outsxde
this state, .

2."A major fuel supply disruption.

" 3. An extended and unplanned disruption in the operation
of a nuclear plant or low sulfur coal-fired boiler.

4. The- occurrence of an uncontrollable event not antici-
pated in the joint annual operation plan‘under sub. (4).

5. A plan by the major utility to install and place into
ope'xation new technological devices that will enable the
major utilities to meet the total annual emission 11m1tat1on
under par. (a). =~

(d) Compliance plan required With the request for a
variance, the major utility shall submit its plan for achieving
or returning to compliance. with its individual annual emis-
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sion limitation, If the request is based on a variance condition
specified under par. (c) 1 to 4, the request shall include an
explanation of why the major utility cannot achieve or remain
in compliance by using fuel with a lower sulfur content or by
environmental dispatching,

(€) Grant of variance. The department shall grant a request
for a variance if the commission determines that a variance
condition exists and the department determines that the
major utility’s compliance plan is adequate.

(f) Denial of variance. The department shall deny a request
for a variance if the commission determines that no variance
condition exists or if the department determines that the
major utility’s compliance plan is not adequate.

() Time limit for response. The department shall grant or
deny a request for a variance within 90 days after its receipt of
the request

-(4) JOINT ANNUAL OPERATION. PLAN. (@) Submission, con-
tents. The major utilities shall submit a joint annual operation
plan to the department on or before October 1 of each year.
The joint annual operation plan shall include individual
annual operation plans, individual sulfur dioxide limitations
for each major utility and other: details on how the utilities
intend to cooperate in operating their electrical supply sys-
tems in order to comply with the total annual emission
limitation,

(b) Individual annual operation plan. Each major utility’
shall submit an individual annual operation plan as a part of
the joint annual operation plan. The individual annual opera-

tion plan shall include, at a-minimum:

1. The expected electricity demand.

2. The expected opexatlon characteristics of each unit,
including:

a. The order to be used in placing the units into operational
production.

b. The planned maintenance of dny units and how the
maintenance is expected to affect the methods of meetmg
electricity demands.

3. The amount and sulfur content of coal, other fossil fuel
or other materials to be used for each unit in operational
production. The sulfur content shall be expressed in pounds
of sulfur dioxide per million British thermal units of heat
input.

4. The anticipated sulfur dioxide emissions from each unit.

5. Contingency plans for unexpected events or increased
demand including a summary of generation costs and costs
for reducing sulfur dioxide emissions.

'6. The major utility’s individual sulfur dioxide emission
limitation.

(c) Review. The department shall review and comment on
the joint annual operation plan after consulting with the
commission. [fno joint annual operation plan is submitted or
if the department determines, after consulting with the com-
mission, that the plan does not prov1de for compllance with
the. total annual emission limitation the department shall
establish for each major utility an annual limit on sulfur
dioxide emissions that will ensure compliance with sub. (3)
(a). The department shall promulgate by Iule a method for
establishing the annual limits.

(6) NOo IMPACT ON' OTHER PROVISIONS. Nothmg in this
section exempts an air contaminant source from the provi-
sions of ss. 144.30 to 144.38 and 144.391 to 144.426 and
compliance with this section is not a defense to a violation of
those provisions.

(7) DETERMINATION OF COMPLIANCE. The department shall
determine compliance with sub. (3) using data submitted by
the major utilities. Each major utility shall provide the
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department with any information needed to determine
compliance:

“{8) PENALTY. Notwithstanding s. 144426, if the total
annual emission limitation undersub. (3) (a) is exceeded, each
major utility which violates sub. (3) (b) shall forfeit not less
than $25;000 nor more than $50,000 for each violation. Each
day of continued violation constitutes a separate offense. If
more than one major utility violates sub. (3) (b), the depart-
ment may recommend the imposition of forfeitures in
amounts which are proportionate to the degree to which each
major utility caused or contributed to the violation of the
total annual sulfur dioxide emission limitation based upon
the -major utility’s responsibility under the joint annual
operation plan.’

(9) This section does do not apply after December 31, 1992,
- History: 1983 a 414; 1985 a' 296; 1989 a. 56
. NOTE: Section 1 of 1985 Wis. Act 296 is entitled *“‘Legislative intent, policy
and goals; sulfur dioxide and nitrogen oxide emission limitations.” Act 296
amended this section and created-ss. 144.386 to 144.389.

144.386 - Sulfur dioxide emission rates after 1992; major
utilities. (1) DErINITIONS, In this section:.

(a) “Annual emissions” means the number of pounds of
sulfur dioxide emissions from all boilers under the ownership
or-control of a major: utility in a given year.

. (b) “Annual heat input” means the heat input, measured in
millions. of ‘British thermal units, from all boilers under the
ownership or control of a major utility in a given year.

* (¢) “Boiler” means a fossil fuel-fired boiler.

(d) “Commission” means the public service commission.

(e) “Environmental dispatching” means the operation of
the various units under the owncrshlp or control of a major
atility in-a- manner that minimizes the dlscharge of sulfur
dioxide emissions rather than minimizing the cost of
operatlon

~ (f) “Major utility” means a Class A utility, as defined
under's. 199.03 (4), which generates electricity or an electrical
cooperative association organized under ch. 185, if the total
sulfur dioxide emissions from all stationary air contaminant
sources in this state under the ownership or control of the
utility or assocxatlon exceeded S, 000 tons in any year after
1979.

(g) “Traded emissions’ ’ means the pounds of sulfur dioxide
emissions in a given year that a major utility which is the
grantor iman agreement under sub. (2) (b) 1 makes available
to the major utility which is the grantee in.the agreement.

"(2) CORPORATE EMISSION RATE; TRADING: (a) Except as
provided under sub. (4), 'beginning with 1993, the average
number. of pounds of sulfur dioxide emissions per-million
British thermal units of heat input from all boilers under: the
ownership or controf of 'a major utility for any year may not
exceed 1.20.-

(b) 1. Two ma]or utilities may enter into an agreement for
trading ¢missions. unless- the sum- of ‘the proposed traded
emissions and the projected annual emissions of the grantor
major utility for the year to which the agreement will apply
would ‘exceed the actual annual emissions of the grantor
majot utility in 1985.

2.°Fo determine whether the major utility that is the
grantor in an agreement under subd. 1 is in compliance with
par. (a) in a given year, the department shall add the traded
emissions and the grantor’s annual emissions and-divide the
sum by the annual heat input of the grantor.

*.-3; To determine whether the major- utility that is the
grantee in an agreement under subd. 1 is in compliance with
par. (a)-in-a given year; the department shall subtract the
ttaded emissions from.the grantee’s annual emissions and
divide the difference by the annual heat input of the grantee.
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(3) ANNUAL COMPLIANCE PLAN REQUIRED. (a) Submission;,
contents. On or before October 1 of each year beginning with
1992, each major utility shall submit to the department and
the commission a plan for achieving compliance with the
emission rate under sub. (2) (a). The plan shall include, at a
minimum:

1. The major utility’s expected electricity demand.

2. The major utility’s annual operation plan.

3. The expected operation characteristics of each boiler,
including:

a. The order to be used in placing the boilers into opera-
tional production.

b. The planned maintenance schedule for each boiler and
how the maintenance is expected to-affect the methods of
meeting electricity demands.

4., The amount and sulfur content of coal, other fossil fuel
or other' materials to be used for each boiler in operational
production. The sulfur content shall be expressed in pounds
of sulfur dioxide per million British thermal units of heat
input.

5. The anticipated sulfur dioxide emissions from each
boiler.

6. Contingency plans for unexpected events or increased
demand including a summary of generation costs and the
anticipated additional costs for reducing sulfur dioxide emis-
sions under those circumstances.

7. The methods that will be used to achieve compliance
with sub. (2) (a) in the following year including, if applicable,
the provisions of any trading agreement under sub. (2) (b) 1.

8. The total anticipated annual sulfur dioxide emissions
from all boilers under the ownership or control of the major
utility for each of the next 3 yeais

(b) Review. The department shall review the adequacy of
each compliance plan and, after consulting with the commis-
sion, shall approve or disapprove ‘the plan within 90 days
after its receipt. :

(4) VARIANCE. (a) Request varianece conditions. A major
utility may request a variance from the emission rate under
sub. (2) (a) by submitting the request to the commission and
the department. No request for a variance may be submitted
if the department has served the major utility with written
notice under s. 144 423 that the major utility has violated sub.
(2) (a). Upon receipt of a request, the commission shall,
within 45 days, determine if any of the following variance
conditions exists and shall report its determination to the
department:

1. A-major electrical supply emergency within.or outside
this state. ;

2. A major fuel supply disruption.

3. An extended and unplanned disruption in the operation
of a nuclear plant or low sulfur coal-fired boiler under the
ownership or control of the major utility.

4. The occurrence of an uncontrollable event not antici-
pated in the pian submitted under sub. (3).

5. A plan by the major utility to install and place into
operation new technological devices that will enable it to
achieve compliance with sub. (2) (a).

~(b) Compliance plan required. With the request for a
variance, the major utility shall submit its plan for achieving
compliance with the emission rate. If the request is based on a
variance condition specified under par. (a) 1 to 4, the request
shall include an explanation of why the major utility cannot
achieve or remain in compliance by using fuel with a lower
sulfur content or by environmental dispatching.

(c) Grant of variance The department shall grant a request
for a variance if the commission determines that a variance
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condition exists and the department determines that the
major utility’s compliance plan is adequate.

(d) Denial of variance. The department shall deny a request
for a variance if the commission determines that no variance
condition exists or if the department determines that the
major utility’s compliance plan is not adequate.

(e) Time limit for response. The department shall grant or

deny a request for a variance within 90 days after its receipt of

the request.

(5) No IMPACT ON OTHER PROVISIONS. Nothing in this
section exempts a major utility from any provision of ss.
144.30.to 144.38 or 144.391 to 144.426. Compliance with this
section is not a defense to -a violation of any of those
provisions.

(6) DETERMINATION OF COMPLIANCE. The department shall
determine compliance with sub. (2) (a) using data submitted
by the major utilities. Each major utility shall provide the
department with -any information needed to determine
compliance.

(7) PENALTY. Notw1thstandmg s. 144.426, any major utllxty
that exceeds the annual emission rate under sub. (2) (a) in
violation of this section shall forfeit not less than $100,000
nor more than $500,000 for each year of violation.

History: 1985<1 296.

144.387 Sulfur dioxide emission rafes; state-owned facifi-

ties. (1) Livit. After June 30, 1988, the average number of

pounds of sulfur dioxide emissions per million British ther-
mal units of heat input during any year from any large source,
as defined under s. 144.388 (1) (a), that is owned by this state
may not exceed 1.50.

2) CoMPLIANCE. The department shall determine compli-
ance with sub. (1) using data submitted by state agencies.
Each state agency shall provide the department with any
information needed to determine compliance.

(3) NONCOMPLIANCE; REPORT REQUIRED. If the department
determines that any large source owned by this state is not in
compliance with sub. (1), the department shall submit to the
governor and to the chief clerk of each house of the legisla-
ture, for distribution to the appropriate standing committees
under s. 13.172 (2), a report of the noncompliance and
recommendations for bringing the large source into

compliance.
- History: 1985 a. 296

144.388 - Sulfur dioxide emission goals after 1992; major
utilities and other large air contaminant sources. (1) DeFI-
NITIONS. In this sectxon )

(a) “Large source” means a stationary source in this state,
other than a fossil fuel-fired boiler under the ownershlp or
control of a major utility, that had sulfur dioxide emissions
averaging at least 1,000 tons annually in the most recent 5-
year per iod, that became operational before May 2, 1986, and
that is not a boiler subject to the standard of performance for
new stationary sources for sulfur dioxide emissions estab-
lished under s. 144.375 (4).

- (b) “Major utility” has the meaning given under s. 144.386
[OXUS

(2) GoaLs. It is the goal of this state that, begmnmg with
1993, total annual sulfur dioxide emissions do not exceed the
following:

(a) From all major utilities and lar-'ge sources, 325,000 tons.

(b) From all fossil fuel-fired- boilers under the ownership
and control of the major utilities, 250,000 tons.

(c) From all large sources, 75,000 tons.

{3) EXCESS EMISSIONS; DEPARTMENT REPORT REQUIRED. (a) If

the department determines, based on its annual report under
s. 144.31 (1) (n), that the total annual sulfur dioxide emissions
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from all major utilities and large sources exceeded 325,000
tons in the previous year, or if the department projects, based
on the amounts anticipated by the major utilities under s.
144.386 (3) (a) 8 and the department’s estimates of emissions
from large sources, that the total sulfur dioxide emissions in
this state will exceed 325,000 tons in any of the 3 succeeding
years, the department shall determine if the actual or pro-
jected excess emissions are or will be attributable to the major
utilities, the large sources.or both.

(b) 1. If the department determines that the excess emis-
sions are. or will be attributable to.the major utilities, the
department shall, after consulting with the commission,
prepare a report containing a recommendation as to whether
the goal specified under sub. (2).(b) should be replaced with
an enforceable limit.: If so, the report shall include the
department’s recommendation for a cost-effective mecha-
nism for ensuring compliance with the limit, including any
necessary changes in's. 144.386. The department shall hold a
public hearing on the report.

2. The department shall submit the report required under
this paragraph to the chief clerk of each house of the
legislature, for distribution to the appropnate standing com-
mittees under s. 13.172 (3).

{c) 1. If the department determines that the excess emis-
sions ‘are or will be attributable to the large sources, the
department shall, after consulting with the commission,
prepare a teport containing a recommendation as to whether
the goal specified under sub. (2) (c) should be replaced with
an enforceable limit. If so, the report shall include the
department’s recommendation for a cost-effective mecha-
nism for ensuring compliance with the limit. The department
shall hold a public hearing on the report.

2. The department shall submit the report required under
this *paragraph to the chief clerk of each house of the
legislature, for distribution to the appropriate standing com-
mittees under s. 13,172 (3).

(d) If the department determines that the excess emissions
are or will be attributable to both the major utilities and the
large sources, the department shall comply with both pars. (b)
and (¢). The reports and public hearings required under those

paragraphs may be combined.”
History: 1985 a. 296; 1987 a. 186

144.389 Nitrogen oxide emission goal; major utilities. (1)
DerFINITIONS. In this section:

~(a) “Commission” means the public servxce ‘commission.

- (b) “Major utility” has the meaning given under s. 144.386

) @,

(2) GoAL. It.is the goal of this state that, begmmng with
1991, the total annual nitrogen oxide emissions from all
major‘_utilities do not exceed 135,000 tons.

(3): S1uDY. (a) The department shall conduct a study to
determine the most cost-effective methods for reducing nitro-
gen:-oxide emissions in the state. The commission shall assist
the  department-in" preparing those portions of ‘the study
pertaining to-electric utilities: The department shail complete
the study before July 1, 1988. The department shall solicit the
cooperation of this state’s electric utilities, industries and
environmental groups in conducting the study.

(b) The purposes of the study shall be the following:

‘1. To determine-the amount of nitrogen oxide emissions in
this state. The department may request any person to provide
information- necessary in making this determination. Any
person receiving such a request shall comply with the request.

2. To investigate and determine the costs of specific types
of available nitrogen oxide emission control options includ-
ing, but not limited to, the following:

a. Retrofit controls for utility and industrial boilers.
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b.-Motor vehicle inspection and maintenance programs.

c. The establishment of stricter nitrogen oxide emission
standards for new motor vehicles.

3. To investigate the possible effects on sulfur dioxide
emissions resulting from implementing nitrogen oxide
controls.”

4. To investigate the interaction between sulfur dioxide
emissions and nitrogen - oxidé -emissions from stationary
sources and the potential for permitting a stationary source
an increased level of either type of emission in exchange for
reducing the other type, if this state imposes limits on both
types of emissions.

(c) The department, in consultation with the commission,
shall preparea report, which shall include all of the following:

1..A summary of the results of research on the environmen-

tal effects of nitrogen oxide emissions:
2. A-summary of the results of the study under pars. (a) and
3. Recommendations for achieving nitrogen oxide emis-
sion reductions through annua] emission rates or total annual
emission limits.

(d) The department shal] hold a public hearing on the
report.

(e) The department shall submit the report required under
this subsection to the governor and the chief clerk of each
house of the legislature, for distribution to the appropriate
standing committees under s. 13.172 (3), before Ianuary 1,

1989.
Hlstcly.. 1985 a.296;.1987 a - 186.

144.391  Air poliution control permits. (1) NEwW OR MODI-
FIED SOURCES. (a) Construction permit. 1. Except as provided
in sub, (6), no person, may commence construction, recon-
struction, replacement or modification of a stationary source
unless the person_has a construction permit from the
department.

.2..A construction permit may authorize the initial opera-
tion of a stationary source for a period specified in the permit
to allow testing of the stationary source’s equipment and
nonitoring of the emissions associated with the equipment.

(b) Operation permit Except as provided in par. (a) 2 or
sub. (6), no person may operate a new source or a modified
source unless the person has an operatlon permlt from the
department.

(2) EXISTING SOURCES (a) Operatlon permit requirement.
Except as provided-in sub. (6) or's. 144.3925 (7), no person
may operate an.existing source after the operation permit
requxrement date specified under s. 144.374 (1) unless the
person has an operation permit from the department.

(b) Elective operation permit. A person may apply for an
operation permit for one or more points of emission from an
existing source for' which an operation permit is not réquired.
No person may operate a stationary source under an emission
reduction option program unless the person has an operation
‘permit from the department. If a person elects to apply for an
‘operation:permit under this paragraph, the election may not
be withdrawn and the stationary source may not be operated
without the operatlon permit beginning on the date that the
operation' permit is first issued:

(3m) GENERAL OPERATION PERMITS. The department may,
by riile; specify types of stationary sources that may obtain
general operation permits. A general operation permit may
cover numerous similar stationary sources. A general opera-
tion permit shall require any stationary source that is covered

by the general operation permit to comply with ss. 144.392 to
144.399. The department shall issue a general operation
permit using the procedures and. criteria in ss. 144.3925 to
144.399.
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(4m) PerMiT FLEXIBILITY. The department shall allow a
person to make a change to an existing source that has an
operation permit, or for which the person has submitted a
timely and complete application for an operation permit, for
which the department would otherwise first require an opera-
tion permit revision, without first requiring a revision of the
operation permit if the change is not a modification, as
defined by the department by rule, and the change will not
cause the existing source to exceed the emissions allowable
under the operation permit, whether expressed as an emission
rate or in terms of total emissions. Except in the case of an
emergency, a person shall notify the department and, for
permits required under the federal clean air act, the adminis-
trator of the federal environmental protection agency in
writing at least 21 days before the date on which the person
proposes to make a change to an existing source under this
subsection. A person may not make a proposed change to an
existing source if the department informs the person before
the end of that 21-day period that the proposed change is not
a change authorized under this subsection. The department
shall promulgate rules establishing a shorter time for advance
notification of changes under this subsection in case of
emergency.

(5) EXEMPTION FROM ADDITIONAL PERMIT REQUIREMENTS
FOR APPROVED RELOCATED SOURCES. (a) Approved relocated
source. A source is an approved relocated source if all of the
following requirements are met:

- 1. The source is to be relocated within an attainment area.

2. The source is ‘a stationary source capable of being
transported to a different location.

3. The source received an air pollution control permit for
the relevant air contaminant prior to relocation.

4. The owner or operator of the source provides written
notice to the department at least 20 days prior to relocation
and the department does not object to the relocation.

5. The source in its new location meets all applicable
emission limitations and any visibility requirements in the
department’s rules and does not violate an ambient air
increment or ambient air quality standard.

6. The source is not an affected source as defined in 42 USC
7651a (1).

(b) Exempt from additional permits. Notwithstanding subs.
(1) and (2), no additional permit is required if a source is an
approved relocated source.

" (6) ExeMPTION BY RULE. Notwithstanding the other provi-
sions of this section the department may, by rule, exempt
types of stationary sources from any requirement of this
section’if the potential emissions from the sources do not
present a significant hazard to public health, safety or welfare
or to the environment.

*(7) CoMPLIANCE. A person who obtains a permit under this
section shall comply with all' terms and conditions of the

permit,
" History: 1979 ¢. 34, 221: 1991 a 302.

144.392 - Construction permit application and review. (1m)
APPLICANT NOTICE REQUIRED. A person who is required to
obtain or who seeks a construction permit shall apply to the

‘department for a permit to construct, reconstruct, replace or

modify the stationary source.

(2): PLANS, SPECIFICATIONS - AND OTHER INFORMATION.
Within 20 days-after receipt of the application the department
shall indicate the plans, specifications-and any other informa-
tion necessary to -determine if the proposed construction,
reconstruction, replacement or modification will meet the
requirements of ss. 144.30 to 144.426 and 144.96 and rules
promulgated under these sections.
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(3) ANALYsIs. The department shall prepare an analysis
regarding the effect of the proposed construction, reconstruc-
tion, replacement or modification -on ambient air quality and
a- preliminary. determination on the approvability of the
construction permit application, within the following time
periods-after the receipt of the plans, specifications and other
information:

(a) Major source construction permits. For construction
permits-for major sources, within 120 days.

(b) Minor. source construction permits. For construction
permits for minor sources, within 30 days.

(4) DISTRIBUTION- AND AVAILABILITY OF ANALYSIS, PRELIMI-
NARY: DETERMINATION ' AND MATERIALS. (@) Distribution and
publicity. The department shall distribute and publicize the
analysis and preliminary determrnatron as soon as they are
prepared.

(b). Availability. The department shall make available for
public ‘inspection in each area where the stationary source
would be constructed, reconstructed, replaced or modified
the following:

1A copy of materials submrtted by the permit applicant;

2. A copy of the department’s analysis and preliminary
determination; and

3A c0py or summary of other materials, if any, consid-
ered by the department in making -its preliminary
determination.

5) NOTICE; ANNOUNCEMENT; NEWSPAPER NOTICE. (a) Distri-
bution of notice required. The department shall distribute a
notice of the proposed construction, reconstruction, replace-
ment or modification, a notice of the department’s analysis
and preliminary determination, a notice of the opportunity
for public comment and a notice of the opportunity to request
a public hearing to:

I. The applicant. :

2. Approprlate federal, local and state agencres including
agencies in other states which may be affected.

3. Regional and county planning agencies located in the
area which may be affected.

4. Public libraries located in or near the area which may be
affected.

5. Any person or group who requests this notice.

{(b) Announcement required. The department shall circulate
an announcement sheet containing a brief description of the
proposed construction, reconstruction, replacement or modi-
fication, a brief description of the administrative procedures
to be followed, the date by which comments are to be
submitted to the department and the location where the
department’s an’alysis and preliminary determination are
available for review to:

1. Local and regional governments which have jur 1sd1ctron
over the area that may be affected.

2. Local and regional news media in the area that may be
affected.

3. Persons and groups who have demonstrated an interest
and have requested this type of information.

~(c) Newspaper notice. The department shall publish a class

I notice under. ‘ch. 985 .announcing the -opportunity for
written public comment and the opportunity to request a
public hearing on.the .analysis and preliminary
determination.

-~ (6) PuBLic cCOMMENT. The department shall receive public
comments: on ‘the proposed construction, reconstruction;
replacement or modification and on the analysis and prelimi-
nary determination for a 30-day period beginning when the
department gives notice under sub. (5) (c).

(7) PUBLIC HEARING. (a) Hearing permitted. The depart-
ment may hold a public hearing on the construction permit
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application if requested by a person, any affected state or the
U.S. environmental protection agency within 30 days after
the department gives notice under sub. (5) (c). A request fora
public hearing shall indicate the interest of the party filing the
request and the reasons why a hearing is warranted. The
department shall hold the public hearing within 60 days after
the deadline for requesting a hearing if it deems that there is a
significant public interest in holding a hearing.

(b) Procedure. The department shall promulgate by rule
procedures for conducting public hearings under this subsec-
tion. Hearings under this subsection are not contested cases
under s. 227.01 (3).

(8) DEPARTMENT ‘DETERMINATION; ISSUANCE. (a) Criteria,
considerations. The department may approve the construc-
tion permit application and issue a construction permit
according to the criteria established under s. 144.393 after
consideration of the comments received under subs. (6) and
(7) and after consideration of the environmental impact as
required under s, 1:11;

(b) Time limits. The department shall act on a construction
permit application within 60 days after the close of the public
comment period or the public hearing, whichever is later,
unless compliance with s. 1.11 requires a longer time. For a
major source that 'is located in an attainment  area, the
department shall complete its responsibilities under s. 1.11
within one year.,

(9) MINING HEARING. If a hearmg on the construction
permit is conducted as a part of a hearing under s. 144.836,
the notice, comment and hearing provisions in that section
supersede the provisions of subs. (4) to (8).

History: 1979 ¢ 34,221; 1985 a, 182s. 57; 1991 a. 302.

144.3925 Operatron permlt application, review and ef-
fect. (1) APPLICANT NOTICE REQUIRED. A person who is
required to obtain an operation permit for a stationary source
shall apply to the department for the permit on or before the
operation permit application date specified under s. 144.374
(2). The department shall specify by rule the content of
applrcatrons under this subsection. If required by the federal
clean air act, the department shall provide a copy of the
complete application to the federal environmental pr otection
agency. The department may not accept an application
submitted to the department before November 15,1992, as an
application under this subsection.

(2) PLANS, . SPECIFICATIONS AND OTHER INFORMATION.
Within 20 days after receipt of the application the department
shall indicate any additional information required under sub.
(1) necessary to determme if the source, upon issuance of the
permit, will meet the requirements of ss, 144.30 to 144.426
and 144.96 and rules promulgated under those sections.

3) REVIEW; NOTICE; PUBLICATION. (a) The department shall
review an apphcatron for an operation permit. Upon comple-
tion of that review, the department shall prepare a prelimi-
nary determination of whether it may approve the applica-
tion and a public notice. The public notice shall include all of
the following:

1. A brief description of the statronary source.

2. The department’s preliminary determination of whether
it may approve the application, ‘

3. Notice of the opportunity for public comment and the
date by which comments must be submitted to the
department.

4. Notice of the opportumty to request a public hearing.

5.'Any-other information that the department determines
is necessary to inform:the public about.-the application.

(b) The -department shall provide the notice prepared
under par. (a) to all of the following:
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1. The applicant.

2. Any local air pollution control agency that has a
program under s. 144.41 that is approved by the department
and that has jurisdiction over the area in which the stationary
source is located.

3. Any regional planning agency, any county planning
agency and any public library located in the area that may be
affected by emissions from the stationary source.

4. Any person or group that requests the notice.

5. Any city, village, town or county that has jurisdiction
over the area in which the stationary source is located.

6. If required by the federal clean air act, the federal
environmental protection agency.

7. If required by the federal clean air act, any state that is
within 50 miles of the stationary source and any state that is
contiguous to this state and whose air quality may be affected
by emissions from the stationary source.

(c) The department shall publish the notice prepared under
par. (a) as a class 1 notice under ch. 985 in a newspaper
published in the area that may be affected by emissions from
the stationary source. _

(4) PusLiC COMMENT. The department shall receive public
comment on the application for a 30-day period beginning
when the:department.gives notice under sub. (3) (c).

(5) PUBLIC HEARING. (a) Hearing permitted. The depart-
ment may hold a public hearing on an application for an
operation permit for a stationary source if requested by any
state that received notice under sub. (3) (b) or any other
person within 30 days after the department gives notice under
sub. (3) (c). A request for a public hearing shall indicate the
interest of the party filing the request and the reasons why a
hearing is warranted. The department shall hold the public
hearing within 60 days after the deadline for requesting a
hearing if it determines that there is a significant public
interest in holding the hearing.

(b) Procedure. The department shall promulgate by rule
procedures for conducting public hearings under this subsec-
tion. Hearings under this subsection are not contested cases
under s.-227.01 (3). '

(5m) PROPOSED PERMIT; RESPONSE TO COMMENTS; ENVIRON-
MENTAL PROTECTION AGENCY OBJECTION. (a) After consider-
ing any public comments concerning an application, the
department may prepare a proposed operation permit or
deny the application for an operation permit. If the criteria in
ss. 144.393 and 1443935 are met, the department shall
prepare a proposed operation permit. If required by the
federal clean air act, the department shall provide a copy of a
proposed operation permit to the federal environmental
protection agency. If a state has submitted recommendations
in"response to the notice under sub. (3) (b) 7 and the
department has not accepted those recommendations, the
department shall notify that state and the federal environ-
mental protection agency in writing of its decision not' to
accept the recommendations and the reasons for that
decision.

(b) The federal environmental protection agency may
object in writing to the issuance of an operation permit that it
determines is not in compliance with the federal clean air act
or an implementation plan prepared under s. 144.31 (1) (f).
The department shall respond in writing to the objection if
the federal environmental protection agency provides the

" reasons- for the objection -and. submits the objection to the
department and the applicant within 45 days after receiving
either a copy of the proposed operation permit under par. (a)
or notice under par. (a) of the department’s decision not to
accept the recommendations of another state.
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(c) 1. If the department receives an objection from the
federal environmental protection agency under this subsec-
tion, the: department may not issue the operation permit
unless the department revises the proposed operation permit
to satisfy the objection.

2. If the department has issued an operation permit before
receiving an objection from the federal environmental protec-
tion agency that is based. on a petition submitted under 42
USC 7661d (b) 2 and the federal environmental protection
agency modifies, terminates or revokes the operation permit,
the department shall issue an operation permit that is revised
to satisfy the objection.

" (d) The requirements under pars. (a) to (c) do not apply
with respect to an application for an operation permit for a
stationary source that is in a category that the department
excludes, by rule, from those requirements because the source
is not required to obtain a permit under the federal clean air
act or that the federal environmental protection agency
excludes from those requirements under 42 USC 7661d (d).

(¢) This subsection does not apply before the federal
environmental protection agency approves this state’s air
pollution control permit program under 42 USC 7661a (d) or
(®:

(6) DEPARTMENT DETERMINATION; ISSUANCE. (a) The de-
partment shall approve or deny the operation permit applica-
tion for an existing source. The department shall issue the
operation permit for an existing source if the criteria estab-
lished under ss. 144.393 and 144.3935 are met. The depart-
ment shall issue an operation permit for an existing source or
deny the application within 18 months after receiving a
complete application, except that the department may, by
rule, extend the 18-month period for specified existing
sources by establishing a phased schedule for acting on
applications received within one year after the effective date
of the rule promulgated under sub. (1) that specifies the
content of applications for operation permits. The phased
schedule may not extend the 18-month period for more than 3
years.

(b) The department shall approve or deny the operation
permit application for a new source or modified source. The
department shall issue the operation permit for a new source
or modified source if the criteria established under s. 144.393
are met. The department shall issue an operation permit for a
new source or modified source or deny the application within
180 days after the permit applicant submits to the department
the results of all equipment testing and emission monitoring
required under the construction: permit.

(c) If required by the federal clean air act, the department
shall provide a copy of an operation permit to the federal
environmental protection agency.

(7) OPERATION CONTINUED DURING APPLICATION. If a per-
son tiimely submits a complete application for an existing
source under sub. (1) and submits any additional information
requested by the department within the time set by the
department, the existing source may not be required to
discontinue operation and the person may not be prosecuted
for lack of an-operation permit until the department acts
under sub. (6).

(8) DELAY INISSUING PERMITS. (a) If the department fails to
issue an operation permit or to deny the application within
the period specified in sub. (6) or in a rule promulgated under
sub. (6), that failure is considered a final decision on the
application solely for the purpose of obtaining judicial review
under ss. 227.52 and 227 53 to require the department to act
on the application without additional delay.

(byParagraph (a) does not apply if the department’s failure
to act'is due to the applicant’s failure to submit a complete
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application and any additional information requested by the
department in a timely manner.

(9) EFFECT OF PERMIT. (a) Except as provided in par. (b), the
issuance of an operation permit, including an operation
permit that contains a compliance schedule, does not pre-
clude enforcement actions based on violations of ss. 144.30 to
144.426 that occur -before, on or after the date that the
operation permit is issued. The inclusion of a compliance
schedule in an -operation permit does not preclude enforce-
ment actions based on violations of ss. 144.30 to 144.426 to
which the compliance schedule relates, whether or not the
source is violating the compliance schedule:

(b) Unless precluded by the administrator of the federal
environmental protection-agency under 42 USC 7661¢ (f),
compliance with: all emission limitations included in an
operation permit is- considered to be compliance with all
emission limitations established under ss. 144.30 to 144 426
and emission limitations under the federal clean air act that
are applicable to the stationary source as of the date of
issuance of the operation permit if the permit includes the
applicable emission limitations or the department, in acting
on the application for:-the operation permit, determines in
writing that the emission limitations do not apply to- the
stationary source and. the operation- permit includes that

determination. :
History: 1979 c. 221; 1985 a182s 57; 1991 a. 302

144.393 Criteria for permit approval. (1) REQUIREMENTS
FOR ALL SOURCES. The department may approve the applica-
tion for a permit required or allowed under s. 144.391 if it
finds:

(a) Source will meet reqwremems The stationary source
will meet all applicable emission limitations and -other re-
quirements promulgated under ss. 144.30 to 144 426, stan-
dards of performance for new stationary sources under s.
144.375 (4) and emission standards for hazardous air con-
taminants under s. 144.375 (5);

(b) Source will not violate or exacerbate violation of air
quality standard or ambient air increment. The source will not
cause or exacerbate a violation of any ambient air quality
standard or ambient air increment unders. 144.375 (1) or (2);

(¢) Other permits approvable if source is operating under an
emission reduction option If the source is operating or seeks
to operate under an emission reduction option, the required
permlt applications for other sources ‘participating in that
emission reduction option are approvable; and

(d) Source will not preclude construction or operation of
other source. The stationary source will not ‘degrade the air
quality in an area sufficiently to prevent the construction,
reconstruction, replacement, modification or operation of
another stationary source if the department received plans,
specifications and other information under s. 144.392 (2) for
the other stationary source prior to commencing its analysis
under's. 144.392 (3) for the former stationary source. This
paragraph does not apply to an existing source requlred to
have [a] an operation permit.

(2) REQUIREMENTS 'FOR PERMITS FOR 'NEW OR MODIFIED
MAJOR SOURCES IN'NONATTAINMENT AREAS. The department
may approve‘the application for a construction permit or
operation permit for a major source that is a new source or
modified source and is located in a nonattainment area if the
department finds that the major source meets the require-

"ments under sub. (1) and it fmds that all of the following
conditions are met:

- (a). Emission offsets. By the time the ma]or source is to
commence operation, sufficient offsetting emissions reduc-
tions have been obtained so that total allowable emissions
from: the: major source and from other air contaminant
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sources in the area designated by the department will be
sufficiently less than the total emissions allowed prior to the
application for the construction permit or operation permit,
so that reasonable further progress toward the attainment
and maintenance of any ambient air quality standard will be
achieved.

(b) Lowest achievable emission rate. The emission from the
major source will be at the lowest achievable emission rate.

(c) Applicant’s other major sources meet or on schedule to
meet requirements. All other major sources that are located in
this state and that are owned or operated by the permit
applicant or by any entity controlling, controlled by or under
common control with the permit applicant, as determined
under s. 180.1140 (6), meet or are on schedule to meet the
requirements of ss. 144.30 to 144.426 and 144.96 and rules
promulgated under those sections and are in compliance with
or are on schedule to come into compliance with all applica-
ble emission limitations and emission standards under the
federal clean air act.

(d) Analysis of alternatives. Based on an analysis of alterna-
tive sites, sizes, production processes and environmental
control techniques for any major source that is located in an
area designated under 42 USC 7407 (d), that the benefits of
the construction or modification of the major source signifi-
cantly outweigh the environmental and social costs imposed
as a result of the major source’s location, construction or
modification.

(3) REQUIREMENTS FOR PERMITS FOR NEW OR MODIFIED
MAJOR'SOURCES IN ATTAINMENT AREAS. The department may
approve the application for a construction permit or opera-
tion permit for a major source that is a new source or a
modified source and is located in an attainment area if the
department finds that the major source meets the require-
ments under sub. (1) and it finds:

(a) Best available control technology. The source will be
subject to the. best available control technology for each
applicable air contaminant;

(b) Effects on air quality analyzed. The effects on air quality
as a result of the source and growth associated with the source
were analyzed;

() No adverse effect on air quality related values. The
source will not adversely affect the air quality related values
of-any federal mandatory class I prevention of significant
deterioration area; and

(d) Monitoring. The permit applicant agrees to conduct
monitoring specified by the department as necessary to
determine the effects of the source on air quality.

(4) EXEMPTION FROM REQUIREMENTS. The department may
waive a requirement under: sub. (2) or (3) if:

(a) Not applicable. The requirement is not applicable to the
source; or ‘

..(b) Not necessary. The requirement is not necessary to
ensure that the source will have no adverse effect on air
quality if the construction and operation or modification and
operation of the source would resuit in an aliowabie emission
of less than an amount specified by rule by the department.

(5) CoNDITIONAL PERMIT. The department may issue a
conditional air pollution control permit even if it finds that
the ‘source, as proposed, ‘does not meet the requirements
under subs. (1) to (3). If the department issues a conditional
permit, it shall prescribe reasonable permit conditions to
assure that the source will meet the requirements under subs.
(1) to (3) if it is constructed, reconstructed, replaced, modified
or operated in accordance with those conditions.

(6) EXEMPTION FROM REQUIREMENTS FOR MODIFICATIONS.
The department may waive a requirement under subs, (1) to
(3) if the application is for the modification of a source, the
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source already has an air pollution control permit and the
source already meets the requirements as a condition of that
permit.

(7) USE OF VOLATILE ORGANIC COMPOUND GROWTH ACCOM-
MODATION. (a) Subject to the conditions and restrictions
specified in this subsection, the department shall grant use of
the growth accommodation as a means for a stationary
source to comply with either sub. (1) (b) or (2) (a), or both
subs. (1) (b) and (2) (a).

(b) Upon application by a source, the department shail
certify to the applicant a growth accommodation credit in the
amount requested subject to all of the following conditions:

1. The applicant demonstrates to the satisfaction of the
department that it is unable, through reasonable means
which could include installation of the best available control
technology, to eliminate its need for'a growth accommoda-
tion credit by reducing emissions of volatile organic com-
pounds from any stationary sources that it owns or operates
in the volatile organic compound accommodation area. If the
department determines that an applicant could, through
reasonable means, reduce the amount of growth accommio-
dation credit applied for by reducing emissions of volatile
organic compounds from any stationary sources that it owns
or operates in the volatile organic compound accommoda-
tion area, the department shall certify to the applicant a
growth accommodation credit equal to the amount requested
by the applicant minus the amount by which the department
finds the source could, through reasonable means, reduce
emissions from other stationary sources that it owns or
operates in the volatt]e organic compound accommodation
area,

2. Except as provided in s. 144.399 (5) (d), the applicant is
in compliance or is complying with an approved schedule to
be in compliance with ss. 144.30-to 144.426 and 144.96 with
respect to all stationary sources that it owns or operates and
has paid the fees required under s. 144.399 (5)

3. Except as provided in subd. 8, the growth accommoda-
tion reported for-the current year under s. 144.40 (2) (b) 1,
after reduction by the amount of the proposed growth
accommodation credit and any growth accommodation ¢red-
its issued since the date of the report is greater than 2,500
tons.

4. If the growth accommodation reported for the current
year under s. 144.40 (2) (b) 1, less a reduction by the amount
of'any growth accommodation credits issued since the date of
the report under's. 144.40 (2) (b) 1, is greater than 3,000 tons,
the department may certify to the applicant no more than the
amount of the growth accommodation reported for the
current year under s. 144.40 (2) (b) 1, less the sum of 2,750
tons and any growth accommodation credits issued since the
date of the report under s. 144.40 (2) (b).

3. If the growth accommodation reported for the current
year.under s. 14440 (2) (b) 1, after reduction by the amount
of any growth accommodation credits issued since the date of
the report under s. 144.40 (2)(b) 1, is greater than 2,500 tons
but less than oriequal to 3,000 tons, the depaltment may
certify no more than 250 tons to-the applicant in that year.

6. The applicant agrees to forfeit any:unused growth
accommodation credits that the department determines the
applicant does not need, as provided under sub. (8).

7. The applicant agrees not to sell or transfer any amount
of the growth accommodation credit to any person other
than the department:

8. If the growth accommodatlon reported for the current
year under s. 144.40 (2) (b) 1, after reduction by the-amount
of the proposed growth accommodation credit and any
growth accommodation credits issued since the date of the
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report, would be 2,500 tons or less, the department may
certify to the applicant a growth accommodation credit in the
amount determined under this section if, because of facility
shutdowns or replenishment activities under s. 144.40 that
have occurred, the growth accommodation for the next
succeeding year after reduction by the amount of the growth
accommodation credit will be greater than 2,500 tons.

9. An applicant shall inform the department of the date or
dates when it will need to use any given amount of the growth
accommodation credit. The department shall certify to the
applicant the proper amount of the growth accommodation
credit on the date which the applicant states it will need it and
shall reserve the proper amount of the growth accommoda-
tion credit for certification to the applicant upon the date
needed, except-for any amount which is forfeited under sub.
(8). The department may use reserved growth accommoda-
tion credits to certify temporary growth accommodation
credits: which expire on or before the date when they are
certified to the source which reserved them.

10. Upon request by an applicant, the department may
certify to the applicant a growth- accommodation credit
which expires upon a date designated in the permit. The
applicant shall sign a statement to acknowledge the expira-
tion date of the permit. Growth accommodation credits
issued under this subdivision may be certified from growth
accommodation credits reserved by another source under
subd. 9.

(c) Nothing in this subsection grants the recxplent of a
growth accommodation credit a property right to emit vola-
tile organic compounds.

(d) Notwithstanding pars. (a) and (b) (intro.), the depart-
ment may not grant use of the growth accommodation under
this subsection for an air pollution control permit application
submitted after July 1, 1992, as long as the growth accommo-
dation area is de51gnated under 42 USC 7407 as an ozone
nonattainment area. } :

(8) FORFEITURE OF GROWTH ACCOMMODATION CREDITS.
Within 4 years after the department certifies, under sub. (7), a
growth accommodation credit to an applicant or reserves for
the future 'use of an applicant a growth accommodation
credit, and at.least every 4 years thereafter, the department
shall determine whether: the certified or reserved growth
accommodation credit is reasonably necessary for the appli-
cant’s current use and future plans. If the department deter-
mines that any amount of the certified or reserved growth
accommodation credit is not reasonably necessary for the
applicant’s current use and if the applicant cannot demon-
strate to the satisfaction of the department that any amount
of the certified or reserved growth accommodation credit is
reasonably necessary for the applicant’s future plans, the
applicant shall forfeit'an amount of the growth accommoda-
tion credit, as détermined by the department. The department
shall depos1t the forfeited amount of the growth accommoda-
tion credit in the growth accommodation replenishment.

(9) RESIRICTION ON EMISSION REDUCTION: OPTION PRO-
GRrAMS. (a) No emissions of volatile organic compounds may
be'used in an emission reduction option program if:

1. The program involves a grantee of emissions of volatile
organic compounds that is different than the grantor of
emissions of volatile organic compounds, and

2. The emissions of volatile organic compounds specified
in the: program are from a recorded source.

(b) In this subsection, “recorded source” means a station-
ary source in the volatile orgahic compound accommodation
area owned or operated by any person who-owns or operates
on May 17, 1988, a stationary source whose actual 1980
emissions of volatile organic compounds are recorded as zero
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in the 1982 plan approved by the U.S. environmental protec-
tion agency under 42 USC 7502 (a).

(10) REQUIREMENTS FOR MEDICAL WASTE INCINERATORS. (2)
In this subsection, ‘‘medical waste incinerator” has the mean-
ing given in s. 159.07 (7) (c) 1. cr.

"' (b) In addition to the requirements under subs. (1) to (3),
the department may approve an application submitted after
May 14, 1992, for a permit required or allowed under s.
144:391 for the construction of a medical waste incinerator or
for ‘the modification of a medical waste incinerator that
expands the capacity of the medical waste incinerator only if
it finds that the new or modified medical waste incinerator
will be needed and that the s1te of the medical waste incinera-
tor is appropriate.

(c) The department shall consider all of the following in
evaluating the need for the proposed medical waste
incinerator:

1. An approximate service area for the proposed medical
waste incinerator that encompasses all sources of waste that
could potentially be burned in the medical waste incinerator.
The department shall delineate the service area based on the
economics of waste collection, transportation and treatment.

2. The‘quantity of waste that.could potentially ‘be burned
in the proposed medical waste incinerator and that is gener-
ated within the anticipated service area.

3. The remaining capacity or design capacity of other solid
waste facilities, if those facilities are located within the
anticipated service area of the proposed medical waste incin-
eratorand are currently providing or are expected to provide
solid waste management for any sources of solid waste that
could potentially be burned in the medical waste incinerator.

4, The quantity of waste having the potential to be burned
in the medical waste incinerator that may be managed in an
effective recycling program created under s. 159.11.

5. The potential for reducing the quantity of waste having
the potential to be burned in the medical waste incinerator by
reducing the amount of waste that is generated within the
anticipated service area and the potential for using alternative
technologies for disposing of the waste.

(d) The department may not determine that the site of a
proposed ‘medical ‘waste- incinerator is appropriate if the
medical waste incinerator or the transportation of solid waste
to. the medical waste incinerator-will have an adverse effect
that: is both substantlal and unreasonable on any of the
following:

~1:-Existing recreatlonal land uses.

2. Land or surface water that has any of the characteristics
under s..23.27 (2). :

3. Scenic vistas of statewide significance.

":4..Residential property.

5. Schools, churches, hospita]s nursing homes or day care
facilities. -

6. Projected land uses 1dent1f1ed in any municipal master
plan or official map that is in effect at least 15 months prior to
the submission to the department of the permit application, if
the land. uses are expected to occur during the site life of the
medical waste incinerator and any expansions of the medical
waste incinerator.

(e) The department shall promulgatc rules for making the

findings under par. (b).
History: 1979 c. 34, 221; 1981 c. 3145 146 1985 a. 182 5. 57; 1987a 27, 399;
19892 56:1991a 300, 302.

144.3935 Cmeria for operation permits for existing
sources. (1) ISSUANCE .TO SOURCES NOT IN-COMPLIANCE; FED-
ERAL OBJECTION. (a) Notwithstanding s. 144.393, the depart-
ment.may issue an operation permit-for an existing source
‘that does not comply with the requirements in the operation
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permit, in the federal clean air.act, in an implementation plan
under s. 144.31 (1) (f) or in s. 144.393 when the operation
permit is issued if the operation permit includes all of the
following:

1. A compliance schedule that sets forth a series of reme-
dial measures that the owner or operator of the existing
source must take to comply with the requirements with which
the existing source is in vxolatlon when the operatlon permit is
issued.

2. A requirement that, at least once every 6 months, the
owner or operator of the existing source submit reports to the
department concerning the progress in meeting the compli-
ance schedule and the requirements with which the existing
source is in violation when the operation permit is issued.
~ (b) Notwithstanding par. (a) and s, 144.393, the depart-
ment may not issue an operation permit to an existing source
if the federal environmental protection agency objects to the
issuance of the operation permit as provided in s. 144.3925
(5m) unless the department revises the operation permit to
meet the objection.

(2) ONEB-YEAR MORATORIUM ON REVOCATION. (a) The de-
partment may not revoke an oper ation permit for an existing
source for one year after the issuance of that permit based
upon failure of the existing source at the time of permit
issuance to comply with ss. 144. 30 to 144.426 and 144.96 and
rules promulgated under these sections.

(b) Notwithstanding par. (), the department may take any
other action necessary to enforce an operation permit and ss
144.30 to 144.426 and 144.96 and rules promulgated under
these sections which apply to the existing source after issu-

ance of an operation permit under this section.
History: 1979 c. 221, 355; 1991 a 302

144.394 Permit conditions. The department may prescribe
conditions for an air pollution control permit to ensure
compliance with ss. 144.30 to 144.426 and 144.96 and rules
promulgated under these sections and to ensure compliance
with the federal clean air act if each condition is one of the
following and if each condition is applicable to the source:

(1) Final inspection and release of the project for perma-
nent operation upon completion of construction, reconstruc-
tion, replacement or modification.

(2) Variances, orders or compliance schedules«

(3) Requirements necessary to assure compliance with s.
144.393.

*(4) Reasonable construction and applicable operating con-
ditions, emission control equipment maintenance require-
ments and emergency episode plans.

(5) Emission reduction options.

(6) Documentation of the allocation of the available air
resOuICe.

- (7) The terms of any election by the permit applicant to
meet more stringent emission limitations or to limit hourly,
daily or annual emissions beyond what is otherwise required
or to obtain an emission reduction option.

(7m) The terms for use of growth accommodation credits
under s. 144.393 (7) or (8), including the dates that the source
expects to use the credits.

(8) Requuements concerning entry and inspection as pro-
vided in s. 144.34.

(9) Monitoring, record-keeping, 1eport1ng and compllance
certification requirements.

(10) Requirements to submit compliance plans and sched-
ules and progress reports.

(11) Conditions necessary to implement 42 USC 7651 to
76510 and regulations under 42 USC 7651 to 76510 concern-
ing acid deposition control.
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(12) Other conditions applicable to the source under the
federal clean air act.
(13) Other requirements spemfled by rule by the

department.
History: 1979 ¢. 34, 221; 1987a 27,1991 a 302

144.395 Alteration, suspension and revocation of per-
mits. (1) ALTERATION. The department, after providing writ-
ten notice to the permit holder and to the persons listed under
s. 144.392 (5) (a) 2 to 5, may alter an air pollution control
permit if there is or was:

(a). Violation A significant or recumng violation of any

condition of the permit; .
" (b) Change in rules. 1. A change in any applicable emission
limitation, ambient air quality standard or ambient air quali-
ty increment that requires. either a temporary or permanent
reduction or elimination of the permitted emission or allows a
temporary or permanent increase of the permitted emission;
or . . .
" 2. A change in any applicable rule promulgated under ss
144.30 to 144.426 or 144.96;

(c) Election. An election by the permit holder to meet more
strmgent emission limitations, to limit hourly, daily or annual
emissions beyond what is otherwise required or to obtain an
emission reduction option; =

(d) Misrepresentation or failure to disclose. Any misrepre-
sentation or failure to disclose fully all relevant facts when
obtammg the permit; or

(e) Reconstruction, replacement or modification A recon-
struction, replacement or modification of the stationary
source.

(f) Local request A request for changes in the air pollution
control permit of a medical waste incinerator, as defined in s.
159:07 (7):(c) 1. cr;, that-has a capacity of 5 tons or more per
day made by the governing body of a city; village or town in
which the medical waste incinerator is located if the depart-
ment determines that ‘the changes are reasonable to protect
the public health and the environment.

(2) SUSPENSION 'OR REVOCATION. The department, after
providing written notice ‘to the permit holder and to the
persons listed under s: 144.392 (5) (a) 2 to 5, may suspend or
revoke an air pollution control permit, part of that permit or
the conditions of that permit if there is or was:

(a) Violation:: A significant or recurring violation of any
condition of the permit which causes or exacerbates a viola-
tion .of -any. ambient air quality standard or ambient air
increment or which causes air pollution;
~ (b) Misrepresentation or deliberate failure to disclose. Any
misrepresentation or a deliberate failure to disclose fully all
relevant facts when obtaining the permit; or

(¢) Failure to pay fees. Failure to pay the required fee.

(3) HEARINGS ON ALTERATION, SUSPENSION AND REVOCA-
TION Any decision. of the department under this section is
effectlve unless the' permit holder seeks a hearing on the
decision under s, 144 403 (1), If the permit holder files a
petition with the departmcnt w1thm the time limit specified
under s, 144,403 (1) (a) the air pollution control permlt

remains unaltered and in effect until 10 days after service of

the decision issued under s. 144.403 (1) on the matter or a
later date established by court order.

“"NOTE: This sectlon is repealed and recreated eff. 7-1-93 by 1991 Wis, Act
302'to read:

144,395 PERMIT REVISION, SUSPENSION AND REVOCAHON
The. department shall promulgate rules establishing criteria and procedures for
revising, suspending and revoking air pollution control permits.

History: 1979 ¢ 34, 221; 1989 a 335; 1991 a. 302

144.396 Permit duration and renéwal. (1). CONSTRUCTION
Unless otherwise specified in the permit, a construction
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permit is valid for 18 months from the date of issuance of the
permit unless the permit is revoked or suspended. The depart-
ment may extend the term of the construction permit for the
purposes of commencing or completing construction, recon-
struction, replacement or modification. Unless otherwise
specified in a construction permit, the department may only
extend the term of the permit for up to 18 additional months
beyond the original 18-month period. If construction, recon-
struction, replacement or modification is not completed
within the term specified in the permit or any extension
granted by the department, the applicant shall apply for a
new construction permit.

-{2) OperATION. The department shall specify the term of an
operation permit in the operation permit. The term of an
operation permit issued under s. 144.3925 or renewed under
sub. (3) may not exceed 5 years from the date of issuance or
renewal.

(3) RENEWAL. (a) A permittee shall apply for renewal of an
operation permit at least 12 months before the operation
permit expires. The permittee shall include any new or revised

information needed to process the application for renewal.

(b) The department shall follow the procedures in s.
144.3925 in renewing an operation permit for a new source, a
modified source or an éxisting source.

History: 1979 c. 34, 221; 1991 a 302

144.398 Failure to adopt rule or issue permit or exemp-
tion. The failure to adopt a rule or issue an air pollution
control permit or the exemption or granting of an exemption
from an air pollution control permit requirement does not
relieve any person from compliance with any emission limita-
tion or with any other provision of law.

History: 1979 ¢. 34.

144.399 Fees. (1) Rure MAKING. The department may
promulgate rules for the payment and collection of reason-
able fees for all of the following:

(a) Application for permir. Reviewing and acting upon any
application for a construction permit.

. () Request for exemption. Reviewing and acting upon any
request for an exemption f'rom the requirement to obtain an
air pollution control permit. =

. (2) FEES FOR PERSONS REQUIRED TO HAVE OPERATION PER-
MITS. (a) The department:shall promulgate rules for the
payment and collection of fees by the owner or operator of a
stationary source for which an operation permit.is required.
The rules shall provide all of the following:

1. That fees collected .in a year are based on actual
emissions of all regulated pollutants and any other air con-
taminant specified by the department in the rules in the
preceding year.

2. Except as provided under par. (c), that the fees collected
in 1993 are $18 per ton of each regulated pollutant.

* 2g. Except as provided under par. (c), that the fees col-

‘lected in 1994 are $25 per ton increased by the percentage by

which the consumer price index, as defined in 42 USC 7661a
(b) (3) (B) (v), for 1993 exceeds the consumer price index for
1989

2r. That the fees collected in each year after. 1994 are
calculated by increasing the fees collected in the preceding
year by the percentage by which the consumer price index, as
defined in 42 USC 7661a (b) (3) (B) (v), increased in the
preceding year:

3. That fees are not based on emissions by an air contaml-
nant source in excess of 4,000 tons per year of each regulated
pollutant, except that, subject to par. (am), this limitation
does not apply to a major utility, as defined in s. 144 385 (2)
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(b), that owns or operates -a phase I affected unit as listed in
Table A of 42 USC 7651c¢.-

4. That during 1995 to 1999, no fee is required to be paid
under this subsection for emissions from any affected unit
under 42 USC 7651c.

- (am) The department may not charge a major utility fees
on emissions in excess of 4,000 tons per year of each regulated
pollutant beyond the amount necessary to recover the fees
that would have been charged for any phase I affected unit
under 42 USC 7651c owned by that major utility if the
pr‘ohibition in par. (a) 4 did not exist.

(b) The fees collected under par. (2) shall be credited to the
appropnatlons under S. 20 370 (2)(bg) and (8) (mg) for the
followmg

“.1,"The costs -of reviewing and acting on applications for
operation permits;- implementing -and enforcing operation
permits except for. court costs or other costs associated with
an enforcement action; monitoring emissions and ambient air
quality; preparing rules and materials to assist persons who
are subject to the operation permit program; ambient air
quality modeling; preparing and maintaining emission inven-
tories; and any other direct and mduect costs of the operation
permit-program,

2.Costs of any-otheractivities related to stationary sources
of air contaminants. :

(c) The department may promuigate a rule reducing any
operation permit fee required to be paid under par. (a) by
small business stationary sources to take into account the
financial resources -of small business stationary sources.

(4) INFORMATION ON FEES. In promulgating rules under
subs. (1) and (2), the department shall provide information on
the costs upon which the proposed fees are based.

(5) GROWTH ACCOMMODATION USE FEE. (a) A one-time
growth accommodation use fee shall be imposed at the time
of application upon .any person who obtains a certified
growth accommodation credit under s. 144.393 (7). If the
amount of credlt per calendar year varies between calendar
years, the amount of the fee shall be based upon the largest
annual credit for any calendar year. If the person submits
more than one application in any calendar year, the fee for
the -application shall be based upon the largest cumulative
credit obtained for any calendar year. A fee isnonrefundable,
except that in determining a fee for an application in any
calendar year, the department shall credit once to the person
an amount equal to any fee previously paid in the same
calendar year All fees collected under thlS subsection shall be
deposited in the general fund.

(b) Except as provided in par. (d), if the amount of the
growth accommodation credit obtained by the person in a
calendar yearis less than 40 tons, the amount of the fee shall
be determined by. multiplying the amount of the growth
accommodation credit certified to the person, expressed in
tons per year, by $100 per ton.

(c) Except as provided in par. (d), if the amount of the
growth accommodation credit obtained by the person in a
calendar year is 40 tons or more, the amount of the fee shall
be-determined by multiplying the amount of  the growth
accommodation credit certified to the person, expressed in
tons per year, by $200 per ton.

" (d) A stationary source which is operating without an air
pollution control permit required under s. 144.391 but which
can demonstrate to the satisfaction of the department the
ability to-comply with ss. 144.30 to 144 426 and 144.96 after
obtaining a growth accommodation credit under-s. 144.393
(7) shall be required to pay an amount from $200 to $1,000
times the amount of the growth accommodation credit certi-
fied to the person, expressed in tons per year.
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(6) UsE OF CERTAIN FEES. The department shall use moneys
collected under subs. (1) and (5) for the purposes in subs. (1)
and (5). If moneys collected under subs. (1) and (5) exceed the
amounts necessary for the purposes specified in subs. (1) and
(5), the department may use the excess for other activities to

control air pollution in this state.
History: 1979 c. 34, 221; 1987 a. 27, 1989 a 56; 1991 a. 39, 269

144.40 Volatile organic compounds growth accommoda-
tion and replenishment. (1) GROWTH ACCOMMODATION CAL-
CULATION. (a) The growth accommodation for any specified
year, as calculated by the department, is the predicted emis-
sions specified in par. (b) minus the sum of:

1. Net actual emissions specified in par. (c);

2. Net certified accommodation credits specified in par.
(d);

3. Net offset credits specified in par. (e); and

4. Set asides specified in par. (f).

(b) Predicted emissions are the total predicted annual
emissions of volatile organic compounds in the volatile
organic compound accommodation area necessary to attain
and maintain the ambient air quality standard for ozone for
the year 2 years before the specified year, as set forth in the
plan approved by the U.S. environmental protection agency
under 42 USC 7502 (a).

(c) Net actual emissions are the total actual annual emis-
sions of all volatile organic compounds in the volatile organic
compound accommodation area for the year 2 years before
the specified year as reported under sub. (2) (a) minus:

1. The sum of the annual emissions of volatile organic
compounds attributable to shutdowns of facilities in the
volatile ‘organic accommodation area during the previous
year; and

2, If a rule has been promulgated under sub. (3), the sum of
the . annual emissions reductions of volatile organic com-
pounds attributable to the sources subject to the rule promul-
gated under sub. (3).during the previous year.

(d) Net certified accommodation credits are the sum of all
volatile organic compound growth accommodation credits
certified to date under s. 144.393 (7) or (8) minus the sum of
the actual.annual emissions of volatile organic compounds
for-the year 2 years before the specified year attributable to
the" sources receiving volatile organic compound growth
accommodation credits certified to date under s. 144.393 (7)

or ).

(e) Net offset credits are the sum of all allowable emissions
of volatile organic compounds authorized to date attributa-
ble to sources subject to an annual volatile organic com-
pounds emission limitation that is specified in an air pollution
control permit to operate under an emission reduction option
or specified as an emission credit under a plan approved by
the U:S. environmental protection agency under 42 USC
7502 (a) or in reports submitted to the U.S. environmental
protection agency under the plan minus the sum of the actual
annual emissions of volatile organic compounds for the year
2 years before the specified year attributable to sources
subject -to an annual volatile organic compounds emission
limitation that is specified in an air pollution control permit
to operate under an emission reduction option or specified as
an emission credit under a plan approved by the U.S.
environmental protection agency under 42 USC 7502 (a) or in

reports submitted to the U.S. environmental protection

agency under: the plan.

- (f) Set asides are:

1. Fifteen percent of the annual emissions of volatile
organic.compounds attributable to shutdowns of facilities in
the volatile organic compound accommodation area since
January 1, 1987; and
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2. If arule has been promulgated under sub. (3), 15% of the
sum of the annual emissions reductions of volatile organic
compounds attributable, since January 1, 1987, to the sources
subject to the rule promulgated under sub. (3).

(2) ANNUAL REPORTS. The department shall prepare an
annual report by January 15, which may be combined with
other reports published by the department, that:

(a) States, on a calendar year basis, the total annual
emissions, for the year 2 years before the year in which the
report is prepared, of all volatile organic compounds in the
volatile organic compound accommodation area, except
methylene chloride and methyl chloroform and other volatile
organic compounds that the department determines by rule

to be compounds that do not contribute to the formation of

ozone in the troposphere.

(b) Includes an annual plan for the management of the
volatile organic compounds growth accommodation and
replenishment and the growth accommodation replenish-
ment grant program. At a minimum, the plan shall:

1. Indicate the amount of the growth accommodation at
the beginning of the year.

2. Indicate the likely amount of the growth accommoda-
tion at the end of the year.

3. Report the status of the development and implementa-
tion of plans or rules under subs. (3) to (5).

4. Report if, during the prior year, the replenishment
implementation period has expired.

(3) GROWTH ACCOMMODATION REPLENISHMENT. The de-
partment shall:

(a) Promulgate rules under's. 144.42 (6) (e), relating to the
inspection of vehicles for tampering with air pollution control
equipment.

(b) Promulgate rules restricting the amount of volatile
organic compounds that may be contained in architectural
coatings sold at retail in the volatile organic compound
accommodation area or for use by a service provider in the
volatile organic compound accommodation area. The de-
partment may exempt from a rule under this paragraph one
or more categories of architectural coatings, based upon the
type of coating or the use to which a coating is put, if it would
be technically impractical to prohibit a category of architec-
tural coating. The proposed rules shall include a provision to
allow for the limited sale and use of the supplies of prohibited
architectural coatings that retailers and suppliers in the
volatile organic compound area already have in stock at the
time of promulgation of the rules

(c) Promulgate rules requiring persons who refinish auto
bodies' in the volatile organic compound accommodation
-area to use compounds, as solvents to clean painting and
related equipment, that do not react to form ozone in the

troposphere. . The proposed rules shall allow the use of

cleaning solvents containing volatile organic compounds that
were purchased before the effective date of ‘the proposed
ruies.. .

* (4) REPORT ON'NEW REPLENISHMENT MECHANISMS. After
expiration of the replenishment implementation period, if the
department reports under sub. (2) (b) 1 or determines at any
other time that the growth accommodation is less than 3,500
tons, the department shall, with the advice of the department
of development, submit a report to the chief clerk of each
house of the legislature for distribution to the-appropriate
standing committees of the legislature under s. 13.172 (3) on
how.to most effectively and equltably replenish-the growth
accommodation. The report shall review existing studies and
data to evaluate the accuracy of this state’s state implementa-
tion plan with respect to the effect of emissions from inside
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and outside the volatile organic compound accommodation
area on the ambient air quality within the area.

(5) CONTINGENT RESTRICTIONS ON EXISTING' SOURCES If at
any time the department finds that the growth accommoda-
tion is less than 2,500 tons and determines that it is unlikely
that the growth accommodation will exceed 2,500 tons in the
report under sub. (2) (b) 1 for the following year because of
the inadequacy of replenishment activities at the time or
because of facility shutdowns, the department shall imple-
ment the rules that specify emission limitations for emissions
of volatile organic compounds from stationary sources lo-
cated in the volatile organic compound accommodation area
that were required to report their emissions under s. 144.96
during calendar year'1987. The emission limitations shall be
designed to ensure that the growth accommodation in the
subsequent year is not less than 2,500 tons. The emission
limitations may not be more restrictive than the lowest
achievable emission rate. The department shall implement
the emission limitations by source category. For the purpose
of this section, the department shall determine a source
category according to the type and level of emissions. The
department may also use other characteristics which relate to
air pollution to determine source categories. The department
shall implement the emission limitations based upon ease of
implementation, cost-effectiveness and the relative equity of
imposing a limitation upon a source category, given any prior
limitations of emissions imposed upon that source category.
To the extent feasible, the emission limitations shall provide
affected sources the opportunity to choose to be subject to
either an annual emission limitation or a more restrictive
appllcable reasonably available control techno]ogy rule than

was in effect in 1987,
HlStply 1987 a. 27, 399; 1991 a. 302

144.401 County program. Instead of state review of plans
and specifications; the department-may ‘authorize counties
whichare administering approved air pollution control pro-
grams to review and approve plans, specifications and per-
mits of air contaminant sources beirig constructed, modified
or operated within the jutisdiction of these counties.

History: 1979 ¢ 34 :

144.403 Hearings‘ on certain air pollution actions. (1)
PERMIT HOLDER; PERMIT APPLICANT; ORDER RECIPIENT. Any
permit, part of a permit, order, decision or determination by
the department under ss. 144.391 to 144 401 shall become
effective unless the permit holder or applicant or the order
recipient seeks a hearing on the action in the following
manner: ‘

(a) -Petition. The. person seekmg a hearing shall file a
petition with. the department within 30 days after the date of
the action sought to be reviewed. The petition shall set forth
specifically the issue sought to be reviewed, the interest of the
petitioner, the reasons why a hearing is warranted and the
relief desired. Upon receipt of the petition, the department
shall hold a hearing after at least 10 days’ notice.

(b) Hearing. The hearing shall be a contested case under
ch. 227.. At the beginning of the hearing the petitioner shall
present evidence in support of the allegations made in the
petition. Following the hearing the department’s action may
be affirmed, modified or withdrawn.

-{2) OTHER PERSONS. Any person who is not entitled to seek
a hearing under sub. (1) (intro.) and-who meets the require-
ments of s.:227.42 (1) or who submitted comments in-the
public comment process under s. 144 3925 (4) or (5) may seek
review under sub. (1) of any permit, part of a permit, order,
decision or determination by the department under ss.
144.391 to 144.401.
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(3) MINING HEARING. Subsections (1) and (2) do not apply
if a hearing on the matter is conducted as a part of a hearing
under s. 144.836. .
* *(4) REVIEW OF DEPARTMENT DETERMINATIONS. An air pollu-
tion control permit, part of an air poilution control permit or
determination by the department under ss. 144391 -to
144.401 is' not ‘subject to review in any civil or criminal
enforcement action for a violation of ss. 144.30 to 144.426.
This subsection does not restrict the ability of a person to

challenge an administrative rule as provided in s. 227.40 (2).
History: 1979 ¢. 34, 221, 1985 a. 182 s 57; 1991 a. 302.

144.404 Machinery use. The department may not require
the use of machinery, devices or equipment from a particular
supplier or produced by a particular manufacturer, if the
required performance standards may be met by machinery,

devices or equipment otherwise available. .
_ History: 1979 ¢ 34; 1987 a. 27; Stats 1987 s 144.404

144.405 Gasoline vapor recovery. (1) DEFINITIONS. In this
section: : S

(a) “Gasoline dispensing facility” means a’place where
gasoline is dispensed to motor vehicle gasoline tanks from
stationary storage tanks. :

(b) “Retail station” means a gasoline dispensing facility
where gasoline is sold at retail.

(¢) “Vapor control system’ means a system that gathers
vapors of organic compounds, including gasoline and ben-
zene, reléased during the operation of transfer, storage or
processing equipment and processes the vapors to prevent
their emission into the atmosphere.

(3) RuLEs. (a) The department shall promulgate rules,
based on requirements under 42 USC 7511a, that require the
owner or operator of a retail station that is located in an
ozone nonattainment area with a classification under 42 USC
7511 (a) of moderate or worse to install and operate a vapor
control system that is approved by the department on the
equipment that is-used to dispense gasoline to a motor vehicle
gasoline tank.or other fuel tank. . »

(b) The. department shall establish vapor recovery effi-
ciency standards for vapor control systems approved under
par. (a). The department shall use nationally recognized
methods todetermine the vapor tecovery efficiency of vapor
control systems. : R

'(4) - IMPLEMENTATION OF REQUIREMENTS. :(a) The rules

promulgated under sub. (3) shall have an effective date of

November 15, 1992. The rules shall ‘apply the requirements
under sub. (3) beginning on November 15, 1993, except that
the requirements under sub. (3) shall apply beginning on May
15, 1993, to retail stations the construction of which begins
after November 15, 1990.

< (b) The department may not require the owner or operator
of ‘a retail station that is located in this state to install or
operate a vapor control system for gasoline dispensing equip-
ment before November 15, 1993, or, if construction of the
retail station begins after November: 15, 1990, before May 15,
1993, - :
(5) GRANTS. (a) The department shall develop, implement
and:-administer a program to provide financial assistance to
the owner or operator of a retail station. Only the following
costs are eligible for reimbursement under the program:

1; Costs-directly incurred after-August -15, 1991, for the
design; acquisition and installation of a vapor control system
necessary ‘for the owner or operator to- comply with the
tequirements under sub. (3) on-those portions of a retail
station located in an ozone nonattainment area with a
classification under 42 USC 7511 (a) of moderate or worse
that relate to a stationary storage tank installed on or before
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August. 15, 1991, or on those portions of a retail station
located in an ozone nonattainment area with a classification
under 42 USC 7511 (a) of moderate or worse that relate to a
stationary storage tank installed after August 15, 1991, that
does not increase the stationary storage tank capacity of the
retail station in existence on August 15, 1991.

(b) An applicant who seeks assistance under this subsec-
tion shall submit an application in a form and manner
specified by the department and shall comply with any
inspection requirements established by the department.

(c) The department shall award a grant to each applicant
who submits a complete application under par. (b) for costs
allowable under par. (a). The amount of the grant may not
exceed 95% of the first $25,000 in costs and 90% of the next
$15,000 in costs incurred by the applicant. If the department
promulgates a rule under par. (¢), it shall determine the costs
based upon the rule promulgated under par. ().

(d) The department may not award a grant under this
subsection after March 14, 1995,

(e) The department may determine by rule the usual and
customary costs -of each item for which a grant may be
awarded under this subsection. The rule shall establish cost
tables and shall reflect the range of costs resulting from
differences in costs of construction, labor, equipment, sup-
plies and other relevant factors throughout the state.

History: 1991 a. 39

144.407 Medical waste incinerator moratorium. (1) In this
section, “medical waste incinerator” means a facility for solid
waste treatment, as defined in s. 144.43 (7r), that burns
medical waste, as defined.in s. 159.07 (7) (c) 1. cg.

(1g) Except as provided in sub. (1m), (1r) or (1w), the
department may not issue an air pollution control permit for
the construction or modification of a medical waste incinera-
tor or an initial license under s. 144.44 (4) for a medical waste
incinerator.

(1m) Subsection (1g) does not apply to the issuance of a
license under s. 144.44 (4) for ash management for a medical
waste incinerator that is operating on May 14, 1992, or has an
air pollution control permit on May 14, 1992,

(1r) Subsection (1g) does not apply to the issuance of an air
pollution control permit or a license under s. 144.44 (4) for
the construction or modification of a medical waste incinera-
tor by one or more hospitals, as defined in’s. 50.33 (2), clinics,
as defined: in s. 159.07 (7) (c) 1. a., or nursing homes, as
defined in s. 50.01 (3), if all of the following apply:

(a) The construction or modification is designed to treat
medical waste generated by one or more hospitals, clinics or
nursing homes that are identified in the application for the air
pollution control permit or the license under s. 144.44 (4) and
that are located in the county in which the medical waste
incinerator is located or in an adjacent county in this state

(b) If the air pollution control permit is for modification of
a medical waste incinerator, the modification does not ex-
pand ‘the capacity of the medical waste incinerator, except
that if the modified medical waste incinerator replaces one or
more other medical waste incinerators that are in operation
on May 14, 1992, and that are used by the hospitals, nursing
homes or clinics identified in the application for the air
pollution control permit, the modification may increase the
capacity of the medical waste incinerator that is proposed to
be modified by no more than the capacity of the medical
waste incinerators that it replaces.

- (c) If the air pollution control permit is for construction of
a medical waste incinerator, the proposed medical waste
incinerator replaces one or more medical waste incinerators
that are in operation on May 14, 1992, and that are used by
the hospitals, nursing homes or clinics identified in the
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application for the air pollution control permit and the
proposed medical waste incinerator does not have a greater
capacity than the medical waste incinerators that it replaces.
" (1w) Subsection (1g) does not apply to the issuance of an
air pollution:control permit or a license unders. 144.44 (4) for
the modification of a medical waste incinerator in operation
on May 14, 1992, if the modification is designed to allow the
medical waste incinerator to achieve compliance with the
federal clean air act or the department’s rules concerning the
emission of hazardous air contaminants and does not expand
the medical waste incinerator’s capacity.
~(2) This section does not apply after July 1, 1995.

" History: 1991 a 300

144.41 Local air pollution control programs. (1) After
consultation with incorporated units of local government,
any county may establish and thereafter administer within its
jurisdiction, including 1ncorporated areas, an air pollution
control program which:

(a) Provides' by ordinance for requirements compatible
with, or stricter or more extensive than those imposed by ss.
144.30 to144.426 and rules issued thereunder.  Such ordi-
nances shall supersede any existing local ordinances;

“(b) Provides for the countywide enforcement of such
requirements’ by ‘appropriate -administrative and judicial
process; v

(©) Provides for administrative organization, staff and
financial and other resources necessary to effectively and
efficiently carry out its program;

(d) May authorize municipalities to participate in the
admrnrstratron and enforcement of air pollution programs;
and

(e) Is approved by the department as adequate to meet the
requirements of ss. 144.30 to 144.426 and any applicable rules
pursuant thereto.

(2) Any county may consult with regional planning com-
missions and may administer all or part of its air pollution
control program in cooperation with one or more other
counties or municipalities. Performance by or on behalf of a
county pursuant to such cooperative undertaking shall be

considered to be performance by the county for purposes of

this section.

(3) If the department finds that the location, character or
extent of particular concentrations of population, air con-
taminant sources, the geographic, topographic or meteoro-
logical considerations, or-any combinations thereof, are such
as to-make impracticable the maintenance of appropriate
levels of air quality without an area-wide air pollution control
program,’. the department may- determine the boundaries
within which such program is necessary and require it.

(4): (a) If the department has reason to believe that a
program in force pursuant to this section is inadequate to
prevent and control air pollution.in the jurisdiction to which
such program relates, or that such program is being adminis-
tered in a manner inconsistent with the requirements of ss.
144.30 to 144.426, the department shall, on due' notice,
conduct a hearing on the matter.

:(b) If, after such hearing, the department determines that a
program is inadequate to prevent and control air pollution in
the county to which such program ‘rélates, or that such
program is not accomplishing the purposes of ss. 144.30 to
144.426, it shall require that necessary corrective measures be
taken within-a reasonable perrod of time, not to exceed 60
days.

(c) If ‘the county fails to take such necessary corrective
action within the time required, the department shall admin-
ister within such county all of the regulatory provisions of ss.
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144.30 to 144 .426. Such air pollution control program shall
supersede all county air pollution regulations, ordinances and
requirements in the affected jurisdiction.

. (5) Any county in which the department administers its air
pollution control program under sub. (4) may, with the
approval of the department, resume a county air pollution
control program which meets the requirements of sub. (1)

(6) Nothing in ss. 144,30 to 144.426 supersedes the jurisdic-
tion of any county air pollution céntrol program in operation
on July 26, 1967, but any such program shall meet all
requirements of ss. 144.30 to 144.426 for a county air pollu-
tion control program. Any approval required from the de-
partment shall be deemed granted unless the department

takes specific action to the contrary.
Hlstory 1973 ¢. 90; 1979(: 345. 2102 (39) ()

144.42 Motor vehlcle emissions limitations; inspections.
(1) DeriNiTIONS. As used in this section, unless the context
requires otherwise:

(a) “Federal act” means the federal clean air act, 42 USC
7401 et seq., and regulations issued by the federal environ-
mental protection agency under that act.

(b) “Motor vehicle” has the meaning designated under s.
340.01 (35). -

_(2) LimitaTIONS, The department shall adopt rules specify-
ing emissions limitations for all motor vehicles not exempted
under sub. (5). The limitations may be different for each size,
type and year of vehicle engine affected and may not be more
stringent than those required by federal law at the time of the
vehicle’s manufacture. The limitations shall be adopted and
periodically revised upon consideration of the following
factors:

(a) The emissions reductrons necessary to achieve federally
mandated ambient air quality standards by any deadline
established by the federal act and to maintain those standards
after any deadline established by the federal act.

(b) The emissions-levels attainable by reasonable preven-
tive maintenance practices relating to installed emission
control equipment and devices for each model year, size and
type of motor vehicle affected

(c) The requirements-for eligibility for a manufacturer’s
warranty under section 7541 (b) of the federal act

(d) The requirements of the federal act.

<(3) COUNTIES. WHERE INSPECTIONS REQUIRED. If the depart-
ment finds that air quality within a county will not meet one
ormore applicable primary or secondary ambient air quality
standards by any deadline established by the federal act, or
that these standards will not be maintained in the county after
any deadline established by the federal act and that inspection
of ‘emissions from motor vehicles in any part of the county is
required by federal law to attain or maintain these standards,
the department shall certify this finding to the department of
transportation.

.(4) TERMINATION. If the department finds that air quality
wrthrn a colinty specified in a certification under sub. (3) has
attained all applicable ambient air quality standards and that
these standards will be maintained in the county or that
control of motor vehicle emissions is no longer required by
federal law for attainment and maintenance of these stan-
dards;, the department: shall notify the department of trans-
portation that the county is withdrawn from the certification
under sub. 3. :

- (5) EXEMPTIONS Emissions limitations promulgated under
sub. (2) do not apply to the following motor vehicles:

(a) A motor vehicle of a model year of 1967 or earlier.

(b) A motor vehicle registered at a gross weight exceeding
8,000 pounds. '
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(¢). A motor vehicle -exempt from registration under s.
341.05, except that a motor vehicle owned by the United
States'is not exempt unless it comes under par. (a), (b), (d),
(e),(f), (g) or (h).

(d) A motor vehicle powered by diesel fuel.

(e) A new motor vehicle not previously registered in any
state.

(f) A motor vehicle for which inspection, in the judgment
of the department, is not a cost effective method for attaining
and'maintaining air quality.

(g) A moped as defined in's. 340.01 (29m).

(h) A motorcycle as defined in s. 340.01 (32).

(6) TAMPERING WITH POLLUTION CONTROL SYSTEM OR MECH-
A‘NISM‘ (a) Definitions. As used in this subsection:

. “Air pollution control equipment” means any equip-

ment or feature which constitutes an operational element of

the air pollution control system or mechanism of a motor
vehicle,

3. “Tamper” means to dismantle, to remove without
replacing with an identical or comparable tested replacement
device or to cause to be inoperative any air pollution control
equipment.

(b) Prohibition. Except as permlttcd or authorized by rule
of the department, no person may fail to maintain in good
working order or may. tamper with air pollution control
equipment.

(¢) Ineligibility for motor vehicle registration. Except as
permitted or authorized by rule of the department, if any
person tampers with the air pollution control equipment of a
motor vehicle, that vehicle is ineligible for motor vehicle
registration until the air pollution control equipment is
replaced, repaired or restored to good working order

(d) Suspension or cancellation of motor vehicle registration.
Except as permitted or authorized by rule of the department,
if the owner of a motor vehicle tampers with or causes or
knowingly permits any person to tamper with the air pollu-
tion control equipment, the motor vehicle registration for
that vehicle may be suspended or canceled in addition to any
other penalty provided by law.

(¢) Rule making. The department shall promulgate rules
that specify . the requirements for the inspection of motor
vehicles for the occurrence of tampering with air pollution

control equipment.
History: 1971 ¢. 164 5. 81; 1977 ¢ 29's. 1654 (7) (b); 1979 c. 34.5.2102 (39)
(1979 ¢. 274; 1981°¢390; 1983 a 243; 1987 a 27; 1991 a 39..

144.422 . Recovery of ozone-depleting refrigerants. (1)
DEFINITION. In this section, ‘ozone-depleting refrigerant’ has
the meaning given'in s. 100.45 (1) (d).

{2) SALVAGING REFRIGERATION EQUIPMENT. After June 30,
1992, except as provided in sub. (2m), no person, including a
state agency, as defined in s. 234.75 (10), . may perform
salvaging or dismantling of mechanical vapor compression
refrigeration equipment. in the course of - which ozone-
depleting refrigerant is or may be released or removed unless
the person certifies all of the following to the department:

(a) That the person-uses equipment that is approved by the
department to transfer .ozone-depleting. refrigerant’ from
mechanical vapor compression refrigeration equipment into
storage tanks whenever it performs.those activities.

(b) That the individuals.-who use the equipment under par.
(a) have, or are under the supervision of individuals who
have, the qualifications established under sub. (3) (a) 1.

(2m) SCRAP-METAL PROCESSORS. (a) In this subsection,
“scrap metal processor’” has the meaning given ins. 84.31 (2)
(). - '

(c) After June 30, 1992, except as provided in par. (d), any
person who sells, gives or transports mechanical vapor com-
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pression refrigeration equipment to a scrap metal processor
shall do all of the following:

1. Transfer ozone-depleting refrigerant from the mechani-
cal vapor compression refrigeration equipment into a storage
tank as provided in sub. (2) (a) and (b) or obtain and possess
documentation that another person performed that transfer

2. Provide documentation. to the scrap metal processor
that it has complied with subd. 1.

(d) Paragraph (c) does not apply to a person who sells,
gives or transports mechanical vapor compression refrigera-
tion equipment to a scrap metal processor that agrees in
writing to transfer the ozone-depleting refrigerant into a
storage tank as provided in sub. (2) (a) and (b). '

(2r) ReLease. (a) During the salvaging, dismantling or
transporting of mechanical vapor compression refrigeration
equipment, no person may knowingly or negligently release
ozone-depleting refrigerant to the environment, except for
minimal releases that occur as a result of efforts to transfer
ozone-depleting refrigerant into storage tanks.

_(am) No person may knowingly or negligently release from
a storage tank to the environment ozone-depleting refriger-
ant that was removed during the salvaging, dismantling or
transporting of mechanical vapor compression refrigeration
equipment, except that this paragraph does not apply to
minimal releases that occur as a result of éfforts to transfer
ozone-depleting refrigerant into mechanical vapor compres-
sion refrigeration equipment or other storage tanks.

(b).Any person who transports, for purposes of salvaging
or dismantling, mechanical vapor compression refrigeration
equipment that contains ozone-depleting refrigerant shall
certify to the department that it complies with par. (a), except
that this paragraph does not apply to an individual who
transports his or her personal mechanical vapor compression
refrigeration equipment.

(3) DEPARTMENT DUTIES. The department shall do all of the
following:

(a) Promulgate rules for the administration of this section
including establishing all of the following:

1. Qualifications, which may include training or certifica-
tion - requirements, for individuals who use equipment to
transfer ozone-depleting refrigerant from mechanical vapor
compréssion refrigeration equipment into storage tanks.

2. Fees to cover the cost of administering subs. (2), (2m)
and (2r) (b).

(b) Approve equipment for the transfer of ozone-depletir.g
refrigerant from mechanical vapor compression refrigeration
equipment into storage tanks.

(3m) Citations. The department may follow the proce-
dures for the issuance of a citation under ss. 23.50 to 23.99 to
collect a forfeiture for a violation of sub.(2), (2m) (c) or (2r)

(4) PENAL TIES. (a) Any person who violates sub. (2) shall be
required to forfeit not less than $100 nor more than $1,000.
Each act of salvaging or dismantling in violation of sub. (2)
constitutes a violation.

(b) Any person who violates sub. (2m) (c) shall be required
to forfeit not less than $100 nor more than $1,000. Each sale,
giving or.transporting.in violation of sub. (2m) (c) constitutes
a'violation.

(¢) Any person who violates sub. (2r) shall be required to
forfeit not less than $100 nor more than $1,000. Each release
in violation of sub. (2r) constitutes a violation

‘History: 1989 a. 284; 1991'a 97

144.423 Violations: ehforcement. (1) (a) If the department
has reason to believe that a violation of ss. 144.30 to 144.426
or 144.96 or any rule promulgated or special order, plan
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approval or permitissued under those sections has occurred,
it may:

1. Cause written notice to be served upon the alleged
violator. The notice shall specify the alleged violation, and
contain the findings of fact on which the charge of violation is
based. The notice may include an order that necessary
corrective action be taken within a reasonable time. This
order shall become effective unless, no later than 30 days after
the date the notice and order are served, the person named in
the notice and order requests in writing a hearing before the
department. Upon such request, the department shall after
due notice hold a hearing. Instead of an order, the depart-
ment may require that the alleged violator appear before the
department for a hearing at a time and place specified in the
notice and answer the charges complained of; or

2. Initiate action under s. 144422 (4) or 144.426.

(b) If after such hearing the department finds that a
violation has occurred, it shall affirm or modify its order
previously issued, or issue an appropriate order for the
prevention, abatement or control of the problems involved or
for the taking ofsuch other corrective action as may be
appropriate. If the department finds that no violation has

occurred, it shall rescind its order. Any order issued as part of

a notice or after hearing may prescribe one or more dates by
which necessary action shall be taken in preventing, abating
or controlling thé violation.

(2) The notice under sub. (1) (a) 1 for an alleged violation
of rules promulgated under s. 144.405 (3) may include a tag or
other . notice placed on the dispensing equipment that is
alleged to be in violation of rules promulgated under s.

144.405 (3).
Hlstory 1971 ¢: 1255, 522 (2); 1977 ¢ 377; 1979 ¢. 34 5. 980h; 1979 ¢. 221 s
2202 (39); Stats.. 1979 s. 144.423; 1989 a. 284; 1991 a. 39

144.424 Emergency procédure. (1) If the secretary finds
that a generalized condition of air pollution exists.and that it
creates an emergency requiring immediate action to protect
human health or safety, he or she shall order persons causing
or contributing to the air pollution to reduce or discontinue
immediately the emission of air contaminants, and such order
shall fix a place and time, not later than 24 hours thereafter,
for a hearing t0 be held before the department. Not more
than 24 hours after the commencement of such heating, and
without adjournment thereof, the natural resources board
shall affirm, modify or set aside the order of the secretary.
(2) In the absence of a generalized condition of air pollu-
tion of the type referred to in sub. (1), if the secretary finds
‘that emissions from the operation of one or more-air contami-
nant sources is causing imminent danger to human health or
safety, he or she may order the persons responsible for the
operations in question to reduce or discontinue emissions
immediately, without regard to s. 144.423. In such event, the
requirements for hearing and afﬁrmance, modification or

setting aside of orders set forth in sub. (1) shall apply.
44l;rzssory 1979 ¢ 34 ss. 983m,. 2102 (39) (g); 1979 c. 176; Stats. 1979 s

144.426 - Penalities for violations relating to air pollutron
(1) Except as. provided in s. 144.422 (4), any person who
violates ss: 144.30 to 144.426 or any rule promulgated, any
permit issued or any special order issued under those sections
shall forfeit not less than $10.or more than $25,000 for each
violation. . Each day of -continued violation is a- separate
offense.

(2) (a) Except as provrded in par. (b), any person who
intentionally commits an act that violates, or fails to perform
an act required by, ss. 144.30 to 144.426, except s. 144.422, or
any rule promulgated, any permit issued or any special order
issued under those sections, except s. 144.422, shall be fined
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not more than $25,000 per day of violation or imprisoned for
not more than 6 months or both.

(b) If the conviction under par. (a) is for a violation
committed after another conviction under par. (a), the person
shall be fined not more than $50,000 per day of violation or
imprisoned for not more than 2 years or both,

History: 1979 c. 34; 1989 a. 284, 289,

SUBCHAPTER IV
SOLID WASTE, HAZARDOUS WASTE AND REFUSE

144.43 Solid waste; definitions. As used in ss. 144.43 to
144.47 unless the context requires otherwise:

(1) “Affected municipality”’ means:

(a) A town, city, village or county in which all or a portion
of a solid waste disposal facility or a hazardous waste facility
is or is proposed to be located; and

(b) A town, city, village or county whose boundary is
within 1,200 feet of that portion of the facility designated by
the applicant for the disposal of solid waste or the treatment,
storage or disposal of hazardous waste in the feasibility
report under s.144.44(2), excluding buffers and similar areas.

(1m) “Closrng means the time at which a solid or hazard-
ous waste facility ceases to accept wastes, and includes those
actions taken by the owner or operator to prepare the facility
for long-term care and to make it suitable for other uses.

(2) “Hazardous waste” means any solid waste identified by
the department as hazardous under s. 144.62 (2) (b).

(2d) “Hazardous waste disposal” has the meaning speci-
fied for disposal under s. 144.61 (3).

(2h) “Hazardous waste facility”” has the meaning specified
under's. 144.61 (5Sm). .

(2p) “Hazardous waste storage” has the meaning specified
for storage under s. 144.61 (10). ’ '

(2t) “Hazardous waste treatment” has thé meaning specr-
fied for treatment under s. 144.61 (13).

(2w) “Landfill” means a solid waste facility for solid waste
disposal.

(3) “Long-term care” means the routine care, maintenance
and 'monitoring of a solid or hazardous waste facility follow-
ing closing of the-facility. ;

(3m) “Municipal waste landfill” means a solid waste
disposal facility that is not one of the following:

(a) A solid waste drsposal facility designed exclusrvely for
the disposal of waste generated by a pulp mill, paper mill,
foundry, prospecting or mining operation, electric or process
steam generating facility or demolition activity.

(b) A hazardous waste disposal facility.

(4) “Refuse” means combustible-and noncombustible rub-
bish, including, but not limited to, paper, wood, metal, glass,
cloth and products thereof; litter and street rubbish, ashes;
and lumber, concrete and other debris resulting from the
construction or demolition of structures. .

(4g) “‘Resource conservation and recovery act”” means the
federal resource conservation and recovery act, 42 USC 6901
to 69911, as amended on November 8, 1984.

(4r) “Solid waste disposal” means the discharge, deposit,
injection, dumping or placing of any solid waste into or on
any land or water. This term does not include the tr: anspor ta-
tion; storage or treatment of solid waste.

(5) “Solid waste facility” means a facility for solid waste
treatment, solid waste storage or solid waste disposal; and
includes commercial; industrial, municipal, state and federal
establishments or operations such as, without limitation
because of enumeration, sanitary landfills, dumps, land
disposal sites, incinerators, transfer stations, storage facili-
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ties, collection and transportation services and processing,
treatment and recovery facilities. This term includes the land
where the facility is located. This term does not include a
facility for the processing of scrap iron, steel or nonferrous

metal using large machines to produce a principal product of

scrap metal for sale or use for remelting purposes. This term
does not include a facility which uses large machines to sort,
grade, compact or bale clean wastepaper, fibers or plastics,
not mixed with other solid waste, for sale or use for recycling
purposes. This term does not include an auto junk yard or
scrap metal salvage yard.

(6) ““Solid waste management” means planning, organiz-
ing, financing, and implementing programs to effect the
reduction, storage, collection, transporting, processing, re-
use, recycling, compostrng, energy recovery from or final
drsposal of solid wastes in a sanitary, nuisance-free manner.

(7) “Solid waste management plan” means a plan prepared
to provide for solid waste management... '

(79) “Solrd waste storage” means the holding of solid
waste for a temporary period, at the end of which period the
solid waste is to be treated or disposed.

(7r) “Sohd waste treatment’” means any method, technique
or process which is desrgned to change the physical, chemical
or. bjological character or composition of solid waste. “Treat-
ment” mcludes incineration. '

(8) “Termination” means the final actions taken by an
owner or operator of a solid or hazardous waste facility when

formal responsibilities for long-term care cease.

History: 1979 ¢. 34 ss 978k, 984rd; 1981 ¢ 374 ss. 20 t0 27, 148; 1983 a. 425,
426; 1987-a. 384; 1989 a 335

Vrolanon of rules promulgated under 144 43 and 144 44 does not give rise
to private right of action. Fortier v. F]ambeau Plastics, 164 W (2d) 639, 476
NwW (2d) 593 (Ct. App. 1991), -

144.431  Solid waste; powers and duties. (1) The depart-
ment shall: -

(a) Promulgate rules implementing and consistent with ss.
14443 10 144.47.

‘(b): Encourage voluntary cooperatron by persons and
affected ‘groups to achieve the purposes of ss. 14443 to
144:47.

C o (©) Encourage local units of government to handle solid
waste disposal problems within their respective jurisdictions
and on a regional basis, and provide technical and consulta-
tive ‘assistance for that purpose.

(d) Collect and disseminate mformatron and conduct edu-
cationaland training programs relatmg to the purposes of ss.
144.43t0 144.47.

(e) Or ganize a comprehensive and mtegrated program to
enhance the 'quality,  management and protectron of the
state s land and water resources:

A(f) Provide technical :assistance for the closure of a solid
waste - disposal facility that is a nonapproved facility, as
defined in s. 144.441 (1) (c).

(2) The departiment may:

(a) Hold hearings relating to any aspect of the admrnrstra-
tion of ss.. 144:43 to 144.47 and, in connection therewith,

.compel the attendance of wrtnesses and the production of

evidence.

+-(b) Issue orders to effectuate the purposes of ss. 144.43 to
144.47 and enforce the same by all approprrate administrative
and judicial proceedings. -

(¢) Secure necessary scientific, technical; ‘administrative
and operational services, including ]aboratory facilities, by
contract or.otherwise.

+:(d)” Advise, .consult, contract’ and cooperate with other
agencres of the state; local governments, industries, other
states, interstate or interlocal agencies, and the federal gov-
eérnment, and with interested persons or groups.
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(e) Inspect solid waste facility construction projects- to
determine compliance with ss. 144.43 to 144.47 and rules
promulgated and licenses issued under those sections.

History: 1979 ¢. 34; 1987 a. 27; 1989 a. 335,

144.432 Federal aid. Subdivisions of this state and interlo-
cal agencies may make application for, receive, administer
and expend any federal aid for the development and adminis-
tration of programs related to solid waste facilities if first
submitted to and approved by the department. The depart-
ment shall approve any such application if it is consistent with
the purposes of ss. 144.43 to. 144,47 and any other applicable
requirements of law.
History: 1979 c. 34; 1981 ¢ 374 s 148.

144.433 . Confidentiality of records. (1) RECORDS. Except as
provided under sub. (2), any records or other information
furnished to or obtained by the department in the administra-
tion of ss. 144.43 to 144.47 and 144.96 are public records
subject to s. 19.21.

(2) CONFIDENTIAL RECORDS. (a) Application. 1. An owner o1
operator of a solid waste facility may seek confidential
treatment of any records or other information furnished to or
obtained by the department in the administration of ss.
144.43 to 144.47 and 144.96.

2. A licensed hauler who transports solid waste to a facility
listed in s. 144.453 (1) may seek confidential treatment of
inf'ormation submitted under s. 144.453 (1) (d).

(b) Standards for grantzng confidential status. Except as
provided under par. (c), the department shall grant confiden-
tial status for any records or information received by the
department and certified by the owner or operator of the
solid waste facility or by the licensed hauler as relating to
production or sales figures or to processes or production
unique to the owner or operator of the solid waste facility or
which would tend to adversely affect the competitive position
of the owner or operator if made public.

(¢) Emission data, analyses and summaries. The department
may not.grant confidential status for emission data. Nothing
in this subsection prevents the department from using records
and other information in compiling or publishing analyses or
summaries relating to the general condition of the environ-
ment if the analyses or summaries do not 1dent1fy a specific
owner or operator or the analyses or summaries do not reveal
records or other information granted confidential status.

(d) Use of confidential records. Except as provided under
par. (c) and this ‘paragraph, the department or the depart-
ment of justice may use records and other information
granted confidential status under this subsection only in the
administration and enforcement of ss. 144.43 to 144.47 and
144.96. The department or the department of justice may
release for general distribution records and other information
granted confidential status under this subsection if the owner
or operator expressly agrees to the release. The department or
the department of justice may release on a limited basis
records and other information granted confidential status
under this subsection if the department or the department of

justice is directed to take this action by a judge or hearing

examiner under an order which protects the confidentiality of
the records or-other information. The department or the
department of justice may release to the U:S. environmental
protection agency, or its authorized representative, records
and other information granted confidential status under this
subsection if the department or the department of justice
includes in each release of records or other information a
request to the U.S. environmental protection agency, or its
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authorized representative, to protect the conﬁdentiality of

the records or other information.
History: 1979 ¢. 34; 1979 ¢. 221 5. 2202 (39); 1981.¢c. 374; 1987 a. 384; 1989 a
335.

144.434 Inspections. Any officer, employe or authorized
representative of the department may enter and inspect any
property, premise or place on or at which a solid waste facility
is located or is being constructed or installed, or inspect any
record relating to solid waste management of any person who
generates, transports, treats, stores or disposes of solid waste,
at any reasonable time for the purpose of ascertaining the
state . of compliance with ss. 144.43 to 144.47 and rules
promulgated under those sections. No person may refuse
entry or access to any officer, employe or authorized repre-
sentative of the department who requests entry for purposes
of inspection, and who presents appropriate credentials. No
person may obstruct, hamper- or interfere with any such
inspection. The department, if requested, shall furnish to the
owner or operator of the premises a report setting forth all
facts found which relate to compliance status.
History: 1979 ¢ 34;.1981 ¢ 374 s 148; 1987 a 384.

144.435 Solid waste management standards. (1) The de-
partment shall promulgate rules establishing minimum stan-
dards for the location, design, construction, sanitation, oper-
ation, monitoring and maintenance of solid waste facilities.
Following a public hearing, the department shall promulgate
rules relating to the operation and maintenance of solid waste
facilities as it deems necessary to ensure compliance and
consistency with the purposes of and standards established
under the resource conservation and recovery act, except that
the rules relating to open burning shall be consistent with s.
144.436. The rules promulgated under this subsection shall
conform to the rules promulgated under sub. (2)

(2) With the advice and comment of the metallic mining
council, the department shall promulgate rules for the identi-
fication and regulation of metallic mining wastes. The rules
promulgated to identify metallic mining wastes and to regu-
late the location, design, construction, operation and mainte-
nance of facilities for the disposal of metallic mining wastes
shall be in accordance with any or all of the provisions under
this chapter and chs. 30 and 147. The rules shall take into
consideration the special requirements  of metallic mining
operations in the location, design, construction, operation
and maintenance of facilities for the disposal of metallic
mining wastes as well as any special environmental concerns
that will arise as a result of the disposal of metallic mining
wastes. In promulgating the rules, the department shall give
consideration to research, studies, data  and recommenda-
tions of the U.S. environmental protection agency on the
subject of metallic mining wastes arising from the dgency’s
efforts to implement the resource conservation and recovery
act.

(3) (a) The department shall, by rule, establish a program
for the certification of persons participating in or responsxble
for-.the operation of solid waste disposal facilities, The
department-shall do all of the following:

1. Identify those -persons or positions involved in the
operation of a solid waste disposal facility who are required
to obtain certification.

- 2; Establish the requirements for and term of mmal
certification and requirements for recertification upon expi-
ration of that term. At a minimum, the department shall
require applicants to complete a program of training and pass
an examination in-order to receive initial certification.
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3. Establish different levels of certification and require-
ments for certification for different sizes or types of facilities,
as the department determines is appropriate.

4. Impose fees for the operator training and certification
program.

5. Require that there be one or more certified operators on
the site of a solid waste disposal facility, except for a facility
designed for the disposal of high-volume industrial waste, as
defined in s 144.44 (7) (a) 1, at all times during the facility’s
hours of operation.

(b) The department may not apply the requirements estab-
lished under par. (a) to a nonapproved facility, as defined in s.
144,441 (1) (c), until January 1, 1992.

(c) The training required under par. (a) 2 may be con-
ducted by the department or by another person with the
approval of the department.

(d) The department may suspend or revoke a solid waste
disposal facility’s operating license if persons at the facility
fail to obtain certification required under par. (a) 1 or for
failure to have a certified operator on the site as required
under par. (a) 5.

(e) The department may suspend or revoke an operator’s
certification for failure to comply with ss. 144.43 to 144.47,
rules promulgated under those sections or conditions of
operation made applicable to a solid waste disposal facility by
the department.

(4) (a) No personengaged in the coristruction, operation or
maintenance. of a solid waste disposal facility or hazardous
waste disposal facility may dismiss, discipline, demote, trans-
fer, reprimand, harass, reduce the pay of, discriminate
against or otherwise rétaliate against any employe, o1
threaten to take any of those actions, because the employe
reported to any supervisor, appointing authority, law en-
forcement official, member of the governing body of the local
governmental unit in which the solid waste disposal facility or
hazardous waste disposal facility is located or the department
any information gained by the employe which the employe
reasonably believes demonstrates a violation of ss. 144.43 to
144.47 or rules promulgated under those sections.

(b) Paragraph (a) does not restrict the right of an employer
to take appropriate disciplinary action against an employe
who knowingly makes an untrue statement or discloses
information the disclosure of which is expressly prohibited by
state or federal law.

(¢) 1. Anyemploye who believes that his or her rights under
par. (a) have been violated may, within 30 days after the
violation occurs or the employe obtains knowledge of the
violation, whichever is later, file a written complaint with the
department specifying the nature of the retaliatory action or
threat of retaliatory action and requesting relief. The depart-
ment shall investigate the complaint and shall determine
whether there is probable cause to believe that a violation of
par. (a) has occurred. If the department finds that probable
cause exists, it shall attempt to.resolve the complaint by
conference, conciliation or persuasion. If the complaint is not
resolved, ‘the department shall proceed with notice and a
contested case hearing on the complaint as provided in ch.
227. The hearing shall be held within 60 days after receipt of
the complaint by the department, unless the parties to the
proceeding agree otherwise,

2. The department shall issue its decision and order on the
complaint within 30 days after the hearing. If'the department
finds that a violation of par. (a) has occurred, it may order the
employer to take action to remedy the effects of the violation,
including reinstating the employe, providing back pay to the
employe or taking disciplinary action against employes re-
sponsible for the violation.
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(d) This. subsection does not limit other protections or
remedies.available to an employe, including those granted by
ordinance, statute, rule, contract or collective bargaining

agreement. - .
History: 1975 c. 83 1977 ¢ 377; 1979 c. 34 ss. 984rb, 2102 (39) (g); Stats
lg79s 144435 1981¢.86s 71: 1981 ¢ 374 1983 a 410 1989 a. 335, 1991 a

144.436 Solid waste open burning standards. (1) As used
in this.section:

- (a) “Air curtain destructor’’ means a solid waste disposal
operation.that combines a fixed wall open pit and a mechani-
cal air supply which uses an excess of oxygen and turbulence
to accomplish ‘the smokeless combustion of clean wood
wastes and similar combustible materials.

(b).“Open burning” means combustion in which the by-
products thereof are emitted directly into the ambient air
without passing through a stack or chimney. Open burning
does: not linclude the combustion occurring at a properly
operated air curtain destructor.

(c) “Population equivalent” means the population equal to
the sum of the populatxon of the geographical area based on
the most recent census data, or department of administration
census data used for tax sharmg purposes, plus the seasonal
population not included in the census data, plus one person
per 1,000 pounds per. year of industrial, commercial and
agricultural waste

(2) The department shall grant licenses for the open
burning of solid waste at the licensee’s solid waste disposal
facilities if:

(a) The open burning. operation serves a population
equivalent of less than 10,000 or, if the operation is controlled

by more than one municipality, a population equivalent of

less than 2,500 for each additional controlling municipality.
The department shall give consideration to seasonal varia-
tions_ in populatlon in granting partial yearly burning
exemptions. .~

(b) All portions of the licensed operatxon are greater than
one-fourth mile from any residence or place of public gather-
ing, or written consent is obtained from all residents and
proprietors within one-fourth mile thereof.

(c) The open burning does not include the burning of wet
combustible rubbish, garbage, oily substances, asphalt,
plastic or rubber products and, if the open burning operation
serves a population equivalent of more than 2,500, the open
burning includes only wood and paper which 1s separated
from other solid waste.

(d) The open burning operation is supervised by ‘an
attendant.

(© The open burning operation is accompllshed in a
nuisance-free manner and does not create hazards for adja-
cent properties.

(f) Adequate firebreaks are provided and pxovmon ismade

to obtain the services: of the local fire protection agency if

needed..

* (g) The open burning operation is not in violation of any
federal air pollution control rules, or any state air pollution
control rules required to be adopted under applicable federal

laws or regulations.
History: 1975¢ 83; 1979c 34s 984rf Stats. 1979s. 144 436; 1981 c. 374 ss
3lm 3s, 148

144 437 Solid waste management. (1) Each county board
individually or jointly with another county board may pre-
pare and adopt ‘a county solid waste management plan
consistent with state criteria.

(2) All county plans shall be submltted to the department '

for review. Within 90 days after submittal, the department
shall approve or disapprove the plans. During its review, the
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department shall consult with the appropriate regional plan-
ning commission or. other planning agency to determine
whether any facility use and operation is in conflict with any
plans adopted by such agency.

(3) The department shall by rule adopt county solid waste
management criteria for the development of the plans permit-

ted under this section.

History: 1971 ¢. 130; 1973.¢c. 305; 1975 ¢. 20 1977¢. 377, 1979 ¢. 34 s 984rt;
Stats. 1979s 144.437; 1981 c 374's. 148; 1983 a 27

144.438 Exemption for certain alcohol fuel production
systems. (1) DEFINITIONS, As used in this section:

(a) “Distillate waste product” means solid, semisolid or
liquid by-products or wastes from the distillation or function-
ally equivalent process of an alcohol fuel production system.

(b) “Environmentally sound storage facility” means a
facility, including a holding lagoon, which is used to store
distillate waste products so that no waste products from the
facility enter or leach into. thé waters of the state.

(c) “Private alcohol fuel production system” means an
alcohol fuel production system from which no alcohol is sold
and from which all the alcohol is used as a fuel by the owner.

(2). ExempTION, No- permit, license or plan approval is
required under this chapter for the owner of a private alcohol
fuel production system to establish, construct or operate a
system - for the treatment, storage or disposal of distillate
waste-products if the distillate waste product.is stored in an
environmentally sound storage facility and disposed of using
an environmentally safe land spreading technique and-the
storage, treatment or dxsposal is confined to the property of
the owner, .

History: 1979 ¢. 221.

144.439 Solid waste storage. No person may store or
cause the storage of solid waste in'a manner which causes
environmental pollution.

History: 1981 ¢. 374

144.44 Approval process; operatmg Ilcense (1) DeFInI-
TIONS. As used in this section:

(a) “Approved facility’” has the meaning given in s. 144.441
(M ().

-(am) “Class 1 proceeding” has the meaning specified under
s. 227.01 (3) (a). ' '

(b) “Contested case” has the meaning specxfled under s.
227 01 (3).

(bm) “Hazardous constituent” means'any constituent des-
ignated by the department under s. 144 62 (2) (c).

(c) “Informational hearing” means a hearing conducted,
under s. 227.18.

(d) “Release” has the meaning given under s. 144.735 (1)
(b).- . v

(e) “Surface impoundment” has the meaning given under
s. 144,735 (1) (d).. ‘

{ic) INITIAL SITE REPORT. {(a) [nitial site veport required
Prior to constructing a landfill, the person who seeks to
construct the facility shall submit to the department an initial
site report. The department shall specify by rule the minimum

contents of an initial site report.

(b) Determination if initial site report is complete. Within 30
days after:an initial site report is submitted, the department
shall either determine that the initial site report is complete or
notify the applicant in writing that the initial site report is not
complete and specify.the information which is required to be
submitted before the initial site. report is complete. The
department shall notify the applicant in wrltmg when the
initial site report is complete.
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{(1m) LocAL APPROVAL. '(a) Defmmon As used in this
subsection, “local approval’ has the meaning specified under
s. 144.445 (3) (d).

(b) Application for local approvals required Prior to con-
structing a solid waste disposal facility or hazardous waste
facility, the applicant shall submit a written request for the
specification of all applicable local approvals to each affected
municipality. Within 15 days after the receipt of a written
request from the applicant, a municipality shall specify all
local approvals for which applications are required or issue a
statement that there are no applicable local approvals. Prior
to-constructing a solid waste disposal facility or a hazardous
waste facility, the ‘applicant shall apply for each local ap-
proval required to construct the waste handlmg portion of the
facility.

(bn) ‘Standard notice. The waste facility siting board shall
develop and print a standard notice designed to inform an
affected mumc1pa11ty of the time limits and requirements for
participation in the negotiation and arbitration process under
s. 144,445, An applicant shall submit a copy of this standard
notice; if it has been prmted w1th any written request
submltted under par. (b). -

(c) Attempts to obtain local appr‘ovvals required. Following
applications for local approvals under par. (b) and prior to
submitting a feasibility report, any applicant subject to s.
144.445 shall unidertake all reasonable procedural steps nec-
€ssary to obtain each local approval required to construct the
waste handling portion of the facility except that the appli-
cant'is not fequired to seek judicial review of decisions of the
local unit of government.

(d) Waiver of local approvals. If a local approval precludes
or inhibits the ability of the applicant to obtain data required
to be submitted under sub. (1¢) (a) or in a feasibility report or
environmental impact report, the applicant may petition the
department to waive the applicability of the local approval to
the applicant. If a petition is received, the department shall
promptly schedule a hearing on the matter and notify the
local government of the hearing, If the department deter-
mines at the hearing that the local approval is unreasonable,
the department shall waive the applicability of the local
approval to the applicant.

(e) Compliance required. Except as provided under par. (d),
no person may construct a solid waste disposal facility or a
hazardous waste facility unless the person complies w1th the
requuements of pars. (b) and (c).

(2) FeasBILITY REPORT. (a) Feasibility report required.
Prior to constructing a solid waste disposal facility or a
hazardous waste facility the person who seeks to construct
the facility shall submit to the department a feasibility report.

(b) Local approval applzcanon prerequisite. Except as pro-
vided under par. (c), no person subject to s. 144.445 may
submit a feasibility report until the latest of the following
" periods:

1. At least 120 days after the person submits applications
ffo: all applicable local approvals specified as required by the

municipality under sub. (1Im) (b).

2. At least 120 days after the receipt by the applicant of a
statement-by the mumcxpahty that there are no apphcable
local approvals. -

3. At least 120 days after the deadline for the mumc]pal
response under sub. (Im) (b) if the municipality does not
respond within that time limit.

_(¢) No prerequisite for certain mining facilities An operator
ehgaged in mining, as defined under s. 144.81 (5),on May 21,
1978, may, but is not required to, submit a feasibility report
for any solid waste disposal facility for waste resulting from
those mining operations.
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(d) Compliance required. No person may construct a solid

waste disposal facility or a hazardous waste facility unless the

person complies with the requirements of this subsection.

(e) Notification of proposed facility Immediately upon
receipt of a feasibility report the department shall send a
notice to the persons specified under sub. (4m) containing a
brief description of the proposed facility and a statement that
the applicant is required to send a copy of the feasibility
report after it is determined to be complete by the
department.

(f) Contents of feasibility reports; preparation. The depart-
ment shall specify by rule the minimum contents of a feasibil-
ity report and no report is complete unless the specified
information is provided by the applicant. In addition to the
requirements specified under par. (fm), the rules may specify
special requirements for a feasibility report relating to any
hazardous - waste facility. The department may require a
feasibility report to be prepared by a registered professional
engineer. A feasibility report shall include:

1. A general summary of the site characteristics as well as
any specific data the department requires by rule regarding
the site’s topography, soils, geology, groundwaters and sur-
face waters and other features of the site and surrounding
area.

2. Preliminary engineering design concepts including the
proposed design capacity of the facility and an indication of
the quantities and characteristics of the wastes to be treated,
stored or disposed. »

3. A description of how the proposed facility relates to any
applicable: county solid waste management plan approved
under s. 144.437.

4:A descnptlon of the adv1501y process undertaken by the
applicant prior to submittal of the feasibility report to
provide information to the public and affected municipalities
and to solicit public opinion on the proposed facility.

5. The proposed date of closure for the facility.

6. Sufficient information to make the determination of
need for the facility under this subsection unless the facility is
exempt under par. (nr).

7. An analysis of alternatives to the'land disposal of waste
including waste reductlon reuse, recycling, compostmg and
energy recovery.

8-A descrlptlon of any ‘waste reduction incentives and
recycling services to be instituted  or provided with the
proposed facility.

(fm) Certain hazardous waste facilities; additional require-
ments. A feasibility report for a hazardous waste disposal
facility or surface impoundment shall include a list of all
persons living within 0.5 mile of the facility and information
reasonably ascertainable by the applicant on the potential for
public exposure to hazardous waste or hazardous constitu-
ents through releases from the facxllty including, but not
limited to, the following:

1. A description of any releases that may be expected to
resuit from notrmal operations or accidents at the facility,
including reléases associated w1th transportation to or from
the facility.

2. A description of the p0551ble ways that humans may be
exposed to hazardous waste or hazardous constituents as a
result of a release from the facility, including the potential for
groundwater or surface water contamination, air emissions
or food chain contamination.

3. The potential extent and nature of human exposure to
hazardous waste ‘or hazardous constituents that may result
from a release:

(2) Determination if a feaszbzltty report is complete. Within
60 days after a feasibility report is submitted, the department
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either shall determine that the feasibility report is complete or
shall notify the applicant in writing that the feasibility report
is not complete and specify the information which is required
to be submitted before the feasibility report is complete.

(h) Distribution of feasibility report. At the same time an
applicant submits a feasibility report to the department, the
applicant shall submit a copy of that feasibility report to each
participating municipality under s. 144.445 (6) (b). Immedi-
ately after the applicant receives notification of the depart-
ment’s determination that the feasibility report is complete,
the applicant shall distribute copies of the feasibility report to
the persons specified under sub. (4m).

(i) Preliminary determination if environmental impact state-
ment is required. Immediately after the department deter-
mines that the feasibility report is complete, the department
shall issue a preliminary determination on whether an envi-
ronmental impact statement is requiréd under s.:1.11 prior to
the determination of feasibility. If the department determines
after review of the feasibility report that a determination of
feasibility cannot be made without an environmental impact
statement or'if the department intends to require an environ-
mental impact report under s. 23.11 (5), the department shall

notify the applicant in writing-within the 60-day period of

these" decisions .and shall commence the process required
under s. I.11:or 23.11 (5).- .

() Environmental impact statement process. If an environ-
mental impact statement is-required, the department shall
conduct the hearing required under s. 1.11 (2) (d) in an
appropriate place.it ‘designates in a county, city, village or
town which would be substantially affected by the-operation
of the proposed-facility. The hearing on the environmental
impact statement is.not-a contested case. The department
shall issue its determination of the adequacy of the environ-
mental impact statement within 30 days after the close of the
hearing. Except as provided under s: 144.836, the department
shall complete any environmental impact statement process
required under s.-1.11 before proceeding with the feasibility
report review. process. under par. (k) and subs. (2g) and (2r).

(k) Notification on.feasibility report and preliminary envi-
ronmental impact statement decisions: Immediately after the
department issues a preliminary:determination that an envi-
ronmental impact statement is not required or, if it is re-
quired, immediately.after the department issues the environ-
mental impact statement; the department shall publish a class
1 notice under ch. 985 in the official newspaper:designated
under's. 985.04 or 985.05, or,.if none exists, in a newspaper
likely. to give notice in the area of the proposed facility. The
notice shall include a statement that the feasibility report and
the environmental impact statement process are complete.
The notice shall invite the submission of written comments by
any person within .30 days after the notice for a solid waste
disposal facility or within 45 days after the notice for a
hazardous waste facility is published. The notice shall de-
scribe the methods by which a hearing may be requested
under pars. (L) and (m). The department shail distribute
copies of the notice to the persons specified under sub. (4m).

(L) Request for an informational hearing -Within 30 days
after the notice under par. (k) is published for a solid waste
disposal facility, or within 45 days after the notice under par.
(k) is published for a hazardous waste facility, any county,
city, village or town, the applicant or any 6 or more persons
may file a written request for an informational hearing on the
matter: with the: department. The request shall indicate the
interests of the municipality or persons who file the request
and state the reasons why the hearing is requested.

(m) Request for treatment as a contested case - Within 30
days after the notice under par. (k) is published for a solid
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waste -disposal facility, or within 45 days after the notice
under.par. (k) is published for a hazardous waste facility, any
county, city, village or town, the applicant or.any 6 or more
persons may file a written request that the hearing under par.
(L) be treated as a contested case, as provided under s. 227.42.
A county, city, village or town, the applicant or any 6 or more
persons have a right to have the hearing treated as a contested
case only if:

1. A substantial interest of the person requesting the
treatment of the hearing as a contested case is injured in fact
or threatened with injury by the department’s action or
inaction on the matter;

2. The injury to the person requesting the treatment of the
hearing as a contested case is different in kind or degree from
injury to the general public caused by the department’s action
or inaction on the matter; and

3. There is a dispute of material fact.

(n) Criteria for determination of feasibility; environmental
impact. 1. A determination of feasibility shall be based only
on ss. 14443 to 14447 and 144.60 to 144.74 and rules
promulgated under those sections. A determination of feasi-
bility for a facility for the disposal of metallic mining waste
shall be based only on ss. 144.43 to 144.47 and 144.60 to
144.74 and rules promulgated under those sections with
special consideration given to s. 144 435 (2) and rules promul-
gated under that section.

2. If there is a negotiated agreement or an arbitration

award prior to 1ssuance of the determination of feasibility, the
final determination of feasibility may not include any item
which is less stringent than a corresponding item in the
negotiated agreement or arbitration award.
3. The department may receive into evidence at a hearing
conducted under sub. (2g) or (2r) any environmental impact
assessment or environmental impact statement for the facility
prepared under s. 1.11 and any environmental 1mpact report
prepared under s. 23.11 (5). The adequacy of the environmen-
tal impact assessment, environmental impact statement or
environmental impact report is not sub]ect to challenge at
that hearing.

4. The department may not approve a feasibility report for
a solid or hazardous waste disposal facility unless the design
capacity of that facility does not exceed the expected waste to
be disposed of at that facility within 15 years after that facility
begins operation. The department may not approve a feasi-
bility report for a solid or hazardous waste disposal facility
unless the design capacity of that facility exceeds the expected
waste to be disposed of at that facility within 10 years after
that facility begins operation except that this condition does
not apply to the expansion of an existing facility.

(nm) Determination of need; issues conisidered. A fea51b1hty
report shall contain an évaluation to justify the need for the
proposed facility unless the facility is exempt under par. (nr).
The department shall consider the following issues in evaluat-
ing the need for the proposed facility:

1. An approximate service area for the proposed facility
which takes into account the economics.of waste collection,
transportation and disposal.

2. The quantity of waste suitable for disposal at the
proposed facility generated within the anticipated service
area.

3. The design capacny of the followmg facilities located
within the anticipated service area of the proposed facility:

a. Approved facilities, as defined under s. 144.441 (1) (a),
including the potential for expansion of those facilities on
contiguous property already owned or controlled by the
applicant.
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b. Nonapproved facilities, as defined under s. 144.442 (1)
(c), which are environmentally sound. It is presumed that a
nonapproved- facility is not environmentally sound unless
evidence to the'contrary is produced.

¢. Other proposed facilities for which feasibility reports are
submitted and determined to be complete by the department

d. Facilities for the recycling of solid waste or for the
recovery of resources from solid waste which are licensed by
the department.

e. Proposed facilities for the recycling of solid waste or for
the recovery of resources from solid waste which have plans
of operation which are approved by the department.

f. Solid waste incinerators licensed by the department.

~g. Proposed solid waste incinerators which have plans of

operation which are approved by the department.

4. If the need for a proposed municipal facility cannot be
established under subds. 1 to 3, the extent to which the
proposed facility is needed to replace other facilities of that
municipality at the time those facilities are projected to be
closed in the plans of operation. .

(nr). Determination of need; exempt facilities. Paragraphs
(f).6, (n) 4, (nm) and (om) do not apply to:

1. Any facility which is part of a prospecting or mining
operation with a permit under s. 144.84 or 144.85.

2. Any solid waste disposal facility designed for the
disposal of waste generated by a pulp or paper mill.

(nu) Maximum number of facilities. 1. Except as provided
in'subd. 2, the department may not issue a favorable determi-
nation of feasibility for a solid waste disposal facility in a 3rd
class city if 2 or more approved facilities that are solid waste
disposal facilities are in operation within the city in which the
solid waste disposal facility is proposed to be located.

2. The prohibition in subd. 1 does not apply to an
expansion of or addition to an existing approved facility that

is a solid waste disposal facility by the.owner or operator of

the existing approved facility on property that is contiguous
to the property on which the existing approved.facility  is
located and that is owned or under option to lease or
purchase by the owner or operator of the existing approved
facility.

(o) Contents of final determination of feasibility. The de-
partment shall issue a final determination of feasibility which
shall state the findings of fact and conclusions of law upon
which it is based. The department may condition the issuance
of the final determination of feasibility upon special design,
operational or other requirements to be submitted with the

plan of operation under sub. (3). The final determination of

feasibility shall specify the design capacity of the proposed

facility. The issuance of a favorable final determination of

feasibility constitutes approval of the facility for the purpose
stated in the application but does not guarantee plan ap-
proval under sub. (3) or licensure under sub. (4)

(om) Issuance of determination of need. Except for a fac1hty
which is exempt under par. (nr), the department shall issue a
determination of need for the proposed facility at the same
time the final determination of feasibility is issued. If the
department determines that there is insufficient need for the
facility, the applicant may not construct or operate the
facility.

(p) Issuance of final determination of feasibility. Except as
provided under par. (q), if no hearing is conducted under sub.
(2g) or (2r), the department shall issue the final determination
of feasibility within 60 days after the 30-day or 45-day period
under par. (m) has-expired.

(q) Issuance of final determination of feaszbtlzty in certain
situations involving utilities and mining. If a determination of
feasibility is required under s. 196 491 (2m), the issuance of a
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final determination of feasibility is subject to the time limits
under s. 196491 (3) (f) and (ff). If a determination of
feasibility is required under's. 144.836, the issuance of a final
determination of feasibility is subject to the time limits under
s.'144.84 (3) or 144.85 (5), whichever is applicable.

(2g) INFORMATIONAL HEARING. (a) Applicability This sub-
section applies if no request for the treatment of the hearing
as a contested case is granted and if:

1. An informational hearing is requested under sub. (2) (L)
within the 30-day or 45-day period; or

2. No hearing is requested under sub. (2) (L) within the 30-
day or 45-day period but the department determines that
there is substantial public interest in holding a hearing.

(b) Nonapplicability; hearing conducted as a part of certain
mining hearings. Notwithstanding par. (a) this subsection
does not apply if a hearing on the feasibility report is
conducted as a part of a hearing-under s.. 144 836 and the time
limits, notice and hearing provisions in that section supersede
the time limits, notice and hearing provisions under sub. (2)
(j) to (m) and this subsection.

(c) Informational hearing. The department shall conduct
the informational hearing within 60 days after the expiration
of the 30-day or 45-day period under sub. (2) (L). The
department shall conduct the informational hearing in an
appropriate place designated by the department in a county,
city, village or town which would be substantially affected by
the operation of  the proposed facility.

(e) Issuance of final determination of feasibility. Except as
provided under sub. (2) (q), the department shall issue a final
determination of feasibility within 60 days after the informa-
tional hearing under this subsection is adjourned.

(2r) HEARING CONDUCTED AS A CONTESTED CASE. (a) Appli-
cability. This subsection applies only if'a person requests the
treatment of the hearing as a contested case under sub. (2) (m)
within the 30-day or 45-day period and has a right to a
hearing under that subsection. Any denial of a request for the
treatment of the hearing as a contested case received within
the 30-day or 45-day period under sub. (2) (m) shall be in
writing, shall state the reasons for denial and is an order
reviewable'under ch. 227. If the department does not enter an
order granting or denying the request for the treatment of the
hearing as a contested case within 20 days after the written
request is filed, the request is:deemed denied.

(b).Nondpplicability. Notwithstanding par. (a), this section
does not apply if a heéaring on the feasibility report is
conducted as a part of a hearing under s. 144.836 and the time
limits, notice and hearing. provisions under that section
supersede the time limits, notice and hearing provisions under
sub. (2) (j) to (m) and this.subsection.

(d) Time limits. Except as provided under sub. (2) (q):

1. The division of hearings and appeals in the department
of administration shall schedule the hearing to be held within
120 days after the expnatlon of the 30-day or 45-day period
under sub..(2) (m). .

2. The final determination of feasibility shail be issued
within ‘90 days after the hearing is adjourned.

(€) Determination of need, decision by hearing examiner. If a
contested case hearing is conducted under this'subsection, the
secretary shall issue any:decision concerning determination of
need, notwithstanding's. 227.46 (2) to (4). The secretary shall
direct .the hearing examiner- to :certify the record of the
contested .case hearing to him or her without an intervening
proposed decision.. The secretary may- assign responsibility
for reviewing this record and making recommendations con-
cerning the decision to any employe of the department.

(3) PLAN OF OPERATION. (a) Plan of operation required.
Prior to constructing a solid waste disposal facility or a
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hazardous waste facility, the applicant shall submit to the
department a plan of operation for the facility.

(ag) Feasibility report prerequisite. Except as provided
under par. (ar), no person may submit a plan of operation for
a facility prior to the time the person submits a feasibility

report for that facility. A person may submit a plan of

operation with the feasibility report or at any time after the

‘feasibility report is submitted. If a person submits the plan of

operation prior to the final determination of feasibility; the
plan of operation is not subject to review at any hearing
conducted under sub. (2), (2g) or (2r) and is not sub]ect to
judicial review under ss. 227.52 to 227.58 in the review of any
decision under sub. (2), (2g) or (2r).

(am) Feaszbzlzty report; certain facilities. The department
may require the applicant for' a hazardous waste treatment or

storage facility to submit the feasibility report and the plan of

operation at the same time and, notwithstanding pars. (ag),

(D) and (g), both the feasibility report and the plan of

operation shall be considered at-a public hearing conducted
under subs. (2), (2g) and (2r), and both are subject to judicial
review in a single proceeding.

(ar) Feasibility report prerequisite; exception. The owner or
operator of a licensed solid waste disposal facility in existence

on May 21, 1978, may, but is not required to, submit.a plan of

operation. for that facxlny and seek apptoval under this
subsection. An operator engaged in mmmg, as defined under
s. 144.81 (5), on May 21, 1978, may, but is not required to,
submit a plan of operation for any solid waste disposal
facility for waste resulting from those mining operations and
seek approval for that. plan of operation under this
subsection.

_(b) Preparation; contents: The proposed plan of operation
shall be prepared by a registered professional engineer and
shall include at'a minimum a description of the manner of
solid waste disposal or hazardous waste treatment, storage or
disposal-and a statement setting forth the proposed develop-
ment, daily operation;, closing and long-term. care -of .the
facility. The proposed plan of operation shall specify the

method by which the owner or operator will maintain proof

of financial responsibility unders. 144.443. The department
shall specify by rule the minimum contents of a plan of
operation submitted for approval under this subsection and
no plan is complete unless the information is supplied. The
rules may specify special standards for plans of operation
relating to hazardous waste facilities. Within 30 days after a
plan of operation is submitted or, if the plan of operation is
submitted with the feasibility report under par. (ag), within 30
days. after the department issues notice that the feasibility
report is complete, the department shall notify the applicant
in writing if the plan is not complete, specifying the informa-
tion which is required to be submitted before the report is
complete. If no notice is given, the report is deemed complete
on the date of its submission.

(bh) Daily cover. The department shall include in an
approved plan of operation for a municipal waste landfill a
requirement that the operator use foundry sand or shredder
fluff for daily cover at part or all of the municipal waste
landfill for the period specified in-a request from a. person
operating a foundry or a scrap dealer in this state if the
department receives the request prior to approving the plan
of operation under par. (c) and if all of the following
conditions are met: -

1. The foundry operator or scrap dealer agrees to transport
the foundry sand or shredder fluff to the landfill either daily
or on.another schedule acceptable to the municipal waste
landfill operator.
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2. The department approves the use of the foundry sand or
shredder fluff for daily cover at the municipal waste landfill.

3. The municipal waste landfill operator-is not contractu-
ally bound to obtain daily cover from another source.

4, The amount of daily cover to be provided by the
requesting foundry operator or scrap dealer does not exceed
the amount of daily cover required under the plan of opera-
tion for the municipal waste landfill less any daily cover
provided by another foundry operator or scrap dealer.

(). Approval, - disapproval. The department may not ap-
prove or disapprove a plan of operation until a favorable
determination of feasibility has been issued for the facility.
Upon the submission of a complete plan of operation, the
department shall either approve or disapprove the plan in
writing within 90 days or within 60 days after a favorable
determination of feasibility is issued for the facility, which-
ever is later. The determination of the department shall be
based upon compliance with par. (bh) and the standards
established under s. 144.435 or, in the case of hazardous
waste facilities, with the rules and standards established
under s. 144.62. An approval may be conditioned upon any
requirements necessary to comply with the standards. Any
approval may be modified by the department upon applica-
tion of the licensee if newly discovered information indicates
that the modification would not inhibit compliance with the
standards adopted under s. 144.435 or, if applicable, s.
144.62 No plan of operation for a solid or hazardous waste
facility may be approved unless the applicant submits techni-
cal and financial information required under ss. 144.441 and
144.443.

(cm)- No environmental impact statement requzred A deter-
mination under this subsection does not constitute a major
state action unders. 1.11 (2).

(d) Approval; Approval under par. (c) entitles the applicant
to.construct the facility in accordance with the approved plan
for not less than the design capacity specified in the determi-
nation of feasibility, unless the department establishes by a
clear preponderance of the credible evidence that:

1. The facility is not constructed in accordance with the
approved plan;

2. The facility poses a substantial hazard to public health
or welfare; or

3. In-field conditions, not disclosed in the feasibility report
or plan of operation, necessitate modifications of the plan to
comply with standards in effect at the time of plan approval
under s. 144.435 or, if applicable, s. 144.62.

() Failure to comply with plan of operation. Failure to
operate in accordance with the approved plan subjects the
operator to enforcement under s. 144.47 or 144.73. If the
department establishes that-any failure to operate in accord-

‘ance with the approved plan for a solid waste disposal facility
is grievous and continuous, the operator is subject to suspen-

sion, revocation or denial of the operating license under sub.
(4). If the operator fails to operate a hazardous waste facility
in accordance with the approved pian, the department may
suspend, revoke or deny the operating license under sub. (4)

(f) Feasibility report not subject to review. In any judicial
review under ss. 227 .52 to 227.58 of the department’s decision
to approve or disapprove a plan of operation, no element of
the feasibility report, as approved by the department, is
subject to judicial review.

(g)- No right to hearing. There is no statutory right to a
hearing before the department concerning the plan of opera-
tion but the department may grant a hearing on the plan of
operation under s. 144.431 (2) (a).

(4) OPERATING LICENSE, (a) License requirement. No person
may operate a solid waste facility or hazardous waste facility
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unless the person. obtains an operating license from the
department. The department shall issue an operating license
with a duration of ‘one year or more except that the depart-
ment may issue.an initial license with a duration of less than
one vear. The department may deny, suspend or revoke the
operating license of a solid waste disposal facility for failure
to pay fees required under ss. 144.43 to 144.47 or for grievous

and continuous failure to comply. with the approved plan of

operation under sub. (3) or, if no plan of operation exists with
regard to the facility, for grievous and continuous failure to
comply with the standards adopted under s: 144.435. The
department may deny, suspend or tevoke the operating
license of a hazardous waste facility for any reason specified
under s. 144.64 (2) (e). If the license application is for a solid
waste dlsposal facility for solid waste resulting from mining
operations in existence on May 21, 1978, the department shall
make any determination with respect to whether disposal is
being undertaken in an-environmentally sound manner and

shall administer compliance with the licensing requirement of

this subsection in a manner which, with respect to nonhazard-
ous solid waste, does not equire substantial structural modi-
fication -of the existing- facility, expenditure which is not
appropriate- for the nonhazardous nature. of the waste or
interruption. of the mining operation.

‘(am) Environmental impact statement not required. A deter-
mination under this subsection does not constitute a major
state action under-s.’1.11 (2).

-(b) Issuance of initial license. The initial operating license
for a solid waste disposal facility or'a hazardous waste facxllty
shall not be issued unless the facility has been constructed in
substantial compliance with the operating plan approved
under sub. (3). The department may require that compliance
be certified in writing by a registered professional engineer.
The department may by rule require, as a condition precedent
to the issuance of the operating license for a solid waste
disposal facility, that the applicant submit evidence that a
notation of the existence of the factllty has been recorded in
the office of the register of deeds in each county in -which a
portion of the facility is located . -~

(c) Notice, hazardous waste facilities. Before issuing the
initial operating license for a hazardous waste facility, the
department shall give notice of its intent to issue the license by
all of the followmg means:

1. Pubhshmg aclass 1 notlce ‘underch. 985,ina newspaper
likely to give notice in the area where the facility is located.

2. Broadcasting a notice by radio announcement in the
area where the. facility i is located.

3. Providing written notice to each affected mumc1palxty

(d) Feasibility. report and plan of operation not subject. to
review. In any judicial review under ss.227.52 to 227.58 of the
department’s decision to issue or.deny an operating license,

no . element of either the feasibility report or the plan of

opera’tion, as approved by the department, is subject to
‘]LIQlClal review.

* (e) No right to hearing. There is no statutory nght to a
‘hearing before the department concerning the license but the
department may grant a hearmg on the - llcense under s.
144.431 (2) (a). . :

fy Momtormg requirements.1. In thls paragraph ‘moni-
toring” means. activities. necessary to- determine whether
contaminants are present in groundwater, surface water, soil
or air in concentrations that require investigation or remedial
action. “Monitoring” does. not include investigations to
determine the extent of contamination, to collect information

necessary to select or design remedxal action, or to monitor

the performance of remedial actlon
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Im. Upon the renewal of an operating license for a
nonapproved facility, as defined under s. 144.441 (1) (c), the
department may require monitoring ‘at the facility as a
condition of the license. o

2. The owner or operator of a nonapproved facility, as
defined under s, 144.441 (1) (c), is responsible for conducting
any monitoring required under subd. 1m.

3. The department may require by special order the moni-
toring of a closed solid or hazardous waste disposal site or
facility which was either a nonapproved facility, as defined
under s. 144.441 (1) (c), or a waste site, as defined under s.
144,442 (1) (¢), when it was in operation.

4. If the owner or operator of a site or facility subject to an
order under subd. 3 is not a municipality, the owner or
operator is responsible for the cost of conducting any moni-
toring ordered under subd. 3.

5. 1f the owner or operator of a site or facility subject to an
order under subd. 3 is a municipality, the municipality is
responsible for conducting any monitoring ordered under
subd. 3. The department shall, from the environmental fund
appropriation under s 20.370 (2) (dv), reimburse the munici-
pality for the costs of momtotmg that exceed an amount
equal to $3 per person residing in the mumc1pa11ty for each
site or’ facxlxty subject to an order under subd. 3, except that
the maximum reimbursement is $100,000 for each site or
facility. The department shall exclude any monitoring costs
paid under the municipality’s liability insurance coverage in
calculating the municipal cost of monitoring a site or facility.

* 6. The department shall promulgate rules for determining
costs’ ellglble for reimbursement under subd. 5

(g) Closure agreement Any person operating a solid or
hazardous waste facility which is a nonapproved facility as
defined ‘under s- 144.442 (1) (c) may enter into a written
closure agreement at any time with the department to close
the facility on or before July 1, 1999. The department shall
incorporate any closure agreement into the operating license.
The operating license shall terminate ‘and is not renewable if
the operator fails-to comply with the closure agreement.
Upon termination of ‘an operating license under this para-
graph as the result of failure to ‘comply with-the closure
agreement, the department shall collect additional surcharges
and base fees as provided under s. 144,442 (2) and (3) and
enforce the closure under ss. 144.98 and 144.99.

(4e) DAILY ‘cover. Within 12 mofths after receiving a
request from a person operating a foundry or a scrap dealer in
this state, the department shall modify the operating license
issued under sub. (4) (a) to a person operating a municipal
waste landfill to require the operator to use foundry sand
from'the foundry or shredder fluff from the scrap dealer’s
operation as daily cover at part or all of the municipal waste
landfill for a period specified in the request, if all of the
conditions in-sub. (3) (bh) are met.

" (4m) DiSTRIBUTION. One copy of the notice or documents
required to be distributed under this section shall be mailed
to: .

(@) The clerk of each affected municipality.

.“(b) The main public library in each affected municipality.
() The applicant'if the notice or document is not required
to be distributed by the applicant.

(4r) NONCOMPLIANCE WITH PLANS OR ORDERS. (a) In this
subsection, “applicant’” means any natural person, partner-
ship; association or body politic or corporate that seeks to
construct a solid waste disposal facility or hazardous waste
facility under-this section.

(b) The department may not issue a favorable determina-

tion of feasibility, approve a plan of operation or issue an

operating license for a solid waste disposal facility or hazard-
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ous waste facility if the applicant or any person owning a 10%
or greater legal or equitable interest in the applicant or the
assets of the applicant either: -

1. Is named in and subject to a plan approved, or an order
issued, by the department regarding any solid waste facility or
hazardous waste facility in this state and is not in compliance
with the terms of the plan or order; or

2. Owns or previously owned a 10% or greater legal or
equitable interest in a person or the assets of a person who is
named in and subject to a plan approved, or an order issued,
by the department regarding any solid waste facility or
hazardous waste facility in this state and the person is not in
compliance with the terms of the plan or order.

(c) Paragraph (b) does not apply if the person named in
and subject to the plan or order provides the department with
proof of financial responsibility ensuring the availability of
funds to comply with the plan or order using a method under
s. 144443, '

.(6) CLOSURE. At least 120 days prior to the closing of a solid
waste disposal facility or at least 180 days prior to the closing
of a hazardous waste f'acility, the owner or operator shall
notify the department m writing of the intent to close the
facility.

(7). WAIVERS; EXEMPTIONS. (a) Definitions
subsection:

1. “High-volume industrial waste” means fly ash, bottom

ash, paper mill sludge or-foundry process waste.

2. “Recycling” means the process by which solid waste is
returned to productive use as material or energy, but does not
include the collection of ‘solid waste.

(am) Waiver, emergency condition. The department may
waive compliance with any requirement of this section or
shorten the time periods under this section provided to the
extent necessary to prevent an emer gency condition threaten-
ing public health, safety or welfare.

(b) Waiver, research projects. The intent of this paragraph
is to encourage research projects designed to demonstrate the
feasibility of recycling certain solid wastes while providing
adequate and reasonable safeguards for the environment.
The department may waive compliance with the requirements
of ss. 144.43 to 144.47 for a project developed for research
purposes to-evaluate the potential for the recycling of high-
volume industrial waste if the following conditions are met:

1. The project is designed to demonstrate the feasibility of
recycling solid waste or the feasibility of improved solrd waste
disposal methods.

2. The.department determines that the project is unlikely to
violate ‘any law.relating to surface water or groundwater
quality including this chapter or ch. 147 or 160.

3. The department reviews and approves the project prior
to its initiation.

4. The owner or operator of the project agrees to provide
all data, reports and research publications relating to the
prO_]ebL to ur:« ubpal tment.

5. The owner or operator of the prolect agrees to take
necessary action to maintain compliance with surface water
and groundwater laws, including this chapter and chs. 147
and 160 and to take necessary action to regain compliance
with these laws if a violation occurs because of the function-
mg or malfunctioning of the project.

"(c) Exemption from licensing or regulation; development of
improved methods. For the purpose of encouraging the devel-
opment of improved methods of solid waste disposal, the
department may specify by rule types of solid waste facilities
that are niot required to be licensed under this section or types
of solid waste that need not be disposed of at a licensed solid
waste disposal facility.

In this
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(d) Exemption. from regulation, single-family waste
disposal The department may not regulate under this chapter
any solid waste from a single family or household disposed of
on the property where it is generated.

(€) Exemption from licensing; agricultural landspreading of
sludge The department may not require a license under this
section for agricultural land on which nonhazardous sludges
from a treatment work, as defined under s. 147.015 (18), are
land spread for purpose of a soil conditioner or nutrient.

(f) Exemption from licensing,; recycling of high-volume
industrial waste. 1. Any person who generates, treats, stores
or disposes of high-volume industrial waste may request the
department to exempt an individual solid waste facility or
specified types of solid waste facilities from ss. 144.43 to
144.47 for the purpose of allowing the recycling of any high-
volume industrial waste.

2. A person who requests an exemption-under subd. 1 shall
provide any information. requested by the department relat-
ing to the characteristics of the high-volume industrial waste,
the characteristics of the site of the recycling and the pro-
posed methods of recyeling.

3. The department shall approve the requester’s exemptron
proposal if the department finds that the proposal, as ap-
proved, will comply with this chapter and chs. 30, 31, 147,
160 and 162 and ss. 1.11,. 23.40,.59.971, 59.974, 61.351,
61.354, 62.231, 62.234 and 87.30. If the proposal does not
comply with one or more of the requirements specified in this
subdivision, the department shall provide a written statement
describing how the proposal fails to comply with those
requrrements The department shall respond to an applica-
tion for an exemption under this paragraph within 90 days.

4. The department may require periodic testing and may
impose other conditions on any exemption granted under this
paragraph. The department may require a person granted an
exemption under this paragraph to identify the location of
any site where high-volume industrial waste is recycled.

5..a.Each applicant for an-exemption under this paragraph
shall submit a nonrefundable fee of $500 with the application
to cover the department’s cost for the initial screening of the
application. The department may waive this fee if the cost of
the initial screening to the department will be minimai.

.b. The department shall, by rule, establish fees for ap-
proved applications which, together with the $500 applica-
tion fees, shall, as closely as possrble, equal the actual cost of
reviewing applications.

¢. All fees collected under this subdivision shall be credited
to the appropriation under s. 20.370'(2) (dg).

(g) Exemption from regulation; low-hazard waste. 1. The
department shall conduct a continuing review of the potential
hazard to public health or the environment of various types
of solid wastes and solid waste facilities. The department shall
consider information submitted by any person concerning
the potential hazard to public health or the environment of
any type of solid waste.

2. If the department after a review under subd. 1, finds
that regulation under ss.. 144.43 to 144.47 is not warranted in
light of the potential hazard to public health or the environ-
ment, the department shall either:

.a: Promulgate a rule specifying types of solid waste that
need not be disposed of at a'licensed solid waste disposal
facility.

b. On a case-by-case basrs, exempt from regulation under

.ss 144 43 to 144.47 specified types of solid waste facilities

c. Authorize an individual generator to dispose of a

_specified type of solid waste at a site other than a licensed

solid waste disposal facility
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3. The department may require periodic testing of solid
wastes and impose other conditions on exemptions granted
under subd. 2.

(h) Exemption from regulation, animal carcasses. The de-
partment may not regulate under this chapter any animal
carcass buried or disposed of, in accordance with ss. 95.35

and 95.50, on the property owned or operated by the owner of

the carcass, if the owner is a farmer, as defined under's. 102.04
3).

(8) ENFORCEMENT PROCEDURES FOR OLDER FACILITIES. (a)
Notwithstanding s.:144.47, for solid waste facilities licensed
on or before January 1, 1977, that the department believes do
not meet minimum standards promulgated under s. 144.435,
the department may do any of the following:

1. Initiate action under s. 144.72.

2. Refer the matter to the department of justice for
enforcement under s. 144 98,

3. Issue an order relating to the solid waste facility or refuse
to relicense the solid waste facﬂlty using the procedure under
par. (b).

(b) 1. Before issuing an order relating to a solid waste
facility or a decision refusing to relicense a solid waste facility
under-par. (a) 3, the department shall notify the licensee of its

intended action. The licensee, within 30 days after receipt of

the notice, may request a hearing under subd. 2. If the licensee
requests a hearing under subd. 2, it may not withdraw that
request and proceed under subd. 3.

2, If the licensee requests a hearing, the department may
not issue the order or decision until a hearing, conducted as a
class 2 proceeding under ch. 227, is held unless the licensee
has withdrawn the hearing request. The hearing shall be held
in the.county where the facility is located. At the hearing the
department must establish by ‘a preponderance of .all the
available evidence that the facility does not adhere to the
minimum standards promulgated under s. 144.435. If the
hearing examinet’s decision is in favor of the department, or
if the licensee has withdrawn the hearing request, the depart-
ment may issue the order or decision. The order or decision is
subject to judicial review under ch. 227. :

- 3. If the licensee does not request a hearing under subd. 2,
the department shall issue the order or-decision. The licensee
may challenge the order or decision by commencing an action
in circuit court for the county in which the solid waste facility
is located within 15 days after the issuance of the order or
decision. The complaint shall allege that the facility adheres
to- the minimum standards promulgated under s. 144.435.
The licensee shall receive a new trial on all issues relating to
the facility and relicensing of the facility. The trial shall be
conducted by the court without a jury. ,

(9) CoMMERCIAL PCB WASTE STORAGE AND TREATMENT
FACILITIES (a) Definitions. As used in this subsection:

. “*Commercial” means- providing ‘services to per sons
other than the owner or operator.

3. “PCBs” has the meaning specified under $. 144.79 (1).

3. “PCB waste” means any product-containing PCBs, as
defined unders: 144.79 (1) (c), which is subject to regulation
under s. 144.79 after the product becomes a solid waste. This
term also means any material which is contaminated by the
discharge, as defined under-s. 144.76 (1) (a), of a‘substance
containing PCBs ‘subject to regulation under s. 144.76.

(b) ‘Feasibility report and related provisions. Except as
provided under par. (f), no person may establish or construct
a commercial PCB waste storage or treatment facility unless
the person complies with the requirement under subs. (2) to
(2r) in the 'same manner as if the facility were a solid waste
disposal facility including each of the following:
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1.. Submitting a feasibility report under sub. (2) (a) to
determine whether the site has potential for use in establish-
ing a PCB waste storage or treatment facility

2. Complying with requirements for the preparation and
contents of a feasibility report under sub. (2) (f) including any
special requirements for PCB waste storage or treatment
facilities.. .

3. Following the notice, hearing; procedure and: other
requirements under:subs. (2) to (2r) including any environ-
mental impact requirements.

(c) Plan of operation and related provisions. Except as
provided under par. (f), no person may establish, construct or
operate a commercial PCB waste storage or treatment facility
unless the person complies with the requirements under sub.
(3) as if the ‘facility were a solid waste disposal facility
including all of the following:

1. Submitting ‘a plan of operation which complies with
requirements for preparation and contents specified under
sub: (3) (b) including any special requirements for PCB waste
storage or treatment facilities except the department may
waive any requirement for proof of financial responsibility
for long-term care.

2. Constructing the facility in accordance with an ap-
proved plan of operation as required under sub. (3) (d).

3. Operating the facility in accordance with the approved
plan of operation subject to the sanctions under sub. (3) (e).

(d) Financial responsibility requirements. Except as pro-
vided under par. (f), no person may establish or construct a
commercial PCB waste storage or treatment facility unless
the person complies with's. 144.443,

(e) License requirement Except as provided under par. (f),
no person may operate a commercial PCB waste storage or
treatment facility unless the person obtams an operating
license under sub. (4).
~ (f) Exceptions. The department may exempt a person
establishing, constructing or operating certain categories of
facilities which store or treat PCB waste or which store or
treat certain types, amounts or concentrations of PCB waste
from the provisions of this subsection.

(g) Applicability. The subsection applies to any facility
which is not otherwise subject to this section.

(10) LICENSES AND REVIEW FEES. (a) The department shall
adopt by rule a graduated schedule of reasonable license and
review fees to be chat ged for solid waste hcense and review
activities.

(b) Solid waste hcense and review activities consist of
reviewing feasibility reports, plans of operation, closure plans
and license applications, issuing determinations of feasibility,
plan of operation approvals and operating licenses, inspect-
ing construction projects and taking other actions in adminis-
tering this section.

" (¢) The department shall establish solid waste review fees at

‘a level anticipated to recover the solid waste program staff

review costs of conducting solid waste review activities

History: 1977 ¢. 377;:1979 ¢. 34 5. 2102(39) (g); 1979 ¢. 110; 1979 ¢. 221 ss
629m to 630g, 2202 (39); 1979 c. 355; 1981c. 86; 1981 ¢. 374 ss. 33 to 50, 148;
1983 a. 27 ss. 1532m, 2200 (1); 1983 a. 36, 93; 1983 a. 189 s. 329 (16); 1983 a
282, 298; 1983 a..410:ss. 42-t0 47, 2202 (38); 1983 a. 426, 538 1985 a. 29-ss
1954m,.3202 (39); 19852 46;1985a. 1825..57; 19852.217; 1987 a. 27, 384, 403;
1989 a. 31; 1989 a.'56 5. 259; 1989 a. 211, 335; 1991 a. 32, 39.

. ‘DNR requirements for plan of operation were final decisions under 227 15,
1983 stats [now 227.52]; therefore, DNR was required to state its actions in
conformance with 227.10, 1983 stats. [now 227.47]. Right to hearing discussed.
Waste Management of Wxsconsm v. DNR, 128 W (2d) 59, 381 NW (2d) 318
(1986). © .

Where corporanon s facility violates ch. 144, corporate officer responsible
for overall operation of facility is personally liable for violations State v
Rollfink, 162 W (2d) 121, 469 NW (2d) 398 (1991)

See note to 144.43 citing Fortier v. Flambeau Plastics, 164 W (2d) 639. 476
NW (2d) 593 (Ct: App. 1991).

Sub. (2) (nm) 4 doesn’t exempt municipal replacement facilities from the
needs determination 77 Atty. Gen. 81
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144.441 Long-term care. (1) DEFINITIONS. In this section:

“(a) “Approved facility”” means a solid or hazardous waste
disposal facility with an approved plan of operation under s.
144.44 (3) or a solid waste disposal facility initially licensed
within 3 years prior to May 21, 1978, whose owner success-
fully applies, within 2 years after May 21, 1978, for a
determination by the department that the facility’s design and
plan of operation comply substantially with the requirements
necessary for plan approval under s. 144.44 (3).

(b) “Approved mining facility” means an approved facility
which-is part of a mining site, as defined under s. 144.81 (8),
used for the disposal of waste resulting from mining; as
defined under's. 144.81 (5), or prospectmg, as defined under's.
144.81 (12). '

(¢)” “Nonapproved facility” means a licensed solid or
hazardous waste disposal facility which is not an approved
facility.

(1m) STANDARDS. The department shall prescribe by rule
minimum standards for closing, long-term care and termina-
tion of solid waste ‘disposal facilities. or hazardous waste
facilities. The standards and any additional fac111ty specific
requirements designated by the department shall be incorpo-
rated into the plan of.operation prepared under s. 144.44 (3).
The long-term care provisions in an approved plan of opera-
tion may be modified under s. 144.44 (3) (d) 3.

(2) LONG-TERM CARE AND FINANCIAL RESPONSIBILITY; TER-
MINATION. (b) Proof of financial responsibility. 1. Except as
provided in subd. 2, the owner of an approved facility shall
maintain proof of financial responsibility as provided in s.
144.443 during the operation of the approved facility and for
40 years after the-closing of the approved facility unless the
obligation is extended under par. (f). -

2. The owner of an approved facility which ceased to
accept solid waste and  permanently terminated disposal
operations before August 15, 1991, shall maintain proof of
financial responsibility as provided in s. 144.443 for the
period specified in the approved plan of operation.

(¢) Long-term care responsibility for approved facilities.
Notwithstanding s. 144.441 (2) (¢) 1, 1989 stats., the owner’s
responsibility for the long-term care of an approved facility
does not terminate, except that if another person acquires the
rights of ownership and is issued under s. 144.444 (1) a new
operating license for the approved facility, the owner’s re-
sponsibility is- transferred to that other person upon the
issuance of the new operating license.

(f) Extension of obligation to provide proof of financial
responsibility. If the department determines that it is neces-
sary to protect human health or the environment, the depart-
ment -may require the owner of a solid or hazardous waste
disposal facility to provide proof of financial responsibility
for the long-term care of the facility for more than 40. years.
The department shall notify the owner of the extended
obligation to provide proof of financial responsibility before
the expiration of the original 40-year period. The department
shall promulgate rules establishing the procedure used to
determine if it is necessary to protect human health or the
environment. :

(3) IMPOSITION OF TONNAGE FEE ON NONAPPROVED FACILI-
TIES; EXCEPTION; USE. (a) Imposition of tonnage fee Except as
provided -under par. (b), the owner or operator of a nonap-
proved facility shall pay periodically to the department a
tonnage fee for each ton or equivalent volume of solid or
hazardous waste received and disposed of at the facility
during the preceding reporting period. The department may

determine by rule the volume which is equivalent to a ton of

waste.
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(b). Exemption from tonnage fees, certain materials used in
the operation of the facility. Solid waste materials approved
by the department for lining, daily cover or capping or for
constructing -berms, dikes or-roads within a solid waste
disposal facility are not subject to the tonnage fee imposed
under par. (a).

(f) Reduction of or exemption from tonnage fees. The total
annual tonnage fees for all solid waste received by a nonap-
proved facility shall be reduced by the amount of the base fee
under s. 144.442 (2) for that facility. If the base fee for a
nonapproved facility under s. 144.442.(2) is greater than the
annual tonnage fee imposed under par. (a) for that facility,
the solid or hazardous waste received by the facility is exempt
from the tonnage fee for that year. The department shall
establish methods by rule for estimating ‘the total annual
tonnages for all solid and hazardous wastes received by a
nonapproved facility. If an estimate reveals that total annual
tonnage fees for a nonapproved facility for a certain year are
unlikely to exceed the base fee under s. 144.442 (2) for that
year, the department shall grant an exemption under this
paragraph without requiring the calculation of* the actual
total tonnage fees.

(g) Use of tonnage fees Tonnage fees paid by a nonap-
proved facility shall be paid into the environmental fund for
environmental repair

(4) AMOUNT OF TONNAGE FEE. (a) Tonnage fee; solid waste.
Except as provided under pars. (c) and (g), the tonnage fee
imposed by sub. (3) (a) is 1.5 cents per ton for solid waste.

(b) Tonnage fee, certain hazardous waste. The tonnage fee
imposed by sub.(3) (a) is 15 cents per ton for hazardous
wastes other than waste specified under par. (c).

(c) Tonnage fee, other waste. Except as pr ovided under par
(g), the tonnage fee'imposed by sub, (3) (a) is 1.5 cents per ton
for waste consisting of ashes and sludges from electric and
process steam generating facilities, sludges produced by waste
treatment or manufacturing processes at pulp or paper mills,
manufacturing process solid wastes from foundries and
studges produced by mumc1pal wastewater - treatment
facilities. : '

(g) Tonnage fee; mining waste. Notw1thstandmg pars. (a) to
(c), with respect to prospecting of mmmg waste, the tonnage
fee imposed under sub. (3) (a) is:

"1. For hazardous tailing solids, 1.5 cent per ton.

2. For nonhazardous tailing solids or for nonacid produc-
ing taconite tailing solids, 0.2 cent per ton.

3. For hazardous sludge, oné cent per ton.

4. For nonhazardous sludge, 0.5 cent per ton.

5. For hazardous waste rock, 0.3 cent per ton.

" 6. For nonhazardous waste rock or for nonacid producing
taconite waste rock, 0.1 cent'per ton.

7. For any prospecting or mining waste not specified under
subds. 1t0 6, 0. 5 cent per ton.

(6) PAYMENTS FROM THE WASTE MANAGEMENT FUND AND
RELATED PAYMENTS. (b) Payments from the waste management

W4

fund The department may expend moneys in the waste

management fund only for the purposes specified under pars.
(d)to'(h)-and 1991 Wisconsin Act 39, section 9142 (2w). The
department may expend moneys appropriated under s.
20.370 (2) (dq) for the purposes specified under pars. (d) and
(g) and 1991 Wisconsin Act 39, section 9142 (2w). The
department may expend moneys appropriated under s.
20.370 (2) (dt) for the purposes specified under par. (f). The
department- may expend moneys appropriated under s.
20370 (2) (dy)-and (dz) for the purposes specified under par.

(h)::

() Payments from the investment and local impact fund. The
department may expend moneys received from the invest-
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ment and local impact fund only for the purposes specified
under par..(d), only for approved mining facilities and only if
moneys in the waste management fund are insufficient to
make complete ‘payments. The amount expended by the
department under this paragraph may not exceed the balance
in the waste management fund at the beginning of that fiscal
year or 50% of the balance in the investment and local impact
fund at the beginning of that ﬁscal year, whlchever amount is
greater.

(d) Payments for long-term care after termination of proof

of financial responsibility. The department may spend mon-
eys appropriated unders. 20.370 (2) (dq) for the costs of long-
term care of an dapproved facility for which the plan of
operation was approved under s. 144.44 (3) (c) before August
9, 1989, that accrue after the requuement to provide proof of
financial responsxblllty expires under sub. (2) (b) or (f) as
authorized under s. 144.443 (11) (b) 2.

0 Payment of closure and. Iong-lerm care costs, forfeited
bonds and similar moneys. The department may utilize mon-
eys-appropriated under:s. 20. 370-(2) (dt) for the payment of
costs associated with compliance with closure and long-term
care requirements under.s. 144.443 (11} (b) 1.

- (g)- Prevention of imminent hazard.- The department may
utilize moneys appropriated under s. 20.370.(2) (dq) for the
payment.of costs associated with imminent hazards as autho-
rized under s. 144.443 (11) (c) and (cm).

(h) Payment of corrective action, forfeited bonds and recov-
ered moneys. The department may utilize moneys appropri-
ated under s. 20.370 (2) (dy) and (dz) for the payment of costs
of corrective action under s. 144.443 (11) (bm).

“(6m) REPORT ON ‘WASTE MANAGEMENT FUND. With its
biennial budget request to the department of administration
under s. 16,42, the natural resources board shall include a
report on the fiscal status of the waste management fund and
an estimate of the receipts by and expenditures from the fund
in the current fiscal year and in the future.

(7) GROUNDWATER, SOLID WASTE CAPACITY AND WELL
COMPENSATION . FEES. (a). Imposition .of groundwater, solid
waste capacity and well compensation fees on generators. Ex-
cept as provided under par. (f),-a generator of solid or
hazardous waste shall pay separate groundwater, solid waste
capacity and. well. compensation. fees for each ton or
equivalent volume of solid. or. hazardous waste which is
disposed of at a:licensed soli‘de_Qr hazardous waste disposal
facility. If a person arranges for collection or disposal services
on behalf of one or more generators, that person shall pay the
groundwater, solid waste capacity and well compensation
fees to the licensed solid or hazardous waste disposal facility
.or to apny intermediate hauler used to transfer wastes from
collection points to a licensed facility. An intermediate hauler
who receives groundwater, solid waste capacity and well
compensation fees under this paragraph shall pay the fees to
the licensed solid or hazardous waste disposai f'aciiity Ton-
nage or equivalent volume shall be calculated in the same
manner as the calculation made for tonnage fees under sub.
(3).

(b) Collectzon The owner or operator of a licensed solid or
hazardous waste disposal facility shall collect the ground-
water, solid waste capacity and well compensation fees from
the generator, a person who arranges for disposal on behalf
of one or more generators or an intermediate hauler and shall
pay to the department the amount of the fees required to be
collected according to the amount of solid or hazardous
waste - received and disposed of at the facility during the
preceding reporting period. :
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(c) Amount of groundwater, solid waste capacity and well
compensation fees. The fees imposed under this subsemon
are as follows:

1. Except as provided in par. (d), the groundwater fee
imposed under par. (a) is 10 cents per ton for solid waste or
hazardous waste.

2. The well compensation fee imposed under par. (a) for
solid “waste ‘or. hazardous waste, excluding prospecting or
mining waste, is one cent per ton.

3.-In this subdivision, “solid waste disposal and incinera-
tion capacity’ means the sum of the total capacity remaining
at the beginning of a calendar year in all existing municipal
waste landfills and the total solid waste incineration capacity
of all existing incinerators during the expected life of the
incinerators. The solid waste capacity fee imposed under par.
(a) for solid . waste disposed of after January 1, 1995, exclud-
ing hazardous waste and excluding solid waste generated in
this state, shall be determined by the department at the
beginning of each calendar year based on a comparison of the
solid waste disposal and incineration capacity in this state
and in the state in which the solid waste is generated. Except
as provided in subd. 4, the solid waste capacity fee is as
follows:

a. For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to the per capita capacity in this state, $0.

b. For solid waste generated in a state which has a per
capita solid waste d1sposa1 and incineration capacity greater
than or equal to 75% but less than the per capita capacity in
this state, $2 per ton.

. For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to 50% but less than 75% of the per capita
capacity in this state, $4 per ton.

- d. For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to 25% but less than 50% of the per capita
capacity in this state, $6 per ton.

e. For solid waste generated in a state which has a per

capita:solid waste disposal and incineration capacity less than

25% of the per capita capacity in this state, $8 per ton.

4. If the solid waste capacity fee for solid waste generated
in any. state remains at the same level or increases in 2
consecutive calendar years, the fee under subd. 3 is doubled.
The fee shall remain doubled until solid waste generated in
that state qualifies for a lower fee under subd. 3.

(d) Amount of groundwater fee; prospecting or mining
waste: The groundwater fee imposed under par. (a) is one cent
per .ton for: prospecting or mining waste, including tailing

-solids, sludge or waste rock.

(e) In addition to other fees. The groundwater, solid waste
capacity and well compensation fees collected and paid under
par.(b) are in-addition to the tonnage fee imposed under sub.
(3), the: environmental repair base fee imposed under. s
144.442 (2) and the environmental repair surcharge imposed
under s. '144.442 (3).

(fy Exemption from groundwater, solid waste capacity and
well compensation fees, certain materials used in operation of
the facility. Solid waste materials approved by the depart-
ment for lining, daily cover or capping or for constructing
berms, dikes or roads within a solid waste disposal facility are

not subject to the groundwater, solid waste capacity and well

compensation fees imposed under par. (a), except that foun-
dry sands or shredder fluff approved for use under s. 144.44
(3) (bh) or (4e) are subject to groundwater and well compen-
sation fees.
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(g) Reporting period. The reporting period under this
subsection is the same as the reporting period under sub. (3).
The owner or operator of any licensed solid or hazardous
waste disposal facility shall pay groundwater, solid waste
capacity and well compensation fees required to be collected
under par. (b)at the same time as any tonnage fees under sub
(3) are paid.

(h) Use of groundwater, solid waste capacity and well
compensation fees. The groundwater fees collected under par.
(b) shall be credited to the environmental fund for ground-
water management. The well compensation and solid waste
capacity fees collected under par. (b) shall be credited to the
environmental fund for environmental repair

(i) Failure to pay groundwater, solid waste capacity and well

compensatzdn fees 1. 1f a person required under par. (a) to
pay groundwater, solid waste capacity and well compensa-
tion fees to a licensed solid or hazardous waste disposal
facility fails to pay the fees, the owner or operator of the
licensed solid- or hazardous waste disposal facility shall
submit to the department with the payment required under
par. (b) an affidavit stating- facts sufficient to show the
person’s failure to comply with par. (a).
" '2.If the person named in the affidavit under subd. 1 is a
generator or a person- ‘who arranges for collection or disposal
services on behalf of one or more generators and the person
holds 4 license for the collection and transportation of solid
or hazardous waste, the department shall immediately notify
the person that the license will be suspended 30 days after the
date the notice is mailed unless the person submits to the
department an affidavit stating facts sufficient to show that it
has paid the fees as required under par. (a).

3. If'the person named in the affidavit under subd. 1 is an
mtermedlate hauler that holds a license for the collection and
transportation of'solid or hazardous waste, the department
shall immediately notify the person that the license will be
suspended 30 days after the date the notice is mailed unless
the ‘person submits to the department an affidavit stating
facts “sufficient to showthat" elther of the following has
occurred:

a. The pérson named in the affidavit under subd. 1 received
the required fees' from a generator,- from a person who
arranges for collection or disposal services on behalf of one or
more generators or from an earlier intermediate hauler, and
paid the fees to the licensed solid or hazardous waste disposal
facnhty or to a subsequent intermediate hauler.

b. A generator, a person who arranges for collection or
disposal services on behalf of one or more generators or an
earlier intermediate hauler failed to pay the required fees to
the person named in the affidavit under subd. 1.

4. 1f the department does not receive an affidavit under
subd. 2 or 3 within 30 days after the date the notice is mailed,
the department shall suspend the license issued to the person
for the collection and transportation of solid or hazardous
Notwithstanding s. 227.42, the department is not
required to provide the licensee with a hearing before the
suspension..

5. When a person whose license is suspended under subd. 4
provides the department with proof that the person has paid
the owner -or operator of the licensed solid or hazardous
waste facility the amount of the unpaid fees, the department
shall immediately reinstate the suspended license

History: 1977 c. 377; 1979 ¢. 142;:1979 c. 221 ss. 630q to 630t, 2202 (39);
1981 ¢ 86, 374; 1983 a. 27 ss. 1533 t0 1536, 2202 (38); 1983 a. 298; 1983 a 410
ss. 480 61, 2200 (38), 2202 (38); 1985 a. 29 ss. 1954mi to 1955g, 3202 (39); 1985
a 182s 5‘7; 1987 a. 384; 1989 a 31. 335, 1991 a 39.

waste,

144.4412 Incinerators; solid waste capacity fee. (1) DEFI-
NITION. In this section:
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(a) “Municipal solid waste treatment facility” means a
solid waste facility that is designed primarily to burn or
convert into fuel solid waste collected from residential or
commercial sources and that is owned or operated by a
municipality or county or a private entity that offers incinera-
tion. or ‘conversion services to the public, a county or a
mummpahty

(b) “Solid waste disposal and incirieration capdcny means
the sum of the total capacity remaining at the beginning of a
calendar year in all existing municipal waste landfills and the
total solid waste incineration capacity of all existing incinera-
tors during the expected life of the incinerators.

(2) CoLLECTION. The owner or operator of an incinerator
with an operating permit or license that is approved under s.
144.391 or 144.44 (4) shall pay to the department the amount
of ‘the solid waste capacity fee required to be collected
according to the amount of solid waste burned during the
previous calendar year.

(3) AMOUNT OF SOLID WASTE CAPACITY FEE. The solid waste
capacity fee imposed under sub. (2) for solid waste burned
after January 1, 1995, shall be determined by the department
at the beginning of each calendar year based on a comparison
of the solid waste disposal and incineration capacity in this
state and in the state in which the solid waste is generated.
Except as provided in sub. (4), the solid waste capacity fee is
as follows:

(a) For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to the per capita. capacxty in this state, $0

(b) For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or.equal to 75% but less than the per capita capacity in
this state, $2 per ton.

- (¢) For solid waste generated in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to 50% but less than 75% of the per capita
capacity in this state, $4 per ton.

- (d) For solid waste generated'in a state which has a per
capita solid waste disposal and incineration capacity greater
than or equal to 25% but less than 50% of the per capita
capacity in this state, $6 per ton.

(e) For solid waste generated in a state Wthh has a per
capitasolid waste disposal and incineration capacity less than
25% of the per capita capacity in this state, $8 per ton.

(4) Fee pousLEeD. If the solid waste capacity fee for solid
waste ‘genérated in any state remains at the same level or
increases in 2 ¢onsecutive calendar years, the fee under sub.
(3) is doubled. The fee shall remain doubled until solid waste
generated in that state qualifies for a lower fee under sub. (3).

(5) ExempTIONS. The solid waste capacity fee under sub. (3)
or (4) does not apply to any of the following:

(a) Hazardous waste.

(b) Solid waste generated in this state
" {c) Solid waste generated in another state if the solid waste
is converted into fuel or burned at a municipal solid waste
treatment facility with an operating permit or license that is
approved under s, 144,391 or 144.44(4) prior to May 11,
1990, and the solid waste is delivered to the municipal solid
waste treatment facility pursuant to a contract in effect 2
years after May 11, 1990.

(6) USE OF SOLID WASTE CAPACITY FEE. The fees collected
under sub. (2) shall be credited to the environmental fund.

History: 1989 a. 335,

144.4414 Solid waste eapacity fees; department determi-
nations. Beginning on fanuary 1, 1991, and annually there-
after, the department shall determine the solid waste disposal
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and incineration capacity, as defined in's. 144 4412 (1) (b), of

this state and each adjacent state.- The -department shall
inform the owner or operator of each solid waste disposal
facility-and each incinerator in this state of the amount of the
solid waste capacity fee under ss. 144.441 (7) and 144.4412 for
solid waste generated in each-adjacent state, commencing on
January 1, 1995, based on that solid waste disposal and
incineration capacity determination.
History: 1989 a. 335

144.442 Env:ronmental repair. (1) DEFINITIONS In this
section: )

(a) “Approved facility” has the meaning specified under s.
144 441 (1) (a)

(b) “Approved mining fac111ty has the meaning specified
under s. 144.441 (1) (b).

(c) “Nonapproved facility” has the meaning specified
under s. 144:441 (1) (c).

(cm) “Private water supply”’ means a well which is used as
a source of water for humans, livestock or poultry. As used in
this paragraph “livestock’” has the meanmg specified unders.
95 80-(1) (b):

~(d)-“Site or facility” means an approved facility, an
approved mining facﬂlty, a nonapproved facility or a waste
site.

- (e) “Waste site’’ means any site, other than an approved
facility, an approved mining facility or a nonapproved facil-
ity, where waste is disposed of regardless of when disposal
occurred.

(1m) ENVIRONMENTAL REPAIR FEE FOR GENERATORS. -(a)
Imposition of fee. Except as provided under par. (f), a genera-
tor of solid’or' hazardous waste shall pay an environmental
repair- fée for each ton or équivalent volume of solid or
hazardous waste which is disposed of at a licensed solid or
hazardous waste disposal facility. If a person arranges for
collection. or disposal services: on behalf of one or more
generators, that person shall pay the environmental repair fee
to the licensed solid or hazardous waste disposal facility or to
any intermediate hauler used to transfer wastes from collec-
tion points to a licensed facility. An intermediate hauler who
receives environmental repair fees under this paragraph shall
pay the fees to the licensed solid or hazardous waste disposal
facility. Tonnage or equivalent volume shall be calculated in
the same manner as the calculation made for tonnage fees
under's. 144.441 (3). -

(b) Collection. The owner or operator of a licensed solid or
hazardous waste disposal facility shall collect the environ-
mental repair fee from the generator, a person who arranges
for -disposal -on behalf of one or more generators or an
intermediate. hauler and shall. pay to-the department the
amount of the fees required to be collected according to the

amount of solid or hazardous waste received and disposed of

at the facility during the preceding reporting period.

(cm) Amount of environmental repair fee. Except as pro-
vided under par (d), the environmental repair fee imposed
under par: (a) is 15 cents per ton for solid or hazardous waste
received by a licensed solid or hazardous waste disposal
facility after December 31, 1985, but before July 1, 1989, and
20 cents per ton for solid or hazardous waste received by a
licensed solid or hazardous waste disposal facility on or after
July 1, 1989.

(cp) Amount of environmental repair fee. Notwithstanding
par. (cm) and except as provided under par. (d), the environ-
mental repair fee imposed under par. (a) is 30 cents per ton for
solid or hazardous waste, other than high-volume industrial
waste,-as.defined in s. 144 44 (7) (a) 1, disposed of on or after
January. 1, 1988 but before July 1, 1989, and 50 cents per ton
disposed of on or after July 1, 1989.
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(d) Amount of environmental repair fee; prospecting or
mining waste. The environmental repair fee imposed under
par. (a) is one cent per ton for prospecting or mining waste,
including tailing solids, sludge or waste rock.

(e) In addition to other fees. The environmental repair fee
collected.and paid under par. (b) is in addition to the base fee
imposed under sub. (2), the surcharge imposed under sub. (3),
the tonnage fee imposed under s. 144.441 (3) and the ground-
water, solid waste capacity and well compensation fees im-
posed under s, 144.441 (7).

(f) Exemption from environmental repair fee, certain materi-
als used in operation of the facility. Solid waste materials ap-
proved by the department for lining, daily cover or capping
or for constructing berms, dikes or roads within a solid waste
disposal facility are not subject to the environmental repair
fee imposed under par . (a), except that foundry sands or
shredder fluff approved for use unders. 144.44 (3) (bh) or (4e)
are subject to the environmental repair fee.

-(g) Reporting period. The reporting period under this
subsection is the same as the reporting period under s.
144.441 (3). The owner or operator of any licensed solid or
hazardous waste disposal facility shall pay environmental
repair fees required.to be collected under par. (b) at the same
time as any tonnage fees under s. 144.441 (3).

(h) Use of environmental repair fee. The fees collected under

par.. (b) shall be credited to the environmental fund for
environmental repair.
- (1) Failure to pay environmental repair fee. 1. If a person
required under par. (a) to pay an environmental repair fee to
a licensed solid or hazardous waste disposal facility fails to
pay the fee, the owner or operator of the licensed solid or
hazardous waste disposal facility shall submit to the depart-
ment with the payment required under par. (b) an affidavit
stating facts sufficient to show the person’s failure to comply
with par. (a).

2. If the person named in the affidavit under subd. 1 is a
generator or a person who arranges for collection or disposal
services on behalf of one or more generators and the person
holds a license for the collection and transportation of solid
or hazardous waste, the department shall immediately notify
the person that the license will be suspended 30 days after the

date the notice is mailed unless the person submits to the

department an affidavit stating facts sufficient to show that it
has paid the fee as required under par. (a). .

3. If the person named in the affidavit under subd. 1 is an
intermediate hauler that holds a license for the collection and
transportation of solid or hazardous waste, the department
shall immediately. notify the person that the license will be
suspended 30 days after the date the notice is mailed unless
the person submits to the department an affidavit stating
facts sufficient to show that either of the following has
occurred:

a. The person named in the aff1dav1t under subd. 1 received
the required fee from a generator, from a person who
arranges for collection or disposal services on behalf of one or
more generators or from an earlier intermediate hauler, and
paid the fee to the licensed solid or hazardous waste disposal
facility or to a subsequent intermediate hauler.

b. A generator, a person who arranges for collection or
disposal services on behalf of one or more generators or an
earlier intermediate hauler failed to pay the required fees to
the person named in the affidavit under subd. 1.

4. If the department does not receive an affidavit under
subd. 2 or 3 within 30 days after the date the notice is mailed,
the department shall suspend the license issued to the person
for the collection and transportation of solid or hazardous
waste. Notwithstanding s. 22742, the department is not
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required to provide the licensee wnh a hearing before the
suspension.

5. When a person whose license is suspended under subd. 4
provides the department with proof that the person has paid
the owner or operator of the licensed solid or hazardous
waste facility the amount of the unpaid fee, the department
shall immediately reinstate the suspended license

(1s) ENVIRONMENTAL REPAIR FEE FOR GENERATORS OF HAZ-
ARDOUS WASTE. (a) A generator of hazardous waste who is
required to report annually on hazardous waste activities
according to rules promulgated under s. 144.62 (8) (b) shall
pay an annual environmental repair fee.

(b) The annual environmental" repaxr fee under par. (a)
shall be assessed as follows:

1. A generator of hazardous waste shall pay a base fee of
$100 if the generator has generated more than zero pounds in
that ‘particular year, plus $9 per ton of hazardous waste
generated during the reporting year.

2. No generator may pay a fee that is greater than $10,000.

(¢) No fees may be assessed under par. (a) for the following
hazardous wastes:

1. Hazardous wastes which are recovered for recycling or
reuse including hazardous wastes mcmer ated for the purpose
of energy recovery.

2. Leachate which contains hazardous waste which is being
transported to a wastewater treatment plant of is discharged
directly to a sewer pipe.

* 3, Hazardous wastes which are removed from a site or
facility to repair environmental pollution.

(d) The department shall assess fees under par. (a) on the
basis of the generator’s report that is submitted according to
the rules promulgated under s. 144.62 (8) (b).

“(e) All moneys received -under this subsection shall be
credited to the environmental fund for environmental repair.

(2) ENVIRONMENTAL REPAIR BASE FEE. (a) Imposition of
environmental repair base fee. The owner or operator of a
nonapproved facility shall pay to the department an environ-
mental repair base fee for each calendar year.

(b) Amount of environmental repair base fee. 1. The envi-
ronmental repair base fee is $100 if the owner or operator of
the nonapproved facility enters into an agreement with the
department to close the facility on or before July 1, 1999. The
$100 base fee first applies for the calendar year in which the
owner or operator of a nonapproved facility enters into a
closure agreement. If the owner or operator of a nonap-
proved facility fails to comply with the closure agreement, the
department shall collect the additional base fees which would
have been paid by the owner or operator under subd. 2 in the
absence of the closure agreement.

2. The environmental repair base fee is $1,000 if the owner
or operator of a nonapproved facility has not entered into an
agreement with the department to:close the facility on or
before July 1, 1999,

' (c) Use of environmental repair base fees Environmental
repair base fees shall be credited to the environmental fund
for. environmental repair.

(d) Reduction of base. fee; monitoring. This paragraph
applies to a nonapproved facility which' is subject to the
$1,000 base fee under par. (b) 2 and which is required by the
department to conduct monitoring under s. 144.44 (4) (f). The
base fee under par. (b) 2 shall be reduced by the cost of
monitoring for the calendar year to' which the base fee
applies, or $900, whichever is less.

(3) ENVIRONMENTAL REPAIR SURCHARGE. () Imposition of
environmental repair surcharge If the owner or operator of a
nonapproved facility is required to pay a tonnage fee unders.
144.441 (3), the owner or operator shall pay to the depart-
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ment an environmental repair surcharge for each calendar
year.

- (b) -Amount of environmental repair surcharge. 1. With
respect to solid or hazardous waste disposed of at a nonap-
proved facility for which the owner or operator enters into an
agreement with the department to close the facility on or
before July 1, 1999, the owner or operator shall pay to the
department an environmental repair surcharge equal to 25%
of the tonnage fees imposed under s. 144.441 (3). The 25%
surcharge first applies for the calendar year in which the
owner or operator enters into a closure agreement. If the
owner or operator fails to comply with the closure agreement,
the department shall collect the.additional tonnage fees which
would have been paid by the owner or operator under subd. 2
in the absence of the closure agreement.

2. With respect to solid or hazardous waste disposed of at a
nonapproved facility for which the owner or operator has not
entered into an agreement with the department to close the
facility on or before July 1, 1999, the owner or operator shall
pay to the department an environmental repair surcharge
equal to 50% of the tonnage fees imposed under's. 144.441 (3).

(c) Use.of environmental repair surcharge. Environmental
repair surcharges shall be credited to the environmental fund
for environmental repair.

(4) INVENTORY; ANALYSIS; HAZARD RANKING. (a) Inventory.
1. The department shall compile and maintain an inventory
of sites or facilities which may cause or threaten to cause
environmental pollution. In compiling the inventory, the
department shall collect all relevant information about a site
or facility which' is or may become available. No later than
January 1, 1992, the department shall complete the inventory
of sites or facilities.

2. The department shall publish the inventory and any
amendments to the inventory as a class 1 notice under ch. 985
in the official state newspaper under s. 985.04 or, if none
exists, in a major newspaper with statewide circulation. The
notice shall include a statement that the list is not subject to

judicial review.

3. The decision of the department to include a site or
facility on the inventory or exclude a site or facility from the
inventory is not subject to judicial review.

4. Notwithstanding s. 227.01 (13) or 227.10 (1), the list of
sites or facilities which results from the inventory is not a rule.

(b) Investigation, analysis. 1. The department may take
direct action under subd. 2 or 3 or'may enter into a contract
with any person to, take the action. The department may take
action under subd. 2 or 3 regardiess of whether a site or
facility is included on the inventory under par. (a) or the
hazard ranking list under par. (c).

2. The department may conduct an investigation, analysis
and monitoring of a site or facility and areas surrounding the
site or facility to determine the existence and extent of actual
or potential environmental pollution from the site or facility
including, but not limited to, monitoring by means of instaii-
ing test wélls or by testing water supplies. The department
may conduct an investigation to identify persons who are
potentially responsible for actual or potential environmental
pollution from a site or facility. If the department conducts an
investigation to identify persons who-are potentially respon-
sible for:actual or potential environmental pollution from a
site or facility, the department shall make a reasonable effort
to identify as many persons as possible responsible for the
environmental pollution.

3. The department may determine whether a site or facility
presents a substantial danger to public health or welfare or
the environment and evaluate the magnitude of the danger.
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(¢) Hazard ranking. 1. The department shall promulgate by
rule criteria for determining the ranking of sites and facilities
which are included in the inventory under par. (a), based on
the degree to which sites or facilities present a substantial
danger to public health or welfare or the environment and the
potential urgency of taking remedial action. To the extent
applicable, the criteria shall be based on the population at
risk, the potential for contamination of drinking water sup-
plies, the potential for other direct human contact, the
potential for:destruction of sensitive ecosystems, the hazard
potential of the hazardous substances which may be released
and other appropriate factors. The department is not re-
quired to use hazard ranking criteria promulgated by the
federal environmental protection agency under 42 USC 9601,
et seq.

--2. From time to time, the department shall issue docu-
ments, consistent with the criteria in subd. 1, which list the
hazard ranking of sites and facilities which are included in the
inventory under par. (a). The hazard ranking list shall include
in'a single category those sites or facilities determined by the
department to present a substantial danger to public health or
welfare or: the environment. The department may include
subcategories ‘in the hazard ranking list which group to-
gether, without assigning a specific degree of risk and without
establishing anindividual-hazard ranking, sites or facilities
which do not present a substantial danger to public health or
welfare or the environment. No:later than January 1, 1994,
the department shall complete the hazard ranking of all sites
or facilities which’ are included in the completed inventory
under par. (a). Notwithstanding s. 227.01 (13) or 227.10 (1),
documerits issued ‘under this subdivision are not rules '

3. The department shall publish the hazard ranking list and
any amendments to the hazard ranking list as a class 1 notice
under ch. 985 in the official state newspaper under s. 985.04

or, if none exists, in a major newspaper with statewide
circulation. The notice shall invite the submission of written
comments within the 30-day period after the notice is pub-
lished. The notice shall include a description of the procedure
for requesting a public hearrng and a statement that the list is
not sub]ect to ]udrcral review.

4. Within 30 days after the hazard ranking list or any
amendments to the hazard ranking list are published, any
person may submit to the department a request for a public
hearing. If a hearing is requested within the 30-day period,
the department shall publish a notice of the hearing, at least
10'days prior to the hearing, as a class 1 notice under ch. 985
in. the official state newspaper under s. 985.04 or, if none
exists, in a major newspaper with statewide circulation The
department shall conduct the public hearing within 90 days
after the hearing is requested. The department may publish a
notice and conduct a public hearing if a request is received
after the 30-day period. Notwithstanding s. 227.42, the
hearmg under this paragraph shall not be conducted as a
contested case.

5. The decision of the department concerning the hazard
rankmg assigned to a srte or facility is not subject to judicial
review. .

(d)Access. to mformatzon Upon the request of any officer,
employe or authorized represéntative of the department, any
person who generated, transported, treated, stored or dis-
posed-of ‘solid or hazardous waste which may have been
disposed of at -a site or facility under investigation by the
department shall provide the officer, employe or authorized
representative access to any records or documents in that
person’s custody, possession or control which relate to:
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1. The type and quantity of waste generated, transported,
treated or stored which was disposed of at the site or facility
and the dates of these activities.

2. The identity of persons who generated, transported,
treated -or stored waste which was disposed of at the site or
facility.

3. The identity of subsrdrary or parent corporations, as
defined in sub. (9) (a) 3, of persons who generated, trans-
ported, treated or stored waste which was disposed of at the
site or facility.,

(5) ENVIRONMENTAL RESPONSE PLAN. The department shall
promulgate by rule a waste facility environmental response
plan. The plan shall contain the following provisions:

(a) Methods for preparing the inventory and conducting
the analysis.under sub. (4).

(b) Methods for remedial action under sub. (6).

(¢) Methods and criteria for determining the appropriate
extent of remedial action under sub. (6).

(d) Means of ensuring that the costs of remedial action are
appropriate in relation to-the associated benefits over the
period of potential human exposure to substances released by
the site or facility..

(e) Appropriate roles and responsibilities under this sec-
tion for federal, state and local governments and for inter-
state and nongovernmental entities.

" (6). ENVIRONMENTAL REPAIR. '(b) Department authority 1.
The department may take direct action under subds. 2 to 9 or
may enter into a contract with any person to take the action.

2. The department may take action to avert potential
environmental pollution from the site or facility

3. The department may repair the site or facility or isolate
the waste. )
..4. The department may abate, terminate, remove and
remedy the efféct of environmental pollution from the site or
facility.

5. The department may restore. the environment to the
extent practicable.

6. The department may establish a program of long-term
care, as necessary, for a site or facility which is repaired or
isolated.. :

7. The department may provide temporary or permanent
replacements for private water supplies damaged by a site or
facility.

8. The department may assess the potential health effects
of the occurrence, not to exceed $10,000 per occurrence.

9. The department may take any other action not specified
under subds. 2 to 8 consistént with this subsection in order to
protect public health; safety or welfare or the environment.

(c) Sequence of remedial action.. In determining the se-
quence for taking remedial action under this subsection, the
department shall consider the hazard ranking of each site or
facility, the amount of funds available, the information
available about each site or facility, the willingness and ability
of an owner, operator or other responsible person to under-
take or assist in remedial action, the availability of federal
funds under 42 USC 9601, et seq., and other relevant factors.
The department shall give the highest priority. to remedial
action at sites or facilities which have caused contamination
of ‘a municipal water supply in a town with a population
greater than.10,000. If any such site or facility is eligible for
federal funds under 42 USC s, 9601 to 9675, but the federal
funds will. not be available before January 1, 2000, the
department shall proceed with remedial action using state
funds.

(cm) Remedial action schedule. The department shall com-
mence remedial action as required under this paragraph for
sites or facilities which are included on the hazard ranking list
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and are determined to present a substantial danger to public
health or welfare or the environment. The department shall
commence remedial action at no less than 2 of the sites or
facilities by January 1, 1989. The department shall commence
remedial action at all of the sites or facilities by January 1,
2000. After January 1, 1989 and before January 1, 2000, the
department shall annually commence remedial action at no
less than 2 of the sites or facilities.

(d) Emergency responses. Notwithstanding rules promul-
gated under this section, the hazard ranking list, the consider-
ations for taking action under par. (c) or the remedial action
schedule under par. (cm), the department may take emer-
gency action under this section at a site or facility if delay will

- result in imminent risk to public health or safety or the
environment. The  department is not: required to hold a
hearing under par. (f) if emergency action is taken under this
paragraph. The decision of the department to take emergency
action is a final decision of the agency subject to judicial
review under ch. 227.

(e) Access to property. Any officer, employe or authorized
representative of the department may enter onto any site or
facility and areas surrounding the site or facility at reasonable
times and upon notice to the owner or occupant to take
action under this section. Notice to the owner or occupant is
not required if the delay required-to provide this notice is
likely to result in-an imminent risk to public health or welfare
or the environment.

() Notice; hearing. The department shall publish a class 1
notice, under ch. 985, prior to taking remedial action under
this section which describes the proposed remedial action and
the amount and purpose of any proposed expenditure. Ex-
cept as provided under par. (d), the department shall provide
a hearing to any person who demands a hearing within 30
days after the notice is published for the purpose of determin-
ing whether the proposed remedial action and any expendi-
ture is within the scope of this section and is reasonable in
relation to the cost of obtaining similar materials and ser-
vices. The department is not required to conduct more-than
one hearing for the remedial action proposed at a single site
or facility. Notwithstanding s. 227.42, the hearing shallnot be
conducted as a contested case. The decision of the depart-
ment to take remedial action under-this section is a final
decision of the agency subject to judicial review under ch. 227

(6m) MONITORING COSTS AT NONAPPROVED FACILITIES
OWNED OR OPERATED BY MUNICIPALITIES. Notwithstanding
the inventory, analysis'and hazard ranking under sub. (4), the
environmental response plan prepared under sub. (5) or the
environmental repair authority, remedial action sequence
and emergency response requirements under sub. (6), the
department shall pay that portion of the cost of any monitor-
ing requirement which is to be.paid unders. 144.44.(4) (f) 5
from the appropriation under s. 20.370 (2) (dv) prior to
making other payments from that appropriation.

.(6r) MUNICIPAL INCINERATOR ASH TESTING. Notwithstand-
ing the inventory, analysis and hazard ranking under sub. (4),
the environmental response plan prepared under sub. (5), the
environmental repair . authority, remedial action -sequence
and emergency response requirements under sub. (6), or the
monitoring costs under sub. (6m), the department shall pay
the cost incurred by a’ municipality after June 30, 1986, and
before January 30, 1988, for testing required to determine
whether the ash from a municipally owned incinerator is
hazardous. The department shall make payments under this
subsection from the appropriation under s. 20.370 (2) (dv)
prior to making other payments.from-that-appropriation.

~(7) PAYMENTS FROM THE INVESTMENT AND LOCAL IMPACT
FUND. The department may expend moneys received from the
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investment and local impact fund for the purposes specified
under sub. (6) only for approved mining facilities and only if
moneys in the environmental fund that are available for
environmental repair are insufficient to make complete pay-
ments. The amount expended by the department under this
subsection may not exceed the balance in the environmental
fund that is available for environmental repair at the begin-
ning of that fiscal year or 50% of the balance in the investment
and local impact fund at the beginning of that fiscal year,
whichever amount is greater.

(8) IMPLEMENTING THE FEDERAL SUPERFUND ACT. (a) The
department ‘may advise, consult, assist and contract with
other interested persons to take action to implement the
federal comprehensive environmental response, compensa-
tion and liability act of 1980, 42 USC 9601, et seq., in
cooperation with the federal environmental protection
agency. These actions include all of the actions under subs. (4)
to (6). The department may enter into agreements with the
federal environmental protection agency.

(b) The department may expend moneys from the appro-
priations under-ss.:20.370 (2) (dv) and 20.866 (2) (tg) as
required .under 42 USC 9601; et seq. The department shall
promulgate by rule criteria.for the expenditure of moneys
from the appropriations under ss..20.370 (2) (dv)-and 20.866
(2) (tg). The criteria shallinclude consideration of the amount
of moneys available.in the appropriations under ss. 20.370 (2)
(dv) -and.20.866(2) (tg), the moneys available from other
sources' for -the required sharing of costs, the differences
between public and private sites or facilities, the potential for
cost recovery from respon51ble partles and any other appro-
priate factors,

(c). 1. The department may require a munlcxpahty to pay a
reasonable share of the amount expended by the department
for a project under par. (b). The department shall base any
share charged to a municipality for a project under par. (b) on
the following factors:

a. The municipality’s respons1b1hty for the site or facility
affected by.the project.

b. The benefit that the mumc1pa11ty receives from the
project.

¢. The municipality’s ability to pay for the project.

2. The total amount charged to all-‘municipalities who are
charged for the project may not exceed 50% of the amount
expended by thedepartment under par. (b) for the project

3. The department shall promulgate rules establishing
criteria for determining the responsibility, for the purposes of
this subsection, of a municipality for a site or facility affected
by the project under par.. (b); the benefit a municipality
receives from a project under par. (b); and the ability of a
municipality to pay for a project under par. (b).

4.- All moneys received  under this paragraph shall be
credited to the environmental fund for environmental repair

"(9) RECOVERY OF EXPENDITURES (a) De/zmtzons In this
subsection:

1. “Operator” means any person who operates a site or
facility. or who' permits the disposal of waste at a site or
facility under his or her management or control for consider-
ation, regardless of whether the site or facility remains in
operation and regardless of whether the person operates or
permits disposal of waste at the time any environmental
pollution ‘occurs. This term mcludes a subsidiary or parent
corporanon ,

2, “Owner” means any person who owns or who receives
direct or indirect consideration from the operation of a site or
facility regardless of whether the site or facility remains in
operation and regardless of whether the person owns or
receives: consideration at the time any environmental pollu-
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tion occurs, This term includes a subsidiary or parent
corporatron

3. “Subsidiary or parent corporation’ means any business
entrty, including a subsidiary, parent corporation or other
business arrangement which has elements of common owner-
ship or control or uses a long-term contractual arrangement
with any person to avoid direct responsibility for conditions
at a site or facility.

(b) Applicability. 1. This subsection does not apply to the
release or discharge of a substance which is in compliance
with a permit; license, approval, special order, waiver or
variance issued under this chapter or ch. 30, 31 or 147, or
under corresponding federal statutes or regulations.

2. This subsection applies to an owner who purchases the
land where a site-or facility is located only if the owner knew
or should have known of the exrstence of the site or facility at
the time of ‘purchase. )

() Persons responsible. 1. An owner or operator is respon-
sible for conditions at a site or facility which presents a
substantial danger to public health or welfare or the environ-
ment if the person knew orshould have known at the time the
disposal occurred that the disposal was likely to result in or
cause the release of a substance into the environment in a
manner which would cause a substantial danger to publrc
health or welfare or to the environment.

2. Any person, including an owner or operator and includ-
ing a subsidiary or parent corporation which is related to the
person; is responsible for conditions at a site or facility which
present a substantial danger to public health or welfare or the
environment if:

a. The person violated any applicable statute, rule plan
approval or special order in effect at the time the disposal
occurred ‘and the violation caused or contributed to the
condition at the:site or facility; or

b.-The person’s-action related to the disposal caused or
contributed to the condition at the site or facility and would
result in liability under-common law-in effect at the time the
disposal ‘occurred, based on standards of conduct for that
person: at the time the disposal occurred.

(d) Right of action. A right of action shall accrue to the
state against -any: person: responsible under par. (c) if an
expenditure is made for environmental repair at the site or
facility or if an expenditure is made under sub. (8).

(f)Action to recover costs. The attorney gereral shall take
action as is appropriate to recover expendrtures to which the
state is entitled. ‘

(g)" Disposition of funds. If the original expendrtur‘e was
made from the environmental repair fund; under-s. 25.46,
1987 stats., or the environmental fund, the net proceeds of the
recovery shall be ‘paid .into .the environmental fund for
environmental repair. If the original expenditure was made
from the investment and local impact fund, the net proceeds
of'.the recovery shall be paid into the investment and local
1mpact fund.

- (h) Cleanup agreements; waiver of cost recovery The de-
partment and any person who is responsible under par. (c)
may enter into.an -agreement regarding actions which' the
department is. authorized to take.under sub. (6). In the
agreement, the department may specify those actions under
sub: (6) which the responsible person may take. As part of the
agreement; the: department may agree to reduce the amount
which the state is entitled to recover under this subsection or
to waive part -or.all of the-liability which the responsible
person may have under this subsection. .

(10) RELATION ‘10 OTHER' LAWS. The department shall
coordinate. its efforts -under this section with the federal
environmental protection agency acting under the compre-
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hensive environmental response, compensation and liability
act, 42 USC 9601, et seq. The department may not duplicate
activities or efforts of the federal environmental protection
agency if such duplication is prohibited under 42 USC 9601,
et seq.

(11) LiaBiity. (a) No common law liability, and no
statutoryliability which is provided in other statutes, for
damages resulting from a site or facility is affected in any
manner by this section. The authority, power and remedies
provided in this section are in addition to any authority,
power or remedy provided in any other statutes or provided
at common law.

* (b) If a person takes any remedial action at a site or facility,
whether or not an agreement is entered into with the depart-
ment under sub. (9) (h), any agreement and the action taken
are not evidence of liability or an admission of lability for
any potential or actual environmental pollution.

(c) 1. Notwithstanding par. (a), sub. (9) and s. 144.76 and
except as provided in subd. 2, a municipality that acquires
ownership of property through tax delinquency foreclosure
or abandonment by a bankruptcy court is not liable for the
costs of environmental repair on the property or for damages
caused by the release of a hazardous substance from a site or
facility on the property if the municipality acquires owner-
ship for the purpose of conducting environmental repair on
the property under a plan approved by the .department.

2. Subdivision 1 does not apply to costs of environmental
repair-necessitated by or damages caused by actions taken by

the municipality.
. History: 1983 a,410; 1985 a" 29 ss. 1955m, 3202 (39); 1985a 18255.57; 1985
a 217 l987a 27 384; 1989 a. 31, 56, 335, 359 1991a 32,3

144, 443 Financial responsrbrlrty U] DEPINITIONS As used
in this section:

(a) “Approved facility” has the meaning givenins. 144.441
D@

- (am) “Capital expenditures” means any increase in the
fixed assets made during a company’s fiscal year.

(b) “Company” means any business operated for profit
and any public utility which'is applying for or-holds a license
for the operation of a solid or hazardous waste disposal
facility under s..144.44 (4) or 144.64 (2) directly or through a
subsidiary, affiliate, contractor or other entity if the business
or public utility guarantees compliance with any closure and
long-term care: responsibilities of the subsrdrary, affiliate,
contractor or other entity.

() “Net worth” means the amount of a company’s total
tangible assets less the company’s total liabilities.

(d) “Public utility” means a public utility as defined in s.
196.01 (5) oran electric cooperative organized under ch. 185.

(e) “Sinking fund” means.principal debt payments made
during a company’s fiscal year.

(f) “Tangible assets” means total assets less intangible
assets such as goodwill, patents and trademarks.

(2) - REQUIREMENT " FOR. .FINANCIAL - RESPONSIBILITY. (a)
Drgpggnl facilities. Thp owner or operator o of 2 solid or haz-
ardous waste disposal facility shall maintain proof of finan-
cial responsibility ensuring the availability of funds for com-
pliance’ with- the closure and long-term care requirements
specified in‘any plan of operation during the period specified
in s:.144.441. (2) (b) or under s. 144.441 (2) (f).

(b) Hazardous waste storage and treatment facilities. The
owner or operator of a hazardous waste storage or treatment
f’acility shall maintain proof of financial responsibility ensur-
ing the availability of funds for compliance with all closure
requirements specified in the plan of operation.

(¢) Hazardous waste disposal, storage and treatment facili-
ties. If corrective action is required under s. 144.735, the




Electronically scanned images of the published statutes.

2735 91-92 Wis. Stats.
owner or operator of the hazardous waste facility to which
the requirement applies shall maintain proof of financial
responsibility ensuring the- availability of funds for compli-
ance with the corrective action requirement.

(d) Unlicensed hazardous waste facilities. The owner or
operator of an unlicensed hazardous waste facility subject to
s. 144.64 (2m) shall maintain proof of financial responsibility
ensuring the availability of funds for compliance with the
approved closure plan and, if applicable, the long- term care
plan.

(3) STANDARD METHODS OF ESTABLISHING PROOF OF FINAN-
CIAL RESPONSIBILITY. (a) Standard methods. The owner or op-
erator of a facility may establish proof of financial responsi-
bility required under sub. (2) (a) to (d) by obtaining any of the
following made payable toor established for the benefit of the
department and approved by the department

1. A bond.

2. A deposit. k

3..An established escrow account.

4.-An irrevocable letter of credit.

5. A financial commitment satisfactory to the department
to ensure that the owner or operator will comply with the
closure and any long-term care requirements specified in the
plan of operation or'the approved plan under's. 144.64 (2m).
The department shall consider the request of any owner or
operator to establish proof of financial responsibility under
this subdivision,

6. If corrective action is required under s. 144.735, a
financial commitment satisfactory to the department to en-
sure that the owner or operator will comply with the require-
ment. The department shall consider the request of any owner
or operator to establish proof of financial responsibility
under- this subdivision:

(b) Duration of standard methods. The department may
approve a standard method of estabhshmg proof of financial
responsibility under par. (a) which expires before the termi-
nation of the owner’s obligation to provide proof of financial
responsibility if the owner or operator shows to a reasonable
degree of certainty that the proof of financial responsibility
can be renewed or replaced upon expiration and that the

owner or operator has an adequate plan to maintain proof of

financial responsibility for the closure and long-term care
requirements of the-plan until termination of the owner’s
obligation to provide proof of financial responsibility.

(c) Changes. The owner or operator may change from one
standard method of establishing proof of financial responsi-
bility under par. (a) to another or to a net worth method of
establishing proof of financial responsrbrlrty under sub. (4).

(4) NET WORTH METHOD OF ESTABLISHING PROOF OF FINAN-
CIAL- RESPONSIBILITY, GENERALLY. () Net worth method A
company . may establish proof of financial responsibility
required under sub. (2) (a), (c) or (d) by applymg to the
department and meeting the net worth requirements.

(b) Application. A company which seeks to establish proof

of financial responsibility utilizing the net worth method shall
submit an-application to the department as a part of the
initial license application or annual review procedure which
includes a copy of the most recent annual audited financial
statements which were distributed to owners, stockholders or
other persons with a financial interest in:the company and the
opinion of an independent certified public accountant:

(C) Opinion of certified public accountant. The opinion of

the independent certified public accountant shall include all
of the following based upon generally accepted accounting
principles:
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1. All data and information necessary to determine if the
company complies with minimum financial standards under
sub. (6) or (7).

_ 2. Statements of any substantive qualifications or reserva-
tions the -certified public accountant has concerning the
financial statements and concerning the ability of the com-
pany to meet its obligations.

3. Statements of all material contingent liabilities.

(5) DEPARTMENT DETERMINATION UNDER NET WORTH
METHOD. (a) Initial determination. Except as provided under
par. (b), if the department determines that a company com-
plies with minimum financial standards under sub. (6) and if
the department determines that none of the contingent liabili-
ties or other data or information provided in the financial
statements or opinion of the certified public accountant
disqualifies the company, then the department shall find that
the company meets the net worth requirements which consti-
tutes proof of financial responsibility for that year.

(b) Initial determination, public utilities. 1f the department
determines that a public utility complies with minimum
financial standards under sub. (7), if the department deter-
mines that none of the contingent liabilities or other data or
information in the financial statements or opinion of the
certified public accountant disqualifies the public utility and
if the department determines that the public utility complies
with minimum security requirements under sub. (9), then the
department shall find that the utility meets the net worth
requirements which constitutes proof of financial responsibil-
ity for that year.

(¢) Adverse determination 1f the department determines
that contingent liabilities or other data.or information pro-
vided-in the opinion of the certified public accountant dis-
qualifies a company under par. (a) or (b), the department
shall issue findings of fact to support this determination and
provide the company with an opportunity for a hearing.

(d) Annual review In order to continue to meet the net
worth requirements each year, a company shall reapply under
sub. (4) (b) submitting material required under sub. (4) (c).
Subsequent determinations by the department shall take into
consideration any changes in the plan of operation and
adjustments to the estimated total cost of compliance with
closure and any.long-term care or corrective action requrre-

ments because of inflation or other changes.

(&) Speczal review. If the department has reason to believe
that a company no longer meets the net worth requirements,
it may require the company to submit information -and
materials to’ show compliance at any time.

(f) Failure to meet net worth requirements. If a company
does not meet net worth requirements during the annual
review or at any special review, the company- shall establish
proof of financial responsibility utilizing one of the standard
methods under sub. (3) within 45 days after the department
issues its findings.

_(6) COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS
UNDER NET WORTH METHOD. (a) Compliance Except as pro-
vided under par. (j) or sub. (7), calculations and determina-
tions based on data and-information provided in the opinion
of the certified public accountant are required to establish
that the company satisfies each of the criteria under pars. (b)
to (i) in order to comply with minimum financial standards.

(b) Net worth to closure, long-term care and corrective
action cost ratio. The net worth of the company at the end of
its most recently completed fiscal year equals or exceeds 6
times the estimated total cost of compliance with the closure

‘and any long-term care requirements specified in the plan of

operation or the approved plan under s. 144.64 (2m) plus the
costs of any corrective action required under s. 144,735
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* () Minimum net worth. The net worth of a company at the
end of its most recently completed fiscal year equals or
exceeds $10,000,000.

(d) Net fixed assets to total assets ratio The quotient of the

net fixed assets divided by total tangible assets at the end of

the company’s most recently completed fiscal year exceeds
0.3.

- (e) Working capital to total liabilities ratio. The quotient of

the working capital provided from operations divided by
total Labilities at the end of the company’s most recently
completed fiscal year exceeds 0.1.

(f) Total liabilities to net worth ratio The quotient of the
total liabilities divided by net worth at the end of the
company’s most recently completed fiscal year is less than
Is . .

(8) Credit worthiness. The quotient of the total of the
working capital provided from operations at the end of the
company’s most recently completed fiscal year plus interest
payments made during that year plus Tental expenses in-
curred during that year, used as a dividend, divided by the
total of interest payments made during that year plus rental
expenses incurred during that year plus the product of the
sinking fund at the end of that year times the tax factor, used
as the divisor, exceeds 2.0. The tax factor equals the quotient
of one, used as the dividend, divided by the total of one less
the sum of the average federal income tax rate plus the
average Wisconsin tax rate calculated in that year, used as the
divisor.

(h) Average self-financing measure. The average for the
self-financing measures for the company’s 5 previous fiscal
years eéxceeds 0.8. The self-financing measure equals the
quotient of the workmg capxtal provided from operations at
the end of the company’s fiscal year less dividend payments
made durmg that year, used as the dividend, divided by the
capital expendltutes made ‘during’ that year, used as the
divisor.

(i) Absence of qualifie lers in certified publzc accountant’s
opinion Information provided in the opinion of the certified
public accountant does not mdlcate any of the followmg
qualifications:

l. Accountmg practices or calculations made by or sus-
pected to have been made by the company in its financial
statements which deviate from generally accepted accounting
prmcxpals :

2. Any lxmltatlon on the scope of the audit procedures.

3. Any indication that. materials presented in or calcula-
tions made in the f1nanc1al statement are unreliable because
of future events not susceptible to reasonable estimation.

) Varzance from one criterion. If calculations and determi-
nations based on data -and information provided in the
opinion of the certified public accountant establish that the
company satisfies both the criteria under pars. (b) and (¢)and
all but one of the criteria under pars. (d) to (i) and if the
department finds that the company meets minimum variance
requirements, the department may grant a variance and issue
a determination stating that the company comphes with
minimum financial standards. In order to meet minimum
variance requirements:

1. The deviation from the criterion may not be significant;

2. The company is required to have satisfied the criterion
consistently in. previous fiscal years; and

3. The company is required to establish that it is likely to
satisty the criterion in future fiscal years.

(7) COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS
UNDER' NET WORTH METHOD; PUBLIC UTILITIES. (a) Compli-
ance.- A public utility is required to satisfy both the criteria
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under pars. (b) and (c) in order to comply with minimum
financial standards.

(b) Net worth to closure, long-term care and corrective
action costs ratio, minimum net worth; and absence of qualifi-
ers in certified public accountant’s opinion. Calculations and
determinations based on data and information provided in
the opinion of the certified public accountant are required to
establish that the utility satisfies each of the criteria under
sub. (6) (b), (¢) and (i); and

(¢) Minimum bond ratings. The public utility received a
bond rating of “A” or better from the Moody’s investor
service, incorporated, or “A” or better from Standard and
Poort’s corporation in the most recent issuance of ratings by
either firm.

(9) MINIMUM SECURITY. REQUIREMENTS UNDER NET WORTH
METHOD; PUBLIC UTILITIES; ASSESSMENT ORDER. (a) Minimum
risk pool. A public utility may comply with minimum security
requirements under a risk pool arrangement if at least 2
public utilities utilize this arrangement.

(b) Inability tomeet closure and long-term care or corrective
action costs. If a public utility which utilizes the risk pool ar-
rangement does not comply with the closure and long-term
care requirements specified: in any plan of operation or
approved plan under s: 144.64 (2m) or with any corrective
action required under s. 144.735 and if the department or the
department -of justice is unable to obtain compliance with
these requirements after appropriate legal action because of
bankruptcy, insolvency or the financial inability of the utility
to comply with' these requirements, then the department is
authorized to enter an assessment order

(c) Assessment order. If the department is authorized to
enter an-assessment order, the order shall direct each public
utility which utilized the risk pool arrangement in the previ-
ous year, except the utility which failed to comply with the
closure and long-term care or corrective action requirements,
to pay a share of the estimated total cost of compliance with
these requirements proportional to the amount of electricity
generated by each of these public utilities during the previous
year.

(10) SALE OF FACILITY. A person acquiring ownership,
possession or operation of a solid or hazardous waste facility
shall establish proof of financial responsxblhty as required
under sub, (2). The previous owner or operator is responsible
and shall maintain any required proof of financial responsi-
bility until the person acquiring ownership, possession or
operation of' the facility establishes any required proof of
financial responsibility.

(11) CLOSURE, LONG-TERM CARE AND CORRECTIVE ACTION.
(@) Failure to comply with closure and long-term care require-
ments. If the owner or operator of the facility fails to comply
with the closure and any long-term care requiremeénts in any
plan of operation or approved plan under s. 144.64 (2m):

1. The department may require the forfeiture or convert
any standard method of establishing proof of financial re-
sponsibility if the owner or operator established proof of
financial responsibility under sub. (3). All moneys received
from the forfeiture or conversion of any standard method of
establishing proof of financial responsibility shall be credited
to the waste management fund.

3. The department may issiie an assessment order under
sub.”(9) (c) if the owner or operator established proof of
financial respons1b1|1ty by complymg with minimum finan-
cial standards under sub. (7) and minimum security require-
ments under-sub. (9). All moneys received from the assess-
ment order shall be credited to the waste management fund.

4. The department may request the department of justice to
initiate court action against the owner or operator to recover
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moneys sufficient to pay the cost of complying with the

closure and long-term care requirements of the plan of

operation or approved plan under s. 144.64 (2m). Any
moneys recovered in this type of action or as a settlement in
anticipation of this type of action shall be credited to the
waste management fund

‘(am) Failure to comply with corrective action requirements.
If the owner or operator of the facility fails to comply with
any corrective action requirements under s. 144.735:

-1 The department may require the forfeiture or convert
any standard method of establishing proof of financial re-

sponsibility if the owner or operator established proof of

financial responsibility under sub. (3). All moneys received

from the forfeiture or conversion of any standard method of

establishing proof of financial responsibility shall be credited
to the waste management fund.
3. The department may issue an assessment order under

sub. (9) (c) if the owner or operator established proof of

financial responsibility by complying with minimum finan-
cial standards under sub. (7) and minimum security require-
ments under sub: (9). All moneys received from the assess-
ment order shall be credited to the waste management fund.

4. The department may request the department of justice to
initiate court action against the ownér or operator to recover
moneys sufficient to pay-the cost of complying with a
corfective’ action required under s. 144735. Any moneys
recovered in this type of action or as a settlement in anticipa-
tion of this type of action shall be credited to the waste
management fund.

(b) Compliance with closure and long-term care require-
ments 1. If the owner or operator of a waste facility fails to
comply with the closure and any long-term care requirements
in any plan of operation or approved plan under s. 144.64
(2m), the department may take action or contract with a
person to take action to comply with these requirements from
morneys obtained for that purpose. under par. (a).

2. If the owner or operator of an approved facility for
which the plan of operation was approved under s. 144.44 (3)
(c) before August 9, 1989, fails to comply with long-term care
requirements in the plan of operation after the requlrement to
provide. proof -of financial responsibility expires under s.
144.441 (2) (b) or (f) and if the department takes reasonable
administrative and legal action to require compliance or to
obtain moneys under ‘par. (a) 4, then the department may
take action or contract with a person to take action to comply
with the requirements even though no moneys have been
obtained under par. (a). ‘

(bm) Compliance with corrective action requirements. If the
owner or operator of a waste facility fails to.comply with any
corrective action required under s. 144.735, the department
may take action or-contract with a person to take action to
comply with a corrective action required under. s. 144735
from moneys obtained for that purpose under par. (am).
"“(c) ‘Prevention of imminent hazard; closure and long-term
care. If the owner or operator of an approved facility. for
which the plan of operation was approved under s. 144.44 (3)
(c) before August 9, 1989, fails to comply with the closure and
any long-term care requiremeénts in any plan of operation
during the period for which the owner or-operator is required
to provide proof of financial responsibility, if the department
determines that the failure to comply with these requirements
presents an imminent or substantial danger to the health or
environment and if the department takes reasonable adminis-
trative and legal action to require compliance or to obtain
moneys under par.(a), then the department may take action
orcontract with a person to take action to comply with these
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requirements even though no moneys have been obtained
under par. (a).

(cm) Prevention. of imminent hazard, corrective action. If
the owner or operator of an approved facility for which the
plan of operation was approved under s. 144.44 (3) (c) before
August 9, 1989, fails to comply with any corrective action
required under s, 144,735, if the department determines that
the failure to comply with a corrective action requirement
presents an imminent or substantial danger to the health or
environment and if the department takes reasonable adminis-
trative and legal action to require compliance or to obtain
moneys under par. (am), then. the department may take
action or.contract with a person to take action to comply with
a corrective action required under s. 144.735 even though no
moneys have been obtained under par. (am)

(12) 'No ENVIRONMENTAL IMPACT STATEMENT REQUIRE-
MENTS. A determination under this section does not constitute
a major state action under s: 1.11 (2).

History: 1981 ¢ 374; 1983 a. 27; 1983 a. 53 s. 114; 1985 2. 29 s 3202 (39);
1987 a. 384; 1989 a. 31,.359; 1991 a. 31, 39

144.444 Transference of responsibility. (1) Any person
acquiring rights of ownership, possession or operation in a
licensed solid or hazardous waste facility at any time after the
facility begins to accept waste is subject to all requirements of
the license approved for the f'acility including any require-
ments relating to long-term care of the facility and is subject
to any negotiated agreement or arbitration award related to
the facility under s. 144.445. Upon acquisition of the rights,
the depar tment shall issue a new operating license if the
prévious Ticensee is no longer connected with the operation of
the facxllty, if the new licensee mieets all requirements speci-
fied in the previous licénse, the approved plan of operation, if
any, and the rules promulgated under s. 144.62, if applicable.

(2) Any person havmg or acquiiring rights of ownership in
land where a solid or hazardous waste disposal facility was
previously operated may not undertake any activities on the
land which interfere with the closed facility causing a signifi-
cant threat to public health, safety or welfare,

Histoiy: 1977 ¢. 377, 1981 ¢ 374; 19832, 410'ss 62, 2202(38); Stats. 1983 s

144.444; 1989 a 31,
See noteto 144 .60, citing Kelly. 67 MLR 691 (1984)

144.445  Solid and hazardous waste facilities; negotiation
and arbitration. (1) LEGISLATIVE FINDINGS. (a) The legislature
finds that the creation of solid and hazardous waste is an
unavoidable result of the needs and demands of 4 modern
society.

(b) The legistature further finds that solid and hazardous
waste is generated throughout the state as a by-product of the
materials used and consumed by every individual, business,
enterprise and governmental unit in the state

(c) The legislature further finds that the proper manage-
ment, of solid-and hazardous waste. is necessary to prevent
advexse effects on the environment and to protect public
health a and Safety .

(d) The . leglslature further fmds that the availability of
suitable facilities for solid waste disposal and the treatment,
storage and dlsposal of hazardous waste is necessary to
preserve the economic strength of this state and to fulfill the
diverse needs of its citizens. .

(e) The leglslature further finds that whenever a 51te is
proposed for the solid waste disposal or the treatment,
storage or disposal of hazardous waste, the nearby residents
and the affected municipalities may have a variety of legiti-
mate concerns about the location, design, construction, oper-
ation, closing and long-term care of facilities to be located at
the site, and that these facilities must be established with
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consideration for the concerns of nearby residents and the
affected municipalities.

(f) The legislature further finds that local authorities have
the responsibility for promoting public health, safety, conve-
nience and general welfare, encouraging planned and orderly
land use development, recognizing the needs of industry and
business, including solid waste disposal and the treatment,
storage and disposal of hazardous waste and that the reason-
able decisions of local authorities should be considered in the
siting of solid waste dlsposal facilities and hazardous waste
facilities.

(g) The legislature further finds that the procedures for the
siting of new or expanded solid waste disposal facilities and
hazardous waste facilities under s. 144.44, 1979 stats., and s.
144.64, 1979 stats., are not adequate to resolve many of the
conflicts which arise during the process of establishing such
facilities. ‘

(2) LEGISLATIVE INTENT. It is the intent of the legislature to
create and maintain an effective and comprehensive policy of
negotiation and arbitration between ‘the applicant for a
license to establish either a solid waste disposal facility or a
hazardous waste treatment, storage or disposal facility and a
committee representing the affected municipalities to assure
that:

(a) Arbitrary or dlscnmmatory policies and actions of
local governments which obstruct the establishment of solid
waste disposal facilities and hazardous waste facilities can be
set aside.

(b). The legitimate concerns of nearby residents and af-
fected municipalities can be expressed in a public forum,
negotiated and, if need be, arbitrated with the applicant in a
fair manner and reduced to a wntten document that is legally
binding.

(c)An adequate mechamsm exists under state law to assure
the establishment of envxronmentally sound and economi-
cally viable solid waste’ dlsposal facilities and hazardous
waste facilities.

(3) DerINITIONS. In this section:

.(a) “Applicant” means a person applying for a license for
or the owner or operator of a facility.

(b) “Board” means the waste facility siting board

(¢) “Facility’” means a solid waste disposal facility ora
hazardous waste facility. -

(d) “Local approval” includes any requirement for a
permit, license, authorization, approval, variance or excep-
tion or any restriction, condition of approval or other restric-
tion, regulation, requirement or prohibition imposed by a
charter ordinance, general ordinance, zoning ordinance, res-
olution ‘or regulation by a town, city, village, county or
special purpose district, including without limitation because
of enumeration any ordinance, resolution or regulation
adopted under s. 59.065, 59.07, 59.083, 59.97, 59.971, 59.974,
60:10, 60.22; 60.23, 60.54, 60.77,61.34, 61.35, 61.351, 61.354,
62.11, 62 23, 62.231, 62.234, 66.01, 66.052, 66.24 (8), 87.30,
91,73, 1 07, 196.58, 236.45 or 349.16 or subch. VIII of ch.
60. :

(e) “Local committee” means the committee appointed
under sub. (7).

(f) ““Participating municipality” means an affected munici-
‘pality which adopts a siting resolutxon and appomts members
to the local committee.

(fm) “Preexisting local approval” means a local approval
in-effect at least 15 months prior to the submission to the
department of either a feasibility report unders. 144.44 (2) or
an initial site report, whichever occurs first.

- (g) “Siting resolution” means the resolution adopted by an
affected municipality under sub. (6)(a).
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(4) RuLEs. The board may promulgate rules necessary for
the implementation of this section.

(5) APPLICABILITY OF LOCAL APPROVALS. (a) The establish-
ment of facilities is a matter of statewide concern.

(b) An existing facility is not'subject to any local approval
except those local approvals made applicable to the facility
under pars: (c) to (g).

(c) Except as provided under par. (d), a new or expanded
facility is subject to preexisting local approvals.

(d) A new or expanded facility is not subject to any
preexisting local approvals which are specified as inapplica-
ble'in a negotiation agreement approved under sub. (9) or an
arbitration award issued under sub. (10). ,

(e) Except as provided under par. (f), a new or expanded
facility is not subject to any local approvals which are not
preexisting local approvals.

(f) A new or expanded facility is subject to local approvals
which are not preexisting local approvals if they are specified
as applicable in a negotiation agreement approved under sub.

). R

(g) This subsection applles to a new or expanded facility
owned-or operated by a county in the same manner it applies
to all other new or expanded facilities.

(6) SITING RESOLUTION. (a) Municipal participation. An
affected municipality may participate in the negotiation and
arbitration process under this section if the governing body
adopts a siting resolution and appoints members to the local
committee within 60 days after the municipality receives the
written request from the applicant under s. 144.44 (1m) (b)
and if the municipality sends a copy of that resolution and the
names of those members to the board within 7 days after the
munlclpallty adopts the siting resolution and appoints mem-
bers to the local committee. The siting resolution shall state
the affected municipality’s intent to negotlate and, if neces-
sary, arbitrate with the applicant concerning the proposed
facility. An. affected municipality which does not adopt a
siting resolution within 60 days after receipt of notice from
the appllcant may not appomt members to the local
committee.

(b) Notzf cation of participation. Within 5 days after the
board receives copies of resolutions and names of members
appointed to the local committee fromall affected mun1c1pal-
ities or within 72 days after all affected municipalities receive
the written request under s. 144.44 (1m) (b), the board shall
submit a notification of participation by certified mail to the
applicant and each participating municipality identifying the
participating municipalities and the members appointed to
the local committee and informing the applicant and partici-
pating municipalities that negotiations may commence or, if
no-affected municipality takes the actions required to partici-
pate in the negotiation and arbitration process under par. (a),
the board shall notify the applicant of this fact by certified
mail within that 72-day period.

- (¢) Revised notification of participation. If the board issues
a notice under par. (b) and subsequently it is necessary for the
applicant to submit a written request under s. 144.44 (1m) (b)
to-an additional affected municipality because of an error or
changes in plans, the board may issue an order delaying
negotiations until that affected municipality has an opportu-
nity to participate in the negotiation and arbitration process
by takingaction under par. (a). Within 5 days after the board
receives a copy of the resolution and the names of members
appointed to the local committee by that affected municipal-
ity or within 72 days.after that affected municipality receives
the written request from the applicant under s 144.44 (1m)
(b), the board shall submit a revised notification of participa-
tion by certified mail to the applicant and each participating
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municipality. stating the participating municipalities and
members appointed to the local committee and informing the
applicant and participating municipalities that negotiations
may recommence or if the additional affected mumc1pa11ty
does, not take the. actions required to participate in the
negotiation and arbitration process under par. (a), the board
shall notify the applicant and other participating municipali-
ties of this fact by certified mail and informing them that
negotiations may recommence.

(d) Rescission. A siting resolution may be rescinded at any
time by a resolution of the governing body of the municipality
which adopted it. When -a siting resolution' is rescinded,
individuals appointed by the governing body of the munici-
pality to serve on the local committee are removed from
membership.on the local committee.

(e) Prohibition on participation by municipality which is also
applicant. An affected municipality which is also the appli-
cant or which contracts with the applicant to construct or
operate a facility may not adopt a siting resolution.

(f) Failure to participate. If no affected municipality takes
the actions required.to participate in the negotiation and
arbitration process under par. (a), the applicant may continue
to seek state approval of the facility, is not required to
negotiate or arbitrate under this section and the facility is not
subject to any local approval, notwithstanding sub. (5).

(g) Extension for filing. If the governing body of an affected
municipality adopts a siting resolution under par. (a) or (b),
and if the affected municipality does not send a copy of the
siting resolution to the applicant and the board within 7 days,
the board may grant an extension of time to allow the affected
mumcxpahty to send.a copy of the siting resolution to the
applicant and the board, if the board determines that:

1. The municipality failed to send the siting resolution
through mistake, inadvertence or excusable neglect; and

- 2.'The granting of an extension will not create a significant
hardship for other parties to the negotiation and arbitration

process. :

NOTE: 1983 Wis, Act128 provndes in section 3 that the cteatlon of par. (¢)
[rn; (2)} by Act 128 is remedial in nature and applies to solid or hazardous waste
facilities for which the applicant submits requests concerning the applicability of
local approvals under s. 144.44 (1m).after 3-15-82.

(7) LOCAL COMMITTEE. (a) Appointment of members. Mem-
bers of the local committee shall be appointed by the gov-
erning body of each affected mun1c1pa11ty passing a siting
resolution, as -follows: ’

~1.-A town, city or village in which all or part of a facility is
proposed to-be located shall appoint 4 members, no more
than 2 of whom are elected officials or municipal employes

-1m’ A county in which all or part of a facility is proposed to
be-located shall appoint 2 members.

2. Any affected municipality, other than those specified
under subd. 1 or Im, shall appoint one member.

- (b) Disclosure of private interests. Each member of alocal
committee shall file a statement with the board within 15 days
after'the person is appointed to the local committee specify-
ing the ‘economic interests of the member and his or her
immediate family members that would be affected by the
proposed facility and its development.

(c) Failure to-disclose private interests. If a person fails to
file a statement of economic interest as required under par.
(b), heor she.-may not serve on the local committee and the
position to which he or she was appointed is vacant.

(d) Removal; vacancies. A participating municipality may
remove:and- replace at will the'members. it appoints to the
local committee. Vacancies on:the.local committee shall be
filled in the same manner. as initial appointments.

(e) Chairperson. The local commlttee shall elect one of its
members as chairperson. :
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(f) Quorum. A majority of the membership of the local
committee constitutes a- quorum to do business and a major-
ity of that quorum may act in any matter before the local
committee: Each member of the local committee has one vote
in any matter before the committee and no member may vote
by proxy.

(g) Open meetmgs Meetmgs of the local committee are
subject to subch. V of ch. 19..

(7n) ADDITIONAL MUNICIPAL PARTIES. (a) Agreement to add.
Upon the written agreement of all parties to a negotiation
and arbitration proceeding commenced under this section, a
municipality which does not qualify as an affected municipal-
ity under's. 144.43 (1) may be added as a party to the
proceeding.

(b) Siting resolution. If a municipality is added to the
negotiation and arbitration proceeding under par. (a), it shall
adopt a siting resolution under sub. (6) within 30 days of the
agreement.and otherwise comply with the other pr ovisions of
this section.

(8) SUBJECTS OF NEGOTIATION AND ARBITRATION. (@) The
applicant and the local committee may negotiate with respect
to any subject except:

1. Any proposal to. make the applicant’s responsibilities
under the approved feas1b111ty report or plan of oper ation less
stringent.

2. The need for the facility.

(b) Only the following items- are subject to arbitration
under this section: , -

1. Compensation to any person for substanna] economic
impacts which are -a direct result of the facility including
insurance and damages not.covered by the waste manage-
ment fund.

- 1m, Reimbursement of reasonable costs, but not to exceed
$20,000, incurred by the local committee relating to negotia-
tion, mediation and arbitration activities under this section.

2. Screening and fencing related to the appearance of the
facility. ‘This item may not affect the design capacity of the
facility

3. Operational concerns including, but not limited to,
noise, dust, debris, odors and hours of operation but exclud-
ing.design capacity.

4, Traffic flows and patterns resulting from the facﬂlty

5. Uses of the site where the facility is located after closing
the facility. ,

6. Economically feasible methods-to recycle or reduce the
quantities of waste to the facility. At facilities for which the
applicant will not provide .or contract for. collection and
transportation services; this item is limited to- methods pro-
vided at the facility.

7. The applicability or nonapphcablhty of any preex1stmg
local approvals. = -

(9) NEGOTIATION, (a) Commencement of negotiation. Nego-
tiation between the applicant and the local committee may
commence at any time after receipt of notification of partici-
pation from the board under sub. (6) (b). The time and place
of negotiating sessions shall be established by agreement
between the applicant and the local committee. Negotiating
sessions shall be open to the public.

_(b) Determination of negotiability. Either party may peti-
tion the board in writing for a determination as to whether a
proposal is excluded from negotiation under sub. (8) (a). A
petition may be submitted to the board before a proposal is
offered in negotiation. A petition may not be submitted to the
board later than 7 days after the time a proposal is offered for
negotiation; The board shall conduct a hearing on the matter
and issue its decision within 14 days after receipt of the
petition. The decision of the board is binding on the parties
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and is not subject to judicial review. Negotiation on any issue,
including issues subject to a petition under this paragraph,
may continue pending the issuance of the board’s decision

(c) Mediation. Negotiating sessions may be conducted with
the assistance of a mediator if mediation is approved by both
the applicant and the local committee. Either the applicant or
the local committee may request a mediator at any time
during negotiation. The function of the mediator is to en-
courage a voluntary settlement by the applicant and the local
committee. The mediator may not compel a settlement. The
board ‘shall provide the applicant and the local committee
with the riames and qualifications of persons willing to serve
as mediators. If the applicant and the local committee cannot
agree on the selection of a mediator, the applicant and the
local - committee may request the board to appoint a
mediatoi

(d) Mediation costs. The mediator shall submit a statement
of his or her costs to the applicant, the local committee and
the board. Except as otherwise specified in the negotiated
agreement or the arbitration award under sub. (10), the costs
of the mediator shall be shared equally between the applicant
and the local committee. The local committee’s share of the
mediator’s costs shall be:divided among the participating
municipalitiés ‘in' proportion to the number of members
appointed to the local committee by each participating
municipality.

(e) Failure to participate; default. Failure of the applicant
or the local committee to participate in negotiating sessions
constitutes default except as provided in this paragraph. It is
not default if the applicant or the local committee fails to
participate in negotiating sessions either for good cause or if
further negotiations cannot be reasonably expected to result
in‘a settlement. Either party may petition the board in writing
for-a determination as to whether a given situation constitutes
default: The board shall conduct a hearing in the matter.
Notwithstanding s. 227.03 (2), the decision of the board on
default.is subject to judicial review underss. 227.52 to 227.58.
If the applicant defaults, the applicant may not construct the
facility. If the local committee defaults, the applicant may
continue to seek state approval of the facility, is not required
to continue to-negotiate or. arbitrate under this section and
the facility is.not sub]ect to-anylocal approval notwithstand-
ing-sub. (5). :

(em) Default heanng costs. The board shall submit to the
applicant and local committee a statement of the costs of a

hearing held under par. (¢) to determine whether the failure of

an -applicant .or ‘a local - committee to participate in the
negotiation sessions under this subsection constitutes default.

Except as otherwise specified in an arbitration award, the
costs of a hearing to determine whether a given situation
constitutes default shall be shared between the applicant and
the ‘local  committee. . The local committee’s share of the
hearing costs shall be divided among the participating munic-
ipalities in proportion to the number of members appointed
to the local committee by each participating municipality.

* () Submission of certain items to the department. Any item
proposed to- be included-in a negotiated agreement which
affects an applicant’s responsibilities under an approved
feasibility report or plan of operation may be submitted to the
department for consideration. An item may be submitted. to
the department under this paragraph after agreement on the
item is reached by the applicant and the local committee
either during or at the conclusion of negotiation. The depart-
ment - shall approve -or reject items submitted under this
paragraph within 2 weeks after receipt of the item. The
department shall reject those items which would make the
applicant’s responsibilities less stringent than required under

91-92 Wis. Stats. 2740
the approved feasibility report or plan of operation. The
department shall provide written reasons for the rejection.
Items which are rejected may be revised and resubmitted. The
department may incorporate all-items which are not rejected
under this paragraph into the approved feasibility report or
the plan of operation. The department shall inform the
applicant, the local committee and the board of its demsmns
under this paragraph:

(g) Written agreement. All issues subject to negotiation
which are resolved to the satisfaction of both the applicant
and the local committee and, if necessary, are approved by
the department under par. (f), shall be incorporated into a
written agreement.

(h) Public hearings. The local committee may hold public
hearings at any time concerning the agreement in any town,
city or village where all or a portion of the facility is to be
located.

(i) Submission for approval. Within 2 weeks after approval
of the written agreement by the applicant and the local
committee; the local committee shall submit the negotiated
agreement to the appropriate governing bodies for approval.

() Appropriate governing bodies for approval. If the local
committee’ includes: members from a town, city or village
where all or a portion of the facility is to be located, the
appropriate governing bodies consist of the governing body
of each town, city or village where all or a portion of the
facility is'to be located with members on the local committee.
If the local committee does not include members from any
town, city or village where all-or a portion of the facility is to
be located, the appropriate governing bodies consist of the
governing body of each participating town, city or village.

(k) Approval. - If the local committee includes members
from any town, city or village where all or a portion of the
facility is to be located and if the negotiated agreement is
approved by resolution by each of the appropriate governing
bodiés, the negotiated agreement is binding on all of the
participating municipalities but if the negotiated agreement is
not approved by any appropriate governing body, the negoti-
ated agreement is void. If the local committee does not
include members from-any town, city or village where all or a
portion of the facility- is to be located and if the negotiated
agreement is approved by resolution by all of the appropriate
governing: bodies, ‘the agreement is binding on all of the
participating municipalities but if the negotiated agreement-is
not.approved by all of the appropriate governing bodies, the
negotiated agreement is void.

(L) Submission of agreement to board and department The
applicant shall submit a copy or notice of any negotiated
agreement approved under: par. (k) to the board and the
department. by mail within 10 days after. the agreement is
approved. ,

(10) ARBITRATION (a) Jomt petition for arbitration. If
agreement is not reached on any items after a reasonable
period of negotiation, the applicant and the local committee
may submit a joint written petition to the board to initiate
arbitration under this subsection.

(b) Unilateral petition for arbitration. Either the applicant
or theé local committee may submit an individual written
petition:to the board to initiate arbitration under this subsec-
tion but not earlier than 120 days after the local committee is
appointed under sub. (7) (a).

(¢) Decision-concerning . arbitration. W1thm 15 days after
receipt-of a petition to.initiate arbitration, the board shall
issue a.decision concerning the petition and notify the appli-
cant and the local committee of that decision.

(d) Order to continue negotiation. The board may issue a
decision ordering the applicant and the local committee to
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continue negotiating for at least 30 days after the date of the
notice if, in the judgment of the board, arbitration can be
avoided by the negotiation of any remaining issues. If the
board issues a decision ordering the applicant and the local
committee to continue negotiation, the petition to initiate

arbitration may be resubmitted after the extended period of

negotiation

(e) Decision to delay arbitration pending submittal of feasz—
bzlzty report. The board may issue a decision to delay the ini-
tiation of arbitration until the department notifies the board
that it has. received a feasibility report for the facility pro-
posed by the applicant. The board may decide to delay the
initiation of arbitration under this paragraph if the applicant
has not made available information substantially equivalent
to that in a feasibility report. The petition to initiate arbitra-
tion may be- resubmitted after the feasibility report is
submitted.

(f). Order for final offers. The board may issue a decision
ordering the applicant and the local committee to submit
their respective final offers to the board within 90 days after
the date of the notice. .

(g) Failure to submit final offer. If the local committee fails
to submit a final offer within the time limit specified under

par. (f), the applicant may continue to seek state approval of

the facility, is not required to continue to negotiate or
arbitrate under this section and the facility is not subject to
any local approval, notwithstanding sub. (5). If the applicant
fails to submit a final offer within the time limit specified
under par. (f), the applicant may not construct or operate the
facility.

(h) Final offers. A final offer shall contain the final terms

and conditions relating to the facility proposed by the appli-
cant or the local committee and any information or argu-
ments in support of the proposals Additional supporting
information may be submitted at any time.
" (i) Issues and items in final offer. A final offer may include
only issues subject to arbitration under sub. (8). A final offer
may include only items offered in negotiation except that a
final offer may not include items settled by negotiation and
approved under sub. (9) (k).

() Continued negotiation, revised fi nal offers Negotiation
may continue during. the arbitration process. If an issue
subject to negotiation is resolved to the satisfaction of both
the applicant and the local committee and, if necessary, is
approved by the department under sub. (9) (f), it shall be
incorporated into a written agreement and the final offers
may be amended as provided under par. (n).

(k). Public hearings. The local committee may conduct
public hearings on the proposed final offer prior to submit-
ting the final offer to the governing bodies under par. (L)

(L) Submission for approval. The final offers prepared by
the local committee are required to be submitted for approval
by resolution of the governing body of each participating
municipality before the final offer is submitted to the board.

(m) Public documients. The final offers are public docu-
ments and the board shall make copies available to the public.
" (n) Amendment of dffer. After the final offers are submitted
to the board, neither the applicant nor the local committee
may amend its final offer, except with the written permission
of the other party. Améndments proposed by the local
committee are required to be approved by the participating
municipality to which the amendment relates. If the gov-
erning body of'any participating municipality fails to approve
the final offer prepared by the local committee, the applicant
may amend those portions of his or her final offer which
pertain to that municipality without obtaining written per-
misston from the local committee.
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(0) Public meeting Within 30 days after the last day for
submitting final offers, the board shall conduct a public
meeting in a place reasonably .close to the location of the
facility to provide an opportunity for the applicant and the
local committee to explain or present supporting arguments
for their final offers. The board may conduct additional
meetings with the applicant and -the local committee as
necessary to prepare its arbitration award. The board may
administer oaths, issue summonses under s.. 788.06 and direct
the taking of depositions under s. 788.07.

(p) Arbitration award. Within 90 days after the last day for
submitting final offers under par. (f), the board may issue an
arbitration award with the approval of a minimum of 5 board
members. If the board fails to issue an arbitration award
within this period, the governor shall issue an arbitration
award within 120 days after the last day for submitting final
offers under par. (f). The arbitration award shall adopt,
without modification, the final offer of either the applicant or
the local committee except that the arbitration award shall
delete those items which are not subject to arbitration under
sub. (8) or are not consistent with the legislative findings and
intent under subs. (1) and(2). A copy of the arbitration award
shall be served on the applicant and the local committee.

(q) Award is binding,; approval not required. If the applicant
constructs and operates the facility, the arbitration award is
binding on the applicant and the participating municipalities
and does not require approval by the participating
municipalities.

(v) Applicability of arbitration statutes. Sections 788.09 to
788.15 apply to arbitration awards under this subsection.

(s) Environmental impact. An arbitration award under this
subsection is not'a major state action unders. 1.11 (2)

(11) SUCCESSORS IN INTEREST. Any provision in a negotiated
agreement or arbitration award is enforceable by or against
the successors in interest of any person directly affected by the
award. A personal representative may recover damages for
breach for which the decedent could have recovered.

-{12) APPLICABILITY, (2) Solid waste disposal facilities. 1.
This section applies to new or expanded solid waste disposal
facilities for which an initial site report is submitted after
March 15, 1982, or, if no initial site report is submitted, for
which a feasibility report is submitted after March 15, 1982.

2. This section does not apply to modifications to a solid
waste disposal facility which do not constitute an-expansion
of the facility or to a solid waste disposal facility which is
exempt from the requirement of a feasibility report under ss.
144.43 to 144.47 or by rule promulgated by the department.

" (b) Hazardous waste facilities. 1. This section applies to all
new or expanded hazardous waste facilities for which an
initial site report is submitted after-March 15,1982, or, if no
initial site report is submitted, for which a fea51b1hty report is
submitted after March'15, 1982.

2. Except as provided undersubd. 1 and par. (c), only subs.
(3) and (5) (a) and (b) apply to a hazardous wasté facility
which is in existence on May 7;1982, which has a license, an
interim license or a variance under s. 144,64 or the resource
conservation and recovery act and which complies with all
local approvals applicable to the facility on May 7, 1982.

3. Only subs. (3) and (5) (a) to (c) and (e) apply to a
hazardous waste treatment or storage facility which accepts
waste only from the licensee.

" (c) Existing solid waste disposal facilities or hazardous waste
facilities. 1. This section applies to an existing solid. waste
disposal facility or hazardous waste facility which shall be
treated asa new or.expanded facility upon the adoption of a
siting resolution by any affected municipality under sub. (6):
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a. At any time during the life of a solid waste disposal
facility or a hazardous waste facility if the owner or operator
and one or more affected municipalities agree to negotiate
and arbitrate under- this section.

b.. When a negotiated settlement or arbitration award
under this section provides for the reopening of negotiations.

. ¢..At any time after the date specified in the feasibility
report, if such a date has been specified under s. 144.44 (2) (f),
as the proposed date of closure of a'solid or hazardous waste
disposal facility and if the facility is not closed on or before
that date

2. Except as.provided under subd. 1 and pars. (a), (b) and
(d), only-subs. (3) and (5) (a) and (b)-apply to an existing solid
waste disposal facility or a hazardous waste facility.

(d).Nonapplicability to mining waste facilities. This section
does :not apply to any waste. facility which is part of a
prospecting -or mining opetatlon with a permit under s.

144.84 or.144.85.
History: 1981 ¢. 374; 1983 a. 128, 1983 a. 28255.6 to 32,34, 1983 2. 4165
19; 1983 4. 532 s 36; 1983 2. 538; 1985a 1825 57;1987a 27,204, 399; 1987 a

403 's. 256; 1991 a. 39.
.- Wisconsin’s, landfill negotiation/arbitration statute. Ruud and Werner,

WBB Nov., 1985. -
Down in the dumips and wasted: The need determination in the Wisconsin

landfill siting process. 1987 WLR 543

144.446 ' Landfill official liability. (1) DEFINITION. As used in
this section, ‘“landfill official” means ‘any officer, official,
agent or enmiploye of the state, a political corporation, govern-
mental subdivision or public agency engaged in the planning,
management, operation or approval of a solid or hazardous
waste disposal facility.

(2) EXEMPTION FROM LIABILITY. A landfill official is im-
mune from civil prosecution for good faith actions taken
within“ the ‘scope -of his* or her official duties under thxs

subchapter.
- History: 1983 a: 410; Stals l983s 144 795; 1983 a 538s. 158; Stats 1983 s
144.446

144.447 “Acquisition’ of propei'ty‘ by condemnation. (1)
DEerFINITION; In this section, “property” includes any interest
in land including an estate, easement, covenant or lien, any
restriction or limitation on the-use of land other than those
imposed ‘by exercise of the: police power, any building,
structure, fixture or lmprovement and any per sonal property
dlrectly connected with land.

(2) 'PROPERTY. MAY ‘BE CONDEMNED. ;Noththstandmg S.
32.03, property intended for use asa solid or hazardous waste
facility may be condemned if all of the following conditions
are met::

(a) The entity proposing to acquire the property for use as
asolid or hazardous waste facility has authority to condemn
property for this purpose.

.(b) The property-is determined to be feasible for use as'a
solid or hazardous waste facility by the department if that
determination is required under s. 144.44 (2)

(c) The property is acquired by purchase, lease, gift or
condemnation by-a municipality, public board or commis-
sion Or any other entity, except for the state, so as to bring the
property within the limitations on the exercise of the general
power. of condemnation under s. 32.03 within:

1. Five years prior to the determination of feasibility if a
determination of feasxblllty is requned for the facility under s
144.44 (2).

2. Five years prior to the service of a ]unsdlctlonal offer
under s. 32.06 (3) if a determination of feasibility is not

requued for the facility under s. 144.44 (2).
History: ‘1981 ¢ 374

144.448 Duties of metallic mining council. (1) The metallic
mining council shall'advise the department on the implemen-
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tation of ss. 144435, 144.44, 144.441, 144442, 144.444,
144,445, 14460 to 144.74 and 144.80 to 144.94 as those
sections relate to metallic mining in this state.

(2) The council shall serve as an advisory, problem-solving
body to work with and advise the department on matters
relating to the reclamation of mined land in this state and on
methods of and criteria for the location, design, construction
and operation and maintenance of facilities for the disposal
of metallic mine-related wastes.

(3) All rules proposed by the department relating to the
subjects specified in this section shall be submitted to the
council for review and comment prior to the time the rules are
proposed in final draft form by the department. The depart-
ment shall transmit the written' comments of all members of
the council submitting written comments with the summary
of the proposed rules to the presiding officer of each house of
the legislature under s. 227.19 (2).

(4) Written minutes of all meetings of the council shall be
prepared by the department and made available to all inter-
ested parties upon request.

History: 1979¢.355; 1981 ¢ 374.148;1983 a 410s 2202(38); 19852 182

144.449 Tire dumps. (1) DErFINITIONS. In this section:

(a) “Nuisance” means an unreasonable danger to public
health, safety or welfare or the environment.

(b)- “Tire dump” ‘means ‘any location -that is used for
storing or disposing of waste tires; ,
~ (¢) “Waste tire”” has the meaning given under s. 84.078 (1)
(b).

(2) DEPARTMENT AUTHORITY; ABATEMENT. If the depart-
ment determines that a tire dump is a nuisance, it shall notify
the person responsible for the nuisance and request that the
tires be processed or removed within a specified period. If the
person fails to take the requested action within the specified
period, the department shall order the. person to abate the
nuisance within a specified period. If the person responsible
for the nuisance is not the owner of the property on which the
tire dump is located, the department may order the property
owner to permit abatement of the nuisance. If the person
responsible for the nuisance fails to comply with the order,
the department may take any action necessary to abate the
nuisance, including entering the property where the tire dump
is located and confiscating the waste tires, or arrangmg to
have the waste tires processed or removed.

(2r) ENFORCEMENT ACTION. To carry out a nuisance abate-
ment under sub. (2), the departmerit may refer a nuisance
abatement to the attorney general for enforcement action.

(3) AprLicaBILITY. This section does not apply to any of
the following:

(a) A retail business premises where tires are sold if no
more than 500 waste tires are kept on the premises at one
time. o

(b) The premises of a tire retreading business if no more
than 3,000 waste tires are kept on the premises at one time

.(c) A premises where tires are removed from motor vehi-
cles in the ordinary course of business if no more than 500
waste tires are kept on the premises at one time

(d) A solid waste disposal facility where no more than
60,000 waste tires are stored-above ground at one time if all
tires. received for storage are processed, buried or removed
from the facility within one year after receipt.

(e) A site where no more than 250 waste tires are stored for
agricultural uses.

(f)A site where a recovery act1v1ty, as defined in s, 159.17
(1) (a), is carried on if no miore than a 6-month inventory of
tires is kept on the site.
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(g) A site where waste tires are stored for use in construct-
ing artificial reefs in waters of the state.

(h) An artificial reef constructed of waste tires.

(i) A construction site where waste tires are stored for use
or used in road surfacing and construction of embankments.

(j) A solid waste disposal facility where waste tires are
buried in compliance with rules promulgated by the
department.

(4) ABATEMENT PRIORITIES. The order of priority for the
department’s abatement activities under sub. (2) shall be as
follows:

(a) Tire dumps detéermined by the department to contain
more than 1,000,000 tires.

(b) Tire dumps which constitute a fire hazard or threat to
public health.

(c) Tire dumps in densely populated areas.

(d) All other tire dumps.

(5) RECOVERY OF EXPENSES. The department may ask the
attorney general to initiate a civil action to recover from the
person responsible for the nuisance the reasonable and neces-
sary costs incurred by the department for its nuisance abate-
ment activities and its administrative and legal expenses

related to the abatement. The department’s certification of

expenses shall be prima facie evidence that the expenses are
reasonable and necessary.

(6) OTHER ABATEMENT. This section does not change the
existing authority of the department to enforce any existing
laws or of any person to abate a nuisance. The department

may reimburse-a person for the costs of any such abatement
History: 1987 a. 27, 110; 1987 a 403 5. 256; 1989 a 335s. 89

144.45 Research. The department may conduct or direct
scientific experiments, investigations, demonstration grants
and research -on any matter relating to solid waste disposal,
including, but not limited to, land fill, disposal and utilization
of junked vehicles, and production.of compost.

144.453 Disposal and treatment records. (1) SUBMISSION
OF INFORMATION. The owner or operator of each solid waste
treatment facility at which solid waste is converted into fuel
or burned and of each solid waste disposal facility shall

annually submit to the department a report containing all of

the following information:
- (a) The name of the owner of the facility.

(b) The location of the facility.

(¢) For.a solid. waste disposal facility, the remaining
capacity available for disposal.

(d) A list of all licensed haulers transportmg waste to the
facility for disposal or treatment in the previous year.

(e) A list of the states of origin of solid waste disposed of or
treated at the facility in the previous year and the amount, by
weight, of that solid waste originating in each state.

-(2) MAINTENANCE OF RECORDS. Except as provided in s
144.433 (2) (a) 2, the department shall separately maintain as
a public record, for each solid waste facility, the reports
required by sub. (1).

History: 1989 a. 335

144.455.. Dump closure cost-sharing grants. (1) DEFINI-
TIONS. In this section:

(a) “Nonapproved facility” has the meaning: given in s.
144.441 (1) (¢).

(b) ““Political subdivision” means a. city, village, town,
county or-town sanitary district. :

(2) APPLICATION. A polmca] subd1v1s1on that closes a
nonapproved facility which it owns or operates may apply to
the department for a cost-sharing grant. The application shall
include information requested by the department. The de-
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partment may establish a deadline for applying for a cost-
sharing grant.

(3) ArprovaL. The department shall approve a grant only
for closure costs that it determines are reasonable and neces-
sary. Closure costs do not include the costs of taking remedial
action. The department may approve a cost-sharing grant
only if the nonapproved facility is closed under the depart-
ment’s rules in effect on May 11, 1990, and if the closure is
approved by the department.

" (4) CosT-SHARING GRANT AMOUNT. (a) Except as provided
in par. (b), the department shall approve a cost-sharing grant
equal to 50% of the amount by which the reasonable and
necessary costs of closing the nonapproved facility exceed an
amount equal to $10 times the population of the political
subdivision, based on the most recent population estimates
by the department of administration under s. 16.96. If a
political ‘subdivision closes more than one nonapproved
facility, the reasonable and necessary costs incurred by the
political subdivision in closing all of the nonapproved facili-
ties shall be combined to determine the amount of the grant
under this subsection. If 2 or more political subdivisions are

joint owners of a nonapproved facility which is closed, the

department shall use the total population of the political
subdivisions in determining the amount of the grant under
this subsection

(b) A political subdivision may not receive more than
$400,000 under this section. The department shall prorate
grant awards if necessary to prevent the total amount of
payments under sub. (5) from exceeding $20,000,000 over 10
years. ‘

(5) PAYMENT OF GRANT. The department shall make grant
payments annually over a 10-year period. Each grant pay-
ment shall equal 10% of the total grant to a political
subdivision.

(6) APPLICABILITY. This section applies to any nonap-
proved facility that is closed by a political subdivision after

January 1, 1988.
History: 1989 a 335; 1991 a. 269

144.46 Shoreland and floodplain zoning. Solid waste facil-
ities are prohibited within areas under the jurisdiction of
shoreland and floodplain zoning regulations adopted pursu-
ant to ss. 59.971, 61.351, 62.231 and 87.30, except that the
départment may issue permlts authorizing facilities in such

areas.
~History: 1981 ¢. 374.s 148; 1983 a. 416 5. 19

144.463 Disposal and burning of low-level radioactive
waste. (1) DErINITION. In this section, “low-level radioactive
waste’” has the meaning given in's. 16.11 (2) (i).

(2) ProOHIBITIONS. (a) No person may dispose of low-level
radioactive waste that is determined by the federal nuclear
regulatory commission under 42 USC 2021j to be below
regulatory concern in a landfill or a hazardous waste disposal
facility unless the landfill or hazardous waste disposal facility
is licensed: for the disposal of low-level radioactive waste by
the federal nuclear regulatory commission or by this state
under an.agreement under 42 USC 2021 that grants this state
the authority to régulate the dlsposal of low-level radioactive
waste.

-(b) No person may burn in an incinerator low-level radio-
active waste that is determined by.the federal nuclear regula-
tory commission under 42 USC 2021j to be below regulatory

concern.
History: 1991 a. 50

144;465 Review of alleged violations. Any 6 or more

citizens or any municipality may petition for a review of an
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alleged violation of ss. 144.43 to 144.47 or any rule promul-
gated or special order, plan approval, license or any term or
condition of a license issued under those sections in the
following manner:

(1) They shall submit to the department a petition identify-
ing thealleged violator and setting forth in detail the reasons
for believing a violation occurred. The petition shall state the
name and address of a person within the state authorized to
receive service of answer and other papers in behalf of the
petitioners and the name and address of a person authorized
to appear at-a hearing in behalf of the petitioners.

{2) Upon' receipt of a petition under- this section, the
department may:

(a) Conduct a hearing in the matter within 60 days of

receipt of the petition. A hearing under this paragraph shall
be a contested case under ch. 227. Within 60 days after the
close of the hearing, the department shall either:

1. Serve written notice specifying the law or rule alleged to
be violated, containing findings of fact, conclusions of law
and an order, which shall be subject to review under ch. 227;
or -

2. Dismiss the petition.

(b) Initiate action under s. 144. 47

*'(3) If the department determines that a petition was filed
maliciously or in bad faith, it shall issue a finding to that
effect, and the person complained against is entitled to
recover expenses on the hearing in a civil action.

History: 1981 ¢ 374

144.469 Penalties. (1) (a) No person may treat, store or
dispose of high-volume industrial waste, as defined under s.
144.44 (7) (a) 1, in violation of a testing requirement or
condition of an exemption under s. 144 44 (7) (f) 4.
(b) No person may violate a testing requirement or condi-
tion of an exemptlon from regulation unders. 144.44 (7) (g) 3.
(2) A person who violates sub. (1) shall forfeit not less than

$10 nor more than $25,000 for each violation. Each day of

violation is a separate offense.
History: 1985°a. 46

144.47 Violations: enforcement. (1) (a) If the department
has reason to believe that a violation of ss. 144 43 to 144.47 or
any rule promulgated or special order, plan approval, or any
term or condition of a llcense 1ssued under those sections
occurred, it may:

1. Cause written notice to_be served upon the alleged
violator. The notice shall specify the law or rule alleged to be
violated, and contain the findings of fact on which the charge
of violation'is based, and, except as provided in s. 144.44 (8),
may include an order that necessary corrective action be
taken within a reasonable time. This order shall become
effective unless, no later-than 30 days after the date the notice
and order are served, the person named in the notice and
order requests in writing a hearing before the department.
Upon such request, the department shall after due notice hold
a hearing. Instead of an order, and except as provided in s.
144.44 (8), the department may require that the alleged
violator appear before the department for a hearing at a time
and. place specified in the notice and answer the charges
complained of; or

2. Initiate action under s. 144.98.

(b) If after such hearing the department finds that a
violation- has-occurred, it.shall affirm-or modify -its order
previously issued, or issue an appropriate order for the
prevention, abatement or control of the problems involved or
for the taking of other corrective action as may be appropri-
ate. If the department finds that no violation has occurred, it
shall rescind its order. Any order issued as part of a notice or
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after hearing may prescribe one or more dates by which
necessary action shall be taken in preventing, abating or

controlling the violation.
History: 1979 ¢. 34; 1981 ¢. 374,

144.48 Medical waste management. (1) DEFINITIONS: In
this section: | , .

(a) ““Clinic” has the meaning given ins. 159.07 (7) (¢) 1. a

(am) “Manifest” means a form used for identifying the
quantity, composition, origin, routing and destination of
medical waste during its transport and disposal.

(b) “Medical waste” means infectious waste, as defined in
5. 159.07 (7) (¢) 1. ¢ ,-and other waste that contains or may be
mixed with infectious waste

(bm) “Nursing home” has the meaning given in s. 50.01
©) .

(c) “Solid waste disposal” has ‘the meaning given in s.
144.43 (4r)

(d) *“Solid waste facility” has the meaning given in s. 144.43
(5): :

(e) “Solid waste treatment” has the meaning given in s.
144.43 (7r).

(2) MEDICAL WASTE REDUCTION. Except as provided under
sub. (3) (am), every clinic, nursing. home and hospital shall
implement a policy for the reduction of the amount of
medical waste generated as required by the department by
rule. :
~" 'NOTE: Sub; (2) is shown as amended eﬁ 6-1-93 by 1991 Wis. Act 300. Prior
to 6-1-93-it reads:

(2) MEDICAL WASTE REDUCTION., Every hospital shall implement a
policy for the reduction of the amount of medical waste generated as required by
the department by rule,

~(3) RuLes. The department shall promulgate rules that do
all of the following:

«(a) Establish requlrements for medical waste reduction by
hospitals.

(am) Exempt-types of generators of medical waste that
generate less than 50 pounds of medical waste per month
from the requirement under sub. (2).

(b) Establish requirements for packaging, handling, Shlp-
ping and transporting medical waste.

© Requne a license for persons who transport medical
waste and impose a fee for that license.

(d) Require the use of manifests to monitor the transport
and disposal of medical waste. v

(4) PrOHIBITIONS. (a) No person may transport medical
waste without a license issued by the department under sub.
(3 (©).

(b) No person may dispose of medical wastein a facﬂlty for
solid waste disposal unless the medical waste has undergone
solid waste treatment.

* (5) PENALTY. Any person who violates sub. (4) (b) may be
required to forfeit not more than $25,000. Each act of
disposal in violation of sub. (4) (b) constitutes a separate

offense.
‘History: 1991 a. 39, 300.

144.50 Used oil fuel. (1) DEFINITIONS. In thIS section:

(a) “Used oil” means any petroleum-derived or synthetic
oil which; as a result of use or management, is contaminated.
“Used oil”” includes, but is not limited to, the following:

1. Engine, turbine and gear lubricants.

2. Hydraulic fluid, including transmission fluid.

3. Metalworking fluid, including cutting, grinding,
machining; rolling, stamping, quenching and coating oils.

4. Insulating fluid or coolant.

(b) “Used oil fuel” means any fuel -designated by the
department by rule that contains used oil oris produced from
used oil or froma combination of used oil and other material.




Electronically scanned images of the published statutes.

2745 91-92 Wis. Stats.

(2) NOTIEICATION. (a) A person who does any of the
following shall notify the department of the location and
description of each. facility used and the description of the
used oil fuel:

1. Owns or operates a facility that produces used oil fuel or
a facility that recovers energy by burning used oil fuel

2. Distributes or markets used oil fuel.

(b) The department may by rule exempt specific persons or
facilities from the requirements of par. (a).

(3) INSPECTIONS AND.RIGHT OF ENTRY. Upon the request of

any officer or employe of the department and with notice
provided no later than upon the officer’s or employe’s arrival,
any person subject to sub. (2) (a) shall permit the officer or
employe access to vehicles, premises and records relating to

used oil fuel at any reasonable time. An officer or employe of

the department may take samples of any used oil fuel. The
officer or employe shall commence and complete inspections
with reasonable promptness The officer or employe shall
give the person a receipt for each sample taken and, upon
request, half of the sample. The department shall promptly

furnish the pérson with a copy of the results of the analysis of

each sample and a copy.of the inspection report.

' (4) ENFORCEMENT; PENALTIES. (a) Compliance orders. 1f the
department determines that any person is in violation of sub.
(2) (a) or (3) or any rule promulgated under this section, the
department may do one or more of the following:

1. Give the person written notice of the violation.

2. Issue a special order requiring compliance within a
specified time period.

3. Refer the matter to the department of justice for
eriforcement under s. 144 98, ‘

(b) Department of justice action, disposition. The depart-
ment of justice may initiate the legal action requested by the
department under par. (a) 3 after receipt of the written
request. In any action commenced by it under this paragraph,
the department of justice shall, prior to stipulation, consent
order, judgment or other final disposition of the case, consult
with the department for the purpose of determining the

department’s views on final disposition. The department of

justice'may not enter into a final disposition different than
that previously - dlscussed without - first informing  the
- department. ~

(c) Penaities. 1. Any person who violates sub. (2) (a) or (3)
ot any-rule promulgated “or special order issued under this
section shall forfeit not mote than $25,000 for each violation

"2, Any person who intentionally makes any false statement
or representation in complying with sub. (2) (a) shall be fined
not more than $25,000 or imprisoned for not more than one
year in the county jail -or both. For a 2nd or subsequent
violation, the person shall be fined not more than $50,000 or
imprisoned for not more than 2 years or both.

- (d) Venue. Any action on a violation shall be commenced
in the circuit court for the county in ‘which the violation
occurred. If all parties stipulate and the circuit court for Dane
county agrees, the proceedings may be transferred to the
circuit court for Dane county.

History: 1987 a. 384

144.52 COnfidentiality of records; used oil collection facil-
ities and used oil fuel facilities. (1) RECORDs. Except as
provided under sub. (2), records and other information
furnished to or obtained by the department in the administra-
tion‘of ss. 144.50 and 159.15 are public records subject to s.
19.21.

(2) CONFIDENTIAL RECORDS. (a) Appli‘cazionﬂ Any person
subject to's. 144,50 or 159.15 may seek confidential treatment
of any records or other information furnished to or obtained
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by the department in the administration of s. 144.50 or
159.15, ‘

. (b) Standards for granting confidential status. Except as
provided under par. (c), the department shall grant confiden-
tial status for any records or information received by the
department and certified by the applicant as relating to
production or sales figures or to processes or production
unique to the applicant or which would tend to adversely
affect the competitive position of the applicant if made
public. '

(c) Emission data; analyses and summaries. The department
may not grant confidential status for emission data. Nothing
in this subsection prevents the department from using records
and otherinformation in compiling or publishing analyses or
summaries relating to the general condition of the environ-
ment if the analyses or summaries do not identify a specific
applicant or facility or reveal records or other information
granted confidential status.

(d) Use of confidential records. Except as provided under
par. (c) and this paragraph, the department or the depart-
ment of justice may use records and other information
granted confidential status under this subsection only in the
administration and enforcement of's. 144.50 6r 159.15. The
department or the department of justice may release for
general distribution records and other information granted
confidential status under this subsection if the applicant
expressly agrees to the release. The department or the depart-
ment of justice may release on a limited basis records and
other information granted confidential status under this
subsection if the department or the department of justice is
directed to take this action by a judge or hearing examiner
under an order which protects the confidentiality of the
records or other information. The department or the depart-
ment of justice may release to the U.S. environmental protec-
tion agency or its authorized representative records and other
information granted confidential status under this subsection
if the department or. the department of justice includes in each
release of records or other information a request to the U.S.
environmental protection agency or its authorized represent-
ative to protect the confldentlalxty of the records or other

information.
History: 1987 a 384; 1989 a. 335s 89

144.60 Hazardous waste management. (1) Ti1LE Sections
144.60 to 144.74 shall be known and may be cited as the
“Hazardous Waste Management Act”.

(2) DECLARATION OF POLICY The legxslatuxe finds that
hazardous wastes, when mismanaged, pose a substantial
danger to the environment and public health and safety. To
ensure that hazardous wastes are properly managed within
this state, the legislature declares that a state-administered
regulatory program is needed which:

(a) Relies upon ‘private industry or local units of govern-
ment to provide hazardous waste management services

(b) Requires the transportation, storage, treatment and
disposal of hazardous ‘wastes to be performed only by li-
censeéd operators.

(c) Requires generators of hazardous waste to utilize
operators licensed to transport, treat, store or dispose of
hazardous wastes

(d) Does not interfere with, control or regulate the manu-
facturmg processes which generate hazardous wastes.

(e) Ensures the maintenance of adequate records on, and
the reporting of, the disposition of all hazardous wastes exther
generated in or entering this state. ,

) Encour ages to the extent feasible, the reuse, recycling or
reduction of hazardous wastes
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(g) Provides adequate care and protection of disposal
facilities after the facilities cease to accept hazardous wastes.
(h) Provides members of the public and units of local
government an opportunity to review and comment upon the
construction, operation and long-term care of hazardous
waste management facilities.
" (i) Meets the minimum requirements of the resource con-
servation and recovery act.
(3) RULES ON METALLIC MINING WASTES. The requirements

of ss. 144.60 to 144.74 shall be subject to s. 144.435 (2).
5()Hrstory 1977c 377, 1979 ¢. 89; 1979 ¢ 1755 53; 1981 ¢ 374 ss 82, 148,

The right to a decent burial: . Hazardous waste and its regulation in Wis-
consin. Harrmgton 66 MLR 223 (1983).

Changes in the ownership of hazardous waste disposal sites: Original and
successor liability: Kelly. 67 MLR 691 (1984)

144.61 Definitions. In ss. 144.60 to 144.74:

(1) “Closing” has the meamng designated under s. 144.43
(1m).

2) “Department
IESOurces..

(3) “Drsposal” means the dischar ge, deposit, injection,
dumpmg, spilling, leakmg or placmg of any hazardous waste
into or on any land or water in a manner which may permit
the hazardous:waste or any hazardous constituent to be
emitted into the air, to be discharged into any waters of the
state or otherwise to enter the environment. “Disposal” does
not include the generation, transportatron storage or treat-
ment of hazardous waste.

(4) “Generation”. means the act or process of producing
hazardous waste but does not include any manufacturing
process. )

(5) “Hazardous waste” or “waste” means any solid waste
identified by the. department as hazardous under s. 144.62 (2).

(5m):“‘Hazardous waste facility’” means a site or structure
for the treatment, storage or disposal of hazardous waste and
includes all of the contiguous property under common own-
ership or control surrounding the site.or structure.

(6) “Hazardous waste management’ means the systematic
source reduction, collection, source. separation, storage,
transportation, exchange, processing, treatment, recovery
and disposal of hazardous wastes.

{7)."“Long-term care has the meaning designated under s.
144.43 ?). ‘

(8) “Manifest” means a form used for identifying the
quantity, composition and the origin, routmg and destination
of hazardous waste during its transport.

(9) “Person” means an individual, owner, operator, corpo-
ration, ' partnership, association, municipality, interstate
agency, state agency or federal agency, department or
instrumentality.

(9m) “’‘Resource conser vatlon and recovery act” means the
federal resource conservation and recovety-act, 42 USC 6901
to 6991i, as amended on November 8, 1984.

(10) “btorage means thé holding of 1 hazardous waste for a
temporary period, at the end of which period the hazardous
waste is to be treated or disposed.

1) “Termmatron has the meaning designated under‘ s
144.43 (8). ‘

(12) “Transport” means the movement of hazardous
wastes between facilities which are subject to or require a
license under this subchapter or the resource conservation
and recovery act.

(13) “Treatment” means any méthod ‘technique or pro-
cess, mcludmg neutralrzatron which follows generation and
which is designed to change the physical, chemical or biologi-
cal character or composition of any hazardous waste so as to

means the department of natural
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neutralize the hazardous waste or so as to render the waste
nonhazardous, safer for transport, amenable for recovery,
amenable for storage or reduced in volume. “Treatment”
includes incineration.

(14) “Treatment facility” means a facility at which hazard-
ous waste is subjected to treatment and may include a facility
where hazardous waste is generated. This term does not
include a waste water treatment facility whose discharges are
regulated under ch: 147 unless the facility is required to be
permitted as a hazardous waste treatment facility under the
resource conservation and recovery act.

History: 1977 c. 377, 1979c 34; 1981 ¢ 374 ss. 83 to 88, 150;.1983'a 298;
1987 a 384 '

144.62 Powers and duties of the department. (2) (a) The
department shall promulgate by rule criteria identical to
those -promulgated by the U.S. environmental protection
agency under s. 6921 (a) of the resource conservation and
recovery ‘act for identifying the characteristics of hazardous
waste. The rules shall require that any person generating or
transporting, or owning ot operating a facility for treatment,
storage or disposal of, any hazardous waste or any substance
which meets the criteria shall notify the department of that
fact within 90'days after the promulgation of the rule.

(b) 1. The department shall promulgate by rule a hst of
hazardous wastes. . .

2. Except as provrded under subd. 3, the list of hazardous
wastes shall be identical to the list promulgated by the U.S.
environmental protection agency under s. 6921 (b) of the
resource conservation and recovery act.

3. The department may include or retain on the list of
hazardous wastes any additional solid waste not included on
the ‘list promulgated by the U.S. environmental protection
agency if the départment determines that the additional solid
waste has characterrstrcs which identify it as a hazardous
waste based on the criteria promulgated under par. (a) and if
the department determines that the inclusion or retention is
necessary to protect public health, safety or welfare. The
department shall issue specific findings and conclusions on
which its determinations are based and shall include or retain
the additional solid waste on the list of hazardous wastes by
rule.

(c) The department shall promulgate by rule a list of
hazardous constituents which shall include, but need not be
limited to, the hazardous constrtuents specified in 40. CFR
261, appendix VIIL The department may not list a hazardous
constituent which is not specified in 40 CFR 261, appendix
VIIT unless it determines that the listing of the constituent is
necessary to protect public health, safety or welfare. The
department shall issue specific findings and conclusions on
which such a determination to list a hazardous constituent is
based. . .

(3) The department may, by rule, prohibit particular
methods of treatment or disposal of particular hazardous

_wastes upon a Imdmg that restrrctrons on treatment or

disposal methods are necessary to protect publrc health and
safety or the environment

(4) The department may enter into a compact with agencies
in other states for the purposes of mutual assistance in the
management and regulation of hazardous wastes.

(5) The department may exempt by rule any person who
generates, transports, treats, stores or disposes of hazardous
wastes from any provision under ss. 144 60 to 144.74 or from
any rule promulgated under those sections if the generation,
transportation, treatment, storage or disposal does not
present a significant hazard to publlc health and safety or the
environment.
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(7). In- developing requirements for licenses to transport
hazardous waste under s. 144.64 (1), the department shall
maintain consistency -with rules promulgated by the depart-
ment of transportation.

(8) The department shall adopt rules which prescribe
requirements for:

(a) The establishment and maintenance of records.

(b) The making of reports, including the manifest to be
used during the transport of hazardous waste.

(c) Sampling and analysis.

(d) Installation, calibration, use and maintenance of moni-
toring equipment.

(e) The design, construction, operation, closing and long-
term care of hazardous waste facilities.

(f) Corrective action under s. 144.735.

(8m) The department may promulgate rules which specify
the duration of licenses issued under s. 144.64 (2).

(9) The department, in cooperation with the university of

Wisconsin extension and other interested parties, shall de-
velop educational programs and offer technical assistance to
persons interested in hazardous waste management.

(10) (a) The department shall promulgate rules under sub.
(2) (a) and (b) which establish not less-than 2 nor more than 4
classes of hazardous waste and shall assign wastes to a
particular class. The classes shall be based upon the relative
degrees of hazard posed by the waste. Standards.established
under ss. 144.60 to 144.74 for hazardous waste facilities or for
equipment which transports hazardous waste shall recognize
and differentiate between the classes of waste which the
facility. or equipment is intended to transport, treat, store or
dispose,

(b) In determining the relative degrees of hazard of classes
of wastes undér par. (a), the department shall con51der the
following:

1., The amounts of wastes and the concentrations of the
harmful or potentially harmful components of the wastes;

2. The likelihood of exposure to humans or the environ-

ment of the harmful or potentially harmful components of

the wastes based upon the mobility and stability of harmful
components, and the biological or chemical conversion of the
components to other harmful chemicals; and

3. The harm to humans or the environment resulting from
the exposure 1dent1ﬁed under subd. 2 from the harmful
components.

(12) If facilities or equlpment subject to ss. 144.60 to 144.74
are also subject to regulation by the department under other
statutes or rules, the depaitment shall integrate its regulatory
processes to avoid duplicative or contradictory actions or
requirements. ’ '

(13) The department may waive compliance with any
fequirement under ss. 144.60 to 144.74 or shorten the time
periods under ss. 144.60 to 144.74 to the extent necessary to

prevent an emergency condition threatening public health,
fofy or welfare or the gnvngnmmﬁ

(14) The department may inspect hazardous waste facility
construction projects to determine compliance with ss, 144.60
to 144.74 and rules promulgated and licenses issued under

those sections.
History: 1977¢. 377, 1979 ¢, 34'5. 2102 (39) (g): 1981 ¢ 374 ss. 89 t0 95, 148,
150; 1983 a2 298; 410; 1987:a. 27, 384

144.63  Generation. Any person generating solid waste shall
deter mine if the solid waste is a hazardous waste Any person
generatmg hazardous waste shall:

(1) Be responsible for testing programs needed to deter-
mine whether any material generated by them is a hazardous
waste for purposes of ss. 144.60 to 144.74.
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(2) Keep records that accurately identify:

. (a) The quantities of hazardous waste generated;

(b) The hazardous constituents of hazardous wastes which
are significant because of quantity or potential harmfulness
to human health or the environment; and

(c) The disposition of hazardous wastes. .

(3) Label any container used for the storage, transport or
disposal of hazardous waste to accurately identify its contents
and associated hazards.

-(4) Use appropriate containers for hazardous waste.

(5) Furnish information on the general chemical composi-
tion of hazardous waste to persons transporting, treating,
storing or disposing of hazardous wastes, and on any precau-
tions recommended to ensure safe handling of hazardous
waste.

(6) Comply with rules relating to use of a manifest system.

(7) Submit all reports required under ss. 144.60 to 144.74
and rules promulgated under those sections.

(8) Comply with rules relating to notification under s.
144.62.(2).

(9) Arrange that all wastes generated by them are trans-
ported, treated, stored or disposed. of at facilities holding a
license issued under ss. 144.60 to 144.74 or issued under the

resource conservation and recovery act.

History: 1977 ¢. 377; 1981 ¢ 374 ss 96, 150; 1987 a. 384

Seegnote to 144.44 citing State v -Rollfink, 162 W. (2d) 121, 469 NW (2d)
398 (1991).

" 144.64 Licenses. (1) TRANSPORTATION. (a) No person may

transport hazardous waste without a license issued under thlS
subsection.

(b) Licenses issued under this subsection shall require
compliance with rules of the department,v The rules shall
establish standards for the followmg

‘1. Record keeping: concerning hazardous waste trans-
ported; and its source and delivery points. -

2. Labeling procedures.

3. Use of a manifest system.

4, Containers used to transport waste.

5. Equipment operator qualifications.”

‘(c) Licenses issued under this subsection may be denied,
suspended or revoked for grievous and continuous failure to
comply with the rules adopted under par. (b).

(2) TREATMENT, STORAGE OR DISPOSAL. (a) The storage of
hazardous waste at the generation site by the generator of
that waste for a period-of less than 90 days is not subject to
this subsection. The storage of hazardous waste for a pericd
of less than 10 days is exempt from this subsection if the
storage is in connection with the transporting or movement of
the ~hazardous waste. Notwithstanding the exemptions
granted under this paragraph, no person may store or cause
the storage of hazardous waste in a manner which causes
environmental pollution.

(am) No person may: .

1. Construct a hazardous waste facﬂlty unless the person
complies with s. 144.44 (2) to (3).

.2. Operate a hazardous waste facility without an mtenm or
operating license issued under this subsection.

(b) Licenses issued under this subsection shall require
compliance with s. 144.44 (4) and rules pr omulgated under ss.
144.60 to 144.74.

(c) The department may issue an mterlm license to a person
who operates a hazardous waste facility if the person applies
for a license under this subsection and complies with condi-
tions and restrictions. prescribed by rule or special order by
the department pending the decision on the issuance of an
operating license under this subsection. This paragraph ap-
plies only if the facility was in existence on November 19,
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1980, or on a subsequent date which is the effective date of the
statute or-rule requiring the facility to obtain an operating
license under this subsection. An interim license issued under
this paragraph constitutes an operating license under this
subsection.

(d) An existing hazardous waste facility which was never
licensed under this subsection, whether or not it was previ-
ously authorized to receive hazardous waste under s. 144.44
(4), shall be treated as an unlicensed proposed facility which
has not been constructed for the purpose of complying with
par. (am) 1, for the purpose of obtaining an operating license
under this subsection and for the purpose of administrative
procedure and review under ch. 227.

(e) A’license-issued under this subsection may be denied,
suspended or revoked if the apphcant or licensee does any of
the following:

1. Fails to pay any fee requlred under sub. (4).

2. Fails to comply with 'ss. 144.60 to 144.74 or any rule
promulgated under those sections.

3. Fails to comply with the approved plan of operation
unders. 144.44(3). -~ -

4. Fails to dlsclose fully all-relevant facts in a feasxblhty
report, plan of operation or license application or in a review
of a feasibility report, plan of operation or license:

5. Misrepresents any relevant fact at any. time.

6. Operates the facility in a way that endangers human
health or the environment to the extent that denial, suspen-
sion or revocation of the license is the only way to provide an
acceptable level of protection.

-(f) A treatment facility which is required to be permitted as
a hazardous waste treatment facility under the resource
conservation and recovery act and the discharges of which
are regulated under ch. 147 shall comply with construction
and operating standards promulgated by rule by the depart-
ment. The department shall promulgate rules under this
paragraph which are substantially equivalent to and not more
stringent than the standards promulgated under the resource
conservation and recovery act..

= (g) Notwithstanding pars. (am) 1, (b) and (d), the owner or
operator of a hazardous waste facility who holds a permit for
the treatment, storage or disposal of hazardous waste issued
before January 31, 1986, by the U.S. environmental protec-
tion agency under 42 USC 6925 (c) and who is in compliance
with the permit may obtain an operating license under par.
(am):2 for the federally permxtted activities by doing all of the
following; -

1. Submitting to the department on a form ptowded by
the  department, an application showing that the facility
meets the standards established under ss. 144.44 and 144.60
to°144.74 and rules promulgated under those sections.

2. Complying with any condition that the department
prescribes as necessary to meet any standard or requirement
established under ss. 144.44-and 144.60 to 144.74.

3. Paying any fee required under sub. (4)

(2m) CLOSURE AND LONG-TERM CARE PLAN FOR UNLICENSED
FACILITIES. Any person required to be licensed or eligible to
obtain a license under sub. (2) (c) who does not obtain a
licerisé under that subsection shall submit to the department a
closure plan and, if the facility is a disposal facility, a long-
term ' care plan for the facility which complies with the
requirements pr omulgated by the department by rule under's.
144.62 (8) {€) and shall comply with the plan as approved by
the department. There is no statutory right to a hearing
before the department concerning a plan submitted under
this subsection but the department may grant a hearing on a
plan.
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(3) VARIANCE, If the department determines that the appli-
cation for or compliance with any license required under sub.
(1) or (2) would ¢ause undue or unreasonable hardship to any
person, the department may issue a variance from the re-
quirements of this section but the variance may not result in
undue harm to public health or the environment and the
duration of the variance may not exceed 5 years. The depart-
ment may renew or extend a variance only after opportunity
for a public hearing,

(4) Fegs. (a) 1. The department shall promulgate by rule a
graduated schedule of reasonable license, plan approval and
review fees to be charged for hazardous waste activities under
this section.

2. Hazardous waste activities under this section consist of
reviewing feasibility reports, plans of operation, closure plans
and license applications, issuing determinations of feasibility,
plan of operation approvals, operating licenses, interim li-
censes and variances, inspecting construction projects, ap-
proving closure plans and taking other.actions in administer-
ing this section..

3. The department shall establish hazardous waste review
fees at a level anticipated to recover the hazardous waste
program staff review costs. of conducting hazardous waste
review activities.

(b) A person who:operates a licensed hazardous waste
disposal facility shall pay the fees imposed and specified
under s. 144.441 (3) and (4).

History: 1977 ¢. 377; 1979 ¢. 221; 1981 c. 374; 1983 a 27, 298, 410; 1987 a
27, 384, 403

144.645 License actions; hearing; public comment. (1) If
the department proposes to deny, suspend or revoke a license
for the reasons stated under s. 144.64 (2) (e) 2 to 6, the
department shall comply with the procedures specified under
th1s section.

(2) If the department determines that a person licensed
under s.°144.64 (2) failed to comply with the rules promul-
gated under ss. 144.60 to 144.74 or failed to comply with the
approved plan of operation under s. 144 44 (3), the depart-
ment shall give written notice to the person. The notice shall
state that the department proposes to deny, suspend or
revoke the license and shall inform the person that a hearing
may be requested within 45 days after the notice is issued.

’(3) If the licensee requests a hearing within 45 days after
receiving the notice under sub. (2), the department shall
schedulle'a hearing and give notice of the hearing by publish-
ing a class 1 notice, under ch, 985, at least 45 days prior to the
date scheduled for the hearing. If the licensee requests a
contested case hearing and if the conditions specified under s.
227.42 (1) (a) to (d) are satisfied, the department shall
conduct the hearing as a contested case; otherwise, the
department shall conduct the hearing as an informational
hearing. There isno statutory right to any hearing concerning
the denial, suspension or revocation of a license for the
reasons stated under s. 144.64 (2) (e) 2 to 6 except as provided
under this subsection.

(4) After the conclusion of any hearing under sub. (3), the
department shall issue a public notice containing a copy of
the proposed decision and a statement describing the oppor-
tunity for public comment during the 45-day period after the
notice is given.

"(8) If the licensee does not request a hearing within 45 days
after receiving the notice under sub. (2), the’ department shall
issue a public notice containing a copy of the proposed
decision and a statement describing the opportunity for
public comment during the 45-day period after the notice is
given.
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(6) The department shall give the notice required under
subs. (4) and (5) by all of the following means:

(a) Publishing a class 1 notice, under ch. 985, in a newspa-
per likely to give notice in the area where the facility is
located.

{b) Broadcasting a notice by radio announcement in the
area where the facility is located.

(c) Providing written notice to each affected municipality.

(7) At the conclusion of the 45-day period. after the
department gives notice under sub. (4) or (5), the department
shall issue its final decision denying, suspending or revoking
the license. Thereis no statutory right to a hearing concerning
the final decision issued under this subsection.

History: 1983 a. 298; 1985 a 1825 57; 1987 a. 384.

144.68 Environmental impact statement. (1) An environ-
mental impact statement is required under s. 1.11 (2) for a
new hazardous waste disposal facility if one or both of the
following conditions exist:

(a) The total area committed to solid and hazardous waste
disposal exceeds 80 acres.

(b) The total volume of solid and" hazardous waste in-
tended for disposal under the plan of operation exceeds one
million cubic yards. _

(2) This section doesnot app]y to hazardous waste disposal
facilities granted an interim license under s. 144.64 (2) (c) or a
variance under s. 144.64 (3) or a facility subject to s. 144.64
2m).

. Hlstory l981 c 374 1983 a 4]05 2202(38); 1987 a. 384

144.69
any-‘officer, employe or authorized representative of the
department and with notice provided no later than upon the
officer’s, employe’s or authorized representative’s artival,
any person who generates, stores, treats, transports or dis-
poses of hazardous wastes shall permit the officer, employe or
authorized representative access to vehicles, premises and
records relating to hazardous wastes at reasonable times."An
officer, employe or authorized representative of the depart-
ment may take samples of any hazardous waste. The officer,
employe or authorized representative shall commence and
complete inspections with reasonable promptness. If samples
are taken, the officer, employe or authorized Iepresentative

shall give a receipt for each sample to the person in charge of

the facility and, upon request, half of the sample taken. The

department shall furnish promptly a copy of the results of any

analysis_of any. sample which is taken and a copy of the

inspection report to the person in charge of the facility.
History: 1977 ¢.377; 1981 c. 374; 1987 a. 27, 384

144.70 -Confidentiality of records. (1) RECORDS. Except as
provided under sub. (2), any records or-other information
furnished to or obtained by the department in the administra-
tion of ss. 144.60 to 144.74 are public records subject to s.

19:21.

(2) CONFIDENTIAL RECORDS. (a) Application. An owner or
operator.of a hazardous waste facility may seek confidential
treatment of any records or other information furnished to or
obtained by the department in the admlmstratlon of ss.
144.60 to 144.74..

(b) Standards for granting confidential status. Except as
provided upder par. (c), the department shall grant confiden-
tial status for any records or information received by the
deépartment and certified by the owner or operator of the
solid waste facility as relating to production or sales figures or
toprocesses or production unique to the owner or operator of
the solid waste facility or which would tend to adversely

Inspectlons and right of entry. Upon the request of

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144.725

affect the competitive position of the owner or operator if
made public.

{c) Emission data, analyses and summaries. The department
may not grant confidential status for emission data. Nothing
in this subsection prevents the department from using records
and other information in compiling or publishing analyses or
summaries relating to the general condition of the environ-
ment if the analyses or summaries do not identify a specific
owner or operator or the analyses or summaries do not reveal
records or other information granted confidential status.

(d) Use of confidential records. Except as provided under
par.(c) and this paragraph the department or the department
of justice may use records and other information granted
confidential status under this subsection only in the adminis-
tration and enforcement of ss. 144.60 to 144.74. The depart-
ment or the department of justice may release for general
distribution records and other information granted confiden-
tial status under this subsection if the owner or operator
expressly agrees to the release. The department or the depart-
ment of justice may release on a limited basis records and
other information granted confidential status under this
subsection if the department or the department of justice is
directed to take this action by a judge or hearing examiner
under an order which protects the confidentiality of the
records or other information. The department or the depart-
ment of justice may release to the U.S. environmental protec-
tion agency or its authorized representative records and other
information granted confidential status under this subsection
if the department or the department of justice includes in each
release of records or other information a request to the U.S.
environmental protection agency or its authorized represent-
ative to protect the confidentiality of the records or other

information.
History: 1981 ¢ 374; 1987 a. 384

144.72 Imminent danger. (1) NOTICE REQUIRED. If the de-
partment receives evidence that the past or present handling,
storage, treatment, transportation or disposal of any solid or
hazardous waste. may present an imminent and substantial
danger to health or the environment, the department shall do
all of the following:

(a) Provide immediate notice of the danger toeach affected
municipality.

(b) Promptly post notice of the danger at the site at Wthh
the danger exists, or order a person responsible for the danger
to post such notice.

(2) OTHER ACTIONS, In addition to the action under sub. (1),
the department may do one or more of the following:

(a) Issue any special order necessary to protect public
health or the environment.

(b) Take any other action necessary to protect public
health or the environment.

(c) Request the department of justice to commence legal
proceedings to restrain or enjoin any person from handling,

storage, treatment, transportation or disposal which presents

or may present an imminent and substantial danger to health

or the environment or take any other action as may be

necessary to protect public health and the environment
History: 1977 ¢ 377 1987 a 384

144.725 Review of alleged violations. Any 6 or more
citizens or any municipality may petition for review of an
alleged violation of ss. 144.60 to 144.74 or any rule promul-
gated or special order, plan approval, license or any term or
condition of a license issued under those sections in the
following manner:

. (1) They shall submit to the department a petition identify-
ing the alleged violator-and setting forth in detail the reasons
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for believing a violation occurred. The petition shall state the
name and address of a person within the state authorized to
receive service of answer-and other papers in behalf of the
petitioners and the name and address of a person authorized
to appear at a hearing in behalf of the petitioners.

(2) Upon receipt of a petition under this section, the
department may:

(a) Conduct a hearing in the matter within 60 days of

receipt of the petition. A hearing under this paragraph shall
be a contested case under ch. 227. Within 60 days after the
close of the hearing, the department shall either:

1. Serve written notice specifying the law or rule alleged to
be violated, containing findings of fact, conclusions of law
and an order, which shall be subject to review under ch. 227;
or

2. Dismiss the petmon .

(b) Initiate action under s. 144.73.:

(3) If the department determines that a petition has been
filed maliciously or in bad faith it shall issue a finding to that
effect'and the person complained against is entitled to recover

expenses on the hearing in-a civil action.
History: 1981 c. 374

144.73 Enforcement. (1) DEPARTMENT ACTION. If the de-
partment determines that any person is in violation of any
requirement of ss. 144.60 to 144.74 or any rule promulgated
or special order, plan. approval or term or condition of a
license or variance issued under those sections, the depart-
ment may do one or more of the following:

(a) Give written notice to the violator of his or her failure
to comply with the requirement.

- (b). Issue a special order requiring compliance within a
specxfled time period.

(c). Refer the matter to the department of ]ustlce for
enforcement under s. 144.98.

(2) DEPARTMENT OF JUSTICE ACTION; DISPOSITION. The de-
partment of justice may initiate the legal action requested by
the department under sub. (1) (c) after receipt of the written
request. In‘any action commenced by it under this subsection,
the department of justice shall, prior to stipulation, consent
order, judgment or other final disposition of the case, consult
with- the department for the purpose of determining the

department’s views on final disposition. The department of

Justice may not enter into a final disposition different than
that - previously discussed without first informing the
department.

(3) ASSISTANCE OF DISTRICT ATTORNEY. In any criminal
action commenced under s. 144.74, the department of justice
may request the assistance. of the district attorney of any
county in which ithe violation occurred, and the district
attorney shall provide the requested assistance.

(4) VENUE. Any action on a violation shall be commenced
in'the circuit court for the county in which the-violation
occurred, If all parties stipulate and the circuit court for Dane
county agrees, the proceedings may be transferred to the
circuit court for Dane county.

- History: 1977 ¢. 377, 1981.¢c 374: 1987 a 384

144.735 Corrective action. (1) DEFINITIONS. In this section:

(a) “Corrective action” means any method for protecting
human health or the environment from a release.

(b) “Release” means: any spill, leak, pumping, pouring,
emission, emptying, discharge, injection, escape, leaching,
dumping or disposal of a hazardous waste or hazardous
constituent.

(cy “Solid waste management unit”. means any unit
designed or used for the storage, treatment or d1sposa1 of
solid waste or hazardous waste or both, which is located in a
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hazardous waste facility required to have a license under s.
144.64 (2) or a permit under 42 USC 6925 or required to
comply with s. 144.64 (2m). ““Solid waste management unit”
includes but is not limited to a container, tank, surface
impoundment, disposal facility, incinerator, wastepile, land-

fill, underground injection well, land treatment unit or waste-

water treatment facility.

(d) “‘Surface impoundment” means all or any part of a
hazardous waste facility that is a natural topographic depres-
sion, constructed excavation or diked area, that is formed
primarily of earthen materials and that holds or is designed to
hold liquid waste or waste containing liquids that are readily
separable from the solid waste portion of the waste. “Surface
impoundment” includes a pond, lagoon or holding, storage,
settling or aeration pit, but does not include an underground
injection well or a topographic depression containing surface
water, such as a drainage ditch containing runoff from a
parking lot or a storm water retention basin, unless the
surface water is contaminated by a hazardous waste.

(2) CORRECTIVE ACTION. (a) If the department determines
that a release from a solid waste management unit has
occurred the department may, except as provided under par.
(b), require the owner or operator of the facility containing
the solid waste management unit to take corrective action,
including corrective action beyond the facility, if necessary.
The department may require an owner or operator to take
corrective action regardless of when the hazardous waste or
hazardous constituent released was placed in the solid waste
management unit. The department may require corrective
action by means of an order unders, 144.73 or as a condition
of licensing or plan approval under s. 144.64. An order or
condition under this paragraph shall state, with reasonable
specificity, the nature of the corrective action required, shall
include a description of the property on which the corrective
action is to be taken and shall specify a time period for
achieving compliance and a time period for the owner or
opérator to establish proof of financial responsibility for the
cost of corrective action.

- (b) If an owner or operator who is required under par. (a)
to take corrective action on property that is beyond a facility
shows that despite making a good faith effort the owner or
operator was unable to obtain permission from the owner or
occupant to enter that property, the owner or operator need
not comply with the requirement with respect to that
property.

History: 1987 a. 384

144.737 Capacity assurance plan revision and review. (1)
In this section:

(a) “Board” means the hazardous pollution prevention
board created under s. 15.155.(5).

(b) “Capacity assurance plan” means the plan submitted
under 42 USC 9604 (c) (9) for the management of hazardous
waste generated in this state.

(2) The department shall do all of the following:

(a) Monitor changes in the generation of hazardous waste
in this state and the progress toward meeting the goals in the
capacity ‘assurance plan.

" (b) Notify the governor and the board of any significant
problems that occur or may occur in the ability to manage a
type .of hazardous waste in this state and of the need to
change the goals in the capacity assurance plan.

(c) Each year in which submission of a revised capac1ty
assurance plan is required by the federal environmental
protection agency, at least 75 days before the federal environ-
mental protection agency deadline for submittal, complete a
draft of a revised capacity assurance plan and provide the
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draft to the board, the governor and the chief clerk of each
house of the legislature for distribution under.s. 13.172 (2).

(d) Hold a public informational hearing, that is not a
contested case hearing under ch. 227, to solicit comments on
the draft of the revised capacity assurance plan no later than
45 days after providing the draft under par. (c).

(e) Each year in which. submission of a revised capacity
assurance plan is required by the federal environmental
protection agency, provide its proposed version of the revised
capacity assurance plan; no later than 14 days prior to the
federal environmental protection agency deadline for submit-
tal, to the board, the governor and the chief clerk of each
house of the legislature for distribution under s. 13.172 (2).

History: 1989 a.325; 1991 a 41.

144.74 Violations and penalties. (1) CIvIL PENALTIES. Any
person who violates any provision of ss. 144.60 to 144 .70 or
any rule promulgated or special order, plan approval or term
or condition of a license or variance issued under those
sections shall forfeit not less than $100 nor more than $25,000
for each violation. Each day of a continuing violation is a
separate offense. _

(2) CRIMINAL PENALTIES. (a) Any person who wilfully-does
any of the following shall be fined not less than $100 nor more
than $25,000 or imprisoned for not more than one year in the
county jail or both:

1. In connection-with an application, label, manifest,
record, report, license or other document relating to ss.
144.60 to 144.70, makes-an untrue statement of a material
fact or fails to state a material fact with the result that the
statements made in the document are misleading,

2. Destroys, alters, conceals or fails to' submit a record
required to be maintained or submitted under ss. 144.60 to
144.70 or a rule promulgated or spec1al order, plan approval
or term or condition of a hcense or variance issued under any
of those sections.

(b) Any person who wxlfully does any of the following shall
be fined not less than $1,000 nor more than $100,000 or
imprisoned for not more than 5 years or both:

1. Transports any hazardous waste to a facility or site that
does not have a license as required under s. 144.64.

2. Stores, treats, transports or disposes of any hazardous
waste without a license required under s. 144.64 or in viola-
tion of a rule promulgated or special order, plan approval or
term or condition of a license or variance issued under that
section.

(oL For'a 2nd or subsequent violation under par. (a), a
person ‘shall be fined not less than $1,000 nor more than
$50,000 or 1mpnsoned for not more than one year in the
Wisconsin state prisons or both. =~

2. For a 2nd or subsequent violation under par. (b) a
person shall be fined not less than $5,000 nor more than
$150,000 or imprisoned for not more than 10 years or both.

(d) Each day of a continuing violation constitutes a
separate offense..

“(e) If a person commits a violation in connection with an
enterprise, as defined under s. 946.82 (2), the maximum
penalties specified in pars. (a), (b) and (c) shall be doubled.

History: 1977 ¢. 377; 1981 ¢ 374; 1987 a384.

144. 75 Household hazardous waste The department shall
establish and administer a grant program to assist municipal-
ities'in.creating and operating local programs for the collec-
tion-and disposal of household hazardous waste

History: 1985 a. 29

144.76 Hazardpus substance sbills. (1) .DEFINITIONS. As
used in this section:
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(a). “Discharge” means, but is not limited to, spilling,
leaking, pumping, pouring, emitting, emptying or dumping.

(c).“Preventive measures’ mean the installation or testing
of equipment or devices, a designated way of performing a
specified operation or the preparation of an emergency
response plan.

(2) NOTICE OF DISCHARGE. (a) A person who possesses or
controls a hazardous substance or who causes the discharge
of a hazardous substance shall notify the department immedi-
ately of any discharge not exempted under sub. (9).

(b) Notification received under this section or information
obtained in a notification received under this section may not
be used against the person makmg such a notification in any
criminal proceedings

(c) The department shall designate a 24-hour statewide toll
free or collect telephone number whereby notice of any
hazardous discharge may be made.

(3) RESPONSIBILITY. A person who possesses or controls a
hazardous substance which is discharged or who causes the
discharge of a hazardous substance shall take the actions
necessary to restore the environment to the extent practicable
and minimize the harmful effects from the discharge to the
air, lands or waters of this state.

(4) PREVENTION OF DISCHARGE. (a) The department may
require that preventive measures be taken by any person
possessing or having control over a hazardous substance if
the department finds that existing contxol measures are
inadequate to prevent discharges.

(b) The department shall specify necessary preventive
measures by order. The order shall be effective 10 days after
issuance, unless the person named requests a hearing, in
which case no order may become effective until the conclu-
sion of the hearing,

(5) CONTINGENCY PLAN: (a) After consultation with other
affected federal, state and local agencies and private organi-
zations, the department shall establish by rule criteria and
procedures for the development, establishment and amend-
ment of a contingency plan for the undertaking of emergency
actions in response to the discharge of hazardous substances.

(b) The contingency plan shall: :

" 1. Provide for efficient, coordinated and effective action to
minimize damage to the air, land and waters of the state
caused by the discharge of hazardous substances;

2. Include containment, clean-up and disposal procedures;

3. Provide for restoration of the lands or waters affected to
the satisfaction of the department; =

4. Assign duties and responsibilities among state depart-
ments and agencies, in coordmatlon with federal and local
agencies;

5. Provide: for the 1den't1flcat1on, procurement, mainte-
nance and storage of necessary equipment and supplies;

6. Provide for designation of persons trained, prepared and
available to provide the necessary services to carry out the
plan;and

7. ‘Establish procedures and techniques for identifying,
locating, monitoring, containing, removing and disposing of
discharged hazardous substances.

(6) HAZARDOUS SUBSTANCES SPILLS; APPROPRIAIIONS AND
RELATED PROVISIONS. (a) Contingency plan; activities resulting
from discharges. The department may utilize moneys appro-
priated unders. 20.370 (2) (dv), (fg) and (my) in implement-
ing and carrying out the contingency plan developed under
sub. (5)and to provide for the procurement, maintenance and
storage of necessary equipmentand supplies, personnel train-
ing and expenses incurred in identifying, locating, monitor-
ing, containing, removing. and disposing of discharged
substances.
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(b) Limitation on equipment expenses. No more than 25%
of the moneys available under the appropriation under s.
20.370 (2) (dv), (fq) or (my) during any fiscal year may be
used for the procurement and maintenance of necessary
equipment during that fiscal year.

(c) Reimbursements. 1. Reimbursements to the department
under sub. (7) (b) shall be credited to the environmental fund
for environmental repair.

' 2. Reimbursements to the department under section 311,
federal water pollution control act amendments of 1972, P.L.
92-500, shall be credited to the appropriation under s. 20.370
(2) (my). -

(7) REMOVAL OR OTHER EMERGENCY ACTION. (a) In any case
where action required under sub. (3) is not being adequately
taken or the identity “of the person responsible for the
discharge is unknown, the department or its authorized
representatlve may identify, locate, monitor, contain, remove
or dispose of the hazardous substance or take any other
emergency - action whrch rt deems appropriate under the
circumstances.

{(b) The person who possessed or controlled a hazardous
substance which was discharged or who caused the dischar ge
of a hazardous substance shall reimburse the department for
actual and necessary expenses incurred in carrying out its
duties under this subsection.

(©) The department for the protection of public health,
safety or welfare, may issue an emergency order or a special
order to the person possessing, controlling or responsible for
the drscharge of hazardous substances to fulfill the duty
1mposed by sub. (3).

(8) Accsss TO PROPERTY AND RECORDS Any officer, em-
ploye or authorized representative of the department, upon
notice to the owner or occupant, may enter any property,
premrses or'place at any time for the purposes of sub. (7) if the
entry is necessary to prevent increased damage to the air, land
or'waters of the state, or may inspect any record relating to a
hazardous substance for the purpose of ascer taining the state
of compliance with this section and the management rules
promulgated under this section. Notice to the owner or
occupant is not required if the delay attendant upon provid-
ing it will result in imminent risk to public health or safety or
the environment. :

9) EXEMPTIONS (a) .Any person holdmg a valid permit
under ch, 147 is exempted from the reporting and penalty
requirements of this section with respect to substances dis-
charged within the limits authorized by the permit.

(b) Law enforcement officers or members of a fire depart-
ment using hazardous substances in carrying out their re-
sponsibility to protect public health, safety and welfare are
exempted from the penalty requirements of this section, but
shall report to the department any discharges of a hazardous
substance occurring within the performance of their duties.

(¢) Any person dischar gmg in conformrty with a permit or
program approved under. this chapter is. exempted from the
reporting and penalty requirements.of this section.

(d) Any person applyrng aregistered pesticide according to
.the label instructions is exempted with respect to the applica-
tion from- the. reportrng and penalty requirements of this
section.

= {(10) WAIVER, The department may waive compliance with
any requirement of this section to the extent necessary to
prevent -an emergency condrtron threatemng public health,
safety or welfare. .

(11) ENFORCEMENT EXCLUSIONS. (a) Any person proceeded
against for a violation of this section shall not be subject to
penalties under s. 144.74 for the same act or omission
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(b) Any person who discharges a hazardous substance,
where the responsibilities for such a discharge are prescribed
by statute other than ss. 144.60 to 144.74, shall be subject to
the penalty under either this section or the other section but
not both. ~

(12) APPLICABILITY. (a) Action by the department under
this section is not subject to s. 144.442 (4) to (9).

(b) This section applies to all releases of hazardous sub-
stances for which a notification must be made unders. 166.20
(%) (@) 2.

History: 1977 ¢, 377; 1979 ¢. 34 s5. 988, 2102 (39) (a), (g): 1981 ¢ 20's. 2202
(38) (a); 1981 c. 374; 1983 a. 27, 410; 1985 a. 29's. 3202 (39); 1987 a 27, 342,
384;1989a:31; 1991239, -

Owner of property from which hazardous substance seeped into neighbor-
mg propertres was required to take remedial action under (3). Seepage was

“discharge” even though not related to current human activity. State v
Mauthe, 123 W (2d) 288, 366 NW (2d) 871 (1985)

144.77 Abandoned containers. (1) DEFINITION. In this sec-
tion, “abandoned container’” means any container which
contains a hazardous substance and is not being monitored
and maintained.

(2) AppricasiLiTy. (a) This section does not apply to
abandoned containers which are located in an approved
facility or a nonapproved facility, as defined under s. 144.442
M.

(b) Action: by the department under this section is not
subject to's. 144.442 (4) to (9).

(3) CONTINGENCY PLAN. (a) After consultation with other
affected federal, state and local agencies and private organi-
zations, the department shall establish by rule criteria and
procedures for the development, establishment and amend-
ment of a contingency plan. for the taking of emergency
actions in‘relation to abandoned containers.

(b) The contingency plan shall establish procedures and
techniques for locating, identifying, removing and disposing
of abandoned containers.

(4) REMOVAL OR OTHER EMERGENCY ACTION. The depart-
ment or its authorized representative may contain, remove or
dispose of abandoned containers or take any other emer-
gency action which it deems appropriate under the
circumstances.

(5). ACCESs TO PROPERTY AND RECORDS. Any officer, em-
ploye or authorized representative of the department, upon
notice to the owner or occupant, may enter onto any prop-
erty, premises or place at any time for the purposes of sub. (3)
if the entry is necessary. to prevent increased damage to the
air, land or waters of the state, or may inspect any record
relating to abandoned container management for the purpose
of ascertaining the state of compliance with this section and
the rules pr omulgated under this section. Notice to the owner
or-occupant:is not requrred if the delay in providing the notice
is likely to result in imminent risk to public health or welfare
or the envir Ulllll\dlt

(6) :ABANDONED CONTAINERS; APPROPRIATIONS. (a) The
department may utilize moneys appropriated under s. 20.370
(2)/(dv), (fq) and (my) in taking action under sub. (3). The
department shall utilize these. moneys to provide for the
procurement, maintenance and storage of necessary equip-
ment and supplies, personnel training and expenses incurred
in locating, identifying, removmg and drsposrng of aban-
doned containers.

(b) No more than 25% of the total of all moneys avarlable
under the appropriation under s. 20.370 (2) (dv), (fg) and
(my) may be used annually for the procurement and mainte-
nance of necessary equipment during that fiscal year
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(c) The department is entitled to recover moneys expended
under this section from any person who caused the containers

to be abandoned or is responsible for the containers.
History: 1983 a. 410; 1985 a. 29 ss. 1957, 3202 (39); 1987 a. 27, 384; 1989 a
3151991 a. 39

144.788 Collection and disposal of products containing
2,4,5-T and silvex. (1) AUTHORIZATION. The department is
authorized to establish facilities for the collection and
disposal of pesticide products prohibited from use under s
94.707: The department may éstablish the location of these
facilities and the dates and times when the facilities are open.
(2) REsTrICTIONS. The department shall restrict the persons
who may use any facility established under sub. (1) so that:

(a) No person who is regularly engaged in the business of

manufacturing, selling, distributing or transporting pesti-
cides may use the facility.

(b)No person who is a certified commercial applicator or a
certified nonresident commercial apphcator under s. 94.705
may use the facility.

(c) No person'who'is licensed under s. 144 44 (4) or 144.64

may use the facility.
History: 1983 a. 397; 1987 a. 27

144.79 'Manufacture and purchase of polychlorinated bi-
phenyls. (1) In this section:
_(a) “PCBs” mean the class of organic compounds gener-

ally known as polychlorinated biphenyls and includes any of

several compounds or mixtures of compounds produced by
replacing 2 or more hydrogen atoms on the biphenyl mole-
cule with chlorine atoms.

(b) “Ppm’’ means parts per million by weight.

. (c) “Product containing PCBs’’ means any item, device or
material to which PCBs are intentionally added during or
after manufacture as plasticizers, heat transfer media, hy-
draulic fluids, dielectric fluids, solvents, surfactants, insula-
tors or coating, adhesive, printing or encapsulating materials
or for other uses related to the function of such item, device or
material. '

(2) No person may manufacture, or purchase for use
within this state, PCBs or a product containing PCBs.

(3) Subsection (2) shall not apply to any product contain-
ing PCBs if: /

(a) The product contains PCBs in a closed system as a
dielectric fluid for an electric transformer, electromagnet or
capacitor, ‘unless the department by rule prohibits such
manufacture or purchase of specific products for which the
department has determined that adequate alternatives are
available at the time of manufacture or purchase.

(b) The product is an electrical component containing less
than 2 pounds of PCBs, unless the department by rule
prohibits the manufacture or purchase of any such product
manufactured after the effective date of such rule for which
the department has determined that an adequate alternative
is available.

(c) The product is wastepaper, puip or other paper prod-
ucts or materials, -in- which case such' product may be

purchased for use within. this state in the manufacture of

recycled paper products.

(4) Subsection (2) shall-. not be construed to prohibit the
manufacture. or purchase of PCBs or products containing
PCBs for use within this state in sclentlfxc research, analytical
testmg or experlmentatlon

(5) The depar tment by rule may exempt other uses of PCBs
from the provisions of sub. (2) for specific products when
adequate alternatives are not available.

(6) (a) In determining whether adequate alternatives are
available under sub. (3) (a) and (b) or (5), the department
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shall take into account and make specific findings as to the
following criteria:

1. The commercial availability and cost of alternative
products;

2. The safety of alternative products to both human life
and property;

3. The acceptance of altematlve products by insurance
underwriters;

4. The extent to which use of such alternative products is
otherwise restricted by law;

5. The degree to which such alternative products satisfy the
performance standards required for the particular use; and

6. Any adverse environmental effects associated with:such
alternative products.

(7) The department shall adopt rules prescribing the meth-
ods and providing or designating sites and facilities for the
disposal of PCBs and products containing PCBs. Such rules
may. require- reporting by persons disposing of PCBs and
products containing PCBs. Persons disposing of PCBs or
products containing PCBs shall comply with such rules unless
such products are exempted under sub. (3) (b) or (c). In this
section,: disposal does not include the disposal of PCBs in
sludge produced by wastewater treatment systems under s.
144435 (1) and chs. NR 500 to 520, Wis. adm. code, the
discharge of effluents containing PCBs.or the manufacture or
sale of recycled paper products to which PCBs have not been
intentionally added during or after.manufacture for any of
the uses set forth in sub. (1) (c) Nothing in this section shall
exempt any person from applicable disposal or discharge
limitations required or authotized under other statutes

(8) The department shall adopt rules setting forth the
method and manner of sampling, preparing samples and
analyzing PCBs which shall be used by the department in
implementing this section

(9) The department shall enforce this section as provided in

ss. 147.21 and 147.29.

History: 1975 ¢. 412; 1977 ¢. 325; 1977 ¢. 377 5. 30; 1979°¢ 325, 92 (1); 1979
¢. 34'ss.984t, 2102(39) (g); 1979 c. 154; 1979.c. 221 s. 632; Stats. 19795 144 79;
1981 ¢ . 390; 1989 a. 56 ss 176, 259 .

 SUBCHAPTER V
MINING

144.80 ' Metallic mining reclamation act. (1) Sections
144.80 to 144.94 shall be known and may be cited as the

“Metallic Mining Reclamation Act”.
Hlstory 1973 ¢. 318; 1977 ¢. 421 :

144.81 ' Definitions. In ss. 144.80 to 144.94:

(1m) “Applicant” means a person who has applied for a
prospecting permit or a-mining permit.

(2)' “Mineral exploration” or ‘“exploration”, unless the
context requires otherwise, means the on-site geologic exami-
nation from the surface of an area by core, rotary, percussion
or other drilling, where the diameter of the hole does not
exceed 18 inches, for the purpose of searching for metallic
minerals or establishing the nature of a known metallic
mineral deposit, and includes associated activities such as
clearing and preparing sites or-constructing roads for drilling.

(2m) “Exploration license” means the license required

_under s, 144.832 (2)as a condition of engaging in exploration.

(3) “Merchantable by-product’” means all waste soil, rock,
mineral, liquid, vegetation and other material directly result-
ing from or displaced by the mining, cleaning or preparation
of minerals during mining operations which are determined
by the department. to be marketable upon a showing of
marketability made by the operator, accompanied. by a
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verified statement by the operator of his or her intent to sell
such material within 3 years from the time it results from or is
displaced by mining. If after 3 years-from the time merchant-
able by-product results from or is displaced by mining such
material has not been transported off the mining site, it shall
be considered and regulated as refuse unless removal is
continuing at a rate of more than 12,000 cubic yards per vear.

(4) “Minerals” mean unbeneficiated metallic ore but does
not include mineral aggregates such as stone, sand and gravel.

(5) “Mining” or “mining operation” means all or part of

the process involved in the mining of metallic minerals, other
than for exploration or prospecting, including commercial

extraction, agglomeration, beneficiation, construction of

roads, removal of overburden and the production of refuse

(6) “Mining plan” means the proposal for the mining of

the mining site which shall be approved by the department
under s. 144.85 prior to the issuance of the mining permit.

2 (7)““Mining permit” means the permit which is required of

all operators as a condition precedent to commencing mining
at'a mining site:

" (8) “Mining site” means the surface area disturbed by a
mining operation, including the surface area from which the
minerals or refuse or both have been removed, the surface
area covered by refuse, alllands disturbed by the construction
or improvement of haulageways, and any surface areas in
which structures, equipment, materials and any other things
used in the mining operation are situated:

(9) “Operator” means any person who is engaged in, or
who has applied for or holds a permit to engage in, prospect-
ing or mining, whether individually, jointly or through sub-
sidiaries, agents,'employes or contractors

(10) “Prrncrpal shareholder” means any person who owns
at least 10% of the beneficial ownership of an operator.

(12) “‘Prospecting” means engaging in the examination of

an area for the purpose of determining the quality and
quantity of minerals, other than for exploration but including
the obtaining of an ore sample, by such physical means as
excavating, - trenching, construction - of shafts, ramps and
tunnels and other means, other than for exploration, which

the department, by rule, identifies; and the production of

prospecting refuse and other associated activities. ‘“Prospect-
ing” shall not include such activities when the activities are,
by themselves, intended for and capable of commercial
exploitation of the underlying ore body. However, the fact
that prospecting’ activities and construction may have use
ultimately in mining, if approved, shall not mean that pros-
pecting activities and construction constitute mining within
the meaning of sub. (5), provided such activities and con-
struction are reasonably related to prospecting requirements.

(13) “Prospecting permit” means the permit which is
required of all persons as a.condition precedent to commenc-
ing prospecting at a location. )

(13m) “Prospectmg plan” means the proposal for pros-
pectmg of the prospecting site, which shall be approved by the
department under s. 144.84 prior to the issuance of the
prospecting permit.

(13n) “Prospecting site”” means the lands on which pros-
pecting is actually conducted as well as those lands on which
physical disturbance will occur as a result of such activity.

(14) “Prospector” means -any person engaged in
prospecting.

. (15) “Reclamatron means the process by whrch an area
physrcally or environmentally affected by prospecting or
mining is rehabilitated to.either its original state or, if this is

shown to be physically or economically impracticable or

environmentally or socially undesirable, to a state that pro-
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vides long-term environmental stability. Reclamation shall
provide the greatest feasible protection to the environment
and shall include, but is not limited to, the criteria for
reclamation set forth in s. 144.83 (2) (c).

(16) “Reclamation plan” means the proposal for the
reclamation of the prospecting or mining site which must be
approved by the department under s. 144.84 or.144.85 prior
to the issuance of the prospecting or mining permit.

(17) “Refuse” means all waste soil, rock, mineral, liquid,
vegetation and other material, except merchantable by-
products, directly resulting from or displaced by the pros-
pecting or mining and from the cleaning or preparation of
minerals during prospecting or mining operations, and shall
include all waste materials deposited on or in the prospecting
or mining site from other sources

(17m) “Related person means any person that owns or
operates a mining site in the United States and that is one of -
the following when an application for a mining permit is
submitted to the department:

(a) The parent corporation. of the applrcant

(b) A person that holds more than a 30% ownershrp
interest in the applicant.

(c) A subsidiary or affiliate of the applicant in which the
applicant holds more than a 30% ownership interest.

(18) “Unsuitability” means that the land proposed for
prospecting or surface mining is not suitable for such activity
because the prospecting or surface mining activity itself may
reasonably be expected to destroy or irreparably damage
either of the following:

(a) Habitat required for survival of species of vegetation or
wildlife designated as endangered through prior inclusion in
rules adopted by the department, if such endangered species
cannot be firmly reestablished elsewhere.

(b) Unique features of the land, as determined by state or
federal designatioh and incorporated in rules adopted by the
department as anyof the following, which cannot have their
unique characteristic preserved by relocation or replacement
elsewhere:

1. Wilderness areas.

2. Wild and scenic rivers.

3. National or state parks.

4. Wildlife refuges and areas.

5. Archaeological areas: -

5m. Listed properties, as defined in s. 44.31 (4).

6. Other lands of a type desrgnated as unrque or unsuitable

for prospecting or surface mining.
History: 1973 ¢ 318, 1977 ¢ 377 5. 29m: 1977 ¢ 421,447; 1983 a 27. 517;
1987 2. 395; 1991 a 260 :

144.815 Determmatlon of abandonment of mmmg (1)
Except as provided under: sub. (2), abandonment of mining
occurs-if there is a cessation of mining, not set forth in an
operator’s mining or. reclamation plans or by any other
sufficient written or constructive notice, extending for more
than 6 consecutive months. . ,

(2) Abandonment of mining does not occur:

(a) If the cessation of mining is due either to labor strikes or

to such unforeseen developments as adverse market condi-
tions; as determined by the department;
. .(b) If the cessation of mining does not continue beyond the
time period specified: by . the ‘department. The time limit
specified by the department may not exceed 5 years for a
mining operation for which a permit is issued under s. 144 85
on’or after May'19, 1984, The time limit specified by the
department may not exceed 10 years:for a mining eperation
for which a. permit is issued under-s. 144.85 before May 19,
1984;
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(c) If the site is maintained in an environmentally stable
manner, as determined by the department, during the cessa-
tion of mining; and
(d) If the reclamation of the site continues according to the
reclamation plan during the cessation of mining to the extent

possible.
History: 1983 a. 5175s. 1,2

144.82 Mine effect responsibility. The department shall
serve as the central unit of state government to ensure that the
air, lands, waters, plants, fish and wildlife affected by pros-
pecting or mining in this state will receive the greatest
practicable degree of protection and reclamation. The admin-
istration of occupational health and safety laws and rules that

apply to mining shall remain exclusively the responsibility of

the department of industry, labor and human relations. The
powers and. duties of the geological and natural history
survey under s. 36,25 (6) shall remain exclusively the responsi-
bility of the geological and natural history survey. Nothing in
this section prevents the department of industry, labor and
human relations and the geological and natural history
survey from cooperating with the department in the exercise

of their respective powers and duties.
History: 1973c 318;1975¢ 41s 52

144.83 Department powers and duties. (1) The depart-
ment shall:

(a) Adopt rules, including Iules for prehearmg dlscovery,
implementing and consistent with ss. 144.80 to 144.94.

(b) Establish by rule after consulting with the metallic
mining council minimum qualifications for applicants for
prospecting and mining permits. Such minimum qualifica-
tions shall ensure that each operator in the state is competent
to conduct mining and reclamation and each prospector in
the state is competent to -conduct prospecting in a fashion
consistent ‘with the purposes of ss. 144.80 to 144.94. The
department-shall also consider such other relevant factors
bearing upon minimum qualifications, including but not
limited to, any past forfeitures of bonds posted pursuant to
mining activities in any state.

(2) (a) The department by rule after consulting with the
metallic mining council shall adopt minimum standards for
exploration, prospecting, mining :and reclamation to ensure
that such activities in this-state will be conducted in a manner
consistent with- the purposes and intent of ss. 144.80. to
144,94, The ‘minimum standards may classify exploration,
prospecting and mining activities according to type of miner-
als involved and stage of progression in the operation.

(b) Minimum standards for exploration, prospecting and
mining shall include the following:

1. Grading and stablhzatlon of excavation, sides and
benches.

2. Grading and stabilization of deposits of refuse.

3. Stabilization of merchantable by-products.

4, Adequate diversion and drainage of water from the
exploration, prospecting or mining site.

5. Backfilling, '

6. Adequate covering of all pollutant-bearing minerals or
materials.

7.-Removal and stockplhng, or other measures to protect
topsoils prior to exploration, prospecting, or mining, -

8. Adequate vegetative cover. .

9. Water 1mpoundment

10. Adequate screening of the prospecting or mining site.

11. Identification and prevention of pollution as defined in
s. 144.01 (10) resulting from leaching of waste materials.

12. Identification and prevention of significant environ-
mental pollution as defined in s. 144.01 (3).
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(¢) Minimum standards for reclamation of exploration
sites, where appropriate, and for prospecting and mining sites
shall conform to s. 144.81 (15) and include provision for the
following:

1. Disposal of all toxic and hazardous wastes, refuse,
tailings and other solid waste in solid or hazardous waste
disposal facilities licensed under this chapter or otherwise in
an environmentally sound manner; -

2. Sealing off tunnels, shafts or other underground open-
ings, and prevention of seepage in amounts which may be
expected to create a safety, health or environmental hazard,
unless the applicant can demonstrate alternative uses of
tunnels, shafts or other openings which do not endanger

.public health and safety and which conform to applicable

environmental protection laws and rules.

3. Management, impoundment or treatment of all under-
ground or surface runoff waters from open pits or under-
ground prospecting or mining sites so- as to prevent soil
erosion, flooding, damage to agricultural lands or livestock,
wild animals, pollution of surface or subsurface waters or
damage to public health or safety.

4. Removal .of all surface structures, unless they are
converted to an alternate use.

5. Prevention or: reclamation  of substantial surface
subsidence.

6. Preservation of topsoﬂ for purposes of future use in
reclamation

7. Revegetation to stabilize disturbed soils and prevent air
and water pollution, with the objective of reestablishing a
variety of populations of plants and animals indigenous to
the area:immediately pnor to exploration, prospecting or
mining, :

8. Minimization of disturbance to wetlands.

(d) The minimum standards adopted under this subsection
shall also provide that if any of the following situations may
reasonably be expected to occur during or subsequent to
prospecting or mining, the prospecting or mining permit shall
be denied:

1. Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly
prevented.

2. Significant surface subsndence which cannot be re-

claimed because of the geologlc characteristics present at the
proposed site..
- 3. Hazards resultmg in irreparable damage to any of the
following, which cannot be prevented under the requirements
of ss. 144.80 to.144.94, avoided to-the extent applicable by
removal from the area of hazard or mitigated by purchase or
by obtaining the consent of'the owner:

a. Dwelling houses.

b. Public buildings.

c. Schools;

d. Churches.

¢. Cemeteries. :

f. Commercial or mst1tut10na1 buildings.

g. Public roads.

h. Other public property designated by the department by
rule.

4. Trreparable environmental damage to lake or stream
bodies despite adherence to the requirements of ss. 144.80 to
144.94. This subdivision does not apply to an activity which
the department has authorized pursuant to statute, except
that the destruction or filling in of a lake bed shall not be
authorized notwithstanding any other provision of law.

- {(4) The department may:

(a) Hold hearings relating to any aspect of the administra-

tion of ss. 144.80 to 144.94 and, in connection therewith,
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compel the attendance .of witnesses and production of

evidence.

(b) Cooperate or contract with the geological and natural
history survey to secure necessary scientific, technical, admin-
istrative and operations setvices, including research ‘projects
and laboratory facilities. -

() Issue orders directing partrcular prospectors or opera-
tors to comply with the provisions and purposes of'ss. 144.80
to 14494, .

'(d) Superviseand provide for such educational programs
as appear necessary to-carry out the purposes of ss. 144.80 to
144.94.

{f) At its own expense; with the staff, equipment and
material under its control, or by contract with others, take
such actions as are necessary for the reclamation of aban-
doned project sites.

(g) Issue prospecting and mining permrts,

(h) Issue exploration licenses.

(i) Promulgate rules régulating the production, storage and
drsposal of radioactive waste from exploration, prospecting

or mining after seeking comments from the department of

health and social services. At a minimum, rules promulgated
under this paragraph shall achieve the margin of safety
provided in applicable federal statutes and regulations. If the
department promulgates rules under- this paragraph, the
department shall investigate the need for standards more
restrictive. than- the applicable federal statutes and
regulations.

(j) Promulgate rules by whrch the department may grant an
exemption, modification or variance, either making a re-
quirement more-or less restrictive, from any rule promulgated
under subch. IV and- this' subchapter, if the exemption,

modification or variance does not result in.the violation of

any federal or state environmental law or endanger public
health;,safety:or welfare or the environment.

(k) Promulgate rules with respect to minimizing, segregat-
ing, backfilling and marketing of mining waste.

(L) Notwithstanding ss. 144.43 to 144.47 and 144.60 to
14474, promulgate rules-establishing groundwater quality
standards or groundwater quantity standards, or both, .for
any prospecting or mining. actrvrty, including standards for
any mining 'waste site.

“(5) The department may require -all persons under its
Jjurisdiction to submit -such informational reports as the
department deems necessary for performmg its dutres under
ss. 144.80 to 144.94. -+

-(6) The department may, after hearmg, cancel:

- (a) The prospecting permit for a prospecting site that is the
site of a violation of ss. 144.80 to 144 .94.

(b) The mining permit for a mining site that is the site of a
violation of ss. 144,80 to 144.94. '

(c) A ‘mining or prospecting permit, if the permit holder
intentionally made a false statement in the permit application
or intentionally omitted information from the permit applica-

tion which was material to permit issuance.
History: 1973 ¢ 318; 1977 ¢ 3775 29m; 1977 ¢ 421, 447;1979 ¢ 34 5. 2102
(39) (g): 1981 c. 86, 374; 1991a 39.

144.831 Data collection; monitoring. (1) Any person in-
tending to submit an application for a prospecting or mining

permit shall notify the department prior to the collection of

‘data or information intended to be used to support the permit
application. Specific -environmental data- which would be
-pertinent to a specific prospecting or mining-application, but
which was obtained or collected or-generated prior to the
notice of intent to apply for a prospecting or mining permit,
shall be submitted in writing to the department together with
any substantiating background information which would
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assist the department in establishing the validity of the data.
The department shall review the data arid, if it concludes that
the benefits of permitting the admission of the data outweigh
the policy reasons for excluding it, and if the data is otherwise
admissible, inform the person giving the notice of intent to
prospect or mine that the data will be accepted by the
department. Such exclusion shall not relate to general envi-
ronmental information such as soil characteristics, hydro-
logic conditions and air and water data contained in publica-
tions, maps, documents, studies, reports and similar sources,
whether public or private, not prepared by or for the appli-
cant: Such exclusion shall likewise not relate to data which is
otherwise admissible that is collected prior to notification
under this subsection for purposes of evaluating another site
or sites and which is not collected with intent to evade the
provisions of this section.

(2) Upon receipt of notification under sub. (1), the depart-
ment shall give public notice of the notification in the same
mariner as provided under s. 144.836 (3) (b).

(3) The department shall also receive and consider any
comments from interested persons received within 45 days
after public notice is given under sub. (2) as to the informa-
tion which they believe should be requested from the person
giving notice of intent to apply for a prospecting or mining
permit and the information-which they believe the depart-
ment should seek through independent studies.

(4) After the receipt and consideration of comments from
interested persons, the department shall inform the person
giving notice of intent to apply for a prospecting or mining
permit of the type and quantity of information that it then
believes to be needed to support an application, and where
applicable, the methodology to be used in gathering informa-
tion. The department shall specifically inform the person
giving notice of intent to apply for a prospecting or mining
permit- of the type and quantity of information on the
characteristics of groundwater resources in the area in which
prospecting or mining is anticipated to. occur which the
department believes is needed to support an application. The
department shall also begin informing the person giving
notice of intent to apply fora prospecting or mining permit as
to- the .timely ‘application. date for approvals, licenses and
permits, so- as to facilitate the consideration of all other
matters at-the hearing on the prospecting or mining permit.

~ (5) The department may conduct studies necessary to
verify information which may be submitted at the time of a
permit application.

(6) All information gathered by a person giving notice
under sub. (1) shall be submitted to the department as soon as
it is in final form. The department may at any time after
consultation with the person giving notice of intent to apply
for a prospecting or mining permit revise or modify its
requirements: regardrng mformatron which must be gathered
and submitted.

(7) The depar tment ingr antmg a permrt under's. 144.84 or
144 85, shall require the permit holder to perform adequatc
monitoring of envir‘onmental changes during the course of
the permitted activity and for such additional period of time
as is necessary to satisfactorily complete reclamation and
completely release the permit holder from any bonds
required.

(8) The department may monitor environmental changes
concurrently with the permit holder under sub. (7), and for
such additional period of time after the full bond is released
under s. 144.90 (3)-as is necessary for the site'to return to a
state of environmental stability. The department may con-
duct independent studies to momitor environmental changes

History: 1977 ¢ 421; 1981 ¢ 87
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144.832 Exploration. (1) DeriNITIONS. In this section:

(a) “Driller”” means a person who performs core, rotary,
percussion or other drilling involved in exploration for metal-
lic minerals.

(b) “Parcel” means an identified section, fractional section
or government lot.

(¢) “Termination” means filling of drillholes and reclama-
tion and revegetation of drilling sites.

(2) License. ‘All persons intending to engage in explora-
tion, or who contract for the services of drillers for purposes
of exploration, shall be licensed by the department. Explora-
tion licenses shall be issued annually by the department, and
shall be applied for on forms provided by the department.
The department shall provide copies of the application form
for an exploration license to the state geologist upon issuance
of the license. The department shall, by rule, establish an
annual license fee plus a schedule of additional fees based on
the number of holés drilled. The level of fees shall reflect the
department’s actual cost in administering this section. The
fees set under this subsection may be adjusted for persons to
reflect the payment of: fees for the same services to meet other
requirements.

~(3) BOND. (a)- Apphcatlons for licenses shall be accompa-
nied -by a ‘bond in' the amount of $5,000 conditioned on
faithful performance of the requirements of the department
relating to termination.

(b) The department may require that the amount of the
bond be increased at any time, if the department determines
that a licensee’s current level of activity makes it likely that
the bond would be inadequate to fund the termination of all
‘holes drilled for which the licensee is responsible.

(¢) The department shall, by rule, establish a procedure for
release of exploration sites from bond coverage.

(4) NoTICE PROCEDURE. (a) Commencement of drilling on-a
parcel shall be preceded by notice from ‘the licensee to the

‘department of intent to drill; given atleast 10 days in advance
of the commencement of drilling, and identifying the particu-
lar parcel. The department shall transmit a copy of the notice
of intent to drill to the state geologist.

(b) The department shall, by rule, establish notification

and inspection procedures applicable to the various stages of

drilling and termination and procedures for the pr oper termi-
niation of drillholes.

(5) LICENSE REVOCATION. The department may revoke or
suspend an exploration license issued under this section if it
determines, after hearing, that:

(a) Statutes or rules of the department have not been
complied with; or-

(b) There has been a failure to increase bond amounts to
adequate levels as specified by the department.

“(6) Exemp1iON. This section does not apply to operators
.engaged in exploration activities on lands included in a
“mining and reclamation plan, if the plan contains provisions
relating to termination of the exploration activitics.

Hlstory l977c 421 .

144.833 Radloactlve waste site exploration. (1) DEHNI-

TIONS. As used in ‘this section- and for:the purposes of

determining the applicability. of ss. 144.83, 144.832, 144.88
and 144.93 to 144.94: ,

(a) “Person” includes any person operatmg under a con-
tract or under the direction of a federal agency.

(b) “Radioactive waste’” means any of the following:

1.  Fuel that is withdrawn from a nuclear reactor after
irradiation and which is packaged and prepared for disposal.

2. Highly radioactive waste resulting from reprocessing
irradiated nuclear fuel including both the liquid waste which
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is produced directly in reprocessing and any solid material
into which the liquid waste is transformed.

3. Waste material containing alpha-emitting radioactive
elements having an atomic number greater than 92 in concen-
trations greater than 10 nanocuries per gram

(¢) “Radioactive waste site exploration” means the on-site
geologic examination from the surface of an area by core,
rotary, percussion or other drilling for the purpose of deter-
mining the subsurface and geologic characteristics of an area
in order to-establish whether the area is suitable for a
radioactive waste disposal site and includes associated activi-
ties such as clearing and preparing sites or constructing roads
for drilling.

(d) “Radioactive waste disposal site” means any site or
facility for the long-term storage or disposal of radioactive
waste including any underground storage area and related
facilities.

(2) EXPLORATION LICENSE AND RELATED PROVISIONS. (a)
Applicability. Except as provided under par. (b), ss. 144.832
and 144 .88 and rules promulgated under those sections appiy
to radioactive waste site exploration,-to activities related to
radioactive waste site exploration and to persons engaging in
orintending to engage in radioactive waste site exploration or
related activities in the same manner as those sections and
rules are applicable to mineral exploration, to -activities
related to mineral exploration and to persons engaging in or
intending to engage in mmerd] explordtlon or related
activities.

(b) Exception, Noththstandmg par. (a) and s. 144.832 (3),
the depar tment may waive the bond requirement for a person
who is authotized to engage in radxoactlve waste site explora-
tion by a federal agency if the federal agency provides
sufficient guarantees that the person or the federal agency will
comply with the requirements of the department relating to
termination. Notw1thstandmg par. (a) and s. 144.832 (3), the
department may require a bond in an amount in excess of the
amount specified under s. 144832 (3) (a) to ensure that
sufficient funds are available to comply with termination
requirements or to abate or remedy any environmental
pollution or danger to public health, safety or welfare result-
ing from radioactive waste site exploration.

*.(¢).Hearing. The department shall conduct a public hearing
in the county where radioactive waste site exploration is to
occur prior to exploration.

(3) APPROVAL REQUIRED PRIOR TO DRILLING. No person
may engage in radioactive waste site exploration by drilling

.ona parcelunless notice is provided as required under sub. (2)

and s 144.832 (4) (a) and unless the department issues a
written approval authorizing drilling on that parcel. If the
person seeking this approval is the federal department of
energy or an agent or employe of the federal department of

- energy, the department may not issue the approval unless the

radioactive ‘waste review board .certifies that the federal
department of energy and its agents or employes have com-
plied with any requirement imposed by the radioactive waste
review. board under s. 36.50 or »any, agreement entered into
under that section.

(4) REGULATION OF EXPLORATION AND RELATED PROVISIONS.
Sections 144.83, 144.93 and 144 935 and rules promulgated
under those sections apply to radioactive waste site explora-
tion, to activities related to radioactive waste site exploration
and to persons-engaging in or intending to engage in radio-
active waste site exploration or related activities in the same
manner as those sections and rules are applicable to mineral
exploration, to activities related to mineral exploration and
to persons engaging in or intending to engage in mineral
exploration or related activities.
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(5) GROUNDWATER REGULATIONS. A person engaging in
radioactive waste site exploration shall comply with any
restrictions or prohibitions concerning the pollution or con-
tamination of groundwater under: ss. 144.025 or 144.80 to
144.94 or ch. 147 or any rule or order promulgated under
those sections or that.chapter.

(6) ENVIRONMENTAL IMPACT. Radioactive waste site explo-
ration may constitute a major action significantly affecting
the quality of the human environment. No person may
engage in radioactive waste site exploration unless the person
complies with the requirements under s. 1.11. Notwithstand-
ing s. 23.40, the state may charge actual and reasonable costs
associated with field investigation, verification, monitoring,
preapplication services and preparatlon of an environmental
impact statement.: .

(7) IMPACT ON RADIOACTIVE WASTE REVIEW BOARD. Nothing
in this section limits the power or authority of the radioactive
waste review board to impose more stringent requirements
for ‘the negotiation and approval of agreements under s.
36.50.

(8) IMPACT ON OTHER REQUIREMENTS In addmon to the
requirements under this section, a person engaged in radio-
active .waste site exploration shall comply with all other
applicable statutory requirements, rules and municipal ordi-
nances “and regulations. .If ‘a conflict exists between this
section and-another statute, rule, ordinance or requirement,

the stricter provision controls.
Hlstory 1983 a 27; 1989 a. 31; 1991 a. 25.

144. 834 Reclamation plans. (1) A reclamation plan shall
accompany all applications for prospecting or mining per-
mits.. If it is physically or economically impracticable or
environmentally or socially undesirable for the reclamation
process to return the affected area to its original state, the
planshall set forth the reasons therefor and shall discuss
alter native conditions and uses to which the affected area can
be put.

(2) The plan shall spec1fy how the applleant intends to
accompllsh to the fullest extent possible; compliance with the

minimum standalds under s. 144 83 (2) (¢).
History: 1977 c. 421.  ~

144.836 Hearings on p'ermit applications. This section,
and ch.. 227 where it is not inconsistent, shall govern all
hearings on applications for prospecting or mining permits,
(1) Scopk. (a) The hearing on the prospecting or mining
permit shall cover the application and any statements pre-
pared unders. 1.11and, to the fullest extent possible; all other
applications for approvals; licenses and permits issued by the
depaitment. The department shall inform the applicant as to
the-timely application date for all approvals, licenses and
permits issued by the department, so as to facilitate the
consideration of ‘all other matters at the hearing on the
prospecting or mining permlts
(b) Except as provided in this paragraph, for all depart-
ment issued approvals, licenses and permits relating to pros-
pecting: or mining: including solid waste feasibility report
approvals and permits related to air and water, to be issued
after April 30, 1980, the notice, hearing and comment provi-
sions, if any, and the time for issuance of decisions, shall-be
controlled by this section and ss. 144.84 and 144.85. If an
applicant fails to make application for an approval, license or
permit for an activity incidental to prospecting or mining in
time for notice under this section to be provided, the notice
“and comment requirements, if any, shall be controlled by the
specific statutory provisions with respect to that application.
1f notice under those specific statutory notice requirements
can be given for consideration of the approval, license or
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permit at the hearing under this section, the application shall
be considered at that hearing; otherwise, the specific statu-
tory hearing provisions, if any, with respect to that applica-
tion shall control. The substantive requirements for the
issuance of any approval, permit or license incidental to
prospecting or mining are not affected by the fact that a
hearing on the approval, permit or license is conducted as
part of a hearing under this section.

(2) Locarion. The hearing shall be held in the county
where the prospecting or mining site, or the largest portion of
the prospecting or mining site, is located, but may subse-
quently be adjourned to other locations.

- (8) TIMING OF NOTICE AND OF HEARING; GIVING OF NOTICE.

(a) If it is determined that a statement under s. 1.11 is not
required, the hearing shall be scheduled for a date not less
than 60 days nor more than 90 days after the announcement
of that determination, and the scheduling and providing of
notice shall be completed not later than 10 days following the
announcement. Notice of ‘the hearing shall be given by
mailing a copy of the notice to any known state agency
required.to issue a permit for the proposed operation, to the
regional planning commission for the affected area, to the
county, city, village and town within ‘which any part of the
affected area lies, to-all persons who have requested this
notification and, if applicable, to all persons specified under
par. (b) 3 and s. 144.026 (5) (b) and (6) (f). Written comments
may be submitted to the department within 30 days of the
date of notice.

(b) If'it is determined that a statement under s. 1.11 is
required, or if an environmental impact statement is required
under s. 144.852, the department shall hold at least one
informational meeting regarding the preliminary environ-
mental report within 60 days of'its issuance. The meeting shall
be held not sooner than 30 days nor later than 60-days after
the issuance of the report. The scheduling and providing of
notice of the meeting shall be completed not later than 10
days following the issuance of the preliminary environmental
report. A hearing referred to under sub. (1) shall be scheduled
for a date not less than 120 days nor more than 180 days after
the issuance of the environmental impact statement. The
scheduling and providing of notice of the hearing shall be
completed within 30 days from the date of issuance of the
environmental impact statement. The providing of notice

-shall be accomplished by:

1. Mailing a copy of the notice to all known departments
and agencies required to grant any permit necessary for the
proposed operation, to any regional planning commission
within which the affected area lies, to the governing bodies of
all towns, villages, cities and counties within which any part
of the proposed prospecting. or ‘mining site lies, to the
governing bodies of any towns, villages or cities contiguous to
any town, village or 01ty within which any part of the
pr oposed prospecting or mining site lies and to any interested
persons who have requested such notification.

2. Publication of a class 2 notice, under ch. 985, utilizing a
display advertising format, in the weekly newspaper pub-
lished in the closest geographic proximity to the proposed
prospecting or mining site, in ‘the newspaper having the
largest circulation in the county within which the proposed
site lies and in those newspapers published in counties contig-
uous to the county within which the proposed site lies which
have a substantial circulation in the area of, or adjacent to,
the proposed prospecting or mining site.

3. Mailing a copy of the notice to the U.S. environmental
protection agency, U:S. army corps of engineers and other
states potentially affected by the proposed discharge if a
water discharge permit under ch. 147 is to be considered at
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the hearing under this section and to the U S. environmental
protection agency and appropriate agencies in other states
which may be affected if an air pollution control permit under
ss. 144.30 to 144.426 is to be considered at the hearing under
this section.

(c) Written comments may be submitted by any govein-
mental agency within 80 days of the date of issuance of the
statement under par. (b). Individual persons may submit

written comments within 120 days of the date of issuance of

the statement. The last day for receipt of comments shall be
specified by the department in all notices.

(4) HEARING PROCEDURE. (a) At the opening of the hearing,
the hearing examiner shall advise all persons present of their
right to express their views either orally or in writing, under

oath .or otherwise, and of the legal effect of each form of

testimony.-All interested persons, at the hearing or at a time
set prior to the hearing, shall be given an opportunity, subject
to reasonable limitations on the presentation of repetitious or
irrelevant material, to express their views on any aspect of the
matters under consideration. The presentation of these views
need not ‘be under oath nor subject to cross-examination. A
written record of unsworn téstimony shall be made.

. (b). Persons who wish to participate as parties shall file a
written notice with the hearing examiner setting forth their
interest at least 30 days prior to the scheduled time of the
hearing or prior to the scheduled time of any prehearing
conference, whichever: is earlier, unless good cause is shown.

(c) The record shall consist of the contested case portion of

the proceeding. Views given under par. (a) and all written
comments submitted from any source shall be placed in the
file of the proceeding and shall be given appropriate proba-
tive value by the hearing examiner or decisionmaker

.{(d) Hearings conducted under this section may be contin-
ued for just cause.

(e). If evidence of conformance with applicable zoning
ordinances as required bys. 144.85(5) (a) 1. f. is not presented
by the time testimony is completed, the department shall close
the record and continue. the hearing. The duration of the
continuance of the hearing shall be specified by the depart-
ment at the time the continuance begins, after first requesting
the applicant- to state the anticipated time at which the
evidence will be provided. The continuance may be extended
by the department pnor “to its expiration upon notice to all
parties if good cause is shown.

(f) Each approval or denial of a license or permit consid-
ered at the hearing under this section shall be made in findings
of fact, conclusions of law and an order setting forth reasons

with clarity and in detail.
History: 1977 ¢ 421;'1979 c. 221, 355; 1985 a. 60; 1991 a. 259.

144.838 Local impact committee. (1) A county, town,
village, city or. tribal government likely to be substantially
affected by potential or.proposed mining may designate an
existing committee, or establish a committee, for purposes of:

‘(a) Facilitating communications between operators and
itself,

(b) Analyzing implications of mining.

(c) Reviewing and commenting on reclamation plans.

(d). Developing solutions to mlmng-mduced growth
problems.

(e) Recommending priorities for local action.

(f) Formulating recommendations to the investment and
local” impact fund board regarding dlstnbutlon of funds
unders. 70.395 (2) (g)-

(g) Negotiating a local agreement under s. 144.839 (3)

(2) A county; town, village, city or tribal government
affected in common with another county, town, village, city
or tribal government by a proposed or existing miine may

L9 1A A
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cooperatively designate or establish a joint committee, but
may also maintain a separate committee under sub. (1).
Committees under this section may include representatives of
affected units of government, business and industry, man-
power, health, protective or service agencies, school districts,
or environmental and other interest groups or other inter-
ested parties.

(3) Persons giving notice under s. 144.831 (1) shall there-
after appoint a liaison person to any committee established
under sub. (1) or (2), and shall provide such reasonable
information as is requested by the committee. Operators and
persons giving notice under s. 144.831 shall thereafter make
reasonable efforts to design and operate mining operations in
harmony with community development objectives.

(4) Committees established under sub. (1) or (2) may be
funded by their appointing authority, and may, through their
appointing authority, submit a request for operating funds to
the investment and local impact fund board under's. 70.395.
Committees established under sub. (1) shall be eligible for
funds only if the county, town, village or city is also a
participant in a joint committee, if any, established under
sub. (2). The investment.and local impact fund board may not
grant funds for the use of more than one committee estab-
lished under sub. (1) in' relation .to a particular mining
proposal unless a joint committee has been established under
sub. (2). The investment and local impact fund board shall
grant operating  funds to any committee that submits a
request and is eligible under this subsection and s. 70.395 (2)
(fm). Committees may hire staff, enter into contracts with
private firms or ‘consultants or contract with a regional
planning commission or other agency for staff services for
mining-related purposes or the purposes under s. 70.395 (2)
(fm).

" (5) Any county, town, village or city receiving notice of the
filing of an application in the manner provided under s.
144.836 (3) (a) or (b) shall refer the application and reclama-
tion plan to a committee established under sub. (1) or (2), if
any, for review and comment. Such countles, towns, villages
or cities may participate as a party in the hearing on the
application and may make recommendations on the reclama-

tion plan and future use of the project site.
History: 1977 ¢. 421; 1987 a. 399; 1991'a. 259

144.839 Local agreements. (1) A county, town, village, city
or tribal government that requires an operator-to obtain an
approval or permit under a zoning or land use ordinance and
a county, town, village or city in which any portion of a
proposed mining site is located may, individually or in
conjunction with other counties, towns, villages, cities, or
tribal governments, enter into one or more agreements with
an operator for the development of a mining operation.

:(2) An agreement under sub. (1) shall mclude all of the
following:

(a) Alegal descnptlon of the land subject to the agreement
and the names of its legal and equitabie owners.

" (b) The duration of the agreement.

(c) The uses permitted on the land.

(d) A description of any conditions, terms, restrictions or
other requirements determined to be necessary by the county,
town, village, city or tribal government for the public health,
safety or welfare of its residents.

(e) A description of any . obligation undertaken by the
county, town, village, city or trlbal government to enable the
development to proceed,

(f) The applicability or nonapplicability of county, town,
village, city or tribal ordinances, approvals or resolutions.

(g) A provision for the amendment of the agreement.
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. {h).Other provisions deemed reasonable and necessary by
the parties to the agreement.

(3) A county, town, village, city or tribal government may
authorize the local impact committee appointed under s.
144 838 to negotiate an agreement under this section, but the
agreement may not take effect until approved by the county,
town, village, city or tribal government in dccordance with
sub. (4).

" (4) The county, town, village, city or tribal government
shall hold a public hearing on an agreement under sub. (1)
before its adoption. Notice of the hearing shall be provided as
a class 2 notice, under ch. 985. After the public hearing, the
governing body of each county, town, village, city or tribal
government which is to be a party to the agreement must
approve the agreement in a public meeting of the governing
body. ; ‘

- (8) A state agency shall assist a county, town, village, city
or tribal government in enforcing those provisions of a local
agreement that are within the expertise of the state agency

History: 1987 2 399; 1991 a. 259

144.84 Prospecting permits (1) No person may engage in
prospecting without securing . a prospecting permit issued
under this section. Application for prospecting permits shall
be made in writing to.the department upon forms prepared
and furnished by the department. An application must be
made, and a prospecting permit obtained for each separate
prospecting site. Applications shall be submitted in reproduc-
ible form in such multiples as required by rules of the
department. As a part of each application for a prospecting
permit,-the applicant shall furnish a description of the pro-
posed prospecting site, the number of acres in the proposed
prospecting site, a prospecting plan, a reclamation plan
meeting the requirements of s. 144.834 and a timetable for
reclamation, information relating to whether the area may be
unsuitable for prospecting or surface mining, unless the
applicant conclusively certifies that he or she will not subse-
quently make application for a permit to conduct surface
mining at the site and such other relevant information as the
department may require, including information as to whether
the applicant, its parent corporation, any of its principal
shareholders, or any of the applicant’s subsidiaries or affili-
ates in- which the applicant owns motre than a 40% interest,
‘has forfeited any mining bonds in other ‘states within the last
20 years, and the dates and locations, if any. An‘application
shall- be "accompanied by such fee as is required by the

department by rule which shall cover the estimated cost of

“evaluating the prospecting permit application. After complet-
ing its evaluation, the department shall revise the fee to reflect
the actual cost of ‘evaluation. The fee may be revised for

‘persons to reflect the payment of fees for the same services to

" meet other requirements.

(2) The department shall issue a prospecting permit under
this section to an applicant within ‘60 days following the date
of the completion of the hearing record if, on the basis of the
application, the department’s investigation and hearing and
any written.comments, it finds that the site is not unsuitable
for prospecting -or, absent.a certification ‘under sub. (1),
surface mining, and the reclamation plan complies with ss.
144.83 (2) and 144.834 and rules promulgated under ss.
144.83 (2) and.144.834. The department may modify any part
of the -application or reclamation plan and approve it as

“modified. Except as otherwise provided in ss. 144.80 to
144.94, prospecting permits shall be valid for the life of the
project, unless canceled under s. 144.83 (6) or 144.91 (1) or (3)
or revoked under s. 144.93 (2) or (3).
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(3) The department shall deny a prospecting permit within
60 days following the date of the completion of the hearing
record if it finds that the site is unsuitable for prospecting or,
absent certification under sub. (1), surface mining, or the
reclamation plan, including the bond, does not comply with
ss. 144.83 (2) and 144.834 and rules promulgated under ss
144.83 (2) and 144.834 or that the applicant is in violation of
ss. 144.80 to 144 94 or any rules adopted under ss. 144.80 to
144.94. If the applicant has previously failed and continues to
fail to comply with ss. 144,80 to 144.94, or if the applicant has
within the previous 20 years forfeited any bond posted in
accordance with prospecting or mining activities in this state,
unless by mutual agreement with the state, the department
may not issue a prospecting permit. The department may not
issue a prospecting permit if it finds that any officer or
director of the applicant has, while employed by the appli-
cant, the applicant’s parent corporation, any. of the appli-
cant’s principal shareholders, or any of the applicant’s sub-
sidiaries or affiliates, in which the applicant owns more than a
40% interest, within the previous 20 years forfeited any bond
posted in accordance with prospecting or mining activities in
this state unless by mutual agreement with the state. In this
paragraph, ““forfeited any bond” means the forfeiture of any
performance security occasioned by noncompliance with any
prospecting or mining laws or implementing rules. If an
application for a prospecting permit is denied, the depart-

ment, within 30 days from the date of application denial, shall

furnish to the applicant in writing the reasons for the denial.

(4) (a) Eighteen months after the issuance of a prospecting
permit, and annually thereafter until prospecting ceases, the
department shall review the permit, reclamation plan and
bond to ascertain adequacy, compliance with state or federal
laws enacted after the issuance of the permit and technologi-
cal currency. If the department after review determines that
the plan should be modified or the bond amount changed, it
shall notify the permit holder of the necessary modifications
or changes. If the permit holder-does not request a hearing
within 30 days, the modifications or changes shall be deemed
accepted.

(b) If the permit holder desires to modify the permit, an
amended application shall be submitted to the department,
which shall process the amendment as if it were an original
application if the proposed modification substantially broad-
ens or changes the scope of the original prospecting proposal.

(c) To the extent that testimony and evidence submitted at
the original prospecting permit proceedings or from previous
modification hearings is relevant to the issues of modification
or granting or denial of the amendment, it may be adopted in
the subsequent proceedings, subject to the opportunity for
Cross- examination and rebuttal, if not unduly repetitious.

“(5) If the department determines that a statement under s.
1.11 is required for consideration of an application for a
prospectmg permit, the statement need not consider impacts
unrelated to the proposed prospectmg actmty, other than the
issue of unsuitability for surface mining, absent a certification

under sub. (1).
History: 1973 ¢. 318; 1977 ¢. 421

144.85 Mining permits. (1) (a) No operator may engage in
mining or reclamation at any mining site that is not covered
by a mining permit and by written authorization to mine
under s. 144.86 (3). Applications for mining permits shall be
made in writing and in reproducible form to the department
upon forms prepared and furnished by it and in such multi-
ples as required by rule of the department. An application
shall be made,.and a mining permit obtained for each
separate mining site. No application for surface mining at a
site may be entertained by the department if within the
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previous 5 years the applicant, or a different person who had
received a prospecting permit for the site had certified under
s. 144.84 (1) that he or she would not subsequently make
application for a permit to conduct surface mining at the site.

(b) If a person commences mining at a mining site which
includes an abandoned site, plans for reclamation of the
abandoned site, or the portion of the abandoned site which is
included in the mining site, shall be included in its mining
plan and reclamation plan.

(¢) No operator may engage a general contractor or
affiliate to operate a mining site if the general contractor or
affiliate has been convicted of more than one felony for
violation of a law for the protection of the natural environ-
ment arising out of the operation of a mining site in the
United States within 10 years ‘before the issuance of the
operator’s permit, unless the general contractor or affiliate
receives the department’s approval of a plan to prevent the
occurrence in this state of events similar to the events that
directly resulted in the convictions.

{2) (a) The application shall be accompanied by a fee
established by the department, by rule, which shall cover the
estimated cost of evaluating the mining permit apphcatlon
After completing its evaluation, the department shall revise
the fee to reflect the actual cost of evaluation. The fee may be
tev1sed for persons to reflect the payment of fees for the same
services to meet other requirements.

(b) Except as otherwise provided in ss. 144.87 to 144.91,
mining permits shall be valid for the life of the project unless
canceled under s. 144.83 (6) or 144.91 (1) or (3) or revoked
under s. 144.93 (2) or (3).

. (3) As apart of each application for a mining permit, the
applicant shall furnish: B

“(a) A mining plan, including a description and a detailed
map of the proposed mining site drawn to a scale approved by
the department. Aerial photographs may be accepted if the
photographs ‘show. the- details to the satisfaction of the
department. The map, plan or photograph shall be prepared
and certified by a competent engineer, surveyor or-other
person ‘approved by the départment, and shall show the
boundaries of the area of land which will be affected, the
drainage area above and below the area, the location and
names of all stteams, roads, railroads, pipelines and utility
lines on orwithin 1,000 feet of the site, the name of the owner
or-owners of the site and the nearest city or-village if within 3
miles of the site. The map or photograph shall be accompa-
nied’ by. descriptive data as required by the department,
including but not limited to the soil conservation service soil
capabilities classifications of the affécted area, the anticipated

geometry of the excavation, the estimated total production of

tailings produced, the nature and depth of the overburden,
the elevation of the water table and such other information
~about the geology of the deposit as the department, after
‘consultation with the geologlcal and natural hxstory survey,
finds is necessary to evaiuate the applicant’s mining plan and
reclamation plan.

(b) In addition to the information and maps otherwise
required by this subsection, a detailed reclamation plan
showing the manner, location and time for reclamation,
including ongoing reclamation during mining, of the pro-
posed mining site. The reclamation plan shall be accompa-
nied by a map subject to the requirements in par. (a) which

shall show the specific reclamation proposal for each area of

the site. The reclamation plan shall conform to any applicable
comprehensive plan created under sub. (4) (b), and to any
applicable minimum standard created under ss. 144.83 (2)
and 144.834.
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(c) The name and address of each owner of land within the
mining site and each person known by the applicant to hold
any option or lease on land within the mining site and all
prospecting and mining permits in this state held by the
applicant.

(d) Evidence satisfactory to the department that the appli-
cant has applied for necessary approvals and permits under
all applicable zoning ordinances and that the operator has
applied for the necessary approval, licenses or permits re-
quired by the department including, but not limited to, those
under chs. 30, 31, 107, 147 and 162 and this chapter.

(e).1. The information specified in subd. 2 concerning the
occurrence of any of the following w1th1n 10 years before the
application is submitted:

a. A forfeiture by the applicant, principal shareholder of
the applicant or a related person of a mining reclamation
bond that was sufficient to cover all costs of reclamation and
was posted in accordance with a permit or other approval for
a mining operation in the United States, unless the forfeiture
was by agreement with the entity for whose benefit the bond
was posted

b. A felony conviction of the applicant, a related person or
an officer or director of the applicant for a violation of a law
for-the protection of the natural environment arising out of
the operation of a mining site in the United States.

c¢.The bankruptcy or dissolution of the applicant or a
related person that resulted in the failure to reclaim a mining
site in the United States in violation of a state or federal law.

“d. The permanent revocation of a mining permit or other
mining approval issued to the applicant or a related person if
the permit or other mining approval was revoked because of a
failure to reclaim a mining site in the United States in
violation of state or federal law.

2. The applicant shall specify the name and address of the
person involved in and the date and location of each occur-
rence described in subd. 1.

(f) Information felating to whether unsuitability may exist
for surface mining to the extent not fully considered under s.
144.84.

(g) Such other pertinent information as the department
requires.

{4) (a) The department shall require an applicant for a
mining permit, amended mining permit or change in either
the mining or reclamation plan to furnish, as part of the
mining permit application, an itemized statement showing
the applicant’s estimation of the cost to the state of reclama-
tion. The department may, at the applicant’s expense, con-
txact with an independent person to estimate the cost to the

state ‘of reclamation if it has reason to believe that the

applicant’s estimated cost of reclamation may not be
accurate, '

(b) If the department finds that the anticipated life and
total area of a mmeral deposxt are of sufficient magnitude
that reclamation of the mining sitc consistent with ss. 144.80
to 144,94 requires a comprehensive plan for the entire af-
fected area, it shall require an operator to submit with the
application for a mining permit, amended mining site or
change in mining or reclamation plan, a comprehensive long-
term plan showing, in detail satisfactory to the department,
the manner, location and time for reclamation of the entire
area of contiguous land which will be affected by mining and
which is owned, leaséd or under option for purchase or lease
by the operator at the time of application. Where a mineral
deposit lies on or under the lands of more than one operator,
the department shall require the operators to submit mutu-
ally consistent comprehensive plans.
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(c) The department shall require an applicant to describe
any land contiguous to the proposed mining site which he or
she owns, leases or has an option to purchase or lease.

(5) (a) 1. Within 90 days of the completion of the public
hearing record, the department shall issue the mining permit
if it-finds:

a. The mining plan and reclamation plan are reasonably
certain to result in reclamation of the mining site consistent
with ss. 144.80 to 144.94 and any rules adopted under ss.
144.80 to 144.94.

b. The proposed operation will comply with all applicable
air, groundwater, surface water and solid and hazardous
waste management laws and rules of the department.

c. In the case of a surface mine, the site is not unsuitable for
mining. The preliminary determination that a site. was not
unsuitable for mining under s. 144.84 may not be conclusive
in the determination of the site’s suitability for mining under
this section. However, at the hearing held under this section
and s. 144.836, testimony and evidence submitted at the
prospecting permit proceeding relevant to the issue of suita-
bility of the proposed mining site for surface mining may be
adopted, subject to the opportunity for cross-examination
and rebuttal, if not unduly repetitious.

d. . The proposed mine will not endanger public health,
safety or welfare.

. e. The proposed mine w111 resultin a net positive economic
impact in. the area reasonably expected to be most impacted
by the activity.

_f."The proposed mining operation conforms with all appli-
cable zoning ordinances.

2. Eachapproval or denial shall be made in findings of fact,
conclusions of law and an order setting forth reasons with
clarity and in detail. The department may modify the opera-
tor’s proposed mining or reclamation plans in order to meet
the requirements of ss. 144.80 to 144.94, and, as modified,
grant its approval.

. (b) Within 90 days of the completion of the public hearing
record, the department shall deny the mining permit if it finds
any of the following: '

1. That the site is unsuitable for surface mining, if the
application is for a proposed surface mine.

2. That the applicant has violated and continues to fa11 to
comply with ss. 144.80 to 144.94 or any rule adopted under
those sections,

3. That the appllcant principal shareholder of the appli-
cant or a related person has within 10 years before the
application is submitted forfeited a mining reclamation bond
that was posted in accordance with a permit or other ap-
proval for a mining operation in the United States, unless the
forfeiture was by agreement with the entity for whose benefit
the bond was posted and the amount of the bond was
sufficient to cover all costs of reclamation,

. 4. That the applicant, a related person or an officer or
director of the applicant has, within 10 years before the
application is submitted, been convicted of more than one
felony for violations of laws for the protection of the natural
environment arising out of the operation of a mining site in
‘the United States, unless one of the following applies:.

" a. The person convicted has been pardoned for all of the
felonies.

b. The person convicted is a related person or an officer or
director of the applicant with whom the applicant terminates
its relationship.

¢. The applicant included in its permit application under
sub. (1) a plan to prevent the occurrence in this state of events
similar to the events that directly resulted in the convictions.
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5. That the applicant or a related person has, within 10
years before the application is submitted, declared bank-
ruptcy or undergone dissolution that resulted in the failure to
reclaim a mining site in the United States in violation of a
state or federal law and that failure has not been remedied
and is not being remedied.

6. That, within 10 years before the application is submit-
ted, a mining permit or other mining approval issued to the
applicant or a related person was permanently revoked
because of a failure to reclaim a mining site in the United
States in violation of state or federal law and that failure has
not been and is not being remedied.

(bm) The department may not deny a mining permit under
par. (b) 3 to 6 if the person subject to the convictions,
forfeiture, permanent revocation, bankruptcy or dissolution
is-a related person but the applicant shows that the person
was not the parent corporation of the applicant, a person that
holds more than a 30% ownership in the applicant, or a
subsidiary or affiliate of the applicant in which the applicant
holds more than a 30% interest at the time of the convictions,
forfeiture, permanent revocation, bankruptcy or dissolution.

(c) To the extent that an environmental impact statement
on'a prospecting permit application under s. 144.84, if
prepared, fully considered unsuitability of the prospecting
site for surface mining by virtue of unique features of the land
as enumerated in s. 144,81 (18), that portion of the previous
impact statement may be adopted in the impact statement on
the mining permit application.

(d) The prior issuance of a prospecting permit under s.
144.84 for all or part of a site shall, in and of itself, be given no
weight in the decision to grant or deny a mining permit under
this section, and the department must find, in any order
granting, or granting with conditions, a mining permit that
no weight was given in the decision to the prior issuance of a
prospecting permit. However, to the extent that testimony
and evidence submitted at the prospecting permit proceed-
ings is relevant to the issue of whether to grant or deny a
mining permit, the testimony and evidence may be adopted in
the mining permit proceedings, subject to the opportunity for
cross-examination and rebuttal to the extent that the testi-
mony and evidence are not unduly repetitious.

(e) The department shall send its statement, together with a
copy of its rules and finding as to whether the applicant has
otherwise satisfied the requirements of ss. 144.80 to 144.94, to

the applicant and.to the other parties.

History: 1973.c 318; 1977 ¢. 377 s 29m; 1977 c. 421; 1981 ¢. 374; 1991 a.
259, 260. ' ) ) )
- All staff ' work necessary to determine whether mining permit should be
granted, including evaluation of other environmental requirements, must be
includcd in fee under (2) (a) ‘76 Atty‘ Gen. 150

144.852 Env:ronmental impact statement. (1) The depart-
ment shall prepare an environmental lmpact statement for
every mmmg permit under s. 144.85. In preparing the envi-
ronmental impact statement, the department shall comply
with sub, (2 and's. 1.11 (2).

(2) A statement prepared under sub. (1) shall include a
description of the significant long-term and short-term im-
pacts, including impacts after the mining has ended, on all of
the following: -~

(a) Tourism.

(b) Employment.

() Schools and medical care facilities.

(d) Private and public social services.

(€) The tax base. ‘

(f) The local economy.

(g) Other significant factors.
History: 1991 a. 259
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144.855 Diversion of surface waters; withdrawal of
groundwater; damage claims. (1) Scope. This section gov-
erns the withdrawal or diversion of groundwaters or surface
waters by persons engaged in prospecting or mining. Dis-

charges of waters are subject to ch. 147, construction of

necessary dams or other structures is subject to chs. 30 and 31
and construction of wells is subject to ch. 162, to the extent
applicable.

(2) DIVERSION OF SURFACE WATER; PERMIT REQUIRED. (a)
Any person intending to divert surface waters for prospecting
or mining shall apply to the department for a permit. The
forms-and procedures used under s. 30.18 apply to the extent
practicable.

(b) The department, upon receipt of an application for a
permit, shall determine the minimum stream flow or lake
level necessary to-protect public rights, the minimum flow or
level necessary to protect:the rights of affected riparians, the
point downstream beyond which riparian rights are not likely

to.be injured by the proposed diversion and the amount of
surplus water, as defined in s. 30.01 (6d), if any, at the point of

the proposed diversion.

(c) At the hearing on the permlt apphcatlon the depart—
ment shall take testimony on:

1. The public rights in the lake or. stream and the related
environment which. may be injured by the proposed
diversion; .

2. The public benefits provided by increased employment,
economic “activity and tax revenues from the mining
operatlon,

3. The direct and indirect social and economic costs and
beneflts of the proposed mining operation;

4. Whether the proposed withdrawal will consume nonsur-
plus water;

5. The nghts of competing users of such water resources;
and

6. Any other issues 1dent1f1ed by the depax tment as relevant
to. the decision of whether to issue or deny a permit.

(d) Within 30 days after hearing, the department shall issue
or deny a permit. The following standards shall govem the
decision of the department:

-1, If injury to public rights exceeds the public benefits
generated by-the mining, the permit shall be denied.

2~ If the .proposed ‘diversion will consume nonsurplus
waters, .and will unreasonably injure rights of riparians
‘identified by par. (b) who are beneficially using such waters,
the permit shall be denied unless a permit is granted under
par: (e) or all such riparians consent. to the ‘proposed
diversion.

3. In:all other cases the permit shall be granted.

(e). The department may require modification of a pro-
posed: diversion -so as to avoid injury to .public or riparian
rights; and as modified, may grant the permit
- (f) Water diverted in accordance with'a permit issued
under this subsection may be used on nonripatian property.

" (g) The department shall maintain continuing jurisdiction
over -water withdrawal made according to permits issued
under this subsection and may modify such permits to
prevent undue injury to riparians who gave consent under
par. (d) 2 at the time of issuance of the permit.

(h) Hearings on-applications for diversion permits under
this subsection’ shall be preceded by mailed notice to all
parties-or affected persons and by publication in-the affected
area of a class 2 notice, undeér ch. 985. Hearings may be
conducted as part of a hearing on an application for a mmmg
permit under s. 144.85.

(i) If a hearing on the application for a permit is conducted
as a part of a hearing under s. 144.836, the notice and hearing
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provmons in that section supersede the notice and hearmg
provisions of this subsection.

{3) WITHDRAWAL OF GROUNDWATER; DEWATERING; PERMIT
REQUIREMENTS. ' (a) An approval under s. 144.025 (2) (e) is
required to withdraw groundwater or to dewater mines if the
capacity and rate of withdrawal of all wells involved in the
withdrawal of groundwater or the dewatering of mines ex-

ceeds 100,000 gallons each day. A permit under ch. 147 is
requued to discharge pollutants resulting from the dewater-
ing of mines.

(b) The department may not issue an approval under s.
144.025 (2) (e) if the withdrawal of groundwater for prospect-
ing or mining purposes or the dewatering of mines will result
in the ‘unreasonable detriment of public or private water
supplies ot the unreasonable detriment of public rights in the
waters of the state. No withdrawal of groundwater or de-
watering of mines may be made to the unreasonable detri-
ment of public or private water supplies or the unreasonable
detriment of public rights in the waters of the state.

(4) DAMAGE cLAIMS. (a) As used in this subsection, “per-
son”’ does not include a town, village or city.

(b) A person claiming damage to the quantity or quality of
his or her ptivate water supply caused by prospecting or
mining may file a complaint with the department and, if there
is a need for an immediate alternative source of water, with
the town, village or city where the private water supply is
located. The department shall conduct an investigation and if
the department concludes that thére is reason to believe that
the prospecting or mining is interrelated to the condition
giving rise to the complaint, it shall schedule a hearing

~(c) The town, village or city within which is located the
private water supply which is the subject of the complaint
shall; upon request, supply necessary amounts of water to
replace that water formerly obtained from the damaged
private: supply. Responsibility to supply water shall com-
mence at the time the complaint is filed and shall end at the
time the decision of the department made at the conclusion of
the hearing is implemented.

(d) If the department concludes after the hearing that
prospecting or mining is the principal cause of the damage to
the private water supply, it shall issue an order to the operator
requiring the provision of water to the person found to be
damaged in-a like quantity and quality to that previously
obtained by the person and for a period of time that the water
supply, if undamaged, would be expected to provide a
beneficial use, réquiring reimbursement to the town, village
or city for the cost of supplying water under par. (c), if any,
andrequiring the payment of compensation for any damages
unreasonably inflicted on the person as a result of damage to
his or her water supply. The department shall order the
payment of full compensatory damages up to $75,000 per
claimant. The department shall issue its written findings and
order within 60 days- after the close of the hearing. Any

judgment awarded in a subsequent action for damages to a

private water supply caused by prospecting or mining shall be
reduced by any award of compensatory damages previously
made under this subsection for the same injury and paid by
the operator. The dollar amount under this paragraph -shall
be changed annually according to the method unders. 70.375
(6). Pending the final decision on any appeal from an order
issued under this paragraph, the operator shall provide water
as ordered by-the department. The existence of the relief
under this section is not a bar to any other statutory or
common law remedy for damages.

(e) If the department concludes after the hearing that
prospecting or mining is' not the cause of any damage,
reimbursement to the town, village or city for the costs of
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supplying water under par. (c), if any, is the responsibility of

the person who filed the complaint.

(f) Failure of an operator to comply with an order under
par. (d) is grounds for suspension or revocation of a prospect-
ing or mining permit.

(g) This subsection applies to any claim for damages to a
private water supply occurring after June 3, 1978

(5) Cos1s REIMBURSED. (a) Costs incurred by a town, village
or city in monitoring the effects of prospecting or mining on
surface water and groundwater resources, in providing water
to persons claiming damage to private water supplies under
sub. (4) (c), or in retaining legal counsel or technical consul-
tants to represent and assist the town, village or city appear-
ing at the hearing under sub. (4) (b) are reimbursable through
the investment ‘and local impact fund under s. 15.435.

:(b) Any costs paid to a town, village or city through the
investment .and local impact fund under par. (a) shall be
reimbursed to the fund by the town, village or city if the town,
village or city receives funds from any other source for the
costs incurred under par. (a).

(¢) If an order under sub. (4) (d) rcqumng the operator to
provide water. or to reimburse the town, village or city for the
cost of supplying ‘water is appealed and is not upheld, the
court shall'order the cost incurred by the operator in provid-
ing water or in reimbursing the town, village or city pending
the final decision to be reimbursed from the investment and

local 1mpact fund under s. 15.435.
History: 1977 c. 420; 1979 ¢. 221; 1981 ¢ 86 ss. 38 to 54, 64; Stats 1981 s
144 855; 1985a 60 s 24; l987a 374,

144.86 Bonds. (1) Upon notification that an appllcatton for
a-prospecting or mining permit has been approved by the
department but prior to commencing prospecting or mining,
the operator shall file with the department a bond condi-

tioned on faithful performance of all of the requirements of

ss: 144.80 to 144.94-and all rules-adopted by the department
under ss: 144.80 to 144.94. The bond shall be furnished by a
surety company licensed to do-business in this state. In lieu of
a bond, the operator may deposit cash, certificates of deposit
or. government-securities with. the department. Interest re-
ceived on-certificates of deposit and government securities
shall be paid to the operator. The amount of the bond or
other security required shall be equal to the estimated cost to
the state of fulfilling the reclamation plan; in relation to that
portion of the site that will be disturbed by the end of the
following year, The estimated. cost of reclamation of each
prospecting or mining site shall be determined by the depart-
ment on the basis of relevant factors including, but not

limited to, expected changes in the price index, topography of
the site, methods being employed, depth and composition of

overburden and depth of mineral deposit being mined.

(2) The: apphcant shall submit a certificate of insurance
certifying that the applicant has in force a liability insurance
policy issued by an insurer authorized to do business in this
state, or in lieu of a certificate of insurance evidence that the
applicant has satisfied state or.federal self-insurance require-
ments, covering all mining operations of the applicant in this
state ‘and affording personal injury and property damage
protection in a total amount deemed adequate by the depart-
ment but not less than $50,000.

(3) Upon approval of the operator’s bond, mining applica-
tion and certificate of insurance, the department shall issue
written authorization to commence mining at the permitted
mining site in accordance with the approved. mining and
reclamation plans.

(4) Any operator who obtains mmmg permits from the
department for 2 or more mining sites may elect, at the time
the 2nd or-any subsequent site is approved, to post a single
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bond in lieu of separate bonds on each site. Any single bond
so posted shall be in an amount equal to the estimated cost to
the state determined under sub. (1) of reclaiming all sites the
operator has under mining permits. When an operator elects
to post a single bond in lieu of separate bonds previously
posted on individual sites, the separate bonds may not be
released until the new bond has been accepted by the
department.

(6) Any person who is engaged in mining.on Ju]y 3, 1974
need not file a bond or deposit cash, certificates of deposits or
government securities with the department under this section
to obtain the written authorization to commence mining

under sub. (3).
History: 1973 ¢. 318; 1977 ¢ 421; 1979 ¢. 102's. 236 (3); 1979 c. 176.

144.87 Modifications. (1) (a) Application. An operator at
any time may apply for amendment or cancellation of a
mining permit or fora change in the mining or reclamation
plans for any mining operation which the operator owns or
leases. The operator shall submit any application for the
amendment, cancellation or change ona form provided by
the department and shall identify the tract of land to be added
to-or removed from the permitted mining site or to be affected
by a change in the mining or reclamation plans.

‘(b) Procedure. The department shall process the applica-
tion for an increase or decrease in the area of a mining site or
for a substantial change in the mining or reclamation plans in
the-same manner-as an original application for a mining
permit except ‘as provided under-par. (d).

(c) Substantial changes. The department shall determine if
any change in the mining or reclamation plans is substantial
and provide notice of its determination in the same manner as
specified under s. 144.836'(3) (b) 1 to 3.

(d) Notice. The department shall provide notice of any
modification which involves an increase or decrease in the
area of a mining site or a substantial change in the mining or
reclamation plan in the same manner as an original applica-
tion for a mining permit under s. 144.836 (3). If 5 or more
interested persons do not request a hearing in writing within
30 days of notice, no hearingis required on the modification.
The notice shall include a statement to this effect.

(e) ‘Hearing. If a hearing is held, testimony and exhibits
from the hearing on' either.the original applications for a
mining permit or from previous modification hearings which
are relevant to 'the instant modification may be adopted,
subject - to cross-exammatlon and rebuttal if not: unduly
repetmous

-(f) Removal. 1If the application is to cancel any or all of the
unmined part of a mining site, the department shall ascertain,
by inspection, .if mining has occurred on the land. If the
department finds that no mining has occurred, the depart-
ment shall order release of'the bond or the security posted on
the land being removed from the permitted mining site and
cancel or amend the operator’s written authorization to
conduct mining on'the mining site. No land where mining has
occurred may be removed from a permitted mining site or

released from bond or security under this subsection, unless

reclamation has been completed to the satisfaction of the
department.

(2) When one operator succeeds to the interest of another
in an uncompleted mining operation by sale, assignment,
lease: or otherwise, the department shall release the first
operator from the duties imposed upon. the first operator by
ss. 144.80.to 144.94 as to such operation if:

(a) Both operators have complied with the requirements of
ss. 144.80 to 144.94; and

(b) The successor operator discloses whether it has for-
feited any performance security because of noncompliance
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with any prospecting or mining laws within the previous 20
years, posts any bond required under s. 144.86 and assumes
all’ responsibilities of all applicable permits, licenses and
approvals granted to the predecessor operator

(3) If the department finds that because of changing
conditions, including but not limited to changes in reclama-
tion’ costs, reclamation technology, minimum standards
under s. 144.83 or governmental land use plans, the reclama-
tion plan for a mining site is no longer sufficient to reasonably
provide for reclamation of the project site consistent with ss.
144.80 to 144.94 and any rules adopted under ss. 144.80 to
144.94, it shall require the applicant to submit amended
mining and reclamation plans which shall be processed in the
same manner as an application for an original mining permit.
The applicant shall be deemed to hold a temporary mining
permit which shall be effective until the amended mining
permit is issued. or denied. The department shall review the
mining and reclamation plans annually after the date of the
mining permit issuance or previous review under this section.

History: 1973 c. 314; 1977 ¢ 421; 1981 ¢. 86; 1991 a. 260.

144.875 Cessation of mining or reclamation. If there.is a
cessation of mining or reclamation which is not set forth in
either the mining plan or the reclamation plan, the operator
shall so notify the department within 48 hours and shall
commence stabilization.of the mining site according to rules
established by the department. If the department determines
after hearing that stabilization of the mining site is inade-

quate to protect the environment, the department shall order

the operator to commence additional measures to protect the
environment, including, if the cessation is reasonably antici-
pated. to extend for a protracted period of time, reclamation
according to the reclamation plan or part of the reclamation
plan. Usual and regular shutdown of operations on week-
ends, for maintenance or repair of equipment or facilities or

for other customary reasons shall not constitute a cessation of

mining.
History: 1977 c. 421.

144.88 - Exploring, prospecting and mining without autho-
rization. Any person who engages in exploration without a
license shall forfeit not less than $100 nor more than $1,000
for each parcel as defined under s. 144.832 (1) (c) -on which
unlicensed exploration took place. Any person who autho-
rizes or engages in prospecting without a prospecting permit
or any operator who authorizes or engages in mining without
a mining permit and written authorization to mine under s.
144 86 (3) shall forfeit all profits obtained from such illegal
activities and not more than $10,000 for each day during
which the mine was in operation. The operator shall be liable
to the department for the full cost of reclaiming the affected
area of land and any damages caused by the mining opera-
tion. Each day’s violation of this section shall be deemed a
separate offense. If the violator is a corporation, partnership
or association, any officer, director or partner who know-
ingly authorizes, supervises or contracts for exploration,

prospecting or mining shall also be subject to the penalties of

this ‘section.
History: 1973 ¢. 318; 1977 ¢ 421.

144.89 Reports. (1) The operator shall furnish the depart-
ment with a report for each mining site every 12 months after
issuance of the permit, within 30 days after completion of all
mining at the mining site and within 30 days after completion
of the mining plan and of the reclamation plan. The reports
shall include, in addition to such other information as the
departiment requires, such information and maps as the
department deems necessary to evaluate the extent of mining
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and the reclamation accomplished during the previous calen-
dar year.

(1m) Annually, the department shall review the mining and
reclamation plans and bonds, usmg the procedure specified
under s. 144.84 (4). '

(2) The department shall cancel the mining permit held by
any operator who fails and refuses to submit reports required

under this section.
History: 1973 ¢ 318; 1977 ¢. 421

144,90 Certificate of completion, partial completion and
bond release. (1) Upon the petition of the operator, but not
less than 4 years after notification to the department by the
operator of the completion of the reclamation plan, if the
department finds after conducting a hearing that the operator
has completed reclamation for any portion of the mining site
in accordance with the reclamation plan and ss. 144.80 to
144.94, the department shall issue a certificate of completion
setting forth a description of the area reclaimed and a
statement that the operator has fulfilled its duties under the
reclamation plan as to that area.

‘(2)- Upon the issuance of any certificate of completion
under sub: (1) for any portion of the mining site, but not for
the entire mining site, the department shall allow the operator
to reduce the amount of the bond to an amount which shall
equal the estimated cost of reclamation of the portion of the
mining site which is disturbed or for which reclamation has
been completed but no cemflcate of completion has been
issued.

() Upon issuance of a certificate or certificates of comple-
tion of reclamation for the entire mining site, the department
shall require that the operator maintain a bond equal to at
least 10%. of the cost to the state of reclamation of the entire
mining site if mining of the site was wholly underground, and
atleast 20% of the cost to the state of reclamation of the entire
mining site if any surface: mining was conducted. Where the
mining site in the mining plan-is less than 10 acres, the
department may release the bond after issuance of the certifi-
cate under sub. (1).

(4) After 20 years after the issuance of a certificate or
certificates of completion for the entire mining site, the
department shall rejease the bond if the department finds that.
the reclamation plan has been complied with.

(5) The department shall, by rule, establish a procedure for
release of reclamation bonds for prospecting sites similar to

subs. (1) to (4), but with shorter time penods
History: 1973 c. 318; 1977 ¢. 421

144.91 Mining and reclamation; orders. (1) (a) Violations,
order or other action required. 1f the department finds a viola-
tion of law or any unapproved deviation from the mining or
reclamation plan at a mining site under a mining permit:

1. The department shall issue an order requiring the
operator to comply with the statute, rule or plan thhm a
spemﬁed time; . .

. The department shall require the alleged violator to
appear before the department for a hearing and answer the
charges complained of; or

3. The department shall request the department . of justice
to initiate action under s, 144.93. .

(b) Effective dates of orders. Any order issued under par.
(a) 1 following a hearing takes éffect immediately. Any other
order takes effect 10 days after the -date the order is served
unless the person named in the order requests in writing a
hearing before the department within the 10-day period.

- (¢) Hearing on orders. If no hearing on an order issued
under par. (a) 1 was held and if the department receives a
request for a héaring within 10 days after the date the order is
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served, the department shall provide due notice and hold a
hearing.

(d) Enforcement of orders. The department shall cancel the
mining permit for a mining site held by an operator who fails
to comply with an order issued under par. (2) 1. The depart-
ment shall inform the department of justice of the cancella-

tion within 14 days. Within 30 days after the department of

justice is informed, it shall commence an action under s.
144.93.

(2) If reclamation of a mining site is not proceeding in
accordance with the reclamation plan and the operator has
not commenced to rectify deficiencies within the time speci-
fied in ‘the order, or if the reclamation is not properly
completed in conformance with the reclamation plan within
one year after completion or abandonment of mining on any
segment of the mining site; or if the exploration license or
prospecting or mining permit is revoked under s..144.93 (2)
and. (3); excepting acts of :God, such as adverse weather
affecting grading, planting and growing conditions, the de-
partment, with the staff, equipment and material under its
control, or by contract with others, shall take such actions as
are necessary for the reclamation of mined areas. The opera-
tor shall be liable for the cost to the state of reclamation
conducted under this section. Any operator who is exempted
from filing a bond or depositing cash, certificates of deposits
or government securities by s. 144.86 (6) shall not be liable for
an amount greater. than an amount specified by the depart-
ment. The specified amount shall be equal to and determined
in the same manner as the amount of the bond or other
security otherwise required under s. 144.86 (1), assuming the
operator had not been exempt from such filing or depositing.

-(3) All other prospecting and mining permits held by an
operator who refuses to reclaim a mining site in compliance
with the reclamation plan after the completion of mining or
after:the cancellation of a mining permit shall be canceled.
The department may not issue any prospecting or mining
permits for that site or any other site in this state to an
operator who refused to reclaim a mining site in compliance
with the réclamation plan.

(4) (a) The department may issue.a stop order to an
operator, requiring an immediate cessation of mining, in
whole orin part, at-any time that the department determines
that the continuance of mining constitutes an immediate-and
substantial~ threat - to pubhc health and safety -or the
envxronment

(b) If no hearing on the stop order was held, the depart-
ment shall schedule a hearing on the stop order, to be held
within 5 days afterissuance of the order and shall incorporate
notice of the hearing in the copy of the order served upon the
operator: The department also shall give notice to any other
persons who previously requested notice of such proceedings.
~-(c)Within 72 hours after commencement of any hearing
under par..(b), unless waived by agreement of the parties, the
department shall issue a decision affirming, modifying or
settmg aside the stop order. The department may apply to the
circuit-court for an order exiending the time; for not more
than 10°days, within which the stop order shall be affirmed,
modified or set aside.

" (d) The department shall set aside the stop order at any
time, with adequate notice to the parties, upon a showing by
‘the operator that the condmons “upon which the order was

based no longer exist.
HlStory 1973 ¢. 318, l977c 421; 1981 c 86.

144. 92 Noncontormmg snes. (1) All prospectors and oper-
ators conducting mining operations in this state on July 3,
‘1974 shall submit to the department, within 90 days after that
date, applications for prospecting permits or mining permits
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as provided in ss. 144.84 and 144.85. Sections 144.83 (1) (b)
and 144.85 (5) (b) shall not apply to such operators.

(2) Modification of existing prospecting and mining sites
and of operating procedures to conform with ss. 144.80 to
144.94 and rules adopted under ss. 144.80 to 144.94 shall be
accomplished as promptly.as possible, but the department
shall give special consideration to a site where it finds that the
degree of necessary improvement is of such extent and
expense that compliance cannot be accomplished.

History: 1973 ¢. 318;'1977 ¢ 421.

144,925 Prospecting data. (1) DEFINITIONS. In this section:

(a) “Economic information” means financial -and eco-
nomic projections for any potential mining of an ore body
including estimates of capital costs, predicted expenses, price
forecasts and metallurgical recovery estimates.

(b) ““Geologic information” means information concern-
ing descriptions of an ore body, descriptions of reserves,
tonnages and grades of ore, descriptions of a drill core or bulk
sample including analysis, descriptions of drill hole depths,
distances and similar information related to the ore body.

(c) “Prospecting data” means -data, records and other
information furnished to or obtained by the department in
connection with the application for 'a prospecting: permit.

(2) PROSPECTING DATA IN GENERAL. Except as provided
under sub. (3), prospecting data are public records subject to
subch, IT'of ch. 19."

(3) CONFIDENTIAL PROSPECTING DATA. (a) Request for confi-
dential status. An applicant for a prospecting permit may re-
quest confidential status for any prospecting data.

(b) Conf dential status, The department shall grant confi-
dential status to prospecting data if the applicant makes a
request ‘and if the prospecting data relates to economic
information or geologic information or is entitled to confi-
dential status under rules promulgated by the department.

" History: 1973 c. 318; 1979 ¢. 221; 1981 ¢ 86; 1981 ¢ 335 5. 26.

144.93 Enforcement. (1) All orders issued, fines incurred,
bond liabilities incurred or other violations committed under
ss. 144:80 to 144 94 shall be enforced by the department of

justice. The circuit court of Dane county or any other county

where the violation occurred shall have jurisdiction to enforce
ss. 144.80 to-144.93 or any orders issued or rules adopted
thereunder, by injunctional or other appropriate relief.

" {2)-Any person who makes or causes to be made in an
application or report required by ss. 144.80 to 14494 a
statement known to the person to be false or misleading in
any ‘material respect or who refuses to file an annual report
under”s.. 144.89 (1) or who refuses to submit information
required by the prospecting or mining permit may be fined
not less than $1,000. nor more than $5,000. If the false or
misleading statement is material to the issuance of the permit,
the permit may be revoked If any violation under this
subsection is repeated the penmt may be revoked.

" {3} Any person holding a prospecting or mining permit
who violates ss. 144.80 to 144.93 or any order issued or rule
adopted under ss. 144.80 to 144.93 shall forfeit not less than
$10 nor more than $10,000 for each violation. Each day of
violation is a separate offense. If the violations continue after
an order to cease has been issued, the permit shall be revoked.

History: 1973 ¢. 318; 1977 ¢. 421

144.935 Citizen suits. (1) Except as provided in sub. (2),
any citizen may commence a civil action on his or her own
behalf: -

(a) Against any person who is alleged to be in violation of
ss. 144.80 to 144 .94.




Electronically scanned images of the published statutes.

2767 91-92 Wis. Stats.

(b) Against the department where there is alleged to be a
failure of the department to perform.any act or duty under ss.
144.80 to 14494 which is not discretionary with. the
department.

.{2)..No action may be commenced:

(a) Under sub. (1) (a):

1. Prior to 30 days after the plaintiff has grven notice of the
alleged violation to the department and to the alleged viola-
tor; or '

2. If the department has commenced and is diligently
prosecuting a civil or criminal action, but in any such action
any citizen may intervene as a matter of right.

(b) Undersub. (1) (b) prior to 30 days after the plaintiff

has given notice of such action to-the department.

(3) The court; in issuing any final order in any action
brought under this section, shall award costs of litigation
including reasonable attorney and expert witness fees to the
plaintiff if he or she prevails, and the court may do so if it
determines that the outcome of the controversy is consistent
with the. relief sought by the plaintiff irrespective-of the
formal disposition of the civil action. In addition, the court
shall award treble damages to any plaintiff proving damages
caused by -a person mining without a permit or wilfully
violating ss. 144.80 to'144.:94 or any permits or orders issued
under ss. 144.80'to '144.94.

- {4) Nothing in this section restricts any right which any
person or class of persons may have under any other statute

or common law.
Hlstory 1977 c. 421. -

144 937 Effectof other statutes. If there is.a standard under
other state or federal statutes or rules which specifically
regulates in whole an activity also regulated under ss.. 144.80
to144.94 the other: state or-federal statutes or rules shall be
the controlling standard. If the other state or federal statute
or rule only specifically regulates the activity in part, it shall

only be controlling as to that part.
Hlstory l977c 421.

144 94 Review.-Any-person aggrreved by any-decision of

the department underss. 144.80 to 144.937 may obtain its

review under ch. 227.
History: 1973 ¢. 318; 1977 ¢ 421.

SUBCHAPTER VI
OIL AND GAS

144.941 Definitions; oil and gas. In ss. 144.941 to 144.944:

(1) “Exploration” means the on-site geologic examination
from the surface of an area by core, rotary, percussion or
other drilling for the purpose of searching for oil or gas or
establishing the nature and extent of a .known oil or gas
deposit and includes associated activities such as clearing and
preparing sites or constructing roads for drilling. For the

tion does not include drill holes constructed for the purpose
of ‘collecting soil samples or for determmmg geologic infor-
mation by seismic methods.

(1g) “‘Gas’ means naturally occurring gaseous
hydrocarbons.

(1m) “O0il”
hydrocarbons,

{1s) “Principal shareholder means any person that owns
at least 10% of the beneficial interest of another person.

(2) “Production” means the process involved in the extrac-
tion of oil or gas for commercial purposes,-and the construc-
tion of roads, construction, testing and completion of wells

means natur‘ally occur'ring liquid
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and installation and operation of pipelines, tanks and other
necessary equipment for that extraction

(3) “Related person” means any person that owns or
operates an oil or gas exploration or production site in the
United States and that is one of the following when an -
application for an oil or gas exploration or production license
is submitted to the department:

(a) The parent corporation of the applicant.

(b) A person that holds more than a 30% ownershrp
interest in the applicant.

(c) A subsidiary or affiliate of the app‘licant in which the
applrcant holds more than a 30% ownershrp interest.

* History: 1991 a_ 262.

144.942  Oil and- gas exploration and production. (1) No
person may engage in the exploration for oil or gas without a
license from the department.

(2) No person may engage in the production of oil or gas
without a license from the department,

(3) No person may commit waste in the exploration for or
in the production of oil or gas.

(4) No person may conduct drilling operations for the
exploration for or production of oil or gas from beneath the
beds of the Great Lakes or bays or harbors that are adjacent
to the Great Lakes, unless all drilling operations originate
from locations above and on the landward side of the
ordinary high-water mark and are conducted according to
the terms of a written lease obtained from the department
under s: 30.20.(2) (b).

(5) No person holding an oil or gas exploration or produc-
tion license may engage a general contractor or affiliate to
operate an oil or gas exploration or production site if the
general contractor or affiliate has 2 or more felony convic-
tions for violation of a law for the protection of the natural
environment arising out of the operation of an oil or gas
exploration or production site in the United States. within 10
years before the issuance of the person’s license, unless the
general contractor or affiliate receives the department’s ap-
proval of a plan to prevent the occurtence in this state of
events: similar to the events that directly resulted in-the
convictions, ~

History: 1991 2 262.

144.943 Departmental powers and duties; oil and gas. (1)
The department shall establish a licensing procedure for oil
and gas exploration and production in this-state. The proce-
dure shall require the applicant to do all of the following:

(a) Submit any information that the department considers
necessary to determine whether the applicant is competent to
conduct oil and gas exploration, production and site reclama-
tion and to determine whether the requirements of sub. (5) are
satisfied.

“(b) Submrt any information necessary for the department
to determine whether the proposed exploration, production
and site reclamation will comply with ss. 144.941 to 144,944
and rules promulgated under those sections.

" (c) Pay fees to cover the costs of plan review and licensing.

(d) ‘File with the department a bond conditioned on the
faithful performance of all of the requirements of ss. 144.941
to 144.944 and rules promulgated under those sections.

(2) The department shall promulgate rules to protect the
waters of the state, air, soil, plants, fish and wildlife from the
adverse effects of oil and gas exploration and production,
including fules relating-to all of the following:

(a) Location, construction, operation and mamtenance of
wells .and ancillary facilities to provide the greatest practica-
ble protection to the environment. v
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(b) Disposal of waste liquids encountered or produced in
oil and gas exploration and production.

(c) Plugging of wells and abandonment and reclamation of
well sites and mud pits and all other ancillary facilities to
provide long-term environmental protection

(d) Reclamation of affected land when exploration and
production are completed.

(e) Competence of an applicant to conduct oil and gas
exploration, production and site reclamation.

(3) The department shall promulgate rules to prevent waste
in the exploration for or the production of oil and gas,
including rules related to all of the following:

(a) Prevention of the escape of oil or gas from one stratum
to another, and water or brine into oil and gas strata.

(b) Prevention of the premature or irregular encroachment
of water that reduces the total recovery of oil and gas.

(c) Preventxon of fires, explosmns blowouts, seepage or
caving.

(d) Secondary recovery methods of oxl or gas.

" (e) Spacing of wells.

(f) Regulation of well production, mcludmg the aliocation
of allowable production in any field or pool.

(g) Operation of wells with efficient ratios of gas to oil.

(5) The department may not issue a license for oil or gas
exploration or production if it finds any of the following:

(a) That the applicant has vielated and continues to fail to
comply with ss. 144.941 to 144.944 or any rule promulgated
under those sections.

(b) That the applicant, a principal shareholder of the
applicant or a related person has, within 10 years before the
application is submitted, forfeited a reclamation bond for oil
or gas exploration or production that was posted in accord-
ance with a permit, license or other approval for an oil or gas
exploration or production site in the United States, unless the
forfeiture was by agreement with the entity for whose benefit
the bond was posted -and the ‘amount of ‘the bond was
sufficient to cover all costs’of reclamation.

(c) That the applicant, a related person or an officer or
director of ‘the applicant has, within 10 years before the
application ‘is submitted, 2 or more felony convictions for
violations of laws for the protection of the natural environ-
ment arising out of the operation of an oil or gas exploration
or production site in the Umted States uniess one of the
following applies:

1. The court ordered the person convicted, as part of the
senterice or as a condition of probation, to engage in activities
to remedy the v101at10n and the person has complied with that
order.

2. The person conv1cted is a related person or an officer or
dxrector of the applicant with whom the applicant terminates
its relationship:

3. The applicant included in its license application under
sub. (1)a planto prevent the occurrence in this state of events
s1m11ar to the events that directly resulted in the convictions

(cm) That the annhcant a related person or an officer or
director of the apphcant or a related person has, within 10
years before the application is submitted, been required to
forfeit more than $10,000 for a violation of a law for the
protection of ‘the natural environment arising out. of the
operation of an oil and gas exploration or production site in
the United States, unless one of the following applies:

1. The court ordered the person who was required to forfeit
more: than $10,000 to engage ‘in activities to remedy the
violation and the person has complied with that order.

2.-The person who was required to forfeit more than
$10,000 is a related person with whom the applicant has
termmated its relationship.
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3. The applicant included in the license application a plan
to prevent the occurrence in this state of events similar to the
events that directly resulted in the forfeiture

(d) That the applicant or a related person has, within 10
years before the application is submitted, declared bank-
ruptey or undergone dissolution that resulted in the failure to
reclaim an oil or gas exploration or production site in the
United States in violation of a state or federal law and that
failure has not been remedied and is not being remedied

(e) That, within 10 years before the application is submit-
ted, a license or other approval for oil or gas exploration or
production issued to the applicant or a related person was
permanently revoked because of a failure to reclaim an oil or
gas exploration or. production site in the United States in
violation of state or federal law and that failure has not been
and is not being remedied.

(6) The department may not deny a license for oil or gas
exploration or production under sub. (5) if the person subject
to the convictions, forfeiture, permanent revocation, bank-
ruptcy ‘or dissolution is a related person but the applicant
shows that the person was not the parent corporation of the
applicant, a person that holds more than a 30% ownership in
the applicant, or a subsidiary or affiliate of the applicant in
which the applicant holds more than a 30% interest at the
time of ‘the convictions, forfeiture, permanent revocation,
bankruptcy or dissolution.

History: 1991 a 262

144.944 Penalties; oil and gas. (1) Any person who makes
or causes to be made in an application or report required
under ss. 144.941 to 144.944 a statement known to the person
to be false or misleading in any material respect or who
refuses to submit information required by the department
under'ss. 144.941 to 144.944 may be fined not less than $1,000
nor more than $5,000.

(2) Any person who violates ss. 144. 941 to 144.944 or any
order issued or rule promulgated under ss. 144.941 to 144.944
may be required to forfeit not less than $1,000 nor more than
$10,000 for each violation. Each day of violation is a separate
offense.

(3) (a) If a person makes or causes to be made in an
application or report required under ss. 144.941 to 144.944 a
statement known to the person to be false or misleading and
that statement is material to the issuance of an exploration or
production license, the department may revoke the license. If
a person holding an exploration or production license repeat-
edly makes or causes to be made in an application or report
required under ss. 144.941 to 144.944 a statement known to
the person to be false or misleading in any material respect or
refuses to submit information required by the department
under ss. 144941 to 144. 944, the department may revoke the
license. ‘

(b) If a person holding an exploration or production
license continues to violate ss. .144.941 to 144.944 after the
department has issued an order to cease those vxolatlons the
department shall revoke the license,

(4) Any oil or gas produced in violation of ss. 144.941 to
144.944 or any order issued or rule promulgated under ss.
144.941 t0.144.944, or any product manufactured from that
oil ‘or gas, is subject to confiscation. The department may
seize that oil, gas or products and request the department of

justice to commence an action to confiscate the oil, gas or

products. -
History: 1991 a. 262 -
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SUBCHAPTER VII
GENERAL ENVIRONMENTAL PROVISIONS

144.95 Laboratory certification program. (1) DEFINITIONS.
As used in this section:

(a) “Accuracy’ means the closeness of a measured value to
its ‘generally accepted value or its value based upon an
accepted reference standard.

(b) “Certified laboratory’ means a laboratory which per-
forms tests for hire in connection with a covered program and
which receives certification under sub. (7) or receives recogni-
tion as-a certified laboratory under sub. (5).

(c) “Council” means the certification standards review
council ereated under s. 15.‘107 (12).. -

(d) “Covered program’ means test results submitted in
connection with any of the following:

1. A feasibility report, plan of operation or the condition of

any license issued for a solid waste facility under s. 144.44 (2),
(3) and (4), or hazardous waste facility under s. 144.64 (2)
(am) and (b). .

2. An application for:a mmmg permit under s. 144 85.(3).

3. Monitoring required by terms and conditions of a
permit issued under ch-147. . -

4. The replacement-of a well.or prov151on of alternative
water supplies under s. 144.027 or.144.265.

5. Groundwater monitoring under ch. 160.

6. The management or enforcement of the safe drinking
water program under s. 144.025 (2) (t) or 162.03 (1) (b) and
(d)-

7. The terms of department contracts when specifically
required in the contracts.

8. Aninvestigation of a dlschar ge of a hazardous substance
under s. 144.76.

9. A regulatory program specmed by ‘the department by
rule if, after consultation with the council, the department
finds that existing quality. control programs do not provide
consistent and reliable results and the best available remedy is
to require:that all laboratories-performing the tests for that
regulatory program be certified or registered.

(¢) “Laboratory” means a facility which performs tests in
connection with a covered program.

® “Precmon means the closeness of repeated measure-
ments of the same parameter w1thin a sample.

(2 “Reglstered laboratory means a-laboratory which is
registered under sub. (8) or receives recognition as a regis-
tered laboratory under sub. (5). :

(h) “Results” includes measurements, determinations and
information obtained or derived from tests.

(i) “Test”” means any chemical, bacteriological, blologlcal
physical, radiation or microscopic test, examination or-analy-
sis. conducted by a laboratory on water, wastewater, waste
material, soil or hazardous substance:

{j) “Test category” means one type of test or group of tests
specified by rule under sub. (4) for similar materials or classes
of materials: or which utilize similar methods or related
methods :

(2). COORDINATION WITH DEPARTMENT -OF HEALTH AND
SOCIAL: SERVICES. (a) The department shail submit to the de-
partment of health and social services any rules proposed
under this section which affect the laboratory certification

program under s, 143.15 (5) and to the state laboratory of

hygiene for review and comment. These rules may not take
effect unless they are approved by the department of health
and social services within 6 months after submission.

(b) The department shall enter into a memorandum of

understanding with the department of health and social
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services setting forth the responsibilities of each department
in administering the laboratory certification programs under
s.:143.15 (5) and this section. The memorandum of under-
standing shall include measures to be taken by each depart-
ment to avoid duplication of application and compliance
procedures for laboratory certification.

/(3) CERTIFICATION STANDARDS REVIEW COUNCIL. The coun-
cil shall review the laboratory certification and registration
program and shall make recommendations to the department
concerning the specification of test categories, reference
sample testing and standards-for certification, registration,
suspension and revocation and other aspects of the program.

(4) DEPARTMENT MAY REQUIRE CERTIFICATION OR REGISTRA-
TION. (a) Applicabili‘ty Except as provided in subs. (5) and (6),
if results from a test in a specified test category in a covered
program are required to be submitted to the department, the
department may require by rule that the test be conducted by
alaboratory which is certified or registered to conduct tests in
that specified category. The department may require that
tests be conducted by a certified laboratory. if the require-
ments for registration do not meet the requirements of an
applicable federal law.

(b) Specification of test categorzes After con51dermg any
recommendations by the council, the department may iden-
tify by rule specified test categories.

(c) Deélayed effective date; A rule identifying specified test
categories for which tests are required to be conducted by a
certified or registered laboratory may not take effect until at
least 120:days after publication. The department may not
require a person to resubmit results of tests which were not
required to be conducted by a certified or registered labora-
tory at-the time of the ongmal submission merely because of
that fact.

(5) RECOGNITION- OF OTHER (,ERTIFICATION OR REGISTRA-
TION. (a). Laboratories certified by the department of health and
social services. The department shall recognize the certifica-
tion of a laboratory by the.department of health and social
services under's. 143.15 and shall aceept the results of any test
conducted by a laboratory certified to conduct that category
of test under that section.

(b) Reciprocity with laboratories certzfzed or registered by
other governments. The department may recognize the certifi-
cation, registration, licensure or approval of a laboratory by
another state or-an agency of the federal government if the
standards for certification, registration, licensure or approval
are substantially equivalent to those established under this
section. The department shall negotiate with and attempt to
enter into acceptable agreements with federal agencies and
agencies. of other states for the purpose of reciprocal recogni-
tion of laboratory certification and registration under this
section.. The department may not recognize the certification,
registration, licensure or-approval of a laboratory by another
state or an agency of the federal government unless that state
or federal agency recognizes laboratories certified under this
section. The department may accept the resuits of any tests
conducted by a laboratory which it recognizes under an
agreement. The department shall publish periodically a list of
those ‘agencies whose certifications, approvals or registra-
tions it accepts. Any laboratory which is registered, certified
or approved by any such agency may apply to the department
to have the same recognized under- this section.

(©): Private organization agreements. The department may
recognize. the certification, accreditation or approval of a
laboratory by a private nonprofit organization if the organi-
zation’s standards for certification, accreditation or approval
are substantially equivalent to. those established under this
section. The department may negotiate with and attempt to
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enter into acceptable agreements with private nonprofit orga-
nizations for the purpose of recognition under this para-

graph. The department shall publish periodically a list of

those organizations whose certifications, accreditations or
approvals it accepts. The department may accept the results
of any tests conducted by -a laboratory that it recognizes
under an agreement. Any laboratory that is certified, accred-
ited or approved by an organization with which the depart-
ment has.an agreement may apply to the department to be
recognized under this paragraph.

(d) Discretionary acceptance. The department may accept
the results of a test in a specified test category even though the
test was not conducted by a certified or registered laboratory.
The department may charge an extra fee if it is necessary to
verify the results of a test submitted under this paragraph.

(6) NOT APPLICABLE TO OTHER PROGRAMS. No laboratory is
required to be registered or certified under this section for any
purpose other than the submlss1on of results under a covered
program.

(7) CERTIFICATION PROCEDURES. (a) Criteria. After consid-
ering recommendations by the council, the department shall
promulgate by rule uniform minimum criteria, as provided in
this subsection; ‘to be used to evaluate laboratories for
certification. “Criteria shall be consistent with nationally
recognized criteria to the maximum extent possible and shall
be designed to facilitate reciprocal agreements under sub..(5).

- (b) Methodology. 1. Accepted methodology. The depart-
ment shall prescribe by rule the accepted methodology to be
followed in conducting tests in each test category. The
department may prescribe by rule accepted sampling proto-
cols and documentation procedures for a specified test cate-
gory.to be followed by the person collecting the samples. The
department may prescribe this methodology by reference to
standards established by technical societies and organizations
as authorized under s. 227.21 (2). The department shall
attémpt to prescribe this methodology so that it is consistent
with any methodology requirements under the resource con-
servation and recovery act, as-defined under s. 144.43 (4g),
the federal water pollution control act, as amended, 33 USC
1251 to 1376, the safe drinking water act, 42 USC 300f to
300j-10, or the toxic substance control act, 15 USC 2601 to
2629.

- 2. Revised methodology The department may permit the
use of a revised methodology ¢onsistent with new or revised
editions ‘or standards established by. technical societies and
organizations on a case-by-case basis.

3. Alternative methodology; confidentiality.a. The depart-
ment may permit the use of an alternative methodologyon a
case-by-case basis if the laboratory seeking to use that
methodology submits data establishing the accuracy and
precision’ of the alternative methodology and if the accuracy
and precision: obtained through the use of the alternative

methodology equals or exceeds that obtained through use of

the accepted methodology. The department shall establish by
ruie the data which is required to be submitted and the criteria
for evaluating accuracy and precision of alternative methods.
 b. A laboratory seeking to use an alternative methodology
may request confidential treatment of any-data or informa-
tion submitted to the department under this paragraph. The
department shall grant confidential status for any -data or
information relating to unique methods-or processes if the
disclosure of those methods or processes would tend to
adversely affect the competitive position of the laboratory.
4, Waiver of the procedure. The department may waive
‘any procedure prescribed in the accepted methodology on a
case-by-case basis if the laboratory-seeking this waiver estab-
lishes sufficient reasons for the waiver and that the waiver
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does not adversely affect the purpose for which the test is
conducted.

(¢) Reference sample testing. The department may pre-
scribe by rule criteria for determining the accuracy of tests by
certified laboratories on reference samples. The department
shall provide, to the extent reasonably possible, reference
samples prepared by an independent source for a representa-
tive cross section of test categories which are to be regularly
and routinely performed by certified laboratories. The de-
partment may require a certified laboratory to analyze not
more than 3 reference samples per year for each test category.

(d) Quality control. The department shall establish by rule
minimum requirements for a quality control program which
ensures that a laboratory complies with criteria for the
accuracy and precision of tests in each test category and
which specifies procedures to be followed if these criteria are
not met. The department may accept a quality control
program based upon state or federal requirements for similar
test-categories.

(€) Records. Where a partjcular time period i is not other-
wise specified by law, the department may prescribe by rule
for each test category the length of time laboratory analysis
records and quality control data specified in the laboratory’s
quality control program are to be retained by the laboratory.

(f) Application for certification. The department shall spec-
ify by rule the criteria and standards to be met by applicants
for certification. A laboratory desiring to be certified for a
specified test category shall make application on forms
provided by the department.

(g) Initial certification. The department shall issue an initial
certification to a laboratory for a specified test category if all
of the following conditions are met: -

1. Application. The laboratory submits an application
requesting certification in a specified test category.

2. Methodology. The laboratory spe01f1es a methodology
prescnbed or permitted under par. (b) which it intends to
utilize in conducting tests in the specified test category.

3. Accuracy. If the department provides a reference sam-
ple, the laboratory conducts a test on the sample and obtains
results which comply with the minimum criteria for accuracy
for that specified test category.

4. Quality control. The laboratory has or agrees to 1mple-
ment a quality control program .which meets minimum
requirements under par, (d) for the specified test category and
which is to commence no later than the date of certification.

(h) Certification period Certification.of laboratories shall
be renewed annually. A certification is valid from the date of
issuance until it expires, is revoked or suspended.

(i) Suspension and revocation. After considering recom-
mendations from the council, the department shall establish
by rule criteria-and procedures for the review and evaluation
of the certification of laboratories and the suspension or
revocation of certifications. If, after opportunity for a con-
tested case hearing, the department finds that a certified
laboratory materially and consistently failed to comply with
the criteria and procedures established by rule, it may sus-
pend or revoke the certification of the laboratory. A person
whose certification is suspended or revoked may reapply for
certification . upon. a  showing .that the person meets the
applicable: criteria for certification and has corrected the
deficiencies that led to the suspension or revocation.

(8) REGISTRATION PROCEDURE. () Criteria. Upon applica-
tion, the department shall register a laboratory if the labora-
tory complies with the requirements of this subsection, if the
laboratory does not perform tests commercially for hire and
if:
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1. The laboratory performs tests solely on its own behalf or
onbehalf of a subsidiary or other corporation under common
ownership or control; or

-2::The laboratory is owned or controlled by a municipality
or 2 or more municipalities and performs tests solely on
behalf of the municipality or municipalities.

(b) Methodology. Testing by a registered laboratory con-
ducted in connection with a covered program shall be carried
out in accordance with sub. (7) (b).

- (c) Reference sample. testing. The department may require
by rule reference sample tests upon application and annually
thereafter. If results from these tests do not meet minimum
criteria established by rule, the department may require
additional reference sample testing. If the laboratory partici-
pates in a joint or split sampling program with the federal
environmental protection-agency, or otherwise obtains inde-
pendent reference samples, the department may accept those
results instead of its own reference samples.

(d) Quality control. The laboratory shall conduct self-
audits and a quality control program consistent with criteria
specified by rule by the department and based on methods
and standards prescribed by rule and considering criteria
used by the federal environmental protection agency, the
American Society for Testing and Materials, the national
council on air and stream improvement, the national acad-
emy of sciences or other equivalent agency recognized by the
department. \

- (e) Records. Where a particular time period is not other-
wise specified by law, the department may prescribe by rule
for each test category the length of time laboratory analysis
records and quality control data specified in the laboratory’s
quality control program are to be retained by the laboratory.

() Registration. Registration of laboratories shall be re-
newed annually. A registration is valid ‘from the date of
issuance until it expires, is revoked or suspended.

(g) Suspension or revocation of registration. If, after oppor-
tunity for a contested case hearing, the department finds that
a registered laboratory has falsified results or has materially
and-consistently failed ‘to comply with the self-audit proce-
dures and quality control programs provided in par. (d), it
may suspend or revoke the registration of the laboratory. A
person  whose registration is ‘suspended or revoked may
reapply for registration upon a showing that the person meets
the-applicable criteria for registration and has corrected the
deficiencies: that led to the suspension or revocation.

(h) Certification option. A laboratory which is otherwise
eligible to seek registration may elect to apply for certification
under sub. (7).

(9) Fees. The department shall promulgate by rule a
graduated schedule of fees for certified and registered labora-
tories which are designed to recover the costs of administer-

ing this section, -
History: 1983 2. 410; 19852225 11;1985a 295 3202 (39); 19852 845, 8;
1985a 182s.57; 1989 a 31; 1991 32 39,

144 951 Groundwater protection The department shall
comply with the requirements of ch. 160 in the administration
of any program, responsibility or activity assigned or dele-
gated to it by law. «

History: 1983 a. 410.

144.955: Hazardous pollution prevention. (1) DEFINITIONS.
In' this section:

(a) “Board” means the hazardous pollutron preventron
board ¢reated under s. 15.155.(5). .

(b) “Capacity.assurance plan” means the plan submitted
under 42 USC 9604 (c) (9) for the management of hazardous
waste generated in this state. :
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(c) “Hazardous. pollution. prevention” means changes in
processes or raw materials that reduce or eliminate the use or
production of hazardous substances, toxic pollutants and
hazardous waste, “‘Hazardous pollution prevention” does
notinclude incineration, changes in the manner of release of a
hazardous substance, toxic pollutant or hazardous waste,
recycling of a hazardous substance, toxic pollutant or hazard-
ous waste outside of the process or treatment of hazardous
substances, toxic pollutants or hazardous waste after the
completion of the process.

(d) “Hazardous waste’” has the meaning given in s, 144.43
2.

(e) “Program” means the hazardous pollution prevention
program established under s. 36.25 (30).

(f) “Release” means emission to the air, discharge to the
waters of the state or disposal on the land.

(g) “Toxic pollutants” has the meaning given in s. 147.015
an. .

(1m) PROMOTION OF HAZARDOUS POLLUTION PREVENTION.
In carrying out the duties under ss. 36.25 (30) and 560.19 and
this section, the department, the department of development,
the board and the program shall promote all of the following
techniques for hazardous pollution prevention:

(a) Replacing a hazardous substance used in a process with
a substance that is not hazardous or is less hazardous.

(b) Reformulating a product so that the product is not
hazardous or is less hazardous upon use, release or disposal.

" (cy Changing processes and equipment that produce haz-
ardous substances, toxic pollutants or hazardous waste.

‘(d) Improving operation of production processes and
equipment.

(e) Reusing or otherwise reducing the demand for hazard-
ous substances within processes.

(2) DEPARTMENT DUTIES. The depar tment shall do all of the
foliowing:

(a) Designate an employe of the department to serve as
hazardous pollution prevention coordinator and to-do all of
the following:

1. Serve on the board.

2.-Recommend educational priorities to the university of
Wisconsin-extension for the program, considering volume
and toxicity of hazardous substances, toxic pollutants and
hazardous waste produced, lack of compliance with environ-
mental standards, potential for hazardous pollution preven-
tion and projected shortfalls in hazardous waste treatment or
disposal facilities under the capacity assurance plan.

3. Coordinate the department’s hazardous pollutron pre-
vention efforts with those of other gover nmental agencies and
private groups.

4. Provide training concemmg hazardous pollution pre-
vention to employes. of the department.

(b) Identify all department requirements for reporting on
hazardous. pollution prevention and, to the extent possible
and practical, standardize, coordinate and consolidate the
reporting in order to minimize duplication and provide useful
information on hazardous pollution prevention to the board,
the legislature and the public. . -

(c) Assist the university of Wisconsin-extension in con-
ducting the education program under s. 36.25 (30).

(d) Seek federal fundrng to promote hazardous pollution
prevention.

(e) Assist the board in preparing the report under sub. (3)
®. ~
(3) BoarD DUTIES. The board shall do all of the following:

(a) Coordinate and monitor hazardous pollution preven-
tion activities in this state.
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(b) Advise the department and other state agencies about
the promotion of hazardous pollution prevention.

(c) Act on applications for grants under s. 560.19.

‘(d) Recommend educational priorities to the university of
Wisconsin-extension for the program, considering volume
and toxicity of hazardous substances, toxic pollutants and
hazardous waste produced, lack of compliance with environ-
mental standards, potential for hazardous pollution preven-
tion and projected shortfalls in hazardous waste treatment or
disposal facilities under the capacity assurance plan.

(e) With the assistance of the department and the program,
monitor and review the program under s. 36.25 (30) (a), the
hazardous pollution prevention activities of the department,
and this state’s implementation of the hazardous pollution
prevention goals in the capacity assurance plan.

() With the assistance of the department and the program,
prepare and submit to the governor and to the chief clerk of
each house of the legislature, for distribution under s. 13.172
(2), by December 30 of each year in which the capacity
assurance plan is not revised, a report on all of the following:

‘1. The program-under s. 36.25.(30) (a).

2. The: 1mplementat10n of the hazardous pollution preven-
tion goals in the capacity assurance plan.

3. The hazardous pollution prevention activities of the
department.

4. The hazardous pollution prevention audit grant pro-
gram under s.:560:19.

5. Other hazardous pollution preventlon activities in this
state:

(g) Seek private fundmg to promote hazardous pollution

preventlon

History: 1989 a. 325, 359; 1991 a. 32, 39

NOTE: See 1989 Wis. Act 325, which creates this section, for a declaration of
leglslatlve fmdmgs and purpose

SUBCHAPTER Vil

GENERAL PR@VISIONS ENFORCEMENT AND
PENALTIES

144.96 Reports on substances used; environmental fee.
(1) The department shall require by rule that all persons
dlschargmg mdustrlal wastes, hazardous substances or air
contaminants in this state report the manner used, amount
used and amount discharged for each such waste, substance
or contaminant. The required report shall include industrial
wastes and hazardous substances discharged into any sewer-
age system operated by a municipality. The department may
verify reports received by field monitoring of industrial waste
and other waste outfalls and air contaminant sources.

(2) (a) The department by rule shall prescribe method of
analysis and form of the reports required by this section and
shall establish parameters for the pollutants on which reports
are required by this section. The pollutants for which parame-
ters are to be established shall include, but are not limited to:

1. Hazardous substances;

2. Air contaminants; and :

3. Elemental discharges such as mercury or cadmium
which- may be toxic or hazardous when released to the
environment.

(b) The department may, by rule, establish minimum
reporting levels for pollutants and minimum effluent volumes
for which reports are required under this section.

(3) (a) There is established an annual air contaminant
environmental fee to be paid by each person required to
report under sub. (1). The fee shall be set by the department
by rule based on the concentration or quantity or both of air
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contaminants discharged in relation to the parameters estab-
lished under sub. (2) (a). A person may not be required to pay
fees on emissions under this subsection for any year for which
that person is required to pay fees on those same emissions
under s. 144,399 (2) (a).

(am) 1. There is established an annua] wastewater dis-
charge environmental fee.

2. In fiscal year 1991-92, the fee under this paragraph shall
be paid by each person required to report a wastewater
discharge under sub. (1). In fiscal year 1991-92, the fee under
this paragraph shall be based on an administrative fee of $100
plus an additional fee, to be set by the department by rule and
to be based on the concentration or quantity or both of
pollutants discharged in relation to the parameters estab-
lished under sub. (2) (a).

3. After June 30, 1992, the fee under this paragraph shall be
paid by each person required to obtain a permit under ch.
147, After June 30, 1992, the fee to be paid by a person under
this paragraph shall be an amount determined under a rule
promulgated by the department and shall be based on all
pollutants included in the permit under ch. 147, the environ-
mental harm caused by the pollutants discharged, the quanti-
ty of the pollutants discharged and the quahty of the water
receiving the discharge.

(b) In establishing an annual discharge fee schedule under
par. (am) 1, the department shall distinguish between sub-
stances discharged directly to surface waters and those dis-
charged into land disposal systems or publicly owned treat-
ment works based on'their relative impacts on the quality of
groundwaters and surface waters.

(©) 1. The annual fee under par. (a) shall be designed to
generate revenues equal to 100% of the amount appropriated
unders. 20.370 (2) (ma) for air management for the fiscal year
in which the fee is collected.

2. The. annual fee under par. (am) shall be designed to
gener ate revenues equal to 100% of the amount appropriated
under s. 20.370 (2) (ma) for water resources management and
wastewater management and 50% of the amount appropri-
ated under s. 20.370 (2) (ma) for technical services for the
fiscal year in which the fee is collected.

(d) The annual environmental fees under- this section shall
be paid. for each plant at which pollutants are discharged.

(4) Violators of the reporting requirements established
under sub: (1) shall forfeit not less than $200 nor more than
$10,000 or an'amount double the applicable environmental
fee under sub. (3), whichever is greater, for each offense.

(5) The department may hold hearings relating to any
aspect of the administration of the system established under
this section, including, but not limited to, the assessment of
environmental fees against specific plants and, in connection
therewith, may compel the attendance of thnesses and the
production of evidence.

History: 1971 ¢. 125; 1973 ¢. 90; 1977 ¢ 29, 203, 377; 1979 c. 34 ss. 985n,
2102 (39) (a); 1979 c. 231 ss 634, 2202 39); Stats. 1979 . 144.96; 1983 a. 27;
1985 a.'29; 1987 a: 27; 1991 a 39 269.

144.965 Glﬂs and grants. The department may accept gifts
and grants from any private or public source for any purpose
relating to its environmental quality functions and may
expend or use such glfts and grants for the purposes for which
received.

History: 199] a. 39 S. 2553, Stats 1991 s. 144.965.

144.97 Financial interest prohibited. The secretary and
any other person in a position of administrative responsxblhty
in the department may not have a financial interest in any
enterprise which might profxt by weak or preferential admin-
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istration or enforcement of the powers and duties of the

department.
‘History: 1979 c. 221 s 621; Stats. 1979's 144.952; 1983 a. 410 s. 74; Stats
1983 5. 144 97.

144.975 Hearings; procedure; review. The department
shall hold a public hearing relating to alleged or potential
environmental pollution upon the verified complaint of 6 or
more citizens filed with the department. The complaint shall
state the name and address of a person within the state
authorized to receive service of answer and other papers in
behalf of complainants. The department may order the
complainants to file security for costs in a sum deemed to be

adequate ‘but not to exceed $100 within 20 days after the

service upon them of a copy of the order and all proceedings
on the part of the complainants shall be stayed ‘until the
security is filed. The department shall serve a copy of the
complaint and notice -of the hedring upon the alleged or
potential polluter either personally or by registered mail
directed to the last-known post-office address at least 20 days
prior to the time set for the hearing. The hearing shall be held

not later than 90 days after the filing of the complaint. The

respondent shall file a verified answer to the complaint with
the department and serve a copy on the person designated by
the complainants not later than 5 days prior to the date set for
the hearing; unless the time for answering is extended by the
department for cause shown. For purposes of any hearing
under this section the hearing examiner may issue subpoenas
and administer oaths. Within 90 days after the closing of the

hearing, the department shall make and file its findings of

fact, conclusions of law and order, which shall be subject to
review under ch. 227. If the department determines that any
complaint was filed maliciously-or in bad faith it shall issue a

finding.to that effect and the person complained against is

entitled to recover the expenses of the hearing in a civil action.
Any situation, project or activity which upon continuance or
implementation would cause, beyond reasonable doubt, a
degree of: pollution that normally would require clean-up
action if it already existed, shall be considered potential
environmental pollution. This section does not apply to any

part of the process for.approving a feasibility report, plan of

operation or license under s. 144.44 or 144 64.
History: 1979 ¢ 176; 1979 . 221 s, 633; Stats 1979s. 144.975; 1981 ¢ 374,
403.

144.976 . Investigation of alleged water withdrawal viola-
tions. (1) Any 6 or more residents of this state may petition
for an investigation of a withdrawal, as defined under s.
144.026 (1) (m), alleged to be in violation of s. 144.026 (3) (a),
in violation of a condition, limitation or restriction of a
permit or approval issued in conformance with s. 144.026 (6)
(a) or in violation of any rule promulgated under s. 144.026
(3) (a) or (4) to (6) by submitting to the department a petition
identifying the alleged violator and setting forth in detail the
reasons for believing a violation occurred. The petition shall
state the name and address of a person in this state authorized
to receive service of answer and other papers on behalf of the
petitioners and the name and address of a person authorized
to appear at a hearing on behalf of the petitioners.

{2) Upon receipt of a petition, the department shall do one
of the following: ‘

(a) If the department determines that the allegations are
true, order the alleged violator to take whatever action is
necessary to achieve compliance with the statute, rule, condi-
tion, limitation or restriction.

(b) Conduct a contested case hearing on the allegations of

the petition. Within 60 days after the hearing, the department
shall either dismiss the petition or notify the alleged violator
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of its finding that the allegations are true and order the
alleged violator to take whatever action is necessary to
achieve compliance with the statute, rule, condition, limita-
tion or restriction. ,

(d) If the department determines that the allegations are
untrue or that the petition was filed maliciously or in bad
faith, dismiss the petition without holding a hearing.

(3) Any person who maliciously or in bad faith files a
petition undersub. (1) is liable for attorney fees and damages
or other appropriate relief to the person that is the subject of
the petition.

History: 1985 a. 60

144.977 Remedies; water withdrawal violations. Any per-
son who makes a withdrawal, as defined under s. 144.026 (1)
(m), in violation of s. 144.026 (3) (a), in violation of a
condition, limitation or restriction of a permit or approval
issued in conformance with s. 144,026 (6) (a) or in violation of
any rule promulgated under s. 144.026 (3) (a) or (4) to (6) is
liable to any person who is adversely affected by the with-
drawal for damages or other appropriate relief. Any person
who is or may be adversely affected by an existing or
proposed withdrawal, as defined under s. 144.026 (1) (m),
which is in violation of a condition, limitation or restriction
of a permit or approval issued in conformance with s. 144 026
(6) (a) or in violation of any rule promulgated under s.

144.026 (4) to (6) may bring an action in the circuit court to
restrain or enjoin the withdrawal

. History: 1985 a. 60.

144.98 ' Enforcement; duty of department of justice; ex-
penses. The attorney general shall enforce this chapter,
except s, 144.422, and all rules, special orders, licenses, plan
approvals and permits’ of the department, except those
promulgated or issued under s. 144.422. The circuit court for
Dane county or for any other county where a violation
occurred in whole or in part has jurisdiction to enforce this
chapter or the rule, special order, license, plan approval or
permit by injunctional and other relief appropriate for en-
forcement. For purposes of this proceeding where this chap-
ter or the rule, special order, license, plan approval or permit
prohibits in whole or in part any pollution, a violation is
deemed a public nuisance. The expenses incurred by the
department of justice in assisting with the administration of
this chapter shall be charged to the appropriation made by s.
20.370 (2) (ma).

History: 1975 ¢ 39 s. 734; 1979 ¢ 34 s 985g; 1979 c. 221; Stats 1979 s.
144.98; 1981 ¢ 374; 1989 a 284

The provision that the violation of an order prohibiting pollution consti-

tutes a public nuisance does not mean that there is no nuisance until an order is
issued State v. Dairyland Power Coop. 52 W (2d) 45, 187 NW (2d) 878

144.99 Penalties. Any person who violates this chapter,
except ss. 144,30 to 144.426, 144.48 (4) (b), 144.941 to 144.944
and 144.96 (1), or any rule promulgated or any plan approval,
license or special order issued under this chapter, except
under those sections, shall forfeit not less than $10 nor more
than $5,000, for each violation. Each day of continued
violation is a separate offense. While the order is suspended,
stayed or enjoined, this penalty does not accrue.

History: 1979 ¢ 34 s 987m; 1979 c. 221; Stats 1979 s. 144 99; 1989 a 336;
1991 a 262, 300, 315

144.992 Environmental assessments. (1) If a court im-
poses a fine or forfeiture for a violation of a provision of this
chapter, ch, 147 or 162 ors. 146.13 (2) or 146.20 or a rule or
order issued under this chapter, ch. 147 or 162 or's. 146.13 (2)
or 146.20, the court shall impose an environmental assess-
ment equal to 5% of the amount of the fine or forfeiture.
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(2) If a fine or forfeiture is suspended in whole or in part,
the environmental assessment shall be reduced in proportion
to the suspension.

(3) If any deposit is made for an offense to which this
section applies, the person making the deposit shall also
deposit a sufficient amount to include the environmental
assessment prescribed in this section. If the deposit is for-
feited, the amount of the environmental assessment shall be
transmitted to the state treasurer under sub. (4). If the deposit
is returned, the environmental assessment shall also be
returned.

(4) The clerk of the court shall collect and transmit to the
county treasurer the environmental assessment and other
amounts required under s. 59.395 (5). The county treasurer
shall then make payment to the state treasurer as provided in

s. 59.20 (5) (b). The state treasurer shall deposit the amount of

the assessment .in the env1ronmental fund.
History: 1991 a. 39 :

144.995 Uniform transboundary poliution reciprocal ac-
cess act. (1) DErINITIONS. In this section:

(a) “Person” means an individual person, corporation,
business trust, estate, trust, partnership, association, joint
venture, government in its private or public capacity, govern-
mental subdivision or agency, or any other legal entity.

(b) “Reciprocating jurisdiction” means a state of the
United States of America, the District of Columbia, the

Commonwealth of Puerto Rico, a temtory or possession of
the United States of America, or a province or territory of

Canada, which has enacted this section or provides substan-
tially - equivalent access to its courts and administrative
agencies,

(2) FOrRUM. An action or other proceeding for injury or
threatened injury to property or person in a reciprocating
jurisdiction caused by environmental pollution originating,
or that may originate, in this jurisdiction may be brought in
this jurisdiction, - , ‘

{3) RIGHT TORELIEF. A person who suffers, or is threatened
with, injury to his or her person or property in a reciprocating
jurisdiction caused by environmental pollution originating,
or-that may originate, in this junsdlctlon has the same rights
to relief with respect to-the i m]ury or threatened injury, and
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may enforce those rights in this jurisdiction as if the injury or
threatened injury occurred in this jurisdiction.

(4) APPLICABLE LAW. The law to be applied in an action or
other proceeding brought pursuant to this section, including
what constitutes “‘environmental pollution”, is the law of this

jurisdiction excludmg choice of law rules Nothing in this

section restricts the appl1cab111ty of federal law in actions in
which federal law is preemptive. Nothing in this section
determines whether state law or federal law applies in any
particular legal action.

(5) EquaLiTy OF RIGHTS. This section creates no substan-
tive rights of action beyond those available under other law in
this state and does not accord a person injured or threatened
with injury in another jurisdiction any rights superior to those
that the person would have if injured or threatened with
injury in this jurisdiction.

(6) RIGHT ADDITIONAL TO OTHER RIGHTS. The right pro-
vided in this section is in addition to and not in derogation of
any other rights, except that no action or proceeding for
injury or threatened injury to property or person in another

Jurisdiction caused by environmental pollution originating,

or that may originate, in this jurisdiction may be brought in
this jurisdiction unless the right to relief is provided under this
section.

(7) WAIVER OF SOVEREIGN IMMUNITY. The defense of sover-
eign immunity is applicable in any action or other proceeding
brought pursuant to this section only to the extent that it
would apply to a person injured or threatened with injury in
this jurisdiction.

(8) Excrusion. This section does not apply to any action or
other proceeding for injury or threatened injury to property
or person caused by a publicly owned treatment work oper-
ated under a permit for the discharge of pollutants issued by
the department under ch. 147,

{9) UNIFORMITY OF APPLICATION AND CONSTRUCTION. This
section shall be applied and construed to carry out its general
purpose to make uniform the law with respect to the subject
of this section among jurisdictions enacting it.

(10) TitLe. This section may be cited as the “uniform

transboundary pollution reciprocal access act”.
History: 1985 a- 291; 1987 a. 403
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