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NOTE:Chapter 802 was created by Sup. .Ct O rd er; 67 W ( 2d ) 585 , 614 (1975),
which contains Judicial Council Committee notes explaining e ach section . Stat-
utes pri or to th e 1983-84 e dition also have these notes.

802.01 Pleadings allowed ; ` form of motions .
`(1) PLEADINGS There shall be a complaint and an answer ; areply
to a counterclaim denominated as such ; an answer to a cross-
claim, if'the answer contains across-claim ; athird-party .com-
plaint, if a person who was not an original party is summoned
under, s 803 . .05, and athird=party answer, if a third-party com-
plaint is served . . No other pleading shall be allowed, except that
the court may order a further pleadingg to a reply or to any answer ..

(2) MOTIONS. (a) How arcade. An application to the court for-
an order shall be by motion which, unless made during a hearing
ortrial, shall be made in writing, shall state with particularity the
grounds therefor, and shall set forth the relief or order sought .. The
requirement of'writing is fulfilled if'the motion is stated in a writ-
ten notice of;theheating of the motion . . Unless specifically autho-
rized by.statute ; orders to show cause shall not be used .

(b) Supporting papers.. Copies of all records and papers upon
which a motion is founded, except those which have been previ-
ously filed or served in the same action or proceeding, shall be
served with the notice of motion and shall be plainly referred to
therein, Papers already filed or served shall be referred to as
papers theretofore filed' or served in the action . The moving party
may be allowed to present upon the hearing, records, affidavits or
other papers, but only upon condition that opposing counsel be
given reasonable timee in which to meet ; such additional pr'oof's
should : request therefor be made .

(c) Recitals in orders . All orders, unless they otherwise pro-
vide, shall be deemed to be based on the records and papers used
on the motion and the proceedings theretofore had and shall recite
the nature ofthe motion, the appearances, the dates on which the
motion was heard and decided, and the order signed No other for-
mal"recitals are necessary,•

(d) Formal requirements ` The rules applicable to captions,
signing and other matters of'foi m of'pleadings apply to all motions
and other papers in an action, except that affidavits in support of
a motion need not be separately captioned if'served and filed with
'the motion The name ofthe party seeking the order or relief and
a briefdescription ofthe type of order or relief' sought shall be
included lit the caption of every written ::.,̂t, 3,.̂ . .

(e)' When deemed made .. In computing any period oftime pre-
scribed or allowed by the statutes governing procedure in civil
actions and special proceedings, a motionn which requires notice
under s., 801 .15 (4) shall be deemed made when it is served with
its notice of motion . .

(3) DEMURRERS AND PLEAS ABOLISHED.. Demurrer s and pleas
shall not be used.

History : Sup. Ct. Order, 67W(2d)585,614(1975);.'Sup . Ct, Order, 1 04 W (2d)
xi (1981); Sup. Cc Order, 171 W (2d) xix (1992) .
Judi ci al Council Committee's Note onsub. (1 )', 1981 : See 198 1 Note to s 802 .02

(4) . (Re Order effective J an 1,-1982)

802.02:- General rules of pleading. (1) CONTENTS OF
PLEADINGS ; A pleading or supplemental pleading that sets forth a

claim for- relief ; whether an original or amendedd claim, counter-
claim, cross claim or 3rd-party claim, shall contain all of the fol-
lowing.

(a) A shortand plain statement of the claim, identifying the
transaction or occurrence or ser i es of transactions or occurrences
out of which the claim arises and showing that the pleader is enti-
tled' to relief ':

(b) A demand for , judgment for the relief the pleader seeks .
(1m) RELIEF DEMANDED (a) Relief in the alternative or of' sev-

eratdifferent typess may be demanded . With respect to a tort claim
seeking the recovery of money, the demand for judgment may not
specify the amount of money the pleader seeks . .

(b) This subsection does not affect any right of 'a par ty to spec-
ify to the jury or the court the amount of money the party seeks

(2) DEFENSES; FORM OF DENIALS . . A party shall state in short
and plain terms the defenses to each claim asserted and shall admit
or deny the averments upon which the adverse party relies , If the
party is without knowledge or, information sufficient to form a
belief as to the truth of an aver ment, the party shall so state and this
has the effect of 'a denial Denials shall fairly meet the substance
of the avecrnents denied. . The pleader shall make the denials as
specific denials of designated averments or paragraphs, but if a
pleader intends in good faith to deny only a part or a qualification
of an averment, the pleader shall specify so much of it as is true
and, material and shall deny only the remainder :

(3) AFFIRMATIVE DEFENSES . In pleading to a preceding plead-
ing, apazty shall set forth affirmatively any matter constituting an
avoidance or affirmative defense including but not limited to the
following : accord and satisfaction, arbitration and award,
assumption of ri sk, contr i butory negligence, discharge in bank-
ruptcy ; duress, estoppel, failure of a condition subsequent, failure
or want of consideration, failure to mitigate damages, fraud,
illegality, immunity, incompetence, injury by fellow servants,
laches, license, payment, release, res judicata, statute of frauds,
statute of limitations, superseding cause, and waiver. When a
party has mistakenly designated a defense as a counterclaim or a
counterclaim as a defense , the court , if' justice so requires , shall
permit amendmentofthe pleading to conform to a proper designa-
tion. I f an affirmative defense permitted to be raised by motion
under s. 802,06 (2) is so raised, it need not be set forth in a subse-
nnPnt rl_ P a_r_li__n_a .

(4) EFFECT OF FAILURE TO DENY. Averments in a pleading to
which a responsive pleading is required, other than those as to the
fact;, nature and extent of injury and damage, are admitted when
not denied in the responsive pleading, except that a party whose
prior pleadings set forth all denials and defenses to be relied upon
in defending a claim for contri bution need not respond to such
claim . : Averments in a pleading to which no responsive pleading
is required or permitted shall be taken as denied or avoided . :

(5) PLEADINGS 70 BE CONCISE AND DIRECT' CONSISTENCY. (a)
Each averment of a pleading shall be simple, concise, and direct ..
No technical forms of pleading or motions are required

(b) A party may set forth 2 or- more statements of a claimm or
defense alternatively - or hypothetically, either in one claim or
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802.02 PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 93-94 Wis .. Stars, 4494

(6) LIBEL OR SLANDER In an action for libel or slander, the par-
ticularwords complained of shall be set forth in the complaint, but
their ' publication and their application to the plaintiff may be stated
generally.

(7) SALES OF GOODS, ETC. In an action involving the sale and
delivery of goods or the performing of labor or services, or the fur-
nishing of materials, the plaintiff may set forth and number in the
complaint the items of the plaintiff's claim and the reasonable
value or agreed price of each.. The defendant by the answer shall
indicate specifically those items defendant disputesand whether
in respect to delivery or performance, reasonable value or agreed
price. If' the plaintiff does not so plead the items of the claim, the
plaintiff' shalldeliver to the defendant, within 10 days after service
of a demand therefor in writing, a statement of the items of the
plaintiff's claim and the reasonable value or agreed price of each..

(8) TIMEArrD PLncs. . For the purpose of ' tesdng the sufficiency
of 'a pleading, averments of' time and place are material and shall
be considered like all other averments of material matter..

History : Sup, Ct . Order, 6 '7 W (2d) 585, 619 (1975) ; 1975 c. 218 .
Effect of (8) discussed Schweiger v. Loewi & Co, Inc. 65 W (2d) 56, 221 NW

(2d) 882.
"American rule" of absolute judicial immunity from liability for libel or slander

discussed . Converters Equip . . Corp v Condes Corp 80 W (2d) 257, 258 NW (2d)
712 .

Where libel action is based on conductrather than words, (6) is not applicable . Sta-
robin v Northridge Lakes Development Co . 94 W (2d) 1, 28 '7 NW (2d) 747 (1980) .

802.04 Form of pleadings. (1) CAPTION Every plead-
ing shall contain a caption setting forth the name of the court, the
venue, the title of ' the action, the file number, and a designation as
in s 802 01 (l).; If a pleading contains motions, or an answer or
reply contains cross-claims or counterclaims, the designation in
the caption shall state their existence. In the complaint the caption
of' the action shall include the standardized description of ' the case
classification type and associated code number as approved by the
director of state courts, and the title of ' the action shall include the
names and addresses of all the parties, indicating the representa-
tive capacity, if any, in which they sue or are sued and, in actions
by oragainst a corporation, the corporate existence and its domes-
tic or foreign status shall be indicated . In pleadings other than the
complaint, it is sufficient to state the name of the first patty on each
side: with an appropri ate indication of other parties . .

(2) ' PARAGRAPHS ; SEPARATE STATEMENTS All aveiments of
claim or defense shall be made in numbered paragraphs, the con-
tents of each of which shall be limited as far as practicable to a
statement of a single set of circumstances; and a paragraph may
be referred to by number, in all succeeding pleadings. Each claim
founded upon a separate transaction or occurrence and each
defense other than denials shall be stated in a separate claim or
defense whenever a separation facilitates the clear presentation of
the matters set forth .. A counterclaim must be pleaded as such and
thee answer must demand the judgment to which the defendant
supposes to be entitled upon the counterclaim .

(3) ADOPTION BY REFERENCE; EXHIBITS, Statements in a plead-
ing may be adopted by reference in a different part of the same
pleading or in another pleading or in any motion . . A copy of any
wr itten instrument wh ich is an exhibit to a pleading is a part
thereof,' for all purposes .

History: Sup. . Ct. Order, 67 W (2d) 585,621 (19' 75) ; 1975 c. 218 ;. Sup .. Ct Order,
171 W (2d) zix (1992)

802.05 Signing of pleadings, motions and other
papers; sanctions. (1) (a) Every pleading, motion or other
paper of a party represented by an attorney shall contain the name,
state barr number, if any, telephone number, and address of the
attorney and the name of the attorney's law firm, if ' any, and shall
be subscribed with the handwritten signature of at least one attor-
ney of' record in the individual's name. A party who is not repre-
sented by an attorney shall subscr ibe the pleading, motion or other '
paper with the party's handwritten signature and state his or her
address . Except when otherwise specifically provided by rule or
statute, pleadings need not be verified or accompanied by affida-

defense or in separate claims or defenses . When 2 or more state-
ments are made in the alternative and one of'them if' made inde-
pendently would be sufficient, the pleading is not made insuffi-
cient by the insufficiency of one or more of the alternative
statements . . A party may also state as many separate claims or
defenses as the party hass regardless of consistency and whether
based on legal or equitable grounds .. All statements shall be made
subject to the obligations set forth in s . 802..05 ..

(6) CONSTRUCTION OF PLEADINGS All pleadings shall be so
construed as to do substantial justice .

His tory: Sup . Ct, Order, 67 W (2d) 585, 616 (1975) ;19'75 c . 218 ; Sup . Ct . Order,
82W (2d) ix (1978); Sup . Ct Order', 104 W (2d) xi (1981);1987 a 256;1993 a 486
Cro ss-re ferences: Fox effect of demand for judgment or want of such demand in

the complaint in case of judgment by default, see s . 806 01 (1) (c) .
As to the effect of not denyingg an allegation in the complaint of corporate or pazt-

netship existence, see 89129 and 891 .31 .
Judicial Council Committee 's Note, 1977 : Sub. (1) is amended to allow a plead-

ing setting forth a claim for relief under the Rules of Civil Procedure to contain a short
and plain statement of any series of transactions, occurrences, or events under which
a claim for relief arose . This modification will allow a pleader in a consumer protec,
qon or anti-tr ust case, for example,, to plead a pattern of business transactions, occur-
rences or events leading to a claim of relief rather than having to specifically p lead
each and every transaction ; occurrence or event when the complaint is based on a Pat-
ter n or course of business conduct involving either a substantial span oftime or multi-
ple and continuous transactions and events . . The change is consistent with Rule 8 (a)
(2) of the Federal Rules of Civil Procedure . [Re Order effective .July 1, 1978]
Judi c ial Coun cil Committe e's Note, 1981 : Sub . (4) has been amended and s

802,07 (6) repea l ed to limit the circumstances in which a responsivee pleading to a
claim for contribution is required . A claim for contribution is a claim for relief under
sub. (1) which normally requires an answer, reply or third-party answer . The amend-
ment to sub . (4), however, eliminates this requirement where the patty from whom
contribution is sought has already pleaded all denials and defenses to be relied upon
in defending the contribution claim . [Re Order effective Jan . 1, 1982]

See note to 802 0'7; citing S & M Rotogravure Service, Inc .c v. Beer, 77 W (2d) 454,
252 NW (2d) 913 :

In action for injuries allegedly sustained as result of '3 separate surgical procedures
performed by 2 unassociated doctors residing in different counties, separate places
of trial were required and joinder of separate causes of action was improper . Voight
v Aetna Casualty & Surety Co .80 W (2d) 3'76, 259 NW (2d) 85

Sub:. (2) doesn't authorize denials for lack of knowledge or information solely to
obtain delay ; answer was frivolous under 814.025 (3) (b) . First Federated Sav v
McDonah, 143 W (2d) 429,422 NW (2d) 113 (Ct -App : 1988)

I nsurers must plead and prove their policy limits prior to verdict to restrict the judg-
ment to the policy limits Price v Hart, 166 W (2d) 182,480 NW (2d) 249 (Ct . App. .
1991)

802.03 Pleading special matters. ( 1) CAPACITY It is
not necessary to aver'r the capacity of a party to sue or be sued or
the authority of a party to sue or be sued in a representative capac-
ity or the legal existence of an organized association of persons
that is made a party. If a party desires to raise an issue as to the
legal, existence of any party or the capacity of any party to sue or
be sued or the authority of 'a patty to sue of be sued in a representa-
tive capacity, the patty shall do so by specific negative averment
which shall include such supporting particulars as are peculiarly
within the pleader's knowledge, or by motion under s . 802 .06 (2) . .

(2) FRAUD, MISTAKE AND CONDITION OF MIND . I11311 8VeT' ri10RtS
of fraud or mistake, the circumstances Constituting fraud or mis-
take shall be stated with particularity . Malice, intent, knowledge,
and other condition of mind of a person may be averred generally .

(3) CONDITIONS PRECEDENT . In pleading the performance or
occurrence of conditions precedent in a contract, it shall not be
necessary to state the facts showing such performance or occur-
rence, but it may be stated generally that the party duly performed
all the .conditions on his or her part or that the conditions have
otherwise occurred or both . . A denial of performance or occur-
rence shall bemade specifically and with paztiicularity . If'the aver-
ment of performance or occurrence is controverted, the party
pleading performance or occurrence shall be bound to establish on
the trial the facts showing such performance or occurrence,

(4) OFFICIAL DOCUMENT OR ACT In pleading an official docu-
ment or official act it is sufficient to aver that the document was
issued or the act done in compliance with the law .

(5) JUDGMENT. In pleading ajudgment or decision of'adomes-
tic or foreign court, judicial or quasi judicial tribunal, or of a
board or officer, it is sufficient to aver the judgment or decision
without setting forth matter showing jurisdiction to render it .
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PLEADINGS, MOTIONS AND PRETRIAL PRACTICE 802.064495 93-94 Wis . . Stats .

the court : if the court denies the motion or postpones its disposi-
tion until the tri al on the merits, the responsive pleading shall be
served within 10 days after notice of the court's action ; or if the
court grants a motion for a more definite statement, the responsive
pleading shall be served within 10 days after the service of the
more definite statement

(2) How PRESENTED . (a) Every defense, in law or fact, except
the defense of improper venue, to a claim for r 'elief ' in any plead-
ing, whether a claim, counterclaim ; cross-claim, or 3rd-party
claim, shall be asserted in the responsive pleading thereto if one
is required ; except; that the following defenses may at the option
of' the pleader be made by motion : .

i , : Lack of ' capacity to sue or be sued . .
2 Lack of jurisdiction over the subject matter . .
3 Lack of jurisdiction over the person or property .
4 . Insufficiency of summons or process
5 . Untimeliness or insufficiency of service of summonss or

process . .
6 . Failure to state a claim upon which relief can be granted . .
7 . Failure to j oin a party under ' s . 803 . . 03 ..•
8 Res ',judicata
9 Statute of ' limitations .
10 Another action pending between the same parties for- the

same cause ..
( b) A motion making any of the defenses in par'.. (a) 1 , to 10 .

shall be made before pleading if a further pleading is permitted. .
Objection to venue shall be made in accordance with s .. 801 . 51 .
If' a pleading sets forth a claim for relief to which the adverse party
is not required to serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact to that claim for
relief . If' on a motion asserting the defense described in par.. (a) 6 ,
to dismiss for failure of the pleading to state a claim upon which
relief can be gr anted, or on a motion asserting the defenses
described in par . (a) 8 or 9. , matters outside of the pleadings are
presented to and not excluded by thee court, the motion shall be
treated as one for- summary judgment and disposed of as provided
in s . 802. 08, and all parties shall be given reasonable opportunity
to present all materi al made pertinent to such a motion by s .
802 08 .

(,3) JUDGMENT ON THE PLEADINGS . After issue is joined
between all parties but within time so as riot to delay the t ri al, any
party may move for , judgment on the pleadings .: Prior to a hearing
on the motion, any party who was prohibited under s . 802..02 (1 m)
from specifying the amount of money sought in the demand for
judgment shall specify that amount to the court and to the other
parties.. If', on `a motion for judgment on the pleadings, matters
outside the pleadings are presentedd to and not excluded by the
court, the motion- shall be treated as one fo r summary judgment
and disposed of', as provided ins 802 08, :and all patties shall be
given reasonable opportunity to present all mater ial made perti-
nent to the motion by s: 802,08

(4 ) PRELIMINARY HEARINGS . The defenses specifically listed in
sub (2) whether made in a pleading or by motion; the motion for

4 . . / \ .7' 1. 4 'Lo,)iiCi~ i2l0iti
S* *41- 1. / NiiiiCiOi Siiu . ~ 3 i..~.iaiv~.vai Sua~iGv v. ' Su . . ~~v~

shall be heard and determined before tri al on motion of any party,
unless the judge. to whom the case has been assigned orders that
the hearing and determination thereof be deferred until the trial , .
The hear ing on the defense of lack of jurisdiction over the person
or property shall be conducted in accordance with s 801 . 08

(5) MOTION FOR MORE DEFINITE STATEMENT If'a pleading to
which a responsive pleading is permitted is so vague or ambigu-
ous that A :PL cannot reasonably be requited to frame a respon-
sive pleading, the party may move for a more definite statement
before interposing a responsive pleading The motion shall point
out the defects complained of and the details desired . If the motion
is granted and the orde;' of' the court is not obeyed within 10 days
after notice of' the order or within such other time as the court may

vit . The signature of an attorney or party constitutes a certificate
that the attorney or party has read the pleading,, motion or other
paper; that to the best of'the attorney's or party's knowledge, infor-
mation and belief; formed after reasonable inquiry, the pleading,
motion or other paper is well-grounded, in fact and is warranted
by existing law or' a good faith argument for the extension, modifi-
cation or reversal of existing law ; and that the pleading, motion or
other paper is not used for any improper purpose; such as to harass
or to cause unnecessary delay or needless increase in the cost of
litigation If' a pleading, motion or other' paper is not signed, it
shall be stricken unless it is signed promptlyy after the omission is
called to the attention of the pleader or movant. If'the court deter-
mines thatan attorney or,party failed to read, or make the determi-
nationsrequired "underr this subsection before signing any petition,
motion or other paper, the court may, upon motion or upon its own
initiative, impose an appropriate sanction on the person who
signed the pleading,, motion or other paper, or on a represented
party, or on both . . The sanction may includee an order to pay to the
other party the amount of reasonable expenses incurred by that
party because of'the filing of'the pleading, motion or other paper,
including reasonable attorney fees

(b) lithe attorney who signed a pleading, motion or other paper
without reading the paper or making the determinations required
by this subsection is representing a party under a contract made
between a 3rd personand the party that requires that representa-
tion, and the 3rd person has actual knowledge that the pleading,
motion or other paper is not well-grounded in fact or warranted
by existing law or a good faith argument for, the extension, modifi-
cation or, reversal of existing law or is used to harass, delay or
increase the cost of litigation, the court may impose a similar
appropriate sanction on the 3rd person .

(c) The requirement of a handwritten signature subscribing
pleadings, motions or other papers filed in court may be satisfied
by a duplicate, as defined in s . 910 . .01: (4), ifa•handwritten signa-
ture appears on the original document and the signing party or his
or her attorney retains the original document .

(2) It is not a violation of'sub. (1) if a pleading includes as a
party a person who is later dismissed from that,action, and the
partyy responsible for including that person acted reasonably in
doing so and moves for or agrees to a dismissal of that person
withinn a reasonable time after the party knew or should have
known that the person was not a proper party to thee action .
History : Sup . Ct. Order, 6'7W(2d)585,622(19'75) ; 1975c. 218 ;1987 a 256 ; Sup . .

Ct .Order, 16 1 W (2d) xvii (1991) ; Sup Ct, Order, 171 W (2d) xix(1992) .
JudicialCoun cil Note, 1991: P leadings, papers and other documents filed in court

are required to be subscribed with the handwritten signatures of parties or counsel . .
Sub . (1) (c) is created to clarify that, copies,of the original papers maybe filed in court
with the same effect as originals [e Order ef£ 7-1-91)

This section does not allow a"good faith" defense, but requires affirmative duty
of reasonable inquiry before filing ; party prevailing on appeal in defense of award
under this section is entitled to further awed without showing that appeal itself is friv-
olousunder 809 25(3) . Riley v Isaacson,156 W (2d) 249, 456 W (2d) 619 (Ct ; App ..
1990)

802.06 Defenses and objection ; when and how
presented ; by-pleading or motion ; motion for judgment
on the pleadings . (1) WHEN PRESENTED A, defendant shall
serve an answer within 20 days after the service of'the complaint
upon the defendant,. If' a guardian ad litem is appointed for a
defendant; the guardian ad litem shall have 20 days after appoint-
`inent to serve the'answer . A party served with a pleading stating
a cross-claim against the party shall serve an answer thereto
within 20 days after the service upon the party The plainfiff'shall
serve a reply to a counterclaim in the answer within 20 days after
service of the answer The state or an agency of the state or an offi-
cer, employe or agent of the state in an action brought within the
purview of ss 893 .82 and 895 46 shall serve an answer to the com-
plaint orto a cross-claim or a reply to a counterclaim within 45
days after, service of'the pleading in which the claim is asserted ..
If any pleading is ordered by the court, it shall be served within 20
days after service of'the order, unless the order otherwise directs .
The service of a motion permitted under sub.: (2) alters these peri-
ods of time as follows, unless a different time is fixed by order of
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fix, the court may strike the pleading to which the motion was
directed or make such order as it deems just,

(6) MOTION TO STRIKE Upon motion made by a party before
responding to a pleading or, if ' no responsive pleading is permitted
upon motion made by a party within 20 days after the service of
the pleading upon the party or upon the court's own initiative at
any time, the court may order stri cken from any pleading any
insufficient defense or any redundant, immaterial, impertinent,
scandalous or indecent matter

(7 ) CONSOLIDATION OF DEFENSES IN MOTIONS A patty who
makes a motion under this section may join with it any other
motions herein provided for- and then available to the party. If a
party makes a motion under this section but omits. therefrom any
defense orobjection then available to the party which this section
permits to be raised by motion, the party shall not thereafter make
a motion based on the defense or objection so omitted, except a
motion as provided in sub .. (8) (b) to (d) on any of `the grounds there
stated

(8) WAIVER OR PRESERVATION OF CERTAIN DEFENSES . (a) A
defense of rack ofjuri sdiction over the person or the property,
insufficiency of process, tint meliness or insuffi ciency of service
of' process or another action pending between the same parties for
the same cause is waived only 1) if it is omitted from a motion in
the circumstances described in sub . . (7), or 2) if it is neither made
by motion under th is section nor included in a responsive plead-
ing .

(b) A defense of failure to ;join apacty indispensable under s .
803 : 03 or of i es ,judicata may be made in any pleading pe r mitted
or, ordered under- s 802.01 (1), or by motion before entry of the
final pretrial conference order . A defense of statute of ' limitations,
failure to state 'a claim'upon which relief' can be granted, and an
objection of' f'ailure to state a legal defense to a claim may be made
in any pleading permitted or ordered under s. 802 01 (1), or by a
motion for,judgment on the pleadings, or otherwise by motion
within the time limits established in the scheduling order under s .
802 10 (3) (b).

(c) If it appears by motion of the parties or otherwise that the
court lacks jurisdiction of ` the subject matter; the court shall dis-
miss the action

(d) A defense of lack of capacity maybe raised within the time
permitted under' s 803 . . 01 . .

(9) TELEPHONE HEARINGS„ Oral argument per ' IrilttOd on
motions under , this section may be heard as prescribed ins, 807 .. 13

History : Sup Ct Order, 6TW (2d) 585,623 (19'75) ; 1975 c 218; Sup Ct. Order,
73 W (2d) zxxi ;Sup. Ct: Order; '82 W (2d) ix ; 1977 c . 260 ; 1977 c. 447 ss . 196, 210;

. 1979 c 110 ss . 51, 60,(7) ; -1979 a 323 s . 33; 1981 c 390 s 252; Sup .. Ct . Order, 112
W (2d) xi (1983) ; 198a 228 s 16 ; Sup Ct Order ; 141 W (2d) xiii (198'7) 1987 a .
256; . 1993 a . 2,13
Judicial Council Committee's Note, 1976 : Subs (2) (e) and (8) make clear that,

unless waived, a motion can be made to claim as a defense lack of timely service
within the 60 day period that is required by s .801 . . 02 to properly commence an action
See also s . 893 39. Defenses under sub. (8) cannot be raised by an amendment to a
responsive pleading permitted by s > 802 09 (1) . ' [Re Order effective Jan 1, 1977]

Judicial Council Committee's Note, 1977 ;, Sub (1) which governs when
defenses and objections are presented, has been amended to delete references to the
use of the scheduling conference under,s 802 10 (1) as the use of such a scheduling
procedure is now discretionary rather than mandatory The time periods underr s .
802 06 are still subject to modification through the use of amended and supplemental
pleadings unaer, s 802 :09, the new caiendazing practice under s . 802 : 10, and the pre-
trial conference under s 802 11 . [Re Order effective July 1, 19781

Judicial Council Note; :1983 : Sub . (1) is amended by applyingg the extended
response time for state agencies,, officers and employes to state agents . . The extended
time is intended to allow investigation ofthe claim by the department of justice to
determine whether representation of the defendant by the department is warranted
under s 893 .82 of 895 46, ,Stats [Re Older effective July 1, 1983]

Judicial Council Note, 1988 : Sub . (9) [created] allows oral arguments permitted
on motions underthis section to be heard by telephone conference . [Re Order effec-
tive Jan 1,1988] ,

Motion under (2) (f) usually will be granted only when it is quite clear that under
no conditions can plaintiff recover Wilson v Continental Insurance Cos . 87 W (2d)
310 ; 274 NW (2d) 679 (1979)

Under (2) (f), claim should only be dismissed if it is clew from the complaint that
under' no conditions could plaintiff recover Morgan v . Pennsylvania General Ins. . Cc
87 W (2d) 723, 275 NW (2d) 660 (1979) .

Plaintiff' need not pr ima facie provejurisdiction prior to evidentiary hearing under
(4) Bielefeldt v St . Louis Fire Door Co . 90 W (2d) 245, 279 NW (2d) 464 (1979) .

(2) MOTION Unless earlier times are specified in the schedul-
ing or der, the motion shalll be served at least 20 days before the
time fixed for the hear i ng and the adverse pasty shalll serve oppos-
ing af f idavits, if any, at least fi ve days before the time f ixed for the
heating . Prior to a heari ng on the motion, any party who was pro-
hibited under s 802 . 02 (lm) from specifying the amount of
money soughtt in the demand for judgment shall specify that

Since facts alleged in complaint stated claim for abuse of process, complaint was
improperly dismissed under`(2) (f ) even though theory of abuse of process claim was
not pleaded or argued in trial court . Stud v . Converse, III W(2d)418,331 NW (2d)
350 (1983).

Counsel's appearance and objection, affidavit and trial brief were adequate to raise
issue of defective service ofprocess ; if noon form, in substance they were the equiva-
lent of a motion under sub .. (2). Honeycrest Farms, Inc v . A 0 Smith Corp . 169 W
(2d) 596,486 NW (2d) -539 (Ct App 1992) .

Pleading failure to secure proper jurisdiction or alternatively failure to obtain
properr service was sufficient to challenge sufficiency of summons and complaint
served without proper authentication Studelska v Avercamp, 178 W (2d) 457, 504
NW (2d) 125 (Ct, App . 1993), 213 .

802 .07 Counterclaim and cross-claim . (1) Courr-
raxcLAttvt. A defendant may counterclaim any claim which the
defendant has against a plaintiff', upon which a judgment may be
had in the action : A counterclaim may or may not diminish or
defeat the recovery sought by the opposing party. Except as pro-
hibited by s 802.02 (lm), the counterclaim may claim relief
exceeding in amount or different in kind from that sought in the
pleading of`the opposing party .

(2) COUNTERCLAIM MATURING OR ACQ UIRED AFTER PLEADING
A claim which either matured or wass acquired by the pleader after
serYing the, pleading may, with the permission of the court, be
presented as a counterclaim by supplemental pleading .

(3) CROSS CLAIM A pleading may state as a cross claim any
claim by one patty against a coparty if the cross claim is based on
the same transaction, occurrence, or series of transactions or
occurrences as is the claim in the original action or as is a counter-
claim therein, or, if'the-cross claim relates to any property that is
involved in the original action . . Except as prohibited by s . 802 02
(lm), the cross claim may include a claim that the party against
whom it is asserted is or may be liable to the cross claimant for all
or part of 'a claim asserted in the action against the cross claimant

14) JOINDER OF ADDITIONAL PARTIES Persons other than those
made parties to the original action may be made patties to a coun-
terclaim or cross-claim in accordance with ss . 80 .3 ..03 to 803 ...05 ..

( S), SEPARATE TRIALS; SEPARATE JUDGMENTS Ifthe court orders
separate trials as provided ins 805 05 (2), judgment on a counter-
claim or cross-claim may be rendered in accordance with s .
806,01 (2) when the court has jurisdiction so to do, even if the
claims of the opposing patty have been dismissed or otherwise
disposed of,

History: Sup: . Ct . Orde r, 67 W (2d) 5 8 5, 628 (19 75 ); 1 975 c . 2 1 8; Sup.. Ct . Order ,
104 W (2d) xi ; 1987 a 256..
Counter claim bas ed on c ontract mus t aver either sati sfacti on of any co ntr act ual

condition p reced ent or an excu se , such as w aiver, for not satisfyi ng it. S & M R oto -
grav ure Service, Ina, v Baer, 77 W (2d) 454,252 NW (2d) 91 3.
Defendant may no t join o pp osi ng coun sel in counterclaims, but cl aims may be

ass erted again st coun se l after the princip al acti on i s co mpleted . B adger Cab Co . v
Sople ; 171 W' (2d) 754, 49 2 NW (2d ) 375 (Ct App . 1 992):

T1iis s ection do e s n ot contain mandator y co unterclaim language but, res jud icata
bars claim s arising from a sin g le trans ac tion which was the subjec t o f a prior ac ti on
andco uld have been raised b y co unte rclaim in the pri or action i f th e action would nul-
lify the initial judgment or impair tights established in the initial action ABCGEnrer-
pii ses v First B a nk South eas t , 184 W (2 d) 465 , 515 NW (2d) 904 ( 1 994) .

Where collateral es toppel 'compel s rais ing a co unterclaim i n an equitable action,
that compulsion does notresultin the waiver' of the right to ajury trial . Notwest B ank
v Plourde , 1 85 W (2d) 377,518 NW ( 2d ) 265 (Ct App . 1 994)

$n?.03 Summary Judgment. (1) AvA??As1rTTy Aparr_y
may, within 8 months of the filing of' a summons andd complaint
or within the time set in a scheduling order under s . 802, 10, move
for, summary judgment on any claim, counterclaim, cross-claim,
or 3rd party . claim which is asserted by or againstt the party .
Amendment of pleadings is allowed as in cases where objection
of defense is made by motion to dismiss,
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court abused discretion in denyingg insurer's summary judgment motion Joness v
Seats Roebuck & Co 80 W (2d) 321, 259 NW (2d) 70 .

Sub . . (2) mandates more exacting appellate scrutiny of trial court's decision to grant
or deny judgment . : Wright v Hasley, 86 W (2d) 572,273 NW (2d) 319 ' (1979) .

See note to 807.. 05, citing Wilhazms v . Wilhazms; 93 W (2d) 6'71, 28' 7 NW (2d) 779
(1980)

Existence of new or difficult issue of law does not make summary judgment inap-
propriate, Maynard v Port Publications, Inc . . 98 W (2d) 555, 297 NW (2d) 500
(1980) .
Conviction for injury by conduct regardless of life does not establish injury was

intentional or expected and entitle insurer to summary judgment on policy exclusion
issue.. Poston v U , S Fidelity & Guarantee Co 107 W (2d) 215, 320 NW (2d) 9 (Ct
APP. 1982), .

See note to 804 11, citing BankofTwo Rivets v Zimmer, i 12 W (2d)b24, 334NW
(2d) 230,(1983). ,

Appellate court reviews trial court's decision by applying same standards and
methods as did trial court - Green Spring Farms v . Kersten, 136 W (2d) 304,401 NW
c2a>816 (1987)

Where only issue before court requires expert testimony for resolution, trial court
onsummary judgment may determine whether party has made prima facie showing
that it can, in fact, produce favorable testimony . Dean Medical Center v , Fiye, 149
W (2d) 727,439 NW (2d) -633 (Ct App. . 1989)

See note to48. . 13 citing In Interest offiQ . 162W ( 2d)607,4' 70NW(2d)1(Ct App .
1991). . . . .
A moving pacty? s own inconsistent pleadings, admissible during trial as an admis-

sion, may be used to raise an issue of material fact . Gouger v Hardtke, 167 W (2d)
504, 482 NW (2d) 84 (1992)
Summary ,judgment does not apply to cases brought under the criminal code State

v. Hyndman, 170 W (2d) 198, 488 NW (2d) lll (Ct App . 1992) .
Involuntary commitment may not be ordered on summary judgment.. Matter of

mental condition ofShi :ley J, C „ 172 W (2d) 371, 493 NW (2d) 382 (Ct App . . 1992)
In trial to the court, the court may not base its decision on affidavits submitted in

support of a summary judgment. Proof offered in support of summary judgment is
for deter mining if an issue of fact exists ; when one does, summary judgment proof '
gives way to trial proof. Berna-Mork v Jones, 173 W (2d) 733, 496 NW (2d) 637
(Ct App 1992)
A party's affidavit which contradicted that same patty's earlier deposition raised

an issue of fact making summary judgment inappropriate Wolski v Wilson, 174W
(2d) 533 ; 497 NW (2d),794 (Ct . App. . 1993).

Four step methodology for determining and reviewing summaryjudgment motion
stated; use of trial material to sustain a grant or denial of summary judgment is incon-
sistent with this methodology . Universal Die & Stampings v . Justus, 174 W (2d) 556,
497 NW (2d) '797 (Ct App.. 1993)..

Where expert testimony is required to establish a party's claim, evidentiary mate-
:ial from an expert is necessary in response to a summaryjudgment motion . Holsen
v. Heritage Mut Ins Co . 182 W (2d) 457, 513 NW (2d) 690 (Ct . App 1994)

The court of' appeals has authority to grant a summary judgment motion on appeal
which was denied by the trial court . Interest of Courtney E, 184 W (2d) 592, 516 NW
(2d) 422 (1994).

802.09 Amended and .d supplemental pleadings .
(1) AMENDMENTS, A pasty may amend the party's pleading once
as a matter ' of course at any time within 6 months ' af'ter' the sum-
monsand complaint ate filed or within the time set in a scheduling
order under' s 802 ; 10: Otherwise a party may amend the pleading
only by leave of court or by written consent of the adversee pat ty ;
and leave shall be freely given at any stage of ' the action when jus-
tice so requires, A party shall plead in response to an amended
pleading within 20 days after service of the amended pleading
unless (a) the court otherwise orders or, (b) no responsive pleading
is required or, permitted under s . 802, 01 (1) „

(2) AMENDMENTS TO CONFORM TO THE EVIDENCE Ifissues not
raised by the pleadings are tr i ed by expresss or implied consent of
the parties, they shall be treated in all respects as if ' they had been
raised in the pleadings . Such amendment of the pleadings as may
benecessary to cause them to conform to the evidence and to raise
these issues may be made upon motion of any patty at any time,

but n 2„ , . . .»even after- . . L failure r o Sso amend does not affect~t the
result of the trial of these issues . . If evidence is objected to at the
trial on the ground that it is not within the issues made by the
pleadings, the court may allow the pleadings to be amended and
shall do so freely when the presentation of' the merits of' the action
will be subserved thereby and the objecting party fails to satisfy
the court that the admission of such evidence would prejudice
such party in maintaining the action or defense upon the merits .
The court may grant a continuance to enable the objecting party
to meet such evidence. .

(3) RELATION BACK OF AMENDMENTS If the claim asserted in
the amended pleading arose out of the transaction, occurrence, or
event set forth or attempted to be set forth in the original pleading,
the amendment relates back to the date of the filing of ' the original

amount to the court and to the other pazties . The judgment sought
shall be rendered ifthe pleadings, depositions, answers to inter-
rogatories, and admissions on file, together' withthe affidavits, if
any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law,
A summary,judgment, interlocutory in character, may be rendered
on the issue of liability :alone although there is a genuine issue as
to the amount of damages . .

(3) SUPPORTING PAPERS Supporting and opposing affidavits
shall be made on personal knowledge and shall set forth such evi-
dentiary facts as would be admissible in edidence . Copies of all
papers or parts thereof ref eried to in an affidavit shall be attached
thereto and served therewith, if not already of record. The court
may permit affidavits to be supplemented or opposed by deposi-
tions answers to interrogatories, or, further affidavits, When a
motion for summary judgment is made and supported as provided
in this section, an adverse party may not rest upon the mere allega-
tions or denials of'the pleadings but the adverse party's response,
by affidavits or as otherwise provided in this section, must set
forth specific facts showing that there is a genuine issue for trial .
If the adverse patty does not so respond, summary judgment, if'
appropriate, shall be entered against such party ..

(4) WHEN AFFIDAVITS UNAVAILABLE Should it appear from the
affidavits of a patty opposing the motion that the party cannot for
reasons stated present by affidavit facts essential to ,justify the
party'ss opposition, the court may refuse the motion for judgment
or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make such
other order- as is just

(5) AFFIDAVI T S MADE IN BAD FAITH Should it appear to the sat-
isfaction of'the court at any time that any of'the affidavits pres-
ented pursuant to this section is presented in bad faith or solely for,
the purpose of delay, the court shall forthwith order the party
employing them to pay to the other party the amount of'the reason-
able expenses which the filing of` the affidavits caused the other
party to incur, including reasonable attorney fees .

(6) JUDGMENT FOR OPPONENT , If it shall 2pp@aT' tO the court that
the, parry against whom a motion for summary judgment is
asserted is entitled to a summary judgment, the summary judg-
ment may be awarded to such patty even though the party has not
moved theref'oi ;

(7) TELEPHONE HEARINGS . Oral argument permitted on
motions under this section may be heard as prescribed in s .807 . .1 .3
(1) .

History : Sup Ct .Order , 67 W(2d) 585,630 ( 19'75 ); 19'7 5 c. 21 8 ; Sup . Ct . Or der,
82W (2d) ix; Sup Ct , Order, 141 W(2d ) xix; 1987 a 2 56 ; Sup Ct Order, 168-W(2d )
xxii ; 1 9 9.3 a. 4 90 .

Judicial Council Committee's Note, 1977 : Sub . . ( 1 ) i s rev i sed to allow a party at
any time within 8 m onths after the summons and complaint are filed orthe time es tab-
] i sh ed in a scheduling order untie:; s 802 10 to move for a summar y judgment Th e
8- month time peri od has been created as the old procedure requir i ng a party to move
for summary judgment not later tha n the time provided under s . 802 10 can no longer
apply in mos t c ases as the us e of s uch a scheduling orde r i s n ow completely discre-
tionary with the uiaijudg e . . Th e 8-month time period i s subj ect to enlargement under
s $01 .1 5 (2) (a) [Re Order effe cti ve July 1, 1978]
Judicial Council Note, 1988: Sub (7 ) [created] all owsoral arguments permitted

oh moti on s for summary j udgmen t tobe he ard by telephone confere nce . [Re Ord er '
effective Jan . 1 , 198 8] -

Judicial Council Note, 1992 : The pri or sub (2), all owi n g s er v i c eof affidavi ts
opp osing summaryjudgment up to th e date of hearing, afforded s uch minimal notice
to the court and moving party that a plethora of local cour;t rules resulted Commun ity
Newspapers, In s v. West Allis, 158 Wis 2d 28, 28,461 N W 2d 785 (Ct. App . 1990) .
Requ iring such affidavits to be s er ve d at l east 5 days before the hearing is inte nded
to prec lude s uch l ocal rules and pro mote uniformi ty ofprac ti ce, Co urt smay require
earlier filing by scheduli ng orders, h owever, [Re Order effective July 1 , 1 9 92],
Resp ondent s in appea l s from ord ers de nying summary ; jud gment motio n are

]..i nvited tomove for s umma y affirmance under s.25 1 .7 1 , 19 73 . stars . [see s 809 21
Am Ortho do ntics Corp v G & H Ins . 77 W(2d ) 33 7, 25 3 NW (2d) 82
Where plaintiff h ad s i gned release, and where another illness s ubs eque ntly devel-

oped, question of wheth er plaintiff con sciou sly intende d to disregard poss ibility th at
known conditio n could become a gg ravated was question of fact not t o be de termined
o n summary judgment . Krezin ski v Hay, 7'7 W (2d) 569,253 NW (2d) 522
Summar y jud gme nt procedure i s not authorized in proceedings for j udicial review

u nder ch , 227 Wi s . Environmental Decade v Public Se r vice Comm , 7 9 W (2d) 1 6 1 ,
255 NW (2d) 91 7 :
Where i nsu rance p olicy unambig uousl y e xcluded coverage relating to wallan ties,

factual questio n wheth er impl i e d w ar ra nties were made was imm aterial and trial
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pleading . An amendment changing the party against whom a
claim is asserted relates back if'the foregoing provision is satisfied
and, within the period provided by law for commencing the action
against such party, the patty to be brought in by amendment has
received such notice of'the institution of the action that he or she
will not be prejudiced in maintaining a defense on the merits, and
knew or should have known that ; but for a mistake concerning the
identity of'the:proper party, the :aetion would have been brought
against such pasty .:'

(4) SUPPLEMENTAL PLEADINGS. Upon motion of 'a party the
court may, upon such terms as are just, permit the party to serve
a supplemental pleading setting forth transactions or occurrences
or' events which have happened since the date of the pleading
sought to be supplemented. Permission may be granted even
though the original pleading is defective in its statement of 'a claim
for relief' or defense: If the court deems it advisable that the
adverse party plead to the supplemental pleading, it shall so order,
specifying the time therefor,

(5) TELEPHONE HEARINGS.. Oral argument permitted on
motions under, tthis section may be heard as prescribed in s 807 . 13
(1)
History : Sup. Ct: Order; 67 W{2d}585 ; 632 (1975) ;1975 c 218; Sup.. Ct. Order,

82 W (2d) ix (1978); Sup .. Ct, Ordar, 141 W (2d) xiii (1987):
Judicial Council Committ ee's Note, 1977 :Sub„(1) has been amended to allow

a par ty to amend pleadings once as a matter of course at any time within 6 months of
the ti me the su mmons and complaint are filed or within a ume established in a sched-
uling order under s 802 .10 . The 6-month time period has been established as the pre-
vious procedure stating that a party is allowed to amend pleadings once as a matter,
of course at any time prior to the entry of a scheduling order is no longer applicable
in most cases.. The use of a scheduling order is now discretionary under s 802 .10 ..

Sub ; (1) also clarifies that leave of the court may be given at any stage of the action
for amendment of pleadings when justice requires

Sub . (3) has been amended to adopt language consistent with revised s 80202(l)
See note following s. 802 02 (1) . [Re Order effective July 1, 1978]
Judicial Council Not e, 1988 : Sub . (5) [created} allows oral arguments permitted

on motions underr this section to be heard by telephone conference. [ Re Order effec-
tive .Jan. 1, 1988]

Amendment should not be allowed 8 years after accident and 5 years beyond stat-
ute of limitations .> Drehmel v, Radandt, 75 W (2d) 223, 249 NW (2d) 274

Trial court abused discretion in prohibiting amendmen t to pleading on 2nd day of
trial to plead quantum meruit as alternative to substantia l performance of contract
Tti-State: Home Improvement Co.o v: Mansavage, 77 W (2d) 648, 253 NW (2d) 474 ..

Under (2), complaint will be treated as amended, even though no amendment has
been requested, where proof' has been sub mitted and accepted . Goldman v Bloom,
90 W "(2d) 466, 280 NW (2d) 17.O (19'79)
Sub. (3) is identical to FRCP 15 (c) "Changing the party" includes adding a

defendant where requirements of (3) are met . State v . One 1973 Cadillac, 95 W (2d)
641, 291 NW (2d) 626 (Ct App 1980),

In products liabilityy action, new cause of action for punitive damages brought after
statute of limitations expired related back to date of'filing original pleading . Wussow
v' Commercial Mechanisms, Inc . 97 W (2d) 136, 293 NW (2d) 897 (1980) .

See note to 893.02, citing Lak v, R ichazdson-Merrell, Inc . . 700 W (2d) 641, 302
;NW(2d)483(1981)

While circui t court was correct in holding that it had power to amend complaint on
its own motion after presentation of evidence; court erred in not granting ; parties
opportunity to present additional evidence on complaint as amended. State v Peter-
son, 104 W (2d) 616, 312 NW,(2d),'784 (1981) . ;

Amended pleading adding separate c laim by different plaintiff: related back to date
of filing oforiginal complaint., Korkow v . General Cas Co of Wisconsin,117 W (2d)
187, 344 NW (2d) 108 (1984)

"Interests of justice" determinations under (2) discussed. Zobel v .Fenendae1,12'7
W (2d) 382, 379 NW (2d) 881(Ct App .. 1985) .
Whether, an amendment "relates back" to thee original complaint date depends on

whether the opposing party had notice of the claim from the original complaint An
insurer who insures more than one'puTyy involved in an accident does not, as a matter
of law, have notice of separate claims under different policies from a complaint
against one of its insureds, but it may have notice of a claim against more than one
insured if ~.2y --e covered by the same policy, ^iggari v . Barstad, 182 W (2~ij 421,
:5 1 3 NW (2d)'681 (Ct-App , 1994) .

802 . 1 :0 Calendar practice. (1) This section applies to all
actions and special proceedings except appeals taken to circuit
:court; actions seeking the remedy available by certiorari, habeas
corpus, mandamus prohibition and quo wacranto ; actions in
which all defendants are in default, provisional remedies, and
actions under ss 49 .90 and 66 12 and ehs. 48,102,108, 227, .348,
767, 778, 799 and 812, and proceedings under chs . 851 to 882. .

(2) Unless excepted under sub, (1), all actions and special pro-
ceedings are deemed ready for .tiial one year after the summons
and-complaint are filed . Within 60 days after the expiration of one
.year, the court shall by order set dates for, a pretrial conference and

fot trial . At any time before the expiration of one year from the
filing of the summons and complaint, on motion of a party for
cause shown, or upon stipulation of the parties, the court may by

.. or'der ' set dates for : a pretrial conference and for ' trial . Any order
made under this section may on the court's own motion, or, upon
motion of a party for cause shown, be amended .

(3) (a) ' Scheduling conference : The court may on its own
motion or upon motion of 'a party, in lieu of' the provisions of sub,,
(2), not earlier than 90 days after the summons and complaint are
filed call a scheduling conference upon at least 10 days written
notice by mail to all attorneys of ' recocd and to all parties who have
appeared of' record and are not represented by counsel The con-
ference shall either be conducted by telephone or held at a time
and place designated by the , judge. The conference shall be partic-
ipated in by the judge, at least one attorney of ' record for each rep-
resented party to the action, and any unrepresented party who has
appeared, personally or by its officer or agent .. After consultation,
the judge-shall set :

1' .. The time at which a motion for default judgment may be
heard;

2 . . The times within which discovery must be completed ;
3 . The time, p rior to the pretrial conference, within which

impleader shall be completed and within which pleadings may be
'amended;

4:.. A time at or prior to the pretrial conference within which
motions before tr i al shall be served and heard; .

5 A date for the pretri al conference and a date for tr ial ass soon
as practicable after the pretrial conference. `

(b) Scheduling order The judge shall issue a wri tten order
which recites the schedules established . Such order when entered
shall control the course of the action, unless modified as herein
provided . If at any time it appearss that such schedules cannot rea-
sonably be met, the judgee may, amend the order upon timely
motion of any party. Whenever the , judge shall determine that he
or she cannot reasonably meet the pretrial date or trial date estab-
lished, the judge may amend the order on his or her own motion . .

(c) Use of' telephone and mail, standard order. In lieu of 'a
scheduling conference under par. (a), the judge may obtain sched-
uling information by telephone, mail or otherwise and enter a
scheduling order on the basis of the information so obtained or
mayy serve upon the parties a standard scheduling order, Such
orders are subject to amendment as provided in sub .. (2) .. If a stan-
dard scheduling order is entered, it shall be entered within 150
days after commencement of the action . .

(d) Sanctions Violation of a scheduling order is subject to s . .
805 ..03 .

(4) This section shall become effective as to all actions and
special proceedings pending on or after July 1, 1978, provided that
any scheduling older entered prior to July 1, 1978 shall remain in
effect

History: Sup; Ct . Order, 67W (2d)583, 634 (1975) ; 1975 c . 218 ; Sup Ct . Order,
82 W (2d) ix (1978); 1979 c .. 32 s . 92 (4) ; 1979 c. 89, 177 ; ' 1981 c 289 ; 1985 a . 29
s: 3202 (23) ; Sup: Ct Order; 141 W (2d) xiii (198 '7) ; 1993 a 486.

Judicial Council Committee's Note, 1977 : Section 802 . 10 governs calendar
practice for most actions or special proceedings in the courts of Wisconsin .. Prior cal-
endazing procedures have, been substantially modified The section applies to all
actions and special proceedings except those actions and proceedings to which the
section is specifically made not applicable as enumerated in sub. . (1) .

Sub. (2) provides that unless exempted under sub : (1) ; all actions and special pro-
ceedings are deemed to be ready for trial one year after the summons and complaint
are filed The trial court will within 60 days after the expiration ofthe one-year period
after the summons and complaint are fi led set dates for both a pretriall conference and
a trial :'' The court may set dates for a pretrial conference and a trial at a time earlier
than 60 days after the expiration of one year after the filing of the summons and com-
plaint if'uponeither a motion of a party for cause shown or upon stipulation of all pat-
ties the court is asked to. establish an earlier pretrial and trial date . Any order made
by a court under sub (2) establishing dates-for a pretrial conference and a trial may
on the court's own motion or upon motion of a party forcause shown be modified

Sub . (3) Allows a court, in lieu of the provisions of sub , (2), to not earlier than 90
days after the summons and complaint are filed on its own motion or upon motion of
a paity'call a scheduling conference . The manner in which the scheduling conference
is conducted and the items set at the conference remain unchanged from prior law .
The use of a standard scheduling orderr insub (3) (c) also remains unchanged from
prior law,
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(c) Order dismissal or entry of 'a default judgment .
(6) Conferences under subs, (1) and (3) may be conducted by

telephone under s .. 807 .13 (3), or a party may be permitted to par-
ticipate therein by telephone, upon the court's own motionn or
request of any party, unless good cause to the contrary is shown . .

His tory: Sup .. Ct, Older, 6'7 W (2d) 585, 634 (19'75) ;1975 c. . 218 ; Sup . Ct. Order,
82 W (2d) ix (19'70);1977 c . 447 s . 210;19'79 c . 32 s 92 (8) ; 1985 a . 29 s 3202 (23) ;
Sup . Ct . Order, 141 W (2d) xiii (1987) ; 1987 a . 403 ; 1993 a . 326, 490. .

Judi cial Council Committee's Note, 1974 : Sub (1) is more explicit than s
269 65 in listing the matters which should be considered at the pretrial conference
The expanded list should not be considered exhaustive .

Subs . (2) and (5) are designed to lessen the problem of unprepared "participants"
at a pretrial conference

T he last sentence of sub, (4) is designed to maintain to the extent possible the relia-
bility of the orig inal trial date [Re Order effective Jan, 1, 1976, as affected by Order
effective July 1, 1978]

Judicial Council Not e, 1988: Sub . (2) is amended to reflect the authorization for
telephone pretrial conferences created by s . 802 11 (6)

Sub .. (5) is amended to apply the sanctions for failure to paz Gcipate in pretrial con-
ferences to those conducted by telephone .

Sub . (6) [created] allows pretrial conferences to be conducted' by telephone, or a
party to be permitted to participate by telephone, upon motion of the court or request
of any party, unless good cause to the contrary is shown [ R e Order effective Jan 1,
1988]

See note to 805,15, citing Karl v Employers Ins of Wausau,'18 W (2d) 284, 254
NW (2d) 2$5 .

Failure of party to seek modification of pretrial stipulations does not constitute
waiver of right to challenge trial court's construction of the stipulations Milw &Sub
T'rans e Milw, County, 82 W . (2d) 420, 263 NW (2d) 503 .
Trial court properly dismissed claim where plaintiff inexcusably failed to comply

with pretrial order. Carlson Heating, Inc v Onchuck, 104 W (2d) 175, 311 NW (2d)
673(Ct App. 1981) . .

Default judgment as sanction for failure to appear atpreuial conference is inappro-
pciate in absence of court finding that party or counsel acted egregiously or in bad
faith„ Schneider v . R ucfi, 146 W (2d)'701, 431 NW (2d) 756 (Ct App 1988) .

The authority under sub. (1) (a) to define issues of fact and law empowers the court
to exclude evidence that does not proyide a basis for granting relief Boylev Chrysler
Coip 177 W.(2d) 207, 501 NW (2d) 865 (Ct App . . 1993)

802 .12 Alternative dispute resolution . (1) DEFINI-
TIONS . In this section :

(a) "Binding arbitration" means a dispute resolution process
that meets all of the following conditions :

1 A neutral 31d person is given the authority to render a deci-
sion that is legally binding .

2 . It is used only with the consent of all ofthe parties
3 . The patties presentt evidence and examinee witnesses ..
4. A contract or the neutral 31d person determines the applica-

bility ofthe rules of evidence .
5 . The award is subject to,judicial review under ss . 788.10 and

788 . .11, .
(b) "Direct negotiation" means a dispute resolution process

that involves an exchange of offers and counteroffers by the par-
ties or a discussion ofthe strengths and weaknesses or the merits
of thee parties'' positions, without the use of a .3rd person,

(c) "Early neutral evaluation" means a dispute resolution pro-
cess in which a neutral 3rdperson evaluates brief' written and oral
presentations early in the litigation and provides an initial
appraisal ofthe merits of the case with suggestions for conducting
discovery and obtaining legal rulings to resolve the case as effi-
ciently as possible, Hall of the parties agree, the neutral 3rd per-
son may assist in settlement negotiations .

(d) "Focus group" means a dispute resolution process in which
a panel of citizens selected i n a manner: agreed upon by all of' the
parties receives abbreviated presentations'fiom the parties, delib-
erates, renders an advisory opinion about how the dispute should
be resolved and discusses the opinion with the parties .

(e) "Mediation" means a dispute resolution process in which
a neutral 3rd person, who has no power to impose a decision if all
ofthe parties do not agree to settle the case, helps the parties reach
an agreement by focusing on the key issues in a case, exchanging
information between the parties and exploring options for settle-
ment :

(f) "Mini-trial" means a dispute resolution process that con-
sists of presentations by the parties to a panel of persons selected
and authorized by all of the parties to negotiate a settlement of the
dispute that, af'ter' the presentations, considers the legal and factual

(2) TIME; PARTICIPANTS The date and time for- the pietrial con-
ference shall be set in the scheduling order as provided in s .. 802:10
(3)(b) ,. At least one attorney planning to take part in the trial shall
participate in the pretrial conference on behalf' of each ofthe par-
ties Attorneys participating in the conference must have author-
ity to enter stipulations

(3) ADDIT IONAL CONFERENCES.. If necessary or, advisable, the
,judge may adjourn the pretrial conference from time to time or
may order an additional pretrial conference .

(4) PRETRIAL ORDER The judge shall make an order which
recites the action taken with respect to the matters described in
sub .. (1) and which sets or confirms the final trial date .. The order
when entered shall control the subsequent course of action, unless
modified thereafter on motion of a party or the court for good
cause. If', for any reason, the action is not tried on the date set in
the scheduling order or- the pretrial order, the judge shall, within
30 days after the date Set j n, the gi- hPrliil i_na order' or pretrial older,,
sett another date for trial on the earliest available trial date .

(5) SANCTIONS If without just excuse or' because of failure to
give reasonable attention to the matter, any party fails to partici-
pate in a pretrial conference, whether conducted in open court, in
the,judge's chambers or' by telephone, or ifan attorney is grossly
unprepared to participate in the conference, the judge may, in his
or her- sound discretion :

(a) Reschedule the conference and order the payment by the
delinquent attorney or, when just, by the party the attorney repre-
sents of the reasonable expenses, including reasonable attorney
fees, to the aggrieved party ;

(b) Conduct the conference and enter the pretrial order without
participation by the delinquent attorney ;

Sub . (4) requires that the new calendaring practice established by s . 802.10 become
effective to all actions and special proceedings pending on or after July 1, 1978. Any
scheduling order entered prior to that date shall remain in effect, [Re Order effective
.July 1, 1978]

Judicial Council Note, 1981 : The reference in sub.. (1) to "writs" of certiorari,
habeas corpus, mandamus, prohibition and quo wazranto has been removed because
these remedies ate now available in an ordinary action Sees 78L01, stats„ and the
note thereto. [Bill 613-A]

Judicial Council Note, 1988 : Sub . (3) (a) is amended to allow scheduling confei-
ences to b e conducted by telephone [ Re Order effective Jan. 1, 1988]

Tr ia l court properly granted defau lt judgment against party failing to appeal at
scheduling conference . Damage amount, however, was not supported by record
Gaertner v 880 Cocp, 131 W (2d) 492, 389 NW (2d) 59 (Ct App .. 1986) .

802.11 Pretrial conference . (1) SCOPE In all contested
civil actions and contested special proceedings except those under'
ss 49.90 and 767 42 and chs . 48, 345, 769, 778 and 799, the judge
shall, unless waived by the parties with the approval ofthe judge,
and in all other civil actions and special proceedings the judge
may, direct the attorneys for the parties to appear before the judge
for a pretrial conference to determine whether an order, should be
entered on any or all ofthe following matters :

(a) Definition and simplification ofthe issues of fact and law;
(b) Necessity or desirability of amendment to the pleadings ;
(c) Stipulations of fact and agreements concerning the identity

of or authenticity of documents which will avoid unnecessary
proof;

(d) Limitation of the number' of expert witnesses and the
exchange of the names of expert witnesses ;

(e) Whether issues shall be tried by court or-jury;
(f) Advisability of'preliminary reference of issues f'or findings

to be used as evidence when the trial is to be by jury ;
(g) Number of jurors to be impaneled, voir dire examination,

and the number' of strikes to be allowed ;
(h) Order of proof and order of argument ;
(i) Separation or consolidation of claims for tr i al;
(j) Jury views and the costs thereof ';
(k) Disclosure of insurance policy limits ;
(L) Filing and exchanging of' tii al briefs ; and
(m) Such other matters as may aid in the disposition of the

action .
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issues and attempts to negotiatee a settlement . Mini-tr ials may
include a neutral advisor with relevant expertise to facilitate the
process,, who may express opinions on the issues .

(g) "Moderated settlement conference" means a dispute reso-
lution process in which settlement conferences are conducted by
one of more neutral 3rd persons who receive brief ' presentations
by the parties in order to facilitate settlement negotiations and who
may render an advisory opinion in aid of negotiation . :

` (h) "Nonbinding arbitration" means a dispute resolution pro-
cess in which a neutral 3rd person is given the author ity to r'ender'
a nonbinding decision as a basis for subsequent negotiation
between the parties after the parties present evidence and examine
witnesses under the rules of evidence agreed to by the parties or
determined by the neutral 3rd person.

(i) "Settlement alte r native" means any of' the following: bind-
ing arbitration, direct negotiation, early neutral evaluation, focus
group, mediation, . mini .-trial, moderated settlement conference,
nonbinding arbitration, summary jury tr ial .

(j) "Summary jury trial" means a dispute resolution process
that meets all of' the following conditions :

1 Attorneys make abbreviated presentations to a small jury
selected from the regular- jury list

2 A judge presides over the summary jury trial and deter-
mines the applicability of the rules of evidence .

3 . Theparties may discuss the jury's advisory verdict with the
jury,:

4 The jury's assessment of the case may be used in subse-
quent negotiations .

(2) (a) A judge may, with or' without a motion having been
filed, upon determining that an action or proceeding is an appro-
pti ate one in which to invoke a settlement alternative, order ' the
parties to select a settlement alternative as a means to attempt
settlement. An :order under this paragraph may include a require-
ment that the parties participate personally in the settlement alter-
native: Any patty aggrieved by an order under this paragraph shall
be afforded a hear ing to show ' cause why' the order should be
vacated of modified . Unless all of the parties consent, an order
under ' this paragraph shall not delay the setting of the tri al date,
discovery proceedings, tr i al or other matters addressed in the
scheduling order or conference .

(b) The parties shall inform the judge of ' the settlement alterna-
tive they select and the person they select to provide the settlement
alternative . If ' the parties cannot agree on a settlement alternative,
the judge shall specifyy the least costly settlement alternative that
thee judge believes is likely to bring the parties together in settle-
ment, except that unless all of ' the parties consent, the judge may
notorder, the parties to attempt settlement through binding arbitra-
tion, nonbinding arbitration or summaryj ury trial or through more
than one of the following: binding arbitration, early neutral evalu-
ation, focus group, mediation, mini-trial, moderated settlement
conference,, nonbinding arbitration, summary jury trial .

(c) If' the parties cannot agree on a person to provide the settle-
ment alternative, the judge may appoint any person who the judge
believes has the ability and skills necessary to br ing the parties
together in settlement . .

(d) If the parties cannot agree regarding the payment of a pro-
vider of a settlement alternative, the j udge shall direct that the par-
ties pay the reasonable fees and expenses of the provider ' of the
settlement alternative The judge may order the parties to pay into
an escrow account an amount estimated to be sufficient to pay the
reasonable feess and expenses of the provider of the settlement
alternative..

(3) ACTIONS AFFECTING THE FAMILY, In actions affecting the
family under ch 767, all of the following apply :

(a) All settlement alternatives are available except focus
group, mini-trial and summary jury tr ial .

(b) If a guardian ad litem has been appointed, he or she shall
be a party to any settlement alternative regarding custody, physi-
cal placement, visitation rights, support or other interests of the
ward..

(c) If the parties agree to binding arbitration, the court shall,
subject to ss . 788, 10 and 788 .. 11, confirm the arbitrator's award
and incorporate the award into the ,judgment or, postjudgment
modification order with respect to all of the following :

1 . Property division under s . 767.. 255 .
2: Maintenance under s . 767..26 ..
3 . Attorney fees under s . 767 262.
4 Postjudgment orders modifying maintenance under s .

767 .. 32 .
(d) The parties, including any guardian ad litem for their ' child,

amy ag ree to r esolve any of the following issues through binding
arbitration :

1 . Custody and physical placement under s . 767 . . 24..
2. Visitation rights under s . 767 ..245 ..
3 . . Child support under s . 767 . 25 or s . 767 . . 51 ..
4 . Modification of subd. 1 . , 2, or 3 under s . 767 32 or

767„325
(e) The court may not confirm the arbitrator's award under pal .

(d) and incorporate the award into the judgment or postjudgment
modification order unless: all of the following apply :

L. The arbitrator's award sets forth - detailed findings of fact
2 . . The arbitrator certifies that all applicable statutory require-

ments have been satisfied
3 . . The court finds that custody and physical placement have

been determined in the manner required under ss . 767 . 045, 767 . . 11
and 767 . . 24 .

4 . The court finds that visitation rights have been determined
in the manner required under ss . 767 .. 045, 767 11 and 767 . . 245 ..

5 . The court finds that child support has been determined in
the manner required under s. 767,25 or 767 .. 51 .

(4) ADMISSIBILITY Except for binding arbitration, all settle-
ment alternatives are compromise negotiations fox purposes of s .
904. 08 and , mediation for purposes of s . 904..085 . .

History: Sup. . Ct . Order No. 93-13, 180 W (2d) xv,
Judicial Council Note, 1993: This section provides express statutory authority for

judges to order that litigants attempt settlement through any of several defined pro-
cesses The parties may choose the type of process, the serviceprovider, and the man-
ner of compensating the service provider, but the judge may determine these issues
if the parties do not agree.

Subsection (2) (b) prohibits the judge from requiring the par ties to submi t to bind-
ing azbitrationwithouttheir consent this restriction preserves the right of hial by jury
Nor may the judge order nonbinding arbitration, summary jury trial or multiple facili-
tated processes without consent of all pazties ; these restrictions allow the parties to
opt out'of the typically more costly settlement alternatives

Lawyers have a duty to their clients and society to provide cost-effective service ..
'The State Bar encourages lawyers to provide volunteer service as mediators, acbi ua-
tors and members of settlement panels :

Subsection . (3) sets forth several special considerations for family actions , Even
when the paities̀ consent to binding azbihation, the court retains the responsibility of
ensuring that the arbitration award in custody, placement, visitation and support mat-
ter s confor ms to the applicable law . . The courts not bound to confirm the ar'bitrator's
awa : d Ram s .,v i ew ' :., z:b : s d ..c: sio . LgS~ o: :: b,,-s. .n.z:est of
the child If following this review the court finds that the arbitration process and its
outcome satisfy the requirements of all applicable statutes, the court may adopt the
decision as its own . Miller v. Miller, 620 A 2d 1161, 1166 . (Pa , Super. 1993). . Rea-
sons for deviating from child support guidelines must be in writing or made part of
the record
The Judicial Council has petitioned the Supreme Court to conduct 'a review and

evaluation of ibis rule after it has been in effect for three years,
Hanging Up the Gloves of Confrontation? Tenenbaum Wis .. Law . Aug.. . 1994
Resolving Conflicts Outside Wisconsin Courtrooms . Soeka & Fullin Wis Law ,

Aug 1994. .
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