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(b) Is a party to a conspiracy with or a solicitation of'another
to overthrow the government of the United States or, this state by
the use or threat of physical violence ; or

(c) Advocates or teaches the duty, necessity, desirability or
propriety of overthrowing the government of the United States or,
this state by the use or threat of physical violence with intent that
such government be overthrown ; or,

(d) Organizes or assists in the organization of an assembly with
knowledge that the purpose of'the assembly is to advocate or teach
the duty, necessity, desirability or : propriety of overthrowing the
government of the United States or this state by the use or threat
of Physical violence with intent that such government be over-
thrown

(2) Whoever permits any premises under' his or her care, con-
tiol or supervision to be used by an assemblyy with knowledge that
the purpose of'the assembly is to advocate or teach the duty, neces-
sity, desirability or propriety of overthrowing the government of
the United States or this state by the use or threat of physical vio-
lence with intent that such government be overthrown or, after
learning that the premises are being so used, permits such use to
be continued is guilty of a Class E felony .

History : 1977 c 1 73,

946 .05 Flag desecration . (1) Whoever intentionally
and publicly mutilates,, defiles, or casts contempt upon the flag is
guilty of a Class E felony

(2) In this section "flag" means anything which is or purports
to be the Stars and Stripes, the United States shield, the United
States coat of arms, the Wisconsinstate flag, or a copy, picture, or
representation of any of them .

History : 1917 c 1'73 . ..

946.06 Improperr use of the flag , (1) Whoever inten-
tionally does any of the following is guilty of a Class A misde-
meanor:

(a) Places on or attaches to the flag any word, mark, design, or
advertisement not properly a part of such flag ; or

946:U2 Sabotage. (1) Whoever does any of'the following
is guilty of a Class C felony :

(a) Intentionally damages, interferes with, or tampers with any
property with reasonable grounds to believe that his of her act will
hinder; delay, or interfere with the prosecution of'wat or other mil-
itaty action or the preparation for- defense, war, or other military
action by the United States or its allies ; or

(b) Intentionally makes a defective article or, on inspection
omits to note any defect in an article with reasonable grounds to
believe that such article is intended lobe used in the prosecution
of war or other military action or the preparation for defense, war,

other . .̂: d..̂t :O n h~, Yh a,TTn:t.,' States or its allies,
v ' (2) Nothing in this section shall be construed to impair, curtail,
or destroy the rights of'employes and their representatives to self=
organization ; to form, join or assist labor organization, to strike,
to bargain collectively through representatives of their own
choosing, oz to engage in 'lawful concerted activities for the pur-
pose of collective bargaining or other mutual aid or protection
under any state or federal statutes regulating labor relations,,

Hi story: 1977 c 173 ; 1993 a 486

946.03 . Sedition . (1) Whoever does any of'the following
is guilty of a Class C felony :

(a) Attempts the overthrow of the governmentt of the United
States or this state by the use or threat of physical violence ; or

94601
94602
94603
94605
94606

94610
94611
9 46 .. 1 2
94613
94614
946 .15
94616
94 6 .. 1 '7
94618

9463 1
94632

TREASON AND DISLOYAL ACTS.

TREASON AND DISLOYAL ACTS . .

946.01 Treason . (1) Any person owing allegiance to this
state who does any of'the following is guilty of a Class A felony :

(a) Levies war against this state; or
(b) Adheres to the enemies of this state, giving themm aid and

comfort,
(2) No person nay be convicted of'treason except on the testi-

mony of 2 witnesses to the same overt act, or on the person's con-
fession in open court .

History : 1 9'1'7 c . 1 73; 199 3 a, 486 :
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946 .10 Bribery of public officers and employes .
Whoever does either of'the following is guilty of a Class D felony :

(1) Whoever, with intent to influence the conduct of any pub-
lic officer or public employe in relation to any matter which by law
is pending or might come before the officer or employe in the offi-
cer's or employe's capacity as such officer or employe or with
intent to induce the officer or employe to do or omit to do any act
in violation of the officer's or employe's lawful duty transfers or
promises to the officer or employe or on the officer's or employe's
behalfany property or any personal advantage which the officer
or employe is not authorized to receive ; or'

(2) Any public officer or public employe who directly or indi-
rectly accepts or of'f'ers to accept any property or any personal
advantage, which the officer : or employe is not authorized to
receive, pursuant to an understanding that the officer of employe
will act in a certain manner in relation to any matter which by law
is pending or might come before the officer or employe in the offi-
cer's or employe's capacity as such officer or, employe of that the
officer or employe will do or omit to do any act in violation of'the'
officer's or employe's lawful duty .

Hi story : 1977 c 173 ; 1993 a 486 ..
Circumstantial evidence supported inference that defendant intended to influence

public official's actions . S tate v Rosenfeld, 93 W (2d) 325, 286 NW (2d) 596 (1.980).
Sworn juror is public employe under (2) . State v. Sammons, 141 W (2d) 833,417

NW,(2d) 190 (Ct App. 1987)

946 .11 , Special privileges from public utilities .
(1) Whoever' does the following is guilty of 'a Class E felony :

(a) Whoever offers or gives for any purpose to any public offi-
cer or to any person at the request or #or the advantage of'such offi-
cer any free pass or frank,, or any privilege withheld from any per-
son, for the traveling accommodation or transportation of any
person or property or for the transmission of any message or com-
munication; or

(b) Any public officer who asks for or accepts from any person
or uses in any manner or for any purpose any free pass or frank,
or any privilege withheld from any person for the traveling
accommodation or transportation of any person or' property or, for
the transmission of any message or, communication ; or

(c) Any public utility or agent or officer thereof' who offers of
gives for any purpose to any public officer or, to any person at the
request or for the advantage of such officer, any frank or, any privi-
lege withheld from any person for any product or service pro-
duced, transmitted, delivered, furnished or, rendered or to be pro-
duced transmitted, delivered, furnished or rendered by any public
utility, or any free product or service whatsoever ; or

(d) Any public officer who asks for or accepts or uses in any
manner or for any purpose any frank or privilege withheld from

946.12 Misconduct in public office. Any public officer
or public employe who does any of the following is guilty of 'a
Class E felony :

(1) Intentionally fails or refuses to perform a known manda-
tory, nondiscretionary, ministe rial duty of the officer's or
employe's office or employment within the time or in the manner -
required by law ; or

(2) In the officer's or employe's capacity as such officer or
employe, does an act which the officer or employe knows is in
excess of' the officer's of employe's lawful authority or which thee
officer or employe knows the officer or employe is forbidden by
law to do in the officer's or employe's official capacity ; or

(3) Whether by act of ' commission or omission, in the offi cer's
or employe's capacity as such off icer or employe exercises a dis-
cretionaiy power in a manner inconsistent with the duties of the
officer's or, employe's office or employment or the rights of other s
and with intent to obtain a dishonest advantage for the officer or
employe or another; or

(4) In the officer's- or, employe's capacity as such officer or
employe, makes an entry in an account or record book or return,
certificate, report or, statement which in a material respect the offi -
cer lot- employe intentionally falsifies ; of

(5) , Under ' color of:-the officer's of employe's office or employ-
ment intentionallyy solicits or accepts for the performance of any
service or duty anything of value which the officer or employe
knows is greater or less than is fixed by law.

History: 1977 ,c 173 ; 1993 a 486 .
Sub. . (5) prohibits misconduct in public office with constitutional specificity . Ryan

v State, 79 W (2d) 83, 255 NW (2d)- 910''
Sub. (3) applies to conupt act under color of office and under de facto powers con-

ferred by practice and usage Person not a public officer maybe charged with party
to the came of official misconduct State v . Tronca, 84W (2d) 68,267N W (2d) 216
(1978) .

On-duty prison guard did not violate (2) by fornicating with prisoner in cell , . State
v. . Schmit, 115 W (2d) 657, 340 NW (2d) 752 (Ct. App , 1983).

946.13 Private interest in public contract prohib-
ited . (1) Any public officer or public employe who does any of
the following is guilty of a Class E felony :

(a) In the officer's or employe's pr i vate capacity, negotiates or
bids for or enters into a contract in which the officer or employe
has a'pti vate pecuniary interest, direct or indirect, if of the same
time the officer or employe is authorized or, required by law to par-
ticipate in the officer' s or employe's capacityy as such officer ' o f
employe in the making of' that contract or, to perform in regard to

(b) Exposes to public view a flag upon which has been placed
or attached a word, mark, design, or advertisement not properly
a part of such flag ; or

(c) Manufactures or exposes to public view an article of mer-
chandise or, a w r apper or receptacle for merchandise upon which
the flag is depicted ; or

(d) Uses the flag for commercial advertising purposes . .
(2) This section does not apply to flags depicted on written or '

printed documents oz ' periodicals or on stationery, ornaments, pic-
tures, or, jewelry, provided there are no unauthorized words o f
designs: on such flag and provided the flag is not connected with
any advertisement ..

(3) In this section "flag" has the meaning designated in s ..
946 . . 05 ,

History : 1977 c 1 '73 .
See note to Art . I, sec . 3, citing Silence v . State of Washington, 418 US 405 ..
Washington flag desecration statute held unconstitutional in Silence, when applied

to a mere display of an altered flag in the absence of a disturbance of the peace, was
identical in all essential ways to this section . Kosec v. County of Price ; 834 F Supp, .
305 (1993) ..

BRIBERY AND OFFICIAL MISCONDUCT .

any person for any product or service produced, transmitted,
delivered, furnished or rendered by any public utility..

(2) In this section :
(a) "Free pass" means any form of' ticket or mileage entitling

the holder to travel over any part of a railroad or other public trans-
portatiori s̀ystem and issued to the holder as a gift or in considera-
tion or partial consideration of' any service performed or to be per-
formed by such holder; except that it does not include such ticket
or mileage when issued to an employe of the railroad or , public
transportation system pursuant to a contract of employment and
not in excess of the transportation r i ghts of other employer of the
same class and seniority, nor does it include free transportation to
police officers or fire fighters when on duty ;

(b) "Privilege" has the meaning designated under s. . 1140 ;
(c) "Public utility" has the meaning designated in s . . 196 .01(5)

and includes a telecommunications carrier, as defined in s . 196,01
(BTri).

(3) This section does not apply to notaries public and regular
employer or pensioners of arailcoad or other public utility who
hold public offices for- which the annual compensation is not more
than $300 to whom no passes or privileges are extended beyond
those which are extended to other regular employer or pensioners
of'such corporation .

History: 1 975 c 93 ; 1977 c 1 73 ; 1 98 5 a 1 3 5 ; 1 993 a 49 6. .
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(9) Subsection (1) does not apply to the member of a local
committee appointed under s . . 144 .445 (7) (a) acting as a member
of that committee in negotiation, arbitration or ratification of
agreements under s. 144..445 . .

(10) Subsection (1) (a) does not apply to a member of a private
industry council or a state job training coordinating council
appointed under the job training partnership act, 29 USC 1 .512 . .

(11) Subsection (1) does not apply to an individual who
receives compensation for services as a public officer or public
employe of less than $10,000 annually, exclusive of advances or
reimbursements for expenses, merely because that individual is a
partner, shareholder or employe of'a law firm that serves as legal
counsel to the public body that the officer or employe serves,
unless one of'the following applies :

(a) The individual has an interest in that law firm greater than
2% of its net profit or loss. .

(b) The individual participates in making a contract between
that public body and that law firm or exercises any official discre-
tion with respect to a contract between them . .

(c) The individual's compensation from the law firm directly
depends on the individual's procurement of`business with public
bodies.

History : 1971 c . 40 s: 93 ;1973 a 12 s .3'1 ;19'73 c . 50,265; 1977 c 166,173 ;1983
.a 282; 1987 a, 344, 378 ; 399 ; 1989 a 31, 232 ; 1993 a . 486

Conviction of a county board member of violation of (1) by accepting a job as air-
pott manager at a time when he was a member of the county board, which was a
cosponsor and co-owner of the airport, is reversed under evidence that he was
appointed pursuant to advice and approval of the county corporation counsel . . State
v . Davis, 63 W (2d) 75, 216 NW (2d) 31 :

Sub . ( 1 ) (b) is strict liability offense, without element of corrupt motive State v
Stoelu, 134W (2d) 66, 396 NW (2d) 177 (1986)

County board memberr employed by engineering and survey firm may have possi-
ble conflict of interest in public contracts .. 60 Atty Gen 98

A member of the Wisconsin board of vocational, technical and adult education may
not bid on and contract for the construction of a building project for a vocational-
technical district which would entail expenditures exceeding $2,000 in any year,
where availability of federal funds for use on such project is subject to his approval
as a member of such board 60 Atty. Gen 310:

Discussion of conflicts arising from election of a school principal to the office of
alderman. 60 Arty Gen : 367 ..

Appointm~nt of counsel for indigent involves a public contract 62Atry Gen 118,
County supervisor who is pharmacist probably does not violate this section in fur-

nishingprescription services to medicaid patients where state is solely liable for pay-
.ment 64 Arty Gen. 108

Marital property law,doesn't change applicability of this section to member of gov-
emmenta] body when that body employs member's spouse . 76 Atty . Gen . 15

Applicability of this section discussed 76 Atty . Gen . 1'78 .
Applicability of this section discussed 76 Atty . Gen 278.
Sub. (1) (a) may be violated by members of Private Industry Councils when private

or public entities of which they are executives, directors or board members receive
benefits under the Job Training Partnership Act 77 Atty Gen . 306 ..

946.14 Purchasing claims at less than full value.
Any public officer' or public employe who in a private capacity
directly' or indirectly intentionally purchases for less than full
value or discounts any claim held by another against the state or,
a political subdivision thereof or against any public fund is guilty
of a Class E felony

Hi story : 1977 c 173 .

946 .15 Public construction contracts at less than
full rate . (1) Any employer, or any agent or employe of an
employer ; who induces any person employed pursuant to a public
cp;;r. anc± as defined ,'_n_ S . 66 2 9 ll_1 lc1 or employed on a project on
which a prevailing wage rate has been established by the depart-
ment of industry, labor and human relations underr s 66 293 (3) to
give up, waive or return any part of the compensation to which that
person is entitled under his or her' contract of'employment or under
the prevailing wage determination made by the department is
guilty of a Class E felony .

(2) Any per-son'employed pursuant to a public contract as
defined in s ; 66.29 (1) (c) or employed on a project on which a pre-
vailing wage has been established by the department of industry,
labor and human relations under s b6 .293 (3) who gives up,
waives or returns to the employer or agent of the employer any
part of the compensation to which the employe is entitled under
his or her contract of employment or' under the prevailing wage

that contract some official function requiring the exercise of
discretion on the officer's or employe's part ; or

(b) In the officer's or employe's capacity as such officer or
employe, participates in the making of 'a contract in which the offi-
cer or employe has a pr ivate pecuniary interest, direct or indirect,
or, performs in regard to that contract some function r equiring the
exercise of discretion on the officer's or employe's part . .

(2) Subsection (1) does not apply to the following :
(a) Contracts in which any single public off i cer or employe is

privately interested that do not involve receipts and disbursements
by the state or its political subdivision aggregating more than
$7,500 in any year,

(b) Contracts involving the deposit of public funds in public
depositor i es ; or

(c) Contracts involving loans made pursuant to s . 67 . . 12 ; or
(d) Contracts for' the publication of legal notices required to be

published, provided such notices are published at a rate not higher
than that prescri bed by law ; or

(e) Contracts for the issuance to a public officer or employe of
tax titles, tax certificates, or instruments representing an interest
in, or secured by, any fund consisting in whole or in part of ' taxes
in the process of collection, provided such titles, certifi cates, or
instruments are issued in payment of salary or- other obligations
due such officer of`employe ; or

(f) Contracts for the sale of bonds or - securities issued by a
political subdivision of the state ; provided such bonds or securi -
ties are sold at a bona fide public sale to the highest bidder and the
public officer' or employe acquiring the private interest has no duty
to vote upon the issuance of the bonds or secur i ties .

(g) Contracts with, or tax credits or payments received by, pub-
lic officers or, employes for wildlife damage claims or , abatement
under s . 29 598, for` farmland preservation unde r ss . 7109 (11)
[subch IX of ch . 71)] and 91 : 13, soil and water resource manage-
ment under s . .92 14, soil erosion control under s.: 92,10, 1985
stats ,; animal waste management under s , 92 . 15, 1985 stats. ;and
nonpoint source water pollution abatement under ' s . 144.. 25.
NOTE: The bracketed language indicates the correct cross-reference..
(3) A contract entered into in violation of this section is void

and the state or the political subdivision in whose behalf the con-
tract was made incurs no liability thereon

(4) In this section "contract" includes a conveyance . .
(5) Subsection (1) (b) shall not apply to a public officer or pub-

lic employe by reason of his or , hher holding not more than 2% of
the outstanding capital stock of a corporate body involved in such
contract:

(6) Subsection (3) shall not apply to contracts creating a public
debt, as defined : in s 18 01 (4), if ' the requirements of' s 18,141(l)
have been met . No evidence of indebtedness, as defined in s .
18 01 (3), shall be invalidated on account of a violation of this sec-
tion by a public officer . oc public employe, but such officer or
employe and the. surety on the officer's or employe's official bond
shall be liable to the state for any loss to it occasioned by such
violation.

(7) Subsection (1) shall not apply to any public officer of pub-
lic ..y^ :..̂je who receives compensation the officer's n_r
employe's services as such officer or employe, exclusive of
advances or'. reimbursements for expenses, of' less than $10,000
per year, merely by reason of his or her being a director, officer,
employe, agent or attorney of or for a state or, national bank, sav-
ings bank of trust company, or any holding company thereof '., This
subsection shall not apply to any such person whose compensa-
tion by such financial institution is directly dependent upon pro-
curing public business .. Compensation determined by longevity,
general quality: of- work or the overall performance and condition
of such financial institution shall not be deemed compensation
directly dependent upon procuring public business,.

(8) Subsection. (1) shall not apply to contracts or transactions
made or consummated or bonds issued under s .. 66 . 521 ;
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946.41 Resisting or obstructing officer. (1) Whoever
knowingly resists or obstructs an officer while such officer is
doing any act in an official capacity and with lawful author ity, is
guilty of 'a Class A misdemeanor.

(2) In this section:,
(a) "Obstructs" includes without limitation knowingly giving

false information to the officer o f knowingly placing physical evi-
dence with intent to mislead the officer' in the performance of his
or her duty including the service of any summons or civil process .

(b) "Officer" means a peace officer or other public officer or
public employe having the authority by virtue of the off 'icer's or
employe's ' of'fice or employment to take another into custody.

(2m) Whoever violates sub . (1) under all of ' the following cir-
cumstances is guilty of a Class D felony :

(a) The violator gives false information or places physical evi-
dence with intent to mislead an officer.

(b) At a cr iminal trial, the b ier of fact considers the false infor-
mation or physical evidence:

(c) The trial results in the conviction of an innocent person ..
(3) Whoever by violating this section hinders, delays or pre-

vents an officer from properly serving or executing any summons
or civil process; is civilly liable to the person injured for any actual
loss caused thereby' and to the officer or the officer's superior for
any damages adjudged against either of ' them by reason thereof ' .

History: 1977 c: 173 ; 1983 a 189 ; 1989 a 121 ; 1993 a . 486.
State mustprove that accused knew officer wasactingin official capacity and knew

officer Was acting with lawful authority when accused allegedlyy resisted or
obstructed officer: State v. Lossman, 118 W (2d) 526, 348 NW (2d) 159 (1984) .. .

Defendant's refusal to identify self did not obstruct officer . State v Hamilton, 120
W (2d) 532, 356 NW (2d) 169 (1984) .

Knowingly providing false. information with intent to mislead is obstruction as
matter of law; State v . Caldwell, 154 W (2d)' 683, 454 NW (2d) 13 (Ct App . 1990) ..

946.42 Escape . (1) In this section :
(a) "Custody" includes without limitation actual custody of an

institution, including a secured juvenile correctional facility, a
secure detention facility, as defined under s : 48 02 (16), or a j uve-
nile portion of a county jail, or of a peace officer- or institution
guard and constructive custody of ' prisoners and juveniles subject
to an order , unders. 48,34 (4m) temporarily outside the institution
whether' for the purpose of wo rk school, medical care, a leave
granted under s:. 303 . .068, a temporary leave or , furlough granted
to a juvenile or otherwise . Under s 303 . 08 (6) it means, without
limitation, that of the sherif f of the county to which the prisoner
was transferred after conviction.. "Custody" also includes the cus-
tody by the.department of health and social services of 'a child who

(b) A magistrate ;
(c) A judge, referee or court commissioner ;
(d) An administrative agency or arbitrator authorized by stat-

ute to determine issues of fact ;
(e) A notary public while taking testimony for use in an action

or proceeding pending in court ;
(f) An officer- authorized to conduct inquests of the dead ;
(g) A grand jui y ;
(h) A legislative body or committee,
(2) It is not a defense to a prosecution under this section that

the perjured testimony was corrected or retracted
History : 1977 c . 173 ; 1979 c 110.
Aibiuaror selected from list provided by WERC is authorized by s . 111 :10 to azbi-

hateasprovidedinch .298,1977stats [now ch, 7881 and so is "authorized by statute"
within meaning of s . 946 31 (i) (d), iaycon School of Art & Design v, wERC, 82
W (2d) 324, 262 NW (2d) 218

Perjury prosecutions after acquittals 'Shellenberger 71 MLR '703 (1988),

946.32 False swearing . (1) Whoever does either' of the
following is guilty of a-Class D felony :

(a) Under' oath or affirmation makes or subscribes a false state-
ment which he or, she does not believe is true, when such oath or
affirmation is authorized or required by law or is required by any
public officer or governmental agency as a,prerequisite to such
officer or agency taking some official action .. .

(b) Makes or subscribes 2 inconsistent statements -under oath
or affirmation in regard to any matter respecting which an oath or
affirmation is, in each case, authorized or required by law or

determination made by the department is guilty of a Class C mis-
demeanor. .

Hi s tory : 1979 c 269.

946.16 Judicial officer collecting cla ims. Any judicial
officer who causes to be brought in a court over which the officer
presides any action or proceeding upon a claim placed with the
officer as agent or attorney for- collection is guilty of a Class B mis-
demeanor..

History : 1977 c 1'73 .

946 .17 Corrupt means to influence legislation ; dis-
closure of interest. Any person who gives or agrees or offers
to give anything of value to any person, for the service of such per-
son or of'anyotherperson in procuring the passage or defeat of'any
measure before the legislature or before either house or' any com-
mittee thereof, upon the contingency or condition of'the passage
of defeat of'the measure, or' who receives, or agrees to receive any-
thing of value for such service, upon any such contingency or
condition, or who, having a pecuniary or other interest, or acting
as the agent or attorney of any person in procuring or attempting
to procure the passage or defeat of any measure before the legisla-
ture or beforee either house or' any committee thereof', attempts in
any manner to influence any member o#' the legislature for' or
against the measure, without first making known to the member
the real and true interest he or she has in the measure, either per-
sonally or as such agent or attorney, is guilty of a class A misde-
meanor

History : 197'7 c 218 s 1 ; Stats 19177 s 946 17;-1993 a 213.

946 .18 Misconduct sections apply to all public offi-
cers. Sections 946 .10 to 946 17 apply to public officers,. whether
legally constituted or exercising powers as if legally constituted ..

Hi stor y: 19'1'7 c 278; 1979 c 110.. .

PERJURY AND FALSE SWEARING ..

946 .31 Perjury. (1) Whoever under oath or affirmation
orally makes a false material statement which the person does not
believe to be true, in any matter, cause, action or proceeding,
before any of the following, whether legally constituted or exer-
cising powers as if legally constituted, is guilty of 'a Class D fel-
ony:

(a) A court ;

required by any public officer or governmental agency as a pre-
requisite to such officer or agency taking some official action,
under ' circumstances which demonstrate that the witness or sub-
scriber- knew at least one of the statements to be false when made ..
The period of limitations within which prosecutionn may be com-
menced runs from the time of ' the first statement. .

(2) Whoever under oath or affirmation makess or subscr i bes a
false statement which the person does not believe is true is guilty
of a Class A misdemeanor,

History : 1977 c 173 ; 1993 a . 486
This section also applies to oral statement . Mere fact that statement is permitted

bylaw does not mean it is "authorized bylaw" within meaning of (1) (a). State v
Devitt, 82 W (2d) 262, 262 NW (2d) 73 .

INTERFERENCE WITH LAW ENFORCEMENT ..

946.40 Refusing to aid off icer. (1) Whoever, without
reasonable excuse; refuses or fails, upon command, to aid any per-
son known by the person to be a peace officer is guilty of a Class
C misdemeanor.

(2) This section does not apply if under the circumstances the
officer was not authorized to command such assistance . .

History : 1977'c . 1 73.
S ee note to 3 43 . 305,' c iting 6 8 Atty. Gen 20 9.
In certain ci rcumstan ces peace offi cer may command me dical s taff' at hospital or

c linic to ga ther evi den ce from sexu al assault v i ctim.. 72 Atty. G en .. 107 ..
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(3) A person in custody who intentionally escapes from cus-
tody .underany of'thefollowing circumstances is guilty of a Class
D felony :

(a) Pursuant to a legal arrest for, lawfully charged with or con-
victed of or! sentenced for a clime .

(b) Lawfully taken into custody under s .. 48 .19 for, or lawfully
alleged or- adjudged under ch . . 48 to be delinquent on the basis of
a violation of a criminal law

(c) Subject to a disposition under s . . 48 34 (4m) .
NOTE: Par. (c) isamended eff. 7-1-95 by 1993 Wis.. Act 385 to read :
(c) Subject to a d ispos ition under s. 48.34 (4m), to a pla cem e nt und er s. 48357

(4) or to afterca r e revo c ation und er s. 48 .357 (5) (e)..
NOTE:Pay . (c), as affected by 1993 Wis.Act 385, is amended eM 12-1-95 by

1993 Wis. A c t 377 to read :
(c) Subject to a dis posi tion under s .. 48.34 (4g)or (4m), to a pl acement under

s .. 48. 357 ()",or to aftercare r evocation und e r s, 48.357 (5) (e) .

(d) Subject to an order under s .. 48 : . .366 .

946.43 Assaults by prisoners. Any prisoner confined to
a state prison or other, state, county or- municipal detention facility
who intentionally does any of the following is guilty of a Class C
felony :

(1) Places an officer-, employe, visitor or another' inmate of
such prison or institution in apprehension of'an immediate battery
likely to cause death or great bodily harm ; or

is placed in the community under corrective sanctions supervision
under s . 48 . .533 . It does not include the custody of a probationer
or parolee by the department of corrections or a probation or
parole officer or the custody of 'a person who has been released to
aftercare supervision under ch 48 unless the person is in actual
custody .,
NOTE: Pan (a) is am end ed eff. 7-1-95 by 1993 Wis . Act 385 to r ead :
(a) "Custody" includes without limitation actual custody of an institution,

i n c luding a secured juve nile correctional facility, a se cu red etention facility, as
de fined under , s. 48. 02 (16), or, a ju venile porti on of a county ja il, o r of a peace
offi cer or, institution guard and constructive cu stody of prison e r s and juveniles
subject to an ord er under, s.. 48. 34 (4m), 48357 (4) o r (5) (e) or, 48366 temporar ily
outside the ins titution whethe r for, the pu rpose of wor k, scho ol, medical care, a
leave gran ted under, s. 303.068 , a temporary leave oc . fuclough granted to a ju ve-
nile or other wise,.. Und e r s . 303 .08 ( 6) it mean s, without limitation, that of th e
sheriff of the county to whi ch the pris oner was trans ferred after convict ion.
"Cu stody" also includes the cu s tody by thedepartment of h ealth and so c ial ser-
vices of a child who is placed in th e communi ty under corrective s anctions super-
vision under, s. 48. 533. It does not include the custody of a probationer- or, parole e
by the department of corrections or aprobation or' parole officer o r the custody
of a p ers on who has be e n rel eased to aftercare supervision under ch. 48 unless
the pers on i s in actual c u stody„
NOTE: Par, (a), as affected by 1993 Wis . Act 385, is amend ed eff. 12-1-95 by

1993 Wis. A ct 377 to re ad :
(a ) "Custody" includes without limitation actual custody of an institution ,

i n cluding a secured juv enil e correctional facility, a secured etention facility, as
defined under s . 4802 (16), or a ,j u venile po rtion of a county jail, or of a peace
offi ce r or i nstitution guard and const ructive cu s tody of p r isoners and juveniles
subject to an o r d er under, s.. 48. 34 (4m), 48 ..357 (4) or, (5) (e) or 48366 temporarily
outsid e the ins titution wheth er for the pu r pose of wor k, school, m edical care, a
leavegranted und eFs. 303..068 , a temporary le av e "or' furlough granted to a juve -
nile or other wise. Und e r s . 303. 08 (6) it m e ans, without limi tation, that of th e
sheriff of the county to whichh th e pris oner was transferred after conv iction..
"Cu stody" al so includ es the cu s todyby the department of h ealth and social se[ -
v i ce s ofa child who is plac ed in th e community under, cor recti ve sanctions super-
vision under s. 48.5313 and custody by th edepartment of corrections of a person
who is placed in the community under youthful offender supervision under, s.
48.537. It do es not include the custody of a probationer or' parolee by the d epart-
ment of corr ections or, a probation or, parole offic e r, oor, the cus tody of a pe r son
who has been releas ed to aft ercare s upervis ion und er ch . 48 unl ess the person is
in actual custody.

(b) "Escape" means to leave in any manner without lawful per-
mission of authority . .

(c) "Legal arrest" includes without limitation an arrest pursu-
ant to process fair, on its face notwithstanding insubstantial iiregu-
laiities and also includes taking a child into custody under s .
48 . .19 .

(2) A person in custody who intentionally escapess from cus-
tody under any of'the following circumstances is guilty of a Class
A misdemeanor:

(a) Pursuant to a legal arrest for- or lawfully charged with, or
convicted of a violation of'a statutory traffic regulation, a statutory
offense for- which 'the penalty is a forfeiture or a municipal ordi-
nance

(b) Lawfully taken into custody under s 48,19 for a violation
of or lawfullyy alleged or adjudged under ch . 48 to have violated
a statutory traffic regulation, a'statutory provision for which the
penalty is a forfeiture or a municipal ordinance .

(c) Pursuant to a civil arrest or body execution ..

(e) In custody under the circumstances descr i bed in sub.,, (2)
and leaves the state to avoid apprehension . Leaving the statee and
failing to return is prima facie evidence of intent to avoid appre-
hension .

(f) Pursuant to a legal arrest as a fugitive from justice in another
state . .

(g) Committed to the department of health and social services
under ch:` 971 or 975

(4) A court shall impose a sentence under this section consec-
utive to any sentence previously imposed or whichh may be
imposed for any crime or of'f'ense for which the person was in cus-
tody when he or she escaped ,

History: 1971 c: 164 s .' 89; 19'75 c . 39; 1977 0. - 1 '73, 312, 354, 418 ; 1985 a 320 ;
1987 a , 27,238,352 ;1987 a 403 ss 238,2.39,256 ; 1989 a . 31 ; 1993 a 16,377,385,
491

- . There: is no denial of equal protection in the punishment under (3) (d) : of ' persons
committed under the sex crimes law where persons civilly committed wenot subject
to the same statute, because although both have a need for specialized care and treat-
ment; only defendants convicted of crimes and recommended for commitment by the
H&SSdepartment may be sentenced under the Sex Climes Act, thus affording aratio-
nal basis for the disparate treatment State v Neutz, 69 W (2d) 292, 230 NW (2d) 806 .

In the case of a probationer under the supervision of the H&SS department, the cus-
tody required by sub . . (5) (b), 1983 stats [now sub : (1) (a)], as a predicate to escape
excludes "conshuctive custody," which connotes a mere power, legal or physical, of
imprisoning and is limited to "actual custody," which includes imprisonment or phys-
ical detention ; but a probationer may be in both constructive and actual custody, and
the fact thathe is in constructive custody does not preclude the possibility of an escape
from actual custody , State v Schaller, 70 W (2d) 107, 233 NW (2d) 416

Defendant's escape under the work-release statute, 56 .065, was an escape under
s 946 42 (3) . Brown v. State, 73 W (2d) 703, 245 NW (2d) 670 .

Because an individual committed under ch. 975 has not been sentenced within the
meaning, of (4) ;', a sentencee for an escape from commitment custody need not be
served consecutive to the commitment. State v Hunge:ford, 76,W (2d) 171, 251 NW
(Z d) 9
Sentence for escape conviction may be consecutive, to sex crime commitment

State v . Kruse, 101 W (2d) 387,305 NW (2d) 85 (1981)
It isn't necessary to leave physical boundaries of institution to complete act of

"escape" State v , Sugden, 143 W (2d)'728, 422 NW (2d) 624 (1988) .
Under Sub (5) '(b) ; 1985 stars , [now sub . (1) (a)] ; individual is "in custody" once

freedom of movement is restricted ; one lawfully arrested may not leave without per-
mission . State v, Adams, 152 W (2d) 68, 447 NW (2d) 90 (Ct : App. . 1989).
A person can be "5n custody" without being under "legal azrest" ; but a person can-

not beunder "legal arrest'." without being "in custody" . State v Hoffman, 163 W (2d)
752, 472 NW (2d) 558 (Cf App 1991) .

Traffic regulation under (2) (a) does not include any offense punishable as a dime .
State v , Beasley, 165 W (2d) 9' 7, 47' 7 NW (2d) 57 (Ct , App . . 1991) ,

946.425 Failure to report to jail . (1) Any person who
is subject to a series of periods of impr isonment under s 973,03
(5) (b) and who intentionally fails to report to the county , jail as
required under the sentence is guilty of a Class D felony .

(1 m) (a) Any person who receives a stay of execution of a
sentence of imprisonment of less than 10 days to a county , jail
under s: 973,15 ' (8) (a) and who intentionally fails to repo rt to the
county jail as required under the sentence is guilty of ' . a Class A
misdemeanor ,

(b) Any person who receives a stay of execution of a sentence
of imprisonment. . of l0 or : more days to a county jail under s .
973 15 '(8) (a) and who intentionally fails to report to the county
jail as required under , the sentence is guilty of a Class D felony.

(2) A court shall impose .a sentence under this section consec-
utive to any sentence previously imposed or that may be imposed
for any cr i me or offense for which the person was sentenced under
s' ; 973 .03' ( 5) (b) or 973.. 15 . (8) (a) .

' (3) A prosecutor may not charge a person with violating both
subs (1) and (lm) regarding the same incident or' occurrence . .

History : 1989 a 85 ; 1993 a . 273 .
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(2) Confiness or restrains an officer, employe, visitor or
another inmate of such prison or institution without the person's
consent..

Histo ry : 19177 c.. 173, 273 .

946.44 Assist i ng or permitting e scape. ( 1) Whoever
does the following is guilty of a Class D felony :

(a) Any officer or employe of'an institution where prisoners are
detained or any officer' or employe providingg corrective sanctions
supervision under s. 48,533 who intentionally permits a prisoner
in his custody to escape; or,
NOTE: Pan (a) is amended eff. 12-1-95 by 1993 Wis. Acts 377 and 486 to read :
(a) Any office r, oor, employe of an institution wheree prisoner s are detained or'

any officer' or employ e providing corrective sanc tions s uperv i sion under s.
48.533 or, youthful offender supervision under s . 48537 who intentionally per-
mit s a prisoner in the officer's or employe's custod y to escap e; or

(b) Whoever with intent to aid any prisoner to escape from cus-
tody introduces into the institution where the prisoner is detained
or transfers to the prisoner anything adapted or useful in making
an escape .. : :

(1 g) Any public officer or public employe who violates sub . .
(1) (a) or (b) is guilty of 'a Class C felony,

(1m) Whoever intentionally introduces into an institution
where prisoners are detained or transfers to a prisoner any firearm ;
whether ioaded .or unloaded, or any article used or fashioned in a
manner to lead another peison to believe it is a firearm, is guilty
of a'Class C felony

(2) In :this section :
(a) "Custody" has the meaning designated in s 946 .42 (1) (a) .
(b) "Escape" has the meaning designated in s . 946 42 (1) (b) .
(c) "Institution" includes a secured juvenile correctional facil-

ity.
(d) "Prisoner" includes a person who is committed to the cus-

tody of'the department of'health and social services under s . 4
(4m) or who is subject to an order under s 48 .366
NOTE: Par. (d) is amend e d eff: 7-1-95 by 1993 Wis.. Act 385 to read :
( d) "Prisoner 11 in clud es a person who is placed in asecured cor r ectional facil-

ity under, s. 4834 (4m )or 48. 357 (4) or (5) (e) or who i s subject loan order under,
ss .49,366.
NOTE: Pac e (d), a s affe c ted by 1993Wis., Act 385 , i s amended eff. 12- 1-95 by

1993 Wis. Acts 377 and 491 to read :
(d) "Pris oner" i nc ludes a per son who is committed to the cu stody of the

department of roc sections under, s. 48, 34 (4g) or, pla ced in a secured correctional
fa cil ity under s. 48.34 (4m) of 48 .357 (4) or (5) ( e ) or who is subject to an order '
unde r s. 48..366 .

History : 1977 d 1'73;1985 a, 320;1987 a.Z7,236,238,403 ; 1989 a 31,107; 1993
a . 16, 377, 385, 486, 491

946.45 Negligently allowing escape . (1) Any officer
or employe of an institution where prisoners are detained or any

,,,officer of employe providing corrective sanctions supervision
under s . 48,533 who, through his or her neglect of duty, :allows a
prisoner in his or her custody to escapee is guilty of a Class B mis-
demeanor.
NOTE: Sub.. (1 ) i s amended eff. 11r1=95 ' by 1993 Wis. Act 377 to read:
(1) Any officer- or, employe of an institution where prisoners ared e tained o r

any, officer, or employe ` providing, corrective sanctions supervision under ' s.
48 . 533 or y outhful offender, supervi s ion under, s. 48.537 who, th rough his or, her
neglect ofduty, allowsa prisoner- i n his ox, her- custody to escape i s guilty ofa Class
B misdemeanor.

,~, In this secti,
(a) "Custody" has the meaning designated in s . 946 ;42 (1) (a) ..
(b) "Escape" has the meaning designated in s . . 946 42 (1) (b)..
(c) "Institution" includes a secured,juvenile correctional facil-

ity .
(d) "Prisoner" includess a person who is committed to the cus-

tody of the department of health and social services under s. 48 .. .34
(4m) or who is subject to an order under s 48 366 .
NOTE: Par. (d ) i s am e nded eff. 7- 1-95 by 1993 Wis . Act 385 to read :
(d) "P ri soner" includes a person who i s placed in a secured correctional facil-

ity under's . 48 .34 (4m) or,; 48. 35Z (4) o r, (5 ) ( e) or who i s s ubj ect to an orderund e r'
s .48.366.
NOTE : Par : (d), as affected by 1993 Wis. Act 385, is amended eff. 12 -1-95 by

1993 `Wis. Acts 377 and 491 to read:

946 .48 Kidnapped or missing persons ; false infor-
mation . (1) Whoever sends ; delivers, or causes to be trans-
mitted to another any written or oral communication with intent
to induce a false belief that the sender has knowledge of the where-
abouts, physical condition, or terms imposed upon the return of a
kidnapped of missing person is guilty of a`C1ass D felony

(2) Violation of this section may be prosecuted in either the
county where the communication was sent or' the county in which
it was received.
History : 1977 c .. 173

946 .49 Bail jumping . (1) Whoever, having been released
from custody under ch. 969, intentionally fails to comply with the
terms of his of her bond -is :

(a) If'the offense with which the person is charged is a misde-
meanor, guilty of 'a Class A misdemeanor .

(b) If'the offense with which the person is charged is a felony,
guilty of a Class D felony.

(2) A witness for whom bail has been required under s 969 01
(3) is guilty of 'a Class E"felony for failure to appear, as provided ..

` History : 1977 c 1'73 :
Under (1) charge underlying bail-Jumping charge is not lesser-included offense

and punishment for both does not offend double -jeopardy protection . State v Nel-
son, 146 W (2d) 442, 432 NW (2d) 115 (Ct App . 1988) .

Conviction under this section resulting from the conviction for another clime com-
mitted while released on bail does not constitute double jeopardy . State V West, 181
W (2d) 792, 510 NW (2d) (Ct, App 1993),

(d), "Prisoner" includes a p erson who is committed to th e c u stody of the
d e partment of corrections und er s . 48,34 (4g) or placed in a secui ed correcti ona l
fac ility under s. . 48.34 (4m) or 48„3 57 (4) or (5) (e) or who i s s ubj ect to an order
under s. 48.366 .
History: 1977 c 173 ; 1985 a. 320 ; 1987 a 27, 238 ; 1989 a 31, 107 ; 1993 a 16,

377, .385, 491,

946.46 Encouraging violation of probation or
parole. Whoever intentionally aids or encourages a parolee or
probationer- or any person committed to the department of'coi7ec-
tions or the department of health and social services by reasonn of
crime of delinquency to abscond or violate a term or condition of
parole or' pr'obation is guilty of a Class A misdemeanor .
NOTE: This sec tion is amend e d eff. 7- 1 -95 by 1993 Wi s. A ct 385 to read :
946.46 ENCOURAGING VIOLATION OF PROBATION OR PAROLE.

Whoeve r intentionally aidsor encourages a parolee or ptn bationer'or any per-
son committed to the custody or sup ervision of the department of corrections,
the depa r tment of h ealth and s ocial ser vices or ' a county departm ent under s. .
46 .215, 46 ,22 o r 46 :23 by reas on of crime o rdelinquency to abscond or viol ate
a term or condition bf' parole or, prob ation is guilty ofaClass A mi sdemeanor. .

Histor y: 1971 c 164 s 89 ; 1977 c . 173 ; 1989 a 31, 107 ; 1993 a 385

946 .47 Harboring or aiding felons . (1) Whoeverr does
either of'the following is guilty of a Class E felony :

(a) With intent to prevent the apprehension of a felon, harbors
or aids him or her; or

(b) Withh intent to prevent the apprehension, prosecution or
conviction of a felon, destroys, alters, hides, or disguises physical
evidence or places false evidence . . .

(2) As used in this section "felon" means either of'the follow-
ing.

(a) Apecson who commits an act within thejuiisdiction of this
state which constitutes a felony under the law of this state ; or

(b) A person who commits an act within the ,jurisdiction of
another, state which is punishable by imprisonment for one year or
more in a state prison or penitentiary under the law of that state and
would, if committed in this state, constitute a felony under the law
of this state ..

(3) This section does not apply to the felon or the felon's
spouse, parent, grandparent, child, grandchild, brother or sister by
consanguinity or affinity of such felon.

Hi s to ry: 1977 c 173; 1993 a 486 .
Person may be "f81on" under (2) (a) even though not convicted of felony, State v .

Jones, 98 W (2d) 679, 298 NW (2d) 1 00 (Ct App . 1980) . .
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946 .60 Destruction of documents subject to sub-
poena . (1) Whoever' intentionally destroys, alters, mutilates,
conceals, removes, withholds or transfers possession of a docu-
ment, knowing that the document has been subpoenaed by a court
or by or, at the request of a district attorney or the attorney general,
is guilty of'a Class E felony .

(2) Whoever` uses force, threat, intimidation or deception,
with intent to cause or induce another person to destroy, alter,
mutilate; conceal ; remove ; withhold of transfer' possession of a
subpoenaed document, knowing that the document has been sub-
poenaed by a court or by or at the request of a district attorney or
the attorney general, is guilty of 'a Class E felony . .

(3) It is not a defense to a prosecution under' this section that :
(A), The document would have been legally privileged or inad-

missible in evidence . .
(b) The subpoena was directed to a person other than the

defendant.
His tory: 1981 c 306

946.61 Bribery of witnesses . (1) Whoever does any of
the following is guilty of a Class p felony :

(a) With intent to induce another, to refrain from giving evi-
dence or testifying in any civil or criminal matter before any court,
judge, `grand jury, magistrate, court commissioner, referee or
administrative agency authorized by statute to determine issues of
fact,, transfers to him or her or on his or her behalf', any property
or any pecuniary advantage ; or

(b) Accepts any property or any pecuniary advantage, know-
ing that such property or pecuniary advantage was transferred to
him or her or on his or her' behalf with intent to induce him of her
to refrain from giving evidence of testifying in any civil or crimi-
nal matter before any court, judge grand jury magistrate, court
commissioner, referee, or administrative agency authorized by
statute to determine issues of fact .

(2) This section does not apply to a person who is charged withh
a crime, or any person acting in his or her behalf, who transfers
property to which he or she believes the other is legally entitled ..
H istory: 1977 c . 173; 1979 c 175 ; 1993 a. 486
A conviction under this section cannot be sustained where the evidence shows the

defendant only transferred property to induce false testimony State v . Duda, 60 W
(2d) 431, 21 0 NW (2d) 763„

This section only prohibits paying a person to "refrain" from testifying and does
not inc l ude influencing testimony, State v Manthey, 169 W (2d) 673, 487 NW (2d)
44(Ct App 1 992)

946 .64 Communicatingg with jurors . . Whoever, with
intent to influence any person, summoned or serving as a,juioi•, in
relation to any matter which is before that person or which may be
brought before that person, communicates with him or her other-
wise than in the regular course of-proceedings in the trial or hear-
ing of'that matter is guilty of a Class E felony . .

Hi stor y: 1977 e . 173, ;

946 ,65 Obstructing rustics. (1) Whoever for a consid-
eration knowingly gives false information to any officer of any
court with intent to influence the officer in the performance of'of'fi-
cial functions is guilty of a Class E felony .

(2) "Officer, of any court" includes the judge, reporter, bailiff'
and district attorney

History : 1977 c .. 173 .
O nly conduct which involves third party contracting with another t o give false

information to court officer in attempt to influence pe r for mance of officer's official
function is proscribed by this section . State v Howell, 141 W (2d) 58,414 NW (2d)
54 (Ct. App . . 198'7) .

946.67 Compounding crime . (1) Whoever receives
any property in return foz a promise, express or implied, to refrain
from prosecuting a crime or, to refrain from giving information

946 .73 Penalty for violating laws governing state or
county institutions . . Whoever, violates any state law or any
lawful rule made pursuant tostate law governing state fair park or

OTHER CRIMES AFFECTING THE
ADMINISTRATION OF GOVERNMENT.

bearing on the probable success of 'a criminal prosecution is guilty
of 'a Class A misdemeanor.

(2) Subsection (1) does not apply ifthe act upon which the
actual or supposed crime is based has caused a loss for- which a
civil action will lie and the person who has sustained such loss Yea-
sonabiy believes that he or she is legally entitled to the property
received.

(3) No promise mentioned in this section shall justify the
promisor in refusing to testify or to produce evidence against the
alleged criminal when subpoenaed to do so .
Hi s to ry: 1917'7 c. 173 ; 1993 a, 486

946.68 Simulating legal process . (1) Whoever sends
or delivers to another any document which simulates a summons,
complaint,, or court process with intent thereby to induce payment
of 'a claim is guilty of 'a Class B misdemeanor' . .

(2) Proofthat the document was mailed or was delivered to
any person with intent that it be forwarded to the intended recipi-
ent is sufficient proof' of sending .

(3) This section applies even though the simulating document
contains a statement to the effect that it is not legal process ..

(4) Violation of this section may be prosecuted in either the
county where the document was sent or the county in which it was
delivered.

History : 19'7'1 c 173..

946.69 Falsely assuming to act as a public officer or
employs or a utility emp loys . (1) In this section, "utility"
means any of the following:

(a) A public utility,, as defined ins . 196 .01 (5) .
(b) A municipal powerr district, as defined in s . 198,01 (6) .
(c) A cooperative association organized under ch 185 to fur-

nish or provide telecommunications service, gas, electricity,
power or water..

(2) Whoever does any of the following is guilty of a Class A
misdemeanor :

(a) Assumes to act in an official capacity or to perform an offi-
cial function, knowing that he or, she is notthe public officer or
public employs or the employs of a utility that he or she assumes
to be,

(b) Exercises any function of 'a public office, knowing that he
or she has not qualified so to act or, that his or her right so to act
has ceased.

History : 1977 c.. 173 ;1993 a 146, 486 :
Sub : (1) is not unconstitutionally vague or overbroad, State v . Wickstiom, 118 W

(2d) 339,348 NW (2d) 183 (Ct„ App . 1984) .

946 .70 Impersonating peace officers . (1) Except as
provided in sub.. (2), whoever impersonates a peace officer with
intent to mislead others into believing that the person is actuallyy
a peace officer is guilty of a Class A misdemeanor ..

(2) Any person violating sub . (1) with the intent to commit or
aid or, abet the commission of'a crime other than the crime underr
this section is guilty of a Class D felony .

History : 197'7 c . Y13 ;1985 a . 9'7, 332.
Cross- re ference : Sees . 125 105 for offense of impersonating an employs of the

department of revenue or the department of justice

946 .72 Tampering with public records and notices .
(1) Whoever with intent to injure or defraud destroys, damages,
removes or, conceals any public record is guilty of a Class D fel-
ony.

(2) Whoever' intentionally damages, alters, removes or con-
ceals any public notice, posted as authorized by law,, before the
expiration of the time for which the notice was posted, is guilty of
a Class B misdemeanor .

History : 1977 c . 1'73 ; 1 98 1 c 335 .
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946'0 Short title . Sections 946,80 to 946 88 may be cited
as the sconsin Organized Crime Control Act .

History : 1981 c . 280 ; 1 989 a 121 .
RICO and WOCCA Gegios and Jervis Wis . Law Apt 1990 .yt

946.81 Intent. The legislature finds that a severe problem
is posed in this state by the increasing organization amongg certain
criminal elements and, the increasing extent to which cr iminal
activities and funds acquired as a result of cri minal activity are
being directed to and against the legitimate economy of the state . .
The legislature declares that the intent of the Wisconsin Organized
Crime Control Act is to impose sanctions against this subversion
of the economy by organized cri minal elements and to provide
compensation to private persons injured thereby. It is not the
intent : of the legislature .that isolated incidents of misdemeanor
conduct be prosecuted under this act, but only an interrelated pat-
tein of cr i minal activity the motive or effect of which is to der ive
pecuniary gain

History: 1981 c 280 `

946.82 Definitions . In ss . 946,80 to 946 88 :
(1) "Commission .of a crime" means being concerned in the

commission of"a crime under , s . 9.39.:05..
(2) "Enterprise" means any sole propr i etorship, partnership,

limited liability company, corporation, business trust, union orga-
nized under the laws of thiss state of other legal entity or any union
not organized under the laws of' this state, association or group of
individuals associated in fact although not a legal entity .. "Enter-
pcise" includes illicit and licit enterprises and governmental and
other entities .

(3) "Pattern of '' racketeering activity" means engaging in at
least 3 incidents of racketeering activity that have the same or sim-
ilar intents, results, accomplices, victims or methods of commis-

(a) Anything of value in the form of money, a negotiable
instrument, or a commercial interest or anything else the primary
significance of which is economic advantage ; or,

any state or, county charitable, curative, reformatory, or penal
institution while within : the same or the grounds thereof' is guilty
of a Class C misdemeanor,
Histor y : 19177 c . 1'73 ; 19933 a 213, 215, 491

946 .74 Aiding escape from mental institutions .
(1) Whoever intentionally does or attempts to do any of the fol-
lowing is guilty of 'a Class A misdemeanor :

(a) Aids any person committed to an institution for the care of
the mentally ill, infirm or deficient to escape therefrom

(b) Introduces into any institution for the care of'the mentally
ill, infirm or deficient,, or transfers to any person committed to
such institution, anything adapted or useful in making an escape
therefrom, with intent to aid any person to escape .

(c) Removes from any institution for the care of'the mentally
ill, infirm or deficient any person committed thereto ..

(2) Whoever violates sub : (1) with intent to commit a crime
against sexual morality with or upon the inmate of'the institution
is guilty of a Class D felony,

Hi story : 1977 c 173 : .

946 .75 Denial of right of counsel. Whoever, while
holding another person in custody and if that person requests a
named attorney, denies that other person the right to consult and
be advised by an attorney at law at personal expense, whether or
not such person is charged with a crime, is guilty of a Class A mis-
demeanor .

Hi story: 197'7 c 173 .

946 .76 Search warrant ; premature disclosure . Who-
ever discloses prior, torts execution that a search warrant has been
applied for or issued, except so far as may be necessary to its exe-
cution, is guilty of a Class 'E felony
Histo ry : 1977 c„ 173.. .

RACKETEERING ACTIVITY AND CONTINUING
CRIMINAL ENTERPRISEE

sion or otherwise are interrelated by distinguishing character is-
tics, provided at least one of the incidents occurred after April 27,
1982 and that the last of ' the incidents occurred within 7 years after
the first incident of racketeering activity . Acts occurri ng at the
same time and place which may form the basis for c ri mes punish-
able under more than one statutory provision may count for only
one incident of racketeer ing activity,

(4) "Racketeer i ng activity" means any activity specified in 18
USC 1961(1) in effect as of ' Apr i127,1982 or the attempt, conspir-
acy to commit, or commission of any of' the felonies specified in :
chs 161 and 945 and ss , 4949, 134..05, 139.44 (1), 180.. 0129,
181 . 69, 184.09 (2), 185 . .825, 215.. 12, 221 .. 17, 221 .. 31, 221 .. 39,
221 ..40; 55141, 551 ..42, . 551 . . 43, 551„ 44, 553 41 (3) and (4),
553 .52 (2), 940 . . 01, 940 19 (3) to (6), 940 . . 20, 940 ..203, 940. . 21,
940.. 30, 940,305, 940 . 31, 941 20 (2) and (3), 941 . . 26, 941 . . 28,
941.298, 941 . 31, 941 . . 32, 943 01 (2), 94.3 . 012, 943 , 013, 943 02,
943 . 03, 943 .. 04, 943 ..05, 94106, 943 .20 (3) (b) to (d),
943 :. 23 ( 1 g) ; ( 1 m), ( 1 r) ; (2) and (3), 943 . 24 (2), 943 . . 25, 943 . . 27,
943 . 28, 943 . . 30, 943 . . 32, 943 34 (1) (b) and (c), 943 . . 38, 943 . . 39,
943 . . 40, 943 . 41 (8) (b) and (c), 943 50 (4) (b)' and (c), 943 .. 60,
943 . 70, 944.. 21(5) (c) and (e), 944 .33 (2),944.34,945 .. 03,
945 .. 04, 945 . . 05, 945.. 08, 946 .. 10, 946 . . 11, 946 . . 12; 946 13, 946... 31,
946.32 (1), 946. 48, 946 . . 49, 946 .. 61, 946.. 64, 946.65, 946.. 72,
946..76, 947 015, 948 05, 948 08, '948 . 12 and 948 .30

History : 1981 c 280; 1983 a . 438; 1985 a . 104; 1985 a . 236 s 15; 1987 a . 266 s
5 ; 1987 ;a:: 332; 348, 349,403 ; 1989 a 121, 303 ; 1991 a 32, 39,189 ; 1993 a 50; 92,
94 ; 1d2, 280, 441, 49L

Definition of "pattern of racketeering" is not unconstitutionally vague . Definition
of "enterprise" discussed State v O'Connell, 179W (2d) 598,508 NW (2d) 23 (Cr
App 1993) .

Analysis for a "pattern of racketeering activity" under WOCCA is the same as
under RICO . Brunswick Co :p v . E A Doyle Mfg, Co 770 F Supp , 1351 (1991)

946.83 Prohibited activities. (1) No person who has
received any proceeds with knowledge thatt they were derived,
directlyy or indirectly, fr om a pattern of racketeer i ng activity may
use or invest, whethe r directly or indirectly, any part of the pro-
ceeds or the proceeds der i vedd from the investment or use thereof'
in the acquisition of any title to, or anyy right, interest, or equity in,
real property or in the establishment or operation of any enter-
prise

(2) No person, through a pattern of racketeering activity, may
acquire or maintain, directly or ' indirectly, any interest in or control
of any enterpri se or real proper ty

(3) No person employed by, or associated with, any enterprise
may conduct or participate, directly or indirectly, in the enterprise
through a pattern of racketeering activity..

History : 1981 a 280
Sub. (3) requires that person be separate from enterprise ; as matter of law, individ-

ual' is separate from solely-owned enterprise where it is a corporation State v , Judd,
147 W (2d) 398, 433 NW (24)260 (Ct . App.. 1988).

946.84 Penalties: . (1) Any person convicted of engaging
in racketeering activity i n violation of' s. 946 . 83 is guilty of ' a Class
C felony.

(2) In lieu: of a fine under sub . (1), any person convicted of
engaging in conduct in violation of s . 946 83, through which he
or she derived namnniarv ygl_iiP or by which he or she caused per_
sonal injury or property damage or other loss, may be fined not to
exceed 2 times the gross value gained or 2 times the gross loss
caused, whichever , is the g r eater ; plus court costs and the costs of
investigation and prosecution, reasonably incurred . In calculating
the amount of fine based on personal injury, any measurement of
pain and suffering shall be excluded .

(3) The court shall hold a hearing to determine the amount of
the fine authorized by sub. (2) .

(4) In sub . (2), "pecuniary value" means :
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(4) Any injured person has a r i ght or claimm to forfeited prop-
erty or the proceeds deri ved therefrom superior to any right or
claim the state has under this section in the same property or pro-
ceeds. Thiss subsection does not grant the injured person prior i ty
ovei state claims or r ights by reason of a tax lien or other ' basis not
covered by ss. 946 80 to 946 .. 88 . . All rights, titles and interest in
property desc ri bed in sub. (1) vest in the state upon the commis-
sion of the act giving r i se to forfeiture under this section . .

History : 1989 a 121

946.87 Civil remedies . (1) After making due provision
for the r ights of ,innocent persons, any circuit court may enjoin
violations of' s ' 946. 83 or 946 85 and may issue appropriate orders
and judgments related thereto, including, but not l i mited to :

(a) Order i ng any defendant to divest himself or herself of any
interest in any enterprise which is involved in the violation of s ..
946. 83 or 946.: 85, including real property..

(b)' Imposing reasonable restrictions upon the future activities
or investments of any defendant related to enjoining violations of
s 946,83 of 946.. 85, including, but not lim i ted to, prohibiting any
defendant f orii engaging in the same type of endeavor as the
enterprise in which he or she was engaged in violation of ' s 946 83
of 946 85

(c) Ordering the dissolution or reorganization of any related
enterprise

(d) Ordering the suspension or revocation of a license, permit
or prior approval granted to any related enterprise by any agency
of' the state, county or municipality .

(e) Ordering the dissolution of a corporation organized under
ch 180 or 181, or the revocation of a certificate authorizing a for-
eign corporation to conduct business within the state, upon find-
ing that the board of directors or . a managezial agent acting . on
behalf of the corporation, in conducting the affairs of' thecorpora-
tion, has authori zed or engaged in conduct in violation of s: 946 . 8 .3
or 946,85 and that, for the prevention of future c r iminal activity,
the public interest requires the action under' this paragraph

(2) (a) All property, real or personal, including money, used
in the course of, intendedfor use in the course of, derived from,
of realized through, conduct which has resulted in a conviction for
violation of s, 946,83 or 946 . 85 is subject to civil forfeiture to the
state. . The state shall dispose of all forfeited property as soon as
commercially feasible, If property is not exercisable or transfer-
able for value by the state, it shall expire . . All forfeitures oz dispo-
sitionsunder this section shall be made with due provision for the
rights of innocent persons . The proceeds realized from the forfeit-
ures and dispositions shall be deposited in the school fund .

(am) Notwithstandingpar. (a), property described in pat.. (a) is
subject to forfeiture if ' the person who violated s .. 946 . 83 or 946 85
has not been convicted, but he or she is a defendant in a criminal
proceeding, is released, pending trial, on bail, as def ined in s ..
969 . . 001, and fails to appear in court regarding the cr iminal pro-
ceeding However, before making the final determination of' any
actionn under this section, the court must determine that the party
bringing the action can prove the person committed the violation
of s . 946 83 or 946 85 ,

(b) Any injured person has a right or claim to forfeited property
or the proceeds derived therefrom superior to any right or claim
the state has under this section in the same property or proceeds .
This paragraph does not grant the person prior i ty over state claims
or rights by reason of a tax lien or other basis not covered by ss .
946 80 to 946 . 88 .

(3) The attorney general or any district attorney may institute
civil proceedings under this section . . Notwithstanding s . 59,456
(5), in counties having a population of S00,000 or more, the dis-
trict attorney or the corporation counsel may proceed under this
section. A corporation counsel in a county having a population of
500,000 or more or a distr ict attorney may institute proceedings
under' this section only with the prior , written approval of ' the attor-
ney general . In any action brought under this section, the circuit

(b) Any otherr property or service that has a value in excess of
$100,

History : 1981 c 280, 391 .

946.85 Continuing criminal enterprise . (1) Any per -
son who engages in a continuing criminal enterprise shall be
imprisoned not less than 10 years : nor more than 20 ,years, and
fined not more than $10,000 or ' as provided in s . 946 84 (2) . If' the
court imposes a sentence less than the presumptive minimum sen-
tence, it shall place its reasons for doing so on the record .

(2) In this section a person is considered to be engaged in a
continuing criminal enterprise, if he or she engages in a prohibited
activity under s : 946 . 83, and :

(a) The activity is undertaken by the person in concert with 5
or more other persons, each of whom acted with intent to commit
a crime and with respect to whom the person occupies a supervi-
sory position ; and

(b) The person obtains gross income or resources in excess of
$25,000 from the activity

History : 1981 c 280
There are three separate offenses chargeable under sec . 946 85, each requiring

proof of a fact the others donot ; prosecution of continuing criminal, enteipiise viola-
tions and the predicate offenses does not violate double jeopardy State v . Evers, 163
W (2d) 725,472 NW (2d) 828 (Ct App . 1991).

946:86 Criminal forfeitures . (9) . In addition to th e pen-,
allies under ss 946 84 and 946 . . 85, the court shall o r der forfeiture,
according to the procedures set forth in subs . . (2) to (4), of all real
or personal property used in the course of, or intended for use in
the course of ', derived from or realized through conduct in viola-
tion of s . 946,8 3 or, 946 . 85 . All forfeitu r es under this section shall
be made with due provision for the r i ghts of innocent -persons .
Property constituting pr oceeds derived from conduct in violation
of s : 946. 83 or, 946 85 includes, but is not lim i ted to, any of ' the fol-
lowing:

(a) Any position, office, appointment,, tenure, commission or,
employment contract of any kind that the defendant acqui r ed or
maintained in violation of ' s 946 83 or 946 . 85, through which the
defendant conducted or participated in the conduct of the affairs
of an enterprise in violation of s .. 946 . 83 or 946 . . 85, or that afforded
the defendant a source of influence or control over the affairs of
an enterprise that the defendant exercised in violation of' s. 946 83
o r 946 . 85

(b) Any compensation, right or benef i t derived from a position,
office, appointment, tenure, commission or employment contract
that accrued to the defendant during the period of' conduct in viola-
tion of s . 946 83 or 946 . . 85 .

(c) Any interest in, security of, claim against or proper ty or
contractual right affording the defendant a source of influence or
control over the affairs of an enterprise in which the defendant par-
ticipated in violation of s .. 946,83 or 946.. 85 .

(d) Any amount payable or paid under any contract for goods
or services that was awarded or ' performed in violation of s .. 946 .. 83
or 946.. 85 .

(2) Any criminal complaint alleging violation of s . 946,83 or
946, 85 shall allege the extent of property subject to forfeiture
under this section .. At trial, the tri er of fact shall return a special
verdict i et e:',m„ j ninUO the extent n_t nf_ ' rror~er?_v, if any, to be subiect to
forfeiture under this section . . When a special verdict contains a
finding of property subject to a forfeiture under this section,, a
,judgment of cr i minal forfeiture shall be entered along with the
judgment of conviction under s . 972 13,

(3) I f any property included in a special verdict of cri minal
forfeiture cannot be located, has been sold to a bona fide purchaser
for value, has been placed beyond the jur i sdiction of' the court, has
been substantially diminished in value by the conduct of the
defendant, has been commingled with other prope rty that cannot
be divided without difficulty or undue injuryy to innocent persons
or, is otherwise unreachable without undue injury to innocent per-
sons, the court may order forfeiture of any other property of the
defendant up to the value of ' the property that is unreachable .
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court shall proceed as soon as practicable to the heating and deter-
mination, Pending final determination of any action under this
section, the circuit court may at any time enter such injunctions,
prohibitions or restraining orders or take such actions, including
the acceptance of satisfactory performance bonds, as the court
deems proper.. At any time pending final determination of a for-
feitureaction under sub . (2), the circuit court may order the seizure
of property subject to forfeiture and may , make such orders as it
deems necessary to preserve and protect the property .

(4) Any person who is injured by reason of ' any violation of s .
946 83 of 946,85 has a cause of action for 2 times the actual dam-
ages sustained and ;when appropr i ate, punitive damages . The per-
son shall also recover, attorney fees and costs of the investigation
and litigation reasonably incurred . The defendant or any injured
person may demand a trial by jury in any civil action brought
under this section „

(5) The burden of proo funder this section is that of satisfying
or convincing to a reasonable certainty by a greater weight of the
credible evidence that the property is subject to forfeiture under
this section ..

(6) A final , judgment or decree rendered in favor of the state
in any criminal proceeding under ss . 946 . 80 to 946,88 shall stop
the defendant from denying the essential allegations of the cri mi-
nal offense in any subsequent civil action or proceeding ..

History : 1981 c. . 280 ;1989a . 121 ss, 108,110m; Stats 1989 s 946 . 87 ; 1993 a . 280
State courts have concurrent jurisdiction over federal civil RICO actions . Tafflin

v Levitt, 493 US 455, 107 LEd 2d 887 (7990) .

Reaching deep pocket under RICO Poker. 72 MLR 511 (1989), .

946.88 Enforcement and jur i sdiction. (1) A criminal
or civil action or proceeding under ss 946 80 to 946 . . 88 may be
commencedd at any time within 6 years after a violation under ss .
946 80 to 946 .. 88 terminates or the cause of action accrues. If' a
cr iminal action or- proceeding under ss. 946 80 to 946.. 88 is
brought, or intervened in, to punish, prevent or restrain any such
violation, the running of the per i od of limitations with respect to
any civil action or proceeding, including an action or proceeding
under s . 946 .. 87, which is based in whole or in part upon any matter
complained of in the cr i minal action or proceeding shall be sus-
pended for 2 years following the termination of 'the cri minal action
or proceeding .

(2) The application of one civil or c riminal remedy under ss .
94680 to 946 . 88 does not preclude the application of any other
remedy, civil or criminal, under ss. 946 80 to 946 . . 88 or any other
provision of law. Civil remedies under, ss. 946 80 to 946,88 are
supplemental, and not mutually exclusive, except the state may
not proceed under both ss . 946 84 (2) and 946 87 (4)..

(3) The attorney general and the distr i ct attorneys of this state
have concurrent author ity to institute criminal proceedings under
ss . 946 . 80 to 946,88, except a distri ct attorney may institute pro -
ceedings only with the pr ior written approval of the attorney gen-
eral .

History : 1981 c. 280; 1989 a. 1211 s . 1 10; Stats 1989 s. 946 . 88.

Electronically scanned images of the published statutes.


	93Stat0946.pdf 

