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CHAPTER 970

'Cross-reference: See de fi nitions in s . 967 0 2

970.01 - Initiall appearance before a judge . (1) Any
person who is ar rested shall be taken within a reasonable time
before a,judge in the county in which the offense was alleged to
have been committed. The peison may waive physical appear-
ance andd request that the initial appearance be conducted on the
record by telephone or live audiovisual means under s . 967 .08 .
Waiver of`physical appearance shall be placedd on the record of the
initial appearance and does not waive, other grounds for challeng-
ing the court's personal,jurisdiction .

(2) When a person is arrested without a warrant and brought
before a judge, a complaint shall be filed forthwith, .

History: Sup . Ct Order, 141 W<(2d) rill ( 19 87) ; 1987 a. 403 .
Judicial Council Note, 1988 : Sub . (1) is amended to authorize the arrested person

to waive physical appearance and reques t th a t the initi al appearance be condu c ted on
8 8]the record by telephone or live aud io-visual mean s. [ Re Order effective Jan 1,19881

It is not unreason a ble to detain a pers on arres ted on Saturd ayafter the cour thouse
is closed until his arraignment Mondaymorning . Kainv . St ate, 4 8W (2 d) 212,179
NW (2d) 777
Where defendant confessed to 8 robberies within one half hour after arr est in the

earlymor ning and was no t taken before a judge until the next day, th eperiod of deten-
tion was not unreasonable . Quinn v, St ate , 50 W (24)'101 , 1 83 NW (2 d) 64.
The fact that a defendant confess es bet wee n t he time of arrest and appearance

b efore amagi strate doesnot prove th at the delay was unreasonable Pinczkow ski v.
State,, 5 1 W (2 d) 249, 1 86NW(2d) 203 .
Where def end ant was t aken to j a il i n th e evening o n suspici on of ' mu rder, and qu es-

ti on i ng resumed a t830 the ne xt m orn ing and continued at inter vals until 9 :50 th at
evening, afte r defend ant was given the warn i ng and said he did not want an attorney,
a d e l ay until thefo ll owi n gm orning in ta king him to cour t w as not unreasonable, si nce
the p olice n eeded t i me to ch eck out variou s info rmation s uppliedbyde fen dant a nd
oth e r s . State v Hun t, 53 W (2d) 734, 193 NW (2d) 858
A 'delay in taking defendant b e for e a mag i s trate froth Satu rd ay noon to Monday

afternoon wasju stifie d whencaused by at te mpt s t o l ocate w itnesses and givin g a lie
detector test requ este d by defendant State v Wall aee, 59 W (2d) 66, 207 NW (2d)
855
Seenote to 97104, citing State v Neave; ll '7 W (2d) 3 59 , 3 44NW (2 d) 1 8 1 (1984) .
The interval b etween an arrest and an ini t i a l appearance is never unreasonabl e

wh e r e the arrested sus pect i s a l ready in the lawful phy sical c ustod y of the state: S tate
v Harris, 174 W (2d) 367,497 NW (2d) 742 ( Ct App 199 3) .
Rule that a judicial d e te rmination of' probable cau se mus t be mad e within 48 hour s

of 'a wazrantiess arrest applies to Wiscon sin; failu re to comply did not require suppres-
sion o f evidence n ot obtained because of the delay where probable cau se for arr est
was present State v . Koch , 1'75 W (2 d) 684, 4 99 NW (2 d) 15 3 .( 1 993) . .

Fai lure; to conduct a prob a ble c ause hearing within 4 8hours of wrest is n ot a
juris-dictional defect and no t grounds for dismissal with p rejudice or voiding of a sub se-
que nt convi c ti on unl ess th e d e lay, prejudiced thee defen dant'ss right to present a
defense State v Golden, 1 8 5 NY (2d) 763,:5 19 NW (2d) 659 (Ct ; App 1 99 4)
Determination of' piobablee causemade wi t hi n 48 ho urs of wazranUess arrest gen er-

a llymeets promp tness re qu ireme nt ; i f hearing is held more than 48 hours followin g
arrest the bu r den shift s to the governme nt to demo nstrate eme rgency or extraordinary
cir c umstances Coun ty of R iverside V. Ivi cL au ghl in, 500 US 4 4 ; 11 4 LEd 2d 4 9
( 1 991).

970 .02 Duty of a : judge at the initial appearance .
(1) At the initial appearance the judge shall inform the defendant :

(a) Of the charge against the defendant and shall furnish the
defendant with a copy of'the complaint which shall contain the
possible penalties for the offenses . set forth therein. I n the case of
a felony, the judge shall also inform the defendant ofthe penalties
for the felony with which the defendant is charged`

(b) Of his or her right to counsel and, in any case required by
the U S .: or Wisconsin' constitution, that an attorney will be
appointed to represent him or her if he'or she is financially unable
to employ counsel .

(c) That the defendant is entitled to a preliminary examination
if charged with a felony in any complaint, including a complaint
issued under s . 968 .26, or when the defendant has been returned
to this state for, prosecution through extradition proceedings under
ch: 976, or any indictment, unless waived in writing or in open
court, or unless the defendant is a corporation or ' limited liability
company;

(2) The judge shall admit the defendant to bail in accordance
with ch 969..

(3) Upon request of adefendant charged with a misdemeanor,
the judge shall immediately set a date f'or ' the tri al

(4)' A defendant charged with a felony may waive preliminary
examination, and upon the waiver, the judge shall bind the defend-
ant over for' tr i al ..

(5) ` If the defendant does not waive preliminary examination,
the j udge shall forthwith set the action for a preliminary examina-
tion under s .. 970..03 ..

(6) Inall cases in which the defendant is entitled to legal repre-
sentation under the constitution or laws of the United States or this
state, the judge or .magistrate shall inform the defendant of his or
her right to counsel and, if the defendant claims or appears to be
indigent, shall refer the person to the authority for indigency deter-
minations specified under s . 977 .07 (1).

(7) If' the offense charged is one specified under s . 165, 83 (2)
(a), the judge shall determine if the defendant's fingerpr ints, pho-
togcaphsand other identifying data have been taken and, if ' not, the
judge shall dir ect that this information be obtained "'

History: 1973 c .' 45; 19'75 c 39 19'77 c 29, 449 ; 1979 c 356 ; 1981 c 144; 198 '7
a. 151 ; 1993 a 112, 486

There is no need to appoint bothh a guardian ad litem and defense counsel unless
it appears that prejudice would result from dual representation Gibson v , State, 47
W (2d) 810,177 NW (2d) 912 :

970.03 Preliminary examination . (1) A preliminary
examination is a hear i ng before a court for the purpose of deter-
mining if there is probable cause to believe a felony has been com-
mitted by the defendant . A preliminary examination may be held
in conjunction with a bail revocation hear ing under s 969 . 08 (5)
(b), but separate findings shall be made by the judge relating to the
preliminary examination and to the bail revocation

(2) The prelim i nary examination shall be commenced within
20 days after the initial appearance of the defendant if ' the def'end-
anthas been released from custody or within 10 days if ' the defend-
ant is ncustodyand bail has been fixed in excess of $500,. On sti p-
ulafion of the parties or on motion and for cause, the court may
extend such time .

(3) A plea shall not be accepted in any case in which a prelimi-
nary examination is required until the defendant has been bound
over. following preliminary examination or waiver, thereof'

(4) (a) If' the defendant is accused of' a crime tinder' s . 940..225,
948.,Q2; 948.025, 948 05 or 948 06, the court may exclude from
the hearng ;all, persons who are not officers of the court, members
of the complainant's or defendant's families, or others considered
by the court to be supportive of' the complainant or defendant, the
service representative, as defined in s . 595 . 73 (1) (c), or other per-
sons required to attend, if ' the court finds that the state or the
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The expert who made the findings need not be called as a witness
except as provided in subd 2 .

2. Subdivision I applies only if ' the state provides the latent
fingerprint report to the defendant's attorney at least 72 hours
before the preliminary exam i nation . If the statee provides the
reportt in this manner, subd . 1 . applies unless the defendant's attor-
ney notifies the unit, in wr i ting, at least 24 hours befo r e the prelim-
inaty examination that the defendant objects to the receipt of the
report in the manner described unde r subd . 1 . If the defendant's
attorney provides this notification in this manner, the latent finger-
print report shall be received under subd. 1 .I only if ' the expert who
made the findings is called as a witness .

(13) Upon a showing by the proponent of good cause under s .
807.13 (2) (c), testimony may be received into the record of 'a pre-
liminary examination by telephone or live audio-visual means . .

(14) (a) In thiss subsection, "child" means a person who is
younger than 16 years oldd when the preliminary examination
commences ;

(b) At any preliminary examination, the court shall admit a
videotape statement under s 908 . 08 upon making the findings
required under s . 908 . 08 (3) ,. The child who makes the statement
need not be called as a witness and, under the circumstances speci-
fied in s 908.08 (5) (b), may not be compelled to undergo cxoss-
examination.

History: 1975 c. 184; 1977 c 449; 1979 c . 112,332 ; 1985 a. 267; Sup . Ct Order,
141 W (2d) xiii (1987); 1987 x332 s„ 64 ; 1987 a. 403; Sup Ct. Order, 158 W (2d)
xvii (1990) ; 1991 a.'193, 276; 1993 a 27, 98, 227, 486 :

Judicial Council Note, 1990 : [Re amendment of (13)] The sight to confiont one's
accusers does not apply to the preliminary examination, and since credibility is not
an issue, demeanor evidence is of less significance than at trial . For these reasons,
a party should not be permitted to prevent the admission oftelephone testimony,
although 'the proponent of such evidence should bear the burden of showing good
cause for its admission . [Re Order eff . 1-1-91]

While hearsay relied upon in support of a criminal complaint requires some basis
for crediting its reliability whether the informants are named or not, that requirement
is satisfied where the hearsay is based upon observation of the informants State ex
rel , Cullen v Cecl, 45 W (2d) 432,173 NW (2d) 175 .

There is no obligation on the, magistrate to conduct an investigation to verify the
contents of a criminal complaint, for this is the duty of the state, and if the latter fails
to put sufficient facts before the magistrate to showw probable cause, the complaint
mustt fail even though clews and leads that could provide such information ate
revealed therein : State ex rel Cupen v . Ceci, 45 W (2d) 432,173 NW (2d) 175 .

At the preliminary defendant is entitled to cross~-ezamine witnesses who identified
him thereat and who also identified him at a lineup, because if the lineup was unfair
the identification evidence might be suppressed . Hayes v State, 46 W (2d),93, 175
NW (2d) 62$ .
A ruling on admissibility of evidence at a preliminary hewing is not res adjudicata

at the trial Meuniei v. State, 46 W (2d) 271, 174 NW (2d) 277
A failure to comply with the procedural requirements of 954 05 (1), Stars 1967,

affects only the court's jurisdiction over the person and is waived by a guilty plea
Gt umme] v . State, 46 W (2d) 348, 174 NW (2d) 51 ' 7 .

It was not erno t for the magistrate and trial court to fail to sequester witnesses with-
out motion by the defendant, especially in the absence of a showing of prejudice ..
Abraham v State, 47 W (2d) 44, 176 NW (2d) 349

A bind over is not invalid because the judge stated it was "for the purpose of
accepting a plea"' Dolan v : State, 48 W (2d) 696, 180 NW (2d) 623 .
A defendant is not entitled to call witnesses for pretrial discovery o r to shake the

credibility of thestate's witness State v . Knudson, 51 W (2d) 270,18 7 NW (2d) 321 .
Where a defendant has been indicted by a grand jury he is not entitled to a prelimi-

nary examination State ex el Welch` v . Waukesha Co Cii Court, 52 W (2d) 221,
189 NW (2d) 417
When the preliminary examination is not timely held, personal jurisdiction is lost,

but when defendant on arraignment entered a plea he waived the defense . Armstrong
v State; 55 W (2d) 282,158 NW (2d) 357

Defense counsel should be allowed to cross-examine a state's witness to determine
the,plausability of the witness, but not to attack his general trustworthiness . Wilson
v , Mace; aq yv (2a )26q ?ng ?.rw (2d) i 3q'

Purpose of hearing under (I) is to determine whether any felony, whether charged
or, not, probably was committed. . After bind over, prosecutor may charge any crime
not wholly unrelated ro .transacfions and facts adduced at preliminary examination .
Wittke v State ex rel . Smith, 80 W (2d) 332, 259. NW (2d) 515

Appellate review of preliminary heating is limited to determination whether record
contains competent evidence to support the examining magistrate's exercise of 'judg-
ment. Although motive iss not element of any crime and does not of itself ' establish
guilt or innocence, evidence of motive may be given as much weight as fact finder
deems it entitled to at preliminary hearing or trial State v. Berby, 81 ' W (2d) 677,260
NW (2d) 798 .

Section 970 03 (8) neither limits prosecutor's discretion to prosecute under 59 .47
nor prohibits second examination under 970 . 04. State v Kenyon, 85 W (2d) 36,270
NW . (2d) 160 (1978). .

This section does not require that proof of exact time of offense be shown .. State
v Sirisun, 90 W (2d) 58,279 NW (2d) 484 (Ct . App . 1979).,

See note to 902 Ol, citing State ex cel Cholka v Johnson, 96 W (2d) '704,704,292 NW
(2d) 835 (1980).

defendant has established a compelling interest that would likely
be prejudiced if the persons were not excluded , The court may
cons ider' as a compelling interest, among others, thee need to pro-
tect a complainant from undue embarrassment and emotional
trauma .

(b) In making its older under thiss subsection, the court shall set
forth specific findings sufficient to support the closure order . In
making these findings, the court shall consi der, and give substan-
tial weight to, the desires, if any, of the complainant . Additional
factors that the court may consider ' in making these findings
include, but are not limited to, the complainant's age, psychologi-
cal maturity and understanding; the nature of the crime ; and the
desires o fthe complainant's family.

(c) The court shall make its closure order under this subsection
no broader than is necessary to protect the compelling interest
under par. (a) and shall consider any reasonable alte rnatives to full
closure of' the entire hearing.

(5) All witnesses shall be sworn and their testimony reported
by a phonographic reporter.: The defendant may cross-examine
witnesses against the defendant, and may call witnesses on the
defendant's ownn behalf who thenn are subject to cross-
examination,

(6) During the preliminary examination, the court may
exclude witnesses until they are called to testify, may directt that
persons who are expected to be called as witnesses be kept sepa-
rate until called and may prevent them from communicating with
one another- until they have been examined .

(7) If' the court finds probable cause to believe that a felony has
been committed by the defendant, it shall bind the defendant over
for tri al

(8) If the courtt finds that it is probable that only a misde-
meanor has been committed by the defendant, it shall amend the
complaint to conform to the evidence . . The action shall then pro-
ceed as though it had originated as a misdemeanor action . .

(9) Tf ' the court does not find probable cause to believe that a
cri me has been committed by the defendant, it shall order the
defendant discharged forthwith

(10) In multiple count complaints, the court shall order dis-
missed any count for which it finds there is no probable cause . . The
facts arising out of any count ordered dismissed shall not be the
basis for a count in any information filed pursuant to ch . 971 .. Sec-
tion 970,04 shall apply to any dismissed count .

` (11) The court may admit a statement which is hearsay and
which is . not excluded from the hearsay rule under ss . 908 . 02 to
908 045 to prove ownership of property or, lack of consent to entry
to or possession or destruction of property

(12) {a) In this subsection :
1 . "Hospital" has the meaning designated in s : 50 .33 (2) .
2 . "Local health ; department" has the meaning given in s . .

(b) At any preliminary examination, a report of one of the
crime labo r atory's, the state laborator y of hygiene's, a federal
bureau of investigation labozafocy's, a hospital laboratory's or a
local health department's findings with reference to all or any part
of 'the evidence submitted ; certified as correct l y the attorney gen-
eral, the director of the state laboratory of hygiene, the director of
the federal bureau of investigation, the chief' hospital administra-
tot, the local health officer ; as defined in 's 250 . 01(5), or- a person
des ignated by any of' them, shall, when offered by the state or the
accused, be received as evidence of the facts and findings stated,
if relevant, The expert who made the findings need not be called
as a witness .

(c) I , Except as provided in subd , 2 . , at any preliminary exami-
nation in Milwaukee county a latent finge r print report of the city
of ` Milwaukee police department bureau of identification divi-
sion's latent fingerprint identification unit, certified as correct by
the police chief, shall, when offered by the state or the accused, be
received as evidence of the facts and findings stated, if relevant
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See note to 97101, citing State v. Hooper, 101 W (2d) 517, 305 NW (2d) 110
(1981) .

Accused does not have constitutional right to closing argument at preliminary
examination. . State ex rel. . Funmaker v. Klamm, 106 W (2d) 624,317 NW (2d) 458
(1982).,

If any reasonable inference supports conclusion that defendant probably com-
mitted a crime, magistrate must bind over defendant . State v. Dunn, 117 W (2d) 487,
345 NW (2d) 69 (Ct App 1984); aff ; d 121 W (2d) 389, 359 NW (2d) 151 (1984) . .

State has right to appeal dismissal when it believes error of law was committed
Uncorroborated confession alone was sufficient to support probable cause finding
State v Fry, 129 W (2d) 301, 385 NW (2d) 196 (Ct . App .. 1985).

Mandatory closure of heating solely at request of complaining witness over objec-
tion of defendant violates right to public trial Stevens v Manitowoc Cir . Ct „ 141 W
(2d) 239.414 NW (2d) 832 (198'7) .

If appellate court stays trial court proceedings on interlocutory appeal, (2) does not
set a mandatory time limit for the prelimina ry hearing uponn remitatur. State v . Hor-
ton, 151 `W (2d) 250, 445 NW (2d) 46 (Ct App . 1989) . .

Unconstitutionally obtained confession may be admitted and serve as solebasis for
bindoveratpreliminazyexaminauon State v.Moats, I56W(2d)74,45'7W(2d)299
(1990).

Defendant claiming error at preliminary examination may obtain relief only prior
to trial ; defendant may seek interlocutory review from court of appeals under 809 . 50
State v . Webb, 160 W (2d) 622, 467 NW (2d) 108 (1991) . .

Adjourning a preliminary examination for cause is within court's discretion State
v. Selders, 163 . W (2d) 60Z, 472 NW (2d) 526 (Ct : App 1991)
Acourt commissioner's determinations of admissibility of evidence will beupheld

absent an erroneous exercise of discretion ; the reviewing court then determines
whether if believed the evidence would permit a reasonable magistrate to conclude
the defendant probably committed the crime . State v Lindberg, 175 W (2d) 332, N W
(2d) (Ct App 19.93)

Where a bindover decision is made by a coatt commissioner or circuit judge,
review must be by a motion to dismiss brought in circuit court. Habeas corpus is not
available to ieview ; a bindover Dowe v Waukesha County Circuit Ct 184 W (2d)

,724, 5, 16 NW (2d) 114 (1994)
Sub. (10) requires the dismissal of any count in a multi-count complaint for which

no probable cause is found at the preliminary bearing State v Williams, 186 W (2d)
506, 520 NW (2d) 920 (Ct ` App 1994)

970.032 Preliminary examination; child accused of
committing assault or battery in a secured correctional
facility. (1) Notwithstanding s . . 970 03, if a preliminary exami-
nation is held regarding a child who is accused of violating s.,
940.20 (1) or 946, 43 while placed in a secured correctional facil-
ity; as defined in s 48 . 02 (15m), the court shall first determine
whether there is probable cause to believe that the child has com-
mitted aviolation of s: 940 20 (1) or 946 43 while placed in a
secured correctional . facility, as defi ned in s 48 02 (15m)„ If ' the
court does not make that finding, the court shall order that the child
be discharged but proceedings may be brought regarding the child
under' ch :. 48.

(2) If the court finds pr obablecause as specified in sub. (1), the
court shall determine whether to retain jurisdiction or to transfer

,jurisdiction to the court assigned to exercise jur i sdiction under ch .
48 The court shall retain jurisdiction unless the court finds all of
the following:

(a) That, if' convicted, the child could not receive adequate
treatment in the criminal justice system

(b) That transferring jurisdiction to the court assigned to exec-
cise , ju tisd, .ictionunder ch 48 would not depreciate the seriousness
of the offense .

PRELIMINARY PROCEEDINGS 970.05

(c) That retaining jurisdiction is not necessary to deter the child
or other children from committing violations of s 940 20 (1) or
946 4,3 or other similar offenses while placed in a secured correc-
tional facility, as defined in s 48 02 (15m) .

Hi s tory: 199.3 a 98

970 .035 Preliminary examination ; child younger
than 16 years old . Notwithstanding s . 970 . .03, if a preliminary
examination under s. 970,03 is held regarding a child who was
waived under s. 48,18 for a violation which is alleged to have
occurred prior to his or her 16th birthday, the court may bind the
child over for trial only if'theie is probable cause to believe that
a crime under s. 940 01 has been attempted or committed, that a
crime under s . 16141 (1), 940. .02, 940 05, 940,06, 940 225 (1),
940.305, 940,31 or 943 10 (2) has been committed or that a crime
that would constitute a felony under ch 161 or under chs 939 to
948 if committed by an adult has been committed at the request of
of for the benefit of a criminal gang, as defined in s . 939 22 (9),
If the court does not make any of those findings, the court shall
order that the child be discharged but proceedings may be brought
regarding the child under ch. 48
History: 1987 a . 27 ; 1993 a 98

970 .04 Second examination . If a preliminary examina-
tion has been had and the defendant has been discharged, the dis-
trict attorney may file another complaint if'the district attorney has
or discovers additional evidence .

Histo ry : 1993 a. 486
Where the state has no additional new or unused evidence upon which to base a

second complaint, preliminary examination order discharging defendant is appeal-
able. Wittke v . State ex rel . Smith, 80 W (2d) 332, 259 NW (2d) SiS

Where fast preliminary examination became chaotic, prosecution properly aban-
doned the proceedings before presenting all evidence and reissued the complaint .
State v . Brown, 96 W (2d) 258,291 NW (2d) 538 (1980) .
State was not barred from recharging defendant, whether or not it had new evi-

dence . State v Hoffman, 106 W (2d) 185, 316 NW (2d) 143 (Ct App 1982)
Complaint was properly reissued although evidence at second examination was

identical to evidence at first examination, because judge did not considerr evidence
at first examination . State v Twaite, 110 W (2d) 214, 327 NW (2d) 700 (1983).

970 .05 Testimony at preliminary examination. The
testimony at the preliminary examination shall be transcribed if'
requested by the district attorney or the defendant or ordered by
the judge to whom the trial is assigned . . The reporter shall file such
transcript with the clerk within 10 days after it is requested ., When
a transcript is' requested by someone other than the state public
defender' or a private attorney appointed under s . 977 08, the
county shall pay the cost of the original and any additional copies
shall be paid for at the statutory rate by the party requesting the
copies . . When a transcript is requested by the state public defender
of by a private attorney appointed under s 977 08, the state public
defender shall pay the cost of the original from the appropriation
under s . 20 550 (1) (f) and any additional copies shall be paid for
at the statutory rate by the party requesting the copies .
Histor y: 1993 a 43Z
Counsel is not entitled to a free copy of the transcript if the original is reasonably

available for his use SfatP v. Schneidewind,'47 W (24)110, 176 NW (2d) 303
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