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SUBCHAPTER I
DEFINITIONS

- 144.01 Definitions. In this chapter, unless the context
requires otherwise: :

(1) “Air poliution” means the presence in the atmosphere of

one or more dir contaminants in such quantities and of such dura-
tion as is or tends to be injurious to human health or welfare, ani-
mal or plant life, or property, or would unreasonably interfere with
the enjoyment of life or property.

(2) “Department” means the department of natural resources.
© (8) “Environmental pollution” means the contaminating or
rendeting unclean or impure the air, land or waters of the state, or
making the same injurious to. public health, harmful for commet-
cial or recreational use, or deleterious to fish, bird, animal or plant
life. i
' (4) “Garbage” means discarded materials resulting from the
handling, processing, storage and consumption of food.

-(4m) “Hazardous substance” means any substance or combi-
nation of substances including any waste of a solid, semisolid, lig-
- uid or-gaséous form which may cause or significantly contribute
to ariincrease in mortality or an increase in‘serious irreversible or
incapacitating reversible illness or which may pose a substantial
present or potential hazard to human health or the environment
because of its quantity, concentration or physical, chemical or
infectious characteristics. This term includes, but is not limited to,
substances which are toxic, corrosive, flammable, irritants, strong
sensitizers or explosives as determined by the department.

(5) “Industrial wastes” include liquid or other wastes resulting
from any process of industry, manufacture, trade or business or the
development of any natural resource.

(6) “Municipality” means. any city, town, village, county,
county-utility district, town sanitary district, public inland lake
protection and rehabilitation district or metropolitan sewage dis-
trict. - ' :

(7) “Nonprofii-sharing corporation” means a nonstock coi-
poration organized under ch. 181 or corresponding prior general

- corporation laws.* : : :

(8) “Other wastes” include all other substances, except indus-
trial wastes and sewage, as the latter term is defined in 5.-144.01,
which pollute any of the surface watets of the state. The term also
includes “unnecessary siltation” resulting from operations such as
the washing of végetables or raw food products, gravel washing,
stripping of lands. for-development of sibdivisions, highways,

quarries and -gravel pits, mine drainage, cleaning of vehicles or

*“barges or gross neglect of land erosion. .

. (9) “Owner’” means the state; county, town, town sanitary dis-
trict, city, village, metropolitan sewerage district, corporation,
firm, company, institution or individual owning or operating any

water supply, sewerage or water system or sewage and refuse
disposal plant.

(9m) “Person” means an individual, owner, operator, corpo-
ration, limited liability company, partnership, association, munic-
ipality, interstate agency, state agency or federal agency.

(10) “Pollution” includes contaminating or rendering unclean
or impure the waters of the state, or making the same injurious to
public health, harmful for commercial or recreational use, or dele-
terious to fish, bird, animal or plant life.

(11) “Refuse” means all matters produced from industrial or
community life, subject to decomposition, not defined as sewage.
(12) “Secretary” means the secretary of natural resources.

-(13) “Sewage” means the water carried wastes created in and
to be conducted away from residences, industrial establishments,
and public buildings as defined in s. 101.01 (2), with such surface
water or groundwater as may be present .

(14) “Sewetage system” means all structures, conduits and
pipe lines by which sewage is collected and disposed of, except
plumbing inside and in connection with buildings served, and ser-
vice pipes from building to street main. .

(15) “Solid waste” means any garbage, refuse, sludge from a
waste treatment plant, water supply treatment plant or air pollu-
tion control facility and other discarded or salvageable materials,
_i:iéluding solid, liquid, semisolid, or contained gaseous materials
resulting from industrial, commercial, mining and agricultural
oOperations, and from community activities, but does not include
solids or dissolved material in domestic sewage, or solid or dis-
solved materials in irrigation return flows or industrial discharges
which are point sources subject to permits under ch. 147, or source
material, as defined in s. 254.31 (10), special nuclear material, as
defined in s. 254.31 (11), or by—product material, as defined in s.
254.31 (3).

(17) “System or plant” includes water and sewerage systems
and sewage and refuse disposal plants. '

(18) “Wastewater” means all sewage.

40\ W atosa » s ) +
18) “Waters of the state” includes those portions of Lake

Michigan and Lake Superior within the boundaries of Wisconsin,
and all lakes, bays, rivers, streams, springs, ponds, wells,
impounding reservoirs, marshes, watercourses, drainage systems
and other surface water or groundwatér, natural or artificial, pub-
lic or private, within the state or its jurisdiction.

(20) “Water supply”” means the sources and their surroundings
from which water is supplied for drinking or domestic purposes.

(21) “Waterworks,” or “water system” means all structures,
conduits and appurtenances by means of which water is delivered
to consumers except piping and fixtures inside buildings served,
and service pipes from building to street main.

History: 1971 ¢. 185s.7; 1975 ¢ 197;1979 ¢. 34 ss. 972dg to 972¢, 978k; 1979
¢.221;1981 ¢ 374;1983 a. 36, 189; 1987 a 403; 1993 2. 27, 112, )
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144.01

SUBCHAPTER II
WATER AND SEWAGE

144.02 Sanitary survey. (1) The department is autho-
rized to act with the U.S. geological survey in determining the san-
itary and other conditions and nature of the natural water supplies
of the state of Wisconsin, such water survey to have for its objects:

(a) To determine the nature and condition of the unpolluted
natural water supplies of the state.

(b) To determine to what extent the natural waters are being
contaminated by sewage from cities, villages and towns.

© To determine to what extent the natural waters are being

polluted by industrial wastes, and in what way these wastes might
be utilized for beneficial purposes.-
(e) To assist in determining the best source of water supplies.
(2) The department is hereby empowered and instructed to
make the necessary rules and regulations, in conjunction with the
U.S. geological department, to carry this section into effect.
History: 1971 ¢ 164; 1993 a 246.

144, 025 Department of natural resources—water
resources. (1) STATEMENT ‘OF POLICY AND PURPOSE. The

department of natural resources shall serve as the central unit of

state government to protect, maintain and improve the quality and
management of the waters of the state, ground and surface, public
and private.. Continued pollution of the waters of the state has
aroused widespread public concern. It endangers public health
and threatens the general welfare. A comprehensive action pro-
gram directed at all present and potential sources of water poliu-
tion whether home, farm, recreational, municipal, industrial or
commercial is needed to protect human life and health, fish and
aquatic life, scenic and ecological values and domestic, munici-
pal, recreational, industrial, agricultural and other uses of water.
The purpose of this section is to grant necessary powers and to
organize a comprehensive program under a single state agency for
the enhancement of the quality management and protection of all
waters of the state; ground and surface, public and private. To the
end that these vital purposes may be accomplished, this section
and all rules and orders promulgated under this section shall be
liberally construed in favor of the policy objectives set forth in this
section. In order to achieve the policy objectives of this section,
itis the express policy of the state to mobilize governmental effort
and resources at all levels, state, federal and local, allocating such

, effort and resources to accomplish the greatest result for the peo-
ple of the state as a whole. Because of the importance of Lakes
Superior and Michigan and Green Bay as vast water resource res-
ervoirs, water quality standards for those rivers emptying into
Lakes Superior and Michigan and Green Bay shall be as high as
is practicable.

(2) POWERS AND DUTIES (a) The department shall have gen-
eral supervision and control over the waters of the state. It shall
carry out the planning, management and regulatory programs nec-
essary for implementing the policy and purpose of this chapter.
The department also shall formulate plans and programs-for the

.prevention and abatement of water pollution and for the mainte-
nance and‘improvement of water qualrty

(b) 1. The department shall promulgate rules settrng standards
of water quality to:be applicable to the waters of the state, recog-
nizing that different standards may be required for different waters
or portions thereof. Water quality standards shall consist of the
designated uses of the waters or portions thereof and the water
quality criteria for those waters based.upon the designated use.
Water quality standards shall protect the public interest, which
" include the protection of the public health and welfare anid the
present and.prospective future use of such waters for public and
‘private water supplies, propagation of fish and aquatic life and
wildlife, domestic and recreational purposes and agricultural,
commer'eial, industrial and other legitimate uses. In all cases
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where the potential uses of water are in conflict, water quality
standards shall be interpreted to protect the general public interest.

2. In adopting or revising any water quality criteria for the
waters of the state or any designated portion thereof the depart-
ment shall do all of the following: - .

a. Atleast annually publish and provide pubhc notice of water
quality criteria to be adopted, revised or revrewed in the following
year,

b. Consider information reasonably avarlable to the depart-
ment on the likely social, economic, energy usage and environ-
mental costs associated with attaining the:criteria and provide a
description of the economic and socral consrderatrons used in'the
establishment of the criteria,

¢. Establish criteria which are no more stringent than reason-
ably necessary to assure attainment of the desrgnated use for the
water bodies in question.

d. Employ reasonable statistical techniques, where appropri-
ate, in interpreting the relevant water quality data.

e. Develop a technical support document which identifies the
scientific data utilized, the margin of safety applied and any facts
and interpretations of those data applied in deriving the water
quality criteria, including the persistence, degradability and
nature and effects of each substance on the designated uses, and
which providés a summary of the information consrdered under
this paragraph.

3. ‘Subdivision 2: does not apply to rules promulgated under
this’ paragraph by the department for any substance before
November 10, 1987, -

4. By April 1, 1989, the department ‘shall review, in accord-
ance with subd. 2., and as necessary revise all water quality crite-
ria, except those for dissolved oxygen, temperature, pH and
ammonia, adopted under this’ paragraph before November 10,
1987. i

5. The department shall comply with thrs paragraph with
fespect to all ‘water quality criteria ‘adopted or revised after
November 10, 1987, ‘

(¢) The départrent may issue géneral orders, and adopt rules
applicable throughout the state for the construction, installation,
use and operation of ‘practicable and available systems, méthods
and means-for preventing and abating pollution of the waters of
the state. Such general orders and rules shall be issued only after
an opportumty to be heard thereon has been afforded to interested
patties.

(d) 1. The department may issue specral -orders drrectrng par-
ticular owners to séture such operating results toward the control
of pollution of the waters of the state as the department prescribes,

“within a specified time.  Pending efforts to comply with any order,

the department may permit Continuance of ‘operations on such
conditions as it prescribes: If any owner cannot.comply with an

‘order within the time specified, the ownermay, before the date set

in the order, petition the department-to modrfy the order.. - The
department may modify the order, specifying in wiiting the rea-

.sons-therefor. If any order: is not complied. with within the time

period specified, the department shall immediately notify the
attorney general of this fact. Within 30 days thereafter, the attor-
ney general shall forthwith commence an action under s. 144.98.
2, ‘The department may. issue temporary emergency orders
wrthout prior hearing when the department determines that, the
protection of thé public health necessitates such immediate action.
Such emergency orders shall take effect at such time as the depart-
ment determines. As soon as is practicable, the department shall
hold a public hearing after which it may modify or rescind the tem-
porary emergency. ordér or issue a special order under subd. 1.
(e) No.wellsshall be constructed, installed or operated to with-
draw water.from underground sources for any. purpose where the
capacity and rate of withdrawal of all. wells on.one property isin
excess .of 100,000, gallons a day without first obtaining the

_approval of the department. If s..144.026 applies to the proposed

construction, the application shall comply with s. 144.026 (5) (a).
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If .the department finds that the proposed withdrawal will
adversely affect or reduce the availability of water to any public
utility in furnishing water to or for the public or does not meet the
grounds for approval specified unders. 144.026 (5) (d), if applica-
ble, it shall either withhold its approval or grant a limited approval
under which it imposes such conditions as to location, depth,
pumping capacity, rate of flow and ultimate use so that the water
supply of any.public utility engaged in furnishing water to or for
the public will not be impaired and the withdrawal will conform
to the requirements of s. 144.026, if applicable. The department
shall require each person issued an approval under this paragraph
to report that person’s volume and rate of withdrawal, as defined
under s. 144.026 (1) (m), and that person’s volume and rate of
water loss, as defined under s. 144.026 (1) (L), if any, in the form
and at the times specified by the department. The department may
issue general or special orders it considers necessary to ensure
promipt and effective administration of this paragraph.

(f) The department shall make investigations and inspections
to insure compliance with any. general or special order or rule
which it issues. Inthe exercise of this power the department may
require the submission and approval of plans for the installation
of systems.and devices for handling, treating or disposing of any
wastes. -

(g) The department may conduct scientific experiments,
investigations, waste treatment demonstrations and research on
any matter under its jurisdiction. It may establish pilot plants, pro-
totypes and. facilities in connection therewith and lease or pur-
chase land. or equipment. '

(h) The department, upon request, shall consult with and
advise owners having installed or about to install systems or
plants, as to the most appropriate water supply and the best
method of providing for its purity, or as to the best method of dis-
posing of wastewater, including operations and maintenance, tak-
‘ing into consideration the future needs of the community for
protection of its water supply. The department shall not be
required to prepare plans.

i) The department shall supervise chemical treatment of
waters for the suppression of algae, aquatic weeds, swimmers’
itch and other nuisance—producing plants and organisms. It may
purchase equipment and may make a charge for the use of the
same and for materials furnished, together with a per diem charge
for any services petformed in such work. The charge shall be suf-
ficient to reimburse the department for the use of the equipment,
the actual cost of materials furnished, and the actual cost of the ser-
vices rendered. . :

(j) The department may enter into agreements with the respon-
sible authorities of other states, subject to approval by the gover-
not, relative to methods, means and measures to be employed to
control pollution of any interstate streams and other waters and to
catry out such agreement by appropriate -general and special
orders. This power shall not be deemed to extend to the modifica-
tion of any agreement with any other state concluded by direct leg-
islative act, but, unless otherwise expressly provided, the depart-
ment shall be the agency for the enforcement of any such
legislative agreement.

(k) The department may, under s. 254.59, order or cause the
abatement of any nuisance affecting the waters of the state.

(L) The department shall promulgate rules establishing an
examining program for the certification of operators of water-
works, wastewater treatment plants and septage servicing vehi-
cles operated under a license issued under s. 146.20 (3), setting
guch ‘standards as the department finds necessary to accomplish
the purposes of this chapter, including requirements for continu-
ing education. The department may charge applicants a fee-for
certification. All moneys collected under this paragraph for the
certification .of -operators of waterworks, wastewater treatment
plants and-septage sefvicing vehicles shall be credited to the
appropriation under's. 20.370 (2) (bL). No person may operate.a
waterworks, - wastewater treatment plant or septage servicing
vehicle without a valid certificate issued under this paragraph.
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The department may suspend or revoke a certificate issued under
this paragraph for a violation of any statute or rule relating to the
operation of a waterworks or wastewater treatment plant or to sep-
tage servicing, for failure to fulfill the continuing education
requirements or as provided under s. 145.245 (3). The owner of
any wastewater treatment plant shall be, or shall employ, an opera-
tor certified under this paragraph who shall be responsible for
plant operations, unless the department by rule provides other-
wise. In this paragraph, “wastewater treatment plant” means a
system or plant used to treat industrial wastewater, domestic
wastewater or any combination of industrial wastewater and
domestic wastewater.

(m) Orders issued by the department shall be signed by the per-
son designated by the board.

(p) Beginning January 1, 1967, any provision of the state
plumbing code which sets specifications for septic tanks and their
installation shall be void unless it has been approved by the depart-
ment. )

(q) The department may prohibit the installation or use of sep-
tic tanks in any area of the state where the department finds that
the use of septic tanks would impair water quality. The depart-
ment shall prescribe alternate methods for waste treatment and
disposal in such prohibited areas. :

(1) If the department finds that a system or plant tends to create
a nuisance or menace to health or comfort, it shall order the owner
or the person: in.charge to secure such operating results as the
department prescribes, within a specified time. If the order is not
complied with, the department may order designated changes in
operation, and if necessary, alterations or extension to the system
orplant, or a new system or plant. If the department finds that the
absence of a municipal system or plant tends to create a nuisance
or menace to health or comfort, it may order the city, village, town
or town sanitary district embracingthe area where such conditions
exist to prepare and file complete plans of a corrective system as
provided by s. 144,04, and to construct such system within a speci-
fied time.

(s) In cases of noncompliance with any order issued under par.
(d), () or (u), the department may take the action directed by the
order, and collect the costs thereof from the owner to whom the
order was directed. The department shall have all the necessary
powers needed to carry. out this paragraph including powers )
granted municipalities under ss. 66.076 and 66.20 to 66.26. It
shall also be eligible for financial assistance under ss. 144 21,
144.24, 144.241 and 144.2415. - .

-(t) The department may establish, administer and maintain a

‘'safe.drinking water program no less stringent than the require-

ments of the safe drinking water act of 1974, P.L.. 93523, 88 Stat.
1660. ‘

(u) Under the procedure specified in par. (v), the department
may do any of'the following: -

1. ‘Order or cause the abatement of pollution which the depart-
ment, in consultation with the department of agriculture, trade and
consumer protection if the source is agricultural, has determined
to be significant and cdused by a nonpoint source, as defined in's
144.25 (2) (b), including pollution which causes the violation of
a water quality standard, pollution which significantly impairs
aquatic habitat of organisms, pollution which restricts navigation
dué‘to sedimentation, pollution which-is deleterious to human
health or pollution which otherwise significantly impairs water

-quality, except that under this subdivision the department may not
‘order orcause the abatement of any pollution caused primarily by

animal waste or of pollution from an agricultural source that is
located in - a priority watershed or ‘priority lake area unless the
source is designated as a critical site in a priority watershed or pri-
ority lake plan under s. 144.25 (Sm) or a modification to such a
plan under s. 144 25 (5s).

2. If it provided notice under's. 144 25 (5w), order the owner
or operator of asource that is designated as a critical site in a prior-
ity watershed or priority lake plan under s. 144.25 (Sm) or in a
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modification to such a plan under's. 144.25 (5s) to implement best
management practices, but not with respect to any pollutron
caused primarily by animal waste.

(v) 1. a: If the department determines that it is authorized to
issue an order under par. (u) 1. to abate pollution caused by a non-
point source, the department shall send a written notice of intent
to issue the order to‘abate the pollution to the person whom the
department determines to be responsible for the nonpoint source.

b. If the department determines under par. (u) 2. that an owner
or operator is required to implement best management practices
in a priority watershed or priority lake area, the department shall
send a written notice of intent to issue an order to implement the
designated best management practices to the owner or opérator.

c. The notice of intent to issue an order shall describe the
department’s findings and intent, and shall include adate by which
that person is required to abate the pollution or implement the best
management practices. That date shall be at least one year after
the date of the notice unless the department determines that the
pollution is causing or will cause severe water quality degradation
that could be mitigated or prevented by abatement action taken in
less than one year. In its determination under this paragraph, the
department shall consider:the nature of ‘the actual or potential
damage caused by the pollution and the feasrbrlrty of measures to
abate that pollution.

1m. If the nonpoint source that is the subject of a notice under
subd. 1..is agricultural, the department shall send the notice to the
land conservation committee created under s. 92.06 of any county
in which the source is located. If the notice isissued under subd.
1..b., the land conservation committee may- disapprove issuance
of an order within 60 days after the department issues the notice
of intent to issue the order.

“2. If the nonpoint source which is the sub]ect of a notice under
subd. 1. is agricultural, the department shall send the notice to the
department of agriculture, trade and consumer protection. The
depaitment of agriculture, trade and consumer protection shall do
all of the following:

a. Upon receipt of the notice and in cooperation with the land
conservation committee, provide to the person whom the depart-
ment has determined to be responsible for the rionpoint source
under par. () 1. a listing of management practices which, if fol-
lowed, would feduce pollution to an amount determined to be
acceptable by the department, in consultation with- either the
department of ‘agriculture, trade and consumer protection or the
land conservation committee. The list shall, with reasonable lim-
its, set forth all of the options which are available to the person to
reduce ‘pollution to that amount of pollution. The department of
agriculture, trade and consumer protection shall - provide to each
person receiving a notice an explanation of financial aids and
technical assistance which.may be available to the person for the
abatement of pollution or the implementation of best managément
practices from the department of agriculture, trade and consumer
protection under s. 92.14 and from other sources. .

'b. Issue a report to the department within one year-after the
date of ithe notice  describing the actions taken by the person
‘receiving the notice and a-recommendation as to whether the
department should issue an order to abate the pollution. or imple-
ment the best management practices. - Notwithstanding subd. 1.,
the department. may not issue an order until the department
receives that report unless -the department determines that the
pollution is causing or will cause severe water quality degradation
which could be mitigated or prevented by abatement action taken
in'less than one: year and-unless the department of agriculture,
trade and consumer: protection files a concurring determinationin
writing with the department within 30 days after receiving notice
of the department’s determination.

3. The department may issue a temporary emergency order
prior toissuing anotice under subd. 1. if all of the following apply:

."a. The department determines that the pollution is causing or
will cause severe-water quality degradation.
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b. The abatement action required by the order does not
involve a capital expenditure.

c. ‘If the nonpoint source is-agricultural, the department pro-
vides a copy of the temporary emergency order to the department
of agriculture, trade and consumet protection and to the land con-
servation committee created under's. 92.06 in every county in
which the nonpoint source is located. : -

d. As'soon as practicable after issuing the temporary emer-
gency order, the department issues a written notice of intent to
issue an order under subds. 1. and 2. or rescinds the temporary
emergency order.

(w) 1. Except as provided in subd. 3., if the department issues
a notice under par. (v) 1. b., the source is agricultural and no land
conseivation committee disapproves the proposed order under
pat. (v) 1m,, the owner or operator of the critical site may obtain
areview of the proposed order by filing a written request with the
land and water conservation board within 60 days after the expira-
tion of the time limit under par. (v) 1m. If the land conservation
committee of any county in which a source is located disapproves
ofa proposed order under par. (v) Im., the department may obtain
a review of that disapproval by frlrng a written request with the
land and water conservation board within 60 days after recervrng
the decision of the land conservation committee.

2. The owner or operator of a critical site may request a con-
tested case hearrng under ch. 227 to review the decision of the land
and water conservation board under subd 1. by filing a written
request with the department within 60 days after receiving an
adverse decision of the land and water conservation board.

3. The owner or operator of a critical site who obtains review
of the crrtrcal site determination under any or all of the review pro-
cedures in’s. 144.25 (7) may not obtarn review of a proposed order
under this paragraph '

" (8) Personnel of all state agencies shall report any evidence of
water pollution found by them to the department

(7) Any owner or other person in interest may secure a review
of the necessity for and reasonableness of any order of the depart-
ment under this section in the following manner:

.(a) They shall first file with the department a verified petition
setting forth specifically the modification or-change desired in
such order. Such petition must be filed within 60 days of the issu-
ance of the orders sought to.be reviewed. Upon receipt of such a
petition the department shall order a public hearing thereon and
make such further investigations as it shall deem advisable. Pend-
ing such review and hearing, the department may suspend such
orders under terms and conditions to be fixed by the department
on application of any such petitioner. The department shall affirm,
repeal or change the order in question within 60 days after the
close of the hearing on the petition.

(b) The determination of the department shall be subject to
review as provided in ch. 227.

History: 1971'c. 307; 1973 ¢. 243; 1975 c. 349; 1977 ¢. 29, 418 1979c 34ss.972f
£0.972m, 2102.(39) (d), (g); 1979 ¢ 89,176, 177, 1981 c. 3745, 131; 1985 2, 60; 1987
a.27,60,297,399, 403 1989a 31,366;1991a 39,1993 a. 16 27 166; 1993 2. 491
§ 278

The supreme court adopts the so—called Amerrcan rule for liability on use of under-
ground waters. State v. Michels Pipeline Construction, Inc 63 W (2d) 278,217 NW
(2d) 339,219 NW (2d) 308.

Supplying of water to it§ inhabitants by a municipality is not a proprietary. function
immune from the provisions of ch. 144, because the protection.of public health is a
matter of ‘state~wide concern over which the legislature may exercise its police pow-
ers to'insure a healthful water supply. See note to 66.065. Village of Sussex v. Dept
of Natural'Resources, 68 W (2d) 187,228 NW (2d) 173

Department is authorized, not required, to set standards for sewet extensron

approvals and may process sewer extension applications on a case by case basis under
(2)(c). Wis Envrronmental Decade v. DNR, 82'W (2d) 97, 260 NW (2d) 674

Madison’s power- to forbid chemical treatment.of Madison lakes was withdrawn
by (2)(i):; Wis, Environmental Decade, Inc. v DNR, 85 W'(2d) 518,271 NW (2d)

69 (1978)

. The department of natural resources has the authorrty to order a mumcrpalrty to
construct a public water supply-under (2) (r); upon a finding that the absence of a pub-
lic:water supply constitutés a nuisance or'menace to health or comfort, even though
the electors of the municipality voted against construction in a referendum. 60 Atty
Gen'. 523"

CA mumcrpalrty hasno Jurrsdrcrron over chemical treatment of waters to suppress
aquatic nuisances . The department is granted statewide supervision over aquatic nui-
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sance control under (2) (i). Applications for permits to chemically treat aquatic nui-
sances under(2) (i) may be denied even though statutory and regulatory requirements
have been met if such chemical treatment would be counter—-productive in achieving
the goals'set outin'(1). 63 Atty. Gen. 260

Department regulatory power over wetlands discussed. 68 Atty. Gen. 264
- The public trust doctrine. 59 MLR 787.

Theories of water pollution litigation. Davis, 1971 WLR 738

Carrying capacity controls for recreation water uses. Kusler, 1973 WLR 1

' 144.0255 Municipal clean drinking water grants.
(1) The department may award a municipal clean drinking water
grant, from the appropriation under s: 20.866 (2) (tb), to a munici-
pality for capital costs to achieve compliance with standards for
contaminants established by the départment by rule under the safe
drinking watér programunder-s. 144.025 (2) (t), if the municipal-
ity is'not in compliance with those standards on or after April 1,
1990, if the municipality incurs the capital costs after January 1,
1989, and if the violation of the standards for contaminants occurs
in a public water supply owned by the municipality.

(2) The department shall approve grants under this section

equal to 90% of the amount by which the reasonable and necessary
capital costs of achieving compliance with the standards for con-
taminants exceed an amount equal to $25 times the population that
is served by the contaminated public water supply for which a
grant is sought if the reasonable and necessary capital costs of
achieving compliance with such standards are an amount equal to
an amount that is greater than $150 times the population that is
served by the contaminated water supply.
" (8) The department shall rank applicants for grants under this
section on the basis of the severity of risk to human health posed
by each applicant’s violation of the standards for contaminants.
If insufficient funds-are available for providing grants to eligible
municipalities, the department shall allocate grants based on the
severity of risk to:human health.

(4) The department shall promulgate rules for the administra-
tion of the program under this: section that include the establish-
ment of which capital costs are eligible for reimbursement and the
method for ranking applicants under sub. (3):

History: 1989 2 366;19912.32. . .~ .

" 144.026 Water resources conservation and man-
agement. (1) DEFINITIONS. In this section:
(a) “Approval” means a permit issued under s. 30.18 or an
approval under s. 144.025 (2) (e) of 144.04.
. (b) “Authorized base level of water loss” means any of the fol-
lowing: o
1. The maximum 30-day average water loss authorized as a
condition of an'approval. o ‘ ;
2. If subd. 1. doés not apply, the highest average daily water
loss over any 30-day period that is reported to the department or
the public service commission under sib. (3) (¢) or's. 30.18 (6) (c),
144.025 (2) (e), 144.04 or 196.98. : -
'3, If there is no water loss from an'existing withdrawal, zero
gallons per day. ~ ' ' :
(c) “Consumptive use” means a use of waters of the state, other
than an interbasin diversion, that results in a failure to return any
‘or all of the water to the basin from which it is withdrawn. “Con-
sumptive uses” include, but are not limited td, evaporation and
incorporation of water into a product or agricultural crop.
“(d)” “Great Lakes basin” ‘means the watershed of the Great
Lakes and the St Lawrénce river upstream from Trois Rivieres,
Quebec. Lo a
“(e) “Great Lakes charter” means the document establishing the
principles for the cooperative management of Great Lakes water
resources, signed by the governors and premiers of the Great
Lakes region on February 11, 1985. ‘
(f)- “Great Lakes region” means the: geographic region com-
-posed of the states of Illinois, Indiana, Michigan, Minnesota, New
York, Ohio.and Wisconsin, the commonwealth of Pennsylvania
and the provinces of Ontario and Quebec, Canada.
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(g) “Interbasin diversion” means a transfer of the waters of the
state from either the Great Lakes basin or the upper Mississippi
river basin to any other basin.

(h) “International joint commission” means the commission
established by the boundary water agreement of 1909 between the
United States and Canada.

(i) “Person” has the meaning given in s. 144.01 (9m) and also
includes special purpose districts established under s. 66.072,
other states and provinces and political subdivisions of other
states and provinces.

§) “Upper Mississippi river basin” means the watershed of the
Mississippi river upstream from Cairo, Illinois.

(k) “Upper Mississippi river region” means. the geographic
region composed of the states of Illinois, lowa, Minnesota, Mis-
souri and Wisconsin.

(L) “Water loss” means a loss of water from the basin from
which it is withdrawn as a result of interbasin diversion or con-
sumptive use or both.

- (m) “Withdrawal” means the removal or taking of water from
the waters of the state.

(2) AGGREGATION OF MULTIPLE WITHDRAWALS (2) In calculat-
ing the total amount of an existing or proposed withdrawal for pur-
poses of determining the applicability of sub. (3), a person shall
include all separate withdrawals which the person makes or pro-
poses to make for a single use or for related uses.

_(b). In calculating the total amount of an existing or proposed
water loss for purposes of determining the applicability of sub.
(4),.a person shall include all separate interbasin diversions and
consumptive uses, or combinations thereof, which the person
makes or proposes to make for a single use or for related uses.

(3). REGISTRATION REQUIRED. (a) 1. Except as provided in par.
(b), any person who, on January 1, 1986, is making a withdrawal
averaging more than 100,000 gallons per day in any 30-day
period shall register the withdrawal with the department before
July 1,'1987. :

2. Except as provided in par. (b), any person who, on or after
January 1, 1986, proposes to begin a withdrawal that will average
more than 100,000 gallons per day in any 30-day period shall reg-
ister.the proposed withdrawal with the department.

(am) A registration under par. (a) shall contain a statement of
and supporting documentation for all of the following:
~1,.The source of the proposed or existing withdrawal.

2 The location of any discharge or return flow.

3. The location and nature of the proposed or existing water
use: , :

4. The actual or estimated-average annual and monthly vol-
umes and rates of withdrawal. L

5. The actual or estimated average annual and monthly vol-
umes and rates of water loss from the withdrawal.

“(b) Paragraph (a) does not apply to any of the following:

1. A person making a withdrawal who has been issued an
approval and, as a condition of the approval, is reporting the vol-
ume and rate of withdrawal and, if applicable, the volume and rate
of water loss from the withdrawal to the department or, if the per-
son is a public utility, to the public service commission.

2. A person who is required to comply with sub. (4) before
beginning the proposed withdrawal.

3. A person holding a permit under s. 147.02 or the federal
water pollution control act, as amended, 33 USC 1251 to 1376, for
whom' the department has established a water loss- coefficient,
based on flow diagrams and other water use information provided
by the permittee, that the department uses to calculate the permit-
tee’s. water loss. -

(c) ‘Bach person who registers a withdrawal under par. (2) shall
repott- the volume and rate of withdrawal and, if applicable, the
volume and rate of water loss from the withdrawal to the depart-
ment in the form and at the times required by the department.
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(4) WATER LOSS APPROVAL REQUIRED - (a) This subsection
applies to all of the following:

1. A person to whom a permit has been issued under s. 30.18
or who is required to obtain a permit under that section before
beginning or increasing a withdrawal.

2. A person who is operating a well under an approval issued
under s 144.025 (2) (e) or who is required to obtain an approval
under that paragraph before constructing ot installing a well.

3. An owner who is operating a system or plant under plans
approved under s. 144.04 or who is required to submit plans and
obtain an approval under that section before construction or exten-
sion of a proposed system or plant.

(b) ‘Before any person specified in pat. (a) may begin a new
withdrawal or increase the amount of an existing withdrawal, the
person shall apply to the department under s. 30.18, 144.025 (2)
(e) or 144.04 for a new approval or a modification of its existing
approval if either of the following conditions applies:

1. The person proposes to begin a new withdrawal that will
result in a-water loss averaging more than 2,000,000 gallons per
day in any 30-day period.

2. The person proposes to increase an existing withdrawal
that will result in a water loss averaging more than 2,000,000 gal-
lons per day in any 30—day period above the person’s authorized
base level of water loss.

(5) APPLICATION; APPROVAL; DENIAL. (a) Application. An
application under sub. (4) (b) shall contain a statement of and doc-
umentation for all of the following:

1. The current operating capacity of the withdrawal system,
if the proposed increase requires the expansion of an existing sys-
tem.

*2. The total new or increased operating capacity of the w1th~
drawal system

-3. The place and source of the proposed withdrawal.

4. The place of the proposed discharge or return flow.

5.. The place and natuze of the proposed water use.

- 6. The estimated average annual and monthly volumes and
rates of withdrawal

7. The estimated average annual and monthly volumes and
rates of water loss™ -

8. The anticipated effects, if any, that the withdrawal will have
on existing: uses-of water resources and related land uses both
within and outside of the Great Lakes basin or the upper Missis-
sippi river basin.

9. Any land acqulsltlon, equlpment energy consumption or
the relocation or resiting. of any existing community, facility,
right-of-way or structure that will be required.

. 10. . The total anticipated costs of any proposed construction.

11. A list of all federal, state, provincial and local approvals,
permits, licenses and other authorizations required for any pro-
posed construction.

. 13. A statement as to whether the proposed withdrawal com-
plies with all applicable plans for the use, management and protec-
tion of the waters of the state and related land resources, including
plans developed under ss. 144.025 (2) (a) and 147.25 and the
requirements specified in any water quantity resources plan under
sub. (8)

.. 14. A description of other ways the applicant’s need for water
may be satisfied if the application is denied or modified.

15. - A description of the conservation practices the applicant
intends to follow:

. 16.”Any other information reqmred by the department by rule.

(b) . Great Lakes basin; consultation required. If the depart-
ment receives an application that, if approved, will result in a new
water loss to.the Great Lakes basin averaging more than 5,000,000
gallons per day in any 30—day period, or an increase in an existing
withdrawal that will result in a water loss averaging 5,000,000 gal-
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lons per day in any 30—day period above the applicant’s autho-
rized base level of water loss, the department shall notify the office
of the governor or premier and the agency responsible for man-
agement of water resources in each state and province of the Great
Lakes region and, if required under the boundary water agreement
of 1909, the international joint commission. The department shall
also request each state and province that has cooperated in estab-
lishing the regional consultation procedure under sub. (11) (f) to
comment on the application. In making its determination on an
application, the department shall consider any comments that are
received within the time limit established under par. (c).

(¢c) Department response. Within the time limit established by
the department by rule, which shall be consistent with the time
limit; if any, established by the governors and premiers of the
Great Lakes states and provinces, the department shall do one of
the following in writing:

1. Notify the applicant that the -application is approved or
denied, and if it is denied, the reason for the denial.

2. Notify the applicant of any modifications necessary to
qualify the application for approval.

(d) Grounds for approval. Before approving an application,
the department shall determine all of the following:

1. That no public water rights in navigable waters will be
adversely affected.

2. That the proposed withdrawal does not conflict with any
applicable plan for future uses of the waters of the state, including
plans developed under ss. 144.025 (2) (a) and 147.25 and any
water quantity resources plan prepared under sub. (8).

3. That both the applicant’s current water use, if any, and the
applicant’s proposed plans for withdrawal, transportation, devel-
opment and use of water resources mcorporate reasonable conser-
vation practices.

4. That the proposed withdrawal and uses will not have a sig-
nificant adverse impact on the environment and ecosystem of the
Great Lakes basin or the upper Mississippi river basin.

5. That the proposed withdrawal and uses are consistent with
the protection of public health, safety and welfare and will not be
detrimental to the public interest.

6. That the proposed withdrawal will not have a significant
detrimental effect on the quantity and quality of the waters of the
state.

7. If the ptoposed withdrawal will result in an interbasin
diversion, all of the following:

a. That each state or province to which the water will be
diverted has developed and is implementing a plan to manage and
conserve its own water quantity resources, and that further devel-
opment of its water resources is impracticable or would have a
substantial adverse economic, social or environmental impact.

b. That granting the application will not impair the ability of
the Great Lakes basin or upper Mississippi river basin to meet its
own water needs.

c.. That the interbasin diversion alone, or in combination with
other water losses, will not have a significant adverse impact on
lake levels, water use, the environment or the ecosystem of the
Great Lakes basin or upper Mississippi river basin.

d. Thatthe proposed withdrawal is consistent with all applica-

‘ble federal, regional and interstate water resources plans.

(e) Right to hearing. Except as provided ins. 227.42 (4), any
person who receives notice of a denial or modification require-
ment under par. (¢) is entitled to-a contested case hearing under ch.
227 if the person requests the hearing within 30 days after receiv-
ing the notice.

(f) The department shall charge each apphcant for an approval
under this subsection the fee established under sub. (10) (a) 5. All

.moneys .collected under this paragraph shall be credited to the

general fund.
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(6) ApprOVAL (a) Issuance; contents. If an application is
approved under sub. (5), the department shall modify the appli-
cant’s existing approval or shall issue a new approval that speci-
fies all of the following:

1. The location of the withdrawal.

2. The authorized base level of water loss from the with-
drawal.

3. The dates on which or seasons during which water may be
withdrawn.

4. The uses for which water may be withdrawn.

5. The amount and quality of return flow required and the
place of discharge.

6. The requirements for reportmg volumes and 1ates of with-
drawal and any other date specified by the department.

7. Any other conditions, limitations and restrictions that the
department determines are necessary-to protect the environment
and the public health, safety and welfare and to ensure the conser-
vation and proper management of the: waters of the state.

8. Any requirements for metering, surveillance and reporting
that the department determines are necessary to ensure compli-
ance with other condltrons, limitations or restrictions of the
approval

9. Ifthe department deter mines that atime limit is necessary,
the date onswhich approval for the withdrawal expires.

(b) Review.’ The department shall review each approval prior
to the expiration date specrfred under par. (a) 9., if any, or within
5 years from the date of issuance and at least every 5 years there-

- after.

(c) .Modification by department. The department may at any
time propose modifications of: the approval or additional condi-
tions, limitations, or restrictions determined to be necessary to
ensure continued compliance with this section or with any other
applicable statute or rule.

-(d)-Revocation. If the department determines that a per son to
whom an approval has been issued would be unable under any
conditions, Jimitations or restrictions to comply with this section
or another applicable statute or rule, it shall revoke the approval.

() Request for modification:: A person to whom an approval
has been issued or any.person adversely affected by a condition,
limitation or restriction of an approval may request that the depart-
mentmodify a condition, limitation or restriction of an approval.

(f) :Notice; right to-hearing. The department shall notify the

‘person to whom the approval has been issued and any other person
who has in writing requested notice of the receipt of a request to
modify an approval or of the department’s intent to modify or
revoke an approval, The person to whom the approval is issued
is entitled to a contested case hearing under ch. 227 before a revo-
cation or modification takes effect. Any other-person who may be
adversely affected by a proposed modification s entitled to a con-
tested case hearing under ch. 227 before a-modification takes
effect.

(g) Fees. The department shall penodrcally collect from each
~ person whose application under this subsection is approved the

fee established under sub. (10) (2).5. All moneys collected under

this paragraph shall be credited to the general fund.

(7) EMERGENCY ORDER The department may, without a prior
hearing, order a person to whom an approval is issued to immedi-
ately stop a withdrawal if the department determines that there is
a danger of imminent harm to the public health, safety or welfare,
to the environment or to the water tesources or related land
resources of this state. The order shall’ specrfy the date on which
the withdrawal must be stopped and the date, if any, on which it

- may be resumed.: The order shall notify the person that the person
may request a contested case hearing under ch. 227. The hearing
shall be held as soon as practicable after receipt of a request for a
hearing. An emergency order remains in effect pending the result
of the hearing. ~

a1 INULL
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(8) PREPARATION OF WATER QUANTITY RESOURCES PLAN: The
natural resources board shall, before August 1, 1988, adopt and
submit to the chief cletk of each house of the legislature, for distri-
bution to the legislature under s. 13.172 (2), a long—term state
water quantity resources plan for the protection, conservation and
management of the waters of the state. The plan shall include, but
need not be limited to, the followrng

(a) The description of a system for allocating this state’s water
resources during a water shortage or other emergency.

(b) Identification of the existing uses of the waters of the state.

(c) An estimate of future trends in water use.

(d) Recommendations for the use, management and protection
of the waters of the state and 1elated land resources that will affect
persons subject to sub. (4). '

.-{9)  AMENDMENT OF COASTAL MANAGEMENT PROGRAM. (a) The
Wisconsin coastal management council, established under execu-
tive .otder number- 62, -dated August 2, 1984, shall amend this
state’s coastal management program submitted to the U.S. secre-
tary of commerce under. 16 USC 1455, to incorporate the require-
ments of this section and the findings and purposes specified in-
1985 Wisconsin Act 60, section'1, as they apply to the water
resources of the Great Lakes basin, and shall formally submit the
proposed amendments to the U.S. secretary of commerce. _

(b) After approval of the amendments submitted to the U.S.
secretary of commerce under pat. (a), the Wisconsin coastal man-
agement council shall,” when conducting federal consistency
reviews under 16 USC 1456 (c), consider the requirements, find-
ings and purposes specrfred under par. (a), if applicable.

(c) If the department issues an approval for'a withdrawal to
which this section applres, and the withdrawal is subject to a fed-

eral consistency review under 16 USC 1456 (c), the Wisconsin

coastal: management council shall certify that the withdrawal is
consistent with this state’s coastal management program.
(10) RULE MAKING; FEES (a) The department shall promul-

gate fules establishing all of the following:

1. The procedures for reviewing and acting on applications
under subs. (4) and (5). -

2. Requir‘ements for reporting volumes and rates of withdraw-
als.

3. The method for determmrng what portron of a withdrawal
constitutes a consumptrve use.

4. Procedures for implementing the plan adopted under sub.
(®).

"5, A graduated schedule for the fees required under subs. (5)
(f).and (6) (g) and a schedule for collecting the fees under sub. (6)
(g) periodically.

(b) The department may promulgate any other rule necessary

-to-implement this section.

(11) “COOPERATION 'WITH OTHER STATES AND PROVINCES. The
department shall do all of the following:

(a) Cooperate with the other Great Lakes states and provinces
to develop and maintain a common base of information on the use
and management of the water resources of the Great Lakes basin
and to establish systematic arrangements for the exchange of such
information.

(b) . Collect and maintain information regarding the locations,
types and quantities of water use, including water losses, in a form
thatis comparable to the form used by the other Gréat Lakes states
and provinces.

(c) Collect, maintain and exchange information on current and
pro;ected future water needs wrth the other Great Lakes states and
provinces.

(d) Cooperate with the other Great Lakes states and provinces
in developing a long—term plan for developing, conserving and
managing the water resources of the Great Lakes basin.

;- {e) As provided in the Great Lakes charter; participate in the
development of a regional consultation procedure for use in
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exchangrng information on effects of proposed mterbasm diver-
sions and consumptive uses:

(f) Participate in the developmentof an upper Mississippi river
basin regional consultation procedure for use in exchanging infor-
matron on.the effects of proposed water losses from that basin

(12) MISCELLANEOUS PROVISIONS. (a) The enumeration of any
remedy under this section does not limit the right to any other rem-

edy availablé in an action under the statutory or common law of

this state or any other state or province, federal law or Canadian
law, -

(b) Proofof complrance wrth this sectron is not adefense inany
actron not founded on this section: '

" (c) This state feserves the right to seek, in any state, federal or
provincial foriim, an adjudication of the equitable apportionment
of the watér resources of the Great Lakes basin or upper Missis-
sippi river'basin, and the protectron and deter mination of its rights
and mterests in'those water resources, in any manner provided by

law.

History: 1985 a. 60; 1987a 27, 186; 1987 a. 403s 256; 1989 a.31; 1989a 56
$.259; 1991 a. 32; 1991 4. 39.

- NOTE: Section 10£1985 Act 60, whrch created this sectron isentitled “Legisla-
tive f'ndmgs, purpose.” ) :

144.027 Compensatron for well contammatron.
(1) DerNiTIONS. In this section:

(@) “Alternate water supply” means a supply-of potable water
obtamed in bottles, by tank truck or by other similar means.

(b) “Contaminated well” or “‘contaminated private water sup-

ply” means a well or private water supply which:
-+ 1. Produces water containing one or-more substances of pub-
Tlic health concern in excess of a primary maximum contaminant
level promulgated in the natronal drinking water standards in 40
CFR 141 and 143;

2. Produces water containing one or more substances of pub-
lic health concern in excess of’ an enforcement standard under ch.
160; or ,

3. Is subject to-a written advisory opinion, issued by the
department, containing a specific descriptive reference to the well
or private water supply and recommending that the well or private
water supply not be used because of potentral human health risks

© “Groundwater” means ariy of the waters of the state occur-
ring in a saturated subsurface geologrcal formation of permeable
rock or soil.

(d) - “Livestock™ has the meamng specrfred under s. 95.80 (1)
(b) and includes poultry.

" {e) “Livestock water supply means a well which is 1ised asa
source -of potable water only for livestock -and which is:

1. Approved by the departmient of agriculture, trade and con-
sumet protection for grade A milk production under s. 97.24; ot

2. Constructed by boring or drilling.

“(f)-“Private water supply” means a residential water supply or
a livestock water supply. ;

(g) “Residential water supply” means a well which is used as
a source of potable water for humans or humans and lrvestock and
is connected to 14 or less dwelling units.

(h) “Well” means an excavation or openmg‘in the ground made
by boring, drilling or driving for the purpose of obtaining a supply
of groundwater. “Well” does not include dug wells.

(2) DUTIES OF THE DEPARTMENT The department shall:

-(a) Establish by rule procedures for the submission, review and
determination of claims under this section.

(b) Assist claimants in submrttmg applications for compensa-
tion under this section.

(c) Issue awards under this section.

. (d) Establish casing depth and other construction requirements
for a new or reconstructed private water supply.
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(3) WELLS FOR WHICH A CLAIM MAY BE SUBMITTED; SUNSET
DATE. (a) A claim may be submitted for a private water supply
which, at the time of submitting the claim, is-contaminated.

(b) Claims may not be submrtted under this section until Janu-
ary 1,1985. :

(4). WHO MAY SUBMII A CLAIM. (a) Except as provrded under
par. (b), a landowner or lessee of property on which is located a
contaminated, prrvate water supply, or the spouse, dependent, heir,
assign or'legal representative of the landowner or lessee, may sub-
mit a-claim urider this section.

“(b) The following entities may not submit a claim:

1. The state. o
2. An office, department, independent agency, institution of
higher education, association, society or other body in state gov-
ernment;

3. An authonty created under ch. 231 or 234.

4. . A dity; village, town, county or special purpose district.

5. A'federal agency, department or instrumentality.

-6. An interstate agency.

(4m) INCOME LIMITATION (a) " In order to be eligible for an
award under this section, the annual famlly income of the land-
owner or lessee of property on which is located a contaminated
water supply may not excéed $45,000.

NOTE: Pat. (a)is amended eff. 7-1-95 by 1993 Wis. Act 413 to read.

(a) In order: to be eligible for an award under this section, the annual family
incomeof the landowner or lessee of property onwhichis located acontaminated
water supply may not exceed $65,000.

‘(b) Except as provided under par. (d), annual family income
shall be based upon the adjusted gross income of the landowner
or lessée and the landowner’s or lessee’s spouse, if any, as com-
puted for Wisconsin income or franchise tax purposes for the tax-
able year prior to the year in which the claim is made. The county
median income shall be determined based upon the most recent
statistics published by the federal department of housing and
urban development for the year prior to the. year of the enforce-
ment order.

“(c) In order to be eligible for an award under thls section, the
claimant shall submit a copy of the designated income or franchise
tax returns for the taxablé year prior to the year in which the claim
is made together with the application under sub. (5). The claimant
shall submit a copy of the landowner’s or lessee’s Wisconsin fran-
chise tax réturn, joint Wisconsin income tax return or, if filing sep-
arately, the landowner’s or lessee’s separate Wisconsin income
tax return-and the separate Wrsconsrn income-tax return of his or
her spouse, if any. :

(d) The department: may drsregard the Wisconsin income tax
retufn for the taxable year prior to the year in which the claim is
made and may determine annual family income based upon satis-
factory evidence of adjusted gross-income. or projected taxable
income of the landowner or lessee and the landowner’s or lessee’s

‘spouse in the current year.

~ (5) APPLICATION (a) A claimant shall submita clarm on forms
provided by the department The claimant shall verify the claim
by affidavit. - ,
(b)' The claim shall contain‘
~ 1. Testresults which show that the private water supply is con-

taminated, as defined under sub. (1) (b) 1. or 2., or information to
show that the private water supply is contammated as defined
under sub. (1) (b) 3; )

2. Any information available to the claimant regarding possi-
ble sources of contamination of the private water supply; and

3. Any other information requested by. the department.

(c)  The department shall notify the claimant if the claim is
complete or specify the addijtional information which is required
to be submitted. If the claimant does not submit a complete claim,
as determined by the department, the department may not proceed
under this section until it receives a complete claim.
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(d) A claim constitutes consent by the claimant to:

1. Enter the property where the private water supply is located
during normal business.-hours and conduct any investigations or
tests necessary to verify the claim; and

2. Cooperate with the state in any administrative, civil or
criminal action involving a person or activity alleged to have
caused the private water supply to-become contaminated

'(e) The department shall consolidate claims if more than one
claimant submits a claim for the same private water supply.

(f). The department shall allocate money for the payment of

claims according to the order in which completed claims are
received. The department may conditionally approve a completed
claim even if the appropriation under s. 20.370 (4) (cv) i is insuffi-
cient to pay the claim. The department shall allocate money for
the payment of a claim which is conditionally approved as soon
as-funds become available.

(6) DETERMINING CONTAMINATION. (a) Contamination of a pri-
vate water supply, as defined under sub. (1) (b) 1. or 2., is required
to be established by analysis of at least 2 samples of water, taken
at least 2 weeks apart, in a manner which assures the validity of
the test results. The samples shall be tested by a laboratory certi-
fied under s. 144.95.

(b) The department may reject test results which are not suffi-
ciently recent.

(c) The department, at its own expense, may test additional
samples from any pnvate water supply for whrch a claim is sub-
mitted.

(7) PURPOSE AND AMOUNT OF AWARD. (a) If the department
finds that the claimant meets all the requirements of this section
and rules promulgated under this section and that the private water
supply is contaminated, the department shall issue an award. The
award may not pay more than 60% of the eligible costs. The award
may not pay any portion of eligible costs in excess of $12,000. -

NOTE: Par: (a) is amended eff. 7-1-95 by 1993 Wis. Act 413 to read:

(a) If the department finds that the claimant meets all the requirements of this
section and rules promulgated under this section and that the private water sup-
ply is contaminated, the department shall issue an award. The award may not
pay more than 75% of the eligible costs. The-award may not pay any portion of
eligible costs in excess of $12,000.

(b) -If the annual family income of the claimant exceeds
$32,000, the amount of the award is the amount determined under
par. (a) less 30% of the amount by which the claimant’s income
exceeds $32,000.

NOTE: Par. (b) is amended eff, 7—1—95 by 1993 Wis. Act 413 to read:

(b) If the annutal family inc  of the claimant exceeds $45,000, the amount
of the award is the amount deter! mined under par (a) less 30% of the amount by
whlch the clainiant’s incomé exceeds $45,000.-

“(¢) Elrglble costs under thrs subsectron include the followmg
items only: ,

1. The cost of obtarmng an altemate water supply,

_ The cost of any one of the following:

. Equipment used for treating the water;

. Reconstructing the private water supply;
.. Constructing a new private water supply;

d. Providing for a public water supply to replace the private
water supply including costs related to connection to the public
water supply and costs related to special assessments and one—
time munrcrpal charges for' capital improvements and services
involved in providing the pubhc water supply; or
e Provrdrng a connection to an existing private water supply;

3. The cost of abandoning a contammated private water sup-
ply, if a new private water supply is constructed or if connection
to a public or private water supply is provided;

_ -4, The cost of obtaining 2 tests to show that the private water
supply was contaminated if the cost of those tests was originally
paid by the claimant; .

5. Purchasing and 1nstallrng a pump, if a new pump is neces-
sary for the new or reconstructed private water supply; and
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6. Relocating pipes, as necessary, to connect the replacement
water supply to the buildings served by it.

(8) CopaYMENT.  The department shall require a payment by
the claimant equal to the total of the following:

- (a) Two hundred fifty dollars; and

(b) Alleligible costs not paid under sub. (7) in excess of $250..

(9) CONTAMINATION STANDARD; NITRATES: (a) This subsection
applies to a private water supply which:

1. Is a livestock water supply or is a residential water supply
which is used as a source of potable water for livestock as well as
for a residence; and-

2. Isusedat least 3 months each year and while in use provides
an estimated average of more than 100 gallons per day for con-
sumption by livestock.

(b) Notwithstanding the requirement of contamination under
sub. (7); if a private water supply meets the criteria under par. (a)
and the claim is based upon contamination by nitrates and not by
any other substance, thé department may make an award only if
the private water supply produces water containing nitrates in
excess of 40 parts per million expressed as nitrate-nitrogen.

(10) ISSUANCE OF AWARD. (a) The department shall issue
awards without regard to fault.

(b) Contrrbutory negligence is not a bar to recovery and no
award may be-diminished as the result of negligence attributable
to the claimant or to any person.who.is entitled to submit a claim.

(c) The department shall pay each claim within 30 days after
a completed payment request is submitted. The department shall
pay eligible costs under sub. (7) based upon cost tables and rules
promulgated under sub. (11) (c).

(11) DENIAL OF CLAIM; LIMITS ON AWARDS (a) Denial of claim.
The department shall deny a claim if:

1. The claim is not within the scope of this section.’

2, The claimant submits a fraudulent claim.

3. The cldim is for reimbursement of costs incurred before the
department determined that the claim was complete under sub. (5)
© c .

4. One or more of the contaminants upon which the claim is
based was introduced: into the well through the plumbing con-
nected to the well.

5. One or more of the contaminants upon Wthh the claim is
based was introduced into the well intentionally by a claimant or
aperson who would be directly benefited by payment of the claim.

- 6. All of the contaminants upon which the claim is based are
naturally occumng substances and the concentration of the con-
taminants ‘in ‘water produced by the well does not srgnrfrcantly
exceed the ‘background concentration of the contammants in
groundwater at that location.

7. Except as provided in sub. (14), an award has been made
under this section within the prevrous 10 years for the parcel of
land where the private water supply is located.

8. A residential water supply is contaminated by bacteria or
nitrates of both and is ‘not contaminated by any other substance.

9. A livestock water supply is contaminated by bacteria and
is not contaminated by any other substance.’

10. Theamount of the award determined under sub. (7) would
be less than $100.

(am) Emergency. Notwithstanding par. (a) 3., the department
may authorize expenditures before a claim is submrtted if the
department determines that an emergency situation exists. The
department shall establish standards and procedures for the pay-
ment of claims in emergency situations.

(b) Limits on awards; purposes. 1. An award may be issued
for purchasing and installing a pump if a pump is necessary for the
new or reconstructed private water supply.

" 2. Anaward may be issued for water treatment only if the con-
tamination cannot be remedied by reconstruction or replacement
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of the private water supply, or connection to another water supply
is not feasible.

3. An award may not be 1ssued for the replacement of a sand

point well with a drilled well unless:

a. The department determines that replacement with another
sand point well is not feasible; and

* b, The department determines that the person had no knowl-
edge or reason to believe the sand point well would become con-
taminated at the time it was constructed. -

4. Anaward may not be issued for the reimbursement of costs
of an alternative water supply incurred before the department con-
firmed that contamination existed.

-~ (¢) Limits on awards; costs determined-by rule.. The depart-
ment shall determine by rule the usual and customary costs of each
item for which an award may be issued under sub. (7). The rule
shall reflect the range of costs resulting from differences in costs
of construction, labot, equipment and supphes throughout the
state, various soil and bedrock conditions, sizes and depths of
wells;. types of well construction and other factors which may
affect the costs. The department shall determine the.amount of all
awards according to the rules promulgated under this paragraph.

(d) Limits on awards; amount. Awards shall be issued subject
to the following limitations on amount:

~1./1f the contamination can be remedied by reconstruction of

the private water supply, construction of a new private water sup-
ply or connection to an existing public or private water supply, the

department shall issue an award for the least expensive means of

remedying the contamination.

2. Ifthe contamination cannot be remedied by anew ot recon-
structed private water supply, the maximum award for connection
to an existing public or private water supply is 150% of the cost
of constructing a new private water supply.

3. An award for an alternate water supply is limited to the
amount necessary to obtain water for a one~year penod except as
provided under sub. (13).

(12) RECONSTRUCTION OR REPLACEMENT OF WELLS If the
department determines that the claimant is entitled to compensa—

tion for reconstruction of a private water supply or construction of

a new private water supply, the department may issue the award
only if all of the following conditions are satisfied:

(a) The well complies with casing depth and other construction
requuements established by the department.

(b).If the well is a drilled well, it s constructed by a well driller
licensed under ch. 162 or, if the well is a sandpoint well, it is con-
sttucted by a well driller or pump installer licensed under ch. 162.

(13) COORDINATION OF COMPENSATION AND REMEDIAL ACTION.
If the secretary determines that the implementation of a response
to groundwater contamination by a regulatory agency under s.
160.25.can be expected to remedy the contamination in a private
water supply in 2 years or less, the secretary may order adelay in
the issuance of an award for up to a 2-year period. If the secretary
issues.an order under this subsection, the department shall issue
an award for'an altemate water supply while the order is in effect
or'until the well is no longer contaminated, whichever is earlier.
fthe order. the denartment determines that the

AN oy
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Ix, upun expiration oI (e oraey, the aepanment Celermir
pnvate water supply is not contaminated, the department may not
issue an award under this section.

s (1 4) NEW CLAIMS. - (a) ‘New contamination. A claimant who
receives an award for the purpose of constructing or reconstruct-
ing a private water supply or connection to a private water supply
may submit a new claim if the contamination is from a new source
and, if the previous award was for a néw or reconstructed private
water supply, the well was constructed pmpeﬂy

“(b) Failure to eliminate contamination: 1. A claimant who
receives an award for the purpose of constructing or reconstruct-
ing a‘private water supply or connection to a private water supply
may submit a‘new claim if the contamination is not eliminated
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and, if the award was for 2 new or reconstructed private water sup-
ply, the well was constructed properly.

2. Only one additional claim may be submitted under this par- .
agraph within 10 years after an award is made.

(15) TOLLING OF STATUTE OF LIMITATIONS. Any law limiting
the time.for commencement of an action is tolled by the filing of
a claim.  The law limiting the time for commencement of the
action is tolled for the period from the first filing of a claim until
the department issues an award under this section. If a period of
limitation is tolled by the filing of a claim, and the time remaining
after issuance of the final award in which an action may be com-
menced is less than 30 days, the period within which the action
may be commenced is extended to 30 days from the date of issu-
ance of the final award.

(16) RELATION TO OTHER ACTIONS. (a) The existence of the
relief under this section is not a bar to any other statutory or com-
mon law remedy. ;

(b)..A person is not required to exhaust the remedy available
under this section before commencing an action seeking any other
statutoxy or common law remedy. _

(c) The findings and conclusions under thlS section are not
admissible in any civil action.

(d) The state.is subrogated to the rights of a claimant who
obtains an award under this section in an amount equal to the
award, All moneys recovered under this paragraph shall be cred-
ited to the envnonmental fund for environmental repair.

(1 7) APPLICABILITY. (a) A claim may be submitted irrespec-
tive of the time when the contamination is or could have been dis-
covered in the private water supply A claim may be submitted for
contammatlon which commenced before May. 11, 1984, and con-
tinues at the tlme a claim is. submitted under this section.

(b) This sectlon does not apply to contamination which is com-
pensable under subch. I of ch. 107 or s. 144. 855 4.

(18) SUSPENSION OR REVOCATION OF LICENSES. - The depart-
ment may suspend or revoke a license issued under ch. 162 if the
depattment finds that the licensee falsified information submitted
under this section. The department of industry, labor and human’
relations may suspend or revoke the license of a plumber licensed
under ch. 145 if the department of industry, labor and human rela-
tions finds that the plumber falsxﬁed information submitted under
th1s section,

" (19) PENALIIES. Whoever does any of the followmg shall for-
feit not less than $100 nor more than $1,000 and shall be required
to fepay an award issued to that person under this section:

(a) Causes or exacerbates the contamination of a private water
supply for the purpose of submitting a claim under this section; or

(b) Submits a fraudulent claim under this section.
History: 1983 a. 410; 1985 a. 22, 29; 1989 a. 31; 1991 a. 39; 1993 a. 413

144.03 Vlsnorlal powers of department. (1) Every
owner of an industrial establishment shall furnish to the depart-
ment all information required by it in the discharge of its duties
under's. 144.025(2). Any member of the natural resources board
or any employe of the department may enter any industrial estab-
lishment for the purpose of collecting such information, and no
owner of an industrial establishment shall refuse to admit such
member or employe The department shall make such inspections
at frequent intervals, The secretary and all members of the board
shall have power for all purposes fallmg within the department’s

jurisdiction to administer oaths, issue subpoenas, compel the
attendance of thnesses and the productlon of necessary or essen-
tial data. '

(2) Any duly authorized officer, employe or representatlve of
the department may enter and inspect any property, premises or
place on'or at which aniy prospectmg or metallic mining operatlon
or facility or nonmetallic mining operation is located or is being
constructed or installed at.any reasonable time for the purpose of
ascertaining the state of compliance with this chapter and rules
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adopted pursuant thereto. No person may refuse entry or access
to any such. authorized representative -of the department who
requests entry for purposes of inspection, and who presents appro-
priate credentials, nor may any person obstruct, hamper or inter-
fere with any such inspection. The department shall furnish to the
prospector or operator, as indicated in the prospecting or mining
permit, or nonmetallic mining site operator a written report setting
forth.all observations, relevant information and data which relate

to compliance status _
History: 1973 ¢ 318; 1979 c. 221 5. 635; Stats. 1979 s. 144.03; 1993 a. 464

144.04 Approval of plans. (1) Except as provided under
sub. (2), every owner within the time prescribed by the depart-
ment, shall file with the department a certified copy of complete
plans of a proposed system or plant or extension thereof, in scope

and detail satisfactory to the department, and, if required, of

existing systems or plants, and such other information concerning
maintenance, - operation and other details as the department
requires, including the information specified under s. 144.026 (5)
(a), if applicable. Material changes with a statement of the reasons
shall be likewise submitted. Before plans are drawn a statement
concerning the improvement may be made to the department and
the department may, if requested, outline generally what it will
require. Upon receipt of such plans for approval, the department
orits duly authorized representative shall notify the owner of the
date of receipt. Within 90 days from the time of receipt of com-

plete plans or within the time specified in s. 144.026 (5) (c), if

applrcable the department or its authorized representative shall
examine and take action to approve, approve conditionally or

reject the plans and shall state in writing any conditions of

approval or reasons for rejection. Approval or disapproval of such

plans:and specifications shall not be contingent upon eligibility of

such project for federal aid. The time period for review may be
extended by-agreement with the owner if the plans and specifica-
tions cannot be reviewed within the specified time limitation due
to circumstances beyond the control of the department or in the
case of extensive installation involving expenditures of $350,000
or-more, The extension shall not exceed 6 months. Failure of the
department or its authorized representative to act before the expi-
ration of the time period allowed for review shall constitute an

approval of the plans, and upon demand a written certificate of

approval shall be issued. Approval may be subject to modification
by the department upon ‘due notice. “Construction or material
change shall be according to approved plans only. The department
may disapprove plans which are not in conformance with any
existing approved areawide waste treatment management plan
prepared pursuant to the federal water pollution control act, PL.
92-500, as amended, and shall disapprove plans that do not meet

the grounds for approval specified under s. 144.026 (5) (d), if

applicable. The department shall require each person whose plans
are approved under this section to report that person’s volume and
rate of water withdrawal, as defined under s. 144.026 (1) (m), and
that person’s. volume and rate of water loss, as defined under s.
144.026 (1) (L), if any, in the form and at the times specified by
the department

(2) The department may, by rule, exempt an owner of a spe-
cific type of systém or plant from the requirements of sub. (1) or
modify the requirements of sub. (1) for a specific type of system

or plant. A
History: 1977 c. 418; 1985 a 60; 1991 a. 39.

144.05 Sewage drains; sewage discharge into cer-
tain lakes. (1) (a) When any city, village, town or owner has
constructed or constructs a sewage system complying with s.
144.04, the outflow or effluent from such system may be dis-
charged into any stream or-drain constructed pursuant to law, but
no such outflow of untreated sewage or effluent from a primary
or secondary treatment plant from a city, village, town, town sani-
tary district or metropolitan sewage district in a county having a
population of 240,000 or more, according to the latest U.S. bureau
of census figures-available including any special census of munic-
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ipalities within the county, any part of which is located within a
drainage basin which drains into a lake of more than 2 square
miles and less than 16 square miles in area, shall be discharged
directly into, or through any stream, or through any drain, into
such a lake located within 18 miles of the system or plant of such
city, village, town, town sanitary district or metropolitan sewage
district. All necessary construction of plant, system or drains for
full compliance with this subsection in the discharge of untreated
sewage or sewage effluent from all existing primary or secondary
plants shall be completed by September 1, 1970, and the plans for
any new system or plant shall include provisions for compliance
with this subsection. The department may at any time order and
require any owner of an existing plant to prepare and file with it,
within a prescribed time, preliminary or final plans or both, for
proposed construction to comply with this subsection

(b) Any municipality, which, on April 30, 1972, has an operat-
ing sewerage collection and treatment system and has an applica-
tion for attachment to a metropolitan sewerage district pending in
the county court, in such a county, any part of which is located
within such a drainage basin and which is located within 10 miles
of a metropolitan sewerage district on September 1, 1967, shall be
added to the metropolitan sewerage district upon application of
the governing body of the municipality as provided in s. 66.205
(1), 1969 stats., if such petitioning municipality pays its fair share
of the cost of attachment as determined by mutual agreement or
a court of competent jurisdiction.

(c) Inlieu of the construction in compliance with the foregoing
provision for divetsion from such lakes, any owner of an existing
plant, on or before September 1, 1967, or any owner of a new sys-
tem or plant prior to construction of such new system or plant, may
file with the department such plans for advanced treatment of
effluent from primary o1 secondary treatment as in the judgment
of the department will accomplish substantially the same results
in’ eliminating nuisance conditions on such lake as would be
accomplished by diversion of secondary sewage effluent from
said lake (without at the same time creating other objectionable or
damaging results), and such owner shall be exempt from the fore-
going provisions of this subsection for diversion from such lakes
upon approval of such plans and installation of advanced treat-
ment facilities and procedures in compliance therewith, but noth-
ing shall impair the authority of the department to require at any
time preliminary or final plans, or both, for diversion construc-
tion. }

(d) Anyperson violating this subsection or any order issued in
furtherance of compliance therewith shall forfeit to the state not
less than $100 nor more than $500 for each violation, failure or
refusal.” Each day of continued violation is deemed a separate
offense. No such penalty shall be invoked during the time that any
petition for review.of an order is pending under s. 144.025 (7) until
final disposition thereof by the courts, if judicial review is sought
under ch. 227.

(2) The city, village or town or the owner of land through
which the drain is constructed may apply to the circuit court of the
county in-which the land is located to determine the damages, if
any. No injunction against the use shall be granted until the dam-
ages ate finally determined and payment refused. Unless within
six months after the system is completed the owner of the land
institutes such proceedings the owner is barred. The proceedings
shall be according to ch. 32, so far as applicable.

History: 1971 ¢. 164, 276; 1979 ¢ 34 5, 2102 (39) (g); 1979 ¢ 176; 1981 c. 374
5. 150; 1993 a. 246

The original opmron of the supreme court in 63 W (2d) 175, finding (1), Stats
1969, an unconstitutional delegation of legislative power to county courts is with-

drawn. Madison Metropolitan Sewerage Dist. v DNR, 66 W (2d) 634, 226 NW (2d)
184

144.06 House connections. To assure preservation of
public health, comfort and safety, any city, village or town or town
sanitary district having a system of waterworks or sewerage, or
both, may by ordinance require buildings used for human habita-
tion and located adjacent to a sewer or water main, or in a block
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through which one or both of these systems extend, to be con-
nected with either or both in the manner prescribed. If any person
fails to comply for more than 10 days after notice in writing the
municipality may impose a penalty or may cause connection to be
made, and the expense thereof shall be assessed as a special tax
against the property. Except in st class cities, the owner may,
within 30 days after the completion of the work, file a written
option with the municipal clerk stating that he or she cannot pay
the amount in one sum and asking that it be levied in'not to exceed
5 equal annual instalments, and the amount shall be so collected

with interest at a rate not to exceed 15% per year from the comple--

tion of the work, the unpaid balance to be a special tax lien.
History: 1979 c. 110's. 60.(13); 1979 ¢ 221; 1983 a 150.

144.07 Joint sewerage systems. (1) The department
of natural resources may require the sewerage system, or sewage
or refuse disposal plant of any governmental unit including any
town, village or city, to be so planned and constructed that it may
be connected with that of any other town, village or city, and may,
after hearing, upon due notice to the governmental units order the
proper connections to be made or a group of governmental units
including cities, villages, town sanitary districts or town utility
districts may construct and operate a joint sewerage system under
this statite without being so required by order of the department
of natural resources but following hearing and approval of the
department )

(1m) An order by the department for the connection of unin-
corporated territory. to a city. or village system or plant under this
section shall not become effective for 30 days following issuance.
Within 30 days following issuance of the order, the governing
body of acity or village subject to an order under this section may
commence an annexation proceeding under s. 66.024 to annex the
unincorporated territory subject to the order. If the result of the
referendum under s. 66.024 (4) is in favor of annexation, the terri-
tory shall be annexed to the city or village for all purposes, and

sewerage service shall be extended to the territory sub]ect to the
order. If an application for an annexation referendum is denied
unders. 66.024 (2) or the referendumunder s. 66.024 (4) is against
the annexation, the order shall be void. If an annexation proceed-
ing is not commenced within the 30—day period, the order shall
become-effective. ’

(2) When one governmental unit renders service to another
under this section, reasonable compensation shall be paid. The
officials in charge of the system, of thé governmental unit furnish-
ing the service shall determine the reasonable compensation and
réport to its clerk who shall, on or before August 1 of each year,
certify a statement thereof to the clerk of the governmental unit
receiving the service.  This clerk shall extend the amount shown
in'such statement as a charge on the tax roll, in the manner follow-
ing: a) where the service rendered is available to substantially all
improved real estate in the member governmental unit receiving
the same, the charges shall be placed upon the tax roll of such
membeér governmental unit as a general tax; b) where the service
renderéd is for the benefit of public highways in, or real estate
owned or‘operated by, the mémber governmental unit receiving

+h ho
the same, the vnaxév

such member governmental unit as a general tax; ¢) where the ser-
vice rendered does not come under the provisions of a) or b), the
charges therefor shall be placed upon the tax roll of such member
governmental unit as-a special tax-upon each parcel of real estate
benefited; and when collected it shall be paid to the treasurer of the
member governmental unit rendering the service. Where the
charges are to be extended on such tax roll under the provisions
of ¢), the clerk of the member governmental unit furnishing such
service shall itemize the statement showing separately the amount
charged to each parcel of real estate benefited; if, due to delay in

wuiCiTi VX 11 00 PLaCOl VPO L0 L8R VAL 02

determination, such charge cannot be extended on the tax roll-of

any particularyear, it shall be extended as soon as possible.
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(3) Ifthe governing body of any governmental unit deems the
charge unreasonable, it may by resolution within 20 days after the
filing of the report with its clerk: -

(a) Submit to arbitration'by 3 reputable and experienced engi-
neers, one chosen by each governmental unit, and the 3rd by the
other 2. If the engineers are unable to agree, the vote of 2 shall be
the decision. They may affirm or modify the report, and shall sub-
mit their decision in writing to each governmental unit within 30
days of their appointment unless the time be extended by agree-

ment of the governmental units. The decision shall be binding.
Election to so arbitrate shall be a waiver of right to proceed by
action. Two—thirds of the expense of arbitration shall be paid by
the governmental unit requesting it, and the balance by the other.

(b) Institute a proceeding for judicial review under ch. 227.-.

(4) (a) Any 2 or more goveinmental units, including cities;
villages, town sanitary districts or town utility districts not wish-
ing to proceed under sub. (2) may jointly construct, operate and
maintain a joint sewerage system, inclusive of the necessary inter-
cepting sewers and sewerage treatment works: Such joint action
by 2 govemmental units shall be carried out by a sewerage com-
mission consisting of one member appointed by each of the gov-
erning bodies of such govemmental units and a 3rd member to be
selected by the 2 members so appointed, or in lieu thereof said
sewerage commission may consist of 2 members appointed by the
governing body of each governmental unit and a 5th member to
be selected by the 4 members so appomted or where more than 2
governmental units act to form the commission, the representation
on the commission shall be in accordance with a resolution
approved by the member governmental units. .

(b) 1. Where such sewerage commission shall consist of 3
members, the members: chosen by the 2 members first appointed
shall serve for 2 years, while the members appointed by the gov-
erning bodies of the 2 governmental units shall serve for terms of
4and 6 years, respectively, the length of term of gach to be deter-
mined by lot. All subsequent appointments, except for unexpired
terms, shall be for6 years. All such members shall serve until their
successors shall have been appointed and shall have qualified.

2. Where such sewerage commission shall consist of 5 mem-
bets, the member chosen by the 4 members first appointed shall
serve for one year, while the members appomted by the governing
bodies of the 2.governmental units shall serve for terms of 2, 3,4
and 5 years respectively, the length of terms of each to be deter-
mrned by lot. All subsequent appointments, except for unexpired
terms, shall be for 6 years. All such members shall serve until their
successors. shall have been appointed and shall have qualrfred

3. Where such sewerage commission representation shall be
formed by approval of a resolution, the resolution shall state the
method of ‘appointing commissioners and the term of office.of
each commissioner.

(c) The sewerage commissioners shall pr0]ect plan, construct
and maintain in the district comprrsrng the member governmental
units intercepting and other main sewers for the collection and
transmission of house, iridustrial and other sewage to-a site or sites
for disposal selected by them, such sewers to be sufficient, in the

judgment of the sewerage commissionets, to care for such sewage

SO

of the territory mcluded in such district. The sewerage commis-
sioners shall project, plan, constiuct and operate sewage disposal
works at a site or sites selected by them whrch may be located
within or outside of the territory included in ‘the district. The s sew-
erage commissioners may also pro;ect plan, construct and main-
tain intercepting and other main sewers for. the collection and
disposal of storm water which shall be separate from the sanitary
sewerage system. The sewerage commissioners may also project,

plan, construct and operate solid waste disposal works at a site or
sites selected by them which may be.located within or-outside of
the territory included in the district or by contract with counties or
municipalities which. have solid waste disposal facilities. The
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sewerage commissioners may employ and fix compensation for
engineers, assistants, clerks, employes and laborers, or do such
other things as may be necessary for the due and proper execution
of their duties. Such sewage disposal works may be used by the
sewerage commissioners and by such governmental units for the
disposal of garbage, refuse and rubbish.

(d) Such sewerage commission shall constitute a body corpo-
rate by.the name of “(Insert name of governmental units or area)
Sewerage Commission,” by. which in all proceedings it shall
thereafter be known. It may purchase, take and hold real and per-
sonal property. for its use and convey and dispose of the same.
This grant.of power shall be retroactive to September 13, 1935 for
commissions formed prior to January 1,1972. Except as provided
in -this subsection: the sewerage commissioners shall have the
power and proceed as a common council and board of public

works in cities in carrying out the provisions of par. (c). All bor-

rowing-unders. 24.61 (3) (a)-5. and all bond issues.and appropria-
tions made by said sewerage commission shall be subject to the
approval of the governing bodies of the respective governmental
units:
©) Each such govemmental unit shall pay for its proportionate
share of such sewerage system, including additions thereto, and
alsoits proportionate share of all operation and maintenance costs
as may be determined by the sewerage commission. Each govern-
mental upit may borrow money and issue revenue or general
obligation bonds therefor, for the acquisition, construction, erec-
tion, enlargement .and extension of a joint sewage disposal plant
or refuse or rubbish or solid waste disposal plant or system or any
combination of plants provided under this section, and to purchase
a site or sites for the same. Each governmental unit may, if it so
desires, pxoceed under s. 66.076 in financing its portion of the cost
of the construction, operation and maintenance of the joint sewage
d1sposa1 plant ot plants provided for in this section, or system.
(f) Any such governmental unit being aggrieved by the deter-

mination of the sewerage commission on matters within its juris-
diction may appeal to the circuit court as provided in sub. (3) (b).

History: 1971 ¢ 89,276; 1977.¢ 187;1979 ¢ 176;1985a. 49

“ Sub. (1m) does hot violate Art. IV, sec. 1. See note to Art IV, sec. 1; citing City
of Beloit v. Kallas, 76 W (2d) 61, 250 NW (2d) 342

Joint sewerage commission may enact and enforce regulations required of it under

Clean Water Act of 1977, but it cannot make appropriations or issue bonds without
approval of § govemmg bodies which established it 63 Atty. Gen 83

144.08 Disposal of septage in munlclpal sewage
systems. (1) DErINITIONS. In this section:

(a) “Septage” means the scum, liquid, sludge or other waste
from a septic tank; soil absorption field, holding tank or privy.
This term does not include the waste from a grease trap.

(b) “Licensed disposer” means a person engaged in sefvicing,
as defined in s.146.20 (2) (f) under a license issued under s.
146.20 (3) (a): ,

(2) REQUIREMENT TO TREAT SEPTAGE: A mumcxpal sewage sys-
tem shall accept and treat septage from a licensed disposer during
the period of time commencing on November 15 and ending on
April 15. The sewage system may, but is not required to, accept
and treat septage at other times during the year

. {(3): ExcepTIONS.  (a): Notwithstanding sub. (2), a municipal
sewage system is. not required to-accept septage from a licensed
disposer if: S

1 Treatment of the septage would cause the sewage system
toexceed its operating design capacity of to violate any applicable
effluent limitations or standards, water quality standards. or any
other legally applicable.requirements, including court orders or
state or federal statutes, rules, regulations or orders; »

2. The:septage is not compatible with the sewage system;

"3. “The licenséd disposer has not applied for and received
approval'under sub: (5) to dispose of septage in the sewage system
or the licensed disposer fails to comply with the disposal plan; or

4. The licensed disposer fails to comply with septage disposal
rules promulgated by the municipal sewage system.
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(b) The municipal sewage system shall accept that part of the
total amount of septage offered for disposal which is not within the
exceptions in par. (a).

(4) PrioriTiES. If the municipal sewage system can accept
some, but not all, of the septage offered for disposal, the municipal
sewage system may accept septage which is generated within the
sewage service area before accepting septage which is generated
outside of the sewage service area.

- (5) DisrosAL PLAN. (a) Each year a licensed disposer may
apply to the municipal sewage system, prior to September 1, for
permission to dispose of septage in the sewage system.

(b) The municipal sewage system shall approve applications
for septage disposal, or reject those applications which are within
the exceptions in sub. (3), no later than October 1 of each year.

(¢) The municipal sewage system may impose reasonable
terms and conditions for septage disposal including:

1. Specific quantities, locations, times and methods for dis-
charge of septage into the sewage system.

2. Requirements to report the source and amount of septage
placed in the sewage System.

3. Requirements to analyze septage characteristics under sub.
®). i .

4. Actual and equitable disposal fees based on the volume of
septage introduced into the municipal sewage system and calcu-
lated at the rate applied to other users of the municipal sewage sys-
tem, and including the costs of additional facilities or personnel
necessary to accept septage at the point of introduction into the
municipal sewage system.

(d) The municipal sewage system shall prepare a disposal plan
for each licensed disposer whose application for septage disposal
is approved. The disposal plan shall consist of the approved
application and all terms and conditions imposed on the licensed
disposer.

(6) ANALYSIS OF SEPTAGE The municipal sewage system may
require the licensed disposer to analyze representative samples of
septage placed in the sewage system in order to determine the
characteristics of the septage and the compatibility of the septage
with the mumclpal sewage system. The municipal sewage system
may not require the analysis of septage from exclusively residen-
tial sources.

(7) DISPOSAL FACILITIES. A municipal sewage system which
is required to accept and treat septage shall provide adequate facil-
ities for the introduction of septage into the sewage system.

(8) MODEL REGULATION. The-department shall prepare a
model septage disposal regulation which may be used by munici-
pal sewage systems in the implementation of this section.

. (9) LAND DISPOSAL NOT PROHIBITED . This section shall not be
construed as a prohibition of the land disposal of septage. . The
land disposal of septage is governed by s. 146.20.

History: 1983 a. 410; 1989 a. 31, 359

144.09 Enforcement. Records required by the depart-
ment shall be kept by the owners and the department supplied with
certified copies and such other information as it may require.
Agents of the department may enter buildings, structures and
premises of owners supplying the public or industrial plants with
water, ice, sewerage systems, sewage or refuse disposal service
and private properties to collect samples, records and information,
and to ascertain if the rules and orders of the department are com-
plied with. The department of justice shall ass1st in the enforce-
ment of this chapter.

, 144.1 0 Remedlal action in the Great Lakes and their
tributaries. (1) In this section:
- (a) “International joint commission’ has the meaning given in
s. 144.026 (1) (h).
(b) *Remedial action plan” means a compxehenswe plan to
clean up and restore the environment in-a contaminated area that
is in or adjacent to Liake Michigan or Lake Superior or a tributary
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of Lake Michigan or Lake Superior and that is identified as an area
of concern by the international joint commission under the Great
Lakes water quality agreement

(2) The department may perform activities to clean up or to
restore the environment in an area that is in or adjacent to Lake
Michigan or Lake Superior or a tributary of Lake Michigan or
Lake Superior if the activities are included in a remedial action
plan that is approved by the department.

* (8) In selecting projects to perform under this section, the
department shall consider the amount of state funds available, the
availability of matching funds from federal, private or other
sources, the willingness and ability of a responsible person to fund
a project, the willingness and ability of a local governmental unit,
as defined ins. 144.235 (1) (c), to undertake or assist in a project,
the severity of the environmental contamination that a project will
address and the size of the population affected by the contamina-
tion: )

(4) (a) If a person provides funding for an activity that is part
of aremedial action plan, that provision of funding is not evidence
of liability or an admission of liability for any environmental con-
tamination.

(b) The acceptance by the department of funding from a person
for an activity that is part of a remedial action plan does not limit
the ability of the department to take action against that person if
the department determines that the person is responsible, in whole
or in part, for environmental contamination. -

History: 1991239 o

144.11 Great Lakes protection fund share. (1) Inthis
section:

“(a) “International joint commission’ has the meaning given in
s. 144.026 (1) (h).

(b) “Remedial action plan” means a comprehensive plan to
clean up and restore the environment in a contaminated area that
isin or adjacent to Lake Michigan or Lake Superior or a tributary
of Lake Michigan or Lake Superior and that is identified as an area
of concern by the international joint commission under the Great
Lakes water quality agreement. -

(2) The department may use moneys from the appropriation
under s. 20.370 (2) (ah) for any of the following purposes:

.~ (a) To implement activities included ina remedial action plan.

(b) To restore or protect fish or wildlife habitats in or adjacent
to Lake Michigan or Lake Superior.

. (c) For planning or providing information related to cleaning
upor protecting the Great Lakes. o
History: 1991 a 39

144.14 Nondegradable detergents, sale prohibited.
On-and after December 31, 1965, the sale and use of nondegrad-
able detergents containing alkyl benzene sulfonate is prohibited
in this state. ‘

History: 1971 ¢ 40

144.15 Mercury discharge into water. ‘Discharge of
meicury compounds and metallic mercury into the waters of this
state by ‘any person shall be limited to fifteen-hundredths of a
pound of mercury per day averaged over a 30—day period, and not
more than one—half pound in any one day. The department may
establish lower maximum discharge limits by rule
“ History: 1971 ¢ '272; 1979 ¢. 34 s. 984p; Stats 1979 5. 14415

144.21 Financial assistance program. (1) The legis-
lature finds that state financial assistance for the construction and
financing of pollution prevention and abatement facilities is a
public purpose and a proper state government function in that the
state is trustee of the waters of the state and that such financial
assistance is necessary to protect the purity of state waters.

(2). In order that the construction of pollution prevention and
abatement facilities necessary tothe protection of state waters be
encouraged, a state program of assistance to municipalities and
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school districts for the financing of such facilities is established
and a program of state advances in anticipation of federal aid reim-
bursement is established to meet the state’s water quality stan-
dards. These state programs shall be administered by the depart-
ment of natural resources and the department shall make such
rules as are necessary for the proper execution of the state pro-
gram.

“(2m) In this section “estimated reasonable costs” include the
costs of preliminary planning to determine the economic and engi-
neering feasibility of pollution prevention and abatement facili-
ties, the engineering, architectural, legal, fiscal and economic
investigations and studies, surveys, designs, plans, working draw-
ings, specifications, procedures and other action necessary to the
construction of pollution prevention and abatement facilities and
the “erection, building, acquisition, alferation, remodeling,
improvement ot extension of pollution prevention and abatement
facilities and the inspection and supervision of the construction of
pollution prevention and abatement facilities.

(3) (a) The department shall establish criteria to determine
those municipalities and school districts and projects which are
eligible for the state program and to determine appropriate priori-
ties among the projects.

(¢) ~ All municipalities and school districts are eligible for
agreements under sub. (6) (b) based on the criteria in this para-
graph. ‘The criteria shall consider the health hazards of existing
conditions, the extent and nature of pollution, per capita costs of-
the project, property valuation of the municipalities or school dis-
tricts as equalized by the state, income of the residents in the
municipalities or school districts, the availability of federal funds
for the project, soil conditions, the feasibility and practicality of
the project, the borrowing capacity of the municipality or school
district and any other factors which the department considers
important. Municipalities or school districts commencing proj-
ects but not completed prior to January 18, 1970, shall be deemed
eligible for agreemeénts under sub. (6) (b). School district projects
are not eligible if the project is located within the corporate limits
of a city or of a village with an operating municipal sewage sys-
tem.,

(4) Municipalities or school districts which desire to partici-
pate in the state program shall submit application for participation
to the department. The application shall be in such form and
include such information as the department prescribes.

(5) The department shall review applications for participation
in the state program. It shall determine those applications which

. meet the criteria it established under sub. (3), and shall arrange the

applications in appropriate priority order.

(6) The department may enter into agreement with municipal-
ities-and school districts to provide state assistance for the financ-
ing of those pollution prevention and abatement facilities projects
it approves under sub. (5).

{(b) The department may enter into agreements with municipal-
ities and' school districts to make payments to them from the
appropriations made by s. 20.866 (2) (tm).

1. These payments shall not exceed 50% of the approved pro-

ject in conjunction with the state ‘program of advancement in

anticipation of federal reimbursement under sub. (2). To provide
for the financing of pollution prevention and abatement facilities,
the natural resources board, with the approval of the governor,
subject to.the limits of s. 20.866 (2) (tm) may direct that state debt
be contracted as set forth in subd. 2. and subject to the limits set
therein. Said debts shall be contracted for in the manner and form
as the legislature hereafter prescribes.

2. Itis the intent of the legislature that state debt not to exceed
$150,850,000 in the 10-year period from 1969 to 1979 may be
incurred for state water pollution and abatement assistance.

(e) -The department shall review and approve the plans and
specifications of all facilities designed and constructed by agree-
ment under this section.
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(7) This section shall be construed Irberally in aid of the pur-
poses declared in sub. (1).

(8) After June 30, 1979, the department may not enter into any
agreements or contracts under ‘sub. (6) (b), but the department
shall-continue to make payments on existing agreements-and con-
tracts until the terms of the agreements and contracts are fully sat-

isfied
History: 1971 . 95; 1975 ¢. 39's. 734; 1977 ¢ 29; 1979 ¢. 34 s3. 974 10 976, 2102
(39):(a); 1987 a.399; 1989 a. 31;.1991 a 269

.-144.23 Financial assistance program; sewerage
systems. (1) The financial assistance program'established
under this section is to be used only if the applicant is unable to
receive assistance in a timely manner from the federal government
and supplementary funding program established under s 144.21.
Receipt of aid under this sectron makes the applrcant ineligible for
aid under s. 144. 21.

-{(2) There is established a state program of assistance to
munrcrpalrtres and unincorporated areas for the purpose of financ-
ing the construction of water pollution abatement and sewage
collection systems. . The program shall be administered by the
department which shall make such rules as are necessary for the
proper-execution of the program.

(3) (a) The department shall- estabhsh criteria to determrne
those municipalities-and projects: which are eligible for the state

program and-to determine approprrate priorities by rule among the -

projects..

“(b) All mumcrpalrtres having-a populatron of less than 10,000

are elrgrble for agreements under sub. (6) based on the criteria in

this paragraph The criteria shall consider the health hazards of

exrstrng conditions, the adequacy of the éxisting water pollution

abatement system, pér capita costs of the project, property valua-
tion of the municipalities as equalized by the state, income of the
residents in the municipalities, the availability of federal funds for
the pmJect and the borrowing’ capacrty of the munrcrpalrty High-
est priority shall initially be given to pro_;ects which have com-
pleted 2 all necessary planning and engrneerrng and any other fac-
tors which the departmerit ‘considers rmportant Municipalities
commencing projects not completed prror to Iune 29 1974 areeli-
grble for agreements under sub. (6). -

(4) Municipalities which desire to partrcrpate in the state pro-
gram shall submit application for participation to the department.
The application shall be in such form and include such informa-
tion as the department prescrrbes

(5) “The department shall review apphcatrons for participation
in the state program. It shall determine those applications which
meet the critetia it established under sub., (3) and shall arrange the
applications in appropriate priority order. -

{6): (a) ‘Upon approval of an application, the department may
enter into-an agreement. with the municipality to pay from the
appropriation under s:20.866 (2):(tm) an amount not to exceed
50% of the estimated reasonable costs of the approved project.
The agreement shall beforsuch duration and subject to such terms
as the départment may prescribe. The department shall not grant
any. municipality more than:10% of the funds available under s.
20.866.(2) (tm) for a given year.

“(b) In'this subsection “estimated reasonable costs” include the
costs of preliminaty planning to determine the economic and engi-
neerrng feasibility of a proposed sewerage system the engineer-
ing, -architectural; legal, fiscal-and economic rnvestrgatrons and
studies, surveys, designs, plans, working drawings, specifica-

tions, prdcedures and other action necessary to the construction of

the ‘project and  the “erection; buildirig, acquisition, alteration,
remodeling, rmprovement orextension of system facilities and the
inspection and supervision of the construction of such facilities.

(7) The department shall review and approve the plans and
specrfrcatrons of all facilities designed and constructed by agree—
ment under this section. -
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(8) After June 30, 1978, the department may not enter into any
agreements or contracts under this section, but the department
shall continue to make payments on existing agreements and con-
tracts until the terms of the agreements and contracts are fully sat-
isfied.

History: 1973 ¢. 333; 1977 ¢ 418

144.235 Financial assistance program; local water
quality planning. (1) DEFINITIONS. As used in this section:

(a)  “Designated local agency” means the desrgnated local
agency under section 208 of the federal act. '

- (b) “Federal act” means the federal water pollution control act
amendments of 1972, PL. 92-500, 86 Stat. 816.

(c) “Local governmental unit” means a political subdivision of
this state, a special purpose district in this state, an instrumentality
or corporation of such a political ‘subdivision or special purpose
district, a combination or subunit of any of the foregoing or an
instrumentality of the state and any of the foregoing. '

(2) STATE WATER QUALITY PLANNING ASSISTANCE PROGRAM;
DESIGNATED LOCAL AGENCIES. (a) The department shall administer
a program to provide state assistance to designated local agencies
for water quality planning activities.

(b) The department shall establish grant eligibility criteria for
designated planning agencies seeking state assistance for water
quality planning activities. The department shall consider the
capacity of an agency to conduct areawrde planning activities in
estabhshrng these eligibility criteria.

(c) A desrgnated planning agency may receive state assistance
to conduct water quality planning activities if:

1. The desrgnated plannmg agency agrees to provide plan-
ning matching funds. At a minimum, the department shall require
the designated planning agency to agree to provide planning
matching funds in an amount equal to the state assistance. The
department may require the designated planning agency to agree
to provide local matching funds in a higher amount.

2. The desrgnated plannmg agency meets all grant eligibility
criteria.

(3) STATE WATER QUALITY PLANNING ASSISTANCE; OTHER LOCAL
GOVERNMENTAL UNITS. The department may provide financial
assistance for water quality planning activities to local govern-

mental units that are not designated local agencies.
History: 1979 ¢ 221; 1985 a. 29; 1991 a 39

~.144.24 . Financial assistance program; point source
pollutionabatement. (1) LEGISLATIVEINTENT: The legislature
finds that state financial assistance for facility planning, engineer-
ing design and construction of point source pollution abatement
facilities is a public purpose and a proper state government func-
tion in that the state is the trustee of the waters of the state and that
this financial assistance is necessary to protect the purity of state
waters. . In order that facility planning, engineering design and
construction of point source pollution abatement facilities neces-
sary. to the protection of state waters be encouraged, a state pro-
gram of assistance to municipalities for the financing of these acti-
vities is established, The legislature further finds that in order for
the construction of point source pollution abatement facilities to
proceed in an expeditious ‘manner it is. appropriate to meet the
costs through the issuance of public debt, extending the financial
obligation incurred over a generation of beneficiaries of these
facilities.

. (2) ‘ADMINISTRATION; RULES. The state’s point source pollution
abatement program shall be administered by the department. The
department shall make such rules as are necessary for the proper
execution of the program.

(3) DerniTiONS. In this section:

“(a) “Pederal act” means the federal water pollution control act

PL. 92-500, as amended.




Electronically scanned images of the published statutes.

144.24

(b) “Point source pollution abatement facilities” means those
facilities eligible for financial assistance under title II of the fed-
eral act.

(c) “State program” means the program of financial assistance
for point source pollution abatement established under this sec-
tion.

" (4) ELuGIBILITY (a) The department shall, by rule, specify cri-
teria for determining eligible municipalities and projects for fund-
ing by grants under this section. Where a municipality is serviced
by more than one sewerage district for wastewater pollution
abatement, each service area of the municipality shall be consid-
ered as a separate municipality for purposes of obtaining financial
assistance under the state program. Except as provided in this sub-
section, the department shall promulgate rules which specify cri-
teria for determining eligible participants and projects which com-
ply with the federal act and rules promulgated under the federal
act. '

(b) 1. Eligible projects relating to collection systems include
only the following:

a. A collection system in an unsewered municipality which
is constructing a new wastewater treatment plant and collection
system rehabilitation which is necessary to maintain the total
integrity of a sewerage system.

b. A collection system which the department orders under s._

144.07 (1) notwithstanding the outcome of the annexation refer-
endumunders. 144.07 (1m). Notwithstanding sub. (7) (a) and any
rules promulgated under this section, the department shall award
funding under this subd. 1. b. in an amount that totals 60% of all
costs of the project, rather than of eligible costs of the project.

¢. A collection system in an unsewered community which is
being connected to an existing wastewater treatment plant if the
municipality applied to the department under sub. (5) for financial
assistance on or ‘after January 1, 1986, and the municipality
received, before January 1,-1987, a notice under sub. (6) that the
department was ready to allocate funds to the municipality.

2. Funding may not be provided for that portion of any project
related to'industrial capacity that is defined under 33 USC 1284
(b) (1), as amended on May 16, 1978, as subject to industrial cost
recovery.. Notwithstanding the federal act and regulations pro-
mulgated under-that act, the state program does not require an
industrial cost recovery system. .

3. The amount of reserve capacity for treatment works eligi-
ble for grant assistance is limited to that future capacity required
to serve the users of the treatment works expected to exist within
the service area of the project 10 years from the time the treatment
wotks are estimated to become operational or, in the case of inter-
ceptor sewers and associated appurtenances, the estimated date of
operation.. The department, in consultation with the demographic
services centerin the department of administration under s. 16.96,
shall promulgate rules defining procedures for projecting popula-
tion used in determining the amount of reserve capacity.

' (c) 1. Every applicant seeking grants for construction put-
poses.under this section shall compleéte a staged facility planning,
engineering design and environmental analysis sequence devel-
oped by the department. The department shall model the required
sequence after- the staged planning, design.and environmental
analysis sequence under title II'of the federal act.

2. If sources of funding for the facility planning prescribed
under this paragraph are not available for these activities, grants
provided under this section may pay 50% of the cost of facility
planning.

2m. Amendments or applications for facility planning grants
received after March 1, 1987, shall be funded at 50% of the cost
of the facility planning. R :

3. If sources of funding for the engineering design prescribed
under this paragraph are not available for these activities, grants
provided under this section may pay 75% of the cost of engineer-
ing design activities. :
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4. Engineering design cost grants made from the appropria-
tion under s. 20.866 (2) (tn) shall be awarded at the time a
construction grant is awarded and may be awarded only if an
advance commitment for reimbursement is made under sub. (9m).

(d) If a project funded under this section fails, the department
may not require the recipient of the grant to reimburse the depart-
ment for costs determined to be eligible under this section if all of
the following apply:

1. The applicant initiates legal action and pursues the action
to completion, unless the department agrees otherwise, to recover
costs from parties potentially liable for the project’s failure and the
legal action is not resolved before May 11, 1990.

2. The applicant agrees ir writing to pay to the department,
for the state~funded portion of the project, funds recovered under
the legal action in excess of the cost of the legal action.

(5) AppLICATION. Municipalities which desire to participate in
the financial assistance program under this section shall submit an
application for participation to the department. The application
shall be in such form and include such information as the depart-
ment prescribes. The department shall review applications for
participation in the state program. It shall determine those
applications which meet the criteria it established under sub. (4).

(6) PriorITiES (a) Each municipality shall notify the depart-
ment of its intent to apply for a grant under this section by January
1 of each year. For those municipalities that notify the department
by January 1, the department shall annually compile a funding list
which ranks these municipalities in the same order as they appear
on the federal priority list, prepared under the federal act, as of
January. 1 of each year. Except as provided in sub. (7) () 4., if
there is not sufficient funding available under this section to fund
all grant applications in one year, the department shall allocate
available funding to projects in the order in which they appear on
the funding list.  The department shall not allocate funds to a
municipality that is on the funding list in a particular year if the
municipality is not ready to begin construction within 3 months of
the time when the department is ready to allocate the funds, and
the municipality can reasonably expect to receive funds under the
federal program within 12 months of the time when the depart-
ment is ready to allocate the funds.

(b) For those municipalities that notify the department after
January 1 but before April 1 of each year of their intent to apply
for a grant under this section, the department shall compile a fund-
ing list as of April 1 of each year. If funding remains from the
allocation under par. (a), the department shall allocate available
funding to projects in the order in which they appear on the fund-
ing list compiled under this paragraph. "The department shall not
allocate funds to a municipality under this paragraph that is on the
funding list in a particular year if the municipality is not ready to
begin construction within 3 months after the department is ready
to allocate the funds and the municipality can reasonably expect
to receive funds under the federal program within 12 months after
the department is ready-to allocate the funds. .

(c) If a municipality receives a notice that the department is
ready toallocate funds under par: (a) or (b) and, prior to the initia-
tion of construction, the department determines that revisions to
the proposed project based upon significant newly discovered
information or recent technological innovation will reduce antici-
pated project costs without impeding the achievement of dis-
charge and effluent standards, the department may reserve the
funds previously committed under par. (a) or (b) for that munici-
pality for a period not to exceed one priority year after the funding
list is compiled under par. (a) or (b): .

(7) PayMenT (2) 1. Upon the completion by an applicant of
all application requirements, the department may enter into an
agreement with a municipality for a grant of up to 60% of the eligi-
ble costs of a project, except as provided under sub. (4) (¢), if the
municipality is awarded a grant before July 1, 1989. -

2. Upon the completion by an applicant of all application
requirements, the department may enter into an agreement with a
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municipality for a grant of up to 55% of the eligible costs of the
pro;ect except as provided under sub. (4) (c), if the municipality
is awarded a grant after June 30, 1989, but before July 1, 1990.

(b) No project funded under this section may receive state

assistance that, combined with other nonlocal government assist-
ance, exceeds 75% of the eligible cost of the project.

(¢) 1. Metropolitan sewerage districts that serve 1stclass cities
are limited in each fiscal year to receiving total grant awards not
to exceed 33% of the sum of the amounts in the schedule for that
fiscal year for the appropriation under s. 20.445 (1) (de) and the
amount authorized under sub. (10) for that fiscal year plus the
unencumbered balance at the end of the preceding fiscal year for
the amount authorized under sub. (10). This subdivision is not
applicable to grant awards provided during fiscal years 1985-86,
198687, 1988-89 and-1989-90.

2. Metropolitan sewerage districts that serve Ist class cities
are limited to new project grant awards of not more than
$29,900,000 in fiscal year 1985-86, 0f not more than $35,300,000
in fiscal year 198687, of not more than $70,000,000 in fiscal year
1988-89 and of not more than $45,600,000 in fiscal year 1989-90
from the amourits authorized under sub. (10), plus any unallocated
balances from the previous fiscal year as listed in this subdivision
which the department -determines, .in accordance with its rules
establishing a priority funding list under sub. (6), will be available
for obligation during the succeedmg fiscal year:

3. Sewerage districts that do not serve 1st class cities are lim-
ited to new project grant awards that, in the aggregate for all those
sewerage districts; aré not more than $70,500,000 in fiscal year
1988-89 and not more than $48,338,400 in fiscal year 1989-90
from the amounts-authorized under-sub. (10), plus any unallocated
balances from the previous fiscal year as listed in this subdivision
which the department determines, in accordance with its rules
establishing a priority funding list under sub. (6), will be available
for obligation during the succeeding fiscal year.

4, Of the additional $11,938,400 authorized in subd. 3. by
1989 Wisconsin Act 366, for fiscal year 1989-90, the department
shall allocate $5;969, 200 to each of the first 2 municipalities,
except a metropolitan sewerage district that serves a Ist class city,
whose projects have the highest rankings on the funding list under
sub (6) (a). The department may not release the additional mon-
eys authiorized in subd. 3. to such municipalities until the secretary
certifies in writing that each municipality has signed an agreement
with the department under which the municipality agrees to waive
any further challenge to the order of placement of any of its proj-
ects on a priority funding list established by the department under
sub. (6).

(8) CONDITIONS OF PAYMENT. (a) Water conservation. Each
municipality réceiving state assistance under this section for the
construction of a point source pollution abatement facility shall
develop and adopt a program of water conservatron no less strin-
gent than the federal requirements.

(b) Operation and maintenance. Each mumcrpalrty receiving
state assistance under this section:for the construction of a point

source pollution abatement facility shall develop and adopt a pro-

gram of systemwide operation and maintenance of the wastewater
treatment plant, including the training of nmsnnnel no less strin-

freatment IiL, A0 RQALAE LI pPe

gent than the federal requrrements
(c) User charges; exception. 1. Except as provided under
subd. 2., each municipality receiving state assistance under this
section for the construction of a point source pollution abatement
facility shall develop and adopt a system of equitable user charges
to ensure that each recipient of waste treatment services pays its
proportionate share of the costs of the operation and maintenance
of the point source pollution abatement facility. The user fee sys-
tem shall be in compliance with title II of the federal act and.the
rules promulgated under the federal act.
2. The department may issue an exemption from the require-
ment imposed under subd. 1.if a city or village imposes a system
of equitable dedicated charges based upon assessed property val-
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ues, if the city or village does not operate a wastewater treatment
plant but is served by a regional wastewater treatment plant oper-
ated by a metropolitan sewerage district created under ss. 66.88 to
66.918 and if the user charges imposed by that district are
approved by the department and comply with the requirements of
title IT of the federal act.

(d) Prior approval. Payment in excess of two-thirds of the
state assistance provided for the eligible costs of construction may
not be made until the department approves the programs required
under pars. (a) and (b) and any system required under par. (c).

(e) Rules. The department shall promulgate rules consistent
with this subsection.

(8m) RepaYMENT. The department may not require a munici-
pality that received a construction grant under this section for a
wastewater treatment system that subsequently failed to repay any
portion of the grant related to the costs of that failed system if all
of the following apply:

(a) The municipality received the construction grant during
fiscal year 1980-81.

(b) Prior to the construction of the wastewater treatment sys-
tem funded by the grant under par. (a) the municipality was an
unsewered municipality.

(c) The department directed the municipality to correct the
failed wastewater treatment system and the municipality received
construction grant funding during frscal year 1987-88 to make the
corrections.

(9) ADVANCE. COMMITMENTS FOR - REIMBURSEMENT FROM
FUTURE APPROPRIATIONS. (a) The department shall, by-rule, imple-
ment and administer reimbursement funding to municipalities as
part of the financial assistance program under this section to
encourage the participation of all municipalities

(b) The department shall promulgate rules specifying reim-
bursement eligibility and procedures for commitments of finan-
cial assistance. - The rules.shall specify that reimbursement shall
be made or.committed:

1. To communities willing to apply for state assistance condi-
tioned upon legislative appropriation of the amounts needed to
reimburse municipalities.

2. To communities successfully completing all facility plan-
ning and engineering design requirements. ~

3. For all eligible costs consistent with sub. (4).

4. Prior to the start of construction of any reimbursable project
if all required procedures have been complied with.

5.- Subject to a priority determination system consistent with
sub. (6) for reimbursable projects.

6. Subject to the same provisions of payment under sub. (7).

7. Subject to the same conditions of payment under sub. (8).

(c) The maximum state assistance the department may commit
in each fiscal year before fiscal year 1989-90 for future reim-
bursement under this subsection'is an amount equal to the amount
authorrzed under sub. (7) (c) for the subsequent fiscal year

(9m) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-

NEERING DESIGN COSTS. The department may make an advance
commitment to a municipality for the reimbursement of engineer-
ing design costs from funds appropriated under s. 20.866 (2) (tn)
subject to:all of the following requirements:

(a) For fiscal year 198990, the advance commitment shall
include a provision making the reimbursement of engineering
design ¢osts conditional on the award or making of a construction
grant under this section or‘aloan under ss. 144.241 and 144.2415.
If the financial assistance that the mumcrpahty receives for
construction of a treatment work is a loan, the engineering design
cost reimbursement shall be a loan. -“After June 30; 1990, and
before September 1, 1990, the department may enter into an
agreement with a municipality to provide engineering design
costs under this subsection if the department makes an advance
commitment for the reimbursement of those costs before July 1,
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1990, and the municipality receives financial assistance under this
section and s. 144.2415 for construction.

" (b) The advance commitment may be made only for engineer-
ing design activities commenced after the department makes the
advance commitment.

(c) The advance commitment may be made only if the munici-
pality has completed all facility planning requirements

(d) The advance commitment may be made only for engineer-
ing design projects and costs which are eligible under sub. (4) (2),
(b) and (c) 3.

(e) The advance commitment shall be subject to a priority
determination system consistent with sub. (6).

(10) EXPENDITURE AUTHORIZATION The department may
expend, from the appropriation under s. 20.866 (2) (tn), the total
amount which'is authorized under that paragraph to be contracted
for public debt and has not beén expended, for new grants under
this section for engineering design costs, construction costs and
other costs which can be funded from bond revenue.

(11) ConsTrUCTION. This section shall be liberally construed
in aid of the purposes declaréd in sub. (1).

(12) Sunser (a) Notwithstanding sub. (6), the department
may pot issue a grant award under the state program for a munici-
pality that has not submitted to the department by January 2, 1989,
a facility plan which meets the requirements of this section-and is
appx'ovabl‘e by the department under this chapter.

(b) Notwithstanding sub. (6), the department may not issue a
grant award under the state program for planning or construction

wortk after June 30, 1990.

~ History: 1977 c. 418; 1979 ¢.34 ss. 976g to 976wd, 2102 (39) (g); 1979 ¢. 221 ss.
626 to 626y, 2200 (20), 2202 (39); 1981 ¢. 1,20, 174; 1983 a. 27; 1985 a. 29 ss 1935
%o ;938 3202 (39); 1985 a. 120; 1987 a. 27 399; 1989a 31, 336 366; 1991 a 39,

- 144.241 Clean water fund program; fmanclal assist-
ance. (1) DerNITIONS: In this section:

(a) “Adjusted gross income’ means Wisconsin adjusted gross
income, as defined in s. 71.01 (13).

(ae) “Capital cost loan” means a loan to a municipality to
finance its payment for capital costs to a.metropolitan sewerage
district organized under ss. 66.:88't0 66.918. -

(am) “Effluent limitation” has the meaning designated in s.
147.015 (6). :

(b) “Enforceable requirement™ means any of the following:

1. Those conditions or limitations of a permit under ch. 147
which, if violated, could result in the initiation of a civil or crimi-
nal action under s. 147.29.

2. Those provisions of s. 144.025 (2) (r) which, if violated
could result in a departmental-order under s. 144.025 (2) (s).

- 3. If a permit under ch. 147 has not been issued, those condi-
tions or limitations which, in the department’s judgment, would
be included in the permit when issued.

4. If no permit under ch. 147 applies, any requirement Wthh
the department determines is necessary: for the best practicable
waste treatment technology to meet applicable criteria

(c) “Industrial user” means any of the following:

1. -Any nongovernmental, nonresidential user of a publicly
owned treatment work which discharges more than the equivalent
of 25,000 gallons per day of sanitary wastes, other than domestic
wastes or discharges from sanitary conveniences, or discharges a
volume that hds the weight of biochemical oxygen demand or sus-
pended solids at least as great as the weight found in 25,000 gal-
lons per.day of sanitary waste from residential users, and which
is identified in the standard industrial classification manual, 1972,
federal office of management and budget, as amended and supple-
mented as of October 1, 1978, under one of the following divi-
sions:

a vaxsxon A agriculture, forestry, and fishing.

b." Division B: mining.
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c. Division D: manufacturing.

d. Division E: transportation, communications, electric, gas,
and sanitary services. :

e. Division I: services

2. Any nongovernmental user of a pubhcly owned treatment
work which discharges wastewater to the treatment work which
contains toxic pollutants or poisonous solids, liquids or gases in
sufficiént quantity, either singly or by interaction with other
wastes, to contaminate the sludge of any municipal system, to
injure or interfere with any sewage treatment process, to constitute
a hazard to humans or animals, to create a public nuisance, or to
create any hazard in or have an adverse effect on the waters receiv-
ing any discharge from the treatment works. ‘

3. ‘All commercial users of an individual system constructed
with grant assistance under s. 144.24.

(cg) “Market interest rate” means the interest at the effective
rate of a revenue obligation issued by the state to fund a project
loan or a portion of a project loan under this section and 's.
144.2415.

(d) “Treatment work” has the meaning designated in s.
147.015 (18).

.(e) “Violator of an effluent limitation” means a person or
municipality that after May 17, 1988, is not in substantial compli-
ance with the enforceable requirements of its permlt issued under
ch. 147 for a reason that the department determines is or has been
within the control of the person or municipality.

(2) RuLes. The department shall promulgate rules that are
necessary for the proper execution of this section.

. (2m)_GeNErAL DUTIES The department shall:

(a) Administer its respons1b1ht1es under thls sectlon and s.
144.2415. :

(b) Have the lead state role w1th the U.S. envuonmental protec-
tlon agency.

" (¢) Cooperate with the department of admmlstratlon in admin-
istering the clean water fund program.

(d) Have the' lead state role with municipalities in providing
clean water fund program information, and cooperate with the
department of ‘administration in providing such information to
mun1c1palmes

(e) Inspect penod1cally clean water fund projéct construction
to determine  project compliance with construction plans and
spec1f1cat10ns approved by the department and the requirements
of this section and s. 144.2415 and, if applicable, of 33 USC 1251
to-1376 and 33 USC 1381 to 1387 and the regulations promul-
gated thereunder.

() Submlt a blenmal budget request under s. 16.42 for the
clean water fund program.

(3) ACCEPTANCE OF FEDERAL CAPITALIZATION GRANTS. The
department may enter into an agreement under 33 USC 1382 with
the U.S, environmental protection agency to receive a capitaliza-
tion grant under 33 USC 1381 to 1387. The agreement may con-
tain any provision required by 33 USC 1381 to 1387 and any regu-
latlon, guideline or policy adopted under 33 USC 1381 to 1387.

(3m). BIENNIAL NEEDSLIST By May 1 of each even—numbered
year, the department shail prepare and submit to the department
of administration a biennial needs 11st that includes all of the fol-
lowing information:

A{a) A list of wastewater treatment pxo;ects that the department
estimates will receive notices of financial assistance commitment
under sub. (15) during the next biennium.

- (b): The-estimated cost and estimated construction schedule of
each project on the list,.and the total of the estimated costs of all
projects on the list. .

(c) The estlmated rank of each pro;ect on the priority list under
sub. (10).

(6) MEIHODS‘ OF PROVIDING FINANCIAL ASSISTANCE (a) ‘The
department may determine whether a municipality is eligible for
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financial assistance under this section and s. 144.2415 for any of
the following:

1. Planning, designing and constructing or replacing a treat-
ment work. ‘

2. Implementing a management program established under
33 USC 1329 (b) :

3. Developing and implementing a conservation and manage-
ment plan under 33 USC 1330.

4. A capital cost loan.

(b) In approving financial assistance, the department may use
the following methods of providing financial assistance:

1. Purchasing or refinancing the obligation of a municipality
if the obligation was incurred to finance the cost of constructing
a water pollution control project located in this state and the
obligation was initially incurred on or after May 17, 1988.

2. Purchasing or refinancing the obligation of a municipality
if the obligation was incurred to finance the cost of constructing
a water pollution control project located in this state and the
obligation was initially incurred after March 7, 1985, and before
May 17, 1988, if after giving the notice of financial assistance
commitment under sub. (15) the requirements of 33 USC 1382 (b)
(3) have still not been met.

3. -Guaranteeing, or-purchasing insurance for, municipal
obligations for the construction or replacement of a treatment
work if the guarantee or insurance would improve credit market
access or reduce interest rates.

4. Making loans at or below the market interest rate.

5. Providing financial hardship assistance under sub. (13)
from the account under s. 25.43 (2) (b).

6. Making loans-under s. 144.2415 (13) for the purposes of
that subsection. :

7. Making grants under sub. (13m).

8. Providing payments to the board of commissioners of pub-
lic lands to reduce principal or interest payments, or both, on loans
made to municipalities under subch. II of ch. 24 by the board of
commissioners of public lands for projects that are eligible for
financial assistance under this section and s. 144.24135.

(7). EuigBILITY. (a). The department shall, by rule, establish
criteria for determining which applicants and which projects are
eligible to receive financial assistance under this section and s.
144.2415. The primary criteria for eligibility shall be water qual-
ity and-public health.. The rules for projects funded from the
account under s. 25.43 (2) (a) shall be consistent with 33 USC
1251°to 1376 and 33 USC 1381 to 1387 and the regulations pro-
mulgated ‘thereunder. The rules for projects funded from the
account under s. 25.43 (2) (b) may be consistent with 33 USC
1251 to 1376.and 33 USC 1381 to 1387 and the regulations pro-
mulgated thereunder. . . :

(b) The department may determine whether a municipality is
eligible for financial assistance under this section and s. 144.2415
for-any of the following types of projects:

1.- Projects that the department determines are necessary to
prevent a municipality from significantly exceeding an effluent
limitation contained in a permit issued under ch. 147.

2. Projects needed to provide treatment to achieve compii-
ance with an enforceable requirement changed or established after
May 17, 1988, if the project is for a municipality that is in substan-
tial compliance with its permit, issued under ch. 147, in regard to
the changed or established enforceable requirements.

* 3, Projects for treatment work planning and design, except for
the planning and design listed under subd. 6.

4. Projects for unsewered municipalities.

5.- Projects for the treatment of nonpoint source pollution and
urban storm water runoff.

6. Projects for the planning, design, construction or replace-
ment of treatment works that violate effluent limitations contained
in‘a permit issued under ch. 147.
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7. Projects for which a municipality seeks a capital cost loan.

(8) INELIGIBILITY FOR AND LIMITATIONS ON FINANCIAL ASSIST-
ANCE (a) The following are not eligible for financial assistance
from the clean water fund under this section and s. 144.2415:

1. A person or municipality that has failed to substantially
comply, as specified by the rules promulgated under sub. (2), with
the terms of a federal or state grant or loan used to pay the costs
of studies, investigations, plans, designs.or construction associ-
ated' with wastewater collection, transportation, treatment or
disposal orused to pay the cost of studies, investigations, plans,
designs or construction associated with implementing a nonpoint
source control management program.

2.. Connection laterals-and.sewer lines that transport waste-
water from structures. to municipally owned or individually
owned wastewater systems.

3. Public sanitary sewer mains, interceptors and individual
systems which exclusively serve future development

4. A planning, design or construction project which received
financial assistance under 33 USC 1251 to 1376 or s. 144.24,
except for any of the following:

a. The nonlocal share of a project which receives funding
under s. 144.2415 (13).

b. The portion of a project funded under s. 144.2415 (13)
relating to a collection system, even if the costs relating to the
collection system were not eligible under s. 144.24.

5. During fiscal years 1989-90 to 1994-95, a person or
municipality in violation of an effluent limitation contained in a
permit issued under ch. 147, unless that person or municipality is
eligible under s. 144.2415 (13).

(b) 1. Except as provided in subd. 2. and par. (k), the amount
of reserve capacity for a project eligible for financial assistance
through a method specified under sub. (6) (b) is limited to that
future capacity required to serve the users of the project expected
to exist within the service area of the project 10 years after the pro-

ject is estimated to become operational. The department, in con-

sultation with the demographic services center in the department
of administration under s. 16.96, shall promulgate rules defining
procedures for projecting population used in determining the
amount of reserve capacity.

2. Except as provided in par. (k), the department may not
determine that a municipality is eligible for financial assistance
through a method specified under sub. (6) (b) for reserve capacity
for a collection system, interceptors or an individual system pro-

ject in an unsewered municipality.

(¢) Except as provided in par. (k), financial assistance may be
provided for the design, planning and construction of a collection
system, interceptor or individual system project in an unsewered
municipality or an unsewered area of a municipality, only if the
department finds that at least two-thirds of the initial flow will be-
for wastewater originating from residences in existence on Octo-
ber 17, 1972. :

(d) Anunsewered municipality that is niot constructing a treat-
ment work and will be disposing of wastewater in the treatment
work: of another municipality is not eligible for financial assist-
ance under this section and s. 144.2415 until it executes an agree-
ment unders. 66.30 with another municipality to receive, treat and
dispose of the wastewater of the unsewered municipality.

".(e) Financial assistance may be provided to a municipality for
a project only if the financial assistance is used for a project that
is the most cost—effective alternative for the municipality without
regard to financial assistance from the federal government and
this state. . ~

.(f) Except as provided in par. (k), the department may not
determine that a municipality is eligible for financial assistance
through a method specified under sub. (6) (b) for the portion of a
project that treats wastes from industrial users.

(g) The sum of all of the financial assistance to a municipality
approved under this section and s. 144.2415 for a project may not
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result in the municipality paying less than 30% of the cost of the
project.

(h) Except as provided in par. (k) or (m), a mun1c1pa11ty that
is a violator of an effluent limitation at the time that the notice of
financial assistance commitment is given may not receive finan-
cial assistance of a method specified under-sub. (6) (b) 1., 2., 3.,
4. or 5. for that part of a treatment work project that is needed to
correct the violation. This paragraph does not apply to a munici-
pality that after May 17,1988, is in compliance with a court or
department order to correct a violation of the enforceable require-
ments of its ch. 147 permit, and that is applying for financial
assistance under s. 144.2415 (13) to correct that violation.

(i) - After June 30, 1991, no municipality may receive for proj-
ects an-amount that exceeds.35.2% of the amount approved by the
legislature under s. 144.2415 (3) (d) for that biennium.

(i) During the period beginning on July 1, 1989, and ending on
June 30, 1992, no metropolitan sewerage district that serves a 1st
class city may receive a total of more than $207,200,000 for finan-
cial assistance under this section and s. 144.2415 for projects on
the funding list under sub. (10) (c) for fiscal year 1990-91. .

(k) The restrictions specified under par. (b) 1. and 2., (c), (f)
or (h) do not apply to any of the following methods of financial
assistance:

1. A loan at the market interest rate. .

2. A purchase or refinancing of an obligation at fair market
value and at the market interest rate.

3. A guarantee or a purchase of insurance for a municipal
obligation which will permit the municipality credit market access
not otherwise available or which will reduce the interest rate on
the obligation to not less than the market rate.

(L) The total amount of capital cost loans made under this sec-
tion and s. 144 2415 may notexceed $120,000,000, and no capital
cost loan funds may be released under this section and s. 144.2415
until the secretary .of administration has found in writing that all
of the following facts have occurred:

1. The cities of Brookfield, Mequon, Muskego and New Ber-
lin and the villages of Butler, [Elm Grove, Germantown, Menomo-
nee Falls and Thiensville have signed an agreement with a metro-
politan sewerage district organized under ss. 66.88 to 66.918,
under which each municipality agrees to pay some portion of the
amount of $120,000,000 authorized in this paragraph to the met-
ropolitan sewerage. district for the district’s capital costs and the
sum of the amount that each municipality agrees to pay equals at
least $120,000,000.

2. The agreement in subd. 1. has also beenssi igned by the met-
ropolitan sewerage district orgamzed under ss. 66.88 to 66.918.

(m) ' A municipality that is in substantial compliance with the
enforceable requirements of its ch. 147 permit on the date that it
submits its  application for- financial assistance under sub. (9)
remains eligible for state financial assistance in the same tier
under sub. (12) for which it was eligible on the date that it sub-
mitted its application, whether or not the municipality violates
such ch. 147 permit requirements, if all of the following occur:

1. The mumcxpahty submits its application for financial
assistance under this section and s. 144.2415 on or before june 30,
1990.

*2. The department has approved the: municipality’s fac111ty
plan on or before June 30, 1989.

(9) APPLICATION (a) A municipality which desires to partici-
pate in the program under this section and s. 144.2415 shall submit
an application for participation to the department. The application
shall be in such form and include such information as the depart-
ment and the department of administration prescribe. The depart-
ment- shall review applications for participation in-the program
under this section and s. 144.2415. The department shall deter-
mine which applications meet the eligibility requirements and cri-
teria under subs. (6), (7), (8), (10) and (13).
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(b) A municipality seeking financial assistance, except for a
municipality seeking a capital cost loan, for a project under this
section and s. -144.2415 shall complete a staged facility plan,
design plans and specifications and an environmental analysis
sequence as requited by the department by rule.

(c) If amunicipalityis serviced by more than one sewerage dis-
trict for wastewater pollution abatement, each service area of the
municipality shall be considered a separate municipality for pur-
poses of obtaining financial assistance under this section and s.
144.2415.

(d) The department of. administration and the department

jointly may charge and collect service fees, established by rule,

which shall cover the estimated costs of reviewing and acting
upon the apphcatxon and servicing the financial assistance agree-
ment. No service fee established by rule under this paragraph may
be charged to or collected from an applicant for financial assist-
ance under s. 144.2415 (13).

(f) The fees collected under par. (d) shall be credited to the
clean water fund.

(10) PrioriTY. (a) The department shall establish a priority
list under 33 USC 1381 to 1387 which ranks each project. The
ranking on the priority list shall be based on all of the following:

" 1. The type of pIO]eCt and the otder in which it is listed under
sub. (7) (b) 1.to 7.

2. The impact of the project on groundwater and surface water
quality.

3. The impact of the project on public health

4. Any other factor determined by the department.

(b) Each municipality shall, in a writing postmarked no later
than December 31, notify the department of its intent to apply for
financial assistance under this section and s. 1442415 in the next
state fiscal year. Only those municipalities that so notify the
department and that before July 1 of the next year submit a com-
plete application meeting the requirements under sub. (9) (a),
design plans and specifications if required unders. 144 .04 which
are approvable by the department under this chapter and a
sequence meeting the requirements of sub. (9) (b) may be included
on the funding list under par. (c) and considered for financial
assistance under this sectionandss. 144. 2415 in the next state fiscal
year.

(c) The department shall annually establish a funding list for
each fiscal year that ranks. projects of municipalities that submit
a financial assistance application under sub. (9) and meet the
requirements specified in par: (b) in the same order as they appear
on the priority list established under par. (a) '

* (d) If sufficient funds are not available to fund all applications
for financial assistance under this section and's. 144.2415 in any
fiscal year, the department shall allocate available funding to proj-
ectsinthe order in which they appear on the funding list under par.
(c) for that year. The department may not issue a notice of finan-
cial assistance commitment for a project that is on the funding list
if the municipality is not ready to begin construction of the project
within 3 months after the department is ready to issue a notice of
financial asmsrappp commitment

(e) If funds remain available for a fiscal year after providing
financial assistance to all municipalities on the funding list under
par. (c), the départment may issue a notice of financial assistance
commitment to a municipality that meets all of the requirements
under this section and s. 144.2415,-except the requirement under
par. (b) to submit a complete application and design plans and
specifications, if required under s. 144.04, before July 1.

(f)- Before July 1, 1991, projects not specified under sub. (7)
(b) 4., including projects eligible under s. 144.2415 (13), may not
receive financial assistance that would total, for all of those proj-
ects, an amount that exceeds 95% of the amount that the legisla-
ture approves under s. 144.2415 (3) (d) for that biennium, unless
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all applications under: sub. (7)-(b) 4., including projects eligible
under s. 144.2415 (13), on the funding list are approved first.

" (11) 'ApPrOVAL: (a) The department shall specify the method
by which financial assistance is to be provided for each applica-
tion that it-approves. The methods by which the department may
provide financial assistance are the methods specified under sub.
(6) (®)- '

(b) For municipalities meeting the financial hardship-assist-
ance requirements under sub. (13), the department may approve
financial hardship assistance and shall specify the method by
which it will provide financial hardship assistance, including but
not-limited to-a combination of loans at or below the market rate
and grants, deferred payment loans, state payment of the loan for
a number of:years, or longer amortization periods.

~(c) The department may not approve financial assistance undet
this section-and s. 144.2415 for a project that is not on the priority
list under sub. (10) (a). ' ;

“-(d) In approving financial assistance under this section and's.
144.2415, the department shall adhere to the amount approved by
the legislature for each biennium under s. 144.2415 (3) (d).

(12) LOANINTERESTRATES. (a) The types of projects for which
municipalities may receive loans under this section and s.
144.2415 shall be classified as follows for the purpose of setting
the percentage of market interest rates on loans funding such proj-
ects: . ,

1. Tier 1 projects are those projects specified in sub. (7) (b)
1. and 2., except as restricted by sub. (8) (b), (¢), (f) or (h).

-2. Tier 2 projects are those projects specified in sub. (7) (b)
4. and 5., except as restricted by sub. (8) (b), (), () or (h).

... Tier.3 projects are those projects specified in sub. (7) (b)

6. and 7., and those portions of projects under tiets 1 and 2 that are
restricted by sub. (8) (b), (¢), (f) or (h).
.4 A-planning and design project specified in sub. (7) (b) 3.
shall be classified under subd. 1.,2. or 3. based on the type of treat-
ment-work construction or replacement project for which the plan-
ning.and.design project is undertaken. ‘

(c) The department shall establish, by rule, the percentage of
market interest rates on loans for each tier of projects specified in
par. (a) 1., 2. or 3., consistent with the following standards:

.+ 1.-The percentage of market interest 1ates established shall,
to the extent possible, fully allocate the amount of public debt
authorized under s. 20.866 (2) (tc), the amount authorized under
s. 144.2415 (3) (d) and the amount of revenue obligations autho-
rized under s. 144.2415 (4) (f).

2. A different percentage of market intérest rate shall be estab-
lished for each tier of projects in par. (a). Tier 3 projects shall
receive market interest rate. Tier 1 projects shall receive a per-
centage of market interest rate that is lower than the percentage of
market interest rate on tier 2 projects.

3. The department, in establishing percentage of market inter-

estrates, shall attempt to ensure that those rates do not result in any
of the following: ~ ] :
" "4, Beginning in fiscal year 1991, increases in all state water
pollution abatement general obligation debt service costs greater
than'4% annually in the fiscal ‘year in which the rates are estab-
lished and in the following fiscal year. :
" 'b. State water pollution abatement general obligation debt
‘service costs greater than 50% of all general obligation debt ser-
vice costs in the fiscal year in which the rates are established and
in any of the following:3 fiscal 'years."

(d) Upon receipt of a request in writing from the department,
the department of administration shall prepare in writing; and sub-
mit to the department, estimates of the debt service costs specified
in'par. (¢) 3:“Thé departmént shall-use such estimates in establish-
ing the percentage of market interest rates consistent with the stan-
dards specified in par. (¢) 3. The department of administration,
concurrently: with the department’s submitting a notice under s.
227.19 .(2) of ‘proposed rules authorized under - this subsection,
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shall submit such estimates to the chief clerk of each house for dis-
tribution to the appropriate standing committees under s. 13.172
3.

(f) The department may request the joint committee on finance
to take action under s. 13.101 (11) to modify the percentage of
market interest rates established by rule for tier 1 and tier 2 proj-
ects,

(13) FINANCIAL HARDSHIP ASSISTANCE (a) The department
shall rank each municipality applying for financial assistance
under this section and s. 144.2415, including a municipality
applying for financial assistance under s. 144.2415 (13), based on
its ability to pay for the construction and operation costs of its pro-

ject. The department shall establish, by rule, the procedure that it

uses to rank the municipalities, which shall use all of the following
to measure ability to pay, except as provided under par. (bm):

1. Total charges imposed on residential users in the munici-
pality that relate to wastewater treatment as a percentage of the
total adjusted gross income of residents of the municipality.

2. Total charges imposed by the municipality that relate to
wastewater treatment as a percentage of the total equalized value
of property in the municipality.

(am) Except as provided under par. (bm), a municipality quali-
fies for financial hardship assistance if all of the following apply:

1. The percentage under par. (a) 1. exceeds 1.5.

2. The pércentage under par. (a) 2. places the municipality in
the 25% of municipalities with the highest percentage under par.
(a) 2.

3. The per capita adjusted gross income of residents of the
municipality does not exceed the per capita adjusted gross income
of residents of this state.

4. The equalized value of the improved residential property
in the municipality divided by the number of improved residential
parcels in the municipality does not exceed the equalized value of
the improved residential property in this state divided by the num-
ber of improved residential parcels in this state, as reported by the
department of revenue.

(as) For the purpose of making the calculation under par. (am)
4., if the municipality is not a city, village or town, the department
shall use the equalized value of the improved residential property
and the number of improved tesidential parcels in the city, village
or town which contains the largest share of the-municipality’s
equalized value.

(b) Except as provided under par. (bm), the department shall
allocate available financial hardship assistance to municipalities
that qualify for financial hardship assistance under par. (am), for
projects on the funding list under sub. (10) (¢), in the order that the
projécts appear on the funding list under sub. (10) (c)

(bm) The department may establish, by rule, factors to rank
under this subsection a federally recognized American Indian
tribe or band to which the department determines it cannot apply
the factor specified in par. (a) 2. '

(br) The department may establish, by rule, a method for deter-
mining the total or per capita adjusted gross income of a munici-
pality or federally recognized Ametican Indian tribe or band for
which the department of revenue does not determine total or per
capita adjusted gross income.

(c) 1. The department may approve financial hardship assist-
ance under this subsection only for a municipality for which the
department approves financial assistance under sub. (11) or s.
144.2415 (13).

2. A municipality that is a violator of an effluent limitation
may not receive financial hardship assistance under this subsec-
tion for that part of a treatment work project that is needed to cor-
rect the violation. This subdivision does not apply to a municipal-
ity that after May 17, 1988, is in compliance with a court or
department order to correct a violation of the enforceable require-
ments of its ch. 147 permit, and that is applying for financial
assistance under s. 144.2415 (13) to correct that violation
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(d) The department may approve financial hardship assistance
under this subsection to a municipality meeting the requirements
of this subsection.

(e) The total amount of financial hardship assistance approved
in any year under this subsection may not exceed 12% of the
amount approved by the legislature under s. 144.2415 (3) (d) for
that biennium

(f) The department may not approve financial hardship assist-
ance under this section and s. 144.2415 before January 1, 1991.

(13im) MINORITY BUSINESS DEVELOPMENT AND TRAINING PRO-
GrRAM. (a) The department shall make grants to projects that are
eligible for financial assistance under this section and s. 144.2415
and that are identified as being part of the minority business devel-
opment and training program under s. 66.905 (2) (b).

(b) Grants provided under this subsection are not included for
the purposes of determmmg under sub. (8) (i) the amount that a
municipality may receive for projects under this section and s.
144.2415. Grants awarded under this subsection are not consid-
ered for the purposes of sub. (11) (d) or s. 144.2415 (3) (d).

(14) CONDITIONS OF FINANCIAL ASSISIANCE. (b) As a condi-
tion of receiving financial assistance under this section and s.
144.2415, a municipality shall do all of the following:

1. Establish-a dedicated source of revenue for the repayment
of any financial assistance.

4. Comply with those provisions of 33 USC 1381 to 1387, this
chapter and ch. 147 and the regulations and rules promulgated
thereunder that the department specifies.

5. ‘Develop and adopt a program of water conservation as
required by the department

6. Develop and adopt a program of systemwide operation and
maintenance of the treatment work, including the training of per-
sonnel, as required by the department.

7. Develop and adopt a system of equitable user charges to
ensure that each recipient of treatment work services pays its pro-

portionate share of the costs of the operation and maintenance of

the treatment work. The user fee system shall be in compliance
with 33 USC 1284 (b) and-the regulations promulgated there-
under. The department may issue an exemption from the require-
ment imposed under this subdivision if a city or village imposes
a system of equitable dedicated charges based upon- assessed
property values, if the city or village does not operate a treatment
work but is served by a regional wastewater treatment plant oper-
ated.by a metropolitan sewerage district created under ss. 66.88 to
66.918 and if the -user charges imposed by that district are
approved by the department and comply with 33 USC 1284 (b).
The department may provide that the system of user charges for
a project with estimated construction costs-of $750,000 or less
need only.cover the costs of debt service and equipment replace-
merit funds.

8. Demonstrate to the satisfaction of the department that the
mumcrpalrty is ready to begin construction within 90 days after it
receives a notice of financial assistance commitment under sub.
1s.

(15) FINANCIAL ASSISTANCE COMMITMENTS . (a) Sub;ect to
pars. (b) and (c), the department shall issue a notice of financial
assistance commitment to a municipality within 90 days after al
of the following occur:

.1, "The department determines under sub. (9) (a) that the
application meets eligibility requirements under sub. (7), (8) and
(10).

-, 2. The department approves plans and specifications under s.
144.04.

3. The department of administration certrfres in writing to the
department that the municipality meets the conditions of receiving
financial assistance established under s. 144.2415 (9) (am) and
(b). v
~ (am) The notice of financial assistance commitment shall
include the conditions that the municipality must meet to secure
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the financial assistance and shall include the estimated loan pay-
ment and repayment schedules, as determined by the department
and the department of administration, and other terms of the finan-
cial assistance.

(b) The department may not issue a notice of financial assist-
ance commitment for a loan to a municipality that the department
of administration determines is unlikely to be able to repay the
principal and interest on it according to the terms of the financial
assistance.

(c) The department may issue a notice of financial assistance
commitment to a municipality only after the amount under s.
144.2415 (3) (d) for the biennium in which that year falls has been
approved by the legislature under s. 144.2415 (3) (d).

(e) The department may not issue a notice of financial assist-
ance commitment to a municipality unless the municipality has
agreed in writing to accept the financial assistance offered through
the clean water fund program. The department, at the request of
the municipality, may release a municipality from such an agree-
ment.

(21) CONSTRUCTION Thrs section shall be liberally construed

in aid of the purposes of this section.
History: 1987 a 399; 1989 a. 31, 336, 366; 1991 a 32, 39, 189; 1993 a 16

' 144.2415 Clean water fund program; financial man-
agement. (1) DerINITIONS. In this section:

(a) “Effluent limitation” has the meaning given in s. 147.015
®. :

(b) “Market interest rate” means the interest at the effective
rate of a revenue obligation issued by the state to fund a project
loan or a portion of a project loan under this sectionandss. 144.241.

(c) “Municipality” means any city, town, vrllage, county,
county utility district, town sanitary district; public inland lake
protection and rehabilitation district, metropolitan sewerage dis-
trict or federally récognized American Indian tribe or band in this
state.

(d) “Subsidy” means the amounts provided by the clean water
fund to projects receiving financial assistance under this section
and s. 144.241 for the following purposes:

1. To reduce the interest rate of clean water fund loans from
market rate'to a subsidized rate.

2. To provide for financial hardshrp assistance, including
grants.

3. To reduce interest rates for the portion of a loan for addi-
tional costs under sub. (3) (g).

(e) “Treatment work” has the meaning given in s. 147.015
(18). -

® “Violator of an effluent limitation” means a person or
municipality that after May 17, 1988, is not in substantial compli-
ance with the enforceable requirements of its permrt issued under
ch. 147 for a reason that the department determines is or has been
within the control of the person or municipality.

(2) GENERAL DUTIES. The department of administration shall:

(a) .Administer its responsibilities under this sectron and s.
144.241. o

(b) Cooperate with the department in administering the clean
water fund program.

(c) Accept and hold any letter of credit from the federal gov-
ernment through -which the state receives federal capitalization
grant payments and disbursements to. the clean water fund.

(2m) INVESTMENT MANAGEMENT; CLEAN WATER FUND. (a) The
department of administration may:

1. :Subject to par. (b), direct the investment board under s.
25.17 (2) (d) to make any investment of the clean water fund, or
in the collection of the principal-and interest of all- moneys loaned
or invested from such fund.

2. Subject to par. (b), purchase or acquire, commit on a
standby basis to purchase or acquire, sell, discount, assign, negoti-
ate, or otherwise dispose of, or pledge, hypothecate or otherwise
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create a security interest in, loans as the department of administra-
tion may determine, or portions or portfolios of participations in
loans, made or purchased under this section. The disposition may
be at the price and under the terms that the department of adminis-
tration determines to be reasonable and may be at public or private
sale. .. :

(b) The department of administration shall take an action under
par. (a) only if all of the following conditions occur:

1, The action provides a financial benefit to the clean water

fund. '

2. The action does not coritradict or weaken the purposes of

the clean water fund.

3. The building.commission approves the action before the
department of administration acts.

(3) FINANCIAL MANAGEMENT; BIENNIAL FINANCE PLAN (2) By
October 1 of each even—numbered year, the department of admin-
istration and the department jointly shall prepare a biennial
finance plan that includes all of the following information:

1. Anestimate of wastewater treatment needs of the state for
the 4 fiscal years of the next 2 biennia.

2. The total amount of financial assistance planned to be pro-
vided or committed to municipalities for projects during the 4 fis-
cal years of the next 2 biennia. .~ o

3. The sources of the financial assistance planned to be pro-
vided or committed to municipalities during the 4 fiscal yeats of
the next 2 biennia. o

4. The extent to-which the clean water fund will be maintained
in perpetuity, and the extent to which the clean water fund will
retain its purchasing power, meet the requirements of this section
and s. 144.241 to provide financial assistance for water quality
" pollution abatement needs and nonpoint source water pollution
management needs, and provide a stable and sustainable annual
level of financial assistancé under this section and s. 144.241 pro-
portional to the state’s long—term water pollution abatement and
management needs and priorities. »

5. A fund balance sheet, cash flow of existing loans and com-
miitments, report of loans and commitments, fund profits and
losses including yield on prior year loans, the estimated fund capi-
tal available in each of the next 4 fiscal years, and the projected
clean water fund balance for each of the next 20 years given
existing obligations and financial conditions. - '

~ 5m. The estimated spending level and percentage of market
interest rate for the types of projects specified under s. 144.241(7)
(b) 1.0 3. s '

6. Anamount equal to the estimated present value of subsidies
for all clean water fund loans.and grants expected to be made for
the wastewater treatment projects listed in the biennial needs list
under s. 144.241 (3m), discounted at a rate 0f 7% per year to the
first day.of the biennium for which the biennial finance plan is pre-
pared. . : o | |
7. A discussion of the assumptions made in calculating the
amount under subd. 6. : ) ,

8. The amount of any service fee expected to be charged dur-
ing the next biennium under this section to an applicant. '

9. The impact of the biennial finance plan on the guidelines
under par. (b). . . o ;

(b) The depattment of administration and the department shall
consider the following as guidelines in preparing the biennial
finance plan: TR .

1. That all state water pollution abatement general obligation
debt service costs should not increase more than 4% annually.

" 2. Thatall state water pollution abatement general obligation
debt service costs should not exceed 50% of all general obligation
debt-service costs to the state.. -~ .

“(bm) The department and the department of administration
jointly shall prepare and submit copies of all of the following to
‘the building commission under s. 13.48 (26), to the joint commit-
tee on finance and to the chief clerk of each house of the legisla-
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ture, for distribution under s. 13.172 (3) to the appropriate legisla-
tive standing committees generally responsible for legislation
related to environmental issues:

1. By October 1 of each even—numbered year, the version of
the biennial finance plan initially prepared as part of the budget
process. S : . ~

2. No later than 30 days after the:day on which the biennial
budget is submitted to the legislature under s. 16.45, the version
of the biennial finance plan that contains material approved by the
governor for inclusion in the budget. :

3. No later than 30 days after the day on which the governor
signis the biennial budget, a version of the biennial finance plan,
updated to reflect the'adopted biennial budget act.

(br) The joint committee on finance and each standing com-
mittee may submit to the building commission its recommenda-
tions and comments regarding each version of the biennial finance
plan, and whether the version of the biennial finance plan updated
to reflect the adopted biennial budget act should be approved or
disapproved as specified under s. 13.48 (26). If the building com-
mission disapproves-the version of the biennial finance plan that
is updated to reflect the adopted biennial budget act, the depart-
ment and the department of administration shall submit a revised
biennial finance plan to the building commission. :

(c) No moneys from the clean water fund may be expended in
abienniumuntil the legislature reviews and approves all of the fol-
lowing, either in 1989 Wisconsin Act 366 for the 1989-91 bien-
nijum or as part of the biennial budget act for any other biennium:

1. Anamount that is specified for that biennium under par. (d)
and, for'any biennium'after the 1989-91 biennium, is based on the
amount included in'the biennial finance plan under par. (a) 6.

2. The amount of public debt, authorized under s. 20.866 (2)
(tc), that the state may contract for the purposes of s. 144.241 and
this section. ’ o :

3. The amount of revenue obligations, authorized under sub.
(4) (f), that may be issued for the purposes specifiedin s. 25.43 (3).

{d) The amount that is specified under par. (c) 1. and approved
by the legislature under this paragraph is:

1. Equal to $115,800,000 during the 1993-95 biennium.

3. Equal to $1,000 for any biennium after the 1993-95 bien-
nium. : S

(e) The department may expend, fot financial assistance in a
biennium othet than financial hardship assistance under s.
144.241 (13) (e), an amount up to 74% of the amount approved by
the legislature under par. (d). The department may expend such
amount only from the percentage of the amount approved under
pat: (d) that is not available under par. (f) for financial hardship

-assistance orunder par. (g) for additional costs.

(f) The department may expend, for financial hardship assist-
ance in a biennium under s. 144.241 (13) (), an amount up to 18%
of the amount approved by the legislature under par. (d) for that
biennium. - The department may expend such amount only from
the pércentage of the amount approved by the legislature under
par. (d) that is not available under par: (¢) for financial assistance
or underpar. (g) for additional costs. :

® 1 Th :
directly associated with those projects in each biennium that are
approved for financial assistance by the department, an amount up
to 8% of the amount approved by the legislature under par. (d) for
that biennium. - . . . :

2. Thé department may expend the amount under subd. 1.
only from the percentage of the amount approved by the legisla-
ture under par. (d) that is not available under par. (e) for financial
assistance or under par. (f) for financial hardship assistance.: No
municipality may receive -additional financial -assistance under
this paragraph in an amount greater than 10% of the.amount speci-
fied in subd. 1. i . .

() Using the amount approved under par. (d) as a base, the
department of ‘administration and the department shall calculate

The department may expend, for additional costs




Electronically scanned images of the published-statutes.

144.2415 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

the present value of the actual subsidy of each clean water-fund
loan or grant to be made for those projects in each biennium that
are approved for financial assistance by the 2 departments. The
present valué shall be discounted as provided under par. (a) 6.
(j)-No later than November 1 of each odd-numbered year, the
department of administration and the department jointly shall sub-
mit. a report, to: the building commission and committees as

required under par. (bm), on the implementation of the amount

established under par. (d) as required under s. 144.241 (11) (d),
and on the operatrons and activities of the clean water fund pro-
gram for the previous biennium.

(4) REVENUE OBLIGATIONS (a) The clean water fund program
is a revenue—producing enterprise or program as defined in s
18.52 (6).

(am) Deposits, approprratlons or transfers to the clean water
fund for the purposes specified in s. 25.43 (3) may be funded with
the proceeds of revenue: obligations issued subject to and in
accordance with subch. IT of ch. 18 or in accordance with subch.
IV of ch. 18 if designated a higher education bond.

(b) The department of administration may, under s. 18.56 (5)
and (9) (]) deposit in a separate and distinct fund in the state trea-
sury orin an'account maintained by a trustee outside the state trea-
sury, any portion of the revenues derived under s. 25.43 (1). The
revenues deposited with a trustee outside the state treasury are the
trustee’s revenues in accordance with the agreement between this
state:and the trustee.of in accordance with the resolution pledging
the revenues to the repayment of revenue oblrgatrons issued under
thrs subsection.

. (c) The burldmg commission may pledge any portron of reve-

ues received.or to be received in the fund established in par. (b)
or the clean water fund to secure revenue obligations issued under
this subsection. The pledge shall provide for the transfer to-the
clean water fund of all pledged revenues, including any interest
earned. on the revenues, which are in excess of the amounts
required to be pard under s. 20.320 (1) (c), (d) and (u) for the pur-
poses specified in s. 25.43.(3). The pledge shall provide that the
transfers ‘be made at least twice yearly, that the transferred
amounts be deposited in the clean water fund and that the trans-
ferred amounts are free of any prior pledge:

“(d) ‘The department of administration shall have all other pow-
ers necessary and -convenient to distribute the pledged revenues
and to distribute the proceeds of the revenue obligations in accord-
ance with subch. II of ch. 18 orin accordance with subch. IV of
ch. 18 if designated a higher education bond.

(e)* The department of administration may enter ‘into agree-
ments with the federal government or its agencies, political subdi-
visions of this state, individuals or private entities to insure or in
any other manner provide -additional security for the revenue
obligations issued under this subsection. :

(f) ' Revenue obligations may be contracted by the building
commission ' when it reasonably appears to the building commis-
sion that all-.obligations incurred under this subsection can be fully
paid on'a timely basis from moneys received or anticipated to be
received.: Revenue obligations issued under this subsection shall
not exceed $1,297,755,000 in principal amount, excluding
obligations issued to refund outstanding revenue obligation notes.

(g) Unless otherwise expressly provided in resolutions -autho-
rizing the issuance of revenue obligations or in other agreements
with the holders of revenue obligations, each issue of revenue
obligations under this subsection shall be on a parity with every
other. revenue obligation issued .under this subsection and in

accordance with subch. IF of ch. 18 or with subch. IV of ch. 18 if

‘desrgnated a‘higher education bond.

- (9)- CONDITIONS OF: FINANCIAL ASSISIANCE (a) A loan
approved under this section and's. 144.241 shall be for no longer
than 20 years, as determined by the department of administration
and the department, be fully amortized not later than 20 years after
the original.date of the note, and require the repayment of princi-
pal and interest, if any, to begin not later than 12 months after the
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expected date of completion of the project that it funds, as deter-
mined by the the department of administration and the depart-
ment. :

(am) The department of administration, in consultation with
the department, may establish those terms and conditions of a

financial assistance agreement that relate to its financial manage-

ment, including what type of municipal obligation, as set forth
under s. 66.36, is required for the repayment of the financial assist-
ance. Any terms and conditions established under this paragraph
by the department of administration shall comply with the require-
ments of this section and s. 144.241. In setting such terms and
conditions, the department of administration may consider factors
that the department of administration finds are relevant, including
the type of municipal obligation evidencing the loan or a munici-
pality’s creditworthiness.

(b) As a condition of receiving financial assistance under this
section and s. 144.241, a municipality shall do all of the following:

1. Pledge the security, if any, required by the rules promul-
gated by the department of administration under this section and
s. 144.241.

2. Demonstrate to the satisfaction of the department of admin-
istration the financial capacity to assure sufficient revenues to
operate and maintain the project for its useful life and ¢o pay the
debt service on the obligations that it issues for the project.

-(11) ‘FINANCIAL ASSISTANCE PAYMENTS (a) Theé department
may enter into a financial assistance agreement with a municipal-
ity for which the department issues a notice of financial assistance
commitment under this section if the municipality meets the
condition under s. 144,241 (14 (b) 8. and the other requirements
established by the department and the department of administra-
tion urder this'section and s.144.241.

(am) The department of admrmstratron shall make the finan-
cial assistance payments to a municipality with which the depart-
ment has entered mto a financial assrstance agreement under-par.
(a).

(b) Ifa mumclpalrty fails to make a prrncrpal repayment or
interest payment after its due date, the department of administra-
tion shall place on file a certified statement of all amounts due
under this section and's. 144.241. After consulting the depart-
ment, the department of administration may collect all amounts
due by deducting those amounts from any state payments due the
municipality or may add a special charge to the amount of taxes
apportioned to and levied upon the county under s. 70.60. If the
department of administration collects amounts due, it shall remit
those amounts to the fund to which they are due and notify the
department of that action: ‘

(¢) The department of administration may not make the last
payment under a financial assistance agreement until the depart-
ment and the department of administtation determine that the pro-

ject is completed and meets all requiremeénts of the section and s.

144.241 and that the conditions of the financial assrstance agree-
ment are met.

(12) MUNICIPAL OBLIGATIONS The department of administra-
tion may purchase orrefinance obhgatrons specrfred ins. 144,241
(6) (b) 1. or 2. and guarantee or purchase insurance for municipal
obligations specified in s, 144,241 (6) (b) 3. if the department
approves the frnancral assistance under this section and s. 144.241
and gives a notice of fmancral assistance commitment under this
section.

(13) LOANS FOR TRANSITION PROJECTS (a) 1. Notwithstand-
ing any other provision of this section and s. 144.241, a municipal-
ity that submits to the department by January 2, 1989, a facility
plan meeting the requirements of s. 144.24 which is approvable
under this chapter and that does-not receive a grant award before
July 1, 1990, only because the municipality is following a sched-

ule contained in the facility plan and approved by the department

and the municipality is in compliance with all applicable sched-
ules.contained in a permit issued under ch. 147 or because there
are insufficient grant funds under s. 144.24, is eligible to receive
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financial assistance under this paragraph. The form of the finan-
cial assistance is a loan with an interest rate of 2.5% per year
except thats. 144.241 (8) (b), (f) and (k) applies to pro_|ects receiv-
ing financial assistance under this paragraph

2. 'Notwithstanding any other provision of this section or s.
~ 144.241, the department shall make all Joans under subd. 1. to

municipalities ready to construct treatment works before the
department provides or approves any other financial assistance
under this section except for loans under par. (b).
(b)' 1. Notwithstanding any other provision of this section or
s. 144:241, an unsewered municipality is eligible to receive finan-
cial assistance under this paragraph, in the form of a loan with an
interest rate of 2.5% per year, which may be for original financing
or refinancing for a collection system that is ineligible for finan-
cial assistance under s. 144.24 because of's. 144.24 (4) (b) 1. and
that is being connected to an existing wastewater treatment plant
if all of the following apply:

. a. The municipality applies to the department for financial
assistance under s. 144.24 (5) for a construction project during
1988.

b. Before January 1, 1989, the department issues a notice
under s. 144.24 (6) that the department is ready to allocate funds
to the mumc1pa11ty for the pro;ect

¢. The mumapahty invites bids for the project in 1989.

d. The municipality receives a grant under s. 144.24 for the
construction of the project from the list developed by the depart-
ment under s. 144.24 (6) (a) for applications received in 1988.

1m. Notwithstanding any other provision of this section or s.
144241, a town sanitary district is eligible to receive financial
assistance under this paragraph, in the form of a loan with an inter-
est rate of 2.5% per year, for the extension of a collection system
into an unsewered area that is added to the sanitary district if all
of the following apply:

- a: The department has awarded a grant to the town sanitary
district under-s: 144.24 (4).(b) 1. c. for a collection system.

b. The department determines that extension of the collection
system into the unsewered area is necessary and cost—-effective.

c.- Thé sanitary district invites bids forand begins construc-
tion of the extension of the collection system before January 1,
1990.

2. Section 144.241 8): (b) ® and &) apphes to projects
recelvmg financial assistance under this paragraph.

3. Notwithstanding any provision of this section or s.
144,241, the department shall annually allocate funds for loans
under subds. 1. and 1m. before the department provides or
approves. any other financial assistance under this section or s.
144.241.

(e) . The department of admmlstxatlon and the depar tment may
not make loans under s. 144 241 (20), 1987 stats., as affected by
1989 Wisconsin Acts 31, 336 and 366, or under this subsection to
a metropolitan sewerage district that serves a st class city that
total more than $230,900,000.

(13m) LEGISLATIVE MORAL OBLIGATION - The building com-
mission may, at the time the loan is made, by resolution designate
a loan made under this section and s. 144.241 as one to which this
'subsection applies. If at any time the payments received or
expected to be received from a municipality on any loan so desig-
nated are pledged to secure revenue obligations of the state issued
pursuant to subch. IT of ch. 18 and are insufficient to pay when due
principal of and interest on such loan, the department of adminis-

-tration shall certify the amount of such insufficiency to the secre-
tary of administration, the governor and the joint committee on
.fihance.- If the certification is received by the secretary.of admin-
istration in an even—numbered year before the completion of the
budget under s. 16.43, the secretary of administration shall
include the certified amount in the budget-compilation. In any
event, the joint committee on finance shall introduce in either
house, in bill form, an appropriation of the amount so requested
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for the purpose of payment of the revenue obligation secured
thereby. Recognizing its moral obligation to do so, the legislature
hereby expresses its expectation and aspiration that, if ever called
upon to do so, it shall make the appropriation

(14) ‘RuLss. ‘The department of administration shall promul-
gate rules that are necessary for the proper execution of this sec-
tion.

(1 5) CONSTRUCTION This section shall be liberally construed

in aid of the purposes of this section. - -
History: 1989 a 366 ss 40, 63, 65, 66,97, 99, 106, 108 to 110, 115; 1991 a 32,
39,189, 315;19934.16. ‘

144.242  Financial assistance program; combined
sewer overflow abatement. (1) LEGISLATIVE FINDINGS The
legislature finds that state financial assistance for the elimination
of combined sewer overflow to the waters of the state is a public
purpose and a proper function of state government.

*(2) DEFINITIONS “As used in this section:

(a) “Combined sewer” means a sewer intended to serve as a
sanitary sewer and a storm sewer or as an industrial sewer and a
storm sewer.

(b) “Combined sewer overflow means a dischar ge of a com-
bination of storm and sanitary wastewater or storm and industrial
wastewater directly orindirectly to the waters of the state when the
volume of wastewater flow exceeds the transpott, storage or treat-
ment capacity of a combined-sewer system.

(c) “Facilities plan” means that plan or study which demon-
strates the need for the proposed sewerage system or sewerage
system component and which demonstrates through a systematic
evaluation of alternatives that the selected alternative is the most
cost—effective means of correcting combined sewer overflows.

(d) “Federal act” means the federal water pollution control act,
as amended, 33 USC 1251 to 1376.

(3) :ADMINISTRATION' .~ The department shall administer the
combined- sewer.overflow abatement financial assistance pro-
gram. The department shall promulgate rules. necessary for the
proper execution of this program. .

(4) EuciBiLITY - (a) Eligible mumczpalmes Only a munici-
pahty with a sewerage system which is violating ch. 147 or title
III.of the federal act because of combined sewer overflow is eligi-
ble to receive financial assistance under the combined sewer over-
flow abatement financial assistance program. -

(b). Eligible projects.- Only a project for construction necessary
to abate combined sewer overflows identified in department—
approved facilities plans as cost—effective and reasonably neces-
sary for water quality improvements is eligible for financial assist-
ance under the combined sewer overflow abatement financial
assistance program, except that the department need not deter-
mine the cost—effectiveness of projects peiformed under a con-
tract awarded under s. 66.905.

(¢) Facility planning; engmeermg design. Only a municipal-
ity which has completed facility planning and engineering design
requirements for a combined sewer overflow abatement project is
eligible to receive financial assistance under the combined sewer
overflow abatement financial assistance program

~ (5) 'APPLICATION. A municipality which seeks financial assist-
ance under the combined sewer -overflow abatement financiai
assistance program shall submit an application to the department
The application shall be in the form and include the information
the department prescribes by rule. The depaitment shall review
all applications for financial assistance under this program. The
department shall determine those applications which meet the eli-
gibility requirements of this section.:

(6) PrioriTy. Each municipality shall notify the department of
its intent to apply for financial assistance under the combined
sewer overflow abatement financial assistance program. For
those municipalities that notify the department of their intention
to apply for financial assistance under this program by December
31, the department shall establish annually a priority list which
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ranks these projects in the.same order as they appear on the list pre-
pared under s. 144.24 (6) (a).

(7) Paymen1 Upon the completion by the municipality of all
application requirements, the department may enter into an agree-
ment with the municipality for a grant of up to 50% of the eligible
construction costs of a combined sewer overflow abatement pro-
ject if the municipality can begin construction within 3 months
after the department is ready: to allocate funds.

(8) ADVANCE COMMITMENTS FOR REIMBURSEMENI OF ENGI-
NEERING DESIGN COSTS.” The department may make an advance
commitment to a municipality for the reimbursement of engineer-
ing design costs from funds appropriated under s. 20.866 (2) (to)
subject to all of the following requirements: -

(a) The advance commitment shall 1nclude a pxovxsmn making
the reimbursement of engineering design costs condmonal on the
award of a construction grant.

(b) The advance commitment may be made only for engineer-
ing design activities commenced after the department makes the
advance.commitment.

(c) The advance commltment may be made only if the munici-
pality has completed all facility planning requirements.

(d) The advance commitment may.be made only for engineer-
ing design costs related to a p101ect that is eligible for assxstance
under sub.-(4).

(e) . The advance commitment shall be sub]ect to-a priority

detetrmination system’ consistent with sub. (6).
History: 1981 ¢. 20;317; 1983 4. 27; 1985 2 29.

144,25 - Financial assistance; nonpoint source water
pollution abatement. (1) The purposes of the nonpoint source
pollution abatement f1nanc1al assistance program under this sec-
tion are to:

“ (a) Provide the necessary admlmstrattve framewotk and finan-
cial assistance for the 1mplementat10n of measures to meet non-
point source . water pollution abatement needs identified in area-
wide water quality management plans.

- (b) Provide coordination with all elements of the state’s water
quahty program in order to-ensure that all activities and limited
resources-are optimally allocated in the achlevement of this state’s
water quality goals.

(¢) Provide technical and financial assistance for the apphca
tion of necessary nonpoint source water pollutlon abatement mea-
sures.

(d Focus limited technical and fmanc:lal resources in critical
.geographic locations through the selection of priority lakes identi-
fied. under sub; (4) (cd) and priority watersheds where nonpoint
source related water quahty pr oblems are the most severe and con-
trol is most feasible. -

_(e) Provide for program evaluation‘,‘subsequent modifications
and recommendations. =~ '

(2) In this section:

*(a) “Best mandgement practices” means practlces techniques
or measures, except for dredgings, identified in areawide water
_quali_ty ‘management plans, which are determined to be the most

£, - Pece 3 vy~
effective means of preventing or reducing pollutants generated

from nonpoint sources, or from the sediments of inland lakes pol-
luted by nonpoirt sources, to a level compatible with water quality
objectives established under this section and which do not have an
adverse impacton fish and wildlife habitat. The practices, tech-
niques or measures include land acquisition, storm sewer rerout-
ing and the removal of structures necessary to install structural
urban best ‘management practices, facilities for the handling and
treatment of milkhouse wastewater, repair of fences built using
grants under this section and measures, to prevent or reduce pollu-
tants generated from mine tailings disposal sites for which the
department has not appxoved a plan of operation under s. 144.44

(3).
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(am) .. “Governmental . unit” means any governmental unit
including, but not limited to, a county, city, village, town, metro-
politan sewerage district created under ss. 66.20 to 66.26 or 66.88
t0 66.918, town sanitary district, public inland lake protection and
rehabilitation district, regional planning commission or drainage
district operating under ch. 89, 1961 stats., or ch. 88. “Govern-
mental unit” does not include the state or any state agency.

(b) . “Nonpoint source” means a land management activity
which contributes to runoff, seepage or percolation which
adversely affects or threatens the quality of waters of this state and
which is not a point source as defined under s. 147.015 (12).

(be) “Priority lake” means any lake or group of lakes that are
identified under sub. (3) (am) or (4) (cm).

(bs) “Priority lake area” means a piiority lake and the area sur-
rounding the priority lake designated by the department for the
implementation of the nonpoint source pollution abatement pro-

ject for the priority lake.

(c) “Pnonty watershed” means any watershed that is 1dent1f1ed
under sub. (3) (am) or (4) (cm).

(d) “Structural urban best management practices” means
detention basins, wet basins, infiltration basins and trenches and
wetland basins. ‘

(3) The land and water conservation board shall do all of the
following:

(a) Review the reports submitted under sub. (4) (¢), (cd) and
(c®). .

.(am) Designate priority watersheds and priority lakes based on
reports submitted under sub. (4) (¢) and (cd).

. (ap) Review and approve priority lake and priority watershed
plans prepared under sub, (5m) and modifications to those plans
prepared under sub. (5s). The board may exempt minor plan mod-
ifications from the requirement of board approval.

-(at) ‘Review rules drafted under this section and makeé recom-
mendations regarding the rules before final approval of the rules
by the natural resources board.

(b) Before Septembér 1 of each even—numbered year, submit
to the governor and the department a report that includes all of the .
following:

1. Recommendations for the amount to be appropriated for
the program under this section for the following fiscal biennium.

5. Any changes that the board determines would improve the
efficiency or effectiveness of the program under this section.

(bm) Whenever the board determines necessary, submit to the
goverrior ‘and ‘the department recommendations concerning
changes to the amounts appropriated for the program under this
section or recommendations concerning any changes that would
improve the efficiency or effectiveness of the program under this
section. :

©) A551st courities and ‘the department to resolve concerns
about the program under this section.

.(d) Establish priorities for the allocation of funds in the event

that program needs exceed available funding in any fiscal bien-

nium, L
(e) After revxewmg a plan suomlttea under sub. (4) (k), request
the building commission to authorize public debt to be contracted

‘in the amount that the board determines to be necessary for the

purposes of the program under this section.

(f) Require the department and the department of agriculture,
trade and consumer protection to conduct or contract for another
person tb conduct any evaluation or audit of the program under
this section-and of individual priority watershed or priority lake
projects that the board determines is necessary.

(4) The department shall:

(a) Administer the nonpoint source water pollution program
under this section.
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(am) Be responsible for the integration of the nonpoint source
water pollution abatement program into the state’s overall water
quality management program.

(ar) Serve as the designated state agency with the federal envi-
ronmental protection agency on all aspects related to the nonpoint
source program management requirements of P.L. 100-4, includ-
ing the development and submittal of the nonpoint source assess-
ment report and management program required under PL. 1004,
section 316 and preparation of the annual grant application for
federal funding from the environmental protection agency to
implement that program.

(as) Consult with the department of agriculture, trade and con-
sumer protection in developing any federal grant application
under par. (ar). Every application is subject to s. 16.54 and shall
include the proposed expenditures of federal nonpoint source
water pollution abatement grant moneys and the allocation of such
moneys between the department and the department of agricul-
ture, trade and consumer protection.

(b) Identify through the areawide water quality management
plans provided-for under section 208 of the federal water pollution
control act, PL. 92-500, as amended, the designated local man-
agement agencies.

(c) Through the continuing planning process under s. 147 25,
identify those watersheds where the need for nonpoint source
water pollution-abatement is most critical and, before July 1 of
each even-numbered year, submit its recommendations for desig-
nating additional watersheds under sub. (3) (am) to the land and
water conservation board.

(cd) Identify, through the continuing planning process under
s. 147.25, the lakes where the need for nonpoint source  water
pollution abatement is most critical and, before July 1 of each
even-numbered year, submit its recommendations for designat-
ing additional lakes under sub. (3) (am) to the land and water con-
servation:board. .

(cg) Before July 1 of each even-numbered year, submit its
recommendations on the matters under sub. (3) (b) 1. and 5. to the
land and water conservation board.

(cm) Identify watershed areas in the Milwaukee river basin as
priority watershed areas, notwithstanding par. (c), and identify the
best management practices necessary to meet water quality objec-
tives in those watershed areas. ‘For the purposes of this paragraph,
the Kinnickinnic river shall be treated as being within a watershed
area in the Milwaukee river basin.” The department shall appoint
an’advisory committee which represents appropriate local inter-
ests to assist it in the planning and implementation of projects and
best management practices in these watershed areas. The advi-
sory.committee shall include a member of the county board from
each county with any area in the Milwaukee river basin.

.(d)-Review and approve the detailed program for implementa-
tion prepared by the designated local management agencies iden-
tified under par. (b).

. <(dm) Establish-waterquality objectives for each priority water-
shed and priority lake and identify the best management practices
to achieve the water quality objectives.

(dr) Appoint'a committee for each priority watershed and pri-
ority lake, to advise the department, the department of agriculture,
trade and consumer protection and the counties, cities and villages
concerning all aspects of the nonpoint source pollution abatement
financial assistance program:  Each committee shall include at
least 2 farmers as members if the priority watershed or priority
lake area includes property in agricultural use. Each committee
shall include at.least 2 representatives of a public inland lake
protection and rehabilitation district that is within:the priority
watershed or priority lake area or, if one does not exist, of riparian
property owners. Each committee for a priority watershed or pri-
ority lake area with any area in the Milwaukee river basin shall
include a member of the county board from each county with any
area in that priority watershed or priority lake area.
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(e) ‘Promulgate rules, in consultation with the department of
agriculture, trade and consumer protection, as are necessary for
the proper execution and administration of the program under this
section. Before promulgating rules under this paragraph, the
department shall submit the rules to the land and water conserva-
tion board for review under sub. (3) (at). The rules shall include
standards and specifications concerning best management prac-
tices which are required for eligibility for cost-sharing grants
under this section. The department may waive the standards and
specifications in exceptional cases. Only persons involved in the
administration of the program under this section, persons who are
grant recipients or applicants and persons who receive notices of
intent to issue orders under s. 144.025 (2) (u) 2. are subject to the
rules promulgated under this paragraph. Any rule promulgated
under this paragraph which relates or pertains to agricultural prac-
tices relating to animal waste handling and treatment is subject to
s. 13.565.

(f) Administer the'distribution of grants and aids to govern-
mental units for local administration and implementation of the
program under this section. A grant awarded under this section
may be used for technical assistance, educational and training
assistance, ordinance development and administration, cost—
sharing for management practices and capital improvements, plan
preparation under par. (g), easements or other activities deter-
mined by the department to satisfy the requirements of this sec-
tion. .

(g) In cooperation with the department of agriculture, trade
and consumer protection and the appropriate governmental unit,
prepare priority watershed and priority lakes plans to implement
nonpoint source water pollution abatement projects and storm
water control activities described in sub. (8c) in priority water-
sheds and priority lake areas, as designated under sub. (3) (am) or
(4) (cm). In preparing the plans, the department shall:

1. Conduct the planning process in a cost—effective and
timely manner and scale the planning process in accordance with
the scale and nature of the pollution problem addressed in the plan.

2. Promote significant participation from the department of
agriculture, trade and consumer protection and other state agen-
cies, governmental units and other persons located in any priority
watershed or in any priority lake area that is the subject of the plan.

3. Prepare a water resource assessment, set water quality
goals and analyze alternative-management practices for the area
which is the subject of the plan.

4. Tn cooperation with the department of agriculture, trade and
consumer protection, incorporaté the appropriate best manage-
ment practices into-the plan.

5. Determine whether any county, city, village or town within
the area which is the subject of the plan, as a condition of a grant
under thissection, should be required to develop a construction
site erosion control ordinance under s. 59.974, 60.627; 61.354 or
62.234 or a manure storage ordinance under s. 92.16 in order to
meet the water quality goals established in the plan.

6. Determine the specific plan components to be prepared by
any appropriate governmental units in the watershed orin the area
of the ‘project affecting the priority lake, after determining the
technical, financial and staffing capability of that governmental
unit, ‘ -

7. Prepare a project funding list.-

8. Establish anh implementation plan for each priority water-
shed and priority lake, including all of the following:

a. A list of the best management practices identified under
par. (dm) that are most critically needed to achieve water quality
objectives in the priority watershed or priority lake.

am. Designation as critical sites those sites that are significant
sources of nonpoint source pollution upon which best manage-
ment practices must be implemented in order to obtain a reason-
able likelihood that the water quality objectives established under
par. (dm) can be achieved.
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b. A procedure for establishing implementation priorities to
meet the needs identified in subd. 8. a. with the highest priority
given to significant sources of nonpoint pollution that substan-
tially inhibit the achievement of water quality objectives.

c¢. Consultation with the committee appointed under par. (dr)
conceming the implementation plan.

- d. A requirement to review the implementation plan periodi-
¢ally and to modify the implementation plan to reflect the agree-
ments entered into by landowners and operatoxs to implement best
management practices.

e. Provisions for public notice and education concerning the
implementation plan in the period during which grants are avail-
able to governmental units and landowners and operators, in order
to achieve the greatest level of voluntary participation.

. 9. Complete the planning process in all priority watersheds by
December 31, 2000.

(h) Designate a governmental unit to perform the inventory
required. under sub. (4m) (a).

@) Cooperate with. the department of agnculture, trade and
consumer- protection under s. 92.14 (6).

(j) A governmental unit may use a grant under this section for
training required under s. 92.18 or for any other training necessary
to prepare personnel to perform job duties related to this section.
The department may contract with any person from the appropria-
tions under s. 20.370 (4) (cc) and (cq) for services to administer
or implement this chapter, including information and education
* and training.

-(k) ‘Before public debt is contracted for projects under this sec-
tion, prepare a plan for the expenditure of the proceeds of that debt
and submit the plan to the land and water conservation board.

(o) ‘Annually, in cooperation with the department of agricul-
ture, trade and consumer protection, submit a report on the prog-
ress of the program under this section to the land and water conser-
vation board.

(p) Jointly with the department of agriculture, trade and con-
sumer protection, prepare the plan required under s. 92.14 (13).
The department shall review and approve or disapprove the plan
and shall notify the land and water conservation board of its final
action on the plan. The department shall implement any part of
the plan for which the plan gives it responsibility.

(pm) Jointly with the department of agriculture, trade and con-
sumer protection, develop the forms required under s. 92.14 (14).

(q@) Include the report submitted under sub. (3) (b), along with
a request for all resources and any changes necessary to imple-
ment each recommendation in the repott, in the information that
it submits to the department of administration under s. 16.42 for
the program under this section. .

(r) Jointly with the department of agriculture, trade and con-
sumer protection, develop the standards under sub. (5) (c)

. (s): Provide staff services to the land and water conservation
board.

(t) Transfer funds fxom the appropriation account under s.
20.370 (4) (cc) or(cq) to the appropriation account under's. 20.115
(7) (km) at the request of the department of agriculture, trade and
consumer protection, after the land and water conservation board
approves the transfer, under s. 92.14 (5) (b).

(4m) (a) Any governmental unit or regional planmng com-
mission designated by the department under sub. (4) (h) shall pre-
pare an inventory of nonpoint source water pollution in the water-
shed which is the subject of the plan under sub. (4) (g) and submit
the inventory to the department for incorporation into the plan.

(b) Every plan prepared for an area under sub. (4) (g) shall
include all of the following:

1. The inventory for that area prepaxed under par. (a).

2. A water resource assessment of that area.

3. The identification of critical surface water and ground-
water protection management areas within that area and the agri-
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cultural and nonagricultural best management practices to be
applied to that area.

4. A plan implementation schedule developedin cooperanon
with the appropriate governmental unit or designated local man-
agement agency identified under sub. (4) (b). -

5. A grant disbursement-and project management schedule.-

6. An integrated résource management strategy to protect or
enhance fish and wildlife habitat, aesthetxcs and other natural
resources

7. A comprehensive management strategy to manage agticul-
tural and nonagricultural nonpoint source water pollution affect-
mg surface water or groundwater, including animal waste, fertil-
izer, pesticides, storm water, construction site erosion and other
nonpoirt sources of water pollution. ‘

(¢) The department shall submit a copy of any plan it completes
under this subsection to any county located in or containing any
watershed which is a subject of the plan and to the department of
agriculture, trade and consumer protection. The department of
agriculture, trade and consumer protection shall review the plan
and notify the department of natural resources of its comments on
the plan. A county receiving a plan under this subsection shall
review the plan, approve or disapprove the plan and notify the
department of natural resources. of its action on the plan.

(d) After the department considers the comments of the depart-
ment of agriculture, trade and consumer protection on a plan under
par. (c) and receives approval of the plantby.every county to which
it-was sent and by the land and  water conservation board, the
department shall designate the plan to be an element of the appro-
priate areawide water quahty management plan under PL. 92—
500, section 208.

- (5). The department of agnculture, trade and consumer protec-
tlon shall: .

(b) Prepare sections of the priority watershed or priority lake
plan relating to farm~specific implementation schedules, require-
ments under ss. 92.104 and 92.105, animal waste management
and selection of agriculturally related best management practices
and submit those sections to the department for inclusion under
sub. (4m) (b).

(c) Jointly with the department, develop technical standards
for agriculturally related best management practices.

(d) - Develop a grant disbursement and project management
schedule for agriculturally-related best management practices to
be included in a plan established under sub. (4) (g) and identify
recommendations for implementing activities or pro;ects under
ss. 92.10, 92:104 and 92.105.

(e) Identify areas within a priority watershed or priority lake
area that are subject to activities required under ss. 92 104 and
92.105.

(f) Provide implementation assistance: as identified and
approved in the priority watershed or priority lake plan.under sub:
@ (®.

(5m) Upon completion of plans.by the department under sub
(4) (g), the governmental unit or regional planning commission
under sub. (4m) and the department of agriculture, trade and con-
sumer protection under sub. (5), and upon receiving the approval
of the land and water conservation board, the department shall
prepare and approve the final plan for a priority watershed or pri-
ority lake.

(5s) The department may make modlflcatlons mcludmg des-
ignating additional sites as critical sites, in a priority watershed or
priority lake plan with the approval of every county to which the
depaitment sent the original plan under sub. (4m) (c) and of the
land and water conservation board. If the owner or operator of a
site prevails in a final review under sub. (7) or the site is not desig-
nated as a critical site in the original plan under sub. (5m) and the
pollution is from an agricultural source and is not caused by ani-
mal waste, the department may not make a modification designat-
ing the site as a critical site unless the designation is based on a
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substantial ‘increase in pollution from the site, on information
about pollution from the site that was not available when the plan
was prepared or on a substantial change to the criteria for designat-
ing a'site as a critical site. This subsection applies to a priority
watershed or priority lake plan completed before, on or after
August 12, 1993

(5w) After the land and water conservation board approves a
priority watershed or priority lake plan or a modification to such
a plan that designates a site to be a critical site, the department
shall notify the owner or operator of that site of the designation
and of the provisions in sub..(7) and either s. 144.025 (2) () 2,
(v) and (W) or, if the pollution is caused primarily by animal waste,
ss. NR 243 21 to 243.26, Wis. adm. code.

-(5y) Ifthe owner or operator of acritical site installs and main-
tains best management practices as provided under the priority
watershed or priority lake plan, the site is no longer a eritical site.
The -owner or- operator may discontinue maintenance of a best
management practice for a period during which the owner or oper-
ator changes the use of the site if the best management practice is
not needed for the changed use.

_{6). The appropriate governmental umt is responsible for local
administration and implementation of priority watershed and pri-
ority lakes projects and shall:

(a) Be responsxble for coordination and implementation of

activities necessary. to achieve water quality objectives including
the development of a detailed program for implementation.

- (b) Utilize, whenever possible, existing staff or contract with
existing governmental agencies to utilize that agency’s existing
staff to provide various field, administrative, planning and other
services:

(d) Participate in the plan ptepatatlon under contract with the
department. - The department shall determine the specific plan
components which will be prepared depending upon the technical,
financial and staffing capability of the appropriate govemmental
unit.. ‘

“(7) (@) 1. The owner or operator of a site designated as a criti-
cal site ina priority watershedor priority lake plan under sub. (Sm)
ot in a. modification to such a plan under sub. (5s) may.request a
review of that designation by filing a written request within 60
days after receiving notice under sub.(Sw) with the land conserva-
tion committee of the county in which the site is located or, if the
site is lJocated in more than one county, with the land conservation
committee of the county in which the largest portion of the site is
located. -

2. A county land conservation comrmttee receiving a request
under subd. 1. shall provide the owner or operator with a hearing
and shall provide reasonable notice of the hearing to the owner or
operator, the department and the department of agriculture, trade
and consumer protection. The county land conservation commit-
tée shall conduct the hearing under this subdivision as an informal
hearing. Section 68.11 (2) does not apply to the hearing. The land
‘conservation committee shall hold the hearing in-a place conve-
‘nient to the owner or operator. Within 60 days after the hearing,
the department shall, and the department of agriculture, trade and
conisumer protection may, submit a report and recommendation to
the land ¢onservation committee concerning the issues at the hear-
ing. The land conservation committee may affirm or reverse the
designation 'of the site as a critical site.

(b) The ownér or operator of a site designated as a cntlcal site
in a priority watershed or priority lake plan under sub. (5m) or in

a modification to such‘a plan under sub. (5s) or the department of

natural resources may obtain a review of the decision of a county
‘land-conservation committee under subd. 2. [par. (2) 2.] by filing
a ‘written request with the land ‘and water conservation board
within:60 days after receiving the declsxon of the county land con-

servation committee.
NOTE: The bracketed language indicates the correct cross<reference.
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{c) The owner or operator of a site designated as a critical site
in a priority watershed or priority lake plan under sub. (Sm) or in
a modification to such a plan under sub. (5s) may request a con-
tested case hearing under ch. 227 to review the decision of the land
and water conservation board:under par. (b) by filing a written
request with the department within 60 days after receiving an

adverse decision of the land and water conservation board

(8) Eligibility for cost~sharing grants under this section shall
be determined based on the following:

(a) Governmental units and individual landowners or opera-
tors aré eligible for cost-sharing grants.

(b) Grants may be provided to applicants in‘priority watershed
areas for projects in conformance with approved areawide water
quality management plans.

(c) Grants may be provided to applicants in nonpriority water-
sheds for projects which are in conformance with areawide water
quality management plans and which conform to the purposes
specified under sub. (1).

(cm) Grants may be provided from the appropriations under
s. 20.370(4) (cc) and (cg) to apphcants for projects affecting pri-
ority lakes if the projects are in conformance with areawide water
quality management plans and the purposes specified under sub.
M.

(d) Each cost-sharing grant shall be approved by the desig-
nated management agency.

(e) Except as provided in sub. (8c), grants may only be used
for implementing best management practices.

(f) The state share of a cost-sharing grant under this section
may not exceed 50% of the cost of implementing the best manage-
ment practice except as. provnded under pars. (g) and (h).

(g) The department may increase the state share of a cost—
sharing grant under this section up to 70% of the cost of imple-
menting the best management practice if the department, in con-
sultation with the department of agriculture, trade and consumer
protection, determines that:

1. The main benefits to be derived from the best management
practices are related to improving offsite water quality; and

2. The matching share requirement under par. (f) would place
an unreasonable cost burden on the applicant.

(gm) The department shall exceed the limit under par. (g) and
any limit 1mposed by rule on the total amount of a grant in cases
of economic hardship, as defined by the department by rule.

(h) The department may increase the state share of a cost~
sharing grant under this section up to 80% of the cost of imple-
menting the best management practice if:

1. The department, in consultation with the department of
agriculture, trade and consumer protection, determines that par.
(g) 1. and 2. applies; and

2. A county matching shate is provided which equals the state
share over 70%. -

(hm) - Notw1thstandmg pars. (g) and (h), the department may
not increase 4 cost-sharing grant above 50% of the cost of land
acquisition, storm sewer rerouting or the removal of structures
necessary to install structural urban best management practices.

(i) The local matching share of a cost-sharing grant under this

section shall be at least 30% of the cost of implementing the best
management practice except as provided under par. (j).
~ (§) The local matching share of a cost-sharing grant under this
section shall be the remainder of the cost of implementing the best
management practice after subtracting the state share and county
share if the department increases the state share under par. (h).

(jm) Notwithstanding pars. (f) to (h), after cost-shating grants
have been available in a priority watershed ot priority lake area for
36 months only a reduced grant, which may not exceed a percent-
age established by the department by rule of the cost of imple-
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menting the best management practice, may be provided to the
owner of operator of a site designated as acritical site in a priority
watershed plan under sub. (5m) or in a modification to such a plan
under sub. (5s).

(k) A minimum of 70% of the total amount of cost—sharing
grants available annually under this section shall be utilized for
implementing best management practices in priority watersheds

(L) A grant may not be made to an individual if the department
receives a certification under s..46.255 (7) that the individual is
delinquent in child support or maintenance payments.

(m) The department may recognize the value of a conservation
easement created under s. 700.40 (2) and donated to the depart-
ment, Or to any person approved by the department as constituting
all or a portion of the landowner’s or operator’s share of a cost—
sharing grant as determined under pars. (f) to (h).

(n) The department shall rdentrfy by rule the types of cost—
shared practrces and the minimum grant amounts for cost—sharlng
grants that require any subsequent owner of the property to main-
tain the cost—shared practice for the life of the cost—shared prac-
tice, as determined by the department.-.

(o) The department shall provide grants for animal waste stor-
age facilities in amounts not to exceed an amount specrfred by the
department by rule.

(p) The department may provrde a cost—sharmg grant to
replace a structure or facility at anew location, rather than to repair
or reconstruct the structure or facility, if the relocation reduces
water pollution and replacement is cost—effective compared to
repairing or reconstructing the structure or facility.

(8c) The department may distribute a grant to a municipality
that is requrred to control storm water.discharges under 33 USC
1342 (p) in a priority watershed or priority lake area for practices,
techniques or measures to control storm water discharges if those
practices, techniques or measures are identified in the plan under
sub. (4) (g) for the priority watershed or priority lake area

(8e) The department may not require a person who received
a cost—sharing grant to repay the cost—sharing grant on the basis
of a violation of this section, rules promulgated under this section
or the grant agreement, if, at the time of the violation, the person
who received the grant no longer owns or-operates the land for
which the department provided the grant. This subsection applies
without regard to whether the person received the grant before, on
or after May 16, 1992.

(8m) If the department determines under sub. (4) (g) 5. thata
county, city, village or town should be required to develop a
construction site erosion control ordinance under s..59.974,
60.627, 61.354 or 62.234 or a manure storage ordinance under s.
92.16, that county, city, village or town shall make a commitment
to develop and adopt the ordinance as a condrtron of receiving a
grant under this section.

(9) The department may distribute grants and aids to state
agencies, including itself, for administration and implementation
of the nonpoint source water pollution abatement program on land
under state ownership or control for projects affecting priority
lakes or in priority watershed areas. The department may distrib-
ute grants and aids to itself for the purchase of easements in prior-
ity watershed areas

(10) To the greatest extent practicable, the department the
department of agriculture, trade and consumer protection and the
administering and implementing governmental unit shall encour-
age and utilize the Wisconsin conservation corps for appropriate

projects.

‘History: 1977 ¢. 418; 1979 ¢. 34, 221; 1979 ¢ 355s. 241; 1981 c. 20; 1981 c. 346
$:38; 19832, 27; 1983 a..189 5. 329 (16); 1983.2416;°1985 a. 29; 1987 a 27; 1989
a.31,.336, 366, 1991 a 39,309; 1993 a 16, 166, 213, 246, 491

144251 Watershed projects. The department shall
assist-and advise the department of agriculture, trade and con-
sumer protection regarding watershed projects under 16 USC

1001 to 1008.
History: 1981 c. 346,
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144.253 Lake management planning grants. (1) In
this section, “qualified lake association” means a group incorpo-
rated under-ch. 181 that meets all of the following conditions:

(a) - Specifies in its articlés of incorporation or bylaws that a
substantial purpose of its being incorporated is to support the
protection or improvement of one or more inland lakes for the ben-
efit of the general public.

-(b) Demonstrates that the substantial purpose of its past actions
was to support the protection or improvement of one or more
inland lakes for the benefit of the general public.

(¢) Allows to be a member any individual who for at least one
month each year resides on or within one mile of an inland lake
for which the association was incorporated.

(d) Allows to be a member any individual who owns real estate
on or within one mile of an inland lake for which the association
was incorporated.

{e) Doesnot limit or deny the right of any member or any class
of members to vote as provided under s. 181.16 (1).

(f) Has been in existence for at least one year.

(g) Has at least 25 members.

(h) Requires payment of an annual membership fee of not less
than $10 nor more than $25. :

(1m) The department shall develop and administer a financial
assistance program to provide lake management planning grants
for projects to provide information on the quality of water in lakes,
including mill ponds, in order to improve water quality assess-
ment and planning and aid in the selection of activities to. abate
pollution of lakes.

(2) The department may provrde a grant of 75% of the cost of
a lake management planmng project up to a total of $10,000 per
grant.-

(3) The department»shall promulgate rules for the administra-
tion ‘of the lake management planning grant program which shall
include all of the following:

(a) Eligible recipients to consist of counties, cities, towns, vil-
lages, qualified lake associations, town sanitary districts, public
inland lake protection and rehabilitation districts and other local
governmental units, as defined in s. 66.299 (1) (a), that are estab-
lished for the purpose of lake management.

(b) - Eligible activities, which shall include data collection,
water quality assessment and nonpoint source pollutron evalua-
tion:

(4) At the completion of a lake management planning project,
upon request of the recipient of a grant under this section, the
department may approve recommendations made as a result of the
project as eligible activities for-a lake management grant under s.

144.254.
History: 1989.a 31; 1989 a. 160 ss 1 3,4;1989 a 359; 1991 a. 39, 269

144.254 Lake management grants. (1) The depart-
ment shall develop and administer a financial assistance program
to provide grants for-lake management projects.that will improve
or protect the quality of water in lakes or the natural ecosystems
of lakes, :

. (2) The dnnmfmgnf may pmvrdp a orant under thls section for

copartin e agld

‘up_to 50% of the cost of a lake management project but may not

provide more than $100,000 per grant.

(3) The department shall promulgate rules to administer and
to.determine eligibility for the program under this section. The
rules shall include all of the following:

(a) A designation of eligible recipients, which shall include
nonprofit conservation organizations, as defined in s. 23.0955 (1),

‘counties, cities; towns, villages, qualified lake associations, as

defined in s. 144.253 (1), town sanitary districts, public inland
lake protection and rehabilitation districts and other local govern-
mental units, as defined in s. 66.299 (1) (a), that are established for
the purpose of lake management.
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(b) A designation of elrgrble activities, whrch shall include all
of the following:

1. The purchase of land or of a conservation easement, as
defined in s. 700.40 (1) (a), if the eligible recipient enters into a
contract under sub. (4) and if the purchase will substantially con-
tribute to the protection or improvement of a lake’s water qualrty
or its natural ecosystem.

2. The restoration of a wetland, as defined in s. 23.32 (1), if

the testoration will protect or improve a lake s water quality or its
natural ecosystem.

3. The development of local regulations or ordinances that
will protect or improve a lake’s water quality or its natural ecosys-
tem.

4. An activity that is approved by the department and that is
needed to implement a recommendation made as atesult of a plan
to improve or protect the quality of water in a lake or the natural
ecosystem of a Jake.

(c): The department may not promulgate aruledesignatingdam
maintenance and reparr as an eligible actrvrty for grants under this
section.

“(4) *(a) In order to receive a grant for a purchase under sub. (3)
(b) 1., the recipient shall enter into a contract with the department
that contains all of the following provrsrons

1. Standards for the management of the property to be
acquired.’ '

2. A prohrbrtron agarnst using the property to be acqurred as
security for.any debt unless the department approves the i incurring
of the debt.

3. A prohibition against the property being closed to the pub-
lic unless the department determines it is necessary to protect wild
animals, plants or other natural features.

4. A clause that any subsequent sale or transfer of the property
to be acqurred is subject to. pars. (b) and (c).

+ (b): The recipientof the grant may subsequently sell or transfer
the acquired property to a 3rd party other than a creditor of the
recipient if all of the following apply:

1. The department approves the subsequent sale or transfer.

2. The party to whom the property is sold or transferred enters
into a:new contract with the department that contains the provi-
sions-under par. (a).

*(c) The recipient of the grant may subsequently sell or transfer
the acquired property to-satisfy a debt-or other obligation if the
department approves-the sale or transfer. .

{(d) If the recipient violates any essential provision of the con-
tract, titlé to the acquired property shall vest in the state.

© The instrument conveying the property to the recipient
shall state the ‘interest of the state under par. (d).- The contract
entered into under pat. (a) and the instrument of conveyance shall
be recorded in'the office of the register of deeds of each county in

whrch the property is located.
Hlstory 1991 a 39 1993 a 343.

144 26  Navigable waters protectlon Iaw. (1) To a1d in
the fulfillment of the state’s role as trustee of its navrgable waters
and to promme public health, safety, convenience and ge neral
welfare, it is declared to be in the public interest to make studies,
.establish policies, make plans and authorize municipal shoreland
zoning regulations for. the efficient use, _conservation, develop-
ment and protection of this state’s water resources. The regula-
tions shall relate to lands under, abuitting or lying close to naviga-
ble waters. The purposes of the regulations shall be to further the
mamtenance of safe and healthful conditions; prevent and control
water pollution; protect spawning grounds, fish and aquatic life;
‘control building sites, placement of structure and land uses and
reserve shore cover and natural beauty.

(2) In this section; unless the context clearly requrres -other-
wise:
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(c) “Municipality” or “municipal” means a county, village or
city.

(d) “Navigable water” or “navigable waters” means Lake
Superior, Lake Michigan, all natural inland lakes within this state
and all streams, ponds, sloughs, flowages and other waters within
the territorial limits of this state, including the Wisconsin portion
of boundary waters, which are navrgable under the laws of this
state.

.(e). “Regulation” means ordinances enacted under ss. 59.971,
61.351, 62.23(7) and 62.231 and refers to subdivision and zoning
regulations which include control of uses of lands under, abutting
or lying close. to navigable waters for the purposes specified in
sub." (1), pursuant to any- of the zoning and subdivision control
powers delegated by law to cities, villages and counties.

(f) “Shorelands” means the lands specified under par. (¢) and
s. 59.971 (1).

(g) -“Water resources,” where the term is used in reference to
studies, plans, collection of publications on water and inquiries
about water, means all water whether in the air, on the earth’s sur-
face or under the earth’s surface. “Water resources™ as used in
connection with the regulatory functions under this section means
navigable waters.

(2m) Notwithstanding any other provision of law or adminis-
trative rule, a shoreland zoning ordinance required under s.
59.971, a construction site erosion control and storm water man-
agement zoning ordinance authorized under s. 59.974, 60.627,
61.354 or 62.234 or a wetland zoning ordinance required under s.
61.351 0r62.231 does not apply to lands adjacent to farm drainage
ditches if:

(a) Such lands are not adjacent to a natural navigable stream
or river;

~(b) Those parts of the drainage ditches adjacent to these lands
were nonnavigable streams before ditching; and

(c) Suchlands are maintained in nonstructural agricultural use.

(3) (2) The department shall coordinate the activities of the
several state agencies in managing and regulating water
1eSOUICES..

(b) The department shall make studies, establish policies and
make plans for the efficient use, conservation, development and
protection of the state’s water resources and:

1. On the basis of these studies and plans make recommenda-

tions to existing state agencies relative to their water resource acti-

vities.

2. Locate and maintain information relating to the state’s
water resources. The department shall collect pertinent data avail-
able from state; regional and federal agencies, the university of
Wrsconsrn, local units of government and other sources.

3. Serve as a clearinghouse for information relating to water
resources including referring citizens and local units of govern-
ment to the appropriate sources for advice and assistance in con-
nection with particular water use problems.

(5) (a) The department shall prepare a comprehensive plan as
a guide for the application of municipal ordinances regulating
navigable waters and their shorelands as defined in this section for
the preventive control of pollution. The plan shall be based on a
use classification of navigable waters and their shorelands

throughout the state or within counties and shall be governed by

the following general standards:

1. ‘Domestic uses shall be generally preferred.

"2, Uses not inherently a source of pollution within an area
shall be preferred over uses that are or may be a pollution source.

3. Areas in which the existing or potential economic value of
publrc recreational or similar uses exceeds the existing or poten-
tial economic value of any other use shall be classified primarily
on the basis of the higher economic use value.
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4. Use locations within an area tending to minimize the possi-
bility of pollution shall be preferred over use locations tending to
increase that possibility.

5. Use dispersions within an area shall be preferred over con-
centrations of uses or their undue proximity to each other.

(b) - The department shall apply to the plan the standards and
criteria set forth in sub. (6).

(6) Within the purposes of sub. (1) the department shall pre-
pare and provide to municipalities general recommended stan-
dards and criteria for navigable water protection studies and plan-
ningand for navigable water protection regulations- and their
administration. Such standards and criteria shall give particular
attentionto safe and healthful conditions for the enjoyment of
aquatic recreation; the demands of water traffic, boating and water
sports; the capability of the water resource; requirements neces-
sary to assure proper operation of septic tank disposal fields near
navigable waters; building setbacks from the water; preservation
of shore growth and cover; conservancy uses for low lying lands;
shoreland -layout for residential and commercial development;
suggested regulations and suggestions for the effective adminis-
tration and enforcement of such regulations.

(7) The department, the municipalities and all state agencies
shall mutually cooperate to accomplish the objective of this sec-
tion. . To that end, the department shall consult with the governing
bodies of municipalities to secure voluntary uniformity of regula-
tions, so far as practicable, and shall extend all possrble assistance
therefor.

"(8) This section:and ss. 59 971, 61.351 and 62.231 shall be

construed together to accomplish the purposes and ob]ectrve of

this section.

(9) Sections 30.50 to 30.80 are not affected or superseded by
this section

(10). A person aggrieved by an order or decision of the depart-
ment under this section may cause its review under ch. 227.

History: 1975 ¢. 232; 1977 ¢ 29; 1981 ¢. 330,339; 1983 a 189, 416; 1993 a 246

Seé note to art. 1, sec. 13, citing Just v. Marinette County, 56 W (2d) 7, 201 NW
Qda)y761. - -

The concept that an owner of real property can, in all cases, do as he pleases with
his property is no longer in harmony with the realities of society. The supreme court
herein adopts the “reasonable use” rule codified in the second Restatement of the Law
of Torts. State v- Deetz, 66 W (2d) 1, 224 NW (2d) 407.

_See note'to 88.21, citing 63 Atty. Gen 355.

The necessity of zoning variance or amendments notice to the Wisconsin depart-
ment of natural resources under the shoreland zoning and navigable waters protection
acts, Whipple, 57 MLR 25

The public trust doctrine. 59 MLR 787.

Water quality protection for inland lakes in Wisconsin; a comprehensive approach
to water pollution. Kusler, 1970 WLR 35

Land as property; changing concepts. Large, 1973 WLR 1039

144.265 Damage to water supplies. (1) Inthis section:

(a) “Private water supply” has the meaning specified under s
144 442 (1) (cm), except this term excludes a well which is not a
source of water for humans unless the well is constructed by drill-
rng

(b) “Regulated activity” mean$ an activity for which the
department may issue an order under this chapter if the activity
-is conducted in violation of this chapter, orin violation of licenses,
permits or special orders rssued or rules promulgated under this
chapter. - :

(2) (a) Except as provided under par. (b), if the department
finds that a regulated activity has caused a private water supply to
‘become “contaminated, polluted or unfit for consumption by
humans, livestock or poultry, the department may.conduct a hear-
ing on the matter. The department shall conduct a hearing on the
matter upon request of the owner or operator of the regulated
actrvrty (At the close of the hearing, or at any time if no hearing

is held, the department may ‘order the owner or operator of the reg-

ulated activity to treat the water to render it fit for consumption by
humans, livestock and poultry, repair the private water supply or
replace the private water supply and to reimburse the town, village
or city for the cost of providing water under sub. (4).
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(b) If the department finds that a regulated activity caused a
private water supply to become contaminated, polluted or unfit for
consumption by humans, livestock or poultry, and if the regulated
activity is an approved facility, as defined in s. 144.442 (1) (a), the
department may conduct a hearing under s. 144.442 (6) (f). If the
damage to the private water supply is caused by an occurrence not
anticipated in the plan of operation which poses a substantial haz-
ard to public health or welfare, the department may expend mon-
eysinthe envrronmental fund that are available for environmental
repair to teat the water to render it drinkable, or to repair or
replace the private water supply, and to reimburse the town, vil-
lage or city for the cost of providing water under sub. (4). If the
damage to the private water supply is not caused by an occurrence
not anticipated in the plan of operation, if the damage does not
pose a substantial hazard to public health or welfare, or if moneys
in the environmental fund that may be used for environmental
repair are insufficient, the department may order the owner or
operator of the regulated activity to treat the water to render it fit
for consumption by humans, livestock and poultry, or to repair or
replace the private water supply, and to reimburse the town, vil-
lage or city for the cost of providing water under sub. (4).

(3) In any action brought by the department of justice under
s. 144.98, if the court finds that a regulated activity owned or oper-
ated by the defendant has caused a private water supply to become
contaminated, polluted or unfit for consumption by humans, live-
stock or poultry, the court may order the defendant to treat the
water to render it fit for consumption by humans, livestock and
poultry, repair the private water supply or replace the private water
supply and to reimburse the town, village or city for the cost of
providing water under sub. (4).

(4) (a) The owner of land where the private water supply is
located may submit the following information to the town, village
or city where the prrvate water supply is located:

1. Documentation from an action under sub. (2) or (3) show-
ing that the department or the department of justice is seeking to
obtain treatment, repair or replacement of the damaged private
water supply.

2. A declaration of the need for an immediate alternative
source of water. - -/

- (b) A petson who submits information under par. (a) may file
a claim with the town, village or city where the private water sup-
ply is located. The town, village or city shall supply necessary
amounts of waterto replace that water formerly obtained from the
damaged private water supply. Responsibility to supply water
commences at the time the claim is filed. Responsibility to supply

‘water ends upon notification to the town, village or city that an

order under sub. (2) or (3) has been complied with or upon a find-
ing that the regulated activity is not the cause of the damage.

(c) If the department or the court does not find that the regu-
lated activity is the cause.of the damage to a private water supply,
reimbursement to the town, vrllage or city for the costs of supply-
ing water under par. (b), if any, is the responsibility of the person
who filed the claim. The town, city or village may assess the
owner of the property where the private water supply is located for
the costs of supplying water under this subsection by a special

assessment under s. 66.60.
History: 1981 c. 374; 1983 a 27's 2202 (38); 1983 a. 410 ss 75g to 77g; Stats
1983 s 144265, 1989 2. 31

144.266 Construction site erosion control and

'storm water management. (1) Ojectives. To aid in the ful-

fillment of the state’s role as trustee of its navigable waters, to pro-
mote publrc health, safety and general welfare and to protect natu-
ral resources, it is declared to be in the public interest to make

‘studies; establish pohcres make plans, authorize municipal

construction site erosion control and storm water management
zoning ordinances for the efficient use, conservation, develop-
ment and protection of this state’s groundwater, surface water, soil
and related resources and establish a state storm water manage-
ment plan for the efficient use, conservation, development and
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protection of this state’s groundwater, surface water, soil and
related resources while at the same time encouraging sound eco-
nomic growth in this state. The purposes of the municipal ordi-
nances and state plan shall be to further the maintenance of safe
and healthful conditions; prevent and control water pollution; pre-
vent and: control soil erosion; prevent and control the adverse
effects of storm water; protect spawning grounds, fish and aquatic
life;-control building sites, placement of structures and land uses;
preserve ground cover and scenic beauty; and promote sound eco-
nomic growth.

(2) STATE STORM WATER MANAGEMENT PLAN The department,
in consultation with the department of industry, labor and human
relations, shall promulgate by rule a state storm water manage-
ment plan. This state plan is applicable to activities contracted for
or conducted by any agency, as defined under s. 227.01 (1) but
also including the office of district attorney, unless that agency
enters into a memorandum of understanding with the department
of natural resources in which that agency agrees to regulate activi-
ties related to storm water management. The department shall
coordinate the activities of agencies, as defined under s. 227.01
(1), in storm water management and make recommendations to
these agencies concetning activities related to storm water man-
agement.

~(3) STANDARDS. (a)-1. Except as restricted under subd: 2., the
department shall establish by rule minimum standards for activi-
ties related to construction site erosion control at sites where the
construction-activities do not include the construction of a build-
ing and to storm water management.

2. The department, in cooperation with the departmcnt of
transpottation, shall establish by rule minimum standards for acti-
vities related to construction site erosion control and storm water
management if those activities concern street, highway, road or
bridge constructjon, enlargement, relocation or reconstruction.

3. ‘Minimum standards for storm water management estab-
lished under this paragraph are applicable to the state plan under
sub. (2).. The department shall encourage a city, village, town or
county to comply with minimum standards established under this
paragraph for any construction site erosion control and storm
water management . zoning -ordinance enacted under s. 59.974,
60.627, 61.354 or 62.234. - . '

4, The department shall identify low—cost practices which
would enable a person to comply with these minimum standards.

(b) The minimum standards for construction site erosion con-
trol at sites where the construction activities do not include the
construction of a building shall provide for the regulation of any
construction activity, at such a site, that:

L Involves the grading, removal of protective ground cover
or vegetation, excavation, land filling or other land disturbing
activity which affects an area of 4,000 square feet or more.

2. Involves the excavation or filling or a combination of exca-
vation and filling which affects 400 cubic yards or more of dirt,
sand or other excavation or fill material.

3. Involves street, highway, road or bridge construction,
enlargement, relocation or reconstruction.

4. Involves the laying, repairing, replacing or enlarging of an
underground pipe or facility for a distance of 300 feet or more.

5. Requires a subdivision plat approval or a certified survey.

(c) The minimum standards for storm water management shall
provide for the regulation of any construction activity which:

1. Is aresidential development with a gross aggregate area of

5 acres or more.

2. Is aresidential development with a gross aggregate area of

3 acres or more with at least 1.5 acres of impervious surfaces.
3..Is adevelopment other than a residential development with
a gross aggregate area of 3 acres or more..
4. Is likely to result in storm water runoff which exceeds the
safe capacity of the existing drainage facilities or receiving body
of water, which causes undue channel erosion, which increases
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water pollution by scouring or the transportation of particulate
matter or which endangers downstream property.

(4) MODEL ORDINANCES; STATE PLAN; DISTRIBUTION The
department shall prepare a model zoning ordinance for construc-
tion site erosion control at sites where the construction activities
do not include the construction of a building and for storm water
management in the form of an administrative rule. The model
ordinance is subject to s..227.19 and other provisions of ch. 227
in the same manner as other administrative rules. Following the
promulgation of the model ordinance as a rule, the department
shall distribute a copy of the model ordinance to any city, village,
town or county that submits a fequest. The department shall dis-
tribute a copy of the state plan to any agency which submits a
request.

(5) COOPERATION. The department, the municipalities and all
state agencies shall cooperate to accomplish the objective of this
section. To that end, the department shall consult with the gov-
erning bodies of municipalities to secure voluntary uniformity of
regulations, so far as practicable, shall prepare model ordinances
under sub. (4), shall extend assistance to municipalities under this
section, shall prepare the plan under sub. (2), shall encourage uni-
formity through the implementation of this plan and the utilization
of memoranda of understanding which are substantially similar to
the plan and shall extend assistance to agencies under this section.

History: 1983 a. 416; Stats, 1983 5. 144.265; 1983 a. 538 5. 150; Stats 1983 s
144 266; 1985 a 182's 57,1987 a. 27; 1989 a 31,1993 a 16, 246

14427 Limitation. Nothing in this subchapter affects ss.

196.01 to 196.79 or ch. 31
History: 1979 ¢. 221 s 624; Stats. 1979 s 144.27

SUBCHAPTER 1II
AIR POLLUTION

144.30 Air pollution; definitions. Asusedinss. 144 30
to 144 426 unless the context requires otherwise:

(1) “Aircontaminant” means dust, futes, mist, liquid, smoke,
other particulate matter, vapor, gas, odorous substances or any
combination thereof but shall not include uncombined water
vapor.

(2) “Air contaminant source”, or “source” if not otherwise
modified, means any facility, building, structure, -installation,
equipment, vehicle or action that emits or may emit an air contam-
inant directly, indirectly or in combination with another facility,
building, structure, installation, equipment, vehicle or action.

(3) “Air pollution control permit” means any permit required
or allowed under s. 144.391,

~(3m) “Allocation of the available air resource” means either:

(a) The apportionment among air contaminant sources of the
difference between-an ambient air quality standard and the con-
centration in the atmosphere of the corresponding air contaminant
in existence at the time the rule promulgated under s. 144.373
becomes effective; or

(b) The apportionment among air contaminant sources of the
difference between an ambient air increment and the baseline con-
centration if a baseline concentration is established

(3r) “Architectural coating” means a coating applied to a sta-
tionary structure, including a parking lot, and its appurtenanceés or
to a mobile home.

(4) “Allowable emission” means the emission rate calculated
using the maximum rated capacity of the origin of, or the equip-
ment emitting an air contaminant based on the most stringent
applicable emission limitation and accounting for any enforceable
permit conditions: which limit operating rate, or hours of opera-
tion, or both.

(5) “Ambient air increment” means the maximum allowable
concentration of an air contaminant above the base line concentra-
tion.




Electronically scanned images of the published statutes.

144.30

'(6) “Ambient air quality standard” means a level of air quality
which will protect public health with an adequate margin of safety
or'may be necessary to protect public welfare from anticipated
adverse effects.

(7) “Attainment area” means an area which is not a nonattain-
ment area

. (8) “Base line concentration” means concentration in the
atmosphere of an air contaminant which exists in an area at the
time of the first application to the U.S. environmental protection
agency for a prevention of significant deterioration permit under
42 USC 7475 or the first application for an air pollution control
permit under s. 144.391 for a major source located in an attain-
ment area, whichever occurs first, less any contribution from sta-
tionary sources identified in 42 USC 7479 (4).

(9) “Best available contiol technology” means an emission
limitation for an air contaminant based on the maximum degree
of reduction achievable as specified by the department on an indi-
vidual case-by—case basis taking into account energy, economic
and environmental impacts and other costs related to the source.

(10) “Broission” mieans a release of air contaminants into the
atmosphere.

(11) “Emission limitation” or “emission standard” means a
requitement which limits the quantity, rate or concentration of
emissions of air contaminants on a continuous basis. An emission
limitation or emission standard includes a requirement relating to
the operation or maintenance of a source to-assure continuous
emission reduction. .

(12) “Emission reduction optron means:

(2) Anoffsetting of greater emissions from a stationary source
against lower emissions from the same or another stationary
source.

(b) . A reduction in emissions from a stationary source which
is reserved as a credit against future emissions from the same or
another stationary source. |,

(c) Other arrangements for emission reduction, -trade—off,
credit or offset permitted by rule by the department.

(13) “Existing source” means a stationary source that is not a
new source or a modified source. ,

(14) “Federal clean air-act” means the federal clean air act, 42
USCE 7401 to 7671q, and regulations issued by the federal environ-
mental protection agency under that act.

(14m) “Growth accommodation” means the amount of vola-
tile organic ‘compounds specified i ins. 144.40 (1) (a).

(15) “Lowest achievable emission rate” means the rate of
emission which reflects the more stringent of the following:

(a) The most stringent emission limitation which is contained
in the air pollutlon régulatory program of any state for this class
or category of source, unless an-applicant for a permit demon-
strates that these limitations. are not achievable; or :

" (b) The most stringent emission limitation which is achieved
in practice by the class or category of source.

(16) “Major source” means a stationary source that is capable
of emitting .an air contaminant in an amount in excess.of an
amount specified by the department by rule under s. 144. 31 (D).

, (1 Se) “Minor source” means a stationary source that is not a
major source. ‘

(20) “Modification” means any physical change in, or change
in the method of operation of, a stationary source that increases the
amount of emissions of an air contaminant or that results in the
emission of an air contaminant not previously emitted, subject to
rules promulgated under s. 144.31 (1) (s). .

(20e) - “Modified source” means a stationary source on which
modification commences after November 15, 1992.

- (20s) “New source” means a stationary source -on which
construction, . reconstruction or- replacement commences after
November 15, 1992
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(21) “Nonattainment area” means an area identified by the
department in a document prepared unders. 144.371 (2) where the
concentration in the atmosphere of an air contaminant exceeds an
ambient air quality standard:

(22r) “Reasonably available control technology means that
control technology which provides the lowest emission rate that
a particular source is capable of achieving by the application of
control technology that is reasonably available cons1denng tech-
nological and economic feasibility.

(22rm) “Regulated pollutant” means any of the’ followrng,
except for carbon monoxide: ,

(a) A volatile organic compound

“(b) An oxide of nitrogen.. ‘

© A pollutant regulated under 42 USC 7411 or 7412.

(d) A pollutant for which a national primary ambient air quality
standard has been promuigated under 42 USC 7409.

(22s) “Replenishment implementation period” means the
period between August 1, 1987, and December 31 of the year by
which the department requires full compliance with rules required
to be promulgated under s. 144.40 (3).

'(23) “Stationary source” mieans any facility, burldmg, struc-
ture or installation that directly or indirectly emits or may emit an
air contaminant only from a fixed location. A stationary source
includes an air contaminant source that is capable of being trans-
ported to a different location. A stationary source may consist of
one or more pieces of process equipment, each of whichis capable
of emitting an air contaminant. A stationary source does not
include a:motor vehicle or equipment whichis capable of emitting
an air contaminant while moving.

(24): “Volatile organic compound” means an' organic com-
pound‘“ which participates in an atmospheric photochemical reac-
tion, as determined by the department by rule.

- (25) ““Volatile organic compound- accommodation area”
means Kenosha, Milwaukee, Ozaukee, Racine; Walworth, Wash-
ington.and Waukesha counties and any other county specified by
the department by rule in response to a finding by the federal envi-
ronmental protection agency that the county is to be included in

the volatile organic compound accommodation area,

History: 1971 ¢ 125,130,211;1977 ¢ 377;1979c. 34,221;1987a 27,399, 1989
a 3151991 a 269, 302.

The social and economic roots of judge~made air pollution policy in Wlsconsrn
Laitos; 58 MLR 465.

Cieaningthe Air: Wisconsin’s Air Quality Laws. Burke. Wis:Law. Aug. 1992.

144.31 Air poliution control; powers and duties. .
(1) The department shall:

-(a)- Promulgate rules implementing and consrstent with ss.
144.30 to 144.426 and 144.96.

(b) Encourage voluntary cooperation by persons and affected
groups. to achieve the purposes of ss. 144.30 to 144.426 and
144.96... :

(c) Encourage local unlts of government to handle air pollutron
problems within their respective jurisdictions and on a regional
basis, and provide technical and consultative assistance for that
purpose.

(d) Collect and d1ssem1nate 1nformatlon and conduct educa-
tional and training programs relatmg to the purposes of ss. 144.30
to 144426 and 144.96.

(e). Orgamze a comprehensrve and mtegrated program to
enhance the quality, management and protectron of the state’s air
resources.’

(f) Prepare and develop one or more comprehensrve plans for
the prevention, abatement and control of air pollution in this state.
The department thereafter shall be responsible for the revision and
implementation of the plans. The rules or control strategies sub-
mitted to the federal environmental protection agency under the
federal clean air-act for control of atmospheric ozone shall con-
form with'the federal clean air act unless, based on the recommen-
dation of the natural resources:board or the head of the depart-
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ment, as defined in s. 15.01 (8), of any other department, as
definedins. 15.01 (5), that promulgates a rule or establishes a con-
trol strategy, the governor determines that measures beyond those
required by the federal clean air act meet any of the following cri-
teria:

1. The measures are part of an interstate ozone control strat-
egy implementation agreement under sub. (4) signed by the gov-
ernor of this state and of the state of Illinois.

2. The measures are necessary in order to comply with the
percentage reductions specified in 42 USC7511a(b) (1) (A) or (¢)
(2) B).

(g) Conduct ordirect studies, investigations and research relat-
ing to air contamination and air pollution and their causes, effects,
preventlon abatement and control and, by means of field studies
and sampling, determine the degree of air ‘contamination and air
pollution throughout the state.

(h) Consult, upon request, with any person proposing to
construct, install, or otherwise acquire an air contaminant source,
device or system for the control thereof, concerning the efficacy
of such device or system, or the air pollution problem which may
be related to the source; device or system. Nothing in any such
consultation shall relieve any person from compliance with ss.
144.30t0.144.426 or rules pursuant thereto, or any other provision
of law.

(i) Prepare and adopt minimum standards for the emission of

mercury compounds or metallic mercury into the air.

(k) Specify the best available control technology on an individ-
ual case-by—case basis considering energy, economic and envi-
ronmeital impacts and other costs related to the source.

(m) Coordinate the xeporting requirements under ss. 144.394
and 144.96 in order to minimize duplicative reporting require-
ments.

(n) Prepare an annual report Which states the total nitrogen
oxide and sulfur dioxide emissions from all stationary sources in
this state. This report may be combmed with other reports pub-
lished by the départment.

(0) 1f federal legislation is enacted that establishes sulfur diox-
ide or nitrogen oxide controls for the purpose of reducing acid
deposmon, prepare a report, in consultation with the public ser-
vice commission, this state’s electric utilities, industries and envi-
ronmental groups, recommending ways to coordinate state law
with federal law. The department, after holding a public hearing

on the report, shall submit the report to the governor and the chief

cletk of each house of the leglslatute, for distribution to the appro-
priate standing committees under s. 13.172 (3), within 6 months
after the enactment of the federal legislation.

(p) Promulgate by rule the actions or events which constitute
the reconstruction of a major source.

(q) Promulgate by rule the actions or events Wthh constitute
the shutdown of a facility

(r) Promulgate rules, consistent with but no more restrictive
than the federal clean air act, that specify the amounts of emissions
that result in‘a stationary source being classified as a major source
and that may limit the classification of a major source to specified
categories of stationary sources and to specific air contaminants.

(s) Promulgate rules, consistent with the federal clean air act,
that modify the meaning of the term “modification” as it relates
to specified categories of statlonaxy sources, to specmc air con-
taminants and to amounts of em1ss1ons or increases in emissions.

(2) The department may:

(a) Hold hearings relating to any aspect of the administration
of ss..144.30 to 144.426 and 144 96 and, in connection therewith,
compel the attendance of witnesses and the production of evi-
dence.
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(b) Issue orders to effectuate the purposes-of ss. 144.30 to
144.426 and 144,96 and enforce the same by all appropriate
administrative and judicial proceedings.

(c) ‘Secure necessary scientific, technical, administrative and
operational serv1ces including laboratory facilities, by contract or
otherwise

- (d) Make a continuing study of the effects of the emission of
air contaminants from motor vehicles on the quality of the outdoor
atmosphere and make recommendations to appropriate public and
private bodies with respect thereto.

(e) Advise, consult, contract and cooperate with other agencies
of the state, local govemments, industries, other states, interstate
orinterlocal agencies, and the federal government, and with inter-
ested persons or groups.

(f) Examine any records relating to emissions which cause or
contribute to-air contamination.

(g) Establish by rule, consistent with the federal clean air act,
the amount of offsetting emissions reductions required under s.
144.393 (2) (a).

(3) (@ In this subsection, “solid waste treatment” has the
meaning given in s. 144.43 (7).

(b) The department shall, by rule, establish a program for the
certification of persons participating in or responsible for the
operation of solid waste treatment facilities that burn solid waste.
The certification requirements shall take effect on Januaty I,
1993. The department shall do all of the following:

1. Identify. those persons.or positions involved in the opera-
tion of a solid waste treatment facility who are required to obtain
certification.

2. Establish the requirements for and term of initial certifica-

‘tion and tequirements for recertification upon expiration of that

term.’ At a minimum, the department shall require applicants to
complete a program of training and pass an examination in order
to réceive initial certification.
" 3. Bstablish different levels of certification and requirements
for certification for different sizes or types of facilities, as the
department determines is appropriate.

- 4. Impose fees for the operator training and certification pro-
gram.

5. Require that there be one or more certified operators on the
site of a solid waste treatment facility at all times during the facil-
1ty s hours of operation. -

(bm) The program under par. (b) does not apply with respect
to any of the following:

1. “A facility described in s. 159.07 (7) (bg)

2. A'solid waste treatment facility for the treatment of hazard-
ous waste. ' ‘

3. A solid waste treatment facilitY for high-volume industrial
waste as defined in s. 144.44 (7).

4, A solid waste treatment facility of a type exempted from
the program by the department by rule.

(c) The training required under par. (b) 2. may be conducted
by the department or by another person with the approval of the
department.

(d) The department may suspend or revoke a solid waste treat-
ment facility’s. operating license if persons at the facility fail to
obtain certification required under par. (b) 1. or for failure to have
a certified operator on the site as required under par. (b) 5.

(e) The department.may suspend or revoke an operator’s certi-
fication for failure to comply with ss. 144.30 to 144.426, rules pro-
mulgated under those sections or conditions of operation made
applicable to a solid waste treatment facility by the department.

(4) After May 14,1992, the governor may enter into an agree-
ment with the governor of the state of Illinois, that may also
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include the governors of the states of Indiana and Michigan, that
specifies measures for the control of atmospheric ozone that are
necessary in order to implement an interstate ozone control strat-
egy to bring an area designated under 42 USC 7407 (d) as an ozone
nonattainment area into attainment with the ambient air quality
standard for ozone if the area includes portions of this state and the

state of Illinois.

History: 1971 ¢. 125 5. 522 (2); 1979 ¢. 34 55. 97%h, 9795, 980p, 980t, 984ng, 2102
(39) (g); 1979 . 175; 1979 ¢. 221 s5. 627fd to 627fm, 2202 (39); Stats. 1979 s.144.31;
19852 1825 57,1985 a. 296; 1987 2. 27, 186; 1989 a. 56, 335; 1991 a 300, 302

144.32 Federal aid. Subdivisions of this state and interlo-
cal agencies may make application tor', receive, administer and
expend any federal aid for the control of air pollution or the devel-
opment and administration of programs related to air pollution
control if first submitted to and approved by the department. The
department shall approve any such application if it is consistent
with the purposes of ss. 144.30 to 144.426 and any other applica-
ble requirements of law.

History: 1979 c. 34.

144.33 Confidentiality of records. (1) Except as pro-
vided in sub. (2), the department shall make any record, report or
other information obtained in the administration of ss. 144.30 to
144.426 and 144.96 available to the public.

(2) The department shall keep confidential any part of a
record, report or other information obtained in the administration
of ss. 144.30 to 144.426 and 144.96, other than emission data or
an air pollution control permit, upon a showing satisfactory to the
department by any person that the part of a record, report or other
information would; if made public, divulge a method or process
that is entitled to protection as a trade secret, as defined in s
134.90 (1) (c), of that person.

~(8)- Subsection (2) does not prevent the disclosure of any
information to a representative of the department for the purpose
of administering ss. 144.30 to 144.426 and 144.96 or to an officer,
employe or authorized representative of the federal government
for the purpose of administering the federal clean air act. When
the department provides information that is confidential under
sub. (2) to the federal government, the department shall also pro-
vide a copy of the application for confidential status.

‘History: 1971¢.125 s 522(2);1979 ¢ :34; 1979 ¢. 221 5. 2202 (39); 1981 ¢. 335
s.26; 1991 a. 302.

144.34 Inspections. Any duly authorized officer,
employe or representative of the department may enter and
inspect any property, premlses or place on or at which an air con-
taminant source is locdted or is being constructed or installed at

any reasonable time for the purpose of ascertaining the state of

compliance with ss..144.30 to 144.426 and 144.96 and rules pro-
mulgated or-permits issued under those sections. No person may
refuse entry or access to any authorized representative of the
department who requests entry for purposes of inspection, and
who presents appropriate credentials. No person may obstruct,

hamper or interfere with any such inspection. The department, if

requested, shall furnish to the owner-or operator of the premises
a report setting forth all facts found whrch relate to compliance
status.

History: 1971 ¢. 125s
19932 491

522(2),1979¢ 34,1979 ¢ uI s.2202(39); 1991 a. 302;

144.36 Small business stationary source technical
and environmental compllance assistance program.
(1) DerINITION  In this section, “small business stationary
source” means a stationary source designated under sub. (2) (2) or,
except as provided in‘sub. (2) (b), a stationary source that satrsfres
all of the following criteria: -

~(a) Is owned or operated bya person that employs 100 or fewer
individuals.

- -(b) Is-asmall busmess concern, as determined under 15 USC
632 (a).
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(c) Is not a major stationary source; as defined in rules promul-
gated by the department.

(d) Does not emit 50 tons or more per year of any regulated pol-
lutant.

(e) Emits a total of less than 75 tons per year of all regulated
pollutants,

(2) DESIGNATIONS AND EXCLUSIONS. (). In response to a peti-
tion by a stationary source, the department may, by rule, designate
as a small business stationary source. any stationary source that
does not meet the criteria of sub. (1) (c), (d) or (e) but that does not
emit a total of more than 100 tons per year of all regulated pollu-
tants. o

(b). . The department may, by rule, after consultation with the
administrators of the federal environmental protection agency and
the federal small business administration, exclude from the defini-
tion of small business stationary source any category or subcate-
gory of stationary source that the department determines to have
sufficient technical and financial capabilities to meet the require-
ments of the federal cléan air dct without the assistance provided
under this section.

(3) ASSISTANCE PROGRAM. The department shall, in coopera-
tion with the small ‘business ombudsman clearinghouse under s.
560.03 (9), develop and administer a small business stationary
source technical and environmental compliance assistance pro-
gram. The program shall include all of the following:

(a)” Mechanisms to develop, collect and coordinate informa-
tion concerning methods and technologies that small business sta-
tionary sources can use to comply with the federal clean air act and
programs to encourage lawful cooperation among small business
stationary sources or other persons to further compliance with the
federal clean air act.

(b) Mechanisms: for prov1d1ng small business stationary
sources with information concerning alternative technologies,
process changes, products and methods of operation that help
reduce air pollution and with other assistance in pollution preven-
tion and accidental release detection and prevention.

{c) A compliance assistance program that assists small busi-
ness stationary sources in determining applicable requirements
under ss. 144.30 to 144.426 and 144.96 and in receiving air pollu-
tion control permits in a timely and efficient manner.

(d)  Mechanisms to ensure that small business stationary
sources feceive notice of their rights under the federal clean air act
and state laws implementing the féderal clean air act in a manner
and form that assures reasonably adequate time for small business
stationary sources to evaluate compliance methods and-any rele-
vant or applicable proposed or final régulation or standardissued
under the federal clean air act.

(e) Mechanisms for referring small business stationary sources
to qualified’ auditors to determine compliance with the federal
clean air act and state laws implementing the federal clean air act
and other mechanisms for informing small business stationary
sources of their obligations under the federal clean air act and state
laws.

(f) Procedures for consrderatlon ofa request from a small busi-
ness stationary source for alteration of any required work practice
or technological method of compliance with ss. 144.30 to 144.426
or. of the schedule of measures that must be taken to implement a
required work practice or method of compliance before an appli-
cable compliance date, based on the technological and financial
capability of the ‘small bus1ness stationary source.

(4) GrANTING ALTERATIONS, The department may not grant an

‘alteration under sub. (3) (f) unless the alteration complres with the

requirements of the federal clean air act and any applicable plan
under s. 144.31 (1) (f). -If those applicable requirements are set
forth in federal regulatrons, the department may only grant alter-
ations authorized in those regulations.

History: 1991 a. 302.
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144.371 - Identification of nonattainment areas.
(1) ‘PROCEDURES AND CRITERIA. The department shall promulgate
by rule procedures and criteria to identify a nonattainment area
and to reclassify a nonattainment area as an attainment area.

-+(2) DoCUMENTS " The department shall'issue documents from
time to ‘time ‘which define or list specific nonattainment: areas
based upon the procedures and criteria promulgated under sub
(1).- Notwithstanding ss. 227.01 (13) and 227.10 (1), documents
issued under this subsection are not rules.

(3) Review. The documents issued under sub. (2) may be
reviewed under ss. 227.42 and 227.52...

- (4) PROCEDURES. (a) For any document issued under sub. (2),
the department shall hold a public hearing and follow the proce-
dures-in this subsection. :

- ~(b)* The departinent shall give notice of the public hearing, and
shall take any steps it deems necessary to convey effective notice
to persons:who are likely to have-an interest in the proposed docu-
ment. The notice shall be given at least 30 days prior to- the date
set for the:hearing. The notice shallinclude a statement of the time
and place at which the hearing is to be held and either a text of the
proposed document or a description of how a copy of the docu-
ment.may be.obtained from the depar{tment at no charge.

(c). The department shall hold a public hearing at the time and
place designated in the notice of hearing, and shall afford all inter-
ested persons or their representatives an opportunity to present
facts, views or arguments relative to the proposal under considera-
tion. The presiding officer may limit oral presentations if it
appears that the length of the hearing otherwise would be unduly
increased by reason of repetition. The department shall afford
each interested person opportunity to present facts, views or argu-
ments in writing whether or not he or she has had an opportunity
to present them orally. C .

(d) At the beginning of each hearing the department shall
present a summary of the factual information on which the docu-
ment i§ based: The department or its duly authorized representa-
tive may administer oaths or affirmations and may continue or
postpone the hearing to such time and place as it determines. The
department shall keep minutes or a record of the hearing in such
manner as-it determines to be desirable and feasible.

(e) The department shall receive written comments on the doc-
ument for at least 10 days after the close of the hearing. The
departmeént may not issue documents under this section earlier
than 30°days after the close of the hearing. -

““History: 1979 ¢ 221; 1981 ¢.314's 146;1985a 1825.57;:198% a 56

144.3712 Employe .trip reduction program.
(1) AREAS.. (a) The department shall issue. documents that
describe the areas of the state in which employe trip reduction pro-
grams are required by 42 USC 7511a (d) (1) (B).

.(b). The department may, by:rule, determine areas of the state,
other than areas described under par. (a), in which the department
will require employe trip reduction programs. The department
may not require an employe trip reduction program in an area
unless :tpat requirement is authorized under s. 144.31 0 @®.
L) .Notwithstanding ss. 227.01 (13) and 227.10 (1), a docu-
‘ment issued under par. (a) is not arule. A document issued under
par. (3) may be reviewed under ss. 227.42 and 227.52.

-...(2) ReQUIREMENTS. The department shall promulgate by rule
requirements for employers who are located in areas described
under sub. (1) (a) or (b) to implement programs to reduce work—
related trips and miles traveled by employes. The department
shall develop the rules in accordance with the guidance issued by
‘the administrator of the federal environmental protection agency
under 42 USC 7408 (f). The rules shall require that each employer
who employs 100 or more persons in an area described under sub.
(1) (a) or (b) increise average passenger occupancy per vehicle in
commuting trip$ between home and workplace during peak travel
“periods by ot less than 25% above the average passenger occu-
‘pancy per vehicle for all such trips in the area as of November 15,
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1992, or any later date specified by the federal environmental
protection agency. ‘

(3) CoMPLIANCE PLANS. If an employer is located in an area
that is described before November 15; 1993, by the department
under sub. (1) (a) or (b) and is subject to the rules promulgated
under sub. (2), the employer shall submit to the department, no
later than November 15, 1994, a plan that demonstrates that the
employer will comply with the rules no later than November 15,

1996.
History: 1991 a 302.

144.3714 - Clean fuel fleet program. (1) DEFINITIONS
In this section:

(a) “Clean alternative fuel” has the meaning given in 42 USC
7581 (2). , .

(b) “Clean—fuel vehicle” has the meaning given in 42 USC
7581 (7). : .

(c) “Covered fleet” has the meaning given in 42 USC 7581 (5).

(2) AReAs (a) The department shall issue documents that
describe the areas of the state in which clean—fuel vehicle pro-
grams are required under 42 USC 7511a (c) (4) (A).

(b) The department may, by rule, determine areas of the state,
other than areas described under par, (a), in which the department
will require clean—fuel vehicle programs. The department may
not require a clean—fuel vehicle program in an area unless that
requirement is authorized under s. 144.31 (1) (f):

(c) Notwithstanding ss. 227.01 (13) and 227.10 (1) adocument
issued under par. (a) is not a rule.” A document issued under par.
(a) may be reviewed under ss. 227.42 and 227.52.

(3) REQUIREMENTS. The department shall promulgate by rule
requirements for the use of clean—fuel vehicles and clean alterna-
tive fuels by operators of covered fleets in areas identified under
sub. (2) (a) or (b).” The rules shall be in accordance with the
requirements applicable to covered fleets under 42 USC 7586 and
regulations promulgated under that provision.

History: 1991 a. 302 :

. 144.3716° Reformulated gasoline. (1) DEFINITIONS. In
this section, “reformulated gasoline” means gasoline formulated
to reduce emissions of volatile organic compounds and toxic air
pollutants as provided in 42 USC 7545 (k) (1) to 3).

(2) Areas (a) The department shall issue documents that
describe the areas of the state in-which the use of reformulated gas-
oline is required under-42 USC 7545 (k) (5).

(am) The department shall issue documents that describe areas
of the state, other than areas described under par: (a) or (b),-in
which the.use of reformulated gasoline is required, if the governor

designates the areas in an application under 42 USC 7545 (k) (6)

that is approved by the administrator of the federal environmental
protection agency.

(b) The department may, by rule, determine areas of the state,
other than areas described under par. (a) or (am), in which the
department will require the use of reformulated gasoline. The
department may not require the use of reformulated gasoline in an

area unless that requirement is authorized under s. 144.31 (1) ().

(c) Notwithstanding ss. 227.01 (13) and 227. 10°(1), a-docu-

ment isstied under pat. (a) or (am) is notarule. A document issued
under par. (2) may be reviewed under ss. 227.42 and 227.52.
" (3) ProuBITIONS. (a) Except as provided in par. (b), begin-
ning on January 1, 1995, no person may sell gasoline in an area
déscribed under sub. (2) (a), (am) or (b) unless the gasoline satis-
fies the minimum specifications for reformulated gasoline under
s. 168.04. .
" (b) The secretary, with the approval of the administrator of the
federal environmental protection agency, may grant temporary
waivers from the prohibition under par. (a) if fuel that satisfies the
minimum specifications for reformulated gasoline is unavailable.
History: 1991 a. 302 :




Electronically scanned images of the published statutes.

144.372 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

- 144372 Best . available retrofit technology.
(1) CASE-BY-CASE SPECIFICATION If visibility in an area is identi-
fied as an important value of the area under section 169A of the
federal clean air act, the department shall specify on a case-by—
case basis the best available retrofit technology for any existing
major source located in the area and identified under section 169A
of the federal clean air act.

(2) CoNSIDERATIONS In specifying the best available retrofit
technology, the department shall consider:

(a) The cost of compliance.

(b) The existing pollution control technology in use at the
source,

(¢) The remaining useful life of the source.

(d) The degree of improvement in visibility which may be
anticipated to result from the use of various retrofit technologies.

(e) The energy and nonair quality environmental impacts of

compliance.
-History: 1979 c. 221

144.373 Air resource allocation. (1) DETERMINATION
The department, after considering the recommendations sub-
mitted under s. 144.355, 1979 stats., shall promulgate by rule pro-
cedures and criteria to determine the allocation of the available air
resource in an.attainment area.

(2) ALrocatioNn. The department, after considering the
recommendations submitted under s. 144.355, 1979 stats., shall
promulgate by rule air resource allocation standards to allocate the
available air resource in attainment areas among sources receiv-
ing a construction permit or operation permit or an elective opera-
tion permit for an existing source after the effective date of this
rule, other air contaminant sources and possible future air contam-
inant sources. The air resource allocation standards may allow for
emission reduction options. The application of air resource
allocation standards may not result in a violation of an ambient air
quality standard or an ambient air increment.

(3) DocumEeNTs. The department shall maintain records indi-
cating how much of the available air resource has been allocated
in attainment areas. The department shall make these records
available for public inspection.

History: 1979 c. 221; 1991 a 302.

144.374 Operation permit dates. (1) OPERATION PER-
MIT REQUIREMENT DATE. The department shall promulgate by rule
a schedule of the dates when an operation permit is required for
various categoties of stationary sources.

(2) ‘OPERATION PERMIT APPLICATION DATE :(a) The department
shall promulgate by rule a schedule of the dates when an operation
permit application is required to be submitted for various catego-
ries of existing sources.

(b)--A person who is required to obtain a construction permit
shall ‘submit an application for an operation permit w1th the

application for the construction permit.
Hlstoxy' 1979 ¢.221;1985a 182s.57; 1989 a. 56; 1991 a 302

144 '!75 Air pollution control; standards and deter-
minations.- (1) AMBIENT AIR QUALITY STANDARDS (a) Similar
to federal standard. If an-ambient air quality standard is promul-
gated under section 109 of the federal clean air act, the department
shall promulgate by rule a similar standard but this standard may
not be more restrictive than the federal standard except as pro-
vided under sub. (6)

(b) Standard to protect health or welfare If an ambient air

quality standard for any air contaminant is not promulgated under
section: 109 of the federal clean air act, the department may pro-
mulgate:an ambient air quality standard if the department finds
that the standard is needed to provide adequate protection for pub-
lic health or welfare.
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-(2) AMBIENT AIR INCREMENT The department shall promul-
gate by rule ambient air increments for various air contaminants
in attainment areas. ‘The ambient air increments shall be consist-
ent with and not more restrictive, either in terms of the concentra-
tion or the contaminants to which they apply, than ambient air
increments under the federal clean air act except as provided
under sub. (6).

(3) CAUSE OR EXACERBATION OF AMBIENT AIR QUALITY STAN-
DARD OR INCREMENT. The department shall promulgate rules to
define what constitutes the cause or exacerbation of a violation of
an ambient air quality standard or ambient air increment.

- (4) STANDARDS OF 'PERFORMANCE FOR NEW STATIONARY
SOURCES. () Similar to federal standard. If a standard of per-
formance for new stationary sources is promulgated under section
111 of the federal clean air act, the department shall promulgate
by rule a similar emission standard but this standard may not be
more restrictivein terms of émission limitations than the federal
standard except as provided under sub. (6).

(b) Standard to protect public health or welfare. If a standard
of performance for any air contaminant for new stationary sources
is not promulgated under section 111 of the féderal clean air act,
the department may promulgate an emission standard of perform-
ance for new stationary -sources if the department finds the stan-
dard is needed'to ptov1de adequate protection for pubhc health or
welfare.

(¢) Restrictive standard, The department may impose a more
restrictive emission standard of performance for a new stationary
source than the standard promulgated under par. (a) or (b) on a
case~by—case basis if a more restrictive emission: standard is
neéded to meet the applicable lowest achievable emission rate
under s. 144.393 (2) (b) or to install the best available control tech-
nology under s. 144.393 (3) (a).

(5) EMISSION STANDARDS FOR HAZARDOUS AIR CONTAMINANTS
(a) Similar to federal standard. 1f an emission standard for a haz-
ardous air contaminant is promulgated under section 112 of the
federal clean air act, the department shall promulgate by rule a
similar standard but this standard may not be more restrictive in
terms of emission limitations than the federal standard except as
provided under sub. (6).

(b) Standard to protect public health or welfare. 1f an emission
standard for a hazardous air contaminant is not promulgated under
section 112 of the federal clean air act, the department may pro-
mulgate an emission standard for the hazardous air contaminant
if the department finds the standard is needed to provide adequate
protection for public-health of welfare.

(c) Restrictive standard. The department may impose a more
restrictive emission standard for a hazardous air contaminant than
the standard promulgated under par. (a) or (b) on a case-by-case
basis if a more restrictive standard is needed to meet the applicable
lowest achievable emission rate under s. 144.393 (2) (b) or to
install the best avallable control technology under s. 144 393 3
@.

(5m) LIMITATION ON IMPOSITION OF EMISSION STANDARDS "The
department may not impose emission standards on a coal-pow-
ered car ferry that was manufactured before 1954 and has operated
only on Lake Mtchlgan if the coal-powered car ferry does not
burn coal witha higher sulfur content than the coal burned before
May 2, 1990 ' :

(6) IMPACT OF CHANGE IN FEDERAL STANDARDS. (a) If the ambi-

ent air increment, the ambient air quality standard, the standards

of performance for new stationary sources or the emission stan-
dards for hazardous air contaminants under the federal clean air
act are relaxed, the department shall alter the corresponding state
standards unless it finds that the relaxed standards would not pro-
vide adequate protection for public health and welfare.

(b) Paragraph (a) applies to state standards of performance for
new stationary sources and emission standards for hazardous air
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contaminants in effect on April 30, 1980 if the relaxation in the
corresponding federal standards occurs after April 30, 1980.

(c) Paragraph (a) applies to ambient air quality standards in
effect on April 30, 1980:

. History: 1979 ¢. 34; 1979 ¢.:221 ss 627fd, 627g, 627gx; 1989 a. 247.

Discussion of promulgation of emission standards under this section. Wis. Hosp
Ass’nv. Nat Resources Bd, 156 W (2d) 688, 457 NW (2d) 879 (Ct. App. 1990).

'144.38 CIaSS|f|cat|on, reporting and monitoring.
(1) (a) The department, by rule, shall cla551fy air contaminant
sources which may cause or contribute to air pollution, according
to levels and types of emissions and other characteristics which
relate to ait pollution, and may require reporting for any such
class. Classifications made pursuant to this section may be for
application to the state as a whole or to any designated area of the
state, and shall be made with special reference to effects on health,
économic and social factors, and physical effects on property.

() Any person operating or responsible for the operation of
air contaminant sources of any class for which the rules of the
department requiie reporting shall make reports containing such
information as the department requires concerning location, size
and heights-of contaminant outlets, processes employed fuels
uised and the nature and time periods of duration of emissions, and
such other information as i$ relevant to air pollution and available
or reasonably ‘capable of bemg assembled. -

(2) The' department may, by rule or in an operatlon permit,
tequire the owner or operator of an air contaminant source to mon-
itor the emissions of the air contaminant source or to monitor the
ambient air in the vicinity of the air contaminant source and to
report the results of the monitoring to the department. The depart-
ment may specify methods for conducting the monitoring and for
analyzmg the results of the monitoring. The department shall
require the owner or operator ofa major source to report the results
of any required monitoring of emissions from the major source to
the department no less often than every 6 months.

History: 1991 a 302

144,382 Testing emissions from medical waste
‘mcmerators. (1) TESTING FOR HAZARDOUS SUBSTANCES (a)
Applicability. This subsection applies to a medical waste incinera-
tor, as defined in's. 159.07 (7) (c) 1. cr., that has a capacity of 5 tons
or more per day.

(b) Requirements. 1. A person operatmg or responsible for the
opexatlon of a medical waste incinerator described in par. (a) shall
test emissions of particulates, dioxins, furans, arsenic, lead, hexa-
valent chromium, cadmium, mercury and any other hazardous
substarnice identified by the department by rule, at least as often as
follows:

a. Dunng the initial 90—day period of operation.

~.b. One year following the initia] 90-day period of operatlon

. Every 2 years:following the testing under subd. 1. b.

-2, A person operating or responsible for the operation of a
medical waste incinerator described in par. (a) shall report the
results of the testing under subd. 1. to the department and the city,
_village or town in which the medical waste incinerator is located.

() Analysis 1. The department shall provide an analysis of

thp test results submitted under par. (b) 2. to the city, village or

w10 OO TOSHAALS SUDIIALY o I Pal. {

town in which the medical waste incinerator is located..

2.- The:city, village or town in which the medical waste incin-
erator is Jocated shall publish the analysis prov1ded aunder subd. 1.
as a class 1 notice under ch. 985.

3. The: department. may charge the person operatmg or
respon31ble for the operatlon of the medical waste incinerator a fee
for reviewing and preparing the analysis of the test results.

(2) -CONTINUOUS MONITORING. A person operating or responsi-
ble for the operation of a medical waste incinerator, as defined in
$.159.07(7) (c) 1 ..ct,, shall contmuously monitor emxss1ons from

the medical waste incinerator.
.. History: 1989 a. 335; 1991 a..300.

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

144.385

144.385 Sulfur dioxide emission limitations before
1993; major utilities. (2) DErINITIONS. Asused in this section:
(a) “Commission” means the public service commission.

. (am) “Environmental dispatching” means the operation of the
various units under the ownership or control of a major utility in
a manner that minimizes the discharge of sulfur dioxide emissions
rather than minimizing the cost of operation.

- (b). “Major utility” means a Class A utility, as defined under s
199.03 (4), which generates electricity or an electrical cooperative
association organized under ch. 185, if the total sulfur dioxide
emissions from all stationary air contaminant sources in this state
under the ownership or control of the utility or association
exceeded 5,000 tons in.any year after 1979.

(3) SULFUR DIOXIDE EMISSION LIMITATIONS FOR MAJOR UTILI-
TiES. (8) Total annual emission limitation. Except as prov1ded
under pars. (¢) to (g), the total annual sulfur dioxide emissions
from all major utilities may not exceed 500,000 tons beginning
with calendar year 1985.

(b) . Individual annual emission limitation; applicable only if
total limitation is exceeded. Except as provided under pars. (c) to
(g), the sulfur dioxide emissions from a major utility may not
exceed the individual sulfur dioxide limitation specified in the

joint annual operation plan under sub. (4) if the total annual sulfur

dioxide limitation under par. (a) is exceeded.

(c) Variance procedure; conditions. A major utility may
request a variance from its individual annual emission limitation
which applies under par. (b) by submitting the request to the com-
mission and the depaitment. No request for a variance may be
submitted if the department has served the major utility with writ-
ten notice under s. 144.423 that the major utxllty has violated par.
(b). Upon receipt of a‘request, the commission shall, within 45
days, determine if any of the following variance conditions exists
and shall report its determination to the department:

1. A major electrical supply emergency within or outside this
state.

2. A major fuel supply disruption.

3. An extended and unplanned disruption in the operation of
a nuclear plant or low sulfur coal-fired boiler.

4. The occurrence of an uncontrollable event not anticipated
in the joint annual operation plan under sub. (4).

5. A planby the major utility to install and place into operation
new technological devices that will enable the major utilities to
meet the total annual emission limitation under par. (a).

(d) Compliance plan required. With the request for a-variance,
the major utility shall submit its plan for achieving or returning to
compliance with its individual annual emission limitation. If the
request is based on a variance condition specified under par. (c)
1. to 4.,the request shall include an explanation of why the major
utility cannot achieve or remain in compliance by using fuel with
a lower sulfur content or by environmental dispatching.

" (e) Grant of variarice: The départment shall grant a request for

a variance if the commission determines that a variance condition
exists and the department determines that the major utility’s com-

pliance plan is adequate. -

(f) Denial of variance. The department shall deny arequest for
a variance if the commission determines that no variance condi-
tion exists or if the department determines that the major utility’s
compliance planis not adequate

(8) Time lLimit for response. The department shall grant or deny
a request for-a vanance within 90 days after its receipt of the
request.

(4) JOINT ANNUAL OPERATION PLAN. (&) Submission; contents.
The major utilities shall submit a joint annual operation plan to the

.department on or before October 1 of each year. The joint annual

operation plan shall include individual annual operation plans,
individual sulfur dioxide limitations for each major utility and
other details on how the utilities intend to cooperate in operating
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their electrical supply systems in order to comply with the total
annual emission limitation.

(b) Individual annual operation plan. Each major utility shall
submit an individual annual operation plan as a part of the joint
annual operation plan. The individual annual operation plan shall
include, at a minimum:

1. The expected electricity demand.

" 2. The expected operation characteristics of each unit, includ-
ing: ,
‘a. The order to be used in placing the units into operational
productron

'b. The planned marntenance of any units and how the mainte-
nance is expected to affect the methods of meeting electricity
demands. -’

3. The amount and sulfur content of coal, other fossil fuel or
other materials to be used for each unit in operational production.
The sulfur content shall be expressed in pounds of sulfur dioxide
per-million British thermal units of heat input

" 4. The antrcrpated sulfur dioxide emissions from each unit.

5 Contmgency plans for unexpected events or increased
demand including-a summary of generation costs and costs for
reducing sulfur dioxide emissions.

6. The major utrlrty s 1nd1v1dual sulfur dioxide emission limi-
tation.. .

(c) Review. The department shall review and comment on the
‘]ornt annual operation plan after consulting with the commission.
If no joint annual operation plan is submitted or if the department
determines, after consulting with the commission, that the plan
does not. provide for compliance with the total annual emission
limitation the department shall establish for each major utility an
annual limit on sulfur dioxide emissions that will ensure compli-
ance with sub, (3) (a). The department shall promulgate by rule
a method for establishing the annual limits.

{6) No IMPACT ON OTHER PROVISIONS. Nothing in this section
exempts an air contaminant. source from the provisions of ss.

144.30°to 144.38 and 144.391 to 144.426 and compliance with
this section is not a defense to a violation of those provisions.

(7) DETERMINATION OF COMPLIANCE. The department shall
determine compliance with sub. (3) using data submitted by the
major utilities. Each major utility shall provide the department
with-any information needed to determine compliance.

(8) PeENALTY Notwithstanding s. 144.426, if the total annual
emission limitation under sub: (3) (a) is exceeded, each major util-
ity which violates sub: (3). (b) shall forfeit not less than $25,000
nor more than $50,000 for each violation. -Each day of continued
violation constitutes a separate offense.” If more than one major
utility violates sub. (3).(b), the department may recommend the
imposition of forfeitures in amounts which are proportionate to
the degree to which each major utility caused or contributed to the
violation of ‘the ‘total annual sulfur dioxide emission limitation
‘based upon the major utility’s responsibility under the joint annual
operation plan.

(9) This section does do not apply after Deceinber 31, 1992.

History: 1983 a 414; 1985 a, 296; 1989 a. 56
NOTE: Section 1 of 1985 Wis. Act 296 is entitled “Legrslatrve intent, policy
and goals; sulfur dioxide and mhoopn oxide emission limitations.” Act 296

amended this section and created ss. 7144.386 to 144.389.

144.386 - Sulfur dioxide emission rates after 1992;
- major-utilities.” (1) DErINITIONS. .In this section:

(a) “Annual emissions” means the number of pounds of sulfur
dioxide emissions from all boilers under the ownershrp or control
of a major utility in a given year.

.(b) “Annual heat input” means the heat input, measured inmil-
lrons of British thermal units, from all boilers under the ownership
or control of a major utility in a given year. .

(c) “Boiler” means a fossil fuel-fired boiler.

(d) “Commission” means the public service commission.
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(e) “Environmental dispatching” means the operation of the
various units under the ownership or control of a major utility in
a manner that minimizes the discharge of sulfur dioxide emissions
rather than minimizing the cost of operation.

® “Major utility” means a Class A utility, as defined under s
199.03 (4), which generates electricity or an electrical cooperative
association organized under ch. 185, if the total sulfur dioxide
emissions from all stationary air contaminant sources in this state
under the ownership or contrdl of the utility or association
exceeded 5,000 tons in any year after 1979.

(g) “Traded emissions” means the pounds of sulfur dioxide
emissions in a given year that a major utility which is the grantor
inan agreement under sub. (2) (b) 1. makes available to the major
utility which is the grantee in the agreement.

(2) CORPORATE EMISSION RATE; TRADING. (a) Except as pro-
vided under sub. (4), begrnmng with 1993, the average number of
pounds of sulfur dioxide emissions per million British thermal
units of heat input from all boilers under the ownership or control
of a major utility for any year may not exceed 1.20

(b) 1. Two major utilities may enter into an agréement for trad-

ing emissions unless the sum of the proposed traded emissions and
the projected annual emissions of the grantor major utility for the
year to which the agreement will apply would exceed the actual
annual emissions of the grantor major utility in 19835.
- 2. To determine whether the major utility that is the grantor
in an agreement under subd. 1. is in compliance with par. (a)ina
given year;, the department shall add the traded emissions and the
grantor’s annual emissions and divide the sum by the annual heat
input of the grantor.

3. To determine whether the major utility that is the grantee
in an agreement under subd. 1. is in compliance with par. (a) ina
given year, the department shall subtract the traded emissions
from.the grantee’s annual emissions and divide the difference by
the annual heat input of the grantee.

(3). ANNUAL COMPLIANCE PLAN REQUIRED (a) - Submission;

contents. On or before October 1 of each year beginning with
1992, each major utility: shall submit to the department and the
commission a plan for achieving compliance with the-emission
rate under sub.’(2) (a): The plan shall include, at a minimum:

1. The major utility’s expected electricity demand.

2. The major utility’s annual operation plan.

3. ‘The expected operation characteristics of each boiler,
including;

a. The order to be used in placing the boilers into operational
productron

b. The planned maintenance schedule for each boiler and how
the maintenance is expected to affect the methods of meeting elec-
tricity demands. - ' ‘

4. The amount and sulfur content of coal, other fossil fuel or
other materials to be used for each boiler in operational produc-
tion. The sulfur content shall be expressed in pounds of sulfur
dioxide per million British thermal tnits of heat input.

5. The anticipated sulfur dioxide emissions from €ach boiler.

*6. Contingency plans for unexpected events ‘or increased
demand including a summary-of generation costs and the antici-
pated additional costs for reducing sulfur dioxide emissions under
those circumstances.

7. The methods that:will be used to achreve compliance with
sub. (2) () inthe following year including, if applicable, the pro-
visions of any trading agreement under sub. (2) (b) 1.

8. The total anticipated annual sulfur dioxide emissions from
all boilers under the ownership or control of the major utility for
each of the next 3 years. .

(b) Review. The department shall review the adequacy of each
compliance plan-and, after consulting with the commission, shall
approve or disapprove the plan within 90 days after its receipt.

4) VARlANCE_ (@) Regquest; variance conditions. A major
utility may request a variance from the emission rate under sub.
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(2) (a) by submitting the request to the commission and the depart-
ment. No request for a variance may be submitted if the depart-
ment has served the major utility with written notice under s.
144.423. that the major utility has violated sub. (2) (a). 'Upon
receipt of a request, the commission shall, within 45 days, deter-
mine if any of the following variance conditions exists and shall
report its determination to the department: '

‘1.-A major electrical supply emergency within or outside this
state

2. A major fuel supply disruption.

3. An extended and unplanned disruption in the operation of

anuclear plant or low sulfur coal-fired boiler under the ownership
or control of the major utility.

4. The occurrence of an uncontrollable event not anticipated
in the plan submitted under sub. (3).

5. A'plan by the major utility to install and place into operation
new technological devices that will enable it to achieve compli-
ance with'sub. (2) (a).

(b) Complzance plan required. With the request for a variance,
the major utrhty shall submit its plan for achieving compliance
with thé emission rate. If the request is based on a variance condi-
tion specified under par. (a) 1. to 4., the request shall include an
explanatron of why the major. utrhty cannot achieye or remain in
compliance by using fuel with a lower sulfur content or by envi-
ronmental drspatchrng

~(¢) Grant of variance. The departiment shall granta request for
a varjance if the commission determines that a variance condition
exists.and the department, determines that the major utility’s com-
plrance plan is adequate.

(d) Denial of variance. The department shall deny a request
for ‘a variance if the commission determines that no variance
condrtron exists of if the department determines that the major
utility’s compliance plan is not adequate.

(e) Time limit for response. The department shall grant ordeny
a request for a variance wrthrn 90 days after its receipt of the
request.

(5) NOIMPACT ON OTHER PROVISIONS Nothrng in this section
exempts a major utility from any provision of ss. 144.30 to 144.38
or 144391 to 144.426. Compliance with this section is not a
defense to a violation of any of those provrsrons

(6) DETERMINATION OF COMPLIANCE. . The department shall
determine compliance with sub. (2) (a) using data submitted by
the major utilities. Each major utility shall provide the department
with any information needed to determine compliance:

(7) PENALTY. Notwrthstandmg s. 144.426, any major utility
that exceeds the annual emission rate under sub. (2) (a) in viola-
tion of this section shall forfeit not less than $100, 000 nor more
than $500,000 for each year of violation'

. Hlstory 1985 2. 296

q 44.387 _Sulfur dioxide emission rates; state—
owned facilities.. (1) Livit. After June 30, 1988, the average
number of pounds of sulfur dioxide emissions per million British
thermal units of heat input during any year from any large source,
as defined unders, 144 388 (1) (a), that is owned by this state may
not exceed 1.50.

{2) CompLIANCE. The depar tment shall determine comphance
with sub. (1) using data submitted by state agencies. Each state
agency shall provide the department with any information needed
to determine compliance.

(3): NONCOMPLIANCE; REPORT REQUIRED. If the department
determines that any large source owned by this state is not in com-
pliance with sub. (1), the department shall submit to the governor
and to the chief clerk of each house of the legislature, for distribu-
tion:to the appropriate standing committees unders. 13.172 (2),
a report of the noncompliance and recommendations for bringing
the large source.into compliance.

History: 1985 a. 296
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144.388 Sulfur dioxide emission goals after 1992;
major utilities and other large air contaminant sources.
(1) DEerFINITIONS. In this section: '

(a) “Large source” means a stationary source in this state, other
than a fossil fuel-fired boiler under the ownership or control of a
major utility, that had sulfur dioxide emissions averaging at least
1,000 tons annually in the most recent 5—year period, that became
operational before May 2, 1986, and that is not a boiler subject to
thé standard of performance for new stationary sources for sulfur
dioxide emissions established under s. 144.375 (4).

(b) “Major utility” has the meaning given under s. 144.386 (1)
®. '

(2) GoaLs Itisthe goal of this state that, beginning with 1993,
total annual sulfur dioxide emissions do not exceed the following:

(a) From all major utilities and large sources, 325,000 tons.

(b) From all fossil fuel-fired boilers under the ownership and
control of the major utilities, 250,000 tons.

(c) From all large sources, 75,000 tons.

(3) EXCESS EMISSIONS; DEPARTMENT REPORT REQUIRED. (a) If
the department determines, based on its annual report under s.
144.31 (1) (n), that the total annua] sulfur dioxide emissions from
all major utilities and large sources exceeded 325,000 tons in the
previous year, or if the department projects, based on the amounts
anticipated by the major utilities unders. 144.386(3) (2) 8. and the
department’s estimates of emissions from large sources, that the
total sulfur dioxide emissions in this state will exceed 325,000
tons in any of the 3 succeeding years, the department shall deter-
mine if the actual or projected excess emissions are ot will be
attributable to the ‘major utilities, the large sources or both

) 1. If the department determines that the excess emissions
are or will be attributable to the major utilities, the department
shall, after consultrng with the commission, prepare a report con-
taining a recommendation as to Whether the goal specified under
sub. (2) (b) should be replaced with an enforceable limit. If so, the
report shall include the department s recommendation for a cost—
effective rnechamsm for- ensurrng compliance with the limit,
including any necessary changes ins. 144.386. The department
shdll hold a public hearing on the report.

2. The department shall submit the report required under this
paragraph to the chief clerk of each house of the legislature, for
distribution to the approprrate standing committees under s.
13.172 (3). ‘

(¢) 1. If the department determines that the excess emrssrons
are or will be attributable to the large sources, the department
shall, after consulting with the commission, prepare a report con-
taining a recommendation as to whether the goal specified under
sub; (2)(c) should be replaced with an enforceable limit. If so, the
report shall include the department’s recommendation for a cost—
effective mechanism for ensuring compliance with the limit. The
department shall'hold a public hearing on the report.

*2; The department shall submit the report required under this
paragraph to'the chief clerk of each house of the legislature, for
distribution to the appropriate standing committees under s
13.172 (3).

(d) If the department determrnes that the excess emissions are
or will be attributable to both the major utilities and the large
SOurces, the department shall comply with both pars. (b) and (c).
The reports and public hearings required under those paragraphs

may be combined.
History: 1985 a. 296; 1987 a 186

144.389 Nitrogen oxide emission goal; major utili-
ties. (1) DerNITIONS In this section:

(a) “Commission” means the public service commission. -
~ (b) “Major utility” has the meaning given unders. 144.386 (1)
®.
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“(2) GoAL. Itis the goal of this state that, beginning with 1991,
the total annual nitrogen oxide emissions from all major utilities
do not exceed 135,000 tons.

“(8) -StuDY (a) The department shall conduct a study to deter-
mine the most cost—effective methods for reducing nitrogen oxide
emissions in the state. The commission shall assist the department
in preparing those portions of the study pertaining to electric utili-
ties. The department shall complete the study before July 1, 1988.
The department shall solicit the cooperation of this state’s electric
utilities, industries and-environmental groups in conducting the
study.

(b) The purposes of the study shall be the followmg
1. To determine the amount of nitrogen oxide emissions in
this. state. The department may request any person to provide
rnformatron necessary in making this determination. Any person
receiving such a request shall comply with the request.

2 To investigate and determine the costs of specific types of

available nitrogen oxide emission control options including, but
not limited to, the following: -~

a. Retrofit controls for utility and industrial boilers.

b. Motor vehicle inspection and maintenance programs.

. ¢. The establrshment of stricter nitrogen oxide emrssron stan-
dards for new motor vehicles.

3. To investigate the possible effects on sulfur dioxide emis-
sions resulting from implementing nitrogen oxide controls.

4. To investigate the interaction between sulfur dioxide emis-
sions and nitrogen oxide emissions from stationary sources and
the potential for permitting a stationary source an increased level
of either type of emission in exchange for reducing the other type,
if this state imposes limits on both types of emissions.

(c) The departmént, in consultation with the commission, shall
prepare a report, which shall include all of the following:
1. A summary of the results of research on the environmental
effects of mtrogen ‘oxide emissions. )
2. A summary of the results of the study under pats. (a) and
(b)..

. 3. Recommendations for achieving nitrogen oxide emission
reductions through annual emission rates or total annual emission
lrmrts

(d) The department shall hold a public hearing on the report.
(e). The department shall submit the report required under this
subsection to the governor and the chief clerk of each house of the
legislature, for distribution to the appropriate standing commit-

tees under s. 13.172 (3), before January 1, 1989.
Hlstory 19852 296; 1987 a 186 -

144.391 All’v pollutlon control permits. (1) New or
MODIFIED SOURCES. * (@) Construction permit. 1.- Except as pro-
vided-in:sub. (6), no person may commence construction, recon-
struction, replacement or- modification of a stationary source
unless the person has a construction permit from the department.
... 2. A construction permit may authorize the initial operation
of a stationary source for a period specified in the permit to allow
testing of the stationary source’s equipment and monitoring of the

emissions associated with the equipment

emissions associated with the equipment.

-(b) Operation permit. Except as provided in pat. (a) 2. or sub
(6), no person may operate a new source or a modified source
unless the person has an operation permit from the department.

(2) EXISTING SOURCES (a) Operation permit requirement.
Except as provided in sub. (6) or s. 144.3925 (7), no person may
operate an existing souzce after the operation permit requirement
date specified under s. 144.374 (1) unless the person has an opera-
tion permit from the department. . -

(b) Elective operation permit. A person may apply for an oper-
ation permit for one or more points of emission from an existing
source for which an operation permit is not requrred No person
may operate a stationary source under an emission reduction
option program unless the person has an operation permit from the
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department. If a person elects to apply for an operation permit
under this paragraph, the election may not be withdrawn and the
stationary source may not be operated without the operation per-
mit beginning on the date that the operation permit is first issued.

(3m) GENERAL OPERATION PERMIIS The department may, by
rule, specify types of stationary sources that may obtain general
operation permits. A general operation permit may cover numer-
ous similar stationary sources. A general operation permit shall
require any stationary source that is covered by the general opera-
tion permit to comply with ss. 144.392 to 144.399. The depart-
ment shall issue a general operation permit using the procedures
and criteria in ss. 144.3925 to 144.399.

(4m) PermIT FLEXIBILITY The department shall allow a per-
son to make-a change to an existing source that has an operation
permit, or for which the person has submitted a timely and com-
plete application for an operation permit, for which the depart-
ment would otherwise first require an operation permit revision,
without first requiring a revision of the operation permit if the

‘change is not a modification, as defined by the department by rule,

and the change will not cause the existing source to exceed the
emissions allowable under the operation permit, whether
expressed as an emission rate or in terms of total emissions.
Except in the case of an emergency, a person shall notify the
department and, for permits required under the federal clean air
act, the administrator of the federal environmental protection
agency in writing at least 21 days before the date on which the per-

.son proposes to make a-change to an existing source under this

subsection. A person may not make a proposed change to an
existing 'source if the department informs the person before the
end of that 21—day period that the proposed change is not a change
authorized under this subsection. - The department shall promul-
gate rules establishing a shorter time for advance notification of
changes under this subsection in case of emergency.

(5) EXEMPTION FROM ADDITIONAL PERMIT REQUIREMENTS FOR
APPROVED RELOCATED SOURCES " (a) Approved relocated source.
A'source is an approved relocated source if all of the following
requirements are met:

1. ‘The source is to be relocated within an attainment area.

2. The source is a stationary source capable of being trans-
ported to a different location. '

3. The source received an air pollution control permit for the
rélevant air contaminant prior to relocation.

4. The oWwner or operator of the source provides written notice
to the department at least 20 days prior to relocation and the
department does not object to the relocation.

5. The source inits new location meets all applicable emission
limitations -and any visibility requrrements in the department’s
rules and does not violate an ambient air increment or ambient air
quality standard.

6. The source is not an affected source as defmed in42 USC
7651a . .

*(b) Exempt from addmonal permits. Notwrthstandrng subs.
(1) and (2), no additional permrt 1s requrred if a source is an
approved relocated source.

\6’ EXEMPTION BY RULE JULW‘{hS{anding the other pIGVr
sions of this section the department may, by rule, exempt types of
stationary sources from any requirement of this section if the
potential emissions from the sources do not present a significant
hazard to public health, safety or welfare or to the environment.

(7). COMPLIANCE. A person who obtains a permit under this
section shall comply with all terms and conditions of the permit.

Hlstory 1979c 34 221;1991.a: 302. .

144.392 Constructlon permit application and
review. (1m) APPLICANT NOTICE REQUIRED A person who is
required to-obtain or who seeks a construction permit shall apply
to the department for a permit to construct, reconstruct, replace or
modify the stationary source.
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(2) ‘PLANS, SPECIFICATIONS AND OTHER INFORMATION. Within
20.days after receipt of the application the department shall indi-
cate the plans, specifications and any other information necessary
to determine if the proposed construction, reconstruction, replace-
ment or modification will meet the requirements of ss. 144.30 to
144.426 and 144.96 and rules promulgated under these sections.

(3) ANaLysis. The department shall prepare an analysis
regarding the effect of the proposed construction, reconstruction,
replacement or modification on ambient air quality and a prelimi-
nary determination on the approvability of the construction permit

application, within the following time periods after the receipt of

the plans, specifications and other information:

(a) Major source construction permits. For construction per-
mits for major sources, within 120 days.

(b) Minor source construction permits. For construction per-
mits for- minor sources, within 30 days.

" (4) DISTRIBUTION ‘AND AVAILABILITY OF ANALYSIS, PRELIMI-
NARY DETERMINATION AND MATERIALS. (@) Distribution and pub-
licity. The department shall distribute and publicize the analysis
and preliminary determination as soon as they are prepared.

" (b) Availability. The department shall make available for pub-
lic inspection in each-area where the stationary source would be
constructed, reconstructed, replaced or modified the following:

1."A copy of materials submitted by the permit applicant;

2.A copy of the department’s analysis and preliminary deter-
mination; and v

3...A copy or summary of other materials, if any, considered
by the department in making its preliminary determination.

(5) NOTICE; ANNOUNCEMENT; NEWSPAPER NOTICE. (a) Distri-
buition of notice required. The department shall distribute a notice
of the proposed construction, reconstruction, replacement or
modification, a notice of the department’s analysis and prelimi-
nary determination, a notice of the opportunity for public com-
ment and a notice of the opportunity to request a public hearing
to: o ) )

1. The applicant. ‘ )
2. Appropriate federal, local and state agencies including
agencies in other states which may be affected.

‘3. Regional and county planning agencies located in the area
which may be affected. _ ‘

4. Public libraries located in or near the area which may be
affected. '

5.- Any person or-group who requests this notice.

(b) Announcement required. The department shall circulate an
announcement sheet containing a brief description -of the pro-
posed construction, reconstruction, replacement or modification,
a brief description of the administrative procedures to be fol-
lowed, the date by which comments are to be submitted to the
department and the location where the department’s analysis and
preliminary determination are available for review to:

1. Local and regional governments which have jurisdiction
over the area that may be affected. '
. 2. Local andregional news media in the area that may be
affected. : :

3, Persons and groups.who have demonstrated an interest and
have requested.this type of information. -

(c) ‘Newspaper notice. The department shall publish a class 1
notice under ch. 985 announcing the opportunity for written pub-
lic comment and the opportunity to request a public hearing on the
analysis and preliminary determination.

(6) PuBLic COMMENT. - The department shall receive public
comments on the proposed construction, reconstruction, replace-
ment or modification and on the analysis and preliminary determi-
nation for a 30—day period beginning when the department gives
notice under sub. (5) (c). o

(7) - PUBLIC HEARING -(2) ‘Hearing permitted. The department
may hold a public hearing on the construction permit application

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144.3925

if requested by a person, any affected state or the U.S. environ-
mental protection agency within 30 days after the department
gives notice under sub. (5) (¢). A request for a public hearing shall
indicate the interest of the party filing the request and the reasons
why a hearing is warranted. The department shall hold the public
hearing within 60 days after the deadline for requesting a hearing
if it deems that there is a significant public interest in holding a
hearing. ' ; :

(b) Procedure. The department shall promulgate by rule pro-
cedures for conducting public hearings under this subsection.
Hearings under this subsection are not contested cases under s.
227.01 (3).

(8) DEPARIMENT DETERMINATION; ISSUANCE. (a) Criteria;
considerations. The department may approve the construction
permit application and issue a construction permit according to
the criteria established under s. 144.393 after consideration of the
comments received under subs. (6) and (7) and after consideration
of the environmental impact as required under s. 1.11.

(b) Time limits. The department shall act on a construction per-
mit application within 60 days after the close of the public com-
ment period or the public hearing, whichever is later, unless com-
pliance with's: 1:11 requires alonger time. For a major source that
is located in an attainment area, the department shall complete its
responsibilities under s. 1.11 within one year.

(9) MINING HEARING -If a hearing on the construction permit
is conducted as a part of a hearing under s. 144.836, the notice,
comment and hearing provisions in that section supersede the pro-
visions of subs. (4)to (8). :

History: 1979 c. 34,221; 1985a. 1825 57; 1991 a. 302

' 144.3925 Operation permit; application, review and
effect. (1) APPLICANT NOTICE REQUIRED A person who is
required to obtain an operation permit for a stationary source shall
apply to the department for the permit on or before the operation
permit application date specified under s. 144.374 (2). The
department shall specify by rule the content of applications under
this subsection. If required by the federal clean air act, the depart-
ment shall provide a copy of the complete application to the fed-
eral environmental protection agency: The department may not
accept an application submitted to the department before Novem-
ber 15, 1992, as an application under this subsection.

"(2) PLANS, SPECIFICATIONS AND OTHER INFQRMATION Within
20 days after receipt of the application the department shall indi-
cate any additional information required under sub. (1) necessary
to determine if the source, upon issuance of the permit, will meet
the requirements of ss. 144.30 to 144.426 and 144.96 and rules
promulgated under those sections.

(3)' REVIEW; NOTICE; PUBLICATION. '(a) The department shall
review an application for an operation permit. Upon completion
of that review, the department shall prepare a preliminary determi-
fation of whether it may approve the application and a public
notice. The public notice shall include all of the following:

1. A brief description of the stationary source.
~ 2., The department’s preliminary determination of whether it
may approve the application. '
3. Notice of the opportunity, for public comment and the date
by which comments must bé submitted to the department.
4. Notice of the opportunity to request a public hearing.

‘5. Any other information that the department determines is
necessary to inform the public about the application.

(b) The department shall provide the notice prepared under
par.(2) to all of the following:

.-1. The applicant. - ‘

2. *Any local air pollution control agency that has a program
under's. 144.41 that is approved by the department and that has

jurisdiction over the area in which the stationary source is located.

3. Any regional planning agency, any county planning agency
and-any public library located in the area that may be affected by
emissions from the stationary source.
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4. Any person or group that requests the notice.
5. Any city, village, town or cOunty that has ]urrsdrctron over
the area in which the stationary source is located.
. 6, If required by the federal clean air act, the federal environ-
mental protection agency.
-1. If required by the federal clean air act, any state that is

within 50 miles of the stationary source and any state that is con-,

tiguous to this state and whose air quality may be affected by emis-
sions from the stationary source.

(c) The department shall publish the notice prepared under par.
(a) as a class 1 notice under ch. 985 in a newspaper published in
the area that may be affected by emissions from the stationary
source. .

(4) PuBLIC COMMENT. The department shall receive pubhc
comment.on the application for a 30—day period beginning when
the department gives notice under sub. (3) (c): ,

(5) PUBLICHEARING. (a) Hearing permitted. The department
may hold a public hearing on an application for an operation per-
mit for a stationary source if requested. by any state that received
notice under sub. (3) (b) or any other person within 30 days after
the department gives notice under sub. (3) (c).- A request for a pub-
lic hearing shall indicate the interest of the party filing the request
and the reasons why a hearing is warranted. The department shall
hold the: public hearing within 60 days after the deadline for
requesting a hearing if it determines that there is a significant pub-
lic.interest in holding the hearing.

(b) Procedure. The department shall promulgate by rule pro-
cedures for conducting public- hearings under this subsection.
Hearings under this subsection are not contested cases under s.
227.01°(3)

(5m) PROPOSED PERMIT; RESPONSE TO COMMENTS; ENVIRON-
MENTAL PROTECTION AGENCY OBJECTION (a) After considering
any-public comments concerning an application, the department
may prepare a proposed operation permit or deny the application
foran operation permit. If the criteriain ss. 144.393 and 144.3935
are met, the department shall preparea proposed operation permit.
If required by the federal clean air act, the department shall pro-
vide a copy of a proposed operation permit to the federal environ-
mental protection agency. If a state has submitted recommenda-
tions in response to. the notice under sub. (3) (b) 7. and the
department has not accepted those recommendations, the depart-
ment shall notrfy that state and the federal environmental protec-
tion agency in writing of its decision not to accept the recommen-
datjons and the reasons for that decision.

(b) The federal environmental protection agency may object
in wrrtrng to the issuance of an operation permrt that it determines
is not in compliance with the federal clean air act or an implemen-
tation plan prepared under s. 144.31 (1) (f). The department shall
respond in writing to the objection if the federal environmental
protection agency provides the reasons for the objection-and sub-
mits the ob]ectron to the department and the applicant within 45
days after receiving either a copy of the proposed operation permit
under par. (a) or notice undet: par. (a) of the department’s decision

‘not to accept the recommendations of another state: ’

“(c) 1. If the department receives an objection from the federal
environmental protection agency under this- subsection, the
departme’nt may not issue the operation permit unless the depart-
ment revises-the’ proposed operatron permrt to satisfy the objec-
tion.

2. If the departinent has issued an operation-permit before
receiving an objection from the federal environmental protection
agency that is based on a petition submitted under 42 USC 7661d
(b)2..and the federal environmental protection agency modifies,
terminates or revokes the operation permit, the department shall
issue-an operation permit that is revised to satisfy the objection.

«{d). The requirements under pars. (a) to-(c) do not apply with
respect to an application for an operation permit for a stationary
source that is in a category that the department excludes, by rule,
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from those requirements because the source is not required to
obtain a permit under the federal clean air act or that the federal
environmental -protection agency excludes from those require-
ments under 42 USC 7661d (d).

(e) This subsection does not apply before the federal environ-
mental protection agency approves this state’s air pollution con-
trol permit program under 42 USC 7661a (d) or (g).

(6) DEPARTMENT DETERMINATION; ISSUANCE. (2) The depart-
ment shall approve or deny the operatron permit application foran
existing source. The department shall issue the operation permit
for an existing source if the criteria established under ss. 144.393
and 144.3935 are met. The department shall issue an operation
permit for an existing source or deny the application within 18
months after receiving a complete ‘application, except that the
department may; by rule, extend the 18-month period for speci-
fied existing sources by establishing a phased schedule for acting
on applications received within one year after the effective date of
the rule promulgated under sub. (1) that specifies the content of
applications for operation permits: The phased schedule may not
extend the 18-month period for more than 3 years.

(b) The department shall approve or deny the-operation permit
apphcatron for anew source or modified source. The department
shall isste the operation permit for a new source or modified
source if the criteria established under s. 144.393 are met. The
department shall issue an operation permit for a new source or
modified source or deny the application within 180 days after the
permit applicant submits to the department the results of all equip-
ment testing’ and €mission monitoring requrred under the
constructron permrt
NOR: requrred by the federal clean air act, the department shall
provide a copy of an oper: ation per. mit to the federal environmental
protection agency. . .

(7)- OPERATION . CONTINUED DURING APPLICATION. If a person
timely submits a complete application for an existing source under
sub. (1) and submits any additional information requested by the
department within the time set by the department, the existing
source may not be required to discontinue operation and the per-
son may not be prosecuted for lack of an operation permit until the
department acts under sub. (6).

(8) DELAY IN ISSUING PERMITS ~ (a). If the department fails to
issue an operation permit or to deny the application within the
period specified in sub. (6) or in a rule promulgated under sub. (6),
that failure is considered a final decision on the application solely
for the purpose of obtaining judicial review under ss. 227.52 and
227.53 to require the department to-act on the application without
addrtronal delay. ‘

(b) Paragraph (a) does not apply if the department S farlure to
act is due to the applicant’s failure to submit a complete applica-
tion and any additional information requested by the department
in a timely manner. -

9) EFFECI OF PERMIT (a) Except as provided in par. (b), the
issuance of an operation permit, including-an operation permit
that contains a compliance schedule, does not preclude enforce-
mient actions based on violations of ss. 144.30 to '144.426 that
occur before, on or after the date that the operation permit is
issued. "The inclusion of a compliance schedule in an-operation
permit does not preclude enforcement actions based on violations
of ss. 144:30.to 144.426 to which the compliance schedule relates,
whether.or not the source is violating the compliance schedule.

“(b) Unless précluded by the administrator of the federal envi-
ronmental protection agency under 42 USC 7661c¢ (f), compliance
with -all emission limitations included in an:operation permit is
considered to-be compliance with all emission limitations estab-
lished under ss. 144:30:to 144.426.and emission limitations under
the federal clean air act that are applicable to:the stationary source
as of the date of issuance of the operation permit if the permit

includes the applicable emission limitations or the department, in

acting on the application for the operation permit, determines in
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writing that the emission limitations do not apply to the stationary

source and the operation permit includes that determination.
History: 1979 ¢. 221; 1985 a'182 5. 57; 1991 a. 302

144.393 Criteria for permit approval. (1) ReQUIRE-
MENTS FOR ALL SOURCES The department may approve the
application for a permit required or allowed under s.-144 391 if it
finds: .

(a) Source will meet requirements. The statronary source will
meet all applicable emission limitations and other requirements
promulgated under ss. 144.30 to 144.426, standards of perform-
ance for new stationary sources under s. 144.375 (4) and emission
standards for hazardous air contaminants under s. 144.375(5);

(b) Source will not violate or exacerbate violation of air qual-
ity standard or ambient air increment. The source will not cause
or exacerbate a violation of any ambient air quality standard or
ambient air increment under s. 144.375 (1) or (2);

(c) Other permits approvable if source is operating under an
emission reduction option. If the source is operating or seeks to
operate under an emission reduction option, the required permit
applications for other sources participating in that emission reduc-
tion option are approvable; and

(d) Source will not preclude construction or operation of other
source.- The stationary source will not degrade the air quality in
an area sufficiently to prevent the construction, reconstruction,
replacement, modification or operation of another stationary
source if the department received plans, specifications and other

- information under s. 144.392 (2) for the other stationary source
prior to commencing its analysis under s. 144.392 (3) for the for-
mer stationary source. This paragraph does not apply to an
existing source required to have an operation permit.

(2)- REQUIREMENTS FOR PERMITS FOR NEW OR MODIFIED MAJOR
SOURCES IN NONATTAINMENT AREAS  The department may approve
the applrcatron for ‘a construction permit or operation permit for
a major source that is a new source or modified source and is
located in a nonattainment ‘area if the department finds that the
major source meets the requirements under sub. (1) and it finds
that all of the following conditions are met: '

(a) Emission offsets. By the time the ma]or source is to com-
mence operation, sufficient offsetting emissions reductions have
been obtained so that total allowable emissions from the major
source and from other air contaminant sources in the area desig-
nated by the department will be sufficiently less than the total
emissions allowed prior to the application for the construction
permit or operation permit, so that reasonable further progress
toward the attainment and maintenance of any ambient air quality
standard will be achieved. - :

(b) Lowest achievable emission rate. The emission from the
major source will be at the lowest achievable emission rate.

(c) Applicant’s other major sources meet or on schedule to
meet requirements. All other major sources that are located in this
state and that are owned of operated by the permit applicant or by
‘any entity controlling, controlled by or under common control
with the permit applicant, as determined under s. 180.1140 (6),
meet or are on schedule to'meet the requirements of ss. 144:30 to
144.426 and'144.96 and rules promulgated under those sections
and are in compliance with or aie'on schedule to come into com-
pliance with all applicable emission limitations and emission stan-
dards. under the federal clean air act.

(d) ‘Analysis of alternatives: Based on an analysrs of alterna-
tive ‘sites, sizes, production processes and environmental control
techniques for any major source that is'located in an area desig-
nated under42 USC 7407 (d), that the benefits of the construction
ot modification -of the major source significantly outweigh the
environmental’ and social costs imposed as a result of the major
source’s location, construction or modification.

_(3) REQUIREMENTS FOR PERMITS FOR NEW OR MODIFIED MAJOR
SOURCES IN ATTAINMENT AREAS The department may approve the
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application for a construction permit or operation permit for a
major source that is a new source or a modified source and is
located in an attainment area if the department finds that the major
source meets the requirements under sub. (1) and it finds:

(a) Best available control technology. The source will be sub-
ject to the best available control technology for each applicable air
contaminant;

(b) Effects onair quality analyzed. The effects on air quality
as a result of the source and growth assocrated with the source
were analyzed;

(c) No adverse effect on air quality related values. The source
will not adversely affect the air quality related values of any fed-
eral mandatory class I prevention of significant deterioration area;
and ,

(d) Monitoring. The permit applicant agrees to conduct moni-
toring specified by the department as necessary to determine the
effects of the source on air quality.

(4) EXEMPTION FROM REQUIREMENTS The department may
waive a requirement under sub. (2) or (3) if:

(a) Not applicable. The requirement is not applrcable to the
source; or

(b) Not necessary. The requirement is not necessary to ensure
that the soutrce will have no adverse effect on air quahty if the
construction and operatron or modification and operation of the
source would result in. an allowable emission of less than an
amount specified by rule by.the department.

(5) ConpITIONAL PERMIT The department may issue a condi-
tional air pollution control permit even if it finds that the source,
as proposed, does not meet the requtrements under subs. (1)to (3).
If the department issues a conditional permit, it shall prescribe rea-
sonable permit conditions to assure that the source will meet the
réquirements under-subs. (1) to (3) if it is constructed, recon-
structed, replaced, modified or operated in accordance with those
conditions.

(6) EXEMPTION FROM REQUIREMENTS FOR MODIFICATIONS. The
department may waive a requirement u under subs. (1) to (3) if the
applrcatron is for the modification of a source, the source already
has an air pollution ¢ontrol permit and the source already meets
the requirements as:a condition of that permit.

(7) USE OF VOLATILE ORGANIC COMPOUND GROWTH ACCOMMO-
DATION. (2) Subject to the conditions and restrictions specified
in this subsection, the department shall grant use of the growth
accommodation as a means for a stationary source to comply with
either sub. (1) (b) or (2) (a), or both subs. (1) (b) and (2) (a).

(b) Upon application by a source, the department shall certify
to the applicant a growth accommodation credit in the amount
requested subject to all of the following conditions:

..1. The applicant demonstrates to the satisfaction of the
department that it is unable, through reasonable means which
could include installation of the best available control technology,
to eliminate its need for a growth accommodation credit by reduc-
ing-emissions of volatile orgamc compounds from any stationary
sources that it owns or operates in the volatile organrc compound
accommodation area. If the department determines that an appli-
cant could, through reasonable means, reduce the amount of
growth accommodation credit applied for by reducing emissions
of volatile organic compounds from any stationary sources that it
owns or operates in the volatile organic compound accommoda-
tion-area, the department shall certify to the applicant a growth
accommodation credit equal to the amount requested by the appli-
cant minus.the amount by which the department finds the source
could, through reasonable means, reduce emissions from other
stationary sources that it owns or operates in the volatile organic
compound .accommodation area.

2. Except as provided in s. 144.399 (5) (d), the applicant is in
compliance or is complying with-an approved schedule to be in
compliance with ss. 144.30 to 144.426 and 144.96 with respect to
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all stationary sources that it owns or operates and has paid the fees
required under s. 144.399 (5).

3. Except as provided in subd. 8., the growth accommodation
reported for the current year under s. 144 40(2) (b) 1., afterreduc-
tion by the amount of the proposed growth accommodation credit
and any growth accommodation credits issued since the date of
the report, is greater than 2,500 tons

- 4. If the growth accommodation reported for the current year
under s. 144.40 (2) (b) 1., less a reduction by. the-amount of any
growth accommodation credits issued since the date of the report
under s. 144.40 (2) (b) 1., is greater than 3,000 tons, the depart-
ment may certify to the applrcant no more than the amount of the
growth accommedation. reported for the current year under s.
144.40 (2) (b) 1., less the sum of 2,750 tons and any growth
accommodation credrts issued since the date of the report under
s. 14440 2) (b).

" 5. If the growth accommodation reported for the current year
under s. 144.40 (2) (b) 1., after reduction by the amount of any
growth accommodation credits issued since the date of the report
under s. 144.40 (2) (b) 1., is greater than 2,500 tons but less than
or equal t0-3,000 tons, the department may.certify no more than
250 tons to the applicant in that year.

6.- The applicant agrees to forfeit any unused growth accom-
modation credits -that the department determines the applicant
does not need, as provided under sub. (8). -

7. The applicant agrees not to sell or transfer any amount of
the growth accommodation credit to any person other than the
department.

8. ‘If the growth accommodation reported for the current year
under s. 14440 (2) (b) 1., after reduction by the amount of the pro-
posed growth accommodatron credit and any growth accommo-
dation credits issued since the date of the report, would be 2,500
tons or fess, the department may certify to the applicant a.growth
accommodation credit in the amount determined under this sec-
tion if, because of facility shutdowns or replenishment activities
under s. 144.40 that have occurred, the growth accommodation
for the next succeeding year after reduction by the amount of the
growth accommodation credit will be greater than 2,500 tons.

9. An applicant shall inform the department of the date or
dates when it will need to use any given amount of the growth
accommodation credit. The department shall certify to the appli-
cant the proper amount of the growth accommodation credit on
the date which the applicant states it will need it and shall reserve
the proper amount of the growth accommodation credit for certifi-
cafion to the applicant upon the date needed, except for any
amount whichis forfeited under sub. (8). The department may use
feserved growth accommodation credits -to- certify temporary
growth accommodation credits which expire on or before the date
when they are certifiéd to the souree which reserved them.

10. Upon request by an applicant, the department may certrfy
to the applicant a growth accommodation credit .which exprres
upon adate designatedin the permit. The applicant shall sign a
statement to acknowledge the expiration date of the permit.
Growth accommodation credits issued under this subdivision may
be certified from growth accommodation. credits reserved by
another source under'subd. 9.

(c) Nothing in this subsection grants the recipient of a growth
accommodation credit a property-right to emit volatile organrc
compounds.

(d) ‘Notwithstanding pars. (a)-and (b) (intro.), the department
may not grant use of the growth accommodation under this sub-
section for an air pollution control permit application submitted
after July 1, 1992, as long as the growth accommodation area is
designated under 42 USC 7407 as an ozone nonattainment area.

(8) FORFEITUREOF GROWTH ACCOMMODATION CREDITS. Within
‘4 years after the department certifies, under sub. (7), a growth
accommodation credit to an applicant or reserves for the future
use of an applicant a growth accommodation credit, and at least
every 4 years thereafter, the department shall determine whether
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the. certified or reserved growth accommodation credit is reason-
ably necessary for the applicant’s current use and future plans. If
the department determines that any amount of the certified or
reserved growth accommodation credit is not reasonably neces-
sary for the applicant’s current use and if the applicant cannot
demonstrate to the satisfaction of the department that any amount
of the certified or reserved growth accommodation credit is rea-
sonably necessary for the applicant’s future plans, the applicant

shall forfeit an amount of the growth accommodation credit, as

determined by the department. The department shall deposit the
forfeited amount of the growth accommodation credit in the
growth accommodation replenishment.

(9) RESTRICIION ON EMISSION REDUCTION OPTION PROGRAMS
(a) No emissions of volatile organic compounds may be used in
an emission reduction option program if:

1..: The program involves a grantee of emissions of volatile
organic compounds that is different than the grantor of emissions
of volatile organic compounds; and

2. The emissions of volatile organic compounds specified in
the program are from a recorded source.

.- (b) In.this subsection, “recorded source” means a stationary
source in the volatile organic compound accommodation area
owned or operated by any person who owns or operates on May
17,1988, a statronary source whose actual 1980 emissions of vol-
atile organic compounds are recorded as zero in the 1982 plan
approved by the U.S. environmental protection agency under 42
USC 7502 (a).

.:(10) ‘REQUIREMENTS FOR MEDICAL WASTE INCINERATORS. (2) In
this subsection, “medical waste incinerator” has the meaning
given in s. 159.07 (7) (c) 1. cr.

(b) In addition to the requirements under subs. (1) to (3), the
department may approve.an application submitted after May 14,
1992, for a permit required-or allowed under s. 144.391 for the
construction of a medical waste incinerator or for the modification
of a medical waste incinerator that expands the capacity of the
medical waste incinerator only if it finds that the new or modified
medical waste incinerator. will be needed and that the site of the
medical waste incinerator is appropriate.’

() The department shall consider all of the following in evalu-
ating the need for the proposed medical waste incinerator:

1. An-approximate service -area for the proposed medical
waste incinerator that encompasses all sources of waste that could
potentially be burned in the medical waste incinerator. The
department shall delineate the service area based on the econom-
ics of waste collection, transportation and treatment.

2. The quantity of ‘waste that could potentially be burned in
the proposed medical waste incinerator and that is generated
within the anticipated service area.

3. The remaining capacity or design capacity of other solid

waste facilities, if those facilities are located within the anticipated

service. area of the proposed medical waste incinerator and are
currently providing or are expected to provide solid waste man-
agement for-any sources of solid waste that could potentially be
burned in the medical waste incinerator.
4. The quantity of waste having the potential to be burned in

the medrcal waste incinerator that may be managed in an effective
recycling program created under s. 159.11.

© 5. The potential for reducing the quantity of waste having the
potential to be burned in the medical waste incinerator by reduc-
ing the amount of waste that is generated within the anticipated
service area and the potential for using alternative technologies
for.disposing of the waste.

(d) The department may not determine that the site of a pro-

~posed medical waste incinerator is- appropriate if the medical

waste incinerator or the transportation of solid waste to the medi-
cal waste incinerator will have an adverse effect that is both sub-
stantial and unreasonable on-any of the following:

1. Existing recreational land uses.
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2. Land or surface water that has any of the characteristics
under s..23:27 (2).
"3, Scenic vistas of statew1de significance.
‘4. Residential property.
5. Schools, churches, hospxtals, nursing homes or day care
facilities.

" 6. Projected land uses identified in any municipal master plan
or official map that is in effect at least 15 months prior to the sub-
mission to the department of the permit application, if the land
uses are expected to occur during the site life of the medical waste
incinerator and any expansions of the medical waste incinerator.

() The department shall promulgate rules for making the find-
inigs under par. (b).

History: 1979 c. 34, 221; 1981 ¢ 3145 146 19852 1825 57;1987 a 27,399;
1989a 56 1991 a 300 302 1993a 213

144 3935 Criteria for operation permlts for existing
sources. (1) ISSUANCE TO SOURCES NOT IN. COMPLIANCE; FED-
ERAL OBJECTION. (a) Notwithstanding s. 144.393, the department
may issue an operation permit for an existing source that does not
comply with the requirements in the operation permit, in the fed-
eral clean air act, in animplementation plan under s. 144.31 (1) (f)
or in 8. 144,393 when the operation permit is issued if the opera-
tion permit-includes all.of the following:

‘1. A-.compliance schedule that sets forth a series of remedial
measures.that the owner or operator of the existing source must
take to.comply: with the requirements with which the existing
source is:in.violation when the operation permit is issued.

2. Arequirement that, at least once every 6 months, the owner
or opetatdx of the existing source submit reports to the department
concerning the progress in meeting the compliance schedule and
the requirements“with which the existing source is in vxolatlon
when the operation permit is issued:

. () Notw1thstand1ng par (a) and s. 144.393, the department
may not issue an operation permit to.an existing source if the fed-

eral environmental protection agency objects to the issuance of

the operation permit as provided in s. 144.3925 (5m) unless the

department revises the operation permit to meet the objéction.
(2) ONE-YEAR MORATORIUM ON REVOCATION () The depart-

ment may not revoke an operation permit for an existing source

forone year after.the issuance of that permit based upon failure of

the existing source at the time of permit issuance to comply with
ss. 144.30 to 144.426 and 144.96 and rules promulgated under
these sections.

(b) - Notwithstanding par. (a), the depaxtment may take any
other action niecessary ‘to enforce an: operation - permit and ss.
144:30 to 144.426 and 144.96 and rules pxomulgated under these
sections which :apply to the existing source after issuance of an
operation permit under this sectlon

History: 1979 ¢ 221,355;1991 a. 302 .

144, 394 Permit condltlons. The department may pre-
scnbe conditions for an air pollution control permit to ensure com-
pliance with ss. 144.30 to 144.426 and 144.96 and rules promul-
gated under these sections and to ensure compliance with the
federal clean air act if each condition is one of the following and
if each condition is applicable to the source:

(1) Final inspection and release of the prolect for permanent
operation upon completion of - constxucnon reconstruction,
replacement or'modification. * EE

(2) Variances, orders or compliance schedules.

(3) Requuements necessary to .assure comphance with s.
144 393, .

(4) Reasonable construcnon and apphcable operating condi-
tions,-emission control equipment maintenance requirements and
emergency episode plans. . .

(5). Emission reduction -options.

(6) Documentation - of the allocatlon of the avallable air

resource. -
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(7) The terms of any election by the permit applicant to meet
more stringent emission limitations or to limit hourly, daily or
annual emissions beyond what is otherwise required or to obtain
an ‘emission reduction option.

(7m) The terms for use of growth accommodation credits
under s. 144.393 (7) or (8), including the dates that the source
expects to use the credits.

(8) Requirements concerning entry and 1nspectlon as pro-
vided in s..144.34,

(9) Monitoring, record-keeping, reporting and compliance
certification requirements.

(10) Requirements to submit compliance plans and schedules
and progress reports..

(11) Conditions necessary to implement 42 USC 7651 to
76510 and regulations under 42 USC 7651 to 76510 concerning
acid deposition control.

(12) Other conditions apphcable to the source under the fed-
eral clean air act.

(13). Other requirements specified by rule by the department.

History: 1979 ¢. 34,221; 1987 a 27; 1991 a. 302

144.395 Permit revision, suspension and revoca-
tion. The department shall promulgate rules establishing criteria
and procedures for revising, suspending and revoking air pollu-

tion control permits.
History: 1979 ¢. 34, 221; 1989 a. 335; 1991 a 302

144.396  Permit duration and renewal. (1) CONSTRUC-
TION. Unless otherwise specified in the permit, a construction per-
mit is valid for 18 months from the date of issuance of the permit
unless the permit is revoked or suspended. The department may
extend the term of the construction permit for the purposes of
commencing or completing construction, reconstruction, replace-
ment or modification. Unless otherwise speclfled in a construc-
tion permit, the- department may only extend the term of the permit
for up- to 18 additional months beyond the original 18-month
period.” If construction, reconstruction, replacement or modifica-
tion is not completed within the term specified in the permit or any
extension granted by the: department the applicant shall apply for
a new construction permit.

(2) OperATION. The department shall specify the term of an
operation permit in the operation permit. The term of an operation
permit issued under s. 144.3925 or renewed under sub. (3) may not
exceed 5 years from the date of issuance or renewal.

(3) RENEWAL. (a) A permittee shall apply for renewal of an
operation permit. at least 12:months before the operation permit
expites The permittee shall include any new or revised informa-
tion needed to process the application for renewal.

(b) The department shall follow.the procedures in s. 144.3925
in:renewing an operation permit for a-new source, a modified

source or an existing source.
History: 1979 ¢ 34, 221; 1991 a. 302

144.398 Failure to adopt rule or issue permit or
exemption. The failui¢ to adopt a rule or issue an air pollution
control permit of the exemption or granting of an exemption from
an air pollutlon control permlt requuement does not relieve any
person from compliance with any emission limitation or with any

other provision of law
Hlswry 1979¢.34. -

144.399 Fees. (1) RULE MAKING. The department may
promulgate rules for the payment and collection of reasonable
fees for all of the. following:

(a) Application for permit. Reviewing and acting upon any
apphcatnon for a construction permit.

.. (¢) Request for exemption. Reviewing and acting upon any
request for an exemption from the requirement to obtain an air
pollution control permit.

- (2) FEES FOR PERSONS REQUIRED TO HAVE OPERATION PERMITS
(a) The department shall promulgate rules for the payment and
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collection of fees by the owner or operator of a stationary source
for which an operation permit is required. The rules shall provide
all of the following:

1. That fees collected in a year are based on actual emissions
of all regulated pollutants and any other air contaminant specified
by the department in the rules in the preceding year

2. Except as provided under par. (c), that the fees collected in
1993 are $18 per ton of each regulated pollutant.

2g. Except as provided under par. (c), that the fees collected
in 1994 are $25 per ton increased by the percentage by which the
consumer price index, as defined in 42 USC 7661a (b) (3) (B) (v),
for 1993 exceeds the consumer price index for 1989.

2r. That the fees collected in each year after 1994 are calcu-
lated by increasing the fees collected in the preceding year by the
percentage by which the consumer price index, as defined in 42
USC 7661a (b) (3) (B) (v), increased in the preceding year.

3. That fees are not based on emissions by an air contaminant
source in excess of 4,000 tons per year of each regulated pollutant,
except that, subject to par: (am), this limitation does not apply to
a major utility, as defined in s. 144.385 (2) (b), that owns or opet-
ates a phase I affected unit as listed in Table A of 42 USC 7651c.

4, That during 1995 to 1999, no fee is required to be paid
under this subsection for emissions from any affected unit under
42 USC 7651c. _

(am) The department may not charge a major utility fees on
emissions in excess of 4,000 tons per year of each regulated pollu-
tant beyond the amount necessary to recover the fees that would
have been charged for any phase I affected unit under 42 USC
7651¢ owned by that major utility if the prohibition in par. (a) 4.
did not exist. .

‘(b) The fees collected under par. (a) shall be credited to the
appropriations under s. 20.370 (2) (bg) and (8) (mg) for the fol-
lowing: R ) .

. +.:1. The costs of reviewing and acting on applications for oper-
ation permits; implementing -and -enforcing operation permits
except for court costs or other costs associated with an enforce-
ment action; monitoring emissions and ambient air quality; pre-
paring rules and materials to assist persons who are subject to the
operation permit program; ambient air quality modeling; prepar-
ing and maintaining emission inventories; and any other direct
and indirect costs of the operation permit program.

2. Costs of any-other activities related to stationary sources
of air contaminants. '

(c) The department may promulgate a rule reducing any opera-
tion permit fee required to be paid under par. (2) by small business
stationary sources to take into account the financial resources of
small business stationary sources.. - ]

(3) . ASBESTOS INSPECTION FEES. The department may promul-
gate rules for the payment and collection of fees for inspecting
nonresidential asbestos demolition and renovation projects regu-
lated by the department. The fees under this subsection may not
exceed $200 per project.. The fees collected under this subsection
shall be credited to the appropriation under s. 20.370 (2) (ei) for
the direct and indirect costs of conducting inspections of nonresi-
“dential asbestos demolition and inspection projects regulated by
the department. v o

(4) INFORMATION ON FEES. In promulgating rules under subs.
(1) and (2), the department shall provide information on the costs
upon ‘which the proposed fees are based.

(5) GROWTH" ACCOMMODATION ‘USE FEE. (a) A one-time
growth accommodation use fee shall be imposed at the time of
application upon any person who obtains a certified growth
accommodation credit under s. 144393 (7). If the amount of
credit per calendar year varies between calendar years, the amount
of the fee shall be based upon the largest annual credit for any cal-
endar year. If the person submits more than one application in any
calendar year, the fee for the application shall be based upon the
largest cumulative credit obtained for any calendar year. A feeis
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nonrefundable, except that in determining a fee for an application
in any calendar year, the department shall credit once to the person
an amount equal to any fee previously paid in the same calendar
year. All fees collected under this subsection shall be deposited
in the general fund.

(b) Except as provided in par. (d), if the amount of the growth
accommodation credit obtained by the person in a calendar year
is less than 40 tons, the amount of the fee shall be determined by
multiplying the amount of the growth accommodation credit certi-
fied to the person, expressed in tons per year, by $100 per ton.

(c) Except as provided in par. (d), if the amount of the growth
accommodation credit obtained by the person in a calendar year
is 40 tons or more, the amount of the fee shall be determined by
multiplying the amount of the growth accommodation credit certi-
fied to the person, expressed in tons per year, by $200 per ton.

(d) A stationary source which is operating without an air pollu-
tion control permit required under s. 144.391 but which can dem-
onstrate to the satisfaction of the department the ability to comply
with ss. 144.30 to 144.426 and 144.96 after obtaining a growth
accommodation credit under s. 144.393 (7) shall be required to
pay an amount from $200 to $1,000 times the amount of the
growth accommodation credit certified to the person, expressed
in tons per year. ' R

(6) UsE OF CERTAIN FEES - The department shall use moneys
collected under subs. (1) and (5) for the purposes in subs. (1) and
(5). 1f-moneys collected under subs. (1) and (5) exceed the
amounts necessary for the purposes specified in subs. (1) and (5),
the departmerit may use the excess for other activities to control

air pollution in this state. .
History: 1979 ¢c. 34,221; 1987 a 27; 1989 a. 56,1991 a 39, 269;1993a 16

144.40 Volatile organic compounds growth accom-
modation and replenishment. (1) GROWIH ACCOMMODA-
TION CALCULATION . (a) The growth accommodation for any speci-
fied year, as calculated by the department, is the predicte
emissions specified in par. (b) minus the sum of: .

1.. Net actual ‘emissions specified in par. (c);

2. Net certified accommodation credits specified in par. (d);

- 3. Net offset credits specified in par. (¢); and

4. Set asides specified in par. (f).

(b) Predicted emissions are the total predicted annual emis- -
sions of volatile organic compounds in the volatile organic com-
pound accommodation area necessary to attain and maintain the
ambient air quality standard for ozone for the year 2 years before
the specified yeat, as set forth in the plan approved by the U.S.
environmental protection agency under 42 USC 7502 (a).

(c) Net actual emissions are the total actual annual emissions
of all volatile organic compounds in the volatile organic com-
pound accommodation area for the year 2 years before the speci-
fied year as reported under sub. (2) (a) minus:

1. The sum of the annual emissions of volatile organic com-
pounds attributable .to shutdowns of facilities in the volatile
organic accommodation area during the previous year; and

2. If a rule has been promulgated under sub. (3), the sum of
the annual emissions reductions of volatile organic compounds
attributable to the sources subject to the rule promulgated under
sub. (3) during the previous yeat.

(d). Net certified accommodation credits are the sum of all vol-
atile organic compound growth accommodation credits certified
to date under s, 144.393 (7) or (8) minus the sum of the actual
annual emissions of volatile organic compounds for the year 2
years before the specified year attributable to the sources receiv-
ing volatile organic compound growth accommodation credits
certified to date under s. 144.393 (7) or (8).

(e) Net offset credits are the sum of all allowable emissions of
volatile organic compounds authorized to date attributable to
sources subject to an annual volatile organic.compounds emission
limitation that is specified in an. air pollution control permit to
operate under an emission reduction option or specified as an




Electronically scanned images of the published statutes.

2611 93-94 Wis. Stats.
emission credit under a plan approved by the U.S. environmental
protection agency under 42 USC 7502 (a) or in reports submitted
to the U.S. environmental protection agency under the plan minus
the sum of the actual annual emissions of volatile organic com-
pounds for the year 2 years before the specified year attributable
to sources subject to an annual volatile organic compounds emis-
sion limitation that is specif'ied in an air pollution control permit
to operate under an emission reduction option or sgeaﬁed as an
emission credit under a plan approved by the U.S. environmental
protection agency under 42 USC 7502 (a) or in reports submitted
to the U.S, environmental protecnon agency under the plan

(f) Set asides are:

1. Fifteen percent-of the arinual emissions of volatile organic
compounds attributable to shutdowns of facilities in the volatile
organic compound accommodatlon area since - Ianuary 1, 1987,
and

2. If arule has been promulgated under sub. (3), 15% of the
sum of the annual emissions reductions of volatile organic com-
pounds attributable, since January 1, 1987, to the sources subject
to the rule promulgated under sub. (3).

(2). ANNUAL REPORTS The department shall prepare an annual
report by January 15, which may be combined with other reports
published by the department, that:

(a) States, on a calendar year basis, the total annual emissions,
for the year 2 years before the year in which the report is prepared,
of all volatile organic compounds in the volatile organic com-
pound . accommodation area, except methylene chloride .and
methyl chloroform and other volatile organic compounds that the
department determines by rule to be compounds that do not con-
tribute to the formation of ozone in the troposphere.

(b) Includes an-annual plan for the management of the volatile
organic compounds growth accommodation and replenishment
and the growth accommodation replenishment grant program. At
a minimum, the plan shall:

1. Indicate the amount of the growth accommodatlon at the
beginning of the year.

2. ‘Indicate the likely amount of the growth accommodation
at the end of the year.

. 3.. Report the status of the development and implementation
of plans or rules under subs. (3) to (5)

4. Report if, during the prior yeat, the replenishment imple-
mentation period has expired.

(3) GROWTH ACCOMMODATION REPLENISHMENT. The depart-
ment shall: '

(a) Promulgate rules under s. 144. 42 (6) (e), relatmg to the
inspection of vehicles for tampeung with air pollution control
equipment.

(b) Promulgate rulestestricting the amount of volatile organic

compounds that may be contained in architectural coatings sold
at retail in the volatile organic compound accommodation area or
for-use by ‘a service provider-in the volatile organic._compound
accommodation area.” The department may exempt from a rule
under this paragraph one or more categories of architectural coat-
ings, based upon the type of coating or the use to which a-coating
is put, if it would be technically impractical to prohibit a category
of architectural coating. The proposed rules shall include a provi-
sion to allow for the limited sale and use of the supplies of prohib-
ited architectural coatings that retailers and suppliers in the vola-

tile organic compound area already have in stock at the time of

promulgation of the rules.

(¢) Promulgate rules xequmng persons who reflmsh auto
bodies in'the volatile organic compound accommodation area to
use.compounds, as solvents to clean painting and related equip-
ment, that do not react to form ozone in the troposphere. The pro-
posed rules-shall allow the use of cleaning solvents containing
volatile organic compounds that were purchased before the effec-
tive date of the proposed rules.

WATER, SEWAGE, REFUvSE, MINING AND AIR POLLUTION

144.403

(4) REPORT ON NEW REPLENISHMENT MECHANISMS. After expi-
ration of the replenishment implementation period, if the depart-
ment reports under sub. (2) (b) 1. or determines at any other time
that the growth accommodation is less than 3,500 tons, the depart-
ment-shall, with the advice of the department of development,
submit a report to the chief cletk of each house of the legislature
for distribution to the appropriate standing committees of the leg-
islature under s. 13.172 (3) on how to most effectively and equita-
bly replenish the growth accommodation. The report shall review
existing studies and data to evaluate the accuracy of this state’s
state implementation plan with respect to the effect of emissions
from inside and outside the volatile organic compound accommo-
dation area on the ambient air quality within the area.

(5) CONTINGENT RESTRICTIONS ON EXISTING SOURCES. If at any
time the department finds that the growth accommodation is less
than 2,500 tons and determines that it is unlikely that the growth
accommodation will éxceed 2,500 tons in the report under sub. (2)
(b) 1. for the following year because of the inadequacy of replen-
ishment activities at the time or because of facility shutdowns, the
department shall implement the rules that specify emission limita-
tions for emissions of volatile organic compounds from stationary
sources located in the volatile organic compound accommodation
area that were required to report their emissions under s. 144.96
during calendar year 1987. The emission limitations shall be
designed to ensure that the growth accommodation in the subse-
querit year is not less than 2,500 tons. The emission limitations
may not be more restrictive than the lowest achievable emission
rate. The department shall implement the emission limitations by
source category. For the purpose of this section, the department
shall determine a source category according to the type and level
of emissions. ‘' The department may also use other characteristics
which relate to air pollution to determine source categories. The
department shall implement the emission limitations based upon
ease of implementation, cost-effectiveness and the relative equity
of imposing a limitation upon a source category, given any prior
limitations of emissions imposed upon that source category. To
the extent feasible, the emission limitations shall provide affected
sources the opportunity to choose to be subject to either an annual
emission limitation or a more restrictive apphcable reasonably
available control technology rule than was in effect in 1987.

History: 1987 a 27,399; 1991 a. 302

144.401 County program. Instead of state review of
plans and specifications; the department may authorize counties
which are administering approved.air pollution control programs
to review and approve plans, specifications and permits of air con-
taminant sources being constructed, modified or operated within
the jurisdiction of these counties.

History: 1979 ¢. 34. .

144.403 Hearings on certain air pollution actions.
(1) PERMIT HOLDER; PERMIT APPLICANT; ORDER RECIPIENT ~Any

permit, part of a permit, order, decision or determination by the

department under ss. 144.391 to 144.401 shall become effective
unless the permit holder or applicant or the order recipient seeks
a hearing on the action in the following manner:

(@) Petition. The person seeking a hearing shall file a petmon
with the department within 30 days after the date of the action
sought to be reviewed.. The petition shall set forth specifically the
issue sought to be reviewed, the interest of the petitioner, the rea-
sons why a hearing is warranted and the relief desired. Upon
receipt of the petition, the depaltment shall hold a heaxmg after at
least 10 days’ notice.

(b) Hearing. The hearing shall be a contested case under ch.
227. ‘At the beginning of the hearing the petitioner shall present
evidence in support of the allegations made in the petition. Fol-
lowing the hearing the department’s action may be affirmed, mod-
ified or withdrawn.

(2) OTHER PERSONS. Any person who is not entitled to seek a
hearing under sub. (1) (intro.) and who meets the requirements of
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s. 227.42 (1) or who submitted comments in the public comment
process under s. 144.3925 (4) or (5) may seek review under sub.
(1) of any permit, part of a permit, order, decision or determination
by the department under ss. 144.391 to 144.401.

(3) MINING HEARING. Subsections (1) and (2) do not apply if
a hearing on the matter is conducted as a part of a hearing under
s. 144.836

(4) REVIEW OF DEPARTMENT DETERMINATIONS An air pollunon
control permit, part'of an air pollution control permit or determi-
nation by the department under ss: 144.391 to 144.401 is not sub-
ject to review in any civil or criminal enforcement action for a
violation of ss. 144.30 to 144.426. This subsection does not
restrict the ability of a person to challenge an admmlstratlve rule

as provided in s. 227.40 (2).
History: 1979 c. 34,221; 19852 1825.57;1991 a 302

144. 404 Machinery use. “The department may notrequire
the use of machinery, devices or equipment from a particular sup-
plier or produced by a particular manufacturer, if the required per-
formance standards may be met by machinery, devices or equip-

ment otherwise available.
Hlstory 1979 ¢ 34; 1987a 27; Stats 1987s 144 404

'144.405 Gasoline vapor recovery. (1) DEFINITIONS. In
thls section: _

@ “Gasoline dlspensmg facxl:ty means a place where gaso-
line is dispensed to motor vehicle gasoline tanks from stationary
storage tanks. =

(b) “Retail station” means a gasoline dispensing facility where
gasoline is sold at retail.

(c) “Vapor control system” means a system that gathers vapors
of organic compounds, including gasoline and benzene, released
during the operation of transfer, storage or processmg equipment
and processes the vapors to prevent their emission into the atmo-
sphere. ,

(3). RULES. (a) The department shall promulgate rules, based
on requirements under 42 USC 7511a, that require the owner or
operator of a retail station that is located in an ozone nonattain-
mentarea witha classification under 42 USC 7511 (a) of moderate
or worse to install and operate a vapor control system that is
approved by the department on the equipment that is used to dis-
pense gasoline to a motor vehicle gasoline tank or other fuel tank.

(b) ‘The department shall establish-vapor recovery efficiency
standards for vapor control systems approved under par. (a). The
department shall use nationally recognized methods to determine
the vapor recovery efficiency of vapor control systems.

(4) TMPLEMENTATION OF REQUIREMENTS. (a) The rules promul-
gated under sub. (3) shall have an effective date of November 15,
1992. The rules shall apply the requirements under sub. (3) begin-
ning on November 15, 1993, except that the requirements under
sub. (3) shall apply beginning on May 15, 1993, to retail stations
the construction of which begins after November 15, 1990.

(b). The department may not require the owner or operator of
a retail station that is located in this state to install or operate a
vapor' control system for gasoline dispensing equlpment before
November 15,1993, or, if construction of the retail station begins
after November 15, 1990, before May 15, 1993.

'(5) GraNTs. (a) The department shall develop, implement
and admmlstet a program to provide financial assistance to the
owner or operator of a retail station. Only the following costs are
ellgxble for reimbursement under the program:.

1. Costs directly incurred after August 15, 1991, for the
design, acquisition and installation of a vapor control system nec-
essary for the owner or operator to comply with the requnements
under sub. (3)‘on those portions of a retail station located in an
ozone nonattainment area with a classification under 42 USC
7511 (a) of moderate or worse that relate to a stationary storage
tank installed on or before August 15, 1991, or on those portions
of a retail station located in an ozone nonattainment area with a
classification under-42-USC 7511 (a) of moderate or worse that
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relate to a stationary storage tank installed after August 15, 1991,
that does not increase the stationary storage tank capacity of the
retail:station in existence on August 15, 1991.

(b) - An applicant who. seeks assistance under this subsection
shall submit an application in a form and manner specified by the
department and shall comply with any inspection requirements
established by the department.

-(¢) The department shall award a grant to each applicant who
submits a complete application under par. (b) for costs allowable
unider par. (a). ‘The amount of the grant may not exceed 95% of
the first $25,000 in costs and 90% of the next $15,000 in costs
incurred by the applicant. If the department promulgates a tule
under par. (e), it shall determine the costs based upon the rule pro-
mulgated under par. ().

(d) The department may not.award a grant under this subsec-
tion after June 30, 1995, or the day after publication of the
1995-97 biennial budget act, whichever is later.

- -(e) The department may determine. by rule the usual and cus-
tomary costs of each item for whicha grant may be awarded under
this subsection. The rule shall establish cost tables and shall
reflect the range of costs resulting from differences in costs of
construction, labor, equipment, supplies and other relevant factors
throughout the state. )

History: 1991 a.39; 1993 a 16

144.407 Medical waste incinerator - moratorium.
(1) In this section, “medical waste incinerator” means a facility
for solid waste treatment, as defined in s. 144.43 (7r), that burns
medical waste, as defined in's.:159.07 (7) (¢) 1. ¢cg.

(19) Except as prov1ded in sub.-(1m), (1r), (1t) or (1w), the
department may not issue an air pollution control permit for the
construction or modification of a medical waste incinerator or an
initial'license under s. 144 44.(4) for a medical waste incinerator.

(1m)" Subsection (1g) does not apply to the issuance of a
license under s. 144.44 (4) for ash management for a medical
waste incinerator that is.operating on May 14, 1992, or has an air
pollution control permit on May 14, 1992.

(1r) Subsection (1g) does not apply to the issuance of an air
pollution control permit or a license under s. 144, 44 (4) for the
construction or modification of a medical waste incinerator by one
or more hospitals, as defmed in's. 50.33 (2), clinics, as defined in
$.159.07 (7) (c) 1. a.,, or nursing homes as defined in s. 50.01 (3),
if all of the followmg apply:

(a) The construction or modification is designed to treat medl-
cal waste generated by one or more hospitals, clinics or nursing
homes that are identified in the application for the air pollution
control permlt or-the license under s. 144.44 (4) and that are
located in the county in which the medical waste incinerator is .
located or in an adjacent county in this state.

(b) - If the air pollution control permit is for modification of a
medical waste incinerator, the modification does not expand the
capacity of theiedical waste incinerator, except that if the modi-
fied medical waste incinerator replaces one or more other medical
waste incinerators that are in operatlon onMay 14, 1992, and that
are used by the hospitals, nur: sing homes or clinics identified in the
apphcatlon for the air pollution control permit, the modification
may increase the capacity of the medical waste incinerator that is
proposed to'be modified by no more than the capacity of the medi-
cal'waste incinerators that it replaces:

()" If-the-air pollution control permit is for construction of a
medical waste incinerator, the proposed medical waste incinerator
replaces one or more medical waste incinerators that are in opera-
tion on May 14, 1992, and that-are used by the hospitals, nursing
homes or clinics identified in the application for the air pollution
control permit and the. proposed medical waste incinerator does
not-have a greater capacity than the medical waste incinerators
that it replaces.

--(1%):Subsection (1g) does not apply to the issuance of an air
pollution control permit or a license under s. 144.44 (4) for the
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construction:-of a medical waste incinerator in a 4th'class city if all
of the following apply:

(a) The air pollution control permit for the proposed medical
waste incinerator replaces an air pollution control permit that was
issued. by the department before May 14, 1992, for a-medical

waste incinerator that was proposed to be constructed at the same

location but that has not been constructed before April 28, 1994.
: ,(b) The proposed medical waste incinerator does not have a
gr'eater* capacity than the medical waste incinerator that itreplaces.
(¢) The air pollution control permit for the proposed medical
waste incinerator contains an emission limit for each air contami-
nant.covered by the air pollution control per mit that is lower than
the emission limit for thatair contammant in the air pollutron con-
trol permit that is being replaced.

{1w) Subsection (1g) does not apply to the issuance of an air
pollution control permit or a license unders. 144.44 (4) for the
modification of a medical waste incinerator in operation on:May
14,1992, if the modification is designed to allow the medical

waste incinerator to achieve compliance with the federal clean air.

act or the department’s rules concerning the emission of hazard-
ous air contaminants-and does notexpand the medical waste incin-
erator’s capacrty

(2) This section does not apply “after Iuly 1,1998.
History: 1991 2. 300; 1993 2 295.

“144.41 " Local air pollutuon control = programs.
(1) After’ consultatron with incorporated unrts of Tocal govern-
-ment, any county ‘may establish and thereafter administer within

its jurisdiction; includirig incorporated areas, an air pollutron con-

trol program which:

(a) Provides by oidinance for requirements compatible with,
or stricter or more extensive than those imposed by ss. 144.30 to
144.426 and fules issued thereunder. Such ordmances shall super-
sede any existing 1ocal ordinances;

(b) Provides for the countywide enforcement of such requrre—
ments by appropriate administrative and judicial process; .

() Provides for admrnrstratrve organrzatron staff and finan-
cial and other resources necessary’ to effectrvely and effrcrently
carry out its program;

(d) May authorize mumcrpalrtres to participate inthe admrrus-
tration and enforcement of air pollutron programs; and ‘

(e) Is approved by the department as adequate to meet the
requrrements of ss. 144 30to 144. 426 and any applicable rulés
pursuant thereto. .~

2) Any county may consult with regronal plannrng commrs-
srons and may administer all o part of its air pollution control pro-
gram in cooperation wrth one or more other counties or mumcrpal-
ities. Performance by or on behalf of a county pursuant to such
cooperative undertaking shall be considered to be performance by
the county for purposes of this section.

(3) If the department ‘finds -that the location, character or
extent of particular concentrations of population, air contaminant
sources, the geographic, topographic or meteorological consrder-
ations, or any. combinations thereof, are such as to make impr acti-
cable the maintenance of appropriate levels of air quality withiout
ait area—wide air pollution control program, the department may
determrne the boundarres within which such program is necessary
and require it.”

(4) (a) If the department has reason to believe that a program
in force pursuant to-this section is inadequate to prevent and con-
trol air pollution in the jurisdiction to which such program relates,
or'that such program is being adininistered in a manner inconsist-
ent with the requirements of ss. 144.30 to 144.426, the department
shall, on due notice, conduct a hearing on the matter

(b) If; after such hearing, the department determines that a pro-
gram is inadequate to prevent and control air pollution in the
county to which such program relates, or that such program is not
accomplishing the purposes of ss. 144.30 to 144.426, it shall

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

144.42

require that necessary corrective measures be taken within a rea-
sonable period of time, not to exceed 60 days. .

(¢) 1If the county fails to take such necessary- corrective action
within the time required, the department shall administer within
such county all of the regulatory. provisions of ss. 144.30 to
144.426. Such air pollutron control program shall supersede all
county air pollution regulations, ordinances and requirements in
the affected jurisdiction.

(5) Any county in which the department administers its air
pollution control program under sub. (4) may, with the approval
of the department resume a county air pollution control program
whrch meets the requrrements of sub. (1).

*(6) Nothing in ss. 144.30 to 144.426 supersedes the jurisdic-
tion of any county air pollution control program in operation on
July 26, 1967, but any such program shall meet all requirements
of ss. 144.30 to 144.426 for a‘county air pollution control pro-
gram. - Any approval.required from the department shall be
deemed granted unless the department takes specrfrc action to the

contraty.
History: 1973 c. 90; 1979c 345 2102 (39) [€4)

144.42 Motorvehicle emissions limitations; inspec-
tions, (1) DEFINITIONS. As used in'this séction, unless the con-
text requrres otherwise: ‘

(a) “Federal act” means the federal clean air act, 42 USC 7401
et seq., and regulations issied by the federal efivironmental
protectron agency under that act. .

(b) “Motor vehicle” has the meanrng designated under s.
340, 01 (33). !

(2) LIMITATIONS. The department shall adopt rules specifying
emissions limitations for all motor vehicles not .exempted under
sub. (5). - The limitations may be different for each size, type and
year of vehicle engine affected and may not be more stringent than
those required by federal law at the time of the vehicle’s manufac-
ture. The limitations shall be adopted and. periodically revised
upon ¢ consideration of the following factors:

(a) The emissions reductions necessary to achieve federally
mandated ambient air quality standards by any deadline estab-
lished by the federal act and to maintain those standards after any
deadline established by the federal act.

..(b)'The emissions levels attainable by reasonable preventive
maintenance - practices relating ‘to installed emission control
equipment and devices for each model year, size, and type of motor
vehicle affected. -

(c) The requirements for eligibility for a manufacturer s war-
ranty under section 7541 (b) of the federal act.

(d) The requirements of the federal act

(3) COUNTIES WHERE INSPECTIONS REQUIRED If the department
finds that air quality within a county will not meet one or. more
applicable primary or secondary ambient air quality standards by
any deadline established by thefederal act, or that these standards
will not be maintained in the county after any deadline established
by the federal act and that rnspectron of emissions from motor
vehicles in any part of the county is requrred by federal law to
attain or maintain these standards, the department shall certify this
frndrng to the department of. transportation.

-(8) TERMINATION If the department finds that air qua]rty
wrthrn a county specified in a certification under-sub. (3) has
attained all applicable ambient air quality standards and that these
standards will be maintained in the county or that contzol of motor
vehicle emissions is no longer required by federal law for attain-
ment and maintenance of :these standards, the department shall
notify thé department of transportation that the county is with-
drawn from the certification under sub. (3). ‘

(5) EXEMPTIONS. Emrssrons limitations promulgated under
sub. (2) do not apply to the followrng motor vehicles:

(a) A motor vehicle of a model year of 1967 or earlier.
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(b)" A motor vehrcle regrstered at a gross weight exceeding

8,000 pounds -
NOTE: Par. (b) is repealed and recreated eff. 7-1-95 by 1993 Wis. Act 288 to

read:- .
(b) A motor vehicle with a gross vehicle weight rating exceeding 14,000
pounds, as determined by the manufacturer of the vehicle.

" (c) A motor vehicle exempt from registration under s. 341.05,
except that a motor vehicle owned by the United States is not
exempt unless it comes under par. (a), (b), (d), (¢), (), (g) or (h)

d A motor vehicle powered by diesel fuel. i

(e) A new motor vehicle not previously registered in any state.

(f) A motor vehicle for which inspection, in the judgment of
the department is not a cost effective method for attaining and
marntarmng air qualrty

(8 A moped as defined in s. 340 01 (29m).

(h) A motorcycle as defined in:s. 340 01 (32).

."{6) TAMPERING WITH POLLUTION CONTROL SYSTEM OR MECHA-
NISM. (a) Definitions. As used in this subsection: .

1. “Air pollution control equipment” means any equipment
or feature which constitutes an operational element of the air
pollution control system or mechanism of a motor vehicle.

3. “Tamper means to drsmantle toremove wrthoutreplacmg
with an identical or comparable tested replacement device or to
cause to be inoperative any air pollution control equipment.

(b) Prohzbmon Except as permrtted or authorrzed by rule of
the department, no person may fail to‘maintain in good workrng
order or may tamper with air pollution control equipment.

(¢) Ineligibility for motor vehicle registration. 'Except as per-
mitted or authorized by rule of the department, if any person tam-
pers with the air pollution control equipment of a motor vehicle,
that vehicle is ineligible for motor vehicle registration until the air
pollution control équipment is replaced, repaired or restoréd to
good working order:

(d) Suspenszon or cancellation of motor vehicle registration.
Except as permitted or authorrzed by rule of the department, if the
owner of a motor vehicle tampers with or causes or knowrngly
permits any person to tamper with the air pollution control equip-
ment, the motor vehicle registration for that vehicle may be sus-
pended or-canceled in addition to any other penalty provided by
law.

'(e) Rule-making. The department shall promulgate rules that
specify the requirements for the inspection of motor vehicles for
the oécurrence of tampering with air pollution-control-equipment.

History: 1971 ¢ 164s 81;1977¢.29s. 1654 (7) (b); 1979 ¢ 345.2102 (39) (g);
1979 ¢ 274; 1981.¢. 390; 1983 a 243; 1987 a 27; 1991 a. 39; 1993 a. 288,

144.421 Emission of ozone~depleting substances.
(1) DeriNiTION. In this section, “class T substance” has the mean-
ing givenin42 USC76713). = .~

'(2) MEDICAL STERILIZERS * (a) The department shall evaluate
the progress toward eliminating the use of class I Substarices in
medical sterilizers. The department shall complete the evaluatron
no later-than August 1, 1994

" (b) Based on the results of the evaluation under par. (a), the
department shall promulgate a'rule that prohibits the use of class
I substances in medical sterilizers or, if no adequate substitute for
class I substances is available, requires persons who operate medi-
cal ‘sterilizers 'that use class I substances to achieve the lowest
achrevable érnission tate for class'I substances.

(3) SOLVENTS The department shall advise persons who use
class I substances as solvents on ways to eliminate that use.

(4) CI TATIONS The department may ‘follow the procedures for
the issuance of a citation under ss. 23 50 to 23.99 to collect a for-
feiture for a violation of sub. (2) }

(5) PENALTIES Any person who vrolates sub. (2) shall be
required to forfeit not less than $250 nor more than $1,000. Each
day of violation constitutes a separate offense

History: 1993 a 243
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144.422 Recovery of ozone-depleting refrigerants.
(1) DermniTioN. In this section, “ozone—depleting refrigerant”
has the meaning given in s. 100.45 (1) (d). ‘ ,

(2) SALVAGING REFRIGERATION EQUIPMENT After June 30,
1992, exceptas provided in sub. (2m), no person, including a state
agency, as definedins. 234.75 (10), may perform salvaging or dis-
mantlmg of ‘mechanical vapor compression refrigeration equip-
ment in the course of which ozone—depleting refrigerant is or may
be released or removed unless. the person certifies all of the fol-
lowing to the department:

.(a) That the person uses equipment that is approved by.the
department to transfer ozone—~depleting refrigerant from mechani-
cal vapor compression refrigeration equipment into storage tanks
whenever it performs those activities. -

(b) That the individuals who use the equipment under par. (a)
have, or are under the supervision of individuals who have,. the
qualifications established under sub. (3) (a) 1.

-(2m) SCRAPMETAL PROCESSORS (@) In this subsection, “scrap
metal processor” has the meaning given-in s. 84.31(2) (h) :

(c) After June 30, 1992, except as provided ifi par. (d), any per-
son who sells, gives or transports mechanical vapor compression
refrigeration equipment to a scrap metal processor shall do all of
the following:

1. Transfer ozone—depleting refrigerant from the mechanical
vapor.compression refrigeration equipment into a storage tank as
provided in sub, (2)(a) and (b) or obtain and possess documenta-
tion that. another person performed that transfer .

2. Provrde documentation to the scr ap metal processor that it
has complred with subd. 1.

(d) Paragraph (c) does not apply to a person who sells, gives
or transports mechanical vapor. compression refrigeration.equip-
ment to a scrap metal processor that agrees in writing to transfer
the ozone—depleting refrigerant into a storage tank as provided in
sub. (2).(a) and (b).

(2r) RELEASE. (a) During the salvagrng, drsmantlmg or trans-
porting of mechanical vapor compression refrigeration: equip-
ment, no person may knowingly or negligently. release ozone—
depletrng refrigerant to the environment, éxcept for minimal
releases that occur as aresult of efforts to transfer ozone—depletrng
refrigerant into storage tanks.

(am) No person may knowrngly or negligently release froma
storage tank to the environment ozone—depleting refrigerant that
was removed during the salvagrng, dismantling or transporting of
mechanical vapor compression refrigeration equipment, except
that this paragraph does not apply to minimal releases. that occur
as a result of efforts to transfer ozone~depleting refrigerant into
mechamcal vapor compressron refrrgeratron equrpment or other
storage tanks.

(b) Any person who transports for purposes of salvagmg or
dismantling, mechanical vapor compression refrigeration’equip-

ment that contains ozone—depleting refrigerant shall certify to-the
department ‘that it complies with par. (d), except that this para-
graph doesnot apply to an rndrvrdual who transpotts his or her per-
sonal mechanical vapor compressron refrigeration equipment,

). DEPARTMENT DUTIES The department shall do all of the
foliowing:

(a) Promulgate rules for the admmrstratron of thrs section
including establishing all of the following: .

-1. Qualifications, which may include trarnmg or certrfrcatron
requirements; for individuals who use equipment to transfer
ozone—depleting refrigerant from mechanical vapor compression
refrigeration equipment into storage tanks.

2. Fees to.cover the cost of admrnrstermg subs. (2), (2m) and
(2r) (b).

(b) “Approve equipment for the transfer of ozone—depleting
refrigerant from mechanical - vapor compressron refrigeration
equipment into storage tanks.
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(3e) DepaRTMENT POWERS. The department may promulgate
rules-providing that any portion of sub. (2), (2m) or (2r) applies
with respect to 2 substance uséd as a substltute for an ozone—
depleting substance.

(3m) CITATIONS - 'The department may follow the procedures
for the issuance of a citation under ss. 23.50 to 23:99 to collect a
forfeiture for a violation of-sub. (2); (2m) (c).or (2r).

:(4) PENALTIES (a):*Any person who violates-sub. (2) shall be
required to forfeit not less than $100 nor more than $1,000. Each
act of salvaging or dlsmantlmg in violation of sub. (2) constitutes
a violation.

(b)- Any person who violates sub:(2m) (c) shall be requued to
forfeit not less than $100 nor more than $1,000. Each sale; giving
or transporting in violation of sub. (2m) (c) constitutes a violation.

(c) Anyperson who violates:sub. (2r) shall be required to for-
feit not less than $100 nor-more than $1,000. Each release in viola-

tion of sub. (2r) constitutes a violation::
Hlstory l989a 284; 1991 a 97; 199’3a 243

1 44, 423 V|olat|ons enforcement (1) (a) Ifthe depart—
menthas reason tobelieve that a violation of ss. 144.30 to 144.426
or 144.96 or-any rule promulgated or special-order, plan approval
or permit issued under thosesections has occurred, it may:

+1.-Cause written notice to be served upon the alleged violator.
The notice shall specify the alleged violation; and contain the find-
ings of fact on which the charge of violation is based. The notice
may include an order that necessary corrective action be taken
within & reasonable time. ‘This ordér shall' become effective
unléss, no later than 30 days after the date the notice and order are
served, the person named i the notice and'order requests in writ-
ifig a-hearing before the department. Upon such request, the
department shall after due notice hold a hearing. Instead of an
order; the department may require that the-alleged violator appear
before:the department for a hearing at a time and-place specified
in the notice and answer the charges complained of; or

2. -Initiate action under §. 144.422 (4)-or 144.426:

(b) If after such hearing the department finds that a violation
has occurred, it shall affirm or modify its order previously issued,
ot issue an appropriate order for the prevention, abatement or con-
trol of the problems involved or for the taking of such other correc-
tive.action as may be appropriate. - If the department finds that no
violation has oceurred, it shall rescind its order. Any order issued
as:part of a notice or after hearing may prescnbe one or more dates
by-which necessary action shall be taken in preventmg, abating or
controlling the violation. :

(2) The notice under sub. (1) (a) L. fot an alleged violation of
rules promulgated under s.144.405 (3) may include a tag or other
notice placed on‘the'dispensing equipment that is alleged to be in
violation of rules promulgated under s. 144.405 (3). .

History:1971.c 125s,522(2); 1977 c. 377,1979¢.345:980h; 1979 ¢ 2215 2202
(39) Stats 1979s 144. 423 1989a 284 199! a.39

- 144, 424 Emergency procedure (1) If the secretary
fmds, that a generahzed ¢ondition of air pollution exists and that
it creates an emergency requiring immediate action to protect

-~ huinan' health or safety, he or she, shall order persons causing or
contributing to the air pollutlon to réduce or discontinue immedi-
ately'the emission of air contariinants, and such order shall fix a
place and time, not later than:24 hours thereafter, for a hearing to
beheld before the department. Not more than 24 hours after the
commencement of-'such-hearing, and without adjournment
thereof; the natural resources boaxd shall aﬂum, mod1fy or set
‘a51de the-order of the secretary. -

(2) In the absence of a- generahzed condmon of air pollution
fof the type referred to in-sub: (1), if the secretary finds that emis-
sions from thié-operation of one or more air contaminant solirces
is causing ‘imminent danger to human health or safety, hé or she
‘ay order the persons responSIble for'thé operations in question

“toreduce or discontiniie emissions immediately, without regard to
“s: 144423 “In such event, the requirements for hearing and affirm-
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ance, modification or setting aside of orders set forth in sub. (1)

shall apply.
History: 1979 c. 34. 58 983m, 2102 (39) (g); 1979 c. 176, Stats. 1979 s. 144.424.

- 144.426 Penalties for violations relating to air poilu-
tion. (1) Exceptas providedins. 144.421 (5) or 144.422 (4), any
person who violates ss: 144.30 to 144.426 or any rule promul-

gated, any permit issued or any special order issued under those

sections shall forfeit not less than $10 or more than $25,000 for
each violation. Each day of continued v1olatlon is a separate
offense.

(2) (a) Exceptas provided in par. (b), any person who inten~
tlonally cominits an act that violates, or fails to perform an act
required by, ss: 144:30 to 144.426, except s. 144.422, or any 1ule
promulgated; any permit issued or any special order issued under
those sections, except s: 144.422, shall be fined not more than
$25,000 per day of v1olat10n or 1mpr1soned for not more than 6
months or both.~

(b) If the conviction under par: (a) is fora v1olat10n committed
after another conviction under par. (a), the person shall be fined
not more thari $50,000 per day of violation or imprisoned for not

more than 2 years ot 'both.
History: 1979 ¢: 34; 1989:a. 284, 289; 1993 a. 243.

SUBCHAPTER 1V
SOLID WASTE, HAZARDOUS WASTE AND REFUSE

144.43 Solid waste; definitions. Asused in ss. 144.43
to 144.47 unless the context requires otherwise:

(1) “Affected municipality” means:

(a) A town, city, village or county in which all or a pomon of
a solid waste disposal facility or a hazardous waste facxhty is or
is proposed to be located; and

(b) A town, city, village or county whose boundary is within
1,200 feet of that portion of the facility designated by the applicant
for the disposal of solid waste or the treatment, storage ot disposal
of hazardous waste in the feasibility report under 5. 144.44 (2)
excluding buffers and similar areas.

(1m) “Closing” means the time at which a solid or hazardous
waste facility ceases to accept wastes, and includes those actions
taken by the owner or operator to prepare the facility for long—
term care and to make it suitable for other uses.

(2) “Hazardous waste” means any solid waste identified by
the department as hazardous under s. 144.62 (2) (b).

- (2d) “Hazardous waste disposal” has the meamng specified
for disposal under s. 144.61 (3).

(2h) “Hazardous waste facility” has the meaning specified
under s. 144.61 (Sm).

(2p) “Hazardous waste storage’ has the meaning specified for
storage undeér s. ‘144.61 (10).

(2t) “Hazardoys waste treatment” has the meamng specified
for treatment under s. 144.61 (13).

(2w) “Landflll” means a solid waste facility for solid waste
disposal.

(3) ‘Tfena—tezm care” means the routme care, maintenance
and momtormg of a solid or hazardous waste facility following
closing of the facility.

(3m)’ “Mumc1pa1 waste landfill” means a solid waste disposal
fac111ty that is not one of the following:

(a) A solid waste disposal facility designed exclusively for the
disposal of waste generated by a pulp mill, paper mill, foundry,
prospecting or mining operation, electric or process stéam gener-
ating facility or demolition activity.

*(b)- A hazardous waste disposal facility.

(4) “Refuse” means combustible and noncombustible rub-
bish, including, but not limited to, paper, wood, metal, glass, cloth
and products thereof; litter and street rubbish, ashes; and lumber,
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concrete and other debris resulting from the construction or demo-
lition of structures.

(4g) “Resource conservation and recovery act” means the
federal resource, conservation and recovery act, 42 USC 6901 to
6991i, as amended on Novémber 8,.1984.

- (4r). “Solid waste disposal”- means the drscharge, deposrt
m]ectron, dumpmg or placing of any solid waste into or on any
lanid or water. This term does not include the transportation, stor-
age or treatment of solid waste.

(5) “Solid waste facility” means a facrlrty for solid waste treat-
ment,’ solid waste. storage or solid waste disposal, and includes
commercial,industrial, municipal, state and. federal establish-
ments or-operations such as, without limitation because of enu-
meration, sanitary landfills, dumps, land disposal sites, incinera-
tors; transfer stations, - storage - facilities;: ‘collection and
transportation services-and processing, treatment and recovery
facilities. This term includes the land where the facility is located.
This term does not include a facrlrty for the processing of scrap

iron, steel or nonferrous metal using large machines to. produce a

piincipal product of scrap metal for sale or.use for:remelting pur-
poses. This term does not include a facility which uses large
machines to sort, grade, compact or bale clean wastepaper, fibers
or plastics, not mixed with other solid waste, for sale or use for
recycling purposes. This.term does not include an auto junk yard
or scrap metal salvage yard.

(6) “Solid waste management” means-planning, organizing,
financing, and implementing programs.to effect the reduction,
storage, collection, transporting, processing, reuse, recycling,
compostrng, energy recovery from or final disposal of solid
wastes in a sanitary, nuisance—free manner.

(7) “Solid waste management plan” means a plan prepared to
provrde for solid waste management.

(79) “Solid waste storage” means the holding of solid waste
for a temporary period, at the end of which period the solid waste
is, to be treated or disposed.

(7r) “Solid waste treatment” means any method technique or
process which is designed to change the physical, chemical or bio-
logical character or composition of solid waste.. “Treatment”
includes incineration.

(8) “Termination” means the final actrons taken by an owner
or -operator-of :a-solid or hazardous waste facrlrty when formal

responsibilities for long~term care cease. -

History:-1979 c. 34 ss. 978k, 9841d; 1981 ¢ 374 ss. 20 to 27, 148 1983 a.425,
426; 1987 a 384;1989a 335.
~ Violation of rules promulgated under 144.43 and' 14444 does niot give rise to pri-
vite right of action Fortier v. Flambeau Plastrcs, 164 W (2d) 639 476 NW (2d) 593
(Ct. App. 1991) I

'144.431 Solid waste; powers and dutles. (1) The
department shall:

(a) Promulgate rules rmplementrng and, consrstent with ss.
144,43 to 144.47.

(b) Encourage voluntary cooperatron by per sons and affected
groups to Aachieve the purposes of ss. 144.43 to 144 47. .

(c) Encourage local units of govemment to handle sohd waste
disposal problems within their respective jurisdictions and on a
regional ‘basis, and provide technicai and consultative assistance
for that purpose.

(d) Collect and disseminate information and conduct educa-
tional and training programs relating to the pur poses of ss. 144.43
to 144.47.

RO Organrze a comprehensive . and rntegrated program to
enhance the quality, management and protection of the state sland
and water resources. .

(f) Provide technical assistance for the closure of asolid waste
disposal facility that is a nonapproved facility, as defined in s.
144.441 (1) (¢). L .

- {2) The department may:
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(a) Hold hearings relating to any aspect of the administration
of ss. 144 43 to 144.47 and, in connection therewith, compel the
attendance of witnesses. and the production of evidence.

(b) Issue orders to effectuate the purposes of ss. 144.43 to
144 .47 and enforce the same by all approprrate administrative and

judicial proceedings. .

(c) Securer necessary scientific, technical, administrative and
operational services;; mcludrng laboratory facrlrtres, by contract or
otherwise :

(d) Advise, consult contract and cooperate with other agen-
cies of the state, local governments, industries, other states, inter-
state or interlocal agencies, and the federal government, and with
interested persons or groups.

(¢) Inspect solid waste facility construction projects to deter-
mine compliance with ss. 144.43 to 144.47 and rules promulgated

and licenses issued under those sections.
History: 1979 ¢. 34; 1987 a 27; 1989 a. 335

144.432 Federal aid. Subdivisions of this state and inter-
local dgencies may make application. for, receive, administer and
expend any federal aid for the development and administration of
programs related to solid waste facilities:if first. submitted to and
approved by the department. The department shall approve any
such application if it is consistent with the purposes of ss. 144.43
to. 144.47 and any other applicable requrrements of law. -

History: 1979 ¢. 34; 1981 ¢ 3745.148. - .

) 144.433 o Confrdentlalrty ‘of records. (1) RECORDS
Except as provided.under sub. (2), any records or other informa-
tion furnished to or obtained by the department in the administra-
tion of ss. 144.43 to 144,47 and 144.96 are publrc records subject
tos: 19.21.

@) CONFIDENTIAL RECORDS (a) Applzcanon 1. Anowneror
operator of a solid waste facility may seek confidential treatment
of any records or other information furnished to or obtained by the
department 'in the administration of ss. 144.43 to.144.47 and
144.96.

2. A licensed hauler who transports solrd waste to-a facility

-listed in s. 144.453 (1) may seek: confidentjal treatment.of infor-

mation submitted under s. 144.453 (1) (d).--

(b) Standards for granting confidential status. Except as pro-
vided under par; (¢), the-department shall grant confidential status
for any records or information received by the department and cer-
tified by the.owner or operator of the solid waste facility or by the
licensed hauler as relating to production or sales figures or to pro-
cesses or production unique to the owner or-operator of the solid
waste facility or-which would tend to adversely affect the competi-
tive position-of the owner or operator if made public.

(c) Emission data; analyses and summaries. ‘The department
may not grant confidential status for emission data: - Nothing in
this subsection prevents the department from using records and
other information in compiling or publishing analyses or summa-
ries relatrng to.the general condition of the environment. if the
analyses or.summaries do not identify a specific owner or operator
or the analyses or summaries do not reveal records or-other infor-
mation granted. confrdentral status,

(d) Useof conﬁdemzm records. Except.as pIOVruad under par.
(c)and this paragraph, the department or the department of justice
may use records and other information granted confidential status
under this subsection only in the administration and enforcement
of'ss: 144.43 to 144.47 and 144.96. The department orthe depart-
ment of justice may release for general distribution records and
other information granted confidential status under this subsec-
tion if the owner or operator expressly agrees to the release. The
department or the department of justice may release on a limited
basis records and other information granted confidential status
under this subsection if the department or the department of jus-

tice is directed to take this-action by a judge or hearing examiner

under an order which-protects the confidentiality of the records or
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other information. 'The department or the .department of justice
may release to the ‘U.S. environmental protection agency, or its
authorized representative, records and other information granted
confidential status under this subsection if the department or the
department of justice includes in each release of records or other
information a request to the U.S. environmental protection
agency, or its authorized representative, to protect the confidenti-
ality of the records or other information.

33?istory: 1979 ¢. 34; 1979 ¢ 221's 2202 (39); 1981 c.374; 1987 a 384; 1989 a.

144.434 Inspections. Any officer, employe or authorized
representative of the department may enter and inspect any prop-
erty, premises or place on or at which a solid waste facility is
located or is being constructed or installed, or inspect any tecord
relating to solid waste management of any person who generates,
transports, treats, stores or disposes of solid waste, at any reason-
able time for the purpose of ascertaining the state of compliance
with ss: 144.43 to 144.47 and rules promulgated under those sec-
tions. No person may refuse entry or access to any officer,
employe or authorized representative of the department who
requests entry for purposes of inspection, and who presents appro-
priate credentials. No person may obstruct, hamper or interfere
with any such inspection. The department if requested shall fur-
nish to the owner or operator of the premises a report setting forth
all facts found which relate to compliance status.

History: 1979 c. 34; 1981 ¢ 374 5. 148; 1987 a. 384; 1993 a 491

144.435 Solld _waste management standards.
(1) The department shall promulgate rules establishing minimum
standards for the location, design, construction, sanitation, opera-
tion, monitoring and maintenance of solid waste facilities. 'Fol-
Jowing a public héaring, thé department shall promulgate rules
relating to the operation and maintenance of solid waste facilities
as it deems necessary-to ensure compliance and consistency with
the purposes of and standards established under the resource con-
servation and recovery act, except that the rules relating to open
burning shall be consistent with s. 144.436. The rules promul-

gatedunder this subsection shall conform to the rules promulgated .

under sub. (2).

'(2): With the advice and comment of the metallic mining coun-
cil, the department shall promulgate rules for the identification
and regulation of metallic mining wastes. The rules promulgated
to identify metallic mining wastes and to regulate the location,
design, constructron, operatron ‘and maintenance of facilities for
the disposal of metallic mining wastes shall be in accordance with
any or all of the provisions under this chapter and chs. 30 and 147.

The rules shall take into consideration the special requirements of

metallic mining operations in the location, design, construction,
operation and maintenance of facilities for the drsposal of metallic
'mrnmg wastes as.well as any special envrronmental concerns that
will arise as a result of the-disposal of metallic mmrng wastes. In
promulgatmg the rules, the department shall give consideration to
research, studies, data and recommendations of the U. S. environ-
mental protection agency on the subject of metallic mining wastes
arising from the agency’s efforts to 1mplement the resource con-
servation and recovery act.

(3) (a) The department shall, by rule, establish a program for
the certification of persons participating in or responsible for the
operation of solid waste disposal facilities. The department ¢ shall
do all of the following:

1..-Identify those persons or posrtrons rnvolved in the opera-
‘tion of a solid waste drsposal facrlrty who are requrred to obtain
,certrﬁcatron

:2.-Establish the requrrements for and term of initial certrfrca—
tion and requrrements for recertification upon exprr ation of that
term.’-At a: minimum, the department shall require applrcants to
complete a program of training and passa an examination in order
to receive initial certification.
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3. Establish different levels of certification and requirements
for certification for different sizes or types of facilities, as the
department determines is appropriate.

4. Impose fees for the oper ator training and certification pro-
gram.

5. Re_qurre that theré be one or more certified operators on the
site of a solid waste disposal facility, except for a facility designed
for the disposal of high—volume industrial waste, as defined in s.
144.44 (T) (a) 1, at all times durrng the facility’s hours of opera-
tion.:

“(b) The department ‘may notapply the requirements estab-
lished under par. (a) to a nonapproved facility, as defined in s.
144,441 (1) (c), until January 1, 1992.
~ (c) The training required under par. (a) 2. may be conducted
by the department or by another person with-the approval of the
department.

(d) The department may suspend or revoke a solid waste
disposal facility’s operating license if persons at the facility fail to
obtain ceitification required under par. () 1. or for failure to have
a certrfred operator on the site as required under par. (a) 5.

(e) ‘The department may suspend ot revoke an operator’s certi-
frcatron for failure to comply with ss, 144.43 to 144.47, rules pro-
mulgated under those sections or condrtrons of operation made
applicable to a solid waste drsposal facrlrty by the department.

(4). (a)- No person engaged in the construction, operation or
maintenance of a solid waste disposal facility or hazardous waste
disposal facility may dismiss, discipline, demote, transfer, repri-
mand, harass, reduce the pay of, discriminate against or otherwise
retaliate against any employe, or threaten to take any of those
actions, because the employe reported to any supervisor,
appomtrng authority, law enforcement official, member of the
governing body of the local governmental unit in which the solid
waste disposal facility or hazardous waste disposal facility is
located or the department any information gained by the employe
which the employe reasonably believes demonstrates a violation
of ss. 144.43 to 144 47 or rules promulgated under those sections.

(b) Paragraph (a).does not restrict the right of an employer to
take appropriate disciplinary action against an employe who
knowingly takes an untrue statement or discloses- information
the drsclosure of which is expressly prohibited by state-or federal
law.:;

~{c) 1. Any employe who belreves that his.or her rights under
par. (a) have been violated may, within 30 days after the violation
occurs or the employe obtains knowledge of the violation, which-
ever is later, file a written complaint with the department specify-
ing the nature of the retaliatory action.or threat of retaliatory action
and requesting relief. The: department shall investigate the com-
plaint and -shall determine whether there. is probable cause to
believe that a violation of par:(a) has occurred.. If the department
finds that probable:cause exists,it shall attempt to resolve the
complarnt by conference, conciliation or persuasion. - If the com-
plaint is not resolved, the department shall proceed with notice
and a contested case hearrng on the complarnt as provided in ch.

227, The hearing shall be held within 60 days after receipt of the

complaint by the department unless the parties to the proceedrng
agree otherwise. N

2. The department shall rssue its decision and order on the
complarnt within 30 days after the. hearing. If the department finds
that a violation of par. () has occurred, it may order the employer

to take action to remedy the effects of the violation, including rein-

stating the employe, providing back pay to the employe or taking
disciplinary action against employes responsible for the violation.

> (d) This subsection does not limit-other protections or reme-
dies ‘available to an-employe, including those granted by ordi-

nance, statute, rule, contract or collective bargaining agreement.

History: 1975 ¢ 83; 1977 ¢. 377; 1979c. 34 ss. 9841b, 2102 (39) (g); Stats. 1979
5.144.435;1981 c. 86 s 71; 1981 ¢: 13741983 a. 410; 1989 a. 335; 1991 a 32.
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144.436 Solid waste open burning standards.
(1) As used in this section:

" (a) “Air curtain destructor” means a solid waste disposal oper-
ation that combines a fixed wall open pit and a mechanical air sup-
ply which uses an excess of oxygen and turbulence to accomplish
the smokeless combustion of clean wood wastes

(am) “Household wasté” means any solid waste derived from
a household, hotel, motel, bunkhouse, ranger station, crew quar-
ters, campground, picnic ground or day—use recreation area.

(b) “Open burning” means the combustion, except in a prop-
eily operated air curtain destructor, of solid waste if that combus-
tion lacks.any of the following:

1. Control of combustion air to maintain adequate tempera-
ture for efficient combustion.

2. Containment of the combustion reaction in an enclosed
device to provide sufficient residence time and mixing for com-
plete combustion.

3. Control_of the emission of the combustion products.

. (¢) “Population equivalent” means the population equal to the
sum of the population of the geographical area based on the most
recent census data, or department of administration census data
used for tax sharing puiposes, plus the seasonal population not
included in the census data, plus one person per 1,000 pounds per
year of industrial, commercial and agricultural waste.

(2) The department shall grant licenses for the open burning
of solid waste at the licensee’s solid waste disposal facilities if:

(a) The open burning operation serves a population equivalent
of less than 10,000 or, if the operation is controlled by more than
one municipality, a population equivalent of less than 2,500 for
each additional controlling municipality. The department shall
give consideration to seasonal variations in populatron in granting
partial yearly burning exemptions.

(b) All portions of the licensed operation are greater than one—~
fourth mile from any residence or place of public gathering, or
wiitten consent is obtained from all residents and propnetors
within one—fourth mile thereof.

() The 6pen burning does notinclude the burning of wet com-
bustible rubbish, garbage; oily substances, asphalt, plastic or rub-
ber products and, if the open-burning operation serves a popula-
tion equivalent of more than 2,500 the open burning includes only
wood and-paper which is separated from other-solid waste.

(d) The open burning operation is supervised by an attendant.

{e): The open burning operation is accomplished in a nuisance~
free'manner and does not create hazards for adjacent properties.

Y (f) 'Adequate firebreaks are provided and provisionis made to
obtarn the services of the local fire protection agency if needed.

(g) The ‘open burning operation is not in violation of any fed-
eral air pollutron control or municipal solid waste regulations, or
any state air pollution control rules requrred to be adopted under

applrcable federal statutes or regulations.
‘History: 1975 c. 83; 1979 ¢34 s 9841f; Stats. 1979 s. 144.436; 1981 ¢ 374 ss
31m, 315,:148; 1993 2. 135. . ‘

144 437 SOlId waste management. (1) Each county
board mdlvrdually or Jomtly with another county board may pre-
'pare and adopt acounty solid waste managemem plan consistent
with state criteria.

(2) All county plans shall be submitted to the department for
Teview. Within 90 days after submittal, the’ department shall
‘approve or disappiove the plans.- During its review, the depart-
ment shall consult with the appropriate regional planning com-
rhission or other plannmg agency to determine whether any facil-
ity use and operatron isin conﬂrct wrth any plans adopted by such
agency.’

(3) The department shall by rule adopt county solid waste
managerenit criteria for the development of the plans permitted

under this section.
- History: 1971¢.:130; 1973 c. 305 1975c 20;1977.c. 377 1979 ¢. 34 5. 9841t;
Stats. 1979 5. 144.437; 1981 ¢ 3745..148; 19833 27 .
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144.438 Exemption for certain alcohol fuel produc-
tion systems. (1) DEFINITIONS. As used in this section:

(a) “Distillate waste product’” means solid, semisolid or liquid
by-products or wastes from the distillation or functionally equiva-
lent process of an alcohol fuel production system.

(b) “Environmentally sound storage facility’ means a facility,
including a holding lagoon, which is used to store distillate waste
products so that no waste products from the facility enter or leach
into the waters of the state.

(c) “Private alcohol fuel production system’ means an alcohol
fuel production system from which no alcohol is sold and. from
which all the alcohol is used as a fuel by the owner.

(2) ExemprioN. - No permit, license or plan approval is
required under this chapter for the owner of a private alcohol fuel
production system to establish, construct or operate a system for
the treatment, storage or disposal of distillate waste products if the
distillate waste product is stored in an environmentally sound stor-
age facility and disposed of using an environmentally safe land
spreading technique and the storage, treatment or disposal is con-
fined to the property of the owner.

History: 1979 ¢ 221

'144.439 Solid waste storage. No person may store or
cause the storage of solid waste in a manner whrch causes environ-

mental pollution
History: 1981 ¢ 374,

144.44 Approval process; operating license.
(1) DEerINITIONS  As used in this section:

(a) “Approved facrlrty” has the meaning given in s. 144.441
( D@

(am) “Class 1 proceedrng” has the meanmg specified under s.
227.01 (3) (a).

(b) “Contested case” has the meaning specrfred under s. 227.01
(3).

'(bm) .“Ha‘zar‘dous constituent” means any constituent desig-
nated by the department under s. 144.62 (2) (c).

(¢) “Informational hearing” means a hearing conducted under
s. 227.18

“(d) “Release” has the meaning given under s. 144.735 (1) (b).

(e) *“Sirface impoundment” has the meaning given under s.
144.735 (1)-(d). ‘

_(1¢) INITIALSITEREPORT (a) Initial site report required. Prior
to constructing a landfill, the person who seeks to construct the
facility shall submit to the department an initial site report. The
department shall specify by rule the minimum contents of an ini-
tial site report. '

(b). Determination if initial site report is complete. Within 30
days after an initial site report is submitted, the department shall
either determine that the initial site report is complete or notify the
applicant in writing that the initial site report is not complete and
specify the information which is required to be submitted before
the initial site report is complete. The department shall notify the
applrcant in writing when the initial site report is complete

Q1 m) LOCAL APPROVAL (a) Definition. Asused in this subsec-
tion, “local approval” has the meamng specrfred under s. 144 445

(3@

(b)  Application for local approvals required.  Priot to
constructing a solid waste disposal facility or hazardous waste
facility, the applicant shall submit a written request for the specifi-
cation of all applicable local approvals to each affected municipal-

ity ‘Within 15 days after the receipt of a written request from the

applicant, a municipality shall specify all local approvals for
which applications are required or issue a statement that there are
no applicable local approvals. Prior to constructing a solid waste
disposal facility or.a -hazardous waste facility, the applicant shall
apply for each local approval required to construct the waste han-
dling portion of the facility.
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~ (bn) Standard notice. . The waste facility siting board shall
develop and print a standard notice designed to inform an affected
municipality of the time limits and requirements for participation
in the negotiation and -arbitration-process under s.- 144.445. An
applicant shall'submit a copy of this standard notice, if it has been
printed, with any written request submitted under par. (b).

“(c) Attempts to obtain local approvals requtred Following
applications for local approvals under par (b) and prior to submit-
ting a feasibility report, any applicant subject to s. 144.445 shall
undertake all reasonable procedural steps necessary to obtain each
local approval required to construct the waste handling portion of
the fac1hty except that the applicant is not required to seek judicial
review of decisions of the local unit of government

(d) Waiver of local approvals. If a local approval precludes or
inhibits-the ability of the apphcant to obtain data required to be
submitted-undér sub. (1¢) (a) orin a feasibility report or environ-
mental impact report, the applicant may petition the department
to waive the applicability of the local approval to the applicant.
If a petition is received, the department shall promptly schedule
a hearing on the matter and notify the local government of the
hearing. If the department determines at the heanng that the local
approval is unreasonable, the department shall waive the applica-
bility of the local approval to the applicant.

(e) Compliance required. Except as provided under par. (d),
no-person may construct a solid waste disposal facility or a hazard-
ous .waste facility unless the person complies with the require-
ments of pars. (b) and.(¢).

© (2) FEASIBILITY REPORT. (2) Feasibility report required. Pnor
to constructing a solid waste disposal facility-or a hazardous waste
facility the person who seeks to.construct the facility shall submit
to:the department a feasibility report.

(b) Local approval application prerequisite. Except as pro-
vided under par. (c), no person subject to s. 144.445 may.submit
a feasibility report until the latest of the following periods:

1. "At least 120 days after the person submits applications for
all-applicable local approvals specified as xequlred by the munici-
pality' under sub. (1m) (b).

2. Atleast 120 days after the receipt by the applicant of a state-
ment by the mun1c1pahty that there are no applicable local approv-
als.

3. At least 120 days after the deadline for the municipal
response under sub..(1m) (b) if the mumc1pa11ty does not respond
within that time limit

(¢) No prerequisite for certain mmmg faczlmes An operator
engaged in mining, as defined under s. 144.81(5), on May 21,
1978, may, but is not required to, submit a feasibility report for any
solid waste disposalfacility for waste tesultmg from those mining
operations.

(d) Compliance required.- No person may construct a solid
waste disposal facility or ahazardous waste facility unless the per-
son complies with the requirements of this subsection

" (e) Notification of proposed facility. Immediately uponreceipt
of a feasibility report the department shall send a notice to the per-

sons specified under sub. (4m) containing a brief description of

the proposed f'acﬂlty and a statement that the applicant is required
to send a copy of the feasibility report afier it is determined to be
complete by the department.

“(f)- Contents of feasibility reports; preparation. The depart-
ment shall specify by rule the minimum contents of a feasibility
report and:no report is complete unless the specified information
is provided by the applicant. In addition to the requirements speci-
fied under par. (fm), the rules may-specify special requirements
for a feasibility report relating. to any hazardous waste facility
The department may require a feasibility report to be prepared by
a registered professional engmeer A feasibility report shall
include:

1. A general summary of the site characteristics as well as any
specific data the department requires by rule regarding the site’s
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topography, soils, geology, groundwaters and surface waters and
other features of the site and surrounding area.

2. Preliminary engineering ‘design concepts including the
proposed design capacity of the facility and an indication of the
quantities and characteristics of the wastes to be treated, stored or
disposed.

3. A description of how the proposed facility relates to any
applicable county solid waste management plan apptoved under
s. 144.437.

4. A descnptlon of the advisory pxocess undertaken by the
applicant prior to subrhittal of the feasibility report to provide
information to the public and affected municipalities and to solicit
public opinion on the proposed facility. ‘

"5 The proposed date of closure for the facility.

6. ‘Suff1c1ent information to make the determination of need
for the faCility under:this subsection unless the facility is exempt
under par. (nr).

7.. An analysis of alternatives to the land disposal of waste
includmg waste reduction, reuse, recycling, composting and
energy recovery.

8. A description of any waste reduction incentives and recycl-
ing services to be instituted or provided with the proposed facility.

-(fm) Certain hazardous waste facilities; additional require-
ments. A feasibility report for-a hazardous waste disposal facility
or surface impoundment shall include a list of all persons living
within 0.5 mile of the facility and information reasonably ascer-
tainable by the applicant on the potential for public exposure to
hazardous waste or hazardous constituents through releases from
the facility including, but not limited to, the following:

1A descnptlon of any releases that may be expected to result
from normal operations or accidents at the facility, including
releases associated with transportation to or from the facility.

2. A description of the possible ways that humans may be
exposed to hazardous waste or hazardous constituents as a result
of arelease from the facility, including the potential for ground-
water or surface water contamination, airemissions or food chain
contamination. -

3. The potential extent and nature of human exposure to haz-
ardous waste or hazardous constituents that may result from a
release.

(g). | Determznatzon ifa feaszbzlzty reportis complete Within 60
days after a feasibility report is submitted, the department either
shall determine that the feasibility report is complete or shall
notify the applicant in writing that the feas1b1hty report is not com-
plete and specify the information which is required to be sub-
mitted before the feasibility report is complete.

(h) Distribution of feasibility report. At the same time an
applicant submits a feasibility report to the department, the appli-
cant shall submit a copy of that feasibility report to each participat-
ing mummpahty under s. 144.445 (6) (b). Immediately after the
applicant receives notification of the department’s detérmination
that the feasibility report is complete, the applicant shall distribute
copies of the feas1b111ty report to the persons specified under sub.
(4m). S

(i) Preliminary a’etermmatton if environmental impact state-
ment is required. Immedtately after the department determines
that the feasibility report is complete, the department shall issue
apreliminary determination on whether an environmental impact
statemient is required under s. 1.11 prior to the determination of
feasibility. If the department determines after review of the feasi-
bility report that a determination of feasibility cannot be made
without an environmental impact statement or if the department
intends to require.an environmental impact report unders. 23.11
(5), the department shall notify the applicant in writing within the
60—day period of these decisions and shall commence the process
required under s, 1.11.or 23.11 (5). .

() - Environmental impact statement process.. If an environ-
mentalimpact statement is required, the department shall conduct
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the hearing required under s. 1.11 (2) (d) in-an appropriate place
it designates in a county, city, village or town which would be sub-
stantially affected by the operation of the-proposed facility. The
hearing on the environmental impact statement is not.a contested
case. The department shallissue its determination of the adequacy
of the environmental impact statement within 30 days after the
close of the hearing. Except as provided under s. 144. 836, the
department shall complete any environmental impact statement
process requrred under s. 1.11 before proceeding with the feasibil-
ity report review process under par. (k).and subs. (2g) and (2r)

(k) Notification on feasrbrlrty report and preliminary environ-
mental impact statement decisions. Immediately after the depart-
ment issues a preliminary determination that an environmental
impact statement is not required or, if it is required, immediately
after the department issues the environmental impact statement,
the department shall publish a class 1 notice under ch. 985 in the

official newspaper designated under s. 985.04 or 985.05 or, if

none exists, in a newspaper likely to give notice in the area of the
proposed facility. The notice shallinclude a statement that the fea-
_ sibility report and the environmental impact statement process are
complete. The notice shall invite the submission of written com-
ments by any person within 30 days after the notice for a solid
waste disposal facility or within 45 days after the notice for a haz-
ardous waste facility is published. The notice shall describe the
methods by which a hearing may be requested under pars. (L) and
(m).: The department shall distribute copies of the notice to the
persons specified under sub. (4m).

(L) Request for.an znformattonal hearing. Wrthrn 30days after
the notice under par. (k) is ‘published for a solid waste disposal
facility, or within 45 days after the notice under par. (k) is pub-
lished for a hazardous waste facility, any county, city, village or
town, the applicant or any 6-or more persons may file a written
request for an informational hearing on the matter - with the depart-
ment. The request shall indicate the interests of the municipality
or persons who file the > request and state the reasons why the hear-
ing is requested.

(m) Request for treatment as a contested case. Wrthrn 30days
after the notice under par. (k) is publrshed for a solid waste
drsposal facility, or within 45 days after the notice under par. (k)
is published for a. hazardous waste facility, any county, city, vil-
lage or town, the applicant or any 6 or mote persons may file a
wiitten request that the hearing under par. (L) be treated as a con-
tested case, as provrded under s. 227.42. A county, city, village or
town, thé applicant or any 6 or more persons have 2 right to have
the hearing treated as a° contested case only if:

1. A substantial interest of the person requestrng the treatment
of the hearrng as a contested case is injured in fact or threatened
with injury by the department s actron or inaction on the matter;

2. The injury to the person requestrng the treatment of the
hearrng as a-contested case is different in kind or degree from
injury to the general public caused by the department s action or
inaction, on the matter; and

. 3, There is a dispute ¢ of material fact.

(n) Criteria for determination of feasibility; environmental
zmpact 1. A determination of feasibility shall be based only on
ss. 14443 to 14447 and 144.60 to 144.74 and rules promulgated
under those sections. A determination of feasibility for a facility
for the. disposal of metallic mining waste shall be based only on
88, 144:43 to. 144.47 and 144.60 to 144.74 and rules promulgated
under: those . sections with special consideration given-to s.
144 .435.(2) and rules promulgated under that section.

2.:If thereis a negotiated agreement or an arbitration award
prior to issuance of the determination of feasibility, the final deter-
mination of feasibility may not include any item which is less
stringent than a correspondmg item in the negotrated agreement
‘or-arbitration award. -

3. The department may receive into evrdence ata hearrng con-
ducted under sub. (2g)-or(2r) any environmental impact assess-
‘ment-or‘énvironmental impact statement for the facility prepared
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unders. 1:11 and any environmental impact report prepared under
s. 23.11 (5). The adequacy of the environmental impact assess-
ment, environmental impact statement or environmental impact
report is not subject to challenge at that hearing. -

4. The department may not approve a feasibility report for a
solid or hazardous waste disposal facility unless the design capac-
ity of that facility does not exceed the expected waste to be dis-
posed of at that facility within 15 years after that facility begins
operation. The department may not approve a feasibility report
for a solid or hazardous waste disposal facility unless the design
capacity of that facility exceeds the expected waste to be disposed
of at that facility within 10 years after that facility begins opetatron
except that this condition does not apply to the expansion of an
existing facility.

- (nm) Determination of need; issues considered. A feasibility
réport shall contain an evaluation to justify the need for the pro-
posed facility unless the facility is exempt under par. (nr). The
depattment shall consider the following issues in evaluating the
need for the proposed facility: _

1. An approximate service area for the proposed facility
which takes into account the economics of waste collection, trans-
portation and disposal.

2. The quantity of waste suitable for drsposal at the proposed
facility generated within the anticipated service area.

3. - The design capacrty of the following facilities located
within the anticipated service area of the proposed facility:

a. Approved facilities, as defined under s. 144.441 (1) (a),
including the potential for expansion of those facilities on contig-
uous property alteady owned or controlled by the applicant.

‘b Nonapproved facilities, as defined under s. 144.442 (1) (¢),
which are environmentally sound. It is presumed that a nonap-
proved facrlrty is. not envrronmentally sound unless evidence to
the contrary is produced.

c¢. ‘Other proposed facilities for whrch feasrbrlrty repoits are
submitted and determined to-be complete by the department.

d. Facilities for the recycling of solid waste or for the recovery
of resources from solid waste which are licensed by the depart-
ment.-

e. Proposed facilities for the recyclrng of solid waste or for the
recovery of resources from solid waste which have plans of opera-
tion which are approved by the department.

f. Solid waste incinerators licensed by the department.

g. Proposed solid waste incinerators which have plans of
operation which are approved by the department.

4. If the need for a proposed municipal facility cannot be
established under subds. 1. to 3., the extent to which the proposed
facility is needed to replace other facilities of that mumcrpalrty at
the time those facilities are projected to be closed in the plans of
operation.

~(nr)- Determination of need exempt facilities. Paragraphs ®
6., (n) 4., (nin) and (om) do not apply to:

1. Any facility which is part of a prospecting or mining opera-
tion with a permit under s. 144.84 or 144.85. -

2. Any solid waste disposal facility designed for the disposal
of waste ge'nerated by a pulp or paper mill.

(nu) Maximum number of facumes i. Except as provided in
subd. 2., the department may not issue a favorable determination
of feasrbrhty for asolid waste disposal facility in a 3rd class city
if 2 or more approved facilities that are solid waste disposal facili-
ties. are :in operatron within the city in. which: the solid waste
disposal facility is proposed to be located.

2" The prohrbrtron in subd. 1. does not apply to an expansion
of or addition to an existing approved facility that is a solid waste
disposal facility by‘the owner or operator of the existing approved
facility on property that is contiguous to the property on which the
existing approved facility is located and that is owned or under
option to lease or purchase by the owner or operator of the existing
approved facility.
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(o) Contents of final determination of feasibility. The depart-
ment shall issue a final determination of feasibility which shall
state the findings of fact and conclusions of law upon which it is
based. The department may condition the issuance of the final
determination of feasibility upon special design, operational or
other requirements to-be submitted with the plan of operation
under sub. (3). The final determination of feasibility shall specify
the. design capacity of the proposed facility. The issuance of a
favorable final determination of feasibility constitutes approval of
the facility for the-purpose stated in the application but does not
guarantee plan approval under sub. (3) or licensure under sub. (4).

(om) Issuance of determination of need. Except for a facility
whichis exemptunder par. (nr), the department shall issue a deter-
mination of need for the proposed facility at the same time-the
final deterrnrnatron of feasibility is issued. If the department
determines that theie is insufficient need for the facility, the appli-
cant. may. ot construct or operate the facility.

(p) Issuance of fznal determination of feasibility. Except as
provrded under pat. (q), if no hearing is conducted under sub. (2g)
or(2r), the department shall issue the final determination of feasi-
bility within 60 days after the 30—day or 45—day period under par
(m) has expired. - -

(qQ) Issuance of fi nal determmatwn offeaszblltty in certam situ-
ations involving utilities and mining. 1fa determination of feasi-
bility is required under s.:196.491 (2m), the issuance of a final
determination of feasibility is subject to the time limits under s.
196:491 (3) (f) and (ff). If a determination of feasibility s required
under s. 144.836, the issuance of a final determination of feasibil-
ity is subject to the time limits under s. 144.84 (3) or 144.85 (5),
whichever is applicable:

(29) INFORMATIONAL: HEARING. (a) Applicability Thrs sub-
section applies if no request for the treatment of the hearmg asa
contested case is granted and if:

. 1. An'informational hearing is requested under sub. (2) (L)
within the 30-day or 45—-day period; or

“2. No hearing is requested under sub. (2) (L) within the 30—
day or 45-day period but the department determines that there is
substantial public interest in holding a hearing. :

{(b) - Nonapplicability; hearing conducted as a part of certain
mining hearings; Notwithstanding par. (a) this subsection does
notapplyif ahearing on the feasibility report is conducted as a part
ofa hearmg under s.7144.836 and the time limits, notice and hear-
ing provisions in that section supersede the time limits; notice and
hearing- provisions:under sub. (2) (j) to (m) and this subsection.
© ey Informational hearing. The department shall conduct the
informational ‘hearing within 60 days after the expiration of the
30-day or 45—day period under sub. (2) (L). The department shall
conduct the informational hearing in an appropriate place desig-
nated by the department in a county, city, village or town:which
would be substantially affected by-the operation of: the.proposed
facrlrty

(@) -Issuance-of ﬁnal determination of feastbtlzty Except as
provided under sub. (2) (q), the department shall issue a final
determination of feasibility within 60 days after the informational
hearing under this subsection is adjourned: ‘

{2r) HEARING CONDUCTED AS A CONTESTED CASE \a) Applica-
bility. This subsection applies only if a person requests the treat-
mentof the hearing as a contested case under sub. (2) (m) within
the 30—day or 45—day perrod and hasarighttoa hearing under that

“subsection. Any denial of a request for the treatment of the hear-
"ing as a contested case recerved within the 30—day or 45~day
perrod under sub. (2) (m) shall be in writing, shall state the reasons
for denral and is an order revrewable under ch. 227. If the depart-
ment does not enter an-ordér granting or denying the request for

.the treatment of the hearing as'a contested case within 20 days
after the-written request is filed, the request is'deemed denied:

(b) Nonapplicability.” Notwithstanding par. (a), this section
doés not apply if a hearing on the feasibility report is conducted
as a pait of a hearing under s. 144.836 and the time limits, notice
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and hearing provisions-under that section supersede the time lim-
its, notice and hearing provisions under sub. (2) () to (m) and this
subsection.

(d) Time limits. Except as provided under sub. (2) (q):

1. The division of hearings and appeals in the department of
administration shall schiedule the hearing to be held within 120
days after the éxpiration of the 30-day or 45-day period under
sub. (2) (m).

2 The final determrnatron of feasibility shall be issued within
90 days after the hearrng is adjourned.

(e) Determination of need; decision by hearing examiner. If
a contested case hearing is conducted under this subsection, the
secretary ‘shall issue any decision concerning determination of
need, notwithstanding s. 227.46 (2) to (4). The secretary shall
ditect the hearinig examiner to certify the record of the contested
case hearing to himn or her without an intervening proposed deci-
sion. The secretary may. assign responsibility for reviewing this
record and making recommendations concerning the decrsron to
any employe of the department.

(3) PLAN OF OPERATION (a) Plan of operation required. Prror
to constructing a solid waste disposal facility or ahazardous waste
facility, the applicant shall submit to the department a planof oper-
ation for the facility.

- (ag) Feasibility report prerequisite. Except as provided under
pa"r; (ar), no person may $ubmit a plan of operation for a facility
prior to the time the petson ‘submits a fedsibility report for that
facility. A person may submit a plan of operation with the feasibil-
ity report or-at any time after the feasrbrlrty report is submitted.
If a person submits the plan of operation prror to the final determi-
nation of feasibility, the plan of ‘operation isnot sub;ect to review
atany hearing conducted under sub. (2), (2g) or (21) and is not sub-

ject to judicial review under ss. 227.52 to 227.58 in the revrew of

any decision under sub. (2), (2g) or (2r).

(am) Feasibility report; certain facilities. The 'department
may require the applicant for a hazardous waste treatment or stor-
age facility to submit the feasibility report and the plan of opera-
tion at the same time and, notwithstanding pars. (ag), (f) and (g),
both the feasibility report and the plan of operation shall be con-
sidéred at a public hearing conducted under subs. (2), (2g) and
(21), and both are subject to judicial review in a single proceeding.

“(ar) Feasibility report prerequisite; exception. The owner or
operator of a licensed solid waste disposal facility in existence on
May 21, 1978, may, but is not required to, submit a plan of opera-
tion for that facility and seek approval under this subsection. An
operator. engaged in mining, as defined under s. 144.81 (5), on

May 21, 1978, may, but is not required to, submit a plan of opera-
tion for any solid waste disposal facility for waste resulting from

those mining operations and seek approval for that plan of opera-

-tionunder this subsection.

(b) Preparation; contents. The proposed plan of operation
shall be prepared by a registered professional engineer and shall
include at a minimum a description of the manner of solid waste
disposal or: hazardous waste treatment, storage or disposal and a

statement setting forth the proposed development, daily opera-

tion, closmg and long—-term care of the facility. The proposed plan
of operation shall specify the method by which the owner oroper-
ator. will maintain proof of financial responsrbrlrty under s.
144.443. The department shall specify by rule the minimum con-
tentsofa plan of operatron ‘submitted for approval ‘under this sub-
section and no plan is compléte unless the information is supplied.

The rules may specify special standards for plans of operation

“relating to hazardous waste facilities. Within 30 days after a plan
-of operation is submitted or, if the plan of operation is‘submitted

with the feasibility report under par. (ag), within 30 days after the
depaitment issues notice that the feasibility report is complete, the
department shall niotify. the applicant in writing if the plan is not

~complete, specifying the information which is required to be sub-
“mitted before the report is complete. - If no-notice is given, the

report is deemed complete on the date of its submission
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‘(bh) Daily cover. The department shall include in an approved
plan of operation for a municipal waste landfill a requirement that
the operator use foundry sand or shredder fluff for daily cover at
part or all of the municipal waste landfill for the period specified
ina request from a person operatrng afoundry or a scrap dealer in
this state if the department receives the request prior to approving
the plan of operation under par. (c) and if all of the following
conditions are met: ,

. 1. The foundry operator or scrap dealer agrees to transport the
foundry sand or shredder fluff to the landfill either daily or on
another schedule acceptable to the municipal waste landfrll opera-
tor.

> The department approves the use of the foundry sand or
shredder fluff for daily cover at the municipal waste landfill.
3, The municipal waste landfill operator is not contractually
bound to-obtain daily cover from another source.

- 4. The amount of daily cover to be provided by the requesting
foundry-operator or scrap dealer does not-exceed the amount of
daily cover required under the plan of operation for the municipal
waste landfill less any daily cover provided by another foundry
operator ot scrap dealer.

(c) Approval; disapproval: The department may not approve
or disapprove a plan of operation until a favorable determination
of feasibility has been issued for the facility. Upon the submission
of a:.complete plan of operation, the department shall either
:approve or-disapprove the plan in writing within 90 days or within
60 days after a favorable determination of feasibility is issued for
the facility, whichever is later. ' The determination of the depart-
ment shall-be based upon compliance with par. (bh) and the stan-
dards established under.s. 144.435 or, in the case of hazardous
waste facilities, with the rules and standards established under s.
-144.62. An approval may be conditioned upon any requirements
necessary to comply with the standards.: Any approval may be

modified. by the department upon application of the licensee if

newly discovered information indicates that the modification
would not inhibit compliance with the standards adopted under s.
144:435 o1, if applicable, 5. 144.62. No plan of operation for a
solid or hazardous waste facility may be approved unless the
applicant submits technical and financial information required
under ss,:144.441 and 144.443.

(cm) No environmental impact statement required. A determi-
nation under this subsection does not constitute a major state
actron unders. 1.11.(2). - - |

~(d) Approval. '1.. Approval under par (c) entitles the applicant
to construct the facility in accordance with the approved plan for

not less than the design capacity specified in the determination of

‘feasibility; unless the department establishes by a cleat preponder-
ance of the credible evidence that:

a. The facility is not constructed in accordance wrth the
approved plan;

' “bThe facrhty poses a substantral ‘hazard to public health or
welfare; or

"¢. 'In-field conditions, not disclosed in the feasibility report
orplan of operatron necessitate modifications of the plan to com-
ply with standards in éffect at the time of plan approval under s.
144 435 or, if applrcable, s. 144.62.

L2, Subdrvrsron 1. does not limit the department’s authority to
modrfy a plan of operation to ensure complrance 'with a federal
statute or regulation applicable to the solid waste disposal facility
or hazardous waste facility. .

(&) Failure to comply with plan ofopemtton Failureto operate
-in-accordance ‘with the approved plan subjects the operator to
eenforcement under s. 144.47 or 144.73. .If the department estab-
lishes that any, failure to operate in:accordance with the approved
plan for a solid waste-disposal facrlrty is grievous and continuous,
the operator is subject to suspension, revocation or-denial of the
operating license under sub. (4). If the operator fails to operate a
hazardous waste facility in accordance with the approved plan, the
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department may suspend, revoke or deny the operating license
under: sub. (4). .

(f) Feasibility report not sub]ect to review. In any judicial

review under ss.227.52 to 227.58 of the department’s decision to

approve or disapprove a plan of operation;, no element of the feasi-
bility report, as approved by the department is subject to judicial
review.

(g) Novight to hearing. There isno statutory rrght toa hearrng
before the department concerning the plan of operatron but the
department may grant a hearrng on the plan of operatron under s.
144.431 (2) (a).

4 OPERATING LICENSE ' (a) License requrrement No person
may operate a solid waste facility or hazardous waste facility
unless the person obtains an operating lrcense from the depart-
ment. The department shall issue an operatrng license with a dura-
tion of one year or mote excéept that the department may issue an
initial license with a duration of less than orie year. Thé depart-
ment may deny, suspend or revoke the operating license of 2 solid
waste disposal facility for failure to pay fées required under ss.
144 43 t0'144.47 or for grievous and continuous failure to comply
with'the approved plan of operation under sub. (3) or, if no plan
of operation exists with regard to the facility, for griévous and con-
tinuous failure to comply with the standards -adopted under s.
144:435. The department may deny, suspend or revoke the operat-
ing license of a hazardous waste facility for any reason specified
under's. '144.64 (2) (¢). If the license application is for a solid
waste disposal facility for solid waste resulting from mining oper-
ations in’ existence on May 21, 1978, the department shall make
any determination with respect to whetherdisposal is being under-
taken in an environmentally sound manner and-shall administer
compliance with the licensing requirement of this subsectionin a
manner which, with respect to nonhazardous solid waste, does not
require substantial structural modification of the existing facility,
expenditure which is not appropriate for the nonhazardous nature
of the waste or interruption of the mining operation.

(am) . Environmental impact statement not required. -A deter-
mination under this subsection does not constitute a maJor state
action under s. 1.11 (2).:

.(b) Issuance of initial license. The initial operatrng hcense for
a solid waste disposal facility or a hazardous waste facility shall
not be issued unless the facility has been constructed in substantial
compliance with.the operating plan approved under sub. (3). The
department may require that compliance be certified in writing by
a registered professional engineer. - The department may by.rule
require, as a condition precedent to the issuance of the operating
license for a solid waste disposal facility, that the applicant submit

.evidence that a notation of the existence of-the facility has been

recorded in the office of the regrster of deeds in each county in
which a portion of the facility is located. ~

-(c) Notice; hazardous waste facilities. Before1i rssumg the ini-
tial operating license for a hazardous waste facility, the depart-
ment shall give notice of its intent to issue the license by all of the
following means:

L Publrshrng aclass 1 notice, under ch. 985, in a newspaper

likely to give notice in the area where the facility is located.

2. Brnadhacf;no a notice hv radio announcement in the ‘area

Ioadeast a NOUCC DY TaCl0 anholnee

where the facility is located.

3. Provrdrng written notice to each affected munrcrpahty

Ty Feaszbrltty report and plan of operation not subject to
review. In any judicial review under ss, 227.52 to 227.58 of the
department’s decision to issue ‘or deny an operatrng license, no
element of either the feasrbrlrty report or the plan of operatron as
approved by the department, is sub]ect to judicial 1 revrew

() No right 1o hearing. There is no statutory right to a hearing
before the department concerning the license but the department

_may grant a hearing on the license under s. 144.431 (2) (a).

. () Monitoring requirements.. 1. In this paragraph, “monitor-
ing” means activities necessary to- determine whether contami-
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nants are present in groundwater, surface water, soil or air in con-
céntrations -that require investigation or remedial action.
“Monitoring” does.not include investigations to. determine the
extent of contamination, to collect information necessary to select
or design remedial action, or to monitor the performance. of reme-
dial .action..

. Im.. Upon the renewal of an operating lrcense for a nonap-
proved facility, as defined under s. 144.441 (1) (c); the department
may require monitoring at the facility as-a condition of the license.
.- ».2. The owner or operator of a nonapproved facility, as defined
under s. 144.441 (1) (c), is responsible for conducting any moni-
toring required under subd. Im. ‘

3.. The department may require by specral order the monitor-
ing of a closed solid or hazardous waste disposal site or facility
which was either a nonapproved facility, as defined under s.
144441 (1) (c), or a waste site, as defined under s. 144.442 (1) (e),
when it was'in operatron

4. If the owner or operator of a srte or facility subject to an
order under subd. 3. is not a municipality, the owner or operator
is responsible for.the cost of conducting any monitoring ordered
under subd. 3.

..5.-If the owner or-operator of a site or facility subject to an
orderunder subd. 3. is a municipality, the municipality is responsi-
ble. for conducting any -monitoring ordered under subd. 3. The
department shall, from-the environmental fund appropriation
undet s..20:370.(2) (dv), reimburse the municipality for the costs
of monrtorrng that exceed an amount equal to $3 per person resid-
ing in the municipality for each site or facility subject to an order
under ‘subd. 3., except that the maximum reimbursement is
$100, 000 for each site o facility. The department shall exclude
any monrtormg costs paid under the municipality’s liability insur-
ance coverage in calculating the municipal cost of monitoring a
site or facility.,

6. The: department shall. promulgate rules for determining
costs: elrgrble for reimbursement under subd. 5.

(g) Closure agreement. Any person operating a solid or haz-
ardous ‘waste facility which is a-nonapproved facility as defined
unders,144:442 (1) (c) may enter into a written closure agreement
at:any time with the départment:to close the facility on or before
TJuly 1,:1999. The department shall incorporate any closure agree-
ment into'the operating license. The operating license shall termi-
nate and is not renewable if the operator fails to comply with the
closure ‘agreement. - Upon- termination: of an operating license
‘under this paragraph as the result of failure to comply with the clo-
sure agreement, the department shall collect additional surcharges
and base fees as provrded unders. 144.442 (2) and (3) and enforce
the closure under ss. 144.98 and 144.99. ]

(4e) DAILY COVER Within 12 months after recervmg arequest
from a person operating a foundry or a scrap dealer in this state,
the department shall modify the operating. license issued under
sub (4) () to'a person operatrng 4 municipal waste landfill to
require’ 'the operator to use foundry sand from the foundry or
“shredder fluff from the scrap dealer’s operation as daily cover at
part or all of the municipal waste landfill for a period specified in
'the request if all of the conditions in sub. (3) (bh) are met, .

{4m). DISTRIBUTiON One copy of the notice or documents
réquired to be drstrrbuted under this section shall be mailed to:

(a) The. clerk of each affected municipality.. ,

(b) The main publrc library in each affected munrcrpalrty
. (¢) ‘The applicant-if the notice or document is not requrred to
‘be-distributed by the applicant. -

(4r) NONCOMPLIANCE WITH PLANS OR ORDERS (a) In this sub-
section, “applicant” means any-natural person, partnership, asso-

iciation.or body: politic or corporate that seeks to construct a solid
waste disposal facrlrty or hazardous- waste facility under this sec-
tion.. ‘

b) The department may not issue a favorable determination

of feasibility, approve a plan of operation or issue an operating
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license for a solid waste disposal facility or hazardous waste facil-
ity if the applicant or any person owning a 10% or greater legal or
equitable. interest in the applicant or the assets of the applicant
either:
. 1. Is named in and- sub]ect to a plan approved, or an order
issued, by the department regarding any solid waste facility or
hazardous waste facility in this state and is not in compliance with
the terms of the plan or order; or

2. Owns or previously owned a 10% or greater legal or equita-
ble interest in a person or the assets of a:person who is named in
and:subject to a plan approved, or an order issued, by the depart-
ment regarding any solid waste facility or hazardous waste facility
in this state and the person is not in.compliance with the terms of
the plan or order.

(c)" Paragraph (b) does not apply if the person named in and
subject to the plan or.order provides the department with proof of
financial responsibility ensuring the availability of funds to com-
ply with the plan or order using a method under s. 144.443.

(6) CLosURE. At least 120 days prior to the closing of a solid
waste disposal-facility or at least 180-days prior to the closing of
a hazardous waste facility, the owner or operator shall notify the
department in writing of the intent to close the facility.

(7). WAIVERS; EXEMPTIONS. (2) Definitions. In this'subsection:
1, “High-volume industrial waste” means fly ash, bottom
ash, paper mill sludge or foundry process waste.

2. “Recycling” means the process by which solid waste is
returned to productive use as material or energy, but does not
include the collection of solid waste.

(am) Waiver; emergency condition. . The department may
waive compliance with any requirement of this section or shorten
the time periods under this section provided to the extent neces-
sary to prevent an emergency condition threatening public health,
safety or welfare.

(b) Waiver; research pro;ects The intent of this paragraph is
to encourage research projects designed to demonstrate the feasi-
bility of recycling cettain solid wastes while providing adequate

and. reasonable safeguards for the environment. The department

may waive compliance with the requirements of ss. 144.43 to
144.47 for a project developed for research.purposes to evaluate
the potential for the recycling of high-volume industrial waste if
the following conditions are met:

1. The project is designed to demonstrate the feasibility of
recycling solid waste or the feasibility of 1mproved solid waste
disposal methods.

- 2. The department determrnes that the project is unlrkely to
violate any law relating to surface water or groundwater quality
including this chapter or ch. 147 or 160.

3. The department reviews and approves the pIO]eCt prior to
its initiation.

4. The owner or operator of the project agrees to provide all
data, reports and research pubhcatrons relatrng to the project tothe
department. - :

5, The owner or operator of the project agrees to take neces-

'sary ‘action to maintain compliance with surface water and

groundwater laws, including this chapter and chs. 147 and 160 and
to take necessary action'to regain compliance with these laws if
a violation occurs because of the functronmg or malfunctioning of
the project.

(c) Exemption from lzcenszng or regulation; development of
improved methods. ' For the purpose of encouraging the develop-
ment of improved methods of solid waste disposal, the department
may specify by rule types of solid waste facilities that are not
required to be licensed under this section or types of solid waste
that-need not be disposed of at a licensed solid waste disposal
facility.

(d) Exemption from regulation; single—family waste disposal.
The department may not regulate under this chapter any solid
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waste from a srngle family or household disposed of on the prop-
erty where it is generated.

(e)- Exemption from licensing; agricultural landspreading of

sludge. The department may not require a license under this sec-
tion for-agricultural land on which nonhazardous sludges from a
treatment work, as defined under s. 147.015 (18), are land spread
for‘purpose of a soil conditioner or nutrient.

(f) Exemption from licensing; recycling of high-volume indus-
trial waste. - 1. -Any person who generates, treats, stores or dis-
poses of high—volume industrial waste may request the depart-
ment to exempt an individual solid waste facility or.specified
types of solid waste facilities from ss. 144.43 to 144,47 for the pur-
pose-of allowing. the.recycling -of -any high—-volume industrial
waste.

" 2. A person who requests an exemption under subd 1. shall
provide any information requested by the-department relatrng to
the characteristics of the high-volume industrial waste, the char-
acteristics of the site of the recyclmg and the proposed methods
of recycling. .. .

3. The department shall approve the requester’s. exemption
proposal if the department finds that the proposal, as approved,
will comply with this chapter and chs. 30, 31, 147, 160 and 162
and ss. 1.11, 23.40, 59.971, 59.974, 60.627, 61.351, 61.354,
62231, 62.234 and 87.30. If the proposal does not comply with
one or more of the requirements specified in this subdivision, the
department shall provrde a written statement describing how the
proposal fails to comiply with those requirements. The department
shall respond to-an application for an exemptron under this para-
graph within 90 days. ’

"4, - The department may Tequire periodic testing and may
impose other conditions on any exemption granted under this pat-
agraph. The departmerit may require a-person granted an exemp-
tion under this paragraph to identify the location of any site where
high—volume industrial waste is recycled.

5. a. Each applicant for an exemption under this paragraph
shall submit a nonrefundable fee of $500 with the application to
cover the department’s cost for the initial screening of the applica-
tion. The department may waive this fee if the cost of the initial
‘screening to the department will be minimal.

b. The department shall, by rule, establish fees for approved
applications which, together with the $500 application fees, shall,
as closely as possrble equal the actual cost of reviewing applica-
tions. :

¢. ‘All fees collected under this subdrvrsron shall be credited
to the appropriation under s. 20.370 (2) (dg). - ~
' (g) Exemption from regulation; low-hazard waste. 1." The
department shall conducta continuing review of the potential haz-
ard to public health or the envirohment of vatious types of solid
wastes and solid waste facilities. - The department shall consider
information submitted by any person concerning the potential
hazard to public health or-the envrronment of any type of solid
waste.

2. If the department after areview under subd 1 finds that
regulation under ss. 144.43.to 144.47 is not. warranted in light of

.the potential hazard to. public health or the .environment, the
ucyaitmsﬁt Shau erthsf

a. Promulgate a rule specrfymg types of solid waste that need
not be disposed-of at a licensed solid waste disposal facility..

b. On acase-by—case basis, exempt from regulation under ss.
144 .43.t0,144.47 specified types of solid waste facilities.

. ¢.. Authorize an individual generator to dispose ofa specified
type: of solid" waste 4t a site other than a lrcensed solid waste
disposal facility.

3. ‘The department may require perrodrc testmg of solid
‘wastes and-impose other conditions on-exemptions granted under
subd. 2.

“.(h) Exemption from regulation; animal'carcasses. The depart-
meént may not regulate under this chapter any-animal carcass bur-
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ied or disposed of, in accordance with ss. 95.35 and 95.50, on the
property owned or operated by the owner of the carcass, if the
owner is a farmer, as defined under $. 102.04 (3).

'(8) ENFORCEMENT PROCEDURES FOR OLDER FACILITIES: (@)
Notwithstanding s. 144.47, for solid waste facilities licensed on or
before January 1, 1977, that the department believes do not meet
minimum standards promulgated under-s. 144 435 the depart-
ment may do any of the following:

1. Initiate action under s. 144.72.

2. Refer the matter to the department of justice for enforce-
ment under s. 144.98.

3. Issue an order relating to the solid waste facility or refuse
torelicense the solid waste facility usrng the procedure under par.
().

 (b) 1. Before issuing an order relating to a solid waste facility
or a decision refusing to relicense a solid waste facility under par.
(a) 3., the department shall notify the licensee of its intended
action.” The licensee, within 30 days after receipt of the notice,
may request a hearing under subd. 2. If the licensee requests a
hearing under subd. 2.,-it may not withdraw that tequest and pro-
ceed under subd. 3.

2. H.the licensee requests a hearing, the departmeént may not
issue the otder or decision until a hearing, conducted as a-class 2
proceeding under ch. 227, is held unless the licensee has with-
drawn the hearing request The hearing shall be held in'the county
wheére the facility is located. At the hearing the department must
establish by a prepondetarice of all the available evidence that the
facility does not adhere to the minimum standards promulgated
under's. 144.435. If the hearing examiner’s decision is in favor of
the department, or if ‘the licensee has withdrawn the hearing
request, the department may issue the order or decision. The order
or decision is subject to judicial review-under ch. 227.

3. Ifthe licensee does not request a hearing under subd. 2., the
department shall issue the order or decision. The licensee may
challenge the order or decision by commencing an action in circuit
court for the county in which the solid waste facility is located
within 15 days after-the issuance of the order or decision. The
complaint shall allege that the facility adheres to the minimum
standards :promulgated under. s. 144:435.. The licensee -shall
receive anew trial on all issues relating to the facility and relicens-
1ng of the facility. The trial shall be conducted by the court without
a jury..

*(9) COMMERCIAL PCB WASTE STORAGE AND TREATMENT FACILI-
TIES. (a) Definitions. -As used in this subsection:

1. “Commercial” means providing services to persons other

'than the owner or operator.

. “PCBs” has the meaning specrfred under's. 144.79 (1.

34, “PCB waste” means any product containing PCBs, as
defined under s 144,79 (1) (c), which'is subject to regulation
unders. 144.79 after the product becomes a solid waste. This term
also means any material which is contaminated by the drscharge
as defined unders. 144.76 (1) (a), of a substance containing PCBs
subject to regulatron under s. 144.76. '

(b) Feasibility report and related provisions. Except as pro-
vided under par, (f), no.person may establish or construct a com-
mercial PCB waste storage or treatment facility unless the person
complies with the reqtiirement under subs. (2) to (2r) in the same
manner as if the facility were a solid waste drsposal facility 1nclud-
mg each of the following:

1. Submitting a feasibility report under sub.(2) (a) to deter-
mine whether the site has potential for use in estabhshrng aPCB
waste storage or treatment facility.

2. Complying with requirements for the preparatron and con-
tents of a feasibility report under sub. (2) (f)-including any special
requirements for PCB waste storage or treatment facilities.

3. Following the notice, hearing, procedure and other requrre—

‘ments under subs ) to (2r) including any envrronmental impact

requrrements
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(c) Plan of operation and related provisions. Except as pro-
vided under par. (f); no person may establish, construct or operate
a commercial PCB waste storage or treatment facility unless the
person -complies with the requirements under sub. (3) as if the
facility were a solid waste disposal facility including all of the fol-
lowing: - - _ :

‘1. Submitting- a plan of operation which complies with
requirements for preparation and contents specified under sub. (3)
(b) including any special requirements for PCB waste storage or
treatment facilities except the department may waive any require-
ment for proof.of financial responsibility for long~term care.

2. Constructing the facility in accordance with an approved
plan of operation as required under sub. (3) (d). '

3. Operating the facility inaccordance with the approved plan
of operation subject to the sanctions under sub. (3) (e).

(d) Financial responsibility requirements. Exceptas provided
under par. (f), no person may establish or construct a commercial
PCB waste. storage or treatment facility unless the person com-
plies with s. 144.443. o : ,

(e) License requirement. Except as provided under par. (f); no
person may operate-a commercial PCB waste storage or treatment
facility unless the person obtains an operating license under sub.
. - : : .

“i(f) Exceptions. The department may exempt a person estab-
lishing, constructing or operating certain categories-of facilities
which store or treat PCB ‘waste or which store or treat. certain
types, amounts or concentrations of PCB waste from the provi-
sions of this .subsection.

(g) Applicability. The subsection applies to any facility which
is not otherwise subject to this section. : : '

" (10) LICENSES AND REVIEW FEES ' (a) The department shall
adopt by rule a graduated schedule of reasonable license and
review fees to be charged for solid waste license and review activi-
ties. ' o

. (b) Solid waste license and review activities consist of review-
ing feasibility. reports, plans of operation, closure plans and

license applications, issuing determinations of feasibility, plan of

operation approvals and operating licenses, inspecting construc-
tion projects and taking other actions in administering this section.
. (c) The department shall establish solid waste review fees at
alevel anticipated to recover the solid waste program staff review
costs of conducting solid waste review activities. ’

History: 1977 ¢.377;1979 ¢.345.2102(39)(g); 1979¢. 110; 1979 ¢. 221 s5 629m
to 630g, 2202 (39); 1979 ¢. 355; 1981 ¢ 86; 1981 c. 374 ss. 33 t0 50, 148; 1983-a.
27:ss. 1532m,2200 (1); 1983 a. 36,93; 1983 a. 189s. 329 (16); 1983 a. 282,298; 1983
a 4105s.42t047,2202 (38); 1983 2. 426, 538; 1985 a. 29 5. 1954m, 3202 (39); 1985
2.46;1985 4. 1825, 57,1985 a, 217; 1987 a. 27, 384, 403; 1989 a 31;1989a.56's
259::1989a 211, 335;.1991 a. 32, 39; 1993 a.135, 246 - :

DNR requirements for plan of operation were final decisions unders 227.15, 1983
stats. [now s, 227.52]; therefore, DNR was required to state its actions in conformance
with's 227.10, 1983 stats. [now 5227 47]; Right to hearing discussed. Waste Man-
agement of Wisconsin v. DNR, 128 W (2d) 59;-381 NW (2d) 318 (1986)

Where corporation’s facility violates ch. 144, corporate officer responsible for
overall operation of facility is personally liable for violations. State v. Rollfink, 162
W (2d) 121, 469 NW (2d).398:(1991). * - = . R
- -See note to 144.43 citing Fortier v. Flambeau Plastics, 164 W (2d) 639, 476 NW
(2d) 593 (Ct. App 1991) o

Sub. (2) (nm) 4 doesn’t exempt municipal replacement facilities from the needs
determination 77 Atty. Gen .81~ . .

144.441 Long-term care. (1) DEFINITIONS. In this sec-
tion: . , .
(a) . “Approved facility” means a solid or hazardous waste
disposal facility with:an approved plan of operation under s:
144:44 (3) or a solid waste disposal facility initially licensed
within 3 years prior to May 21,1978, whose owner successfully
applies, within 2 years after May 21, 1978, for a determination by
the department that the facility’s design and plan of operation
comply substantially with the requirements necessary for plan
approval under s.-144.44 (3). . .

(b) “Approved mining facility” means an approved facility
which s part of a mining site, as defined unders. 144.81 (8), used
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for the disposal of waste resulting from mining, as defined under
s. 144.81 (5), or prospecting, as defined under s. 144.81 (12).

(c) “Nonapproved facility” means a licensed solid or hazard-
ous waste disposal facility which is not an approved facility.

(1m) StanDARDS. The department shall prescribe by rule
minimum standards for closing, long—term care and termination
of solid waste disposal facilities or hazardous waste facilities. The
standards and any additional facility-specific requirements desig-
nated by the departiment shall be incorporated into the plan of
operation prepared under s. 144.44 (3). The long—term care provi-
sions in an approved plan of operation may be modified under s.
14444 (3)(d) 1. c.or 2. '

‘(2) LONG-TERM CARE AND FINANCIAL RESPONSIBILITY; TERMI-
NATION. (b) Proof of financial responsibility. 1. Except as pro-
vided in subd. 2., the owner of an approved facility shall maintain
proof of financial responsibility as provided in s. 144.443 during
the operation of the approved facility and for 40 years after the
closing of the approved facility unless the obligation is extended
under par. (f).

2. The owner of an approved facility which ceased to accept
solid waste and permanently terminated “disposal operations
before August 15, 1991, shall maintain proof of financial respon-
sibility as provided in s; 144.443 for the period specified in the
approved plan of operation. : ,

3. Exceptas provided in subd: 4., the owner of a nonapproved
facility that receives or has received household waste shall main-
tain proof of financial responsibility as provided in s. 144.443 dur-
ing the operation of the nonapproved facility and for 40 years after
the closing of the nonapproved facility unless the obligation is
extended under par. (f). :

4. The owner of a nonapproved facility that ceases to accept
solid waste and permanently terminates disposal operations
before October 9, 1993, is not required to maintain proof of finan-
cial responsibility.

(c) Long-term care responsibility for approved facilities. Not-
withstanding s. 144.441(2) (c) 1., 1989 stats., the owner’s respon-
sibility for the long—term care of an approved facility does not ter-
minate, except that if another person acquires the rights of -
ownership-and is issued under s. 144.444 (1) a new operating
license for the approved facility, the owner’s responsibility is
transferred to that other person upon the issuance of the new oper-
ating license.

(f) Extension. of obligation to_provide proof of financial
responsibility. If the department determines that it is necessary to
protect-human health or the environment, the department may
require the owner of a solid or hazardous waste disposal facility
to provide proof of financial responsibility for the long-term care
of the facility for more than 40 years. The department shall notify
the owner of the extended obligation to provide proof of financial
responsibility before the expiration of the original 40-year period.
The department shall promulgate rules establishing the procedure
used to determine if it is necessary to protect human health or the
environment, B

(3) IMPOSITION OF TONNAGE FEE QN NONAPPROVED FACILITIES;

EXCEPTION; USE (a) Imposition of tonnage fee. Except as pro-
vided under pat. (b), the owner or operator of a nonapproved facil-
ity shall pay periodically to the department a tonnage fee for each
ton or equivalent volume of solid or hazardous waste received and
disposed of at the facility during the preceding reporting period.
The department may determine by rule the volume whichis equiv-
alent to a ton of waste.
- . (b) -Exemption from tonnage fees; certain materials used in the
operation of the facility. 'Solid waste materials approved by the
department for lining, daily cover or capping or for constructing
berms, dikes or roads within a solid waste disposal facility are not
subject to the tonnage fee imposed under par. (a).

(f)+ Reduction of or exemption from tonnage fees. The total
annual tonnage fees for all solid waste received by a nonapproved
facility shall be reduced by the amount of the base fee under s.
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144.442 (2) for that facility. If the base fee for a nonapproved
facility under s. 144.442 (2) is greater than the annual tonnage fee
imposed-under- par. (a) for that facility, the solid or hazardous
waste received by the facility is exempt from the tonnage fee for
that year. The department shall establish methods by rule for esti-
mating the total annual tonnages for all solid and hazardous
wastes received by a nonapproved facility. If an estimate reveals
that total annual tonnage fees for a nonapproved facility for a cer-
tain year are unlikely to exceed the base fee under s. 144.442 (2)
for that year, the department shall grant an exemption under this
paragraph without requiring the calculation of the actual total ton-
nage fees.

(g) Use of tonnage fees. Tonnage fees pard by a nonapproved
facrhty shall be paid into the environmental fund for environmen-
tal repair.

(4) AMOUNT OF TONNAGE FEE () Tonnage fee; solid waste.
Except as provided under pars.- (c) and (g); the tonnage fee
imposed by sub. (3) (a) is 1.5 cents per ton for solid waste.

(b) Tonnage fee; certain hazardous waste. The tonnage fee
imposed by sub: (3)(a) is 15 cents per ton for hazardous wastes
other than waste specified under par. (c):

(¢c) Tonnage fee; other waste. Except as provided under par.
(g), the tonnage fee imposed by sub. (3) (a) is 1.5 cents per ton for
waste consisting of ashes and sludges-from electric and process
steam generating facilities, sludges produced by waste treatment
or manufacturing-processes at pulp or paper mills, manufacturing
process solid wastes from foundries and sludges produced by
municipal wastewater treatment facilities

(g) Tonnage fee; mining waste. Notwithstanding pars. (a) to
(c), with respect to prospecting or mining waste, the tonnage fee
imposed under sub. (3) (a) is:

1. For hazardous tailing solids, 1.5 cent per ton

2. For nonhazardous tailing solids or for nonacid producing
taconite tailing solids, 0.2 cent per ton.

3. For hazardous sludge, one cent per ton.

4, For nonhazardous sludge, 0.5 cent per ton.

5. For hazardous waste rock, 0.3 cent per ton.

6. For nonhazardous waste rock or for nonacid producrng tac-
onite waste rock, 0.1 cent per ton.

7. For any prospecting or' mining waste not specified under
subds. 1.to 6., 0.5 cent per ton.

(6) PAYMENTS FROM' THE WASTE MANAGEMENT FUND AND
RELATED PAYMENTS - (b) - Payments from the waste management

fund. “The department may expend moneys in the waste manage-
ment fund only forthe purposes specified under pars. (d) to (h) and
1991 Wisconsin Act 39, section' 9142 (2w). The department may
expend moneys appropriated under s. 20.370 (2) (dq) for the pur-
poses specified under pars (d)-and (g) and 1991 Wisconsin Act
39, section 9142:(2w). The department may expend moneys
appropriated under s. 20.370 (2) (dt) for the purposes specified
under par. (f). The department may expend moneys appropriated
under s. 20.370 (2) (dy) and (dz) for the purposes specified under
par (h).

(c) Paymenis from the investment ami local impact fund. The
department may expend moneys received from the investment
and local impact fund only for the purposes specified under par.
(d), only for approved mining facilities-and only if moneys in the
waste management fund are insufficient to-make complete pay-
ments. The amount expended by the department under this para-
graph may not exceed the balance in the waste management fund
at the beginning: of that fiscal year or 50% of the balance in the
investment and local 1mpact fund at the begmnmg of that fiscal
year, whrchever amount is greater.

@ Payments ‘for long—term care after termination of proof of
financial responsibility. ~The department may spend moneys
appropriated-under s. 20.370 (2) (dq) for the costs of long—term
care of an approved facility for which the plan of operation was
approved ‘under s.- 144 44 (3) (c) before August 9, 1989, that
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accrue after the requirement to provide proof of financial respon-
sibility expires under sub. (2) (b) or (f) as authorized under s.
144.443.(11) (b) 2.

(f) Payment of closure and long—term care costs; forfeited
bonds and similar moneys. The department may utilize moneys
appropriated unders. 20.370 (2) (dt) for the payment of costs asso-
ciated with compliance with closure and long-term care require-
ments under s, 144.443 (11) ) L.

(8)- Prevention of imminent hazard. The department may uti-
lize moneys appropriated under s. 20.370 (2) (dq) for the payment
of costs associated with imminent hazards as authorized under s.
144.443 (11) (c) and (cm).

(h) Payment of corrective action, forfeited bonds and recov-
ered moneys.. The department may utilize moneys appropriated
under s. 20.370 (2)(dy) and (dz) for the payment of costs of cor-
rective action under s. 144.443 (11) (bm).

(6m) REPORT ON WASTE MANAGEMENT FUND. With its biennial
budget request to the department of administration unders. 16.42,
the natural resources board shall include areport on the fiscal sta-
tus of the waste management fund and an estimate of the receipts
by and expenditures from the fund in the current fiscal year and
in the future

(7) GROUNDWATER, SOLID WASITE CAPACITY AND WELL COM-

PENSATION FEES - (a) Imposition of groundwater, solid waste
capacity and well compensation fees on generators.. Except as
provided under par. (f), a genérator of solid or hazardous waste
shall: pay separate groundwater, solid waste capacity and well
compensation fees for each ton or equivalent volume of solid or
hazardous waste which is disposed of at a licensed solid or hazard-
ous waste disposal facility. If a person arranges for collection or
disposal services on behalf of one or more generators, that person
shall pay the groundwater, solid waste capacity and well com-
pensation fees to the licensed solid or hazardous waste disposal
facility or to any intermediate hauler used to transfer wastes from
collection points to a licensed facility. An intermediate hauler
who receives groundwater, solid waste capacity and well com-
pensation fees under this paragraph shall pay the fees to the
licensed solid or hazardous waste disposal facility. Tonnage or
equivalent volume shall be calculated in the same manner as the
calculation made for tonnage fees under sub: (3).
_ (b) Collection. The owner or operator of a licensed solid or
hazardous waste disposal facility shall collect the groundwater,
solid waste capacity and well compensation fees from the genera-
tor;:a person who arranges for disposal on behalf of one or more
generators or an intermediate hauler and shall pay to the depart-
ment the amount of the fees required to be collected according to
the amount of solid or hazardous waste received and disposed of
at the facility during the preceding reporting period.

(¢c) Amount of groundwater, solid waste capacity and well com-
pensation fees. The fees imposed under thrs subsection are as fol-
lows:

1. Except as provided in par. (d), the groundwater fee imposed
under pat. (a) is 10 cents per ton for solid waste or hazardous
waste, . _ _ ,

2. The well compensation fee imposed under par. (a) for solid

Aoy o nrosnec or minin
Oor mining waste,

waste Or hazardous waste, exclud.'rs prospectin,
is ‘one.cent per ton.

3. In this subdivision, “solid waste disposal and incineration
capacity” means the sum of the total capacity remaining at the
beginning-of a calendar year in all existing municipal waste land-
fills and the total solid waste incineration capacity of all existing
incinerators during the expected life of the incinerators. The solid
waste capacity fee imposed under par. (a) for solid waste disposed
of after January 1, 1995, excluding hazardous waste and exclud-
ing solid waste generated in this state, shall be determined by the
department at the beginning of each calendar year based on a com-
parison of the solid waste disposal and incineration capacity in
this state and in the state in which the solid waste is generated.
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Except as provided in subd. 4., the solid waste capacity fee is as
follows:

a. For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to the per capita capacity in this state, $0.

- b. For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to 75% but less than the per capita capacity in this state, $2
per ton.

c. For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to 50% but less than 75% of the per capita capacrty in this
state, $4 per ton:

- d. For solid waste generated in a state which has a per capita
solrd waste disposal and incineration capacity greater than or
equal to 25% but less than 50% of the per caprta capacity in this
state, $6 per ton

e. For solid waste generated in a state which has a per capita
solid waste drsposal and incinération capacity less than 25% of the
per capita capacity in this state, $8 per ton.

4. If the solid waste capacity fee for solid waste generated in
any state remains at the same level or increases in 2 consecutive
calendar years, the fee under subd. 3. is doubled. ‘The fee shall
remain doubled until solid waste generated in that state qualrfres
for a lower fee under subd. 3.

(d) Amount of groundwater fee; prospectmg or mining waste.
The groundwater fee imposed unider par. (2) is one cent per ton for
prospecting or mining waste, including tailing solids, sludge or
waste rock.

“(e) In addition to. other fees. The groundwater, solid waste
capacity and well compensation fees collected and paid under par.
(b) are in addition to the tonnage fee imposed under sub. (3), the
environmental repair base fee imposed under s. 144.442 (2) and
the environmental repair surcharge imposed under s. 144.442 (3).

(f) Exemptionfrom groundwater, solid waste capacity and well
compensation fees; certairi materials used in operation of the
faczlzty Solid waste materials approved by the department for lin-
ing, daily cover or capping or for constructing berms, dikes or
roads within a solid waste disposal facility are not subject to the
groundwater, solid waste capacity and well compensation fees
imposed under par. (a), except that foundry sands or shredder fluff
approved for use under s: 144.44 (3) (bh) or (4e) are subject to
groundwater and well compensation fees.

(g) Reporting period. The reporting period under this subsec-
tion is the same as the reporting period under sub. (3). The owner
oroperatorof any licensed solid or hazardous waste disposal facil-
ity shall:pay groundwater; solid waste capacity and well com-
pensation fees required to be collected under par. (b) at the same
time ds any. tonnage fees under sub. (3) are paid.

(h) - Use of groundwater, solid waste capacity and well com-
pensation fees. The groundwater fees collected under par. (b)

shall be credited to the environmental fund for groundwater man- .

agement: The well compensation and solid waste capacity fees
.collected under par. (b) shall be credited to the environmental fund
for ‘environmental repair.

"(i): Failure to pay groundwater, solid waste capaczty and welil
compensation fees. 1. If a person required under par. (a) to pay
groundwater, solid waste capacity and well compensation fees to
alicensed solid or hazardous waste disposal facility fails to pay the
fees, the. owner or operator of the licensed solid or hazardous
waste disposal facility shall submit to the department with the pay-
ment required under par.-(b) an affidavit stating facts sufficient to
show the person’s failure to comply with par. (a). -

2. If the person named in the affidavit under subd. 1 is a gen-
erator or a person who arranges for collection or disposal services
on behalf of one or more generatots and the person holds a license
for the collection and transportation of solid or hazardous waste,
the department shall immediately notify the person that the license
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will be suspended 30'days after the date the notice is mailed unless
the person submits to the department an affidavit stating facts suf-
ficient to show that it has paid the fees as required under par. (a).

3. If the person named in the affidavit under subd. 1. is an
intermediate hauler that holds a license for the collection and
transportation of solid or hazardous waste, the department shall
immediately notify the person that the license will be suspended
30 days after the date the notice is mailed unless the person sub-
mits to the department an affidavit stating facts sufficient to show
that either of the following has occurred:

a. The person named in the affidavit under subd. 1. received
the requrred fees from a generator, from a person who arranges for
collection or disposal services on behalf of one or more generators
or from an earlier intermediate hauler, and paid the fees to the
licensed solid or hazardous waste disposal facility or to a subse-
quent intermediate hauler.

b. A generator, a person who arranges. for collectron or
disposal services on behalf of one or more generators or an eatlier
intermediate hauler failed to pay the required fees to the person
named in the affidavit under subd. 1.

4. If the department does not receive an affidavit under subd.
2. or 3. within 30 days after-the date the notice is mailed, the
department shall suspend the license issued to the person for the
collection and transportation of solid or hazardous waste. Not-
withstanding s. 227.42, the department is not requrred to provide
the licensee with a hearing before the suspension.

5. Whena person whose license is suspended under subd. 4.
provides the department with proof that the person has paid the
owner or operator of the licensed solid or hazardous waste facility
the. amount of the unpaid fees, the department shall immediately
reinstate the suspended license.

(7m) SOLID WASTEFACILITY SITING BOARD FEE (a) Imposition
of solid waste facility siting board fee on generators. Except as
provided under par. (d), a generator of solid waste or hazardous
waste shall pay a solid waste facility siting board fee for each ton
or equivalent volume of solid waste or hazardous waste that is dis-
posed of at a licensed solid waste or hazardous waste drsposal
facility. If a person arranges for collection or disposal services on
behalf of one or more generators, that person shall pay the solid
waste facility siting board fee to the licensed solid waste or haz-
ardous waste disposal facility or to any intermediate hauler used
to transfer wastes from collection points to a licensed facility. An
intermediate hauler who teceives the solid waste facility siting
board fee under this paragraph shall pay the fee to the licensed
solid waste or hazardous waste disposal facility. Tonnage or
equivalent volume shall be calculated in the same manner as the
calculation made for tonnage fees under sub. (3).

(b) Collection. The owner or operator of a licensed solid waste
or hazardous waste disposal facility shall collect the solid waste
facility siting board fee from the generator, a person who arranges
for disposal on behalf of one or more generators or an intermediate
hauler and shall pay to the department the aniount of the fee
required to be collected according to the amount of solid waste or
hazardous waste réceived and disposed of at the facility during the
preceding reporting period.

(c) Amount of solid waste facility siting board fee. The fee

-imposed under this subsection is 1.7 cents per ton for solid waste

or hazardous waste.

(d) Exemption from solid waste facility siting board fee; cer-
tain materials used in operation of the facility. Solid waste materi-
als approved by the department for lining, daily cover or capping
or for constructing berms, dikes or roads within a solid waste
disposal facility are not subject to the solid waste facility siting
board fee imposed under par. (a), except that materials approved
for use under s. 144 44 (3) (bh) or (4e) are subject to the fee.

(e) Reporting period. The reporting period under this subsec-
tion is'the same as the reporting period under sub. (3). The owner
or operator ‘of ‘any licensed solid waste or hazardous waste
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- disposal facility shall pay the solid waste facility siting board fee
required to be collected under par. (b) at the same time as any ton-
nage fees under sub. (3) are paid.

(f) Use of solid waste facility siting board fees. The fees col-
lected under par. (b) shall be credited to the appropriation under
5.20.370 (2) (eg) for transfer to the appropriation under s. 20.505
@ (.

(8) Failure to pay solid waste facility siting board fee. 1. If
a person required under par. (2) to pay the solid waste facility sit-
ing board fee to a licensed solid waste or hazardous waste disposal
facility fails to pay the fee, the owner or operator of the licensed
solid waste or hazardous waste disposal facility shall submit to the
department with the payment required under par. (b) an affidavit
stating facts sufficient to show the person’s failure to comply with

par. (a).

2. If the person named in the affidavit under subd. 1. is a gen-
erator or a person who arranges for collection or disposal services
on behalf of one or more generators and the person holds a license
for the collection and transportation of solid waste or hazardous
waste, the department shall immediately notify the person that the
license will be suspended 30 days after the date the notice is
mailed unless the person submits to the department an affidavit
stating facts sufficient to show that it has pard the fee as required
under par. (a).

3. If the person named in the affrdavrt under subd. 1. is an
intermediate hauler that holds a license for the collection and
transportation of solid waste or hazardous waste, the department
shall immediately notify the person that the license will be sus-
pended 30 days after the date the notice is mailed unless the person
submits to the department an affidavit stating facts sufficient to
show that either of the following has occurred:

a. The person named in the affidavit under subd. 1. received
the required fée from a generator, from a person who arranges for
collection or disposal services on behalf of one or more generators
or from an eatlier intermediate hauler, and paid the fee to the
licensed solid waste or hazardous waste disposal facility or to a
subsequent inter mediate hauler.

b. A generator, a person who arranges for collection or
drsposal services on behalf of one or more generators or an eatlier
intermediate hauler failed to pay the required fee to the person
named in the affidavit under subd. 1.

4. Ifthe department does not receive an affidavit under subd.
2. or 3. within 30 days after the date the notice is mailed, the
department shall suspend the license issued to the person for the
collection and transportation of solid waste or hazardous waste.
Notwithstanding s. 227.42, the department is not required to pro-
vide the licensee with a hearing before the suspension.

5. Whena person whose license is suspended under subd. 4.
provides the department with proof that the person has paid the
owner or operator of the licensed solid waste or hazardous waste

facility the amount of the unpaid fee, the department shall imme-

diately reinstate the suspended license.

History: 1977 c.377;1979 ¢, 142; 1979 ¢. 221 ss. 630q to 630t, 2202 (39); 1981
c. 86,374; 1983 a. 27 ss. 1533.to 1536 2202 (38); 1983 a. 298; 1983 a. 410 ss. 48
to 61, 2200 (38), 2202 (38); 1985 a. 29 ss. 1954mi to 1955g, 3202 (39); 1985 a 182
s. 57,1987 a. 384; 1989 a. 31, 335; 1991 a. 39; 1993 a. 16, 135, 490

144.4412 Incinerators; solid waste capacity fee.
(1) DeriNitioN. In this section:

" (a) “Municipal solid waste treatment facility” means a solid
waste facility that is designed primarily to burn or convert into fuel
solid waste collected from residential or commercial sources and
that is owned or operated by a municipality or county or a private
entity that offers incineration or conversion services to the public,
a county or a municipality. .

(b) “Solid waste disposal and incineration capacity” means the
sum of the total capacity remaining at the beginning of a calendar
year in all existing municipal waste landfills and the total solid

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

93-94 Wis. Stats. 2628

waste incineration capacity of all existing incinerators during the
expected life of the incinerators

(2) CovLLECTION. The owner or operator of an incinerator with
an operating permit or license that is approved under s. 144,391
or 144.44 (4) shall pay to the department the amount of the solid
waste capacity fee required to be collected according to the
amount of solid waste burned during the previous calendar year.

(3) AMOUNT OF SOLID WASTE CAPACITY FEE. The solid waste
capacity fee imposed under sub. (2) for solid waste burned after
January 1, 1995, shall be determined by the department at the
beginning of each calendar year:based on a comparison of the
solid waste disposal and incineration capacity in this state and in
the state in which the solid waste is generated. Except as provided
in-sub. (4), the solid waste capacity fee is as follows: .

(a) For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to the per capita capacity in this state, $0.

(b) For solid waste generated in a state which has.a per capita
solid waste disposal and incineration capacity greater than or
equal to 75% but less than the per caprta capacity in this state, $2
per ton.-

(c) Forsolid waste generated in a state which has a per capita
solid waste disposal and incineration capacity: greater than or
equal to 50% but less than 75% of the per capita capacity in thrs
state, $4 per ton.

(d) For solid waste generated in a state which has a per caprta
solid -waste  disposal and:incineration capacity greater than or
equal to 25% but less than 50% of the per capita capacity 1n this
state, $6 per ton.

“'(e) Forsolid waste generated in a state which has-a per capita
solid waste disposal. and incineration capacity less than25% of the
per capita capacity in this state, $8 per ton.

(4) Fee DOUBLED. 'If the solid waste capacity fee for solid
waste generated in any state remains at the same level or increases
in 2 consecutive calendar years, the fee under sub. (3) is doubled.
The fee shall remain doubled until solid waste generated in that
state qualrfres for a- lower fee under sub. (3). ’

(5) EXEMPTIONS "The solid waste capacity fee under sub. (3)
or (4) does not apply to any of the following:

(a). Hazardous waste.

.. (b) Solid waste generated in this state

(c) Solid waste generated in another state if the solid waste is
converted into fuel or burned at a municipal solid waste treatment
facility with an operating permit or license that is approved under
s.144.391 or144.44 (4)-prior to May.11, 1990, and the solid waste
is delivered to the municipal solid waste treatment facility pursu-
ant'to-a contract in effect 2 years after May 11, 1990.

(6) USE OF SOLID WASTE CAPACITY FEE. The fees collected
under sub. (2) shall be credited to the environmental fund.

History: 1989 a.335 :

',144.4414 Solid waSte capacity fees; department
determinations.. Beginning on January 1, 1991, and annually

thereafter, the department shall determine the solid waste disposal
and incineration capacity, as definedin s, 144.4412 (1) (b), of this
state and each adjacent state. The.department shall inform the
owner or operator of each solid waste disposal facility.and each
incinerator in this state of the amount of the solid waste capacity
fee underss. 144.441 (7) and 144:4412 for solid waste. generated
in each adjacent state, commencing on January 1, 1995, based on
that solid waste disposal and incineration capacity determrnatron
History: 1989 a. 335

144, 442 Enwronmental repalr (1) DEFINIIIONS Inthis
section: .-

(a) -“Approved facility” has the meaning speciﬂed under s.
144.441(1) (a).- - o :
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(b) “Approved mmmg facility” has the meaning specified
under s. 144.441 (1) (b). )

(bm) “Discharge” has the meaning given in s. 144.76 (1) (a).

(c) “Nonapproved facrlrty has the meaning specified under s.
144.441 (1) (c).

(cm) “Private water supply” means a well which is used as a
source of water for humans, livestock or poultry. As used in this
paragraph “livestock” has the meaning specrfred under s. 95.80
1) ®).

(d) “Site or facrlrty” means except in sub (9m), an approved
facility, an approved mining facility, a nonapproved facility or a
waste site:

(e) “Waste site” means any site, other than an approved facility,
an approved mining facility or a mnonapproved facility, where
waste is disposed of regardless of when-disposal occurred or
where a hazardous substance is discharged before May 21, 1978.

(1m) ENVIRONMENTAL REPAIR FEE FOR GENERATORS. (a) Impo-
sition of fee. Except as provided under par. (f), a generator of solid
or hazardous, waste shall pay an environmental repair fee for each
ton or equivalent volume of solid or hazardous waste which is dis-
posed of at a licensed. solid or hazardous waste drsposal facility.

If a person arranges for collection or disposal services on behalf

of one or more generators, that person shall pay the environmental
repair fee to the licensed solid or hazardous waste disposal facility
or to any mtermedrate hauler used to transfer wastes from collec-
tion points to a licensed facrlrty An intermediate hauler who
receives environmental repair fees under this paragraph shall pay
the fees to the licensed solid or hazardous waste drsposal facility.
Tonnage: ‘or equivalent volume shall be calculated in the same
manner as the calculation made for tonnage fees under's. 144.441
3.

(b) Collection. The owner or operator of a licensed solid or
hazardous waste disposal facility shall collect the environmental
repair fee from the generator, a person who arranges for disposal
on behalf of one or more generators or an intermediate hauler and
shall pay to the department the amount of the fees required to be
collected according to the amount of solid or hazardous waste
received-and disposed of at the facility during the precedmg
reportmg perrod
U (em) Amountof environmental’ repazr fee. Except as provided
Gnder par. (d) the environmental repair fee imposed under par. (a)
is 15 cents per-ton for solid or hazardous waste received by a
licensed solid or hazardous waste disposal facility after December
31, 1985, but béfore July 1, 1989, and 20 cents per ton for solid
or hazardous waste received by a licensed solid or hazardous
waste disposal facility on or after-July 1, 1989.

" (cp) Amount of environmental repair fee. Notwithstanding
par. (cm) and except as provided under par. (d), the environmental
repair fee imposed-under par. (a) is 30 cents per ton for solid or
‘hazardous waste,: other than. high—volume industrial waste, as
defined in-s. 144.44 (7). (a) 1.; disposed of on.or after January 1,
1988 but before July 1, 1989, and 50 cents per-ton drsposed of on
or after-July 1,1989. -

{(d) Arnount of envtronmentai repair fee, prospecting or mmmg
Waste “The environmental repair fee imposed under par. (a) is one

cent per ton for prospecting or mmrﬂ waste, including tavlma sol-

ids, sludge or-waste rock.
- (e) Inaddition to'other fees. The environmental repair fee col—
lected and pard under par. (b) is in addition to the base fee imposed
under sub. (2), the surcharge 1mposed under sub. (3), the tonnage
fee imposed under's. 144.441 (3) and the groundwater, solid waste
capacity and well compensatron fees 1mposed under s. 144.441
(7) Lo

() Exemptzon from environmental repazr fee; certain materi-
als ‘used in operation of the facility. ~Solid waste materials
approved by the department for lining, daily cover or capping or
for constructmg berms, dikes or roads within ‘a solid waste
disposal facility are not subject to the environmental repair fee

imposed under par. (a), except that foundry sands or'shredder fluff
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approved for use under s. 144.44 (3) (bh) or (4e) are subject to the
environmental repair fee.

(g) Reporting period. The reporting period under this subsec-
tion is the same as the reporting period under s. 144.441 (3). The
ownet -or operator of any licensed solid or hazardous waste
disposal facility shall pay environmental repair fees required to be
collected under par. (b) at the same time as any tonnage fees under
s. 144.441 (3).

(h) Use of environmental repair fee. The fees collected under
par. (b) shall-be credited to the environmental fund for environ-
mental repair.

(i) - Failure to pay environmental repair fee. 1. If a person
requrred under par.'(a) to pay an environmental repair-fee to a
licensed solid or hazardous waste disposal facility fails to pay the
fee, the owner or operator of the licensed solid or hazardous waste
disposal facility shall submit to the department with the payment
required under par. (b) an affidavit stating facts sufficient to show
the person’s failure to comply with par. (a).

2. If the person named in the affidavit under subd. 1. is a gen-
erator or a person who arranges for collection or disposal services
on behalf of one or more generators and the person holds a license
for the collection and-transportation of solid or hazardous waste,
the department shall immediately notify the person that the license
will be suspended 30 days after the date the notice is mailed unless
the person submits to the department an affidavit stating facts suf-
ficient to show that it has paid the fee as required under par. (a).

3. If the person named in the affidavit undet subd. 1. is an
mtermedrate hauler that. holds. a license for the collection and
transportation of solid or hazardous waste, the department shall
immediately notify the person that the license will be suspended
30 days after the date the notice is mailed unless the person sub-
mits to the, department an affidavit stating facts sufficient to show
that either of the following has occurred:

a. The person-named in the affidavit under-subd. 1. received
the required fee from a generator, from a person who arranges for
collection or disposal services on behalf of one or more generators
or from an earlier intermediate hauler, and paid the fee to the
lrcensed solid or hazardous waste. disposal facrlrty or to a subse-
quent inter mediate hauler.

b. A generator a person who arranges for collection or
disposal services on behalf of one or more generators or an earlier
intermediate hauler failed to pay the required fees to the person
named in the affidavit under subd. 1

4. 1f the department does not receive an affidavit under subd.

2. or 3. within 30 days after the date the notice is mailed, the

department shall suspend the license issued to the person for the
collection and transportation of solid or hazardous waste. Not-

,wrthstandrng $. 227 42, the department is not requrred to provide

the lrcensee wrth a hearmg before the suspension.

5. Whena person whose llcense is suspended under subd. 4.
provrdes the department with proof that the person ! has paid the
owner or operator of the licensed solid or hazardous waste facility
the amount of the unpaid fee, the department shall immediately
reinstate the suspended license. .

(1s) ENVIRONMENTAL REPAIR FEE FOR GENERATORS OF HAZARD-

OUS WASTE, (2). A generator of hazardous waste who is required

to report annually on hazardous waste’ actrvrtres ‘according to rules
promulgated under s. 144.62 (8) (b shall pay.an annual environ-
mental repair fee.
(b). The annual envrronmental reparr fee under par. (a) shall be
assessed as follows:
1A generator of hazardous waste shall pay a base fee of $125

Af the generator has generated more than zero pounds inthat partic-
-ular year, plus $12 per-ton of hazardous waste generated durrng

the reporting year.. - -
2. No generator may pay a fee that is greater than $10,000:
(©) No fees may be assessed under-par. (a) for the following
hazardous wastes:
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.;-1., Hazardous wastes which are recovered for recycling or
reuse including hazardous wastes incinerated for the purpose of
energy recovery..

2. Leachate which contams hazardous waste whrch is being
transported to a wastewater treatment plant or is. discharged
directly to a sewer pipe

3. Hazardous wastes which are removed from a site or facility
to repair environmental pollution.

4. Household hazardous wastes that are collected by a munic-
ipality under a program for the collection and disposal of house-
hold hazardous wastes.

(d). The department shall assess fees:under par. (a) on the basrs
of the:generator’s report that is submitted -according to the rules
promulgated under's: 144.62.(8) (b).

(dm) ‘The department may promulgate a rule setting a late fee
to be assessed against a generator of hazardous waste who fails to
pay the annual environmental repair fee under par. (a) when it is
due. If the department promulgates a rule-under this paragraph,
it:shall set the fee at a level designed to offset the increased costs
of collecting annual fees that are not paid when due.

(e) All moneysreceived under this subsection shall be credited
to the environmental fund for environmental repair.

" (2) ENVIRONMENTAL REPAIR BASE FEE. (a) Imposition of envi-
ronmental repair base fee. The owner or operator of a nonap-
proved facility shall pay to the department an environmental
repair base fee for each calendar year.

(b) Amount of environmental repair base fee. 1. The environ-
mental repair base fee is $100 if the owner or operator of the non-
approved facility enters into an agreement with the department to
close the facility onor before July 1,1999. The $100 base fee first
applies for the calendar year in whrch the owner ot operator of a
nonapproved facility enters into a closure agreement. ‘If the owner
or operator of a nonapproved facility fails to comply with the clo-
sure agreement, the department shall collect the additional base
fees which would have beén paid by the owner or-operator under
subd. 2. in the absence of the closure agreement

2. The environmental repair base fee is $1,000 if the owner
or operator of a nonapproved facility has not entered into an agree-
ment with the department to close the facrlrty on or before Iuly L,
1999,

(c) Use of environmental repair base fees. Environmental
repair base fees shall be credited to the envrronmental fund for
enyvironmental repair.

(d) Reduction of base fee; monitoring. This paragraph applies
to'a nonapproved facility which is subject to the $1,000 base fee
under par. (b) 2. and which is required by the department to con-
duct monitoring under's. 144.44 (4) (f). The base fee under par.
(b) 2. shall be reduced by the cost-of monitoring for the calendar
year to which the base fee applies, or $900, whichever is less.

(3) ENVIRONMENTAL REPAIR SURCHARGE. (a) Imposition of
environmental repair surcharge. If the owner or operator of anon-
approved facility is required to pay a tonnage fee under s. 144.441
(3), the owner or operator shall pay to the department an envrron—
mental repair surcharge for each calendar year.

(b) ‘Amount of environmental repair surcharge.” 1. With
respect to solid or hazardous waste disposed of at a nonapproved
‘facility for which the owner or operator enters into an agreement
with the departmenit to close the facility on or before Iuly 1, 1999,
the owner or operator shall pay to the department an environmen-
tal -repair ‘surcharge ‘equal to 25% of the tonnage fees imposed
under s. 144.441 (3). The 25% surcharge first-applies for the cal-
«endar. year-in which the-ewner or operator enters into a closure
agreement. If the owner or operator-fails to comply with-the clo-
‘sure agreement, the department shall collect the additional ton-
nage fees which would have been paid by the owner:or operator
under subd; 2. in the absence of the closure agreement.

- 2. With respect to.solid or hazardous. waste disposed of at a
nonapproved facility for which the owner or operator has not
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entered into an agreement with the department to close the facility
on or before July 1, 1999, the owner or operator shall pay to.the
department an environmental repair surcharge equal to 50% of the
tonnage fees imposed under s. 144.441 (3).

(c) Use of environmental repair surcharge Environmental
repair surcharges shall be credited to the environmental fund for
environmental repai.

(4) INVENTORY; ANALYSIS; HAZARD RANKING. (a) Inventory. 1.
The department shall compile and maintain an inventory of sites
or facilities which may cause or threaten to cause environmental
pollution. In compiling the i inventory, the department shall collect
all relevant information about a site or facility which is or may
become available. No later than January 1, 1992, the department
shall publish the initial inventory of sites or facilities. Every 4
years, beginning no later than January 1, 1996, the department
shall publish a revised inventory of sites or facilities.

2. The department shall publish the initial inventory and each
revised invéntory as a class 1 notice under ch. 985 in the official
state newspaper under s: 985.04 or, if none exists, in a major news-
paper with statewide citrculation. Thenotice shall include a state-
ment that the list is not subject to judicial review.

3. The decision of the department to include a site or facrlrty
on the inveritory or exclude a site or facility from the mventory is
not subject to judicial review.

4. Notwithstanding s. 227 01 (13) or 227. 10 (1), the list of
sites or facilities. which results from the inventory is not a rule.

- (b) Investrgatron analysis. 1. The department may take direct
action under subd. 2. or 3. or may enter into a contract with any
person to take the action. The department may take action under
subd. 2 or 3. regardless of whether.a site or facility is included on
the inventory under par. (a) or the hazard ranking list under par.

(©)- . v

2.-The department may conduct an investigation, analysis and
monitoring of a site or facility and areas surrounding the site or
facility to determine the existence and extent of actual or potential
environmental pollution from the site or facility including, but not
limited to, monitoring by means of installing test wells or by test-
ing water supplies. The department may conduct an.investigation
to identify persons who are potentially responsible for actual or
potential environmental pollution from a site or. facility. If the
department conducts an investigation to identify persons who are
potentially. -responsible for actual or potential environmental
pollution from a site or facility, the department shall make a rea-
sonable effort to identify as many persons as possible responsible
for the environmental pollution. -

3. The department may determine whether a srte or facility
presents a substantial danger to-public health or welfare or the
environment and evaluate the magnitude of the danger.

(¢c) ‘Hazard ranking. 1. The department shall: promulgate by
rule: criteria for. determining the' ranking. of sites and facilities
which are included in the inventory under par. (a), based on the
degree.to which sites or facilities present a substantial danger to
public health or welfare or the environment and the potential

argency of taking remedial action:. To the extent applicable, the
criteria shall be-based on the population at risk; the potential for

contaminat_ion.of' drinking water supplies, the potential for other
direct human contact, the potential for: destruction of  sensitive

ecosystems, the hazard potential of the hazardous substances

which may be released and other appropriate factors The depart-
ment is not requrred to use hazard ranking criteria promulgated by

the federal envrronmental protectron agency under 42 USC 9601,

et seq.
2. From time to time, the department shall issue documents

_consistent with the criteria in subd. 1., which list the hazard rank-

ing of sites and facilities which are mcluded in the inventory under
par. (a). The hazard ranking list shall include in a single category

‘those sites or facilities determined by the department to present.a

substantial danger to public health or welfare or the environment.
The department may include subcategories in the hazard ranking
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list which: group together, without assigning a specific degree of

risk and without establishing an individual hazard ranking, sites
or facilities: which-do not present a substantial danger to public
health or welfare or the environment. No later than January 1,
1994, the department shall complete the hazard rankmg of allsites
or facilities which are included in the initial inventory compiled
under par. (a). Notwrthstandrng s.227.01 (13) or227.10 (1), doc-
uments issuéd under this subdrvrsron are not rules

3. The department shall publish the hazard rankrng list and
any amendments to the hazard ranking listas a class 1 notice under
ch. 985 in the official state newspaper under s. 985.04 or, if none
exists, in a major newspaper with statewide circulation. The
notice shall invite the submission of written comments within the
30-day period after the notice is published. The notice shall
includea descrrptron of the procedure for requesting apublic hear-
rng and a statement that the list is not sibject to ]udrcral review.

"4, Within 30 days after the hazard ranking list or any amend-
ments to the hazard ranking list are published, any person may
submrt to the department arequest fora public hearing. If a hear-
ing is requested within the 30-day period, the department shall
publrsh anotice of the hearing; at least 10 days prior to the hearing,
as a class 1 notice under ch 985 in the official state newspaper
under s, 985.04. or, if nione exists, ina major newspaper with state-
wide circulation. The department shall coriduct the public hearrng
within 90 days after the hearing is requested The department may
publrsh_ 4’ niotice ‘and' conduct a public hearing if a request is
recerved‘after the 30-day period. ‘Notwithstanding's. 227:42,the
h rrng under thrs paragraph shall not be conducted asa contested
v

5 The decision of the department concernmg the hazard rank-
ing assigned to a site or facility is not subject to judicial review.

(d) Access to mformatron Upon the request of any officer,
employe or authorized representative of the department, any per-

son,who generated, transported, treated, stored. or disposed of

solid or hazardous waste which may have been disposed of at a site
or facility under investigation by the department shall provide the
officer, employe or authorized representatrve access to any
records or documents in that person’s custody, possessron or con-
trol ‘which relate, to 3
1. The type and quantrty of waste generated transported,
treated or stored which was drsposed of at the site or facility and
the. dates of these activities. .
2. The identity of persons. who generated tr ansported treated
or stored waste which was disposed of at the site or facility.
.+3,..The identity-of: subsidiary or parent corporations, as
defined in sub.:(9) (a). 3, of persoris who generated, transported,
treated or:stored waste - which was disposed of at the:site or facility.
- (5)ENVIRONMENTAL RESPONSE PLAN. -The-department shall
‘promulgate by rule a waste facility envrronmental response plan.
The plan shall- contain the following provisions:
(a) ‘Methods for preparrng the mventory and conductrng the
analysrs under’ sub ).
(b) Methods for remedial actron under sub (6)

. r\ ; ‘vretuud and Crrteiia for. dere. mining the appruprraw
of remedial action under sub. 6).

(d). ‘Means of: ensuring-that the costs of remedial action are
~appropr1ate in.relation to the assocrated benefits over- the period
.of potential human exposure to substances released by the site or
facility.

(e) Appropriate roles-and responsibilities under this sectron for
federal state.and local governments and for interstate and :-non-
‘governmental entities. .. k

{(f) ‘Means of making the most: effectwe use of the grant pro-

extent

gram under sub. (9m) so as to encourage the greatest number of

political. subdivisions to undertake remedral action .on property
that.they own. o v
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(6) . ENVIRONMENTAL REPAIR. (b) -Department authority. 1.
The:department may take direct action under subds. 2. t0 9. or may
enter into a contract with any person to take the action.

2."The department may take action to avert potential ¢ envrron-
mental pollution from the site or facility.

3. The department may reparr the site or facility or isolate the
waste.” '

- 4. The department may abate, terminate, remove and remedy
the effect of environmental pollution from the site or facility.

5. The department may restore the environment to the extent
practicable. .

6. The department may establrsh a program of long—term
care, as necessary, for asite or facility which is repaited or iso-
lated.

-, The department may- provrde temporary or permanent
replacements for prrvate water supplres damaged by asite or facil-
ity.

8. The department may assess the poténtial health effects of
the occurrence, not to exceed $10,000 per occurrence,

9. The department may take any other action not specified
under subds. 2. to 8, consistent with this subsection in order to pro-
tect public health, safety or welfare or the environment.

(c) Sequence of remedial action. In determining the sequence
for taking remedial action under this subsection, the department
shall consider the hazard ranking of each site.or facility, the
amount of funds available, the information available about each
site or facility, the willingness and ability of an owner, operator or
other responsible person to undertake or assist in remedial action,
the availability of federal funds under 42 USC 9601, et seq., and
other relevant factors. The department shall give the highest pri-
ority to remedial action at sites or facilities which have caused
contamination of a municipal water supply in a town with-a popu-
lation greater than 10,000. If any such site or facility is.eligible
for federal funds under 42 USC-s. 9601 to 9675, but the federal
funds will not be available before January 1, 2000, the department
shall proceed with remedial action using state funds. -/

" -(cm) Remedial action schedule. The department shall com-
mence remedial action as required under this paragraph for sites
or-facilities which-are included on the hazard ranking list-and are
determined fo presént‘a substantial danger to public health or wel-
fare or the environment. The department shall commence reme-
dial action at no less than 2 of the sités or facilities by January 1,
1989. The department shall commence remedial action at all of
the sites or facilities by January 1,2000. After January 1,1989 and
before January 1,2000, the department shall annually commence
remedial action-at no- less than 2 of the sites or facilities.

@ Emergency responses Notwrthstandrng rules promulgated
under this section, the hazard ranking list, the considerations for
taking action undes pat. (c) or the remedial action schedule under
par. (¢m), the department may take emergency action under this
subsection and subs. @ and (8) at a site or facility if delay will
result in‘imminent risk to public health or safety or the enviton-
ment The department is not requrred to hold a hearrng under par.
Hif emergency actionis takén under this paragraph The decision
of the department to take emergency action is a final decrsron of

the agency subject to. judicial review under ch 227.

- (e) Access to property. Any officer, employe or authorized rep-
resentatrve of the department may enter onto any site or facility

and areas surrounding the site or facility at reasonable times and

upon notice to the owner or occupant to take action under this sec-
tion. Notice to the owner or occupant is not required if the delay
required to provide this notice is likely to resultin an imminent
tisk to public. health ot welfate or the environment.

) Notice; hearmg The department shall publish a class 1
notrce, under ch. 985, prior to taking remedial action under this
subsection and subs. (4) and (8), which describes the proposed




Electronically scanned images of the published statutes.

144.442 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

remedial ‘action and“the amount and purpose of any proposed
expenditure. Except as provided under par. (d), the department
shall provide a hearing to. any person who demands a hearing

within 30.days. after the notice is published for the purpose of

determining whether the proposed remedial action and any
expenditure is within the scope of this section and is reasonable
in relation to the cost of obtaining similar materials and services.
The department is not required to conduct more than one hearing
for the remedial action proposed at a single site or facility.  Not-
withstanding s. 227.42, the hearing shall not be conducted as a
contested case.” The decision of the department to take remedial
action under this section is a final decision of the agency subject
to judicial review:under ch. 227.

- (6m) MONITORING COSTS AT NONAPPROVED' FACILITIES OWNED
OR OPERATED BY MUNICIPALITIES Notwithstanding the inventory,
analysis and hazard ranking under sub. (4), the environmental
response plan prepared under sub. (5) or the environmental repair
authority, remedial action sequence and emergency response
requirements under sub. (6), the department shall pay that portion
of the cost of any monitoring requirement which is to be paid
under s. 144.44 (4) (f) 5. from the appropriation under s. 20.370
(2) (dv) prior to makrng other payments from that appropriation.

(6r) MUNICIPAL INCINERATOR ASH TESTING Notwithstanding
the inventory, analysis and hazard ranking under sub. (4), the envi-
ronmental response plan prepared under sub. (5), the environmen-
tal repair authority, remedial action sequence and- emergency
response requirements: under -sub. (6), or the monitoring costs
under sub. (6m), the department shall pay the cost incurred by'a
municipality after June 30, 1986, and before January 30,1988, for
testing ‘required to determine whether the ash from a municipally
owned incinerator is hazardous. The department shall make pay-
ments. under this. subsection from the appropriation under s.
20.370 (2) (dv) ‘priorto makrng other payments from that appro-
priation:

“(7) PAYMENTS FROM THE INVESTMENT AND LOCAL IMPACT FUND:
The department may expend moneys received from the invest-
ment and local impact fund for the purposes specified under sub.
(6) only for.approved mining facilities and only if moneys in the
environmental fund that-are available for environmental repair are
insufficient to make complete payments. The amount expended
by the department under this subsection may not exceed the bal-
anceinthe envrronmental fund that is avarlable for environmental
repair at the begrnmng of that fiscal year or 50% of the balance in
the investment and local i impact fund atthe begmnrn g of that fiscal
year, whrchever amount is greater.

(8) :IMPLEMENTING THE FEDERAL SUPERFUND ACT (a) The
department; may- advise, consult, assist-and contract with other
intetested persons to take action to implement the federal compre-
hensive environmental response, compensation and liability act
of 1980, 42 USC 9601, et seq., in. cooperation with the federal
envrronmental protection agency. These actions include all of the
actronsj,u der subs. (4) to'(6). The départment may enter into
agreements wrth the federal envnonmental protection agency.

_Ab) L The department may expend moneys from the appropria-
tions ,nder ss. 20,370 (2) (dv) and 20.866 (2) (tg) as required
under 42 USC 9601, et seq. The department shall promulgate by
rule criteria for the expenditure of moneys from the appropriations
under ss. 20. 370 (2) (dv) and 20.866 (2) (tg). The critetia shall
include consideration of the amount of moneys available in the
‘appropriations under ss: 20.370 (2) (dv) and 20.866 (2) (tg), the

moneys available from other soutces for the required sharing of

‘costs; the differences between public and private sites or facilities,
the potential for cost recovery from responsrble partres and any
other appropriate factors.

“ {¢) 1" The department may r‘equrrje amunicipality to pay area-
sonable share of the amount expended by the department for a pro-
ject under par. (b).- The department shall base any share charged
‘to a municipality for a project under par. (b) on the followrng fac-
‘tors:
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a. - The municipality’s responsibility for the site or facility
affected by the project.

b. The benéfit that the municipality receives from the project.

c. “The municipality’s ability to pay for the project.

. 2. The total amount charged to all municipalities who' are
charged for the project may not exceed 50%. of the amount
expended by the department under par. (b) for the project.

3. The department shall promulgate rules establishing criteria
for determining the responsibility, for the purposes of this subsec-
tion, of a municipality for a site or facility affected by the project
under pat. (b); the benefit a municipality teceives from a project
under par. (b); and the ability of a munrcrpalrty to pay for a project
under par. (b).

4. Al moneys received under this paragraph shall be credited
t6'the environmental fund for environmental repair.

(9) RECOVERY OF EXPENDITURES (a) Deﬁmtzons In this sub-
séction:

L. “Operator means any person who operates asite or facility
or who permits the drsposal of waste at a site or facility under his
or her management or control for consideration, regardless of
whether the site or facility remains in operation and regardless of
whéther the person operates or permits disposal of waste at the
time any envirgnmental pollution occurs. This term 1ncludes a
subsidiary or parent corporatron

2, ““Owner” means any person who owns or who receives
direct or indirect considerationfrom the operation of asite or facil-
ity regardless of whether the site or facility remains in operation
and regardless of whether the person owris or receives considera-
tion at the time any environmental pollution occurs. This term
includes a subsrdrary or parent corporation.

3. “Subsrdrary or parent corporation” means any business
entrty, rncludmg a subsrdrary, parent corporation or other business
arrangément which hias elements of common ownership or control
or-uses ‘a long~term contractual arrangement with any person to
avoid direct responsibility for conditions at a sité or facility:

(b) Applicability. 1. This subsection does not apply to the
release or discharge of a substance which is in compliance with a
permit, license, approval, special order, waiver or variance issued
under this chapter or ch. 30, 31 or 147, or undet corresponding
federal statutes or régulations.

2. This subsection applies to an owner who pur‘chases the land
where a site or facility is located only if the owner knew or should
have'known of the exrstence of the site or facrlrty at the time of
purchase.

(c) Persons responszble '1...An owner or operator i$ responsi-
ble for conditions at a site orfacility which presents a substantial
danger to public health or welfare or the environment if the person
knew or should have known at the time the disposal occurred that
the disposal was likely to result in or cause the release of a sub-
stance into the environment in 2 manner which would cause a sub-
stantial danger to public health or welfare or to the environment

2. Any person, including an owner or operator and including
a subsidiary or parent corporation which is related to the person,
is responsrble for conditions ‘at a site or facility which present a
substantial danger o public heait 10t welfare or the environment
if: :

~ a.The person violated any applrcable statute, rule, plan
approval or special order'in effectat the time the disposat occurred
and the violation caused or Contributed to the condition at the site
or facility; or

b.. The person’s action related to the disposal caused or con-
tributed to the condition at the site or-facility and would result in
liability under common law in effect at the time the disposal
occurred, based on-standards of conduct for that person-at the time
the disposal occurred. -

(d) Right of action. A right of action shall-accrue to the state
against any person responsible under par. (c) if an expenditure is
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made- for environmental repair at the site or facility or if an
expenditure is made under sub. (8).

(f) Action to recover costs. The attorney general shall take
action as is appropriate to recover expendrtures to whrch the state
is entitled.

(g) Disposition of funds. If the original expenditure was made
from the environmental repair fund, under's. 25.46, 1987 stats', or
the environmental fund, the net proceeds of the recovery shall be
paid into the environmental fund for environmental repair. If the
original expenditure was made from the investment and local
impact fund, the net proceeds of the recovery shall be paid into the
investment and local impact fund.

(h). Cleanup agreements; waiver of cost recovery. The depart-.

ment ‘and any person who is responsible under par. () may enter
into an agreement regarding actions which the department . is
authorized: to take under sub. (6). In the agreement, the depart-
ment may specify those actions under sub. (6) which the responsi-
ble person may. take. As patt of the agreement, the department
may agree to reduce-the amount which the state is entitled to
tecover under this subsection or to waive part or all of the liability
which the responsible person may have under this subsection.

(i) Lien. Any expenditures made by the department urider sub.
(4), (6) ot (8) shall constitute a lien upon the property for which
the expenses are incuited, as provided in s. 144.76-(13).

(9m) GRANTS TO POLITICAL SUBDIVISIONS FOR INVESTIGATIONS
AND REMEDIAL'ACTION. (a) Definitions. In this subsection:

1.~ “Political 'subdivision” means a city, village, town or
county.

2. “Site or facrlrty” means an approved facility, an approved
mining facility, a nonapproved facility, a waste site or a spill site,

3. “Spill site” means any site where a hazardous substance is
discharged on or after May 21, 1978.

.(b). Grants for investigations. 1. The department may make
investigative funding grants from the approprramons under s.
20.866 (2) (tg) to political subdivisions for the 1nvestrgatron of any
site or facility owned by a political subdivision in which the soil
or groundwater is contaminated by environmental pollution.

2. - The department by rule shall establrsh the application
requirements. and grant conditions for an investigative funding
grant.

3. The department may not approve the application for an
rnvestrgatrve funding grant for a site or facility that is not a landfill
if the political subdivision caused the environmental pollution.

4. An mvestrgatrve funding grant shall equal 25% of the cost
of the rnvestrgatron “The political subdivision’s share of the costs
may | mclude contrrbutrons of equipment and labor * No political

subdrv1sron may receive more than 35%; of the total amount of

funds available for 1nvest1gatrve fundrng grants in any fiscal year.

" 5. If sufficient funds are not available to make investigative
funding grants to all pohtrcal subdivisions that are eligible for
investigative fundrng grants, the depaitment shall give a higher
priority to 1nvestrgatrons with the potential of leading to remedial
actron resulting in all of the following:

‘4’ The' ‘greatest reduction of environmental pollution and of‘

threats:to publrc health.

b. The greatest avoidance of development of currently unde-
veloped land by makirig the site or facility available for redevelop-
ment after remedial action.

6. A political subdivision may use the 1nvest1gatrve fundrng
grant funds for any of the followmg

‘a.'Investigation to determine the nature and scope of environ-
mental pollution and the appropriate remedial action.

b Planning the remedial action.

- ¢. - Identifying and negotiating with persons responsible for
the environmental pollution, in order to obtain cooperation in or
payment. for-the investigation and any remedial action.

“d. - Conducting ‘interim’ remedral action approved by the
department. :
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.. {c) Grants for remedial action. 1. The department may make
remedial action grants from the appropriations under s. 20.866 (2)
(tg) to political subdivisions for remedial action on any site or
facility owned by a political subdivision in which the .soil or
groundwater is contaminated by environmental pollution.

2. The department by rule shall establish the application
requirements and grant conditions for a remedial action grant.
The department shall require the political subdivision to include
in its application all of the following:

_ a. The results of the investigation to determine the nature and
scope of énvironmental pollution at the site or facility.

b. A remedial action plan.

. ¢. Comprehensive plans for the redévelopment of the prop-
erty after the remedial action is completed.

~d. A statement of whether the political subdivision intends to
use the cost recovery procedure in s. 144.4422. If the political sub-
division indicates in its application that it intends to use the cost
fecovery procedure in s. 144:4422, the department may not
approve the application for a remedial action grant until the politi-
cal subdivision completes the procedures under s. 144.4422 (2g)
and (2r).

4. The department may not approve the application for a
remedial action grant for a site or facility that is not a landfill if the
pohtrcal subdivision caused the environmental pollution.

5. The department shall require the pohtrcal subdivision to do
all of the. followrng as a condition of receiving a remedial action
grant;

~a,Makea commrtment toseek contribution of funds from per-
sons legally responsible for the environmental pollution.

b. Make a commitment to redevelop the property or to sell or
lease it for-the purposes of redevelopment if appropriate.

6. Upon reviewing the. application, if the department deter-
mines that the political subdivision is eligible to receive a remedial
action grant and that funds are available to make a remedial action
gtant, it shall notify the political subdivision.

7. A remedial action grant shall equal 25% of the eligible
costs of the temedial action. The political subdivision’s share of
the costs may include contributions of equipment and labor. No
political subdivision may receive more than 35% of the total
amount of funds allocated for remedial action grants in any fiscal
year,

8. If sufficient funds are not available to make remedial action
grants to all political subdivisions that are eligible for remedial
action grants, the department shall give a higher priority to reme-
dial actions that will result in all of the following:

a. The greatest potential to reduce environmental pollution
and threats to public health.

'b. The greatest avoidance of development of currently unde-
veloped land by making the site or facrhty available for redevelop-
ment after remedial action.

. (d) Amount of funding - Ineach fiscal year, the department shall
submit to the joint committee on finance a proposal for the total
amount of grants to be made in each of the following categories:
investigative funding grants for waste sites; mvestrgatrve fundrng
grants for landfills; remedial action grants for waste sites; and
remedial action grants for landfills. The department may not issue
adetermination of grant eligibility under this section in any fiscal
year until the joint committee on finance has approved the pro-
posal for that fiscal year and may not issue a determination of
grant eligibility under this section under an amendment to the pro-
posal until the joint. committee on finance has approved the
amendment. ,

(é) Subrogation. The state is subrogated to the rights of a polit-
ical subdivision that obtains an award under this section in an
amount equal to the award. ‘All moneys recovered under this para-
graph shall be credited to the environmental fund for environmen-
tal repair.
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.{10) RELATION TO OTHER LAWS. - The department shall coordi-
nate its efforts under this section with the federal environmental
protection agency acting under the comprehensive environmental
response, compensation and lability act, 42 USC 9601, et seq.
The department may not duplicate activities or efforts of the fed-
eral environmental protection agency if such duplication is pro-
hibited under 42 USC 9601, et seq.

(11) LIABILITY. (a) No common law liability, and no statutory
liability which is provided in other statutes, for damages resulting
fromasite or facrlrty is affected in any manner by this section. The
authority, power and remedies provided in this section are in addi-
tion to any authority, power or remedy provided in any other stat-
utes or provided at common law.

(b) If a pérson takes any remedial action at a site or facility,
whether or not an agreement is entered into with the department
under s, (9) (h), any agreement and the action taken are not evi-
dence of liability or an admission of liability for any potential or

actual environmental pollution.

History: 1983 a. 410;1985 a. 29 ss. 1955m, 3202 (39): 1985 a. 182 5. 57; 1985
a:217; 1987 2. 27,384; 1989 a 31, 56, 335, 359, 1991 a 32, 39; 1993 a. 16,-453.

144.4422  Political subdivision negotiation and cost
recovery. (1) DEFINITIONS - In this section:

(). “Discharge has the meaning given in s. 144.76 (1) (a).

(b) “Generator” means a person who, by contract, agreement
or otherwise, either arranges or arranged for disposal or treatmient,
or arranges or arranged with a transporter for transport for
disposal or treatment, of a hazardous substance owned or pos-
sessed by the person, if the disposal or treatment is done by
another person at a site or facility owned and operated by another
person and the site or facility contains the hazardous substance.

(¢) “Owner or operator” means any of the following:

1. If the property is taken for tax delinquency, a person who
owns Or operates a site or facility at the time that the site or facility
is taken for tax delinquency.

2. A person who owns or operates asiteor facility at the time
that the disposal or discharge of a hazardous substance at the site
or-facility-occurs. -

(d) “Polrtrcal subdrvrsron means a city, village, town or
county ’ .

(e “Responsrble party” means a generator, an ownet or opera-
tor; a transporter or a person who possesses or controls a hazard-
ous substance that is discharged.or disposed of or who causes the
discharge or disposal of a hazardous substance.

(f) “Site or facrlrty” has the meanrng givenins. 144.442 (9m)
@72 -

(g) “Transporter” means a person who accepts or accepted a
hazardous substance for transport to a site or facility

(2) ArpLicaBILITY This section only applies to a site or facil-
ity if the site or facility is owned by a political subdivision. This
section does not apply to a landfill until January 1;1996.

(2g) IDENIIFICATION OF RESPONSIBLE PARTIES. (a) A political
subdivision that intends to use the cost recovery procedures in this
section shall'attempt to identify all responsible parties. -All infor-
mation obtained by the: political subdivision regarding responsi-

ble- pames is-a public record and may be inspected and copied
imder c‘ 3< .

“(b)-Upon the request of an employe or authorized representa-
tive of the political subdivision, or pursuant to a special inspection
warrant under s. 66.122; any person who generated, transported,
treated, stored or disposed of a hazardous substance that may have
been disposed of or discharged at the site or facility or who is or
was an owner or operator shall provide the employe or authorized
representative access to any records or documents in that person’s
custody, possession or control that relate to all of the following:

1.- Thetype and quantity of hazardous substance that was dis-
posed of or discharged at the site or facrlrty -and the dates of the
disposal-or discharge.

2. The identity of any person who may be a responsible party.
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- The identity .of subsidiary or parent corporations, as
defrned ins. 144.442 (9) (a) 3, of any person who may be a respon-
sible party.

*(¢) The political subdivision shall maintain a single repository
that is readily accessible to the public for all documents related to
responsible parties, the investigation, the remedial action and
plans for redevelopment of the property.”

.(2r) PRELIMINARY REMEDIAL.ACTION PLAN. (a) The political
subdrvrsron shall, in consultation with the department, prepare a
draft remedial action plan. .

(b) Upon completion of the draft remedial action plan, the
political subdivision shall send written notice to all responsible
parties identified by the political subdivision, provide public
notice and conduct a public hearing on the draft remedial action
plan.  The notice to responsible parties shall offer the person
receivmg the notice an opportunity to provide information regard-
ing the status of that person or any other person as a responsible
party, notice and a descrrptron of the public hearing and a descrip-
tion.of the procedures in this section. At the public hearing, the
political subdivision shall solicit testimony ‘on whether the draft
remedial action plan is the least costly methiod of meeting the stan-
datds for remedial action promulgated by the department by rule.
The- political subdivision shall accept written. comments for at
least 30 days after the close of the public hearing

- (c) Upon the conclusion of the period for written comment, the
political subdivision shall prepare a preliminary remedial action
plan, taking into account the written comments and comments
received at the public hearing and shall submit the preliminary
remedial action plan to the department for approval. The depart-
ment may approve the preliminary remedial action plan as sub-
mitted or require modifications.

(3) OFFER TO SETTLE; SELECTION OF UMPIRE. (a) Upon receiv-
ing the department’s approval of the prehmmary remedial action
pian the political subdivision shall serve an offer to settle regard-
ing the contribution of funds for investigation and remedial action
at the site or facility on each of the responsible parties identified
by the political subdivision, using the procedure for service of a
summons under's. 80111 and shall notify the department that the
offer to settle has been served. The political subdivision shail
include in the offer to settle all of the following information:

1. The amount of the offer and a rationale for the amount.

. 2. .The names, addresses and contact persons, to the extent
known, for all of the responsible parties identified by the political
subdivision.

3. The location and availability of documents that support the
claim of the political subdivision against the responsible party.

4. The location. of the public repository where documents
relating. to the site or facility are maintained, the times during
which the repository is open and the name and telephone number
of the contact person at the repository. .

, 5_7 A description of the procedures under this section.

(b) The department shall maintain a list of competent and dis-
interested umpires qualiﬁed toperform the duties under subs.. (4)
to (6). None of the umpires. may be employes of the department.
Upon receiving notice from a political subdivision under par. (a),
the secretary or his or her designee shall select an umpire from the
list and inform the political suodrvrs:on and resporrsrbte parties of
the person selected.

(c) Within 10days after receiving notice of the umpire selected
by the department under par. (b), the political subdivision may
notify the department that the umpire selected is unacceptable.
Within 10 days after receiving notice of the umpire selectéd by the
department under par. (b), a responsible party may notify the
department that the umpire selected is unacceptable or that the
responsible party does not intend to participate in the negotiation.
Failure to notify the department that the umpire is-unacceptable
shall be considered acceptarice. If all responsible parties identi-
fied by the political subdivision indicate that they do not intend to
participate in the negotiation, the department shall inform the
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political subdivision and the political subd1v1310n shall cease fur-
ther action under this section.’

(d) . Upon receiving notice under par. (c) that the selected
umpire is unacceptable, the secretary or his or her designee shall
select 5 additional umpires from the list and: inform the political
subdivision and responsible parties of the persons selected.

(e) Within 10 days after receiving notice of the umpires
selected by the department under par. (d), the political subdivision
or a responsible party may notify the department that one or more
of the umpires selected are unacceptable. Failure to notify the
department shall be considered acceptance. The secretary or his
or her designee shall select-an umpire from among those umpires
not identified as unacceptable by the political subdivision or a
responsible party or, if all umpires are identified as unacceptable;
the secretary or his or her designee shall designate a person to be
umpire for the negotiation.

- (4) NEGOTIATION PROCESS. (a) The umpire, immediately upon
being appointed, shall contact the department, the political subdi-
vision and the responsible parties that received the offer to settle
and shall schedule the negotiating sessions. The umpire shall
schedule the first negotiating session no later than 20 days after
being appointed. - The umpire may meet with all parties to the
negotiation, individual-parties or groups of parties. The umpire
shall facilitate a discussion between the political subdivision and
the responsible parties.to attempt to reach an agreement on the
design and implementation of the remedial action plan and the
contribution of funds by the political subdivision and responsible
parties. - '

(b) The umpire shall permit the addition-to the negotiation, at
ariy time, of any responsible party or any other person who wishes
to be a party to the negotiated agreement.

(c) Negotiations may not continue for more than 60 days after
the first negotiating session, unless an extension is approved by
the department for cause, at the request of any party to the negotia-
tion. The department shall approve an extension if necessary to
settle insurance claims.

(d) The political subdivision and the responsible parties that
participate in negotiations shall pay for the costs of the umpire,
whether or not an agreement among the parties is reached under
sub. (5) or the parties accept the recommendation of the umpire
under sub. (6). " The umpire shall determifie an equitable manner
of paying for the costs of the umpne Wthh is binding.

(5) AGREEMENT INNEGOTIATION The polmcal subdivision and
any-of the responsible parties may enter into any agreement in
negotiation regarding the design and implementation of the reme-
dial action plan and the contribution of funds by the political sub-
division and responsible parties for the investigation and remedial
action. The portion of the agreement containing the design and
implementation of the remedial action plan shall be submitted to
the department for approval The depaxtment may approve that
portion of the agreement as submitted or require modifications

(6) FAILURE 10 REACH AGREEMENT IN NEGOTIATION. (a) If the
polmcal subdivision and any responsible. parties are unable to
reach an agreement undersub. (5) by the end of the period of nego-
tiation, the umpire shall make a recommendation regardmg the
design and implementation of the remedial action plan and the

contribution of funds for investigation and remedial action by the
political subdivision and all résponsible parties that were identi-
tied by the pelitical subdivision and that did not reach an agree-
ment under sub. (5), whether or not the responsible parties partici-
pated in negotiations under sub.(4).- The umpire shall submit the
reéommendation to the department for its approval within 20 days
after the end of the penod of negotiation-under sub. (4) (c). - The

‘départment: may approve the recommendation as submitted or

require modifications. - The umpire shall distribute a copy of the
approved recommendation to the political subdivision and all
responsible parties identified by-the political subdivision.

“(b). The political subdivision and the responsible parties that
did not reach an agreement under sub. (5) shall accept or reject the
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umpire’s recommendation within 60 days after receiving it. Fail-
ure to accept or reject the recommendation within 60 days shall be
considered rejection of the recommendation. If the political sub-
division rejects the recommendation with respect to any responsi-
ble party, the. recommendation does not apply to that responsible
party: If a responsible party rejects the recommendation, it does
not apply to that'responsible party.

- (7) RESPONSIBLE PARTIES SUBJECT TO AN AGREEMENT OR REC-
OMMENDATION ' A resporisible party that enters into an agreement
under sub. (5) with a political subdivision or that accepts the
umpne s.récommendation under sub. (6), if the political subdivi-
sion does not reject the recommendation, is required to comply
with the agreement or recommendation. When the responsible
party has complied with the agreement or recommendation, the
responsible party is not liable to the state, including under s.
144442 (9) or 144.76 (7) (b), or to the political subdivision for any
additional costs of the investigation or remedial action; the
responsible party is not liable to any other responsible party for
contribution to costs incurred by any other responsible party for
the investigation or remedial action; and the responsible party is
not subject to an order under s. 144.76 (7) (c) for the discharge that
is the subject of the agreement or recommendation.

(8). RESPONSIBLE PARTIES NOT SUBJECT IO OR NOT COMPLYING
WITH AN AGREEMENT OR RECOMMENDATION. (a). In this subsection:

1. “Interest” means interest at the annual rate.of 12%, com-
mencing on the date of the umpire’s recommendation under sub.
(6) or, if there is no umpire’s récommendation, on the date of the
agreement under sub. (5). ‘

© 2-“Litigation expenses” means the sum of the costs, disburse-
ments and expenses, including engineering fees and, notwith-
standing s. 814.04 (1), reasonable attorney fees necessary to pre-
pare for or participate in proceedings before any court.

(b) A political subdivision is entitled to recover litigation
expenses and interest on the judgment against a respon51ble party
if any of the following occurs:

1. The political subdivision accepts the recommendation of
an umpire under sub. (6), the responsible party rejects it and the
political subdivision recovers a judgment under sub. (9) against
that Iespon31ble party ‘that equals or exceeds the amount of the
umpire’s recommendation..

2. The political subdivision and the responsible party enter
into an agreement under sub. (5) or accept the umpire’s recom-
mendation under sub. (6), the respon51ble party does not comply
with the requlrements of the agreement or recommendation and
the political subdivision recovers a judgment against that respon-
sible party based on the agreement or recommendation.

(c) A responsible party is entitled to recover - litigation
expenses_ from.a political subdivision if the responsible party
accepts the recommendation of an umpire unde sub. (6), the polit-
ical subdivision rejects the recommendation of the umpire under
sub. (6) with respect to the responsible party, the political subdivi-
sion institutes an action under sub. (9) against the responsible
party and the political subdivision recovers a judgment under sub.
(9) against the responsible party-that is équal to or less than the

amount of the umpire’s recommendation.

(9) LIABILITY FOR REMEDIAL ACTION COSTS. (@) 1. This sub-
section applies only to a site or facility that satisfies the applicabil-
ity ’provisions of sub. (2) and for which the remedial action speci-
fied in an agreement under sub. (5) or a recommendatlon under
sub. (6) is completed

() L. Except as provided in pars. (bm), (br) and (e), sub. (7)
and s. 144.76 (9m) and (9s), a responsible party is liable for a por-
tion of the costs, as determined under pars. (c) to (e, incurred by
a political subdivision for remedial action in an agreement under
sub. (5) or a recommendation under sub. (6) and for any related
investigation A right of action shall accrue to a political subdivi-
sion against the responSIble party for costs listed in this subdivi-
sion.
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. 2. Except as provided in pars. (bm), (br) and (e), sub. (7) and
s. 144.76 (9m) and (9s), a responsible party is liable for a portion
of any unreimbursed costs, as determined under pars. (c) to (e),
incurred by this state in approving and supervising a remedial
action funded unders. 144.442 (9m) (c) and for'the costs of a grant
under s. 144.442 (9m) (c). A tight of action shall accrue to this
state against the responsible party for.costs listed in this subdivi-
sion.

~(bm)- Paragraph (b) does not apply with respect to a-discharge
if the discharge was in compliance with a permit license, approval,
special order, waiver or variance issued under ss.-144 30 to
144,426 or ch. 147 or under correspondmg federal statutes or reg-
ulations.

(br) Paragraph (b) applies wrth respect to a transporter only if

the tiansporter-does any of the following:

. 1.” Selects the site or facility where the hazardous substance
isdispoSed of without direction from the generator.

2. Violates anapplicable statute, rule, plan approval or special
order in-effect at the time the disposal occurred and the violation
causes or tontributes to the condition at the site or facility.

3. Causes or contributes to the condition at the site or facility
by an action related to the disposal that would result in liability
under common law in effect at the time the disposal occurred,
based on standards of conduct for the txansporter at the time the
dlsposal occurred.

‘(c) The 11ab111ty of each party to the action to recover costs
under par. (b) is limited to a percentage of the cost of the remedial
action that is determined by dividing the percentage of that party’s
contribution to the environmental pollution resulting from the
disposal or discharge of a hazardous substance at the site or facil-
ity.by the percentage of contribution of all responsible parties to
the environmental pollution resulting from the disposal or dis-
charge of a hazardous substance at the site or facrhty Section
895.045 does not apply to this paragraph.

(cm) Notwithstanding par. (c), if 2 or more parties act in
accordance with a common scheme or plan, those parties are
jointly and sever ally liable for the total contribution of all parties
involved in the common scheme or plan.

'(d) The finder of fact shall apportion the contribution of each
responsible party to the environmental pollution resulting from

the disposal or discharge of hazardous substances at the site or
facility for the purposes of par (©), using the following criteria,
arid any other appropriate criteria:

S The ability of the respon51b1e pames to demonstrate that
their contribution to the environmental pollution resulting from
the disposal or discharge of hazardous substances can be distin-
guished from the contribution of other responsible parties.

~ 2. The amount of hazardous substances involved.

3. The degree of toxrcrty 6f the hazardous substances
involved.

4. The degxee of involvement by the responsible parties in the
generation, transportation, treatment storage, disposal or dis-
charge of the hazardous substances.

5. The degree of cooperation by the responsrble parties with
federal, state or local officials to prevent or minimize harm to the

‘public health or the environment.
6.. The degree of care exercrsed by the parties with respect to

the hazaxdous substance, taking into account the characteristics of

the hazardous substance.

(e) A respon51ble party is not liable under pat: (b).if the respon-
sible party-establishes by a preponderance of the evidence that the
‘responsible party’s contribution to the environmental pollution
resulting from the disposal or discharge of hazardous substances
was caused solely by any of the following:

1. An act of God.

2.-An act-of war.

3. An act or omission of a 3rd party, other than an officer,
director, employe or agent of the responsible party, or other than
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a person whose act or.omission occurs in connection with a direct
or indirect contractual relationship with the responsible party if all
of the following apply:

a. The responsible party establishes by a preponderance of the
evidence that the responsible party exercised due care with respect
to the hazardous substances that caused environmental pollution.

.b. In exercising due care under subd. 3. a., the responsible
party took into consideration the characteristics of the hazardous
substances, in light of all relevant facts and circumstances.

c.. The responsible party took precautions against foreseeable
acts or omissions of the 3rd patty and the consequences that could
foreseeably result from those acts or omissions.

(f) “Any responsible patty may seek contribution from any
otherresponsible party. Such a contribution claim may be brought
as a separate action or may be brought in the action commenced
against the responsible party under this section.

(10) TECHNICAL ASSISTANCE. The department shall provide
technical assistance to an umpire at the request of the umpire. The
department may limit the amount of staff time allocated to each
negotiation.

(11) LiaBiLiry - Except as prov1ded in sub (7), no common
law liability, and no statutory liability that is provided in other stat-
utes, for damages resulting from asite or facility is affected in-any
manner by this section. The authority; power and remedies pro-
vided in this section are in addition to any authority, power or rem-
edy provided in-any other statutes or provided at common law.

(13) Feges ~The department may, by rule, assess and collect
fees to offset the cost of the department’s activities under this sec-
tion. . The fees may include an advance deposit, from which the
department shall return the amount in excess of the cost of the
department’s activities under this section.

. History: 1993 a 453

144.443 Financial responsmlllty (1) DEFRINITIONS. As
used in this section:

(a) “Approved facility” has the meaning given in s. 144.441
1 @.

(am) “Capital éxpenditures” means any increase in the fixed
assets made during a company’s fiscal year.

(b) “Company” means any business operated for profit and any
public utility which is applying for or holds alicense for the opera-
tion of a solid or hazardous waste disposal facxhty under s. 144.44
(4) or 144:64 (2) directly or through a subsidiary, affiliate, con-
tractor or other entity if the business or public utility guarantees
comphance with any closure and long—term care responsibilities
of the subsidiary, afﬁhate, contractor or other entity.

(©) “Net worth” means the amount of a company’s total tangi-
ble assets less the company’s total liabilities.

(d) “Public utility” means a _public utility as defined in s.
196.01 (5) or an electric cooperauve organized under ch. 185.

(e) “Smkmg fund”’ means principal debt payments made dur-
ing-a company’s fiscal year.

). “Tangrble assets” means total assets less mtanglble assets
such as. goodwill, patents and trademarks.

(2) REQUIREMENT FOR FINANCIAL RESPONSIBILITY (&) Disposal
facilities. The owner or .operator of a solid or hazardous waste
disposal facility shall maintain proof of financial responsibility
ensuring the availability of funds for compliance with the closure
and long—term care requirements specified in any rule, order, plan
of operation or other plan approval during the period specified in
s. 144,441 (2) (b) or.under s.-144.441 (2) (f).

"(b) Hazardous waste storage and treatment facilities.- The
owner or'operator of a hazardous waste storage ortreatment facil-
ity shall maintain proof of financial responsibility ensuring the
availability of funds for compliance with all closure requirements
specified in the plan of operation.

(¢) Hazardous waste disposal, storage and treatment facilities.
If corrective action is required under s. 144.735, the owner or
operator of the hazardous waste facility. to which the requirement
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applies shall maintain proof of financial responsibility ensuring
the availability of funds forcompliance with the corrective action
requirement. HE

(d) Unlicensed hazardous waste facilities. The owner or oper-
ator of an unhcensed hazardous waste facility subject to s. 144.64
(2m) shall'maintain proof of financial responsibility ensuring the
availability of funds' for compliance with the approved closure
plan and, if applrcable, the long—term care plan

(&) STANDARD METHODS OF ESTABLISHING PROOF OF FINANCIAL

RESPONSIBILXTY (a) Standard methods. The owner or operator of

a facility may establish proof of financial responsibility required
under sub. (2) (a) to (d) by obtaining any of the following made
payable to or established for the benefit of the department and
approved by the department:

1. A bond.

- 2. A deposit.

3. An‘established escrow account

- 4. An‘itrevocable letter of credit.

5." A financial commitment satisfactory to the department to
ensure that the owner'or operator will comply with the closure and
any long-term care requirements specified in the plan of operation
or the approved plan under s. 144.64 (2m). The department shall
consider the request of any owner-or operator to establish proof of
financial responsibility under this subdivision.

6. If corrective action is required under s. 144.735, a financial
commrtment satisfactory fo the department to énsure that the
OWner or. operator will comply with the requrrement The depart-
ment shall consider the request of any owneér or operator to estab-
lish proof of fmancral responsibility under this subdivision

(b) Duratzon of standard methods. The department may
approve a standard method of estabhshmg proof of financial
responsrbrhty under par. (a) whrch expires before the termination
of the owner’s obli gation to provide proof of fmancral responsrbrl-
ity if the owner or operator shows to a reasonable degree of cer-
tainty” that the proof of financial responsrbrlrty can be renewed or
replaced upon expiration and that the. ownér or operator has an
adequate plan to maintain proof of financial responsibility for the
closure and Iongéterm care requirements of the plan until termina-
tion of the owner’s obhgatron to provrde proof of financial respon-
srbrlrty

(c) Changes The owner. or operator may change from one
standard method of estabhshrng proof of financial responsibility
under-par. (a) to another or to a net worth method of establishing
proof of financial responsrbrlrty under sub. (4).

(4) NET WORTH METHOD OF ESTABLISHING PROOF OF FINANCIAL
RESPONSIBILITY; GENERALLY . (a) Net worth method. A company
may establish proof of financial responsrbrhty required under sub.
) (a),.(0) o1 (d) by applying to the department and meeting the
net worth requirements.

(b). Appllcatwn A company which seeks to establish proof of
financial responsibility utilizing the net worth method shall sub-
mit an application to the department as a part of the initial license
application or annual review procedure which includes a copy of

the most recent annual audited financial statements which were
distributed to owners, stockholders or other persons with a finan-
cialinterest in the company and the opinion of anindependent cer-
tified public accountant.

(c) Opinion of certtﬁea’ pubhc accountant. The oprnron of the
independent certified public accountant shall include all of the fol-
lowing based upon generally accepted accounting principles:

“1, Alldataand information necessaryto determine if the com-

pany complres wrth minimum financial standards under sub 6)
or:(7). .

2. Statements of any substantrve qualrfrcatrons or reserva-
tions the certified publrc accountant has concerning the financial
statements and concernrng the abrlrty of the company to meet its
obligations.
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3. Statements of all material contingent liabilities.

(5) DEPARTMENT DETERMINATION UNDER NET WORTH METHOD
(a) Initial determination. Except as provided under par. (b), if the
department determines that a company complies with minimum
financial standards under sub. (6) and if the department deter-
mines that-none of the contingent liabilities or other data or infor-
mation provided in the financial statements or opinion of the certi-
fied public accountant disqualifies  the company, then the
department shall find that the company meets the net worth
requirements which constitutes proof of financial responsrbrhty
for that year.

" (b) Initial determination; publtc utilities. 1f the department
determines that a public utility complies with minimum financial
standards under sub. (7), if the department détermines that none
of the contingent liabilities or other data or information in the
financial statements or opinion of the certified public accountant
disqualifies the public utility and if the department determines that
the public utility complies with minimum security requirements
under sub. (9), then the department shall find that the utility meets
the net worth requirements which constitutes proof of financial
responsibility for that year

(¢c) Adverse determination. 1f the department determines that
contingent liabilities or other data or information provided in the
opinion of the certified public accountant:disqualifies a company
under par. (a) or (b), the department shall issue findings of fact to
support this -determination and provrde the company with an
opportunity for a hearing.

(d)--Annual review. In order to continue to meet the net worth
requirements each year, acompany shall reapply under sub. (4) (b)
submitting material required under sub. (4) (). Subsequent deter-.
minations by the department shall take into consideration any
changes.in the plan of operation and adjustments to the estimated
total cost of compliance with closure and any long—term care or
corrective action requirements because of inflation or other
changes. '

-(e) Special review. If the department has reason to belreve that
a company no longer meets the net worth requirements, it may
require the company to submit information and materrals to show
compliance at any time.

(f) Failure to meet net worth reqmrements Ifa company does
not meet net worth requirements during the annual review or at
any special review, the company shall establish proof of financial
responsibility utilizing one of the standard methods under sub. (3)
within 45 days after the department issues its findings.

(6) COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS UNDER
NET WORTH METHOD (a) Compliance. Except as provided under
par. (j) or sub. (7), calculations and determinations based on data
and information provided in the. opinion of the certified public
accountant are requited to establish that the company satisfies
each of the criteria under pars. (b) to (1) in order to comply with
minimum financial standards .

(b) Networth to clo.sure long—term care and conecttve action
cost ratio. ‘The net worth of the company at the end of its most
recently completed fiscal year equals or exceeds 6 times the esti-
mated total cost of compliance with the closure and any long~term
care. requirements specified in the plan of operation or the
approved plan under s. 144.64 (2m) plus the costs of any correc-
tive action required under s. 144.735.

(¢) Minimum networth. The net worth of a company at the end
of its.most recently completed fiscal .year equals or exceeds
$10, 000,000.

(d) Netfixedassetsto total assets ratzo The quotrent of the net
fixed assets divided by total tangible assets at the end of the com-
pany’s most recently completed fiscal year exceeds 0.3.

-(e). Working capital to total liabilities ratio. The quotient of the
working capital provided from operations divided by total liabili-
ties at the end of the company’s most recently completed fiscal
year exceeds 0.1. -
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(f) Total liabilities to net worth ratio. The quotient of the total
liabilities divided by net worth at the end of the company’s most
recently completed fiscal year is less than 1.5.

(g) Credit worthiness. The quotient of the total of the working
capital provided from operations at the end of the company’s most
recently completed fiscal year plus interest payments made during
that year plus rental expenses incurred during that year, used as a
dividend, divided by the total of interest payments made during
that year plus rental expenses incurted during that year plus the
product of the sinking fund at the end of that year times the tax fac-
tor, used as the divisor, exceeds 2.0. The tax factor equals the quo-
tient of one, used as the dividend, divided by the total of one less
the sum of the average federal income tax rate plus the average
Wisconsin tax rate calculated in that year, used as the divisor.

(h) Average self-financing measure. The average for.the self—
financing measures. for the company’s.-5 previous fiscal years

exceeds.0:8 . The self-financing measure equals the quotient of

the working capital provided from operations. at the end of the
company’s fiscal year less dividend. payments made.: during that
year, used .as the dividend, divided by the capital expenditures
made during that year, used as the divisor:

(i) Absence of qualifiers in-certified public accountant’s opin-
ion. Information provided in the opinion of the certified public
accountant does not indicate any of the following qualifications:

1:.:Accounting practices or-calculations made by or suspected
to.have been made by the company in its financial statements
which deviate from generally accepted accounting principals.

2. Any limitation on the scope of the audit procedures.

"'3: Any indication that materials presented in or calculations
made in the findncial statement are unreliable because of future
events not susceptrble to reasonable estimation.

(j) Variance from one criterion. If calculations and determina-
tions based on data and information provided in the opinion of the
certified public accountant establish that the company satisfies
both the criteria under pars. (b) and (c) and all but one of the crite-
ria under pars. (d)to (i) and if the department finds that the com-
pany meets minimum variancerequirements, the department may
gtant a variance and issue a‘determination stating that the com-
pany complies with minimum financial standards. -In order to
meet minimum variance requirements:

1. -The deviation from the criterion may not be significant;

2. The company isrequired to have satisfied the criterion con-
sistently in previous fiscal years; and

3. The company is required to establish that it is likely to sat-
iSfy the criterion in-future fiscal years.

()] (COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS UNDER

NET WORTH METHOD; PUBLIC UTILITIES  (a) Compliance. A public
utrhty is required to satisfy both the criteria under pars. (b) and (c)
in‘order to comply with minimum financial standards.

(b) Net worth to closure, long—term care and corrective action
costs ratio; minimum net worth; and absence of qualifiers in certi-
fied public’ accountant’s opinion. Calculations and determina-
tions based on-data and information provided in the opinion of the

certified public'accountant are required to establish that the utility

satisfies each of the criteria under sub. (6)-(b), (c) and (i); and
- g i 4 VL LY A sl

©) I'VfiﬂirYiLtiﬁ bona’ ¥ az'i’ngs‘ The public utility received a bond
rating of “A” or better from the Moody’s investor service, incor-

porated, or “A” or better from Standard and Poor’s corporation in

the most recent issuance.of ratings by either firm.

'(9) MINIMUM SECURITY REQUIREMENTS UNDER NET WORTH
METHOD; PUBLIC UTILITIES; ASSESSMENT ORDER. (a) Minimum risk
pool. - A -public utility may comply with minimum' security
reéquirements under arisk pool arrangement if atleast 2 public util-
ities utilize this arrangement.’ :

(b) ‘Inability to meet closure and long——term care or corrective
action-costs. If apublic utility which-utilizes the risk pool arrange-
ment does not.comply. with the closure and:long-term care
requirements specified in any plan of operation or approved plan
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under s. 144.64.(2m) or with any corrective action required under
s: 144.735 and if the department or the department of justice is
unable to obtain compliance with these requirements after appro-
priate legal action because of bankruptcy, insolvency or the finan-
cial inability of the utility to.comply with these requrrements then
the department is-authorized to enter an assessment order

) Assessment order. 1f the_ department is authonzed to enter
an assessment order, the -order shall direct each public utility
which utilized the. risk pool arrangement in the previous year,
except the utility which failed to comply with the closure and
long—term care-or corrective action requrrements, to pay a share
of the estrmated total cost of compliance with these requirements
proportronal to the amount of electrrcrty generated by each of
these public utilitiés during the previous year.

(10) SALEOF FACILITY. A person acquiring owner: shrp posses-
sion or operation of a solid or hazardous waste facility shall estab-
lish proof of financial responsibility as required under sub. (2).
The previous owner or operator is responsible and shall maintain
any requrred proof of financial responsrbrhty until-the person
acquiring ownership, possession or operation of the facrhty estab-
lishes any required proof of. frnancral responsibility.

(11) CLOSURE, LONG-TERM CARE AND CORRECTIVE ACTION (a)
Failure to comply with closure and long—term care requirements.
If the owner-or operator of the facility fails to comply with theclo-
sure and any long—term care requirements in any plan of operatron'
or approved plan under. s. 144.64 (2m):

1. The department may requrre the forfeiture or convert any
standard method of establishing proof of financial responsrbllrty
if the owner ot operator established proof of financial responsrbrl-
ity under sub: (3). “All moneys received from the forfeitute or con-
version of any standard method of establrshrng proof of financial
résponsibility shall be credrted to the waste management fund.

3. The department may issue an assessment ordér under sub
(9) (c) if the ownet-Qr operator. estabhshed proof of financial
responsibility; by’ complymg with minimum financial standards
under sub (7) .and minimum sécurity requirements under sub. (9).
All moneys received’ from the assessment order shall be’ credited
to the waste management fund. "

4. The department may request the department of justice to.
initiate court action against the owner or operator to recover mon-
eys sufficient to pay the cost of complying with the closure and
long—term care requirements of the plan of operatron or approved
plan under s 144.64 (2m). Any moneys recovered in this type of
action oras a settlement in anticipation of this type of action shall
be credited to the waste management fund.

(am) Failure to comply with corrective action requzrements
If the owneror operator of the facrlrty fails to comply with any cor-
rective action requirements under s. 144. 735:

o1 The department may require the’ forferture or convert any
standard method of establishing proof of financial responsrbrlrty
if the owner or operator established proof of financial responsibil-
rty under sub. (3): All moneys received from the forfeiture or con-
version of any standard method of establlshrng proof of financial
responsrbrlrty shall be credited to the waste management fund.

3. The department may issue an assessment order under sub.
©) (c) if ‘the “owner or operator estabhshed proof of financial

Qilility hy o~y Tvine with mintmom fin

reapunoruuu_y oy bumpxyxus willl minimum Ina ancial standards
under sub. (7) and minimuf security requirements under sub. (9)

All moneys received from the assessment order shall be credited
to the waste management fund. * * ‘

4. ‘The department may fequest the department of justice to
initiate court action against-the owner-or operator to recover mon-
eys sufficient to pay the cost of complying with a corrective action
required under s.'144:735. Any moneys recovered in this type of
action or as a settlement in anticipation of this type of action shall
be credited to the waste-management fund. -

(b) ‘Compliance: with closure and long—term care require-
ments..- 1. If the owner-oroperator of a waste facility fails to com-
ply with the closure and any long—term care requirements in any
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plan of operation or approved plan under s. 144.64 (2m), the
department may take action or contract with a person to take
action to comply with these requirements from moneys obtained
for that'purpose under par. (a). .

2. If the owner or operator of an approved facility for which
the plan of operation was approved under s. 144 44 (3) (c) before
August 9, 1989, fails to comply with long—term care requirements
in the plan of operation after the requirement to provide proof of
financial responsibility expires under s. 144.441 (2) (b) or (f) and
if the department takes reasonable administrative and legal action
to require compliance or to obtain moneys under par. (a) 4., then
the department may take action or contract with a person to take
action to comply with the requrrements even though no moneys
have been obtarned under par. (a).

(bm)- C ompltance with corrective action requtrements If the
owner or operator.of a waste facility fails to comply with any ¢or-.
rective action required under s. 144.735, the department may take
action or contract with a person to take action to comply with a
corrective action required under s -144.735 from moneys obtained
for that purpose under par. (am).

() " Prevention of iniminent hazard; closure and long—term
care. If the owner or operator-of an approved facility for which
the plan of operation was approved under s..144.44 (3) (c) before
August 9,-1989, fails to-comply. with the closure and any long—
term care requirements in any: plan of operation during the period
for which the owher or operator is required to provide proof of
financial responsibility, if the department determines that the fail-
ure to comply with these requirements presents an imminent or
substantial danger to the health or environment and if the depart-
ment takes reasonable administrative and legal action to require
compliance or to obtain moneys under par. (a), then the depart-
ment may take action or contract with a person to take action to
comply- with these .requirements even though no moneys have
been obtained under.par. (a).~

(cm) Prevention: of imminent hazard; corrective action. If the
owner oOr operator of an approved facility for which the plan of
operation was approved under s: 144.44 (3) (c) before Auigust 9,
1989, fails to comply with any corrective action required undér s
144.735, if the-department determines that the failure to comply
with a corrective action requirement presents an imminent or sub-
stanitial danger to the health-or environment and if the department
takes reasonable administrative and legal action to require com-
pliance or to obtain moneys under par. (am), then the department
may take action orcontract with a person to take action to-comply
with a corrective action required unders. 144,735 even though no
moneys have been obtained under: par. (am).

(12) ‘NO ENVIRONMENTAL IMPACT STATEMENT REQUIREMENTS‘
A determination under this section does not constitute a major
state action-under s. 1:11(2). -

History: 1981 c. 374; 1983 a. 27; 1983 a. 535. 114;19852.29 s 3202(39),1987
a 384 1989a 31, 359; 1991 a. 31, 39; 1993 a 135.

144 444 Transference of responsrblllty (1) Any per-
son acquiring rights of ownershrp, possession or operation in a
licensed solid or hazardous waste facility at any time after the

il eeins \f [ + 1
facility begins to.accept waste is sibject to all requirements of the

license approved for the facility including any requirements relat-
ing to long-term cate of the facility and is subject to any negoti-
ated agreement or arbrtratron award related to the facility under s.
144.445. Upon acquisition of the nghts, the department shall
issue a new operating licénse if the previous licensee is no longer
connected with the operation of the facility, if the new licensee
meets all requirements specified in the previous license, the
approved plan of opération, if any; and the rules promulgated
under s. 144.62, if applicable. - *

“:(2) Any person having or acquiring rights of ownership in
Lind where a‘solid or hazardous waste disposal facility was previ-
‘ously operated may not undertake any-activities on the land which
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interfere ‘with the closed facility causrng a significant threat to

public health, safety or welfare.

History: 1977 ¢. 377; 1981 ¢. 374; 1983 a. 410 ss 62, 2202 (38); Stats. 1983 s.
144.444;1989 a. 31 .

See note to 144.60, citing Kelly 67 MLR 691 (1984)

* 144.445 Solid and hazardous waste facilities; nego-

tiation and arbitration. (1) ‘LEGISLATIVE FINDINGS. (a) The
legislature finds that the creation of solid and hazardous waste is
an unavoidable result of the needs and demands of a modern soci-
ey, ... o , ,
(b) The legislature further finds that solid and hazardous waste
is generated throughout the state as a by—product of the materials
used and consumed by every individual, business, enterprise and
governmental unit in the state. .

. (¢) The legislature further finds that the proper management
of solid and hazardous waste is necessary to prevent adverse
effects on the environment and to protect public health and safety.

(d) The legislature further finds that the availability of suitable
facilities for solid- waste disposal and the treatment, storage and
disposal of hazardous waste is necessary to preserve the economic
strength of this state and to fulfill the diverse needs of its citizens.

(e) The legislature further finds that whenever a site is pro-
posed for the solid waste disposal or the treatment, storage or
disposal of hazardous waste, the nearby residents and the affected
municipalities may have a variety of legitimate concerns about the
locatron design, constructron operation, closing and long—term
care of facilities to be located at the site, and that these facilities
must be established with consideration for the concerns ‘of nearby
residents and the affected municipalities.

(f) The legislature further finds that local authorities have the
responsibility for promoting publrc health, safety, convenience
and general welfare, encouraging planned and orderly land use
development, recognizing the needs of industry and business,
including solid waste disposal and the treatment, storage and
disposal of hazardous waste and that the reasonable decisions of
local authorities should be considered in the siting of solid waste
drsposal facilities and hazardous waste facilities.

(g) The legislature further frnds that the procedures for the sit-
ing of néw or expanded solid waste disposal facilities and hazard-
ous waste facilities under s. 144.44, 1979 stats., and s. 144 64,
1979 stats., are not-adequate to resolve many of the conflicts
which arise during the process of establishing such facilities.

(2) LEGISLATIVEINTENT, Itis the intent of the legislature to cre-
ate and maintain an effective and comprehensrve policy of negoti-
ation and arbrtratron between the' applrcant for a license to estab-
lish either & solid waste disposal facility or a hazardous waste
treatment, storage or disposal facility and a commrttee represent-
ing the affected munrcrpahtres to-assure that:

(a) Arbitrary or discriminatory policies and actions of local
governments .which. obstruct the establishment of solid waste
disposal facilities and hazardous waste facilities can be set aside.

. (b) The legitimate concerns of nearby residents and -affected
mumcrpahtres canbe expressed in a public forum, negotiated and,
if need. be, arbitrated with the- apphcant in a fair manner and
reduced to a written document that is legally binding

(c) ‘Anadequate mechanism exists under state law to assure the
establishment of environmentally sound and economically viable
sohd waste disposal facilities and hazardous- waste facrlrtres

“(3) DErINITIONS. In this section:
, (a) “Applrcant means a person applyrng for a license for or
the owner or operator of a facility.

(®). “Board” ‘means the waste facility siting board.

(c) “Facility means a solid waste disposal facrlrty or-a hazard-
ous -waste facility.

(d) “Local approval” includes any requirement for a permit,
license, -authorization, approval, variance or exception or any
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restriction, condition of approval or other restriction, regulation,
requirement or prohibition imposed by a charter ordinance, gen-
eral-ordinance, zoning ordinance, resolution or regulation by a
town, city, village, county or special purpose district; including
without limitation because of enumeration any ordinance, resolu-
tion or regulation adopted under s. 59.065, 59.07, 59.083, 59.97,
59.971, 59.974, 60.10, 60.22, 60.23, 60.54, 60.77, 61.34, 61.35,
61.351, 61:354,:62.11, 62.23, 62.231, 62.234, 66.01, 66.052,
66.24 (8) 87:30, 91 73 144.07, 196 58 236.45 or 349, 16 or
subeh;- VIIT of ch. 60.

(e) “Local committee” means the committee appomted under
sub. (7).-

$9) “Partlcrpatmg municipality’” means an affected mumcrpal-
ity which adopts a siting resolution and appoints members to the
local commiittee.

(fm) “Preexisting local approval” means a local approval in
e‘ffect at least 15 months prior to the submission to the department

of either a feasibility report under s. 144.44 (2) or aninitial site’

report, whichever occurs first. .

(g) ' “Siting resolution” means the resolut1on adopted by an
affected ‘municipality under sub. (6) (a). :

**(4) RuLES. The board may promulgate rules necessafy for the
implementation of this section.

(5) APPLICABILITY OF LOCAL APPROVALS. (a) “The estabhsh-
ment of' facilities is'a matter of statewrde concem ‘

(by An existing’ facrhty is not subject to any local approval
except those local approvals made applicable to the facility under

pats. () to ().

“(©) Except as provrded under par. (d), a new or expanded facrl-‘

1ty is sub]ect to preexisting local approvals.

(d) A new or expanded facility is not subject to any preexisting
local approvals which are specified as inapplicable in a negotia-
tion agreement approved under sub. (9) or an arbmatron award
lssued under sub. (10) !

(e) Except as prov1ded under par. (f), a new or expanded fac11-
ity is not sub]ect to any local approvals whtch are not preex1stmg
local approvals.

® A newor expanded facility is sub]ect to Jocal approvals
which are not preexisting local approvals if they are specified as
apphcable ina negotlanon agreement approved under sub. (9).

(g) - Thrs subsection apphes to.a new or expanded facxhty
owned or. operated by a county in the same manner it applies to all
other new or expanded facrlmes ‘

6) SITING RESOLUTION ~ (a) Munzctpal partzczpanon An
affected mumcrpallty may participate in the negonatron and arbi-
tration process; under this section if the govemmg body adopts a
siting resolution and appoints members to the local committee
within 60 days after the mumclpahty receives the written request
from the applicantunders. 144.44 (1m) (b) and if the municipality
sends a copy. of that resolution and the names of: those members
to the board withinr 7 days after the municipality adopts the siting
resolution and appoints members to'the local committee. The sit-
ing resolution -shall-state the affected municipality’s-intent to
negotiate and; if necessary, arbitrate with the applicant concerning
the proposed facility. An affected municipality which does not

Aant o neresclution within 60 days after receint'of notice from

aaopta SAuns 1e8Ci1utiltn
the ‘applicant may. not appoint members to the local committee.
..(b) Notification of participation. Within 5 days after the board
receives copies of resolutions and names.of members appointed
to the local committee from all affected mumcrpalmes or within
72 days after all affected municipalities receive the written request

1100 AT PV UL LIVUL T AUl

under s. 144.44 (1m) (b), the board shall submit a notification of

partlcrpatron by certified mail to the applicant and each participat-
ing municipality identifying the participating’municipalities and
the members appointed to-the local committee and informing the
applicant and participating municipalities that negotiations may
commence or,-if no affected municipality takes. the actions
required: to pamc1pate in the negotiation and arbitration process
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under par. (a), the board shall notify the applicant of this fact by
certified mail within that 72—-day period.

(c) Revised notzﬁcatzon of participation. If the board issues a
notice under par. (b) and subsequently it is necessary for the appli-
cant to submit a written request under s. 144.44 (1m) (b) to an
additional affected mun1c1pa11ty because of an error or changes in
plans, the board may issue an order. delaying negotlatlons until
that affected municipality. has an opportunity to participate in the
negotiation and arbitration process by taking action under par. (a).
Within 5 days after the board receives a copy of the resolution and
thé names of members appointed to the local committee by that
affected mumcrpalrty or within 72 days after that affected munici-
palrty receives the written request from the applicant under s.
144.44°(1m) (b), the board shall submit a revised notification of
participation by certified mail to the applicant and each participat-
ing municipality stating the participating municipalities and
members appointed to the local committee and informing the
applicant and- participating municipalities that negotiations may
recommence or if the additional affected municipality does not
take the-actions required to participate in the negotiation and arbi-
tration process under par. (a), the board shall notify the applicant
and other participating municipalities of this fact by certified mail
and informing them that negotiations may recommence.

(d) Rescission.. A siting resolution may be rescinded at any
time by a resolution of the governing body of the municipality
which adopted it. When a siting resolution is rescinded, individu-
als appointed by the governing body of the municipality to-serve
on the local committee are removed from membership on the local
committee.

(e) Prohibition on partzczpatlon by munzczpaltty which is also
applicant. An affected municipality which is also the applicant or
which contracts with the applicant to construct or operate a facility
may not adopt a siting resolution.

(f) Failure to participate. 1f no affected mumcrpahty takes the
actions required to participate in the negotiation and arbitration
process. under par. (a), the applicant may. continue to seek state
approval of the facility, is not requlred to negotiate or arbitrate
under- this .section and the facility is not subject to any local
approval, notwithstanding sub. (5).

(g) -Extension for filing. 1f the governing body of an affected
municipality.adopts a siting resolution under par. (a) or (b), and if
the affected municipality does not send a copy of the siting resolu-
tion to the applicant and the board within 7 days, the board may
grant.an extension of time to allow the affected municipality to
send a copy of the siting resolution to the applicant and the board,
if the board determines that:

1. The municipality failed to send the siting resolution
through mistake, inadvertence or excusable neglect; and

2. The granting of an extension will not create a significant
hardshrp for other parties to the negotiation and arb1trat1on pro-

CESss.

NOTE: 1983 Wis. Act 128 provides in section 3 that the creation of par. (e) [rn.
(2)1 by Act 128 is remedial in nature and applies to solid or hazardous waste facil-
ities. for which the applicant submits requests.concer ning the applicability of
local approvals under's. 144, 44 (lm) after 3-15-82.

(7) LOCAL COMMITIEE, (a) Appomtment of members. Mem-
bers of the local commrttee shall be appomted by the governing
body of each arrectea mumcrpamy passmg a siting Iesonmon as
follows T

1 A town city or v1llage in which all or part of a facrhty is
proposed to be located shall appoint 4 members, no more than 2
of whom are elected officials or municipal employes.

Im. A county in which all or part of a facility is proposed to
be located shall appoint 2 members.

2. Any affected municipality, other than those specrfled under
subd. 1. or Im., shall appoint one member.

(b)) Disclosure of private interests. Each member of a local
committee shall file a statement with the board within 15 days
after the person is appointed.to.the local committee specifying the
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economic interests of the member and his or her immediate family
members that would be affected by the proposed facility and its
developmeént.

(¢) Failure to disclose private interests. If a person fails to file
a statement of economic interest as required under par (b), he or
she may not serve on the local committee and the position to which
he or she was appomted is vacant.

'(d) “ Removal; vacancies. A participating municipality may
remove and replace at will the members it appoints to the local
committee. Vacancies on the local committee shall be filled in the
same manner as initial appointments.

“(e) Chairperson. The local committee shall elect one of its
members as chairperson.

(f) Quorum. A majority of the membership of the local com-
mrttee constitutes a quorum to do business and a majority of that
quorum may act in any. matter before the local committee. Each
member of the local committee has one vote in any matter before
the committee and no member may vote by proxy.

(8) Open meetings. Meetings of the local committee are sub-
ject to subch. V of ch. 19

(7n) .ADDITIONAL MUNICIPAL PARTIES (a) Agreement to add.
Upo,n‘the written-agreement of all parties to a negotiation and arbi-
tration proceeding commenced under this section, a municipality
whrch does not qualify as an affected municipality under s. 144.43
( 1) may be added as a party to'the _proceeding,

..(b). Siting-resolution. If a mumcrpahty is added to the negotia-
tion and arbitration proceeding under par. (a), it shall adopt a siting
resolution under sub. (6) within 30 days of the agreement -and
otherwrse comply with the other provisions of this section.

- (8) SUBJECTS OF NEGOTIATION AND ARBITRATION. (a) The
applrpant and the local committee may negotiate with respect to
any-subject except:

;. 1.-Any proposal to make the applicant’s responsibilities undet
the approved feasibility report or plan of operation less stringent.

2. The need for the facility.

'{b); “Only the following 1tems are subject to arbrtratron under
this séction:

1. Compensation to any- person for substantral economic
impacts which are adirect result of the facility including insurance
and damages not covered by-the waste management fund.
"{m_ Reimbursemént of reasonable costs, but not to exceed
$20,000, incurred by the local committee relating to negotiation,
mediation and ‘arbitration activities under this section..

2. Screening and fencing related to the appearance of the
facrhty Thlsrtem may not affect the design capacrty of the facil-
i 3 Operatronal concetns mcludmg, but not limited to, noise,
dust, debrrs, odors and hours of operation but excludmg design
capacrty

4, Traffrc ﬂows and pattems resultrng from the facrlrty

5 Uses of the site where the facrlrty is Jocated. after closmg
the facrllty

6. Economrcally feasrble methods to recycle or reduce the
quantities of waste to the facility. At facilities for which the appli-
cant will not provide or contract for collection and transportation
services, this item is limited to methods provided at the facility.

v The: app]rcabrlrty or: nonapplrcabrlrty of any preexisting
local-approvals. -

(9) NEGOTIATION. (a) Commencement of negotiation. Negotr-
ation between: the applicant and the local committee may com-
mernice at any time after receipt of notification of participation
from the board under sub. (6) (b). The time and place of negotiat-
ing sessions shall be established by agreement between the appli-
cant and the local committee: Negotratmg sessions shall beopen
to the public.

- (b) Determination of negotzabtllty Either party may petition
the board in writing for a determination as to whether a proposal
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is excluded from negotiation under sub. (8) (a). A petition may be
submitted to the board before a proposal is offered in negotiation.
A petition may not be submitted to the board later than 7 days after
the time a proposal is offered for negotiation. The board shall con-
duct a hearing on the matter and issue its decision within 14 days
after receipt of the petition. The decision of the board is binding
on the parties and is not subject to judicial review. Negotiation on
any issue, including issues subject to a petition under this para-
graph, may continue pending the issuance of the board’s decision.

(¢c) Mediation. Negotiating sessions may be conducted with
the assistance of a mediator if mediation is approved by both the
applicant and the local committee. Either the applicant or the local
committee may request a mediator at any time during negotiation.
The.function of the mediator is to encourage a voluntary settle-
ment by the applicant and the local committee. The mediator may
not compel a settlement. The board shall provide the applicant
and the local committee with the names and qualifications of per-
sons willing to serve as mediators. If the applicant and the local
committee cannot agree on the selection of a mediator, the appli-
cant and the local committee ray request the board to appoint a
mediator.

(d) Mediation costs. The mediator shall submit a statement of
his or her costs to the applicant, the local committee and the board
Except as otherwise specified in the negotiated agreement or the
arbitration award under sub. (10), the costs of the mediator shall
be shared equally between the applicant and the local committee.
The local committee’s share of the mediator’s costs shall be
divided among the participating municipalities in proportion to
the number of members appointed to the local committee by each
participating municipality.

(e) Failure to participate; default. Failute of the applicant or
the local committee to participate in negotiating sessions consti-
tutes default except as provided in this paragraph. It is not default
if the applicant or the local committee fails to participate in negoti-
ating sessions either for good cause or if further negotiations can-
not be reasonably expected to result in a settlement. Either party
may petition the board in writing for.a determination as to whether
a given situation constitutes default. ‘The board shall conduct a
hearing in the matter. Notwithstanding s. 227.03 (2), the decision
of the board on default is subject to judicial review under ss.
227.52 to 227.58. If the applicant defaults, the applicant may not
construct the facility. If the local committee defaults, the applicant
may continue to seek state approval of the facility, is not required
to continue to negotiate or arbitrate under this section and the
facility is not subject to any local approval, notwithstanding sub.
4.

(em). Default hearing costs. The board shall submit to the
applicant and local committee a statement of the costs of a hearing
held under par. (e) to determine whether the failure of an applrcant
or a local committee to participate in the negotiation sessions
under this subsection constitutes default. Except as otherwise
specified in an arbitration award, the costs of a hearing to deter-
mine whether a given situation constitutes default shall be shared
between the applicant and the local committee. The local commit:
tee’s share of the hearmg costs shall be divided among the partici-
pating municipalities in proportion to the number of members
apngmfpd to the Inrnl committee by each participating municipal-

ity.

(£) Submission of certain items to the department. Any item
proposed to be included in a negotiated agreement which affects
an applicant’s responsibilities under an approved feasibility report
ot plan of operation may be submitted to the department for con-
sideration. Anitemmay be submitted to the department under this
paragraph after agreement on the item is reached by the applicant
and the local committee either during or at the conclusion of nego-
tiation. The department shall approve or reject items submitted
under this paragraph within 2 weeks after receipt of the item. The
department shall reject those items which would make the appli-
cant’s ‘responsibilities less stringent than required under the
approved feasibility report or plan of operation. The department
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shall provide written reasons for the rejection. Items which are
rejected may be revised and resubmitted. The department may
incorporate all ittms which are not rejected under this paragraph
into the approved feasibility report or the plan of operation. The
department shall inform the applicant, the local committee and the
board of its decisions under this paragraph.

- (g) Written agreement. Allissues subject to negotiation which
are resolved to the satisfaction of both the applicant and the local
committe¢ and, if necessary, are approved by the department
under par. (f), shall be incorporated into a written agreement.

(h) - Public hearings. The local committee may hold public
hearings at any time concerning the agreement in any town, city
or village where all or a portion of the facility is to be located.

() Submission for approval. Within 2 weeks after approval of

the written agreement by the applicant and the local commitee,
the local committee shall submit the negotiated agreement to the
appropriate governing bodies for approval.

(§) . Appropriate governing bodies for approval. 1f the local
committee includes members from a town, city or village where
all or a portion of the facility is to be located, the appropriate gov-
erning bodies consist of the governing body of each town, city or
village where all'or a portion of the facility is to be located with
members o the local committee: If the local committee does not
include members from any town, city or village where all or a por-
tion of the facility is to be located, the appropriate governing
bodies consist of the governing body of each participating town,
city or village. : _

(k). Approval. If the local committee includes members fro
any town, city or village where all or a portion of the facility is to
be located and if the negotiated agreement is approved by resolu-
tion by each of the appropriate governing bodies, the negotiated
agreement is binding on all of the participating municipalities but
if the negotiated agreément is not approved by any appropriate
governing ‘body, the negotiatéd agreement is void. ' If the local
committee does not include members from any town, city or vil-
lage where all or'a portion of the facility is to be located and if the
negotiated ‘agreement is_approved by resolution by all of the
appropriate governing bodies, the agreement is binding on all of
the participating municipalities but if the negotiated agreement is
not approved by all of the appropriate governing bodies, the nego-
tiated agreenient is void.

" (L) Subrission of agreement to board and department. The

applicant shall submit a copy or notice of any negotiated agree-
ment approved under par. (k) to the board and the department by
mail within' 10 days after the agréement is approved.
. (10) ARBITRATION, (a) Joint petition for arbitration. If agree-
mentis not reached on any items after a reasonable period of nego-
tiation, the applicant and the local committee may submit a joint
written petition to the board to initiate arbitration under this sub-
section. ;

(b) Unilateral petition for arbitration. Either the applicant or

the local committee may submit an individual written petition to
the board to initiate arbitration under this subsection but not earlier
than 120 days after the local committee is appointed under sub. (7)
(a). . L :
. (c) Decision concerning arbitration. Within 15 days after
receipt of a petition to initiate arbitration, the board shall issue a
decision concerning the petition and notify the applicant and the
local committee of that decision.

(d) Order to'continue negotiation. The board may issue a deci-
sion ordering the applicant and the local committee to continue
negotiating for at least 30 days after the date of the notice if, in the
judgment of the board, arbitration can be avoided by the negotia-
tion of any remaining issues. If the board issues a decision order-
ing the applicant and the local committee to continue negotiation,

the petition to initiate arbitration may be resubmiited after the

extended period of negotiation. ,
(€). Decision to delay arbitration pending submittal of feasibil-
ity report. The board may issue a decision to delay the initiation
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of arbitration until the department notifies the board that it has
received a feasibility report for the facility proposed by the appli-
cant. The board may decide to delay the initiation of arbitration
under this paragraph if the applicant has not made available infor-
mation substantially equivalent to that in a feasibility report. The
petition to initiate arbitration may be resubmitted after the feasi-
bility report is submitted.

(f)  Order for final offers. The board may issue a decision
ordering the applicant and the local committee to submit their
respective final offers to the board within 90 days after the date of
the notice. '

() Failure to submit final offer. If the local committee fails to
submit a final offer within the time limit specified under par. (f),.
the applicant may continue to seek state approval of the facility,
is not required to continue to negotiate or arbitrate under this sec-
tion and the facility is not subject to any local approval, notwith-
standing sub. (5). If the applicant fails to submit a final offer
within the time limit specified under par. (), the applicant may not
construct or operate the facility.

(h) Final offers. A final offer shall contain the final terms and
conditions relating to the facility proposed by the applicant or the
local committee and any information or arguments in support of
the proposals. - Additional supporting information may be sub-
mitted at any time, )

(i) Issues and items in final offer. A final offer may include
only issues subject to arbitration under sub. (8). A final offer may
include only items offered in negotiation except that a final offer
may not include items settled by negotiation and approved under
sub. (9) (k).

() Continuéd negotiation; revised final offers. Negotiation
may continue during the arbitration process. If anissue subject to
negotiation is resolved to the satisfaction of both the applicant and
the local committee and, if necessary, is approved by the depat-
ment under sub. (9) (), it shall be incorporated into a written
agreement and the final offers may be amended as provided under
par. (n).

- (k) Public hearings. The local committee may conduct public
hearings on the proposed final offer prior to submitting the final
offer to the governing bodies under par. (L).

(L) Submission for approval. The final offers prepared by the
local committee are required to be submitted for approval by reso-
lution of the governing body of each participating municipality
before the final offer is submitted to the board.

(m) Public documents. The final offers are public documents
and the board shall make copies available to the public.

(n). Amendment of offer. Afterthe final offers are submitted to
the board, neither the applicant nor the local committee may
amend its final offer, except with the written permission of the
other party, Amendments proposed by the local committee are
required to be approved by the participating municipality to which
the amendment relates. If the governing body of any participating
municipality fails to approve the final offer prepared by the local
committee, the applicant may amend those portions of his or her
final offer which pertain to that municipality without obtaining
written permission from the local committee.

*(0) Public meeting. Within 30 days after the last day for sub-
mitting final offers, the board shall conduct a public meeting in a
place reasonably close to the location of the facility to provide an
opportunity for the applicant and the local committee to explain
or present supporting arguments for their final offers. The board
may conduct additional meetings with the applicant and the local
committee as necessary to- prepare its arbitration award. The
board may administer oaths, issue summonses under s. 788.06 and
direct the taking of depositions under s. 788.07. ,

(p). Arbitration award: ‘Within-90 days after the last day for
submitting final offers under par. (f), the board may issue an arbi-
tration award with the approval of a minimum of 5 board mem-
bers. If the board fails to issue an arbitration award within this
period, the governor shall issue an arbitration award within 120
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days after the last day for submitting final offers under par. (f).
The arbitration award shall adopt, without modification, the final
offer of either the applicant or the local committee except that the
arbitration award shall delete those items which are not subject to
arbitration under sub. (8) or are not consistent with the legislative
findings and intent under subs. (1) and (2). A copy of the arbitra-
tion award shall be served on the applicant and the local commit-
tee.

(qQ) Award is binding; approval not required. 1If the applicant
constructs and operates the facility, the arbitration award is bind-
ing on the applicant and the participating municipalities and does
not require approval by the participating municipalities.

(t) Applicability of arbitration statutes. Sections 788.09 to
788.15 apply to arbitration awards under this subsection.

(s) Environmental impact. An arbitration award under this
subsection is not a major state action under s. 1.11 (2).

(11) SUCCESSORS IN INTEREST. - Any provision in a negotiated
agreement or arbitration award is enforceable by or against the
successors in interest of any person directly affected by the award.
A personal representative may recover damages for breach for
which the decedent could have recovered.

(12) APPLICABILITY (a) -Solid waste disposal facilities. 1.
This section applies to new or expanded solid waste disposal facil-
ities for which an initial site report is submitted after March 15,
1982, or, if noinitial site report is submitted, for which a feasibility
report is submitted after March 15, 1982.

2. This section does not apply to modifications to a solid
waste disposal facility which do not constitute an expansion of the
facility or to a solid waste disposal facility which is exempt from
the requirement of a feasibility report under ss. 144 43 to 144.47
or by rule promulgated by the department.

(b) Hazardous waste facilities. 1. This section applies to all
new or expanded hazardous waste facilities for which an initial
site report is submitted after March 15, 1982, or, if no initial site
reportis submitted, for which a feasrbrlrty report is submitted after
March 15, 1982.

2. Except as provided under subd. 1. and par. (c), only subs.
(3) and (5) (a) and (b) apply to a hazardous waste facility which
is in existence on May 7, 1982, which has a license, an-interim
license or a variance under s. 144.64 or the resource conservation
and recovery act and which complies with all local approvals
applicable to the facility on May 7, 1982.

3. Only subs. (3) and (5) (a) to (c) and (e) apply to a hazardous
waste treatment or storage facility which.accepts waste only from
the licensee.

(c) Existing solidwaste dt.sposal facilities or hazardous waste
facilities. ' I. This section applies to an existing solid waste
disposal facility or hazardous waste facility which shall be treated
as a new or expanded facility upon the adoption of a siting resolu-
tion by any affected municipality under sub. (6):

a. Atany time during the life of'a solid waste disposal facility
or a hazardous waste facility if the owner or operator-and one or
more affected municipalities' agree to negotiate and arbrtrate
under this section.

b. -When a negotiated settlement or arbrtratron award under
this section provides for the reopening of negotiations.

c. Atany time after the date specified in the feasibility report,
if such a date has been specified under s. 144.44 (2) (f), as the pro-
posed date of closure of a solid or hazardous waste disposal facil-
ity and if the facility is not closed on or before that date.

2. Except as provided under subd. 1. and pars. (a), (b) and (d),
only subs. (3) and (5) (a) and (b) apply to an existing solid waste
disposal facility or a hazardous waste facility.

(d) Nonapplicability to mining waste facilities. "This section
does not apply to any waste facility which is part of a prospecting
or mining operation with a permit under s. 144.84 or.144.85.

“History: 1981 c. 374;1983 a. 128; 1983 a. 282 s5. 6 t0 32, 34; 1983 a 4165. 19;

1983 a. 532 5. 36; 19832 538; 19852 182 57; 1987 a. 27, 204, 399; 1987 a. 403
5.256;1991 a2 39..
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Items subject to arbitration under sub. (8) (b) discussed; the source of waste is not
arbitrable as it addresses the need for the landfill which is not subject to negotiation
according to sub (8) (a) 2. Madison Landfills v. Libby Landfill, 179 W (2d) 815, 509
NW (2d) 307 (Ct. App 1993)

Only local approvals which arbitrarily or discriminatorily obstructs the establish-
ment of a waste facility may be deleted from an arbitration award under sub. (10) (b)
Madison Landfills v. Libby Landfill, 179 W (2d) 815 509 NW (2d) 307 (Ct. App

1993)
Wisconsin’s landfill negotiation/arbitration statute  Ruud and Werner, WBB Nov

Down in the dumps and wasted: The need determination in the Wisconsin landfill
siting process. 1987 WLR 543

-144.446 Landfill official liability. (1) DEFINITION. As
used in this section, “landfill official” means any officer, official,
agent or employe of the state, a political corporatlon governmen-
tal subdivision or public agency engaged in the planning, manage-
ment, operation or approval of a solrd or hazardous waste disposal
facility.

(2) EXEMPTION FROM LIABILITY. A landfill official is immune
from civil prosecution for good faith actions taken within the
scope of his or her official duties under this subchapter.

History: 1983 a_410; Stats. 1983 s 144.795; 1983 a 538 s 158; Stats. 1983 s
144 446

144 447 Acqursrtron of property by condemnation.
(1) DerniTION: In this section, “property” includes any interest
in land including an estate, easement, covenant or lien, any restric-
tion or limitation on the use of land other than those imposed by
exercise of the police power, any building, structure, fixture or
improvement and any personal property directly connected with
land

(2) PROPERTY MAY BE CONDEMNED. Notwithstanding s. 32.03,
property intended for use as a solid or hazardous waste facility
may be condemned if all of the following conditions are met:

(a) The entity proposing to acquire the property for use as a
solid or hazardous waste facility has authority to condemn prop-
erty for this purpose.

(b). The property-is.determined to. be feasible for use as a solid
or hazardous waste facility by the department if that determination
is required under s. 144.44 (2).

(c) The property is acquired by purchase, lease, gift or con-
demnation by a municipality, public board or commission or any
other entity, except for the state, so as to bring the property within
the limitations on the exercise of the general power of condemna-
tion under s. 32.03 within:

1. Five years prior to the determination of feasibility if a deter-
mination of feasibility is required for the facility under s. 144 44
2).

2. Five years prior to the service of a jurisdictional offer under
s. 32.06 (3) if a determination of feasibjlity is not required for the
facility under s. 144.44 (2).

History: 1981 c. 374.

144.448 . Duties of metallic mining council. (1) The
metallic mining council shall advise the department on the imple-
mentation of ss. 144.435, 144.44, 144.441, 144,442, 144.444,
144.445, 144.60 to 144.74 and 144.80 to 144.94 as those sections

relate to metallic mining in this state.

(2) The council shall serve as an advisory, problem—solvmg
body to work with and advise the department on matters relating
to the reclamation of mined land in this state and on methods of
and criteria for the location, design, construction and operation
and maintenance’ of facilities for the disposal of metallic mine—-
related wastes. ‘

(3) All rules proposed by the department relating to the sub-

jects specified in this section shall be submitted to the council for

review and comment prior to the time the rules are proposed in
final draft form by the department. The department shall transmit
the written comments of all members of the council submitting
written comments with the summary of the proposed rules to the
presiding officer of each house of the legislature under s. 227.19

2).
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(4) Written minutes of all meetings of the council shall be pre-
pared by the department and made avarlable to all interested par-

ties upon request.
History: 1979 ¢ 355; 1981 c. 374 5. 148; 1983 a. 410 s 2202 (38); 1985 a. 182.

144.449 Tire dumps. (1) DerNITIONS. In this section:

(a) “Nuisance” means an unreasonable danger to public health,
safety or welfare or the environment.

(b) “Tire dump” means any location that is used for storing or

disposing of waste tires.

(c) “Waste tire” has the meaning given under s. 84.078 (1) (b).

(2) DEPARTMENT AUTHORITY; ABATEMENT If the department
determines that a tire‘du’mp is a nuisance, it shall notify the person
responsible for the nuisance and request that the tires be processed
or removed within a specified period. If the person fails to take
the requested action within the specified period, the department
shall order the person to abate the nuisance within a specified
period. If the person responsible for the nuisance is not the owner
of the property on which the tire ‘dump is located, the department
may order the property owner to permrt abatement of the nuisance.
If the person responsible for the nuisance fails to comply with the
order, the department may take any action necessary to abate the
nuisance, including entering the property where the tire dump is
located and confiscating the waste tires, or arranging to have the
waste tires processed or removed.

- (2r) |ENFORCEMENT ACTION. To carry outanuisance abatement
under sub. (2); the department may refer a nuisance abatement to
the attorney general for enforcement action.

(8) APPLICABILITY Thrs section-does not apply to any of the
following:

(a) A'retail business premises where tires are sold if no more
than 500 waste tires are kept on the premises at one time

(b) The premises of a tire retreading business if no more than
3,000 waste tires are kept on the premises at one time.

(c)- A premises where tires are removed from motor vehicles
in the ordinary course of business if no6 more than 500 waste tires
are kept on the premises at one time.

* (d) A'solid waste disposal facility where no more than 60,000
waste tires are stored above ground at one time if all tires received
for storage are processed, buried or removed from the facility
within one year after receipt.

~ (e) A site where no more than 250 waste tires are stored for
agricultural uses.

' (f) A site where a recovery activity, as defined in s. 159.17 (1)
(a), is carried on if no more than a 6—month 1nventory of tires is
kept on the site.

(g) A sité where waste trres are stored for use in constructrng
artificial reefs in waters of the state.

(h) "An artificial reef constructed of waste tires.

(i) A construction site where waste tires are stored for use or
used in road surfacing and construction of embankments'

(4) A solid waste disposal facility where waste tires are buried
in compliance with rules promulgated by the department.

(4) ABATEMENT PRIORITIES The order of priority for the
department $ abatement actrvrtles under sub. (2) shall be as fol-
lows:

( (a) Trre dumps determined by the départment to contain more
than 1 ,000,000 tires. '

(b) Tire dumps whrch constitute a fire hazard or threat to public
health, »

(c) Tire dumps in-densely populated areas.

_(d)" All other tire dumps: :

"(5) RECOVERY OF EXPENSES. The department may ask the
attorney general to initiate a civil action to recover from the person
responsible for the nuisance the reasonable-and necessary costs
incurred by the department for its nuisance abatement activities
and its administrative and legal expenses related to the abatement.
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The department’s certification of expenses shall be prima facie
evidence that the expenses are reasonable and necessary.

(6) OTHER ABATEMENT. This section does not change the
existing authority of the department to enforce any existing laws
or'of any person to abate a nuisance. The department may reim-
burse a person for the costs of any such abatement.

History: 1987 a. 27, 110; 1987 a. 403 5. 256; 1989 a 335 5. 89

144.45 Research. The department may conduct or direct
scientific experiments, investigations, demonstration grants and
research on any matter relating to solid waste disposal, including,
but not limited to, land fill, disposal and utilization of junked vehi-
cles, and production of compost

144.453 -Disposal and treatment records. (1) Sus-
MISSION OF INFORMATION - The owner or operator of each solid
waste treatment facility at which solid waste is converted into fuel
or burned and of each solid waste disposal facility shall annually
submit to the department a report contamrng all of the following
information:

(a)’ The name of the owner of the facrlrty

(b) The location of the facility.

(¢) For a solid waste disposal facility, the remarnrng capacity
available for disposal.

(d) Alistof alllicenséd haulers transportrng waste to the facil-
ity for disposal or treatment in the previous year.

(e) A list of the states of origin of solid waste disposed of or
treated at the facility in the previous year and the amount, by
weight of that'solid waste ‘orig’inating in‘each state.

(2) MAINTENANCE OF RECORDS = Except as provrded in s.
144.433 (2) (a) 2., the department shall separately maintain as a
public record for each solid waste facrhty, the reports required by
sub @y - :

Hlstory 1989a 335

144. 455 Dump closure cost—sharlng grants

(1) DerNiTIONS. In this section:
~(a) “Nonapproved facility” has the meaning given in s.
144.441 (1) (c).

(b)- “Political subdivision” means a city, village, town, county
or town sanitary district.

(2) ApPLICATION. A political subdivision that closes a nonap-
proved facility which it owns or operates may apply to the depart-
ment for a cost-sharing grant.. The application shall include infor-
mation. requested - by -the ‘department: . The department may
establish a deadline for applying for a cost—sharing grant.

(3) ArprOVAL - The department shall approve a grant only for
closure costs that it determines are reasonable and necessary. Clo-
sure costs do not include the costs of taking remedial action. The
department may approve a cost—sharing grant only if the nonap-
proved facility is closed under the department’s rules in effect on
May-11, 1990; and if the closure is approved by the department.

(4) COST-SHARING.GRANT AMOUNT. () Except:as provided in
par..(b), the department shall approve a.cost—sharing grant equal
to 50% of the amount by which the reasonable and necessary costs
of closing the nonapproved facility exceed an amount equal to $10
times the population of the political subdivision, based on the
most recent population estimates by the department of administra-
tionunder s. 16.96. If a political subdivision closes more than one
nonapproved facility, the reasonable and necessary costs incurred
by the political subdivision in ¢losing all of the nonapproved facil-
ities shall be combined to determine the amount of the grant under
this subsection.” If2 or more political ‘subdivisions are joint own-
ers of a nonapproved facility which is closed, the department shall
use the total population of the political subdivisions in determin-
ing the amount of the grant under this subsection.

‘(b) A political subdivision ‘may not receivé more than
$400,000 under this section. The department shall prorate grant
awards if necessary to prevent the total amount of payments under
sub. (5) from exceeding $20,000,000 over 10 years.
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(5): PAYMENT OF GRANT The department shall make grant pay-
ments annually over a 10-year period. 'Each grant payment shall
equal 10% of the total grant to a political subdivision.
(6) AppLICABILITY. This section applies to any nonapproved
facility that is closed by a political subdivision after January 1,

1988.
- History: 1989a. 335:'1991.a. 269

144.46 Shoreland and floodplain zoning. Solid waste
facilities are prohibited within areas under-the jurisdiction of sho-
reland and floodplain zoning regulations adopted pursuant to ss.
59.971,61.351,62.231 and 87.30, except that the department may
issue permits authorizing facilities in such areas.

Hrstory 1981¢ 374s 148 1983 a 4165 l9 '

144. 463 Disposal and burnmg of Iow—level radio-
active waste. (1) DerINITION In this section, “low-level radio-
active waste”'has the meaning grven ins. 16:11'¢2) ().

(2) PROHIBITIONS (a) No person may dispose of low—level
radroactrve waste that is determined by the féderal nuclear regula-
tory commission under 42 USC 2021j to'be below tegulatory con-
cern in a landfill or a hazardous waste drsposal facility unless the
landfill ‘or hazaidous waste disposal facility is licensed for the
disposal of low—level radiactive waste by the federal nuclear reg-
ulatory commission or by this state under an ‘agreement under 42
USC 2021 ‘that grants this state the authority to regulate the
drsposal of low-level radioactive waste. -

(b) No per son may burnin an incineratorlow~level radroactrve
waste that is determined by the federal nuclear regulatory com-
mission under 42 USC 2021j to be below regulatory concern.

: Hlstory 1991 a 50

144, 465 - Review of alleged vrolatrons “Any 6 or more
citizens or any mumcrpahty may petition for a review of an
alleged violation of ss. 144,43 to 144:47 or any rule promulgated

or special order, plan approval, license or any term or condition of

a license issued under those sections in the following manner:

§)) They shall sibmit to the department a petition identifying
the, alleged Violator and “setting forth in detail the-reasons for
believing a vrolatron occurred. ‘The petition shall state the name
and address of a'person within the state authorized to receive ser-
vice of answer and other papers in behalf of the petitioners and the
name and address of aperson authorrzed to appear at a hearing in
behalf of the petitioners.

(2) Upon receipt of a petrtron under thrs section, the depart—
ment may: .

© (a) -Conduct a hearing in the matter within 60 days of recerpt
of the petition.: A hearing underthis paragraph shall be a contested
case-under ch. 227. Within 60 days after the close of the hearing,
the department shall either:

-1, -Serve wiitten notice specifying the law ortule alleged to
be violated, containing findings of fact, conclusionsof law and an
order; which shall be subject to review under ch. 227 or

2. Dismiss the petition.

( h\ Initiate actron under s. 144, 47,

(3) If the department determines that a petrtron was frled mali-
ciously or in bad faith, it shall issue a finding to that effect, and the
person complained against is entitled to recover expenses on the
hearing in a civil action. L

History: 1981 ¢. 374.

144.469. Penalties. (1) (a) No person may treat, store or
dispose .of high—volume industtial- waste, as defined under s
144.44 (7) (a) 1., in violation of a testing requirement or condition
of an-exemption under s. 144.44 (7) (f) 4.. .

(b) No person may violate a testing requirement or condrtron
of an exemption from regulation under s. 144.44 (7) (g) 3.
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:(2) A person who violates sub. (1) shall forfeit not less than
$10 nor more than $25,000 for each violation. Each day of viola-
tion is a separate offense.

History: 1985 a. 46

144 47 Violations: enforcement. (1) (a) If the depart-
ment has reason to believe that a violation of ss. 144.43 to 144.47
or any rule promulgated or special order, plan approval, or any
term or condition of a license issued under those sections
occurred, it may:

1. Cause written notice to be served upon the alleged violator.
The notice shall specify the law or rule alleged to be violated, and
contain the findings of fact on which the charge of violation is
based, and, except as provided in s. 144.44 (8), may include an
order that necessary corrective action be taken within a reasonable
time. This order shall become effective unless, no later than 30
days after the date the notice and order are served, the person
named in the notice and order requests in writing a hearing before
the department. Upon such request, the department shall after due
notice hold a hearing. Instead of an order, and except as provided
in s. 144.44 (8), the department may require that the alleged viola-
tor appear before the department for a hearing at a time and place
specified in the notice and answer the charges complained of; or

" 2. Initiate action under s. 144.98.

(b) If after such hearing the department finds that a violation
has occurred, it shall affirm or modify its order previously issued,
orissueanappropriate order for the prevention, abatement or con-
trol of the problems involved or for the taking of other corrective
action as may be appropriate. If the department finds that no viola-
tion has occurred, it shall rescind its order. Any order issued as
part of a notice or after hearing may prescribe one or more dates
by which necessary action shall be taken in preventing, abating or
controlling the violation. ' ,

Hrstory 1979 ¢.34;1981 ¢ 374

144.48 Medical waste management (1) DEFINITIONS.
In this section:

(@) “Clinic” has the meaning given in s. l59f07‘ M@l a

(am) “Manifest” means a form used for identifying the quan-
tity, composition, origin, routing and déstination of medical waste
during its transport and disposal.

(b) “Medical waste” means infectious waste, as defined in s.
159.07 (7) (c) 1. ¢., and other waste that contains or may be. mixed
with-infectious waste.

“(bm) “Nursing home” has the meaning given in's. 50 01 (3)

(c). “Solid waste drsposal” has the'meaning given in s. 144.43

(@r).

“(d) “Solid waste facrlrty” has the meanrng givenins. 144 43
(5).

(e) “Solid waste treatment” has the meanmg grven ins. 144.43
(71).

(2) MEDICAL WASTE REDUCTION. Except as provided under
sub. (3) (atn), every clinic, nursing home and hospital shall imple-
ment a policy for the reduction of the amount of medical waste
geneiated as required by the department by rule

(3)'RULES The department shall promulgate rules that do all
of the following:

(a) Establish requrrements for medical waste reduction by hos-
pitals.

(am) Exempt types of generators of medical waste that gener-
ate less than 50 pounds of medical waste per month from. the
requirement.under sub. ). ,

(b) Establish requirements for packaging, handlrng, shrppmg
and transporting medical waste.

‘() Require a license for persons who transport medrcal waste
and impose a fee for that license. :
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(d) Require the use of manifests to monitor the transport and
disposal of medical waste.

(4) PrROHIBITIONS (a) No person may transport medical waste
without a license issued by the department under sub. (3) (c)

(b) No person may dispose of medical waste in a facility for
solid waste disposal unless the medical waste has undergone solid
waste treatment.

(5) PENALTY . Any person who violates sub. (4) (b) may be
required to forfeit not more than $25,000. Each act of disposal in
violation of sub. (4) (b) constrtutes a separate offense.

History: 1991 4. 39, 300.

144.50 Used oil fuel. (1) DerINITIONS. In this section:

(a) “Used oil” means any petroleum—derrved or synthetrc oil
whrch as a result of use or management, is contaminated. “Used
oil” includes, but is not limited to, the following:

1. Engme turbine and gear Jubricants.
2. Hydraulrc fluid, including transmission fluid.
3. Metalworking fluid; including cutting, grinding, machin-
ing; rolling, stamping, quenching and coating oils.
4. Insulating fluid or coolant.

(b) “Used oil fuel” means any fuel designated by the depait-
ment by rule that contains used oil or is produced from used oil or
from a combination of used oil and other material

“(2) NoTIFICATION. (a) A person who does any of the following
shall notify the department of the location and description of each
facility used and the description of the used oil fuel:

1. Owns-or operates a facility that produces used oil fuel or
a facility that recovers energy by burning used oil fuel.
2. Distributes or markets used oil fuel.

(b) The department may by rule exempt specific persons or
facilities from the requirements of par. (a).

(3) INSPECTIONS AND RIGHT OF ENTRY. Upon the request of any
officer or employe of the department and with notice provided no
later than upon the officer’s or employe’s arrival, any person sub-
ject to sub.: (2) () shall permit the officer or employe access to
vehicles, premrses and records relating to used oil fuel at any rea-
sonablé time." An officer or employe of the department may take
samples of any used oil fuel. The officer or employe shall com-
mence and complete inspections with reasonable promptness.
The officer or employe shall give the person a receipt for each
sample taken“and, upon request, half of the sample. The depart-
ment shall promptly furnish the person with a copy of the results
of the:analysis of each sample and a copy of the inspection report.

(4) ENFORCEMENT; PENALIIES (a) Compliance orders. If the
department determines that any person is in violation of sub. (2)
(a) or (3) or.any rule promulgated under this section, the depart-
ment may do one or more of the following:

1 Give the person written notice of the violation.

2. Issue a special order requiring complrance within a specr-
fied time period.

3. Refer the matter to the department of ]ustrce for enforce—
‘ment | under s. 144.98. .

(b) Department of justice actzon, d;wosztzon The department
of justice may initiate the legal action requested by the department
under par. (a) 3. after receipt of the written request. In any action
commenced by it under this paragraph, the department of justice
shall; prior to stipulation, consent order, judgment or other final
drsposrtron of the case, consult with the department for the pur-
pose of détermining the department’ s views on final disposition
The department of justice may not enter-into a final disposition
different than that prevrously drscussed wrthout first informing
the department. -
~ (¢) Penalties. 1. Any person who vrolates sub. (2) (a)or (3)
or any rule promulgated or special order issued under this section
shall forfeit not more than $25,000 for each violation.
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2. Any person who intentionally makes any false statement
or representation in complying with sub. (2) (a) shall:be fined not
more than $25,000 or imiprisoned for not more thanone year in the
county jail or both. For a 2nd or subsequent violation, the person
shall be fined. not more than $50,000 or imprisoned for not more
than 2 years or both.

(d) Venue. Any action on a violation shall be commenced in
the circuit court for the county in which the violation occurred.
If all-parties stipulate and the circuit court for Dane county agrees,
the proceedings may be transferred to the circuit court for Dane

county:
History: 1987 a 384

144.52 Confidentiality of records; used oil collec-
tion facilities and used oil fuel facilities. (1) RECORDs.
Except as provided under:sub, (2), records and.other information
furnished to or obtained by the department in the administration
of ss. 144.50 and 159.15 are. public records subject to s. 19.21.

) CONFIDENIIAL RECORDS. (a) Application. Any person-sub-

jecttos. 144 50 0r.159.15 may seek confidential freatment of any

records or other 1nformatron furnished to. or obtained by the
department in the admrnrstratron of 5. 144.50 or 159 15.

~(by Standards for granting confrdentzal status. Except as pro-
vrded under par. (c), the department shall grant confrdentral status
for any records or.information received by the department and cer-
tified by the applicant as relatrng to productron or sales figures or
to processes or production unique to the applicant or which would
tend to adversely affect the competitive posrtron of the applicant
if made publrc

© Emzsszon data, analyses and summanes “The department
may not grant confidential status for emission data. Nothing in
this subsection prevents the department from using records and
other information in compiling or publishing analyses or summa-
ries relating to the general condition of the environment if the
analyses or summaries do not identify a specific applicant or facil-
ity or reveal records or other information granted confidential sta-
tus.

(d) Use of conf idential records Except as provrded under par
may use records and other rnformatron granted confrdentral status -
under this subsection only in the administration and enforcement
of 5. 144.50 or 159.15. The department or the department of jus-
tice may release for general distribution records and other infor-
mation granted confidential status under this subsection if the
applicant expressly agrees to the release. The department or the
department of justice may releasé-on a limited basis records and
other information granted confidential status under this subsec-
tion:if: thedepartment or the department of justice is directed to
take:this- action by a judge or hearing examiner under an order
which protects the confidentiality of the records or otherinforma-
tion. The department or the department of justice may release to
the U.S. environmental protection.agency or its authorized repre-
sentative records and other information granted confidential sta-
tus under this subsection if the department or the department of

justice includes in each release of records or other information a

request to the U.S. environmental protection agency or its autho-
rized renresentative to pmfp.«r the' ngqfrdpn[lahty of the records or

CC ICPICHCInal TOLCC 11QC.

other information.:
Hrstory 1987a 384; 1989a 335s. 89

144 60 Hazardous waste management (1) T
Sections 144.60 to 144.74 shall be known and may be cited as the
“Hazardous Waste Management Act”

" (2) DECLARATION OF POLICY. The legislature finds that hazard-
ous wastes, when mismanaged, posé a'substantial danger to the
environment and public health-and safety. To ensure that hazard-
ous wastes are properly managed within this state, the legrslature
declares. that a- state—admrmstered regulatory program is needed
which: - i ‘
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::(a) - Relies upon private industry or:local units of government

to provide hazardous waste management services:

/(b) ' Requires  the -transportation, . storage, ‘treatment and
drsposal of ‘hazardous wastes to be performed only by licensed
operators :

=(e) Requrres generators of hazardous waste to utrlrze operators
lrcensed to transport, treat, store or dispose of hazardous - wastes.

(d) Does not interfere with, control or regulate the manufactur-
rng processes which generate hazardous wastes ‘

(¢) Ensures the maintenance of adequate records on, and the
reportrng of, the disposition of all hazardous wastes either gener-
ated in or entering this state, -

® Encourages to the extent. feasrble, the reuse, recycling or
reductron of hazardous wastes.

(g) Provides adequate care'and protection of disposal facilities
after the facilities cease to accept hazardous wastes.

(h) Provides members of the public and units of local govern-
meént an opportunity-to review.and comment upon the construc-
tion, opération and long—térm care of hazardous waste manage-
ment facilities.

(i) Meets the minimum requrrements of the resource conserva-
tion and recovery act. R

:(3) 'RULES ON METALLIC MINING' WASTES The requrrements of
ss. 144.60 to 144.74 shall be subject to s. 144.435 (2).” i

History: 1977 ¢ 377; 1979 ¢ 89; 1979 ¢. 175 5. 53; 1981:c. 374 s5.82, 148, 150.
The right to a decent butial; Hazardous waste and its regulation in Wisconsin. Har-
tington, 66 MLR 223 (1983)

Changés in the ownership of hazardous waste drsposal sites: Original and succes-
sor'liability: “Kelly .67 MLR 691 (1984).- : .

144.61 .Definitions. In ss..144.60 to 144. 74‘

(1) “Closrng" has the meaning designated under s. 144.43
(l m).. ..

(2): “Department”. means the. department of natural resources.

(3) “Disposal” means the discharge, deposit, injection, dump-
ing; spilling; leaking or placing of any hazardous waste into or-on
any. land ‘or watér in a manner which-may-permit the hazardous
waste or any hazardous constituent to be emitted into the air, to be
discharged into any waters of the state or otherwise to enter the
environment. “Disposal” does not include the generation, trans-
portatron storage ot treatment of ‘hazardous waste.

+(4) “Generatron means, the act or process of, producrng haz-
ardous waste but does,not include any manufacturing process.

(5) “Hazardous waste” or “‘waste” means any solid. waste
identified by the department as-hazatrdous unders.. 144.62 (2).

“(5m) “Hazardous waste facility” méans a site or structure for

the treatment, storage or. disposal of hazardous waste and includes
all of the contiguous property under common ownership or con-
trol surrounding the site or structure.

(6) “Hazardous waste management rneans’ the systematic

tation, exchange processmg, treatment recovery and drsposal of
hazardous wastes

7) “Long——term care” has the meaning desrgnated under s
144 43 (3).

*(8) “Manifest” means a form used foridentifying the quantity,
composition and the origin, routing and destrnatron of hazardous
waste during its transport.

(9) “Person” means an individual, owner, ‘dperator, corpora-
tion, limited liability company, partnership; association, munici-
pality, interstate agency, state agency or federal'agency,. depart-
ment or rnstrumentalrty :

(9m) “Resource conservatron and recovery act” means the
federal resource conservation and recovery-act, 42 USC 6901 to
6991i, as amended on:November 8, 1984

:(10) .“Storage” means the containment of hazardous:waste for
atemporary. period in a manner that does not constitute disposal.
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(11) “Termination” has the meaning designated under s.
144.43 (8).

(1 2) “Transport” means the movement of hazardous wastes
by air, rail, highway, water or other means, except for the move-
ment of hazardous waste within the site at which the hazardous
waste is generated or wrthrn a facrlrty that is licensed under this
subchapter

(13) “Treatment” means any method, technique or process,
including neutralization, which follows generation and which is
designied to change the physical, chemical or biological character
or composrtron of any hazardous waste $0 as to neutralize the haz-
ardous waste or so as to render the waste nonhazardous, safer for:
transport, amenable for recovery, amenable for storage or reduced
in volume.  “Treatment” includes incineration.

(14) “Treatment facility” means a facility at which hazardous
waste is subjected to treatment and ‘may include a facility where
hazardous waste is generated.: This term does not include a waste
water treatment facility whose discharges are regulated under ch.
147 unless the facility is required to be permitted as a hazardous
waste treatment facility under the resource conservation and
recovery act

History: 1977 ¢ 377;1979¢. 34,1981 c. 374ss 831088, 150; l983a 298; 1987
a.384; 19932 16, 112.

The deterioration of useful materials into waste is-a process that results in the gen-
eration of waste under sub. (4); the yard at which waste is stored and a hole dug to
bury waste are facilities under sub. (5m) State v. Edward Kraemer & Sons, Inc 170
W (2d) 646, 489 NW- (2d): 708 (Ct. App. 1992)

144.62 . Powers and duties of the department. (2) (a)
The department shall promulgate by rule criteria identical to those
promulgated by the U.S. environmental protection agency under
s. 6921 (a) of the resource conservation and recovery act for iden-
trfyrng the characteristics of hazardous waste. The rules shall
require that any person generating or transporting, or owning or
operating a facility for treatment, storage or disposal of, any haz-
ardous waste or any substance which meets the criteria shall notify
the department of that fact within 90 days after the promulgation
of the rule, - -

~(b) 1.-The department shall promulgate by rulea lrst of hazard-
ous wastes. -

2. Except as provrded under subd 3., the lrst of hazardous
wastes shall be-identical to the list promulgated by the U.S. envi-
ronmental protection agency under s. 6921 (b) of the resource con-
servation-and recovery act.

3. The department may include orsetain on the list of hazard-
ous wastes any additional solid waste not included on the list pro-
mulgated by the U.S. environmental :protection agency: if the
department determines that the additional solid waste has charac-
teristics which identify it as a hazardous waste based on the crite-
ria promulgated under par. (a) and if the department determines
that the inclusion or retention is necessary to protect public health,
safety or welfare. The department shall issue specific findings and
conclusions . on which its. determinations are based and shall
include or retain the additional solid waste on-the list of hazardous
wastes by rule.. . - . : o,

" (c) The denartment shall Dromulgate by rule a list of hazardous
constituents which shall include, but need not be limited to, the
hazardous constituents specified in 40 CFR 261, appendix, VIII.
The department may not list a hazardous constituent which is not
specified in 40 CFR 261, appendix VIII-unless it determines that
the listing of'the constituent is necessary to protect public health,
safety or welfare. The department shall issue specific findings and
conelusions on which such a determination.to list a hazardous
constituent is based. o

{3) The department may, by rule, prohrbrt particular methods
of treatment or disposal of particular hazardous wastes, upon a
finding that restrictions on treatment or.disposal methods are nec-
essary to protect public health and safety or the environment.
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- (4)- The department may enter into a compact with agencies in
other states for the purposes of mutual assistance in the manage-
ment -and regulation of hazardous wastes.

(5). The department may exempt by. rule any person who gen-

erates, transports;: treats, stores or disposes.of hazardous wastes
from any provision under ss. 144.60 to 144 .74 or from any rule
promulgated under those sections if the generation, transporta-
tion, treatment, storage or disposal does not present a significant
hazard to public health and safety or the environment.

(7)..In developing requirements for licenses. to transport haz-

ardous waste under s. 144.64 (1), the department shall maintain.

consistency with rules promulgated by the department of trans-
portation.

(8) The department shall adopt rules which prescrrbe requrre-
ments for:

(a) The establrshment and marntenance of records. -

(by The making of reports, including the mamfest to be used’

durrng the transport of hazardous waste.

(¢)~Sampling and analysis.” -

(@ Installatron calibration, use and maintenance of monitor-
ing equipment.

(e) The desrgn constructron operatron closmg and long—term
care of hazardous waste.facilities.. : v

®: Correctrve action under s: 144 735.

(8m) The department may promulgate rules which specify the
duration of licenses issued under s. 144.64 (2).

- (9)- The departrent, in coopération with the university of Wis-
consin extension and otherinterested parties, shall develop educa-
tional programs-and offer technical assistance to persons mter-
ested in hazardous waste-managenient.

“ 0) (a) The department shall promulgate rules under sub. (2)
(a) and (b) which establish not less than 2 nor more than 4 classes
6f hazardous waste and shall assign wastes to a paiticular class.
The ¢lasses’shall be based 'upon the relative degrees of hazard
posed by the waste Standards established under ss. 144.60 to
144.74 for hazardous waste facilities or for equipment ‘which
transports hazardous waste shall recognize-and differentiate
between the classes of waste which the facility or equipment is
intended to transport, treat, store or dispose.

~-(b) In determining the relative degrees of hazard of classes of
wastes under par. (a), the department shall consider the following:

1. The amounts of wastes and the concentrations of the harm-
ful or potentially harmful-components of the wastes;,

.- 2.-The likelihood of exposure to humans or the environment
of the harmful or potentially harmful components of the wastes
based upon the mobility and stability of harmful components, and
the'biological or chemical conversion of the components to other
harmful chemicals; and

3. The harm to humans-or the envrronment resulting from the
exposure identified under subd. 2. from the harmful components.

(12) 1f facilities or equipment subject to ss. 144.60 to 144.74
are also subject to Tegulation by the department under other stat-
utes or rules, the department shall integrate its regulatory pro-
cesses to-avoid duplrcatrve or contradrctory actions or requrre-
ments '

+(13)-The department may waive complrance with any require-
ment under’ss.-144.60 to 144.74 or shorten the time-periods under
$s..144.60 to° 144.74 to the extent necessary to pievent an emer-
gency condition threatening publrc health safety or Welfare orthe
environment:

(14) The department may rnspect hazardous ‘waste facrlrty
construction projects to determine compliance with ss: 144.60 to
144.74 and rules promulgated and licenses. rssued under those sec-
tions.

(1 5) The department may hold hearings relatmg to any aspect
of the administration of ss.-144.60 to 144.74 and, in connection
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with those hearings; COmpel the attendance of witnesses and the
production of evidence. - :

(16) The department may issue orders to effectuate the pur-
poses of ss. 144,60 to 144.74 and enforce those orders by all
appropriate administrative and judicial proceedings.

(17) The department may secure necessary scientific, techni-
cal, administrative and operational services, including laboratory
facilities, by contract or otherwise.

(18) The department may-advise, consult, contract and coop-
erate with other agencies of the state, local governments, indus-
tries, other states, interstate or interlocal agencies, the federal gov-

ernment and other interested persons or groups. .
History: 1977 ¢. 377, 1979 ¢. 34 5. 2102 (39) (g), 1981 ¢: 374 ss 89 to 95, 148
150;:1983 a. 298, 410; 1987.a 27, 384;1993 . 1

144.63 Generation. -Any person generating solid waste
shall determine if the solid waste is a hazardous waste. Any per-

son generating hazardous waste shall:

- (1) Be responsible for testing programs needed to determine
whether any material generated by them i isa hazardous waste for
purposes of ss. 144.60 to 144,74

(2) Keep 1ecords that accurately identify:

(a) The quantities of hazardous waste generated;

(b) - The hazardous constituents of hazardous wastes which are
significant because of quantity or potential harmfulness to human
health or the environment; and

- (¢) 'The disposition of hazardous wastes.

(3) Label any container used for the storage, transport or
disposal of hazardous waste to accurately-identify its contents and
associated hazards.

(4) Use appropriate containers for hazardous waste.

- (5) ' Furnish information on the general chemical composition
of hazardous waste to persons transporting, treating, storing or
disposing of hazardous wastes, and on-any precautions recom-
mended to ensure safe handling of hazardous waste.

(6) Comply with'rulesirelating to use of a manifest system.

(7) Submit all teportstequired under'ss. 144. 60 to 144 74 and
niiles promulgated under those sections. -

(8) Comply with rules relating to notification under s. 14462

(9) Arrange that all wastes generated by them are transported,
treated, stored or drsposed of at facilities holding a license issued
under ss. 144.60'to 14474 or issued under the 1esource Conserva-

tion and recovery act.-
History: 1977 ¢. 377; 198F¢c.374 s 96, 150; 19872 384 :
See note to 144.44 citing State v. Rollfink, 162 W (2d) 121, 469 NW (2d) 398

(1991)
"'Seenote to's. 144. 61 citing State v. Edward Kraemer & Sons, Inc. 170 W (2d) 646,
489 NW.(2d) 708 (Ct. App-1992) .

144.64 Licenses. (1) TRANSPORIATION (a) No person
may transport hazardous waste without a license issued under this
subsection.

(b) Licenses issued under thrs subsectron shall require complr-
ance with rules of the department. The rules shall establish stan-
dards for the following:

. Record keeping concerning hazardous wai
and 1ts source and delivery points. ’
2 Labelrng procedures.
3. Use of a manifest system.
4. Containers used to-transport waste.
5. “Equiptent operator qualifications. -

(¢) Licenses issued under this subsection may be denied, sus-
pended orirevoked for grievous and continuous farlure to comply
with the rules adopted under par. (b).

(2) TREATMENT, STORAGE OR DISPOSAL (a) The storage of haz-
ardous'waste at the generation site by the generator of that waste
for-a period of less-than 90 days is.not subject to this subsection.

ste transported,
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The storage of hazardous waste for a period of less than 10 days
is exempt from this subsection if the storage is in connection with
the transporting or movement of the hazardous waste. Notwith-
standing the exemptions. granted under this paragraph no person
may stote or cause the storage of hazardous waste in a manner
which causes environmental pollution.

- (am) No person may:

1. Construct a hazardous waste facility unless the person
complies with s. 144.44 (2) to (3).

2. Operate a hazardous waste facility without an interim or
operating license issued-under this subsection.

(b) Licenses issued under this subsection shall require compli-
ance with s. 144.44 (4) and rules promulgated under ss. 144.60 to
144.74. ,

(c) ‘The department may issue an interim license to a person
who operates a hazardous waste facility if the person applies for
a license under this subsection and complies with conditions and
restrictions prescribed by rule or special order by the department
pending the decision on the issuance of an operating license under
this subsection. This paragraph applies only if the facility was in
existence on November 19, 1980, or on a subsequent date which
is the effective date of the statute or rule requiring the facility to
obtain an operating license under this subsection. An interim
license . issued under this- paragraph constitutes an operatrng
license under this subsection.

(d) - An existing hazardous waste facrlrtv which was never
licensed under this subsection, whether or not it was previously
authorized to receive hazardous waste under s. 144.44 (4), shall
be treated as an unlicensed proposed facility which has not been
constructed for the purpose of complying with par. (am) 1., for the
purpose of obtaining an operating license under this subsectron
and for the purpose of admrnrstratrve procedure and review under
ch. 227,

e A lrcense issued under this subsection may be denied, sus-
pended or revoked if the applicant or licensee does any of the fol-
lowing:

1. Fails to pay any fee requrred under sub, (4).

- 2. Fails to comply with ss. 144.60 to 144.74 or any rule pro-
mulgated under those sections.

3. Fails to comply with the approved plan of operation under
s. 144.44 (3).

.4, Fails to disclose fully all relevant facts in a feasrbrlrty
report, plan of operation or license application or in a review-of a
feasibility report, plan of operation.or license. '

. /5. ‘Mistepresents any relevant fact at any time.

6. Operates the facility in a way that endangers human health
or the environment to the extent that denial, suspension or revoca-
tion of the license is the only way to provide an acceptable level
of protection. ,

@ A treatment facrlrty which is requrred to be permitted as a
hazardous waste treatment facility under the resource conserva-
tion and recovery act and the discharges of which are regulated
under ch. 147 shall comply with construction and operating stan-
dards promulgated by rule by the department.. The department

.shal] promulgate rules under this paragraph which are substan-
tially equivalent to and not more stringent than the standards pro-
mulgated under the resource conservation and recovery act.

©® Notwrthstandrng pars. (am) 1., (b) and (d), the owner or
operator of a hazardous waste facility ‘who holds a permit for'the

‘treatment; storage or disposal of hazardous waste issued before
January 31; 1986, by the U.S. environmental protection agency

under 42 USC 6925 (c) and who is in compliance with the permit

‘may-obtain anoperating license under par. (am) 2. for the federally

‘permitted activities by doing all of the following:

1. Submitting to the department, on a form provided by the
department ‘an application showing that the facility meets the
stafidards established under ss. 144.44 and 144.60 to 144.74 and
rules promulgated under those sections.
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2. Complying with any condition that the department pre-
scribes as necessary to meet any standard or requirement estab-
lished under ss. 144.44 and 144.60 to 144.74.

3. Paying any fee required under sub. (4).

(2m) CLOSURE AND LONG-TERM CARE PLAN FOR UNLICENSED
FACILITIES Any person required to be licensed or eligible to obtain
alicense under sub. (2) (c) who does not obtain a license under that
subsection shall submit to the department a closure plan and, if the
facility is a disposal facility, a long—term care “plan for the facility
which complies with the fequirements promulgated by the depart-
ment by rule under s. 144.62(8)-(¢) and shall comply with the plan
as approved by the department. - There is no statutory right to a
hearing before the department concerning a plan submitted under
this subsection but the department may grant a hearing on a plan.

(3) VARIANCE If the department determines that the applrca-
tion for or compliance with any license required under sub. (1) or
(2) would cause undue or unreasonable hardship to any person,
the department may issue a variance from the requirements of this
section but the variance may not result in undue harm to public
health or the environment and the duration of the variance may not
exceed 5 years. The department may renew or extend a variance
only after opportunity for a public hearing. -

(4) Fess. (a) 1. The department shall promulgate by rule a
graduated schedule of reasonable license, plan approval and
review fees to be charged for hazardous waste activities under this
section.

2. Hazardous waste activities under this section ‘consist of
reviewing feasibility reports plans of operation, closure plans and
license applications, issuing determinations of feasibility, plan of
operatron approvals, operating licenses, interim licenses and vari-
ances, inspecting construction projects, approving closure plans
and taking other actions in administering this section.

3. The department shall establish hazardous waste review
fees.at a level anticipated to recover the hazardous waste program
staff review costs of conductrng hazardous waste review activi-
ties.

{b) A person'who operates a licensed hazardous waste disposal
facility shall pay the fees imposed and specified under s. 144.441
(3) and (4).

38?:325”’ 1977 ¢. 377; 1979 ¢. 221; 1981 c. 374; 1983 a. 27, 298 410;1987 a. 27

Seenotetos. 144, 61 cmng State v Edward Kraemer & Sons, Inc. 170 W (2d) 646,
489 NW (2d) 708 (Ct. App. 1992).

' 144.645 License actions; hearing; public comment.
(1) If the department proposes to deny, suspend or revoke a
license for the reasons stated under s. 144.64 (2) (e) 2. to 6., the
department shall comply wrth the procedures specified under this
section,”

. (2) Ifthe department determines that a person licensed under
s.144. 64 (2) failed to.comply. with the rules promulgated under ss.
144.60 to 144.74 or failed to comply- wrth the approved plan of
operation under s. 144.44 (3), the department shall give written
notice to the person. The notice shall state that the department pro-
poses to deny, suspend or revoke the license and shall inform the
person that a hearing’ may be requested within 45 days after the

‘notice is issued.

(3) If the licenises’ requests a hearrng ‘within 45 days after
receiving the notice under sub. (2), ‘the department shall schedule
a hearing and give notice of the hearing by publishing a class 1
notice; under ch,'985; at 1&ast 45 days prior to the date scheduled
for the hearing. If the licensee requests a contested case hearing
and if the conditions specified unders. 22742 (1) (a) to (d) are sat-
isfied, the department shall conduct the hearing as a contested
case; otherwise, the department shall conduct the hearing as an
informational hearing. There is no statutory right to-any hearing
concerning the denial, suspension or revocation of a license for the

easons stated under s. 144.64 (2) (e) 2 to 6.-except as.provided

under this subsection.
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(4) After the conclusion of any hearing under sub. (3), the
department shallissue a public notice containing a copy of the pro-
posed decision and a statement describing the opportunity for
public comment during the 45-day period after the notice is given.

(5) If the licensee does not request.a hearing within 45 days
after receiving the notice under sub. (2), the department shall issue
a public notice containing a copy of the proposed decision and a
statement describing the opportunity for public comment during
the 45—day period after the notice is given.

(6) The department shall give the notice required under subs
(4) and (5) by all of the following means: :

(a) Pubhshmg aclass 1 notice, under ch. 985 in a newspaper
likely to give notice in the area where the facility is located.

(b) Broadcastmg a notice by radio announcement in the area
where the facility is located.

(c) Providing written notice to each affected mummpahty

*(7) At the conclusion of the 45—-day-period after the depart-
ment gives notice under sub. (4) or (5), the department shall issue
its final decision denying, suspending or revoking the license.
There is no statutory right to a hearing concerning the fmal deci-

sion issued under this subsection.
History: 1983 a 298; 19852 182s. 57,1987 a. 384.

144.68 Envuronmental |mpact ‘statement. (1) An
envuonmental impact statement is quulred undef s. 1.11 (2) for
a new hazardous waste disposal facility if one or both of the fol-
lowing conditions exist:

(a) The total area committed to solid and hazardous waste
disposal exceeds 80 acres,

(b) The total volume of solid and hazardous waste intended for

disposal under the plan of operation exceeds one million cubic -

yards. ,

.{2) This section does not apply to hazardous waste disposal

fac1ht1es granted an-intérim license under s, 144.64 (2) (c) or a

variance under s. 144.64 (3) or a facility subject to s. 144.64 (2m).
History: 1981 ¢ 374; 1983 a. 410s 2202 (38); 1987 a 384.

144.69 .. Inspections and right of entry. Upon the
request of any officer, employe or authorized representative of the
department and with notice provided no later than upon the offi-
¢ér’s,employe’s or authorized represeritative’s arrival, any person
who generates, stores, treats, transports of disposes of hazardous
wastes shall permit the officer, employe or authorized representa-
tive access to vehicles, premises and records relating to hazardous
wastes at.reasonable times. .An officer, employe or authorized
representative of the department may take samples of any hazard-
ous waste. The officer, employe or authorized representative shall
commence and complete inspections with reasonable prompt-
ness. If samples are taken, the officer, employe or authorized rep-
resentative shall give a receipt for each sample to the person in
charge of the facility and, upon request, half of the sample taken.
The department shall furnish promptly acopy of the'results of any
analysis of any sample which is taken and a copy of the inspection
report to the person in charge of the facility. :

History: 1977:¢. 377; 1981 ¢ 374; 1987 a 27,384

1 144, 70 Confldentlallty of records. (1) RECORDS
uxcept as provided under sub. (2), any 1ecords or other informa-
tion furnished to or obtained by the department in the administra-
tion.of ss. 144.60 to 144,74 are public records subject to s. 19.21.

(2) CONFIDENTIAL RECORDS (a) Application. An owner or
operator of a hazardous waste facility may seek confidential treat-
.ment of any records or other information furnished to or obtained
by the department in the administration of ss. 144.60 to 144.74.

(b)-Standards for granting confidential status.- Except as pro-
vided underpar. (c), the department shall grant confidential status
for any records ot information received by the department and cer-
tified by the owner ot operator of the solid waste facility asrelating
to production or sales figures or to processes or production unigue
to the owner or operator of the solid waste facility or which would
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tend to adversely affect the competitive position of the owner or
operator if made public.

(¢) Emission data; analyses and summaries. The department
may not grant confidential status for emission data. Nothing in
this subsection prevents the department from using records and
other information in compiling or publishing analyses or summa-
ries relating to the general condition of the environment if the
analyses or summaries do not identify a specific owner or operator
or the analyses or summaries do not reveal records or other infor-
mation granted confidential status.

(d) Use of conf dential records. Except as provided under par.
(c) and this paragraph the department or the department of justice
may use records and other information granted confidential status
unde this subsection only in the administration and enforcement
of ss. 144.60 to 144.74. The department or the department of jus-
tice may release for general-distribution records and other infor-
mation granted confidential status under this subsection if the
owner or-operator expressly agrees to the release. The department
or the department of justice may release on a limited basis records
and other information granted confidential status under this sub-
section if the department or the department of justice is directed
to take this action by a judge or hearing examiner under an order
which protects the confidentiality of the records or other informa-
tion. ‘The department or the départment of justice may release to
the U.S. environmental protection agency or.its authorized repre-
sentative records and other information granted confidential sta-
tus under this subsection if the department or the department of

justice includes in each release of records or other information a

request to the U.S. environmental protection agency or its autho-
rized representative to protect the confidentiality of the records or
other information. =~ -~

-, History: 1981.c. 374; 1987 a 384.

144.72 Imminent danger. (1) NOTICE REQUIRED If the
department receives evidence that the past or present handling,
storage, treatment, transportation or disposal of any solid or haz-
ardous waste may present an imminent and substantial danger to
health or the environment, the department shall do all of the fol-
lowing:

(a) Provide immediate notice of the danger fo each affected
municipality.

(b) Promptly post notice of the danger at the site at which the
danger exists, or order a pex son responsible for the danger to post
such notice.

-~ (2) O1HER ACTIONS In addition to the action-under sub. (1),
the department may do one or more of the following:

(a) Issue any special order necessary to protect public health
or the environment.-

-(b) ‘Take any other action necessary to protect public health or
the environment.

(¢) Request the department of justice to commence legal pro-
ceedings to restrain or enjoin any ‘person from handling, storage,
treatment, transportation or disposal which presents or may
present an imminent and substantial danger to health or the envi-
ronment or take any other action as may be necessary to protect

pubhc health and the environment.
Hlstory. 1977 ¢ 377, 1987a 384:

144.725 Rev:ew of alleged violations. Any 6 or more
citizens or any municipality may petition for review of an alleged
violation of ss. 144.60.to 144.74 or any rule promulgated or spe-
cial order, plan approval, license or any term or condition of a
license issued under those sections in the following manner:

(1) They shall submit to the department a petition identifying
the “alleged violator and setting forth in detail the reasons for
believing a violation occurred.  The petition shall state the name
and address of a person within the state authorized to receive ser-
vice of answer.and other papers in behalf of the petitioners and the
name and address of a person authorized to appear at a hearing in
behalf of the petitioners.
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(2) Upon receipt of a petrtron under this section, the depart-
ment may:

(a) Conduct a'hearing in the matter within 60 days of recerpt
of the petition. A hearing under this paragraph shall be a contested
case under ch. 227. Within 60 days after the close of the hearing,
the department shall either:

1. Serve written notice specifying the law or rule alleged to
be violated, containing findings of fact, conclusions of law and an
order, which shall be subject to review under ch. 227; or

-2.. Dismiss the petition.

(b) Initiate action under's. 144.73.

(3) If the department determines that a petition has been filed
mialiciously or in bad faith it shall issue a finding to that effect and
the person complained against is entitled to recover expenses on
the hearing in a civil action.

History: 1981 ¢ 374.

144.73 Enforcement. (1) DEPARTMENT ACTION. If the
department determines that any person is in violation of any
requirement of ss. 144.60 to 144.74 or any rule promulgated ot
specral order, plan approval or term or condition of a license or
variance issued under those sections, the department may do one
or more of the following:

(a) -Give written notice-to the vrolator of his or her failure to
comply with the requirement.

(b) Issuea specral order requnmg complrance within a speci-
fied time period.

(c) Refer the matter to the department of justice for enforce-
ment under s..144.98.

-(2) DEPARIMENT OF JUSTICE ACTION; DISPOSITION. The depart-
ment of justice may- initiate the legal action requested by the
department under sub. ( 1) (c) after receipt of the written request.
In any action commenced by it under this subsection, the depart-
ment of justice shall, prior to stipulation, consent order, judgment
or other final disposition of the case, consult with the department
for the purpose of determining the department’s views on final
drsposrtron The department of justice may not enter into a final
drsposrtron different than that previously discussed without first
informing the department )

(3). ASSISTANCE OF DISTRICT ATTORNEY. In any criminal action
commenced under s. 144 74, the department of justice may
request the assistance of the district attorney of any county in
which the violation occurred, and the district attorney shall pro-
vide the requested assistance.

(4) VENUE. Any action on a violation shall be commenced in
the circuit court for the county in which the violation occurred.
If all parties stipulate and the circuit court for Dane county agrees,
the proceedings may be transferred to the circuit court for Dane
county.

History: 1977 ¢. 377; 1981 c. 374; 1987 a 384
* Enforcement of ch 144 is not contingent on the issnance of a complrance order

State v::Edward Kraemer & Sons, Inc -170 W (2d) 646, 489 NW (2d) 708 (Ct. App
1992) ..

144.735 Corrective action. (1) DEFINITIONS In this sec-
‘tion: o

(@) ‘“‘Corrective action” means any method for protecting
human health or the environment from a release.

(b) “Release” means any spill, leak, pumping, pouring, emis-
sion, emptying, discharge, injection, escape, leaching, dumping
or disposal of a hazardous waste or hazardous constituent.

- (¢) “Solid waste management unit”- means any. unit designed
or.used for the storage, treatment or disposal of solid waste or haz-
ardous waste or both, which is located in a hazardous waste facil-
ity required to have a license under s. 144.64 (2) or a permit under
42 USC 6925 or required to comply with s. 144.64 (2m). “Solid
waste management unit” includes but is not limited to a container,
tank, surface impoundment, disposal facility, incinerator, waste-
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pile, landfill, underground injection well, land treatment unit or
wastewater treatment facility. ‘ .

(d) “Surface impoundment” means all or any part of a hazard-
ous waste facility that is a natural topographic depression, con-
structed excavation or diked area, that is formed primarily of
earthen materials and that holds or is designed to hold liquid waste
or waste containing liquids that are readily separable from the
solid waste pottion of the waste. ‘“Surface impoundment”
includes a pond, lagoon or holding, storage, settling or aeration
pit, but doés not include an underground injection well or a topo-
gtaphic depression containing surface water, such as a drainage
ditch containing runoff from a parkrng lot or a storm water reten-
tion basin, unless the surface water is contaminated by a hazard-
ous waste.

(2) CORRECTIVEACTION. (a) If the department determines that
a release from a solid waste management unit has occurred the
department’ mady, except as provided under par. (b), require the
owner or operator of the facility: containing the solid waste man-
agement unit to take corrective action, including corrective action
beyond the facility, if necessary. The department may require an
owner or operator to take corrective action regardless of when the
hazardous waste or.hazardous constituent released was placed in
the solid waste management unit. The department may require
corrective action by means of a special orderunder this paragraph
or a$ a condition of licensing or plan approval under s. 144.64. An
order or condition under this paragraph shall state, with reason-
able specificity, the nature of the corrective action required, shall
include a description.of the property on which the cotrective
action is to be taken and shall specify a period for achieving com-
pliance and a period for the owner or,operator to establish proof
of financial responsibility for the cost.of corrective action.

(b) If an owner or operator who is required under par. (a) to take
corrective action on property that is beyond a facility shows that
despite making a good faith effort the owner or operator was
uniable to-obtain permission from the owner or occupant to enter
that property, the owner or operator need not comply with the
requirement with respect to that propeity

History: 1987 a. 384; 1993 a. 16

144,737 Capacity assurance plan revision and
review. (1) In this section:

(a) “Board” means the hazardous pollution prevention board
created under s. 15.155 (5).

(b) “Capacity assurance plan” means the plan submitted under
42.USC 9604 (c) (9) for the management of hazardous waste gen-

“erated in thrs state.

(2) The department shall do all of the following:

(a) Monitor changes in the generation of hazardous waste in
this state and the progress toward meeting the goals in the capacity
assurance plan.

(b) Notify the governorand the board of any significant prob-
lems that occur or may oceur in the ability to manage a type of haz-
ardous waste in this state and of the need to change the goals in the
capacity assurance:plan.

(c) Each year in which submrssron of a revised capacity assur-
ance plan is required by the federal environmental protection
agency, at least 75 days before the federal environmental protec-
tion agency deadline for submittal, complete a draft of a revised
capacity assurance plan and provide the draft to the board, the
governor and the chief clerk of each house of the legislature for
distribution under s. 13.172 (2)

(d) Hold a public informational hearing, that is not a contested
case hearing under ch. 227, to solicit comments on the draft of the
revised capacity assurance plan no later than 45 days after provid-
1ng the draft under par.«(c). -

(e) Each year in which submission of a revrsed capacity assur-

-ance plan is required by the federal environmental protection

agency, provrde its proposed version of the revised capacity assur-
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ance p]an,,ne later than. 14 days prior to the federal environmental
protection agency deadline for submittal, to.the board, the gover-
nor and the chief clérk of each house of the legislature for distribu-

tion under s.13.172 2.
Hlstmy 1989a 325;1991 a 41

’144 74' Violations and penaities. (1) CiviL PENALTIES
Any person who violates any provision of ss. 144.60 to 144.735
orany rule pxomulgated or spec1a] order, plan approval or term or
condition of alicense or variance issued under those sections shall
forfeit not less than $100 nor more than $25,000 for each viola-
tion. Each day of a continuing violation is a separate offense.

2 CRIMINAL PENALTIES. (a) Any. person who wilfully does
any of the following shall be fined not less than $100 nor more
than $25,000 or imprisoned for not more than one year in the
county jail or both:

1.-In connection with an application, label, mamfest record,
report, license or other document relating to ss. 144.60 to 144.735,
makes an untrue statement of a material fact or fails to state a mate-
rial fact with the result that the statements made in the document
are misleading. .

2. - Destroys, alters, conceals or fails to submit a record
required to be. maintained. or submitted under ss. 144.60 to
144,735 or:a rule promulgated or special order, plan approval or
term or condition of a license or variance issued under any of those
sections.

- (b) Any person. who w11fully does any of the followmg shall
be fined not less than $1,000 nor more than $100,000 or impris-
oned for not more than 5 years or both:

1. Transports any hazardous waste to a facility orsite that does
not have a license s required under s. 144.64.

‘2. Stores, treats, transports or'disposes-of any -hazardous

waste without a license required under s. 144.64 or in violation of

a‘rule ‘promulgated or special .order, plan  approval or term -or
condition of a license or variance issued under that section.

(¢) 1. Fora2nd or subsequent violation under par. (a), a person
shall be fined not less than $1,000 nor more- than $50,000 or
imprisoned for not more than one year in the Wisconsin state pris-
ons or both.

2. For a 2nd or subsequent v1olat10n under par. (b), a person
shall be fined not less than $5,000 nor more than $150,000 or
imprisoned for not more than 10 years or both.

(d) Each day of a contmumg v1olat10n constitutes a separate
offense:

(e) Ifa person commits a violationin connectlon with an enter-
prise, as defined under s. 946.82. (2), the maximum penalties spec-
ified in pars. (a), (b)-and (¢) shall be: doubled.

History: 1977 ¢. 377; 1981-¢: 374; 1987 a. 384; 1993 a. 16.
. "Bankrupicy trustees acting within the scope.of their official capacities may not be
held personally liable under this section. State v Better Brite Plating, 168 W (2d) 363,
483 NW (2d) 574 (1991).
To obtain a conviction under sub. (2) (b) the state need not prove that the defendant
knew a lxce)nse was required. - State v. Fettig, 172 W (2d) 428, 493 NW (2d) 254 (Ct
1992

App.

144.75 Household hazardous waste. The department
shalléstablish and adiministera grant program to assist municipal-
ities in creating and operating local programs for the collection
and disposal of household hazaxdous waste.

Hlstory 1985 a. 29 :

144 76 - Hazardous substance sp:lls. (1). DEFINITIONS
As used in th:s section:

(a) “stcharge means, but is not hmlted to, splllmg, leakmg,
pumping; pouring, emitting, emptying or dumping.

(b). “Lender” means a bank, credit-union, savings bank; sav-
ings and loan association, mortgage banker or similar financial
institution, the pn'mary business of which is to engage in lending
activities or an insurance company, pension fund.or govemment
agency engaged in secured lending.
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_(bm) “Lending activities” means advancing funds or credit to
and collecting funds from another person; entering into security
agreements, including executing. mortgages, liens, factoring
agreements, accounts receivable financing arrangements, condi-
tional sales, sale and leaseback arrangements and instalment sales
contracts; conducting inspections of or monitoring a borrower’s
business and collateral; providing financial assistance; restructur-
ing or renegotiating the terms of a loan obligation; requiring pay-
ment of additional interest; extending the payment period of a loan
obligation; initiating foreclosure or other proceedings to enforce
a security interest in property before obtaining title; requesting
and obtaining the appointment of areceiver; and making decisions
related to extending or refusing to extend credit.

(¢)+“Preventive measures” mean the installation or testing of
equipment or devices, a designated way of performing a specified
operation or the preparation of an emergency response plan.

(d) “Representative” means any person acting in the capacity
of a conservator, guardian, court-appointed receiver, personal
representatlve, executor, administrator, testamentary trustee of a
deceased petson, trustee of a living trust or fiduciary of real or per-
sonal property. ‘

(2) NOTICEOF DISCHARGE (a) A person who possesses or con-
trols'a hazardous substance or who causes the discharge of a haz-
ardous substance shall notify the department immediately of any
discharge not exempted under sub. (9).

(b) Notification received under this section or information
obtainéd iii a notification receivéd under this section may not be
used against the person makmg such a notification in any criminal
proceedings.

(c) The department shall designate a 24-hour statewide toll
free or collect telephone number whereby notice of any hazardous
dlscharge may be made.

(d) The department shall report notifications that it réceives
under this subsection related to discharges of agricultural chemi-
cals, as defmed ins. 94.73 (1) (a), to the department of agriculture,
trade and consumer protection. The department shall réport noti-
fications under this paragraph ‘according to a memorandum of
understandmg between the department and the department of
agriculture, trade and consumer protection under s. 94.73 (12).
~ (3). RESPONSIBILITY. A person who possesses or controls a haz-
ardous substance which is discharged or who causes the discharge
of a hazardous substance shall take the actions necessary to restore
the environment to the extent practlcable and minimize the harm-
ful effects from the discharge to the air, lands or waters of this
state.

(4) PREVENTION OF DISCHARGE. (a) The department may
requne that preventive measures be taken by any person possess-
ing or having control over a hazat dous substance if the department
finds that existing control measures are inadequate to prevent dis-
charges.

(b) - The department shall specify necessary preventive mea-

-sures by order. The order shall be effective 10 days after issuance,

unless the person named requests a hearing, in which case no order
may become effective until the conclusion of the hearing

(5) CONTINGENCY PLAN (a) After consultation with other
affected federal, state and local agencies and private organiza-
tions, the department shall establish by rule criteria and proce-
dures for the development, establishment and amendment of a
contingency ‘plan for the undertaking of emergency actions in

‘responise to the discharge of hazardous substances.

(b) The contmgency plan shall:

" 1. Provide for efficient, coordinated and effective action to
minimize damage to the air, land and waters of the state caused by
the discharge of hazardous substances;

2. Include containment, clean-up and disposal procedures;

3. Provide for restoration of the lands or waters affected to the

_satisfaction of the department;
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4. Assign duties and responsibilities among state departments
and agencies, in coordination with federal and local agencies;
5. Provide for the identification, procurement, maintenance
and storage of necessary equipment and supplies;
"6, Provide for designation of persons trained, prepared and
available to provide the necessary setvices to carry out the plan;
and
. 7. Establish procedures and techmques for rdentrfymg, locat-
rng, monitoring, containing, removmg and’ drsposrng of dis-
charged hazardous substances.

(6) HAZARDOUS SUBSTANCES SPILLS; APPROPRIATIONS AND
RELAI;ED PROVISIONS - (a) Contingency plqn, activities resulting
from.discharges. The department. may utilize moneys appropri-
ated under s, 20.370 (2) (dv), (fq) and (my) in implementing and
carrying out the contingeney plan developed under sub. (5) and to
provide. for the procurement, maintenance and storage of neces-
sary.. equrpment and supplies, personnel training and expenses
mcurred in 1dent1fyrng, locating, monitoring, containing, remov-
ingand disposing of discharged substances

(b) Limitation on equipment expenses. No more than 25% of
the moneys available under-the appropriation unders. 20.370(2)
(dv), (fq) or (my) during any fiscal year may be used for the pro-
curement and marntenance of. necessaty equrpment during that
fiscal year. L ,

() Rezmbursements 1 Rermbursements to. the department
under sub. (7) (b) shall be credited to the environmental fund for
environmental repair.

2.-Reimbursements to the:department under sectron 3 11 fed-
eral water pollution control act amendments of 1972, P.L.. 92-500,
:shall: be credited to the appropriation under.s. 20.370 (2).(my).
“"(7): REMOVAL: OR OTHER EMERGENCY ACTION. (a) In any.case
where action required under sub: (3) is not being adequately taken
or the identity of the person responsible for the.-discharge is
unknown, the department or.its-authorized representative may
identify, locate, monitor, contain, remove or dispose of the hazard-
ous substance or take any other emergency action which'it deems
appropriate under the circumstances.

(b)" The person who possessed or controlled a hazardous sub-
starice which was discharged-or who caused the discharge of a
hazardous substance . shall reimburse the department for actual
and necessary expenses incurred in carrying out-its duties under
this subsection. :

 (c) The department for the protectron of publrc health safety
or welfare, may issue an-emergency order ora special orderto the
person possessing, controlling or:responsible for the discharge of

'hazardous‘substances to fulfill the duty imposed by sub. (3).
;" (8)ACCESS TO PROPERTY AND RECORDS. Any officer, employe
or authorized representative of the department, ‘upon notice to the
owrier ‘or‘occupant, may enter any: property, premises or place at
any time for the purposes of sub. (7) if the entry is necessary to pre-
vent increased damage to the air;1land or waters.of the state, or may
inspect.any record relating to a hazardous substance for the pur-
pose of ascertaining the state of compliance with this section and
- the ' management rules promulgated under this section. Notice to

the ownér-or occupant is not required if the delay attendant upon
- providing it will result in imminent risk to publrc health or safety
-or the.environment.

(9) EXEMPTIONS ‘(2) Any person holdrng avalid permrt under
ch. 147is exempted from the reporting and penalty requirements
of this section with respect to substances drscharged within the
limits authorized by the. permit

(b) ‘Law enforcement officers or members of afire depaitment
using hazardous substances in‘carryingout their responsibility to
‘protect public health; safety and welfare are exempted from the
penalty requirements of this section, but shall report to the depart-

“ment any discharges of a hazardous: substance occurrrng within
the performance of their duties. :
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(¢) Any person discharging in conformity with a permit or pro-
gram approved under this chapter is exempted from the reporting
and penalty:requirements of this section.

' (d)- 1. In this paragraph:
““Fertilizer” has the meaning givenin s. 94.64 (1) (e).

b “Label” has the' meaning given in s. 94.67 ( 19).

“Pestrcrde” has thé meaning given in s. 94.67 (25)

dn “Regrstered” means registered under the federal insecti-
cide, fungicide, and rodentrcrde act, as amended (7 USC 136 et.
seq.), and regulations issued under that act or registered under the
rules of the department of agriculture, trade and consumer protec-
tion.
2.-Any person applyrng a regrstered pesticide according to the
label instructions, ot applying a fertilizer at.or below normal and
beneficial agronomic rates, is exempted with respect to the
application from the. reportrng and penalty requirements of this
section.

(e) 1. Inthis paragraph munrcrpalrty includes a redevelop-
ment authority under s. 66:431 or a public body designated by a
municipality under s. 66.435 (4).

Im. A municipality is exempt from subs. (3), (4) and (7) (b)
and’ (c) with respect-to property acquired by the municipality
before on orafter May 13,1994, in any of the following ways:

a. Through tax delinquency proceedlngs or as the result of an
order by a bankruptcy court.’

b. From a munrcrpahty that acquired the property under a
method described in subd Im. a.

2. Subdivision 1, does niot apply to adischarge of a hazardous
substance caused by any of the following:

a. An action taken by the municipality.

b.- A failure of the municipality to take appropriate action to
restrict access to the property in order to minimize costs or dam-
ages that may result fromunauthorized persons entering the prop-
erty.

¢ Afailure of the municipality to;sample and analyze uniden-
tified: substances m contarners stored aboveground on the prop-

erty.

d. A 'failure of the municipality to remove and properly dis-
pose of, or to place in 2 different container and properly store, any
hazardous substance stored aboveground on the property in a
container that is leakrng or is likely to leak.-

(9m) RESPONSIBILIIY OF LENDERS; LENDING ACTIVITIES; ACQUI-
SITION OF PROPERTY. (2) Lendmg 1. Subject to subd. 2. and par.
(b), for purposes of this chapter, a lender does not possess or con-

_trol a hazardous substance or cause the discharge of a hazardous

substance as a result of engaging in lending activities. _

2. Subdivision 1. does not apply in any of the following situa-
tions:

a. A lender physrcally causes a drscharge

b. The lender through tortious conduct with: respect to lending

.activities causes. a discharge: of a hazardous substance or-exacer-

bates an existing dischatge of a hazardous substance.

3. The department may; by rule, designate as lending activi-
ties other activities,in addition to those listed in sub.:(1) (bm), that
are related to undertaking approptiate actions to preserve-and pro-
tect property or are related to the advancrng of funds or credit or
the collecting of funds. r

(b) Preacquisition inspections of real property. For purposes
of this chapter, a lender does not possess or control a hazardous
substance or cause the discharge of a hazardous substance as the

-result of inspecting-real property for compliance with-environ-

mental laws, conducting any portion of ‘an environmental assess-
ment of the property:in the manner specified in par. (¢) 2., con-
ducting an investigation to deteérmine the degree and extent of

" contamination -or:performing remedial action to-clean the dis-
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charge of a hazardous substance. This paragraph applies to a
lender only if all of the following conditions are satisfied:

1. The activities described in this paragraph occur before the
date on which the lender acquires title to, or possession or control
of, real property through enforcement of a security interest.

2. The lender notifies the department, in accordance with sub
(2), of any discharge of a hazardous substance identified as the
result of activities described in this paragraph.

3. If the lender conducts an investi’gation or performs reme-
dial action; the lénder does so in accordance with department
rules.

4. The lender does not physrcally cause a discharge.

5. The lender through tortious conduct with respect to the acti-
vities described in this paragraph does not cause a new discharge
of a hazardous substance or exacerbate an existing drscharge ofa
hazardous substance.

* (c) Acquisition of real property. 1. Alender that acquires title
to, or possession or control of, real property through enforcement
of a'security-interest is not subject to subs. (3), (4) and (7) (b) and
(¢) and is not liable under this chapter for a discharge of a hazard-
ous substance on that real property if all of the following condi-
tions are satisfied:

-:a: The Jender, thriough action or inaction, does not intention-
ally or negligently cause a new discharge of a hazardous substance
or-exacerbate an existing discharge of a hazardous substance.

b. Any drscharge of a hazardous substance was not from an
underground storage tank regulated under 42 USC 6991 to 6991i.

¢. The lender notifies the department in accordance with sub.
(2), of any known discharge of a hazardous substance.

" "d. The lender conducts an environmental assessment of the
real property in accordance with subd. 2. not more than 90 days
after the date the lender acquires title {0, or possession or control

‘of, the real property and files a complete copy of the environmen-
‘tal-assessment with the department not more than 180 days after
-the date'the lender acquires title to, or possession or control of, the
real property.

e. Fora:hazardous substance released on or after the date on
which the lender acquires title to, or possession or control of; the
real propetty, the lender is not engaged in the operation of a busi-

_ness at.the property, completion of work in progress or other
actions associated with conducting the «conclusion of the borrow-
er’s busrness

f. If the discharge of a hazardous substance occurs on or after
the date on which the lender acquires title to, or possession or con-
trol of, the real property, the lender 1mplements an emergency

‘response action in response to the drscharge of the hazardous sub-
stance )

T2, The envrronmental assessment under subd 1. d. shall be
performed by a qualified environmental technrcran or consultant
and shall include all of the following:”

a. A visual inspection of the real property.

b. A visual inspection and description of the personal prop-
erty located on the real property that may-constitute a hazardous
waste or hazardous substance or that has.a significant risk of being
discharged. . "

:c. ‘A review-of the ownership and use history of the real prop-
eity, including a search of title records:showing prior ownership
of the real property for a period of 80 years previous to the date

.of the visual inspection under subd. 2.-b.

d. A review of historic and recent aerial photographs of the
real property, if available.. - . .

~-e...Areview of the envrronmental licenses, permits or orders
issued with respect to the real property.

f.- Anévaluation of the results.of any environmental sampling

--and-analysis that has been conducted. :

g. A review to determine if the real property is lrsted in any

of the written compilations of sites or facilities considered to pose
-a threatto human health or the environment, including the national
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priorities list under 42 USC 9605 (a) (8) (B); the federal environ-

mental protection agency’s information system for the compre-
hensive environmental response, compensation and liability act,
42 USC 9601 to 9675, (CERCLIS); the department’s most recent
Wisconsin remedial response site evaluation report, mcludrng the
rnventory of sites or facilities which may cause or threaten to
cause envifonmental pollutron requited by s. 144.442 (4) (a); and
the department’s. registry of abandoned landfills.

h. The collection and analysrs of representative samples of
soil or other materials in'the’ ground that are suspected of being
contaminated based on observations made during a visual inspec-
tion of the real property or based on‘aerial photographs, or‘other
information available to the lender, including’ stained or discol-
ored soil of‘othér materials in'thé ground and including soil or
material§ in the ground irt areas with-dead ordistressed vegetatron
The collection and analysis shall identify contaminants in the soil

or other materials in the ground and shall quantify concentrations.

The' collectron and analysis of representative samples ‘of
unknown wastes or potentially hazardous substances found on the
real property and the détermination of concentrations of hazard-
ous waste and hazardous substances found in tanks, drums or
other containers or'in prles or:lagoons on the real property.

3. Anenvironmental assessment filed under subd. 1: d. does
not constitute notice requiréd urider sub. (2).

(d) Personal property and fixtures. A lender that enforces a
security interest in’ personal property or fixtures at a particular
location, filed under ch: 409, and that does not acquire title to; ot
possession or control of, the real property at that location, except
for putposes of protecting and removing personal property or fix-
tures, is not subject to.subs. (3), (4) and (7) (b) and (c) and is-not
liable under this'chapter for a discharge of a hazardous substance
on that real property if all of the following conditions.are satisfied:

1. Not:more:than 30 days after entry onto the real property
where the -personal property or fixtures are located, the lénder
notifies:the ‘department and the borrower of any decrsron not to
accept specific personal property or fixtures. -

2. Not more than 30 days after-entry onto the real property
where the personal property orfixtures are located, the lender pro-
vides the department with a written general description of the per-

‘sonal property or fixtures, the-Jocation of the personal property or

fixtures on-the real property and the location of the real property

‘by street address.

3. The lender, within its abrlrty to do so, permrts reasonable
access to.the personal property or fixtures to the department or the
borrower or-others acting-on the botrewer’s behalf.

4. The lender does not'engage in the operation'of-a business
at the location of the personal property or fixtures, completion of
work in progress or other actions associated with conducting the
conclusion of the botrower’s business except for actions that are
undertaken to protect thepr operty and are approved by the depart-
ment in writing. .

“(e) Rules; approvals -The department may promulgate rules

“further specifyingthe activities to-be carried out by a lender for the

environmental -assessment required under par. (c).1. d: The
department may not, by.rule, require a lender to undertake sam-
pling and ‘analysis beyond that required under par. (¢) 2. h. and i.
in order to‘determine the degree ‘and extent of contamination or
require a lender to perform any remedial action to clean any dis-

.charge. The department may approve, by rule.or in a site-specific
-approval, the use of reliable methods of identification other than

the collection and laboratory analysis of samples.

(9S) RESPONSIBILITY OF REPRESENTATIVES: (a) A. representa-
tive who. acqurres title-to, or possession or control of, real or.per-
sonal property is not personally liable under this chapter for.a dis-

charge of a hazardous. substance if.all of the . followrng

circumstances apply
“1. Therepresentative acqurres trtle to, or possessron or control
of, the real or personal property in the capacity of arepresentative.
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2. The representative, through action or inaction, does not
knowingly, wrlfully or recklessly cause a discharge of a hazardous
substance.

3. The representative does not physrcally cause a discharge
of a hazardous substance.

4. The representative does not have a beneficial interest ina
triist, estate Or similat entity that owns, possesses or controls the
real or personal property.

5. The réptesentative does not knowingly, wrlfully or reck-

lessly fail to notify the department in accordance wrth sub. (2) of

the drscharge ofa hazardous substance.

" (b) Paragraph (a) does not apply to any of the following:

1A representatrve that knew or should have known that the
trust estate.or.similar entity for which the representatrve is acting
asa representatrve was established, or that assets were transferred
to the trust, estate or similar entity, in order to avord responsrbrlrty
fora drscharge of a hazardous substance.

2, A representatrve that fails to act in good faith to cause the
trust, estate or similar entity for which the representatrve is acting
as a representative to take the actions described in sub. (3) orto
reimburse the .department’ under sub. (7) (b). It is not a lack of
good faith fora representative to resign as representative, to seek
acourtorder directing the representative to act or refrain from act-
mg or to challenge the department by any legal means.

(o This subsection’ does ‘not limit the responsibility of any
trust, estate or similar entity to take the actions required under sub.
(2), (3), (4) or (7) (c) or any other provision of this chapter orto
rermburse the department under sub. (7) (b).

(1 0) WAIVER The department may waive compliance with
any requirement of this section to the extent necessary to prevent
an emergency condrtron threatening public health, safety or wel-
fare.

(11) ENFORCEMENT EXCLUSIONS. (a) Any person proceeded
against for a violation of this section shall not be subject to penal-
ties under s. 144.74 for the same act or omission

(b) Any person who discharges a hazardous substance, where
the responsibilities.for such a discharge are prescribed by statute
other than ss. 144.60 to 144.74, shall be subject to the penalty
under either this section or the other section but not both.

(12) ArpLicABILITY. (a) Action by the department under this
section is not subject to s:144.442 (4) to (9).

(b) This section‘applies to all releases of hazardous substances
-for which a notification must be made under s. 166.20 (5) (a) 2.

(13) Noricg; LIEN. (a) In this subsection, “valid prior lien”
means ‘a- purchase money _real estate mortgage that is recorded
before the lien is filed under this paragraph; including any exten-
sion or refinancing of that purchase money mortgage, oran equiv-
alent security interest, or-a 2nd or subsequent mortgage for home
improvement -or repair-that is recorded before the lien is filed

under this paragraph, including any extension or refrnarrcrng of

Athat 2nd or subsequent mortgage,
-(b) -1. , Before incurring expenses under thrs section or s.
144 442 (4) (6) or (8) or 144.77 (4) with respectto a property, the
_department shall provide to the current owner of the property and
“.to any mortgagees of record a notice containing all of the follow-
ing: -
a. A brief descrrptron of the property for which the department
. expects to incur expenses under this section or's. 144.442 (4) 6)
"ot (8) or 144.77 . .
. b..Abrief descrrptron of the types of activities that the depart-
.ment expects may be conducted at the property under this section
‘Vor s. 144.442 (4), (6).0r.(8) or 144.77 (4).
.. A statement that the. property owner could be liable for the
-;expenses incurred by the department.
od A statement that the.department could frle alien against the
P property to recover the expenses incurred by the department.
> grAnéxplanation of whom to contact in the department to drs-
cuss the matter.
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2. The department shall provide notice under subd. 1. by certi-
fied mail, return receipt requested, to the: property owner and to
each mortgagee of record at the addresses listed on the recorded
documents: Ifthe property owner is unknown or if a mailed notice
is returned undelivered, the department shall provide the notice by
publication thereof as a class 3 notice under ch. 985

3. The failure to provide the notice or include information
required under this paragraph does not impair the department’s
ability to file a lien or to seek to establish the property owner’s lia-
bility for the expenses incurred by the department.

4. No notice under this paragraph. is necessaty in circum-
stances in which entry onto the property without prior notice is
authorized under sub. (8) or under s. 144.77 (5).

- (c) Any expenditures made by the department under this sec-
tion, under s. 144.442 (4), (6) or (8) or, subject to s. 144.77 (6) (d),
under s. 144.77 (4) shall constitute a lien upon the propesty for
which expenses ate incurred if the department files the lien with
the regrster of deeds in the county in'which the property is located.
A lien under this subsection shall be superror to all other liens that
are or have been filéd against the property, except that if the prop-
erty is residential property, as defined in s. 895.52 (1) (i), the lien
may not affect any valid prior lien‘on that residential property.

(d) 1. Before filing a lien under par. (c), the department shall

-give the owner of the property for which the expenses are incurred

a notice of its intent to file the lien, as provided in this paragraph.

2. The notice required under subd. 1. shall provide all of the
followrng ,

a. A statement of the purpose of the lien.

b, A brief description of the property to be affected by the lien.

. c. A statement of the expenses incurred by the department.

e. The date on or after which the lien will be filed.

3. The department shall serve the notice required in subd: 1.
on the property owner at least 60 days before filing the lien. The
notice shall be provided by certified mail, return receipt requested,
to: the. property owner and to each mortgagee of record at the
addresses listed on the recorded documents. If the property owner
is unknown or if a mailed notice is returned undelivered, the

‘department shall provide the notice by publication thereof as a

class 3 notice under ch. 985.
4. Inthe foreclosure of any lien filed under this paragraph, ch.

‘846:shall control as far as applicable unless otherwise provided in
-this paragraph. - All persons.who may be liable for the expenses

incurred by the department may be joined as defendants. The

judgment shall adjudge the amount due the department and shall

direct that the property; or so much of the property as is necessary,

" be sold to satisfy the judgment, and that the proceeds be brought

into court with the report of sale to abide the order of the court.
If the sum realized at the sale is insufficient after paying the costs
of the action and the costs of making the sale, the court shall deter-

,mrne the liability of the defendants for the remamrng unreim-

bursed expenses and costs.
5. This ‘paragraph does not apply. if the Iren is filed after the
department obtams a, ]udgment against the property owner andthe

rrrrr

History: 1977.¢.377;1979¢. 34 ss. 988, 2102 (39) (a), (g); 1981 ¢. 205. 2202 (38)
(a); 1981 ¢.374; 1983 a27,410; 1985 a 295 3202, (39),1987a 27, 342 384; 1989
a 31; 1991 a 39 1993 a 16 433

Ownet of propérty from which hazardous substance seeped into nerghborrng prop-
erties was required to take remedial action under (3). Seepage was “discharge” even
though not related to citrrent human activity . State v. Mauthe, 123 W (2d) 288, 366
NW (2d) 871 (1985) .

Sub (11) (b) allows the rmposrtron of both a monetary penalty and an administra-
tive clean-up order againsta violator of this section. Where another regulatory statute
is implicated the penalty imposed may be the penalty under this section or the other
section, but not both, State v. Block Iron & Supply Co. 183 W (2d) 357, 515NW (2d)

332 (Ct. App. 1994)

144.765 Remediated property; purchaser Iiability.
(1) DerNITIONS. In this section:

(a) “Discharge” has the meaning given in s. 144.76.(1) (a).

(b) “Owner of a business or entity” means any person who
owns or who receives direct or indirect consideration from the
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operation of -a business or entity regardless of whether the busi-
ness or-entity remains in operation and regardless of whether the
person owns or-ieceives consideration at the time any drscharge
of a hazardous substance occurs. . “Owner of a business or entity”
includes a subsidiary or parent corporation.

(c) “Purchaser” means ‘a person who acquires property in an
arm’s—length, good faith transaction and to whom all of the fol-
lowing apply

1. The person did not participate in‘the management of, and
was not the owner of, a business or entity that caused the release
of a hazardous substance on the property.

2. The person did not own the property at the time a hazardous
substance was released.

3, The person'did not otherwrse cause the release of a hazard-
ous substance on the property.

(d) “Release” means the original discharge.

(e) . “Subsrdrary or parent corporatron means any business
entity, including a subsidiary, parent corporation or other business
arrangement that has elements of common ownership or control
oruses a long—term contractual arrangement with any person that
has the effect of avoiding direct responsibility for conditions on
a parcel of property. '

(2). EXEMPTION FROM LIABILIIY (a) A purchaser is exempt
from the provisions of s. 144.76 (3), (4).and (7) (b) and (c) with
1espect to the existence of a hazardous substance on the property
the release of which occurred prior to the date of acquisition of the
property, if all of the following occur at any time before or after
the date of acquisition:

1. The purchaser conducts a thorough environmental inves-
tigation of the property that is approved by the department or the
person from whom the purchaser acquires the property conducts
a thorough ‘environmental investigation of the property under a
contract with the purchaser and the investigation is approved by
the department..

2. Except as providedin sub: (4), the purchaser cleansup the
property by restoring the environment and mrnrmrzrng the harm-
ful effects from a release-of a hazardous substance in accordance
with ‘rules promulgated by the department and any- contract
entered into under those rules.

3."The purchaser obtains a certrfrcatron from the department
that -the’ property has been satisfactorily restored and that the
harmful effects from a releasé of a hazardous substance have been

,mmrmrzed

4. The purchaser mamtarns and ‘monitors the property as
required under Tules promulgated by the department andany con-
tract entered into under those rules. -

5. The purchaser does not engage in actrvrtres that are rncon-
srstent with the maintenance of the propetty. . .

6. The purchaser has not obtained. the certification under
subd. 3. by fraud or misrepresentation, by the knowrng failure to

_disclose material information or under circumstances in which the
purchaser knew or should have known about more environmental
pollution than was revealed by the rnvestrgatron conducted under
subd. 1.

(b) The exemption provrded in par. (a) continues to apply after

_the date of certification by the department under par. (a) 3. not-
wrthstandrng the occurrence of any of the following:” =

Statutes, rules or regulations are created or amended that
would impose greater responsibilities on the purchaser than those
imposed under par. (a) 2. .

o 2. The purchaser fully complies wrth the rules promulgated

“by the department and any contr act entered into under those rules
under par. (a) 2. but it is discovered that the cleanup fails to fully
restore the ‘énvironment and minimize the effects from a release
of a hazardous substance.

3. The contamination from a hazardous substance that is the

-.subject of the cleanup under par. (a) 2.is:discovered to be more

. éxtensive than anticipated by the purchaser and the department.
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(c) The department of justice may not commence an action
under 42 USC 9607 against any purchaser meeting the criteria of
this subsection to recover costs for which the purchaser is exempt
under pars. (a) and (b).

(3) SUCCESSORS AND ASSIGNS. The exemptron provrded insub.
(2) applies to any successor or assignee of the purchaser who com-
plies with the provisions of sub. (2) (a)4. and 5 unless the succes-
sor or assignee knows that a certification under sub. (2) (a) 3. was
obtained by -any, of the means or under any of the circumstances
specified in sub. (2)(a) 6.

(4) LiviTeD RESPONSIBILITY The responsrbrlrty of a purchaser
under. sub. (2) (a) 2 may be monetarily limited by agreement
between the purchaser and the department if the purchaser pur-
chased the propeity from a municipality that acqurred the property
inaway describedins. 144. 76 (9)(e)1.a orb. [144.76 (9) (e) Im.
a. or b,]: The agreement shall strpulate all of the followmg

NOTE: The bracketed language rndrcates the correct cross-ri eference.

(2) Thatthe purchaser may cease the cleanup when the cost of
the “cleanup equals 125% of the antrcrpated expense of the
cleanup

(b) That the purchaser will continue to receive the benefit of
the ‘exemption under sub. (2) (a) after cessation of the cleanup if
the purchaser complres with sub. (2) (a) 4. and 5.

(c) That, if the purchaser ceases. the cleanup, the purchaser
shall use reasonable efforts to sell the property in accordance with
rules of the department that define “reasonable efforts” in a man-
ner substantively equivalent to 40 CFR 300.1100 (d).(2) ().

(5) FEes. The department may, in accordance with rules that

it promulgates, assess and collect fees from a purchaser to offset

the cost of the department s activities under subs. (2) and (4). The

fees may include an advance deposit, from which the department

shall return the amount in excess of the cost of the department’s
activities under subs. (2) and (4).

History: 1993 a 453 '
The Land-Recycling Act. Borchert & Burke. Wis Law “Aug 1994

© 144.77 :Abandoned containers. (1) DEFINITION Inthis
section, “abandoned container” means any container which con-
tains a hazardous substance and is not being monitored and main-
tained.

(2) AppLICABILITY. -(a) This section does not apply to aban-
doned containers which are located in an approved facility or-a
nonapproved facility, as defined under s. 144.442 (1).

(b) Action by the department under this section is not subject
to s’ 144.442 (4) to (9). :

~(3) CONTINGENCY PLAN. () - After consultation with “other
affected federal, state and local ‘agencies and private organiza-
tions; the ‘department shall establish by rule criteria and proce-

“durés for the development; establishment and amendment of a
_contingency plan for the taking of emergency actions in relation .
“to abandoned containers.

(b) The contingency plan shall establish procedures and tech-

'_mques for locatrng, 1dent1fyrng, removrng and disposing of aban-
,_'doned containers.

(4) REMOVAL OR OTHER EMERGENCY ACTION. The department
or its authorized representatrVe ay contain, remove or dispose of
abandoned containers or take any other emergency actron which
rt deems approprrate under the circumstances.

(5) ACCESS TO PROPERTY AND RECORDS Any officer, employe
or authorized representative of the department, upon notice to the

“owner or occupant, may enter onto any property, premrses orplace

at any time for the purposes of sub. (3) if the entry is necessary to
prevent increased damage to the air, land or- waters of the state, or
may inspect any record 1élating to abandoned container-manage-
ment for the purpose of ascertaining the state of compliance with
this section and the rules promulgated under this section. Notice
to the.owner or occupant is not required if the delay in providing

.the notice is likely to result in imminent risk to publrc health or

welfare or the environment.
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(6) ABANDONED CONTAINERS; APPROPRIATIONS. (a) = The
department may utilize moneys appropriated under s: 20.370 (2)
(dv), (fg)-and (my) intaking action under sub. (3). The department
shall utilize these moneys to provide for the procurement, mainte-
nance and storage of necessary equipment and supplies, personnel
training and expenses incurred in locating, identifying, removing
and disposing of abandoned containers.

(b) No more than 25% of the total of all moneys available
under the appropriation under s. 20.370 (2) (dv), (fq) and (my)

may be used annually for-the procurement and maintenance of

necessary.equipment during that fiscal year:

(c) The department is entitled to recover moneys expended
under this section from any person who caused the containers to
be abandoned or-is responsible for: the containers.

(d) Any expenditures.made by the department under sub. (4)
shall constitute a lien upon the property for which the expenses are
incurred, as provided in s:-144.76/(13), if the department is entitled
to recover the expenditures from the property owner under par.

c
( )Hxstoxy 1983 a. 410; 1985 a. 29 ss. 1957, 3202 (39); 1987 a. 27, 384; 1989 a 31;
1991 a. ’59 1993'a 453.

144,788 Collection and dlsposal of products con-
taining 2,4,5-T and silvex. (1) AUTHORIZATION The depart-
ment is authorized to establish facilities for the collection and
disposal of pesticide products prohibited from-use under s.
94,707. The department may establish the location of these facili-
ties and the dates and times when the facilities are open.

(2) RestrICTIONS. The department shall restrict the persons
who. may use any facility established under sub. (1) so that:

- (a) Noperson who is regularly engaged in the business of man-
ufacturing, selling, distributing or transporting pesticides may use
the facility.

(b) No person who is a certified commercial apphcator oracer-
tified nonresident commercial applicator under s. 94.705 may use
the facility.

(c) :No'person who is llcensed under s.: 144 44 (4) or 144 64

may use the facility.
History: 1983.a. 397, 1987 a 27,’

144.79 Manufacture and purchase of polychlori-
nated. blphenyls (1) In this section:

(a) “PCBs” mean the class of organic compounds generally
known as polychlorinated biphenyls and includes any of several
compounds or mixtures of compounds produced by replacing 2 or
more hydrogen atoms on the bxphenyl molecule with chlorine
atoms.

(b) “Ppm” means parts per mllllon by wexght

(¢) “Product containing PCBs” means any item, device or
material to.which PCBs are intentionally added. during or after

manufacture as plasticizers, heat transfer media, hydraulic fluids,
dielectric.fluids, solvents, surfactants, insulators or coating, adhe-
sive, printing or encapsulating materials or for other uses related
to the function of such item, device or material.

+{2) No-person may manufacture, or purchase for use w1th1n
thls 'state; PCBs or a product containing PCBs

(3) Subsection (2) shall not apply to-any pxoduct contammg
PCBs if:

(a) The product contains PCBs in a closed system as a dielec-
tric fluid for an electric transformer, electromagnet or capacitor,
unless the department by rule prohibits such manufacture or put-
chase of specific products for which the départment has deter-
mined that adequate alternatives are avatlable atthetime of manu-
facture or purchase.

(b) The product is an electrical component contammg less than
2 pounds of PCBs, unless the department by rule prohibits the
manufacture or purchase of any such product manufactured after
the effective date-of such rule for which the department has deter-

‘mined that an adequate alternative is available.
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(¢) The product is wastepaper, pulp or other paper products or
materials, in which case such product may be purchased for use
within this state in the manufacture of recycled paper products.

(4) Subsection (2) shall not be construed to prohibit the manu-
facture or purchase of PCBs or products containing PCBs for use
within this state in scientific research, analytical testing or experi-
mentation,

(5) The department by rule may exempt other uses of PCBs
from the provisions of-sub. (2) for specific products when ade-
quate alternatives are not available.

(6) (2) In determining whether adequate alternatives are
available under sub. (3) (a) and (b) or (5), the department shall take
into account and make specific findings as to the following crite-
ria: »
1. The commercial availability and cost of alternative prod-
ucts;

2. The safety of alternative products to both human life and
propeity;

3. The acceptance of alternative products by insurance under-
writers;

4. The extent to which use of such alternative products is
otherwise restricted by law;.

5. The degree to which such alternative products satisfy the
performance standards required for the particular use; and

6. Any adverse environmental effects associated with such
alternative products.

(7) The department shall adopt rules pxescnbmg the methods
and providing or designating sites and facilities for the disposal of
PCBs and products containing PCBs. Such rules may requue
reporting by persons disposing of PCBs and products containing
PCBs. Persons disposing of PCBs or products containing PCBs
shall comply with such tules unless such products are exempted
under sub. (3) (b) or (¢). In this section, disposal does not include
the disposal of PCBs in sludge produced by wastewater treatment
systems under s. 144.435 (1) and chs. NR 500 to 520, Wis. adm.
code, the discharge of effluents containing PCBs or the manufac-
ture or sale of recycled paper products to which PCBs have not
been intentionally added during or after manufacture for any of
the uses set forth-in sub. (1) (c). -Nothing in this section shall
exempt any person from applicable disposal or discharge limita-
tions required or authorized under other statutes.

(8) The department shall adopt rules setting forth the mcthod
and manner of sampling, preparing samples and analyzing PCBs
which shall be used by the department in implementing this sec-
tion,

, (9) The department shall enforce this section as prov1ded inss.

147.21 and 147.29.

History: 1975 c. 412; 1977 c. 325; 1977 c. 377 5. 30; 1979 ¢. 32 5. 92 (1); 1979
c. 34 ss 984t, 2102 (39) (g); 1979 ¢. 154 1979 ¢ 221 s 632; Stats 1979 s. 144.79;
1981 c 390, 1989a 56 ss. 176,259,

SUBCHAPTER V
MINING

144_80 Mptalhg mmma reclamation act. (1) Sections
144.80 to 144.94 shall be known and may be cited as the “Metallic

Mining Reclamation Act”.
Hlstmy 19730 318; 1977c 421

144.81 - Deﬂmtlons In ss. 144.80 to 144. 94

(1m) “Applicant” means a person who has applied for a pros-
pecting permit or a mining permlt

“(2) “Mineral exploration™ o exploratlon unless the context
requires otherwise, means the on-site geologlc examination from
the surface.of an area by core, rotary, percussion or other drilling,

‘where the diameter of the hole does not exceed 18 inches, for the

purpose of searching for metallic minerals or establishing the
nature of a-known metallic mineral deposit, and includes associ-
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ated activities such as clearing and preparing sites or constructing
roads for drilling.

(2m) “Exploration license” means the license required under
s, 144.832 (2) as a condition of engaging in exploration.

(3) “Merchantable by—product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
fromor drsplaced by the mining, cleaning or preparation of miner-
als during mining operations which are determined by the depait-
ment to be marketable upon a showing of marketability made by
the operator, accompanied by a verified statement by the operator
of his ot her intent to sell such material within 3 years from the
tifne it results from or is displaced by mining. If after 3 years from
the time merchantable by-product results from or is drsplaced by
mining such material has not been transported off the mining site,
it shall be considered and regulated as refuse unless removal is
continuing af a rate of more than 12,000 cubic yards per year.

(4) “Minerals” mean unbeneficiated metallic ore but does not
include mineral aggregates such as stone, sand and gravel

(5) “Mining” or “mining operation” means all or part of the
process involved in the mining of metallic minerals, other than for
exploration ‘or prospecting, ‘including commercial extraction,
agglomeration, beneficiation, construction of roads, removal of
overburden and the productron of refuse.

(6) “Mining plan” means the proposal for the mining of the
mining site which shall be approved by the department under s.
144 85 prior to the issuance of the mining permit.

(7) “Mining permit” means the permit which is required of all
operators as a condition precedent to commencing mining at a
mrmng site.

(8) “Mining site” means the surface area disturbed by a min-
mg operation, including the surface area from which the minerals
or refuse or both have been removed, the surface area covered by
refuse, all lands disturbed by the construction or improvement of
haulageways, and any surface areas in which structures, equip-
ment, materials and any other things used in the mining operation
are situated.

- (9) “Operator” means any person-who is engaged in, or who
has applied for or holds a permit to engage in, prospecting or min-
ing, whether individually, jointly or through subsidiaries, agents,
employes or contractors: .

(10) “Principal shareholder” means any: person who owns at
least' 10% of the beneficial ownership of an operator.

(12) “Prospecting” means engaging in the examination of an
area for the purpose of determining the quality and quantity of
minerals, other than for exploration but including the obtaining of
an ore sample, by such physical means as excavating, trenching,
construction of shafts, ramps and tunnels and other means, other
than for exploration, which the department, by rule, identifies, and
the production of prospecting refuse and other associated activi-
ties. “Prospecting” shall not include such activities when the acti-
vities are, by themselves, intended for and capable of commercial
exploitation of the underlying ore body. However, the fact that
prospecting activities and construction may have use ultimately in
mining, if approved, shall not mean that prospectmg activities and
within the meaning of sub., (5),

nnnsh—nhhr\n nl\nshfnfn minin
AAAAAAAAAAAAAAAAAAA 20K

provided such activities and construction are reasonably related to
prospecting requirements.

{13) “Prospecting permit” means the permit which is required
of all persons as:a.condition precedent to commencing prospect-
ing at a location.

(13m) “Prospecting plan” means the proposal for prospecting
of the prospecting site, which shall be approved by the department
under s. 144.84 prior to the issuance of the prospecting permit.

(13n) “Prospecting site” means the lands on which prospect-
ing is actually conducted as well as those lands on which physical
disturbance will occur as a result of such activity.

(14) “Prospéctor” means any person-engaged in prospecting.
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(15) “Reclamation” means the process by which an area phys-
ically or environmentally affected by prospecting or mining is
rehabilitated to either its original state or; if this is shown to be
physically or economically impracticable or environmentally or
socially-undesirable, to a state that provides long—term environ-
mental stability. Reclamation shall provide the greatest feasible
protection to the environment and shall include, but is not limited
to, the criteria for reclamation set forth in s. 144.83 (2) (c)

“(16) “Reclamation plan” means the proposal for the reclama-
tion of the prospecting or mining site which must be approved by
the department under s. 144.84 or 144.85 prior to the issuance of
the prospecting or mining permit.

(17) “Refuse” means all waste soil, rock, mineral, liquid, veg-
etation and other material, except merchantable by—products,
directly resulting from or displaced by the prospecting or mining
and from the cleaning or preparation of minerals during prospect-
ing or mining operations, and shall include all waste materials
deposited on or in the prospecting or mining site from other
sources.

(17m) “Related person” means any person that owns or oper-
ates a mining site in the United States and that is one of the follow-
ing when.an-application for a mining permit is submitted to the
department:

(a) The parent corporation of the applicant.

(b) A person that holds more than a 30% ownership interest in
the applicant.

(c) A subsidiary or affrhate of the applicant in which the appli-
cant holds more than a 30% ownership interest.

(1 8) “Unsuitability” means that the land proposed for pros-
pecting or surface mining is not suitable for such activity because
the prospecting or surface mining activity itself may reasonably
be expected to destroy or 1rreparab1y damage either of the follow-
ing:

(a) Habitat required for survival of species of vegetation or
wildlife designated as endangered through prior inclusion in rules
adopted by the department, if such endangered species cannot be
firmly reestablished elsewhere.

(b) Unique features of the land, as determined by state or fed-
eral designation and incorporated in rules adopted by the depart-
merit, as any of the following, which cannot have their unique
characteristic preserved by relocation or replacement elsewhere:

1. Wilderness areas.

2. Wild and scenic rivers.

3. National or state parks.

4. Wildlife refuges and areas.

5. Archaeological areas.

5m. Listed properties, as defined in's. 44.31 (4).

6. Otherlandsof'a type desrgnated as unique or unsuitable for

prospecting or surface mining.
“History: 1973 c. 318:1977¢ 3775 29m; 1977 ¢ 421, 447; 1983 a 27,517, 1987
a'-395; 1991 a 260 '

144.815 Determination of abandonment of mining.
(1) Except as provided under sub. (2), abandonment of mining
occurs if there is a cessation of mining, not set forth in an opera-
tor’s mining or reclamation plans or by any other sufficient written
or constructive notice, extending for more than 6 consecutive
months.

(2) Abandonment of mining does not occur:

(a) -If the cessation of mining is due either to labor strikes or
to such unforeseen developments as adverse market conditions, as
determined by the department;

(b) If the cessation of mining does not continue beyond the
time period specified by the department. The time limit specified
by the department may not exceed 5 years for a mining operation
for which a permit is issued under s. 144.85 on or after May 19,
1984. The time limit specified by the department may not exceed




Electronically scanned images of the published statutes.

2659 93-94 Wis. Stats.
10 years for a mining operationvfor which a permit is issued under
s. 144.85 before May 19, 1984;

(c) If the site is maintained in an environmentally stable man-
ner, as determmed by the department, during the cessation of min-
ing; and

(d) 1f the reclamation of the site continues according to the rec-
lamation plan during the cessation of mining to the extent possi-

ble.
Hlstory 1983a 517s.1,2

144.82 Mine effect responsibility. The department
shall serve as the central unit of state government to ensure that the
air, lands, waters, plants, fish and wildlife affected by prospecting
or mining in this state will receive the greatest practicable degree
of protection and reclamation. The administration of occupa-
tional health and safety laws and rules that apply to mining shall
remain exclusively the responsibility of the department of indus-
try, Iabor and human relations. The powers and duties of the geo-
logical and natural history survey under s. 36.25 (6) shall remain
exclusively the responsibility of the geological and natural history
survey. Nothing in this section prevents the department of indus-
try, labor and human relations and the geological and natural his-
tory survey from cooperating with the department‘in the exercise
of their respective powers and duties.

History- 1973 ¢.318; 1975 ¢. 41 5 52.

144 83 Department powers and duties. (1) The

department shall: ..

(a) Adopt rules, including rules for prehearing discovery,
implementing and consistent with ss. 144.80 to 144.94.

(b) Establish by rule after consulting with the metallic mining
couneil minimum qualifications for applicants for prospecting
and mining permits. Such minimum qualifications shall ensure
that each operator in the state is competent to conduct mining and
reclamation and each'prospector in the state is competent to con-
duct prospectmg in a fashion consistent with the purposes of ss
144.80 t0.144.94. The department shall also consider such other
relevant factors bearing upon minimum qualifications, including
but not limited to, any past forfeitures of bonds posted pursuant to
mining activities in any state:

(2) (2) The department by rule after consulting with the metal-
lic mining council shall adopt minimum standards for exploration,
prospecting, mining and reclamation to ensure that such activities
in this state will be conducted in a manner consistent with the pu-
poses and intent of ss, 144.80 to 144.94. The minimum standards
may classify exploration, prospecting and mining activities
accordmg to type of mmerals 1nv01ved and stage of progression
in the operation.

*(b) Minimum standards for exploration, prospecting and min-
ing shall include the following:

1. Grading and stabilization of excavation, sides and benches.
2. Grading and stabilization of deposits of refuse.
3. Stabilization of merchantable by—products.
" 4.. Adequate diversion and drainage of water from the explo-
ration, prospecting or mining site.
5. Backfilling,
6. Adequate covering of all pollutant-bearing minerals or
materials.
7. Removal and stockpiling, or other mieasures to protect top-
soils prior to exploration, prospécting, or mmmg
8. Adequate vegetative cover.
-9, Water impoundment. .
10, Adequate screening of the prospectmg or mining site.
" 11. Identification and prevention of pollution as defined in s.
144.01 (10) resulting from leaching of waste materials.
12. Identification and prevention of significant environmen-
‘tal pollution as defined in s. 144.01 (3).
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(c) Minimum standards for reclamation of exploration sites,
where appropriate, and for prospecting and mining sites shall con-
form to s..144.81 (15) and include provision for the following:

1. Disposal of all toxic and hazardous wastes, refuse, tailings
and other solid waste in solid or hazardous waste disposal facili-
ties licensed under this chapter or otherwise in an environmentally
sound manner.

2. Sealing off tunnels, shafts or other underground openings,
and prevention of seepage in amounts which may be expected to
create a safety, health or environmental hazard, unless the appli-
cant can demonstrate alternative uses of tunnels, shafts or other
openings which do not endanger public health and safety and
which conform to applicable environmental protection laws and
rules:

3. Management, impoundment or treatment of all under-
ground or surface runoff waters from open pits or underground
prospecting or mining sites so as to prevent soil erosion, flooding,
damage to agricultural lands or livestock, wild animals, pollution
of surface or subsurface waters or damage to public health or
safety.

4. Removal of all surface structures, unless they are converted
to an alternate use. )

5. Prevention or reclamation of substantial surface subsi-
dence.

6. Preservatlon of top5011 for purposes of future use in recla-
mation.

7. Revegetation to stabilize disturbed soils and prevent air and
water pollution, with the objective of reestablishing a variety of
populations of plants and animals indigenous to the area immedi-
ately prior to exploration, prospecting or mining.

- 8. Minimization of disturbance to wetlands.

(d)  The minimum standards adopted under this subsection
shall also provide that if any of the following situations may rea-
sonably be expected to occur during or subsequent to prospecting
or mining, the prospecting or mining permit shall be denied:

1. Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly pre-
vented.

2. Significant surface subsidence which cannot be reclaimed
because of the geologic characteristics present at the proposed
site. :
3. Hazards resulting in irreparable damage to any of the fol-
lowing, which cannot be prevented under the requirements of ss.
144 80 to 144.94, avoided to the extent applicable by removal
from the area of hazard or mitigatéd by purchase or by obtaining
the consent of the owner:

a. -Dwelling houses.

b. Public buildings

¢. Schools.

d. Churches.

e. Cemeteries.

. f. Commercial or 1nst1tut10na1 bulldmgs

* -g. Public roads.
h. Other public property des:gnated by the department by
ruje. o :

4, Irreparable environmental damage to lake or stream bodies
despite adherence to the requirements of ss. 144.80 to 144.94.
This subdivision does not apply to an activity which the depart-
ment has authorized pursuant to statute, except that the destruc-
tion or filling in of a lake bed shall not be authorized notwithstand-
ing any other provision of law.

(4) The department may:

(a) Hold hearings relatmg to any aspect of the admlmstratlon
of ss. 144.80 to 144.94 and, in connection therewith, compel the
attendance of witnesses and production of evidence.

(b) ‘Cooperate or contract with the geological and natural his-
tory survey to secure necessary scientific, technical, administra-
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tive and operations services, including research, prolects and lab-
oratory facilities.

“(c) Issue orders drrectmg pamcular prospectors.or operators to
comply with the provisions and purposes of ss. 144.80 to 144.94.

~(d) Supervise and provide for such-educational programs as
appear necessary to carry out the purposes of ss. 144.80 to 144.94.

(f) Atits own expense, with the staff, equipment and material
under its control, or by contract with others, take such actions as
are necessary:-for the reclamation of abandoned project sites.

(g) Issue prospecting and mining permits.

(h) Issue exploratron licenses.

@) Promulgate rules regulating the productron storage and
disposal of radioactive waste from exploration, prospecting or
mining after seeking comments from the department of health and
social services. Ataminimum, rules promulgated under this para-
graph shall achieve the margin of safety provided in applicable
federal statutes and regulations. If the department promulgates
rules under this paragraph, the department shall investigate the
need for standards more restrictive than the applicable federal
statutes and regulations.

(j) Promulgate rules by which the department may grant an
exemption, modification or variance, either making a requirement
more or less restrictive, from any rule promulgated under subch
IV and this subchapter, if the exemption, modification or variance
does not result in the violation of any federal or state environmen-
tal law or endanger public health, safety or welfare or the environ-
vment

(k) Promulgate rules with respect to minimizing, segregating,
backfilling and marketing of mining waste.

(L) Notwithstanding ss. 144.43 to 144.47 and 144.60 to
144.74, promulgate rules establishing groundwater quality stan-
dards-or gro'undwater quantity standards, or both, for any pros-
pecting’ or mmrng actrvrty, including standards for any mining
waste site.

(5) The department may require all persons under its jurisdic-
tion to submit such informational reports as the department deems
necessary for petforming its duties under ss. 144.80 to 144.94.

(6) The department may, after hearing, cancel:

(a) The prospectrng permit fora prospecting site that is the site
of a violation of ss."144.80 to 144.94.

(b) The mining permit for a mining site that is the site of a viola-
tion of s§. 144 80 to 144.94.
" (¢) Amining or prospectmg permlt if the permit holder inten-
tionally made a false statement in the permit application or inten-
‘tionally omitted information from the permit application which
was material to permit issuance.

History: 1973 ¢.318;1977¢.377 s 29m; 1977 ¢. 421,447, 1979 ¢. 345.2102 (39)
(g); 1981 ¢. 86, 374; 1991 a. 39

144.831 Data collection; monitoring. (1) Any person
intending to submit an application for a prospecting or mining per-
mit shall notify the department prior to the collection of data or
information intended to be used to support the permit application.
Specific environmental data which would be pertinent to a spe-
cific prospecting or mining application, but which was obtained
or collected or generated prior to the notice of intent to apply for
aprospecting or mining permit, shall be submitted in writing to the
department together with any substantiating background informa-
tion which would assist the department in establishing the validity
of the data. The department shall review the data and, if it con-
cludes that the benefits of permitting the admission of the data out-
weigh the policy reasons for excluding it, and if the data is other-
wise admissible, inform the person giving the notice of intent to
prospect or mine that the data will be accepted by the department.
" 'Such exclusion shall not relate to general environmental informa-
tion such as‘soil characteristics, hydrologic-conditions and air and
water data contained-in publications, maps, documents, studies,
reports and similar sources, whether public or private, not pre-
pared-by-or for the applicant. Such exclusion shall likewise not
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relate to data which is otherwise admissible that is collected prior
to notification under this subsection for purposes of evaluating
another site or sites and which is not collected with intent to evade
the provisions of this section.

(2) Upon receipt of notification under sub. (1), the department
shall give public notice of the notification in the same manner as
provided under s, 144.836 (3) (b).

(3) The department shall also receive and consider any com-
ments from interested persons received within 45 days after public
notice is given under sub. (2) as to the information which they
believe should be requested from the person giving notice of
intent to apply for a prospecting or mining permit and the informa-
tion which they believe the department should seek through inde-
pendent studies.

(4) After the receipt and consrderatron of comments. from
interested persons; the department shall inform the person giving
notice of intent to apply for a prospecting or mining permit of the
type and quantity of information that it then believes to be needed
to-support an application, and where applicable, the methodology
to-be used in gathering information. The department shall specifi-
cally inform the person giving notice of intent to apply for a pros-
pecting or mining permit.of the type and quantity of information
on the characteristics of groundwater: resources in the area in
which prospecting or mining is anticipated to occur which the
department believes is needed to support an application. The
department shall also begin informing the person giving notice of
intent to apply for a prospecting or mining permit as to the timely
application date for approvals, licenses and permits, so as to facili-
tate the consideration of all other matters at.the hearing on the
prospecting or mining permit. i

(5) The department may conduct studies necessary to venfy
information which may. be submitted at.the time of a permit

. apphcatron o

«(6) , All information- gathered by a person grvmg notrce under
sub. (1) shall be submitted to the department as soon as it is in final
form. The department may at any:time after consultation with the
person giving notice of intent to apply for a prospecting or mining
permit revise or modify its requirements .regarding information
Wwhich must be gathered and submitted..

(7) The department, in granting a permit under s. 144.84 or
144.85; shall require the permit holder to perform adequate moni-
toring of environmental changes during the course of the permit-
ted activity and for such additional period of time as is necessary
to satisfactorily complete reclamation and completely release the
permit holder from any bonds required.

(8) The department may monitor environmental changes con-
currently with the permit holder under sub. (7), and for such addi-
tional period of time after the full bond is released under-s. 144.90
(3)as is necessary for the site to return to a state of environmental
stability. The department may conduct independent studies to
monitor environmental changes. :

History: 1977 c 421 1981 ¢ 87

144.832 Exploration. (1) DErINITIONS In this section:

(a) ‘“Driller” means a person: who performs core, rotary, per-
cussion or other drilling involved in exploration for metallic min-
erals.

(b) “Parcel”.means an identified section, fractronal sectron or
government lot.

(c). “Termination” means filling of drillholes and reclamation
and revegetatron of drilling sites.

(2) License All persons intending to. engage in exploratron
or who contract for the services of drillers for purposes of explora-
tion, shall be licensed by the department. Exploration licenses
shall be issued annually by the department, and shall be applied
for-on forms:provided-by the department. The department shall
provide copies of the application form for an exploration license
to-the state geologist upon issuance of the license. The department
shall, by rule, establish an annual license fee plus a schedule of
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additional fees based on the number of holes drilled. The level of

fees shall reflect the department’s actual cost in administering this
section. The fees set under-this subsection may be adjusted for
persons to reflect the payment of fees for the same services to meet
other requirements

-*(3) BOND. (a) Applications for licenses shall be accompanied
by a bond-in the amount of $5,000 conditioned on faithful per-
formance of the requrrements of the department relating to ter mi-
nation.

«-(b) “The department may requrre that the amount of the bond
be increased at any time, if the department determines that a
licensee’s- cufrent-level of activity: makes it likely that the bond
would be madequate to fund the termination of all holes drilled for
which the licensee is responsible:

~¢¢)~ The department shall, by rule, establish a procedure for
release of ‘exploration sites from bond coverage.

" (4) NOTICE PROCEDURE (a) Commencement of drilling on a
parcel shall be preceded by notice from the licensee to'the depart-
ment of intent to drill; given-at least 10 days in advance of the com-
mencement of drilling, and identifying the particular parcel. The
department shall transmit a copy of the notlce of intent to drill to
the state’ geologist. :

' (b)- The department shall, by:rule, establish notification and
inspection procedures applicable to the various.stages of drilling
and ter! mmatron and procedures for the proper termination of dnl-
Tholes.. ,

+*(5) LICENSE: REVOCATION. The department may revoke o1 Sus-
pend an exploration license issued under this section 1f it deter-
mines, after hearing, that: :

(a) Statutes or rules of the departmerit have not been complied
with; or ’

(b) Thereé has been 4 failure to increase bond amounts to ade-
quate levels as specified by the department.

(6) ExemprioN. This section does not apply to operators
engaged in exploration activities ‘on lands included in-a mining
and reclamation plan, if the plan contains provisions relating to
termination of the exploratron activities. -

: Hlstory 1977 c 421. :
waste ‘site

144.833. Radloactwe .explorétion,

(1) DEFINITIONS - As used in this section and for the purposes.of

determining the app]rcabrhty of sSi: 144 83,.144.832, 144 88 and
144 93 to 144.94:
() “Person” includes any person -operating under a contract or
under the direction of a federal agency. :
“(b) “Radioactive waste™ means any of the following:
1. Fuel that is withdrawn from a nuclear reactor after irradia-
tion and which is packaged and prepared for disposal.
2. nghly radioactive waste resulting from reprocessmg irra-
diated nuclear fuel mcludmg both-the hqurd waste which is pro-

duced directly in reprocessing and any ‘solid matenal 1into which

the 11qu1d waste is transformed.

3. Waste material containing alpha—emitting radioactive ele-
ments having an atomic number greater than 92 in concentrations
greater than ‘10 nanocuries per gram.

() “Radroactrve ‘waste site explora’tion means the on-site
geologrc examination from the surface of an area by core, rotary,
percission: orother drilling for the purpose of determining the
subsurface and geologic characteristics of an area in order to
establish whether the area is suitable for.a radioactive waste
disposal. site and includes associated activities such as clearing
and preparing sites or constructing roads for drilling.

* (d) “Radioactive wastedisposal site”” means any site or facility
for the long—term storage or disposal of radioactive waste includ-
ing any underground storage area and related facilities.

{2) EXPLORATION 'LICENSE AND- RELATED- PROVISIONS  (a)
‘Applicability.- Except as provided under par.(b), ss. 144.832 and
144 88 and rules promulgated under those sections apply to radio-
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active :waste site exploration, to activities related to radioactive
waste site exploration and to persons engaging in-or intending to
engage in radioactive waste site exploration or related activities
in the same manner as those sections and rules are applicable to
mineral exploration, to activities related to mineral exploration
and to persons engaging in or intending .to engage in mineral
exploration or related activities. .

(b) Exception. Notwithstanding par. (a) ands. 144.832(3), the
department may waive the bond requirement for a person who is
authorized to engage in radioactive waste site exploration by a
federal ageney if the federal agéncy provides sufficient guarantees
that the person or the federal agency will comply with the require-
ments of thie department telating to termination. Notwrthstandrng
par. (a) and.s.. 144.832(3), the department may require a bond in
an amount in excess of the amount specified under s. 144.832 (3)
(a) to-ensure that sufficient funds are available to comply with ter-
mination-requirements or to abate or remedy any environmental
pollution or-danger to- public health, safety or welfare resulting
from radioactive waste site exploration.

- (c)- Héaring: The department shall conduct a publrc hearing
in the county whetre radioactive waste site exploratlon 18 to occur
prior to-exploration. )

(3) :APPROVAL REQUIRED PRIOR 10 DRILLING No person may
engage in radioactive waste site exploration by.drilling on a parcel
unless notice is provided-as required under sub. (2) and s..144.832
(4) (a) and unless the department issues a written approval autho-
rizing drilling on that parcel. - If the person seeking this approval
is the federal department of energy or an agent or employe of the
federal départment of energy, the department may not issue the
approval unless the radioactive waste review board certifies that
the federal department of energy and its agents or employes have
complred with any requirement imposed by the radioactive waste
review board under s. 36 50 orany. agreement entered into under
that section.

(4) 'REGULATION OF EXPLORATION AND RELATED PROVISIONS
Sections 144.83, 144.93 and 144.935 and rules promulgated
under those sections apply to radioactive waste site exploration,
to activities related to radioactive waste site exploration and to
pérsons engaging in or intending to engage in radioactive waste
site exploration orrelated activities in the same manner as those
sections ‘and rules are applicable to mineral exploration, to activi-
ties related to mineral exploration and to persons engaging in or
intending to engage in mineral exploration or related activities.

(5) GROUNDWATER REGULATIONS A person engaging in radio-
active waste site exploration shall comply with any restrictions or
prohibitions concerning the pollution or contamination of ground-
waterunder ss. 144.025 or 144.80 to 144.94 or ch. 147 or any rule
or.order promulgated under those sections or that chapter.

"(6) ENVIRONMENTAL IMPACT: Radioactive waste site explora-
tion may constitute a major action significantly affecting the qual-
ity of the human environment. ‘No'person may engage in radio-
active waste site exploration unless the person‘complies with the
requirements under s. 1.11. “Notwithstanding s. 23.40, the state
may charge actual and reasonable costs associated with field
investigation, verification, monitoring, preapphcatlon services
and preparation of an environmental impact statement

{7) IMPACT ON RADIOACTIVE WASTE REVIEW BOARD. Nothingin
this section limits'the power or authority of the radioactive waste
réview board to impose more stringent requirements for the nego-
tlatron and approval of agreements under s. 36.50

8) IMPACT ON OTHER REQUIREMENTS In addition to the

'requnements under this section, a person engaged in radioactive

waste site exploratlon shall comply with all othet applicable statu-

tory requiréments, rules and municipal ordinances and regula-

tions: “If a conflict exists between this section and another statute,

rule ordinance or requirement, the stricter provision controls
Hlswry 1983 2.27; 19892 3151991 2 25

. 144.834 - Reclamatlon plans. (1) A reclamatlon plan
shall accompany all applications for prospecting or mining per-
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mits. Ifitis physically or economically impracticable or environ-
mentally .or socially undesirable for the reclamation process to
return the affected area to its-original state, the plan shall set forth
the reasons therefor and shall discuss alternative conditions and
uses to which the affected area can.be put.

(2) The plan shall specify how the applicant intends to accom-
plish, to the fullest extent possible, compliance with the minimum

standards under s. 144.83 (2) (c).
History: 1977 c. 421

- 144.836 ,Hearing_s on permit applications. This sec-
tion, and ch. 227 where it is not inconsistent, shall govern all hear-
ings on applications for prospecting or mining permits.

{(1):Score (a) The hearing on the prospecting or mining per-
mit shall cover the application and any statéments prepared under
s.1.11 and, to the fullest extent possible, all other applications for
approvals, licenses-and permits issued by the department. : The
department shall inform the applicant as to the timely application
date for all approvals, licenses and permits issued by the depart-
ment, so as to facilitate the consideration of all other matters at the
hearing on the prospecting or mining permits.

(b) Except as provided in this paragraph, for all department
issued-approvals, licenses:and permits relating to prospecting or
mining including solid waste feasibility report approvals and-per-
mits related to air.and-water, to be issued after- April 30, 1980, the
notice, hearing and comment provisions, if any, and the time for
issuance of decisions, shall be controlled by this section and ss.
144.84 and 144.85.. If an.applicant fails to make application for
an approval, license or permit for an activity incidental to pros-
pecting or mining in time for notice under-this section to-be pro-
vided, the notice and comment requirements, if any, shall be con-
trolled by: the  specific- statutory provisions with respect to that
application. . If- ‘notice under. those specific statutory notice
requirements can be given for consideration of the approval,
license or permit at the hearing under this section, the application
shall.be considered at:that hearing; otherwise, the specific statu-
tory: hearing provisions, if any, with respect to that application

shall control. - The substantive requirements for the issuance of

any approval, permit.or license incidental.to prospecting or min-
ing are not affected by the fact that a hearing on the approval, per-
mit or license is conducted as part of a hearing under this section.
~ (2) Location . The hearing shall be held in-the county where
the prospecting or mining site, or the largest -portion of the pros-
pecting- or mining_site, is located, but. may subsequently be
adjourned:to other locations.
(3) TIMING OF NOTICE AND OF HEARING GIVING OF NOTICE. (a)
Ifit is determined that a statement under s. 1.11 isnot required, the
hearing shall:be scheduled for a date not less than 60 days. nor
more than 90 days after the announcement of that determination,
and the scheduling and providing of notice shall be completed not
later than 10 days following: the announcement. Notice of the
hearing shall be given. by. mailing a copy. of the notice to any
known: state agency required to. issue a permit for the proposed
operation, to.the regional planning commission.for the affected
area, to the-county, city, village and town within which any part
of the affected area lies, to all persons who have requested this
notification-and, if applicable, to all persons specified under par.
(b) 3. and 5. 144.026 (5) (b) and (6) (f). Written comments may

be submitted fo the department within 30 days of. the date of

notice

. (b) Ifitis determined that a statement unders. 1. 1 1is requ1red
or if an environmental impact Statement is required under s
144.852, .the. department: shall hold at least one informational
meeting regardmg the preliminary environmental report within 60
days of its issuance. The meeting shall be held not sooner than 30
days nor later.than 60 days after the issuance of the report ‘The
schedulmg and providing of notice of the meeting shall be com-
pleted not later than 10 days following the issuance of the prelimi-
nary environmental report. - A hearing referred-to under sub. (1)
shall:be scheduled for a date not less than 120 days nor more than
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180 days after-the issuance of the environmental impact state-
ment. The scheduling and providing of notice of the hearing shall
be completed within 30 days from the date of issuance of the envi-
ronmental impact statement..  The providing. of notice shall be
accomplrshed by:

~.1. Mailing a copy of the notice to:all known departments and
agencres required to grant any permit necessary for the proposed
operation, to any regional planning commission within which the
affected area lies, to the governing bodies of all towns, villages,
cities and counties within which any part of the proposed pros-
pecting or mining site lies, to the governing bodies of any towns,
villages. or cities contiguous to any town, village or city. within
which any part of the proposed prospecting or mining site lies and
to any interested persons who have requested such notification. -

2: Publication of a class 2 notice, under ch. 985, utilizing a dis-
play advertising format, in the weekly newspaper published in the
closest geographic proximity to the proposed prospecting or min-
ing site, in. the newspaper having the largest circulation in the
county. within which the proposed site lies and in those newspa-
pers published in counties contiguous to the county within which
the proposed site lies which have a substantial circulation in the
area of, or adjacent to, the proposed prospecting or mining site.

3. Mailing a copy of the notice to the U.S. environmental
protection agency,.U.S. army corps of engineers and other states
potentially affected by the proposed discharge if a water discharge
permit under ch. 147 is to be considered at the hearing under this
section -and to the U.S. environmental protection agency and
appropriate agencies in other states which may be affected if.an
air pollution control permit under ss. 144.30.t0.144.426 is to be
considered at the hearing under this section.

(c) Written comments may be submitted by any govemmental
agency within 80 days of the date of issuance of the statement
under par. (b). Individual persons may submit written comments
within 120 days of the date of issuance of the statement. The last
day for recerpt of comments shall be specified by the department
in all notices..

(4) HEARING PROCEDURE. (a) At the opening of the hearing,
the hearing examiner shall advise all persons present of their right
to express their views either orally or in writing, under oath or
otherwise; and of the-legal effect of each form of testimony.: All
interested persons; at the hearing or at a time set prior to the hear-
ing, shall be given an opportunity, subject to reasonable limita-
tions on the presentation of repetitious or irrelevant material; to
express their views on any-aspect of the matters under considera-
tion. The presentation of these views need not be under-oath nor
subject to cross—examination. - A written record of unsworn testi-
mony shall be made.

(b) Persons who wish to partrcrpate as partres shall hle a writ-
ten notice with the hearing examiner setting forth their interest at
least 30 days prior to the scheduled time.of the hearing or prior to
the scheduled. time of any prehearrng conference, whichever is
earlier, unless good cause is shown. ...

(c) The record shall consist of the contested case portron of the
proceeding. . Views given under par. (a) and all written comments
submitted from any source shall be placed.in the file of the.pro-
ceeding and shall be given appropriate prooauve varue oy the
hearing examiner or decrsronmaker .

d) Hearmgs conducted under this, section may be contmued

-for just cause;

+(e) ' If evidence of conformance wrth applrcable zomng ordi-
nances as requrred by-s:144.85 (5)-(a) 1. £. is not presented by the
time testimony is comipleted, the'department shall'close the record
and continue the hearing, - The duration of the .continuance of the
hearing shall be specified by the department at:the time the contin-
uance begins, after first requesting the applicant to state the antici-
pated time at which.the evidence will be provided. The continu-

‘ance ‘may be extended:by. the department prior-to its expiration

upon notice to all parties.if good.cause-is shown.
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{f) - Bach approval or denial of a license or permit considered
at the hearing undér this section shall be made in-findings of fact,
conclusions of law and an order setting forth reasons with clarity
and indetail: . o
““History:1977 ¢ 421; 1979 ¢ 221, 355::1985 & 60; 1991 a. 259

-+:144.838: Local impact committee. (1) A county, town,
village, city ‘or:tribal government -likely to be: substantially
affected by, potential or proposed mining may -designate an
existing committee, or establish a committee, for purposes of:

» (a)’ Facilitating communications between operators and itself.
(b) *Analyzing implications of mining. : ' :
(c) Reviewing and commenting on reclamation plans.

"(d). Developing solutions ‘to mining—induced growth prob-

ems i

. (e) Recommending priorities for local action’

(f) Formulating recommendations to the investment and local
impact fund board regarding distribution of funds under s. 70.395
@)@ SR

(2): Negotiating a local agreement unders. 144.839 (3).

(2) A county, town, village, city or tribal government affected
in common with another county, town, village,city:or tribal gov-
ernment by a proposedor existing mine may cooperatively desig-
nate-or-establish a joint committee; but may also. maintain a sepa-
:rate committee under-sub. (1). Committees under this section may
include representatives-of affected units of government, business
and industry, manpower, health, protective or service -agencies,
school districts, or environmental and other interest groups.or
other interested parties. . o ‘ .
»7(3): Persons giving notice under s. 144.831 (1) shall thereafter
appoint-a liaison person to any committee established under sub.
(1) or (2), and shall provide such reasonable information as-is
requested by the committee. Operators and persons giving notice
under s. 144.831 shall thereafter make reasonable efforts to design
and operate mining operations in harmony with community
development objectives. © A
- (@) Committees established under sub. (1) or (2) may be
funded by their appointing authority, and may, through their
appointing authority, submit a request for operating funds to the
inyestment and focal impact fund board under s. 70.395. Con-
mittees established under sub. (1) shall be eligible for funds only
if the county, town, village or city is also a participant in a joint
committee, if any, established under sub. (2). The investment and

Jlocal impact fund board may not grant funds for the use of more
_than one committee established under sub. (1) in relation to a par-
ticular. mining proposal unless a joint committee has been estab-
lished under sub. (2). The investment and local impact fund board
shall grant operating funds to any committee that submits a
request and is eligible under this subsection ands, 70.395 (2) (fm).
Committees may hire staff, enter into contracts with private firms
of conistiltants or contract with a regional planning commission or
other agency for staff services for mining—related purposes or the
purposes under s. 70.395 (2) (fm) " ‘

_(5) 'Any.county, town, village or city. receiving notice of the
filing of an application in the manner provided under s: 144.836
(3) (a) or (b) shall refer the application.and reciamation planio a
committee established under sub. (1) or (2), if any, for review and
comment. Such counties, towns, villages or-cities may participate
as a party in the hearing on the application and may make recom-
endations on the reclamation plan and future use of the project

. Mistory: 1977 c 421; 1987 a,399; 1991 a 259

.. 7144.839 Local agreements. (1) A county, town, vil-
‘lage, city or tribal government that requires an operator to obtain
‘an approval or permit under a zoning or land use ordinance and a
county, town, village or city in which any portion of a proposed
“mifing site is located may, individually or in-conjunction with
“6thércounties, towrs; villages; cities; or tribal governments, enter
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into one or more agreements with an operator for the development
of a mining operation. ;
(2) Anagreementunder sub. (1) shall include all of the follow-
ing: -
(a) A legal description of the land subject to the agreement and
the names of its legal and equitable owners.
(b) The dufation of the agreement.
(c) The uses permitted on the land. )
(d) A description of any conditions; terms, restrictions or other
requirements.determined to be necessary by the county, town, vil-
lage, city or tribal government for the public health, safety or wel-
fare of its residents.
- (e)- A description of any obligation undertaken by the county,

town, village, city or tribal government to enable the development

to proceed. ,

(f) The applicability or nonapplicability of county, town, vil-
lage, city or tribal ordinances, approvals or resolutions.

(g) A provision for the amendment of the agreement.
~(h) Other provisions deemed reasonable and necessary by the

‘parties to the agreement.

(3) A county, town, village, city or tribal government may
authorize the local impact committee appointed under s. 144.838
to negotiate an agreement under this section, but the agreement
may, not take effect until appioved by the county, town, village,
city or tribal government in accordance with sub. (4). o

(4) The county, town, village, city or tribal government shall
hold a public hearing on an agreement under sub. (1) before its
adoption. Notice of the hearing shall be provided as a class 2
notice, under ch. 985. After the public hearing, the governing
body of each county, town, village, city or. tribal government
which is to be a party to the agreement must approve the agree-
ment in a public meeting of the governing body.

(5) A state agency shall assist a county, town, village, city or
tribal government in enforcing those provisions of a local agree-
ment that are within the expertise of the state agency.

History: 1987 a. 399; 1991 2 259

'144.84 Prospecting permits. (1) No person may
engage in prospécting without sécuring a prospecting permit
issued under this section. Application for prospecting permits

‘shall be made in writing to the department upon forms prepared

and furnished by the department. An application must be made,

‘and a prospecting permit obtained for each separate prospecting

site. Applications shall be submitted in reproducible form in such

* rultiples as required by rules of the department. As a part of each

application for a prospecting permit, the applicant shall furnish a
description‘of the proposed prospecting site, the number of acres
in the proposed prospecting site, a prospecting plan, a reclamation
plan meeting the requirements of s. 144.834 and a timetable for
reclamation, information relating to whether the area may be
unsuitable for prospecting or surface mining, unless the applicant

:conclusively cettifies that he or she will not subsequently make

application for a permit to conduct surface.mining at the site and
such other relevant information as: the-department may require,
including information as to whether the applicant, its parent.cor-
poration; any of its principal shareholders or members, or-any-of
the applicant’s subsidiaries or affiliates in which the applicant
owns more than a40% interest, has forfeited any mining bonds in
other:states within the last 20 years, and the dates and locations,
if any. - An application shall be accompanied by such fee.as is
required by the department by rule which shall cover the estimated
cost of evaluating the prospecting permit application. After com-
pleting its evaluation, the department shall revise the fee to.reflect
the actual cost of evaluation. The fee may be revised for persons
to reflect the payment of fees for the same-services to meet other

1Tequirements. : :

(2) The department shallissuea prospectiﬁg permit under this
section to an applicant within 60 days following the date of the
completion of the hearing record if, on the basis of the application,
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the department’s investigation and hearing and any written com-
ments, it finds that the site is not unsuitable for prospecting or,
absent a certification under sub. (1), surface mining, and the recla-
mation plan complies with ss. 144.83 (2) and 144.834 and rules
promulgated under ss. 144.83 (2) and 144.834. The department
may modify any part of the application or reclamation plan and
approve it as modified. Except as otherwise provided in ss. 144.80
to 144.94, prospecting permits shall be valid for the life of the pro-
ject, unless canceled under s. 144.83 (6) or 144.91 (1) or (3) or
revoked under s: 144.93 (2) or (3).

(3) The department shall deny a prospectrng permit within 60

days following the date of the completion of the hearing record if

it finds that the site is unsuitable for prospecting or, absent certifi-
cation under sub. (1), surface mining, or the reclamation plan,

including’ the: bond, does not comply with ss 144 83 (2) and
144.834 and rules promulgated under ss. 144.83 (2) and 144.834
or that the applicant is in violation of ss. 144.80 to 144.94 or any
rules adopted under ss. 144.80 to 144.94. If the applicant has pre-
viously failed and continues to-fail to comply with ss. 144.80 to
144.94, or if the applrcant has within the previous 20 years for-
feited any bond posted in accordance with prospecting or mining
activities in this state, unless by mutual agreement with the state,

the department may not issue a prospecting permit. The depart-
ment may nof issue a prospecting permit if it finds that any officer,

'drrector or manager of the applicant has, whrle employed by the
applicant, the applicant’s parent corporation, any of the appli-
cant’s principal shareholders or membeis, or any of the applicant’s
subsidiaries or affiliates, in which the applicant owns more than
a'40% interest, within the previous 20 years forfeited any bond
“posted in accordance with prospecting or mining activities in this
state unless by mutual agreement with the state. In this paragraph,
"“‘forferted any bond” means: the forfeiture of any performance
securrty occasioned by noncompliance with any prospecting or
mining laws or implementing rales. If an application for a pros-
pecting permit is denied, the department, within 30 days from the
‘date of application denial, shall furnish to the applrcant in writing
the reasons for the denial.

(4) (a) Eighteen months after the issuance of a prospecting
permit,..and annually thereafter until -prospecting ceases, the
department shall review the permit, reclamation plan and bond to
ascertain adequacy, complrance with state or federal laws enacted
after the issuance of the permit and technologrcal currency. If the
department after review determines that the plan should be modi-
fied or the bond amount changed, it shall notify the permit holder
of the necessary modifications or changes. If the permit holder
does not request a hearing within 30 days, the modifications or
changes shall be deemed accepted
s -(b) If the permit holder desires to modrfy the permit, an
amended applrcatron shall be submitted to.the department, which
‘shall process the amendment as if it were an original application
-if the proposed modification substantially’ broadens or changes
the scope of the original prospecting proposal. -

(c). To the extent that testimony and evidence submitted at the
“original prospecting permit proceedings or from previous modifi-
cation-hearings isrelevant to the issues of modification or granting
or denial of the amendment, it may be adopted in the subsequent
‘proceedings, subject to the opportunity for cress—examination

.nand rebuttal, if not unduly repetitious: :
“(5) If the department deteiminés that a statement under s. 1 11
+is tequired for consideration of an “application for a prospecting
permit; thé statément need not consider impacts unrelated to the
proposed prospectmg activity, other than the issue of unsuitability
for surface mining, absent a certification under sub: (1)
Hrstory 1973 ¢ 318;1977 ¢'421; 1993a 112:

144.85 Mlmng permlts (1) (a) No operator may engage

in mining or reclamation at any mining site that is not covered by
~a mining permit and by: written- authorization to mine under s.
'144.86(3). Applications for mining permits shall be made in writ-
ing and in reproducible form tothe department upon forms pre-
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pared and furnished by it and in such multiples as required by rule
of the department. An application shall be made, and a mining
permit obtained for each separate mining site. No application for
surface mining at a site may be entertained by the department if
within the previous § years the applicant, or a different person who
had received a prospecting permit for the site had certified under
s. 144.84 (1).that he or she would not subsequently make applica-
tion for a permit to conduct surface mining at the site

(b) If a-person commences mining at a mining site which
includes an-abandoned site, plans for reclamation of the aban-
doned site, or the portion of the abandoned site which is included
in the mining site, shall be included in its mining plan and reclama-
tion plan..

(c) No operator may engage a general contractor or affiliate to
operate a mining site if the general contractor or affiliate has been
convicted of more. than one felony for violation of a law for the
protection of the riatural environment arising out of the operation
of a mining site-in the United States within 10 years before the
issuance of the operator’s permit, unless the general contractor or
affiliate receives the department’s approval of a plan to prevent the
occurrence in this state of events similar to the events that directly
resulted in the convictions.

(2). (a) The application shall be accompanied by a fee estab-
lished by the department by rule, which shall cover the estimated
cost of evaluating the:mining permit application. After complet-
ing its evaluation; the department shall revise the fee'to reflect.the

‘actual cost of ‘evaluation: The fee may be revised for persons.to

reflect:the payment of fees for the same services to meet other
requirements.

(b) Except as otherwise provided in ss. 144.87 to 144.91, min-
ing pefmits shall be valid for the life of the project unless canceled
under's. 144.83 (6) or 144,91 (1) or(3) or revoked under s 144.93
@) or @)

(3)“As apart of éach applrcatron fora mrnrng permrt the appli-
cant shall furnish:

(2) A mining plan including a descrrptron anda detarled map
of the proposed mining site drawn to a scale approved by the
department Aerial photographs may be accepted if the photo-
graphs show the details to the satisfaction of the department. The
map, plan or photograph shall be prepared and certified by a com-
petent engineer, surveyor o1 other person approved by the depart-
ment, and shall show the boundaries of the area of Tand which will
be affected the dramage area above and below the area, the loca-

_tion and niames of all streams, roads, railroads, pipelines and util-
ity lines' on or withini 1 ,000 feet of the site, the name of the owner
orgwners of the site, the name of the city, village or town in which

the site is located and the name of any other city, village or town
The map or photograph shall be
accompanied by descrrptrve data as required by the department,

including but not limited to the soil conservation service soil capa-
bilities classifications of the affected area, the anticipated geome-
“try-of the excavation, the estimated total production of tailings

produced, the nature and depth of the overburden, the elevation of
the water table and such other rnformatron about the geology of

the deposit as the department, after consultation with the geologi-

cal and natural hrstory survey,’ finds is hecessary to evaluate the
applrcant s‘mining plan‘and reclamation plan.

(b) In addrtron to the information and maps otherwise required
by this subsectron adetailed reclamation plan showrng the man-
net, location and time for reclamation, rncludrng ongoing recla-
mation during mining, of the proposed mining site. The teclama-
tion plan shall be accompanied by a map subject to ‘the
requirements in par. (a) which shall show the specific reclamation
proposa] for each area of the site.. The reclamation plan shall con-
formto any applrcable comprehensrve plan created under sub. (4)
(b), and to any. applicable minimum standard created ‘under ss
144 83 (2) and 144.834.

(c) “The name and address. of each owner of land wrthrn the
mining site and each person known by the applicant to hold any
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option or lease on land within the mining site and all prospecting
and mining permits in this state held by the applicant.

(d) Evidence satisfactory to the department that the applicant
has applied for necessary approvals and permits under all applica-
ble zoning ordinances and that the operator has applied for the
necessary approval, licenses or permits required by the depart-
ment including; but-not-limited to, those under chs. 30, 31, 107,
147 and 162 and this chapter.

(e) 1. The information specrﬁed in subd. 2. concerning the
occurrence -of any of the following within 10 years before the
application is submitted:

a.. A forfeiture by the. apphcant prrncrpal shareholder of the
applicant or a related person of a mining reclamation bond that
was sufficient to cover all costs of reclamation and was posted in
accordance wrth a permit or other approval for a mining operation
in the United States unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted.

b A felony conviction of the apphcant arelated person or an
officer or director of the applicant for a violation of a law for the
protectron of the natural environment arising out of the operation
of ‘a mining site in the United States.

c. The bankruptcy or dissolution of the apphcant or a related
person that resulted in the failure to reclaim a mining site in the
Unitéd States in violation of a state or federal law.

d. The permanent revocation of a mining permrt or other min-
ing approval issued to the applicant or a related person if the per-
mit or other mrnmg approval was revoked because of a failure to
reclaim a mining site in the Unrted States in violation of state or
federal law.

2. The applrcant shall specify the name and address of the per-
son involved in and the date and location of each occurrence
described in'subd. 1. ‘ ‘

(f) Information relating to whether unsuitability may exist for
surface mining to the extent not fully considered under's. 144.84,

(g) Such other pertinent information as the department
requires. .

4) (a) The department shall require an apphcant fora mrnrng
permit, amended mining permit or change in either the mining or
reclamation plan to furnish, as part of the mining permit applica-
tion, an itemized statement showing the applicant’s estimation of
the cost to the state of reclamation. The department may, at the
apphcant s expense, contract with an independent person to esti-
mate the cost to the state of reclamation if it has reason to believe
that the apphcant $ estrmated cost of reclamation may not be accu-
rate.

(b) If the department finds that the antrcrpated lrfe and total
area of a mineral deposrt are of sufficient magnitude that reclama-
tion of -the mining site consistent with ss. 144.80 to 144.94
requrres acomprehensive plan for the entite affected area, it shall
require an operator to submit with the applrcatron for a mining per-
mit, amended mining site or change in mining or reclamation plan,
a comprehensrve long-term plan showing, in detail satisfactory to

the department, the manner, location and time for reclamation of

the entire area of contiguous land which will be affected by mining
and which is owned, leased or under option for purchase or lease
by the operator at the time of application. Where a mineral deposit
lies on or under the lands of more than one operator, the depart-
ment shall ‘tequire the opérators to submit mutually consrstent
comprehensrve plans.

© The department shall requrre an applicant to describe any
land contiguous to the proposed mining site which he or she owns,
leases or has an option to purchase or lease. .

(5) (a) 1. Except withrespect to property specifiedins. 16.21
(11), within 90 days of the completion of the public hearing
record, the department shall issue.the mining permit if it finds:

a. - The mining plan and reclamation plan are reasonably cer-
tain to result-in reclamation of the mining site consistent with ss.
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144.80 to 144.94 and any rules adopted under ss. 144.80 to
144,94,

b. The proposed operation will comply with all applicable air,
groundwater, surface water and solid and hazardous waste man-
agement laws and rules of the department

“¢. In the case of a surface mine, the site is not unsuitable for
mining,. The preliminaty determination that a site was not unsuita-
ble for mining under s. 144.84 may not be conclusive in the deter-
mination of the site’s suitability for mining under this section.
However, at the hearing held under this section and s. 144.836,
testimony and evidence submitted at the prospecting permit pro-
ceeding relevant to the issue of suitability of the proposed mining
site for surface' mining may be adopted, subject to the opportunity
for cross—examination and rebuttal, if not unduly repetitious.

~d. The proposed mine will not endanger public health, safety
or welfare.

e. The proposed mine will result in a net posrtrve economic
impact in the area reasonably expected to be most impacted by the
activity.

f. The proposed mining operation conforms wrth all applica-
ble zoning ordinances.

2..Each approval or denial shall be made in findings of fact,
conclusions of law and an order setting forth reasons with clarity
and in detail. The department may modify the operator’s pro-
posed mining or reclamationi plans in order to meet the require-
ments of ss. 144.80 to 144.94, and, as modified, grant its approval.

(b) Within 90 days of the completron of the public hearing
record, the department shall deny the mining permit if it finds any
of the following:

1. That the site is unsuitable for surface mining, if the apphca-
tion is for a proposed surface mine.

2. That the apphcant has violated and continues to fail to com-
ply with ss. 144.80 to 144.94 or any rule adopted under those sec-
tions.

3. That the applicant, principal shareholder of the applicant
or a related person has within 10 years before the application is
submitted forfeited a mining reclamation bond that was posted in
accordance with a permit or other approval for a mining operation
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted and the amount
of the bond was sufficient to cover all costs of reclamation.

4. That the applicant, a related person or an officer or director
of the applicant has, within 10 years before the application is sub-
mitted, been convicted of more than one felony for violations of
laws for the protection of the natural environment arising out of
the operation of a mining site in‘the United States, unless one of
the following applies:

a. The person convicted has been pardoned for-all of the felo~
nies.

b. The person convicted is a related-person or an officer or
director of the applicant with whom the applicant terminates its
relatronshrp

. C The apphcant included in its permrt applrcatron under sub.
(1) aplan to prevent thé occurrence in this state of events similar
to the events that drrectly resulted in the convictions.

5. That the applicant or a related person has, within 10 years
befor,e the application is submitted, declared bankruptcy orunder-
gone dissolution that resulted in the failure to reclaim a mining site
in the United States in violation of a state or federal law and that
failure has:not been remedied and is not being remedied.

6. That, within 10 years before the application is submitted,
a mining permit or other mining approval issued to the applicant
or a related person was permanently revoked because of a failure
to reclaim a mining site in the United States in violation of state
or federal Jaw and that failure has not been and is not being reme-
died.
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. (bm) The department may not deny a mining permit under par
(b) 3. to 6. if the person subject to the convictions, forfeiture, per-
manent revocation, bankruptcy or dissolution is a related person
but the applicant shows that the person was not the parent corpora-
tion of the applicant, a person that holds more than a 30% owner-
ship in the applicant, or a subsidiary or affiliate of the applicant in

which the applicant holds more than a 30% interest at the time of

the convictions, forfeiture, permanent revocation, bankruptcy or
dissolution.

(c) Tothe extent that an environmental impact statement on a
prospectrng permit application under s. 144.84, if prepared, fully
considered unsuitability of the prospecting site for surface mining
by virtue of unique features of the land as enumerated in s. 144.81
(18), that portion of the previous impact statement may be adopted
in the impact statement on the mining permit application.

(d) The prior issuance of a prospecting permit under s. 144.84
for all or part of a site shall, in and of itself, be given no weight in
the decision to grant or deny a mining permit under this section,
and the department must find, in any-order granting; or granting
with conditions, a mining permit that no weight was given in the
decision to the prior issuance of a prospecting permit. However,
to the extent that testimony and evidence submitted at the pros-
pecting permit. proceedings is relevant to the issue of whether to
grant.or deny a mmrng permit, the testimony and evidencé may be
adopted in the mining permit proceedings, subject to the opportu-
nity for cross—examination dnd rebuttal to the extent that the testi-
mony and evidence are not unduly repetitious.

(e).The department shall send its statement, together with a
copy of its rules and finding as to whether the applicant has other-
wise satisfied the requirements of ss. 144.80 to 144.94, to the

applicant and to the other parties.
" Mistory: 1973 c. 318; 1977 ¢. 377 s 29m; 1977 ¢ 421;1981 ¢ 374 1991 a. 259,
260;.1993 a. 246, 349

All staff work necessary.to determine whether mining permit should be granted,
including évaluation of other envrronmental requirements, must be included in fee
under (2) (a). 76 Atty. Gen. 150

144.852 Environmental impact statement. (1) The
department shall prepare an environmeéntal 1mpact statement for
every mining permit under s. 144. 85. In preparing the environ-
mental impact statement, the department shall comply with sub.
(2) and s 1.11 (2).

(2) A statement prepared under sub. (1) shall include a
description of the significant long-term and short-term impacts,
including impacts after the mining has ended, on all of the follow-
ng. '

" (a)-Tourism.

(b) Employment.

(c) Schools and -medical care facilities. -

(d) Private and public social services.

(e) The tax base.

(f) The local economy.

(g) Other significant factors.
. History: 1991 a. 259

.. 144.855 Diversion of surface waters; withdrawal of
groundwater; damage claims. (1) Scope. This section gov-
eins the” withdrawal or diversion of groundwaters or surface
waters by persons engaged in prospecting or mining. Discharges
of waters.are subject to ch. 147, construction of necessary dams

or other structures is subject to'chs. 30 and 31 and construction of

wells is subject to ch: 162, to the extent applicable.

‘(2) DIVERSION OF SURFACE WATER; PERMIT REQUIRED. (a) Any
person intending to divert surface waters for prospecting or min-
ing shall apply to the department for a permit. The forms and pro-
cedures used unders. 30.18 apply to the extent practicable.

- (b) The department, ipon receipt of an application for a permit,
shall determine the minimum stream flow or lake level necessary
to protect public rights, the minimum flow-or level necessary to
protect the rights of affected riparians, the point downstream
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beyond which: riparian rights are not likely to be injured by the
proposed diversion and the amount of surplus water, as.defined in
s. 30.01 (6d), if any, at the point of the proposed diversion.

(c) At the hearing on the permit application, the department
shall take testimony on:.

1. The public rights in the lake or stream and the related envi-
ronment which may be injured by the proposed diversion;

2. The public benefits provided by increased employment,
economic activity and tax revenues from the mining operation;

3. The direct and indirect social arid economic costs and bene-
fits of the proposed mining operation;

4. Whether the proposed withdrawal will consume nonsur-
plus water;

5. The rights of competing users of such water resources; and

6. Any other issues identified by the department as relevant
to the decision of whether to issue or deny a permit.

(d) Within 30 days after hearing, the department shall issue or
deny a permit. The following standards shall govern the decision
of the department:

1. Ifi rn]ury to public rights exceeds the public benefits gener-
ated by the mining, the permit shall be denied.

2. If the proposed diversion will consume nonsurplus waters,
and will unreasonably injure rights of riparians identified by par.
(b) who are benefrcrally using such waters, the permit shall be
denied unless a permit is granted under par. (¢) or all such rrparrans
consent to'the proposed diversion. v

3. In all other cases the permit shall be granted.

(e) The department may require modification of a proposed
diversion so as to avoid injury to public or riparian rights, and as
modified, may grant the permit.

(f) Water diverted in accordance with a permrt issued under
this subsection may be used on nonriparian property.

(g) The department shall maintain continuing jurisdiction over
water withdrawal made according to permits issued under this
subsection and may modify such permits to prevent undue injury
to riparians who gave consent under par. (d) 2. at the time of issu-
ance of the permit.

(h) Hearings on applications for diversion permits under this
subsection shall be preceded by mailed notice to all parties or
affected persons and by publication in the affected area of a class
2 notice, under ch. 985. Hearings may be conducted as part of a
hearing on an application for a mining permit under s. 144:85.

(i) If ahearing on the application for a permit is conducted as
a part of a hearing under's. 144.836, the notice and hearing provi-
sions in that section supersede the notice and hearing provisions
of this subsection.

(3) WITHDRAWAL OF GROUNDWATER; DEWATERING; PERMIT
REQUIREMENTS. (a) An approval under s. 144.025 (2) (e) is
required 0 withdraw ‘groundwater or to dewater mines if the
capacity and rate of withdrawal of all wells involved in the with-
drawal of groundwater or the dewatering of mines exceeds
100,000 gallons each'day. A permit under s. 147.02is required to
drschar ge pollutants resulting from the dewatering of mines

" (b) The department may not issue an approval unders. 144.025
(2) (e) if the withdrawal of groundwater for prospectrng or mining
purposes of the dewatering of mines will result in the unreason-
able detriment of public or prrvate water supplies or the unreason-
able detriment of public rights in the waters of the state. No with-
drawal of groundwater or dewatering of mines may be made to the
unreasonable detriment of public or private water supplies or the
unreasonable detriment of public rights in the waters-of the state.

(4) DAMAGE CLAIMS. (a) Asused in this subsection, “person”
does not.include a town, village or city.

(b) A person claiming damage to the quantity or qualrty of his
or her private water supply caused by prospectmg or mining may
file a complaint with the department and, if there is a need for an
immediate alternative source of water, with the town, village or
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city where the private water supply is located. The department
shall conduct an investigation and if the department concludes
that there is reason to believe that the prospecting or mining is
interrelated to the condition giving rise to the complaint, it shall
schedule a hearing.

(c) The town, village or city within which is located the private
water supply which is the subject of the complaint shall, upon
request, supply necessary amounts of water to replace that water
formerly obtained from the damaged private supply. Responsibil-
ity to.supply water shall commence at the time the complaint is
filed and shall end at the time the decision of the department made
at the conclusion of the hearing is implemented.

(d) If the department concludes after the hearing that prospect-
ing or mining is the principal cause of the damage to the private
water supply, it shall issue an order to the operator requiring the
provision of water to the person found to be-damaged in a like
quantity and quality to that previously obtained by the person and
for a period of time that the water supply, if undamaged would be
expected to provide a beneficial use, requiring reimbursement:to
the town, village or crty for.the cost of supplying water under par.
(¢), if any, and requiring the  payment of compensation for any
damages unreasonably 1nﬂrcted on the person as a result of dam-
age to his or her water supply. The department shall order the pay-
ment of full compensatory damages up to $75,000 per claimant.
The department shall issue its written findings and order within 60
days after the-close of the hearing. Any judgment awarded in a
subsequent action for damages to a private water supply caused
by prospecting or mining shall be reduced by any award of com-
pensatory damages previously made under this subsection for the
same injury andpaid by the operator. The dollar amount under this
paragraph shall be changed annually according to the method
under s. 70.375 (6). Pending the final decision on any appeal from
an order issued under this paragraph, the operator.shall provide
water. as ordered by the department. The existence of the relief
under this section is not 4 bar to any other statutory or common law
remedy for' damiages.

(e) If the department concludes after the hearing that prospect-
ing or mining is not the cause of any damage, reimbursement to
the town, vrllage or city for the costs of supplying water under par.
(c);.if any, is the responsibility .of the person who filed the com-
plaint.

(f) Failure of an operator to comply ‘with an order under par.
(d) is grounds for suspension or revocatron of a prospecting or
mrnrng permit;

(). This subsection applres to any claim for damages to a pri-
vate water supply occurring after June 3, 1978.

(5) CoSTs REIMBURSED (a) Costs incurred by a town, village
or city in-monitoring the effects of prospectrng or mining on sur-
face water and groundwater resources, in providing water to per-
sons clarmrng damage to private water supplies under sub. (4) (c),
or in retaining legal counsel or technical consultants to represent
and assist the town, village or city appearing at the hearing under
sub. (4) (b) are reimbursable through the rnvestment and local
impact fund under s. 15.435.

“(b) Any costs pard to a town, village or city through the invest-
ment and local impact fund under par. (a) shall be reimbursed to
the fund by the town, village or city if the town, vgllagg or city

< O €)Y 11 U1C 10

receives funds from any other source for the costs incurred under
par (a). - , ‘
(¢). If an order under sub. (4) (d) requrrrng the operator to pro-

vide water or to reimburse the town, village or city for the cost of

supplyrng watér is appealed and is not upheld, the court shall order
the cost incurred by the operator in providing waterorin reimburs-
ing the town, village or city pénding the final decision to be reim-
bursed from the investment and local impact fund under s. 15.435.

History: 1977 c. 420, 1979 ¢ 221; 1981 ¢ 86 'ss 38 to 54, 64; Stats. 1981 s.
144.855; 1985 a. 60's 24; 1987 a.374; 1993 a 16

144.86 . Bonds. (1) Upon notification that-an application
for a prospecting or mining permit has been approved by the

WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

144.87

department but prior to commencing prospecting or mining, the
operator shall file with the department a bond conditioned on
faithful performance of all of the requirements of ss. 144.80 to
144.94 and all rules adopted by the department under ss. 144.80
to 144.94. The bond shall be. furnished by a surety company
licensed to do business in this state. In licu of a bond, the operator
may deposit cash, certificates of deposit or government securities
with the department. Interest received on certificates of deposit
and government securities shall be paid to the operator. The
amount of the bond or other security required shall be equal to the
estimated cost to the state of fulfilling the reclamation plan, in
relation to that portion of the site that will be disturbed by the end
of the following year. The estimated cost of reclamation of each
prospecting or mining site shall be determined by the department
on the basis of relevant factors including, but not limited to,
expected changes in the'price index, topography of the site, meth-
ods being employed, depth and composition of overburden and
depth of mineral deposit being mined

(2) The applicant shall submit a certificate of insurance certi-
fying that the applicant has in force a liability insurance polrcy
issuéd by an insurer authorized to do-business in this state, or in
lieu of a certificate -of insurance evidence that the applicant has
satisfied state or federal self-insurance requirements, covering ail
mmrng operatrons of the applicant in this state and affording per-
sonal injury and property damage protection in a total amount
deemed adequate by the department but not less than $50,000.

~(3) Upon approval of the operator’s bond, mining applrcatron
and certificate of insurance, the department shall issue written
authorization to commence mining at the permitted mining site in
accordance with the approved mining and reclamation plans.

(4) Any operator who obtains mining permits from the depart-
ment for 2 or more mmmg sites may elect, at the time the 2nd or
any subsequent site is approved, to post.a single bond in lieu of
separate. bonds on each site. Any single bond so posted shall be
in an amount equal to the estimated cost to the state determined
under sub. (1) of recldiming all sites the operator has under mining
permits. When an operator elects to post a single bond in lieu of
separate bonds previously posted on individual sites, the separate
bonds may not be released until the new bond has been accepted
by the department.

(6) Any personwhois engaged inmining on July 3, 1974 need
not file a’bond or deposit cash, certificates of deposits or govern-
ment securities with the department under this section to obtain
the written authorization to commence mining under sub. (3)

Hrstory 1973c 318; 1977 ¢ 421; 1979c 1025.236(3); 1979 c. 176

144.87 Modifications. (1) (a) Application. An operator
at any time may apply for amendment or cancellation of a mining
permrt or.for a change in the mining or reclamation plans for any
mining operation, which the operator owns or leases. The operator
shall submit any application for the amendment, cancellation or
change on a forim provided by the department and shall 1dent1fy
the tract of land to be added to or removed from the permitted min-
ing site or to be affected bya change in the mining or reclamation
plans;

() Procedure. The department shall process the application
for'an increase or decrease inthe areaof a mrmng site or for a sub-
stantial change in. the mining or reclamation pians in the same
manner as an orrgmal application for a mining permit except as
provided under par. (d).

(c) Substantial changes The department shall determine if
any change in the mining or reclamation plans is substantial and
provide notice of its determination in the same manner as speci-
fied under s. 144.836 (3) (b) 1..to 3. '

(d) Notice. The department shall provide notice of any modifi-
cation which involves anincrease or decrease in the area. of a min-
ing site or a substantial change in the mining or reclamation plan
in the same manner as an original application for a mining permit
unders. 144.836 (3). If 5 or more interested persons do not request
a hearing in writing within 30 days of notice, no hearing is
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required on the modification. 'l'“ne notrce shall include a statement
to this effect.

() Hearing. If a hearing is held, téstimony and exhibits from
the hearing on either the original applications for a mining permit
or from previous modification hearings which are relevant to
the instant modification may be adopted, subject to cross—
exammatron and rebuttal if not unduly repetitious.

(f) Removal. If the application is to cancel any or all of the
unmined part of a mining site, the department shall ascertain, by
inspection, if mining has occurred on the land. If the department
finds that no mining has occurred, the department shall order
release of the bond or the security posted on the land: being
removed from the permitted mining site and cancel or amend the
operator’s written authorization to conduct mining on the mining
site.. No land where mining has occurred may be removed from
a permitted mining site or released from bond or security under
this subsection, unless reclamation has been completed to the sat-
isfaction of the department.

(2) When one operator succeeds to the interest of another in
an uncompleted mining operation by sale, assignment, lease or
otherwise, the department shall release the first operator from the
duties imposed upon the first operator by ss. 144.80 t0°144.94 as
to such operation if:

(a) Both operators have complred with the requirements of ss.
144.80 to 144.94; and -

(b) The successor operator discloses whether it has forfeited
any perf'ormance security because of noncompliance with any
prospecting or mining laws within thé previous 20 years, posts any
bond required under s. 144:86 and assumes all responsibilities of
all'applicable permits, licenses and approvals granted to the pred-
ecessor operator.

(3) If the department finds that because of changing condi-
tions, including but not lrmrted to changes in reclamation costs,
reclamation technology, minimum standards under s. 144.83 o1
govemmental land use plans, the reclamation plan for a mining
site is no longer sufficient to reasonably provide for reclamation
of the project site consistent with ss. 144.80 to 144.94 and any
rules adopted under ss. 144.80 to 144.94, it shall require the appli-
cant to submit amended mining and reclamation plans which shall
be processed in'the same manner as an application for an original
mrnrng permit. The applrcant shall be deemed to hold a temporary
mining permrt which shall beeffective until the amended mrnmg
permit is issued or denied. The depattment shall review the min-
ing and reclamation plans annually after the date of the mining
permit issuance or previous review under.this section.

History: 1973c 314; 1977 ¢ 421, 198] c 86 1991 a 260

144.875 Cessation of mining or reclamation. If there
is a cessation of mining or reclamatron which is not set forth in
either the mining plan or the reclamation plan, the opetator shall
so notify the department within 48 hours and shall commence sta-
bilization of the mining site according to rules established by the
department. If the department determines after hearing that stabi-
lization of the mining site is inadequate to protect the environ-
ment, the department shall order the operator to commence addi-
tional measures to protect the environment, including, if the
cessation is reasonably anticipated to_extend for a protracted
period of time, reclamation ac¢ording to the reclamation plan or
part of the reclamation plan. Usual and regular shutdown of oper-
ations. on ‘weekends; for maintenance or repair of equipment or
facilities or for other customary reasons shall not constrtute aces-
sation of mining.

Hrstory 1977 c. 421

-144.88 Explormg, prospectmg and mining wrthout
authorization. Any person who engages in exploration without
alicense shall forfeit not less than $100 nor more than $1,000 for
each parcel as defined under s. 144.832 (1) (c) on which unli-
censed exploration took place. Any person who authorizes or
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engages in prospecting without a prospecting permit or any opera-
tor who authorizes or engages in mining without a mining permit
and written authorization to mine under s. 144.86 (3) shall forfeit
all profits obtained from such illegal activities and not more than
$10,000 for each day during which the mine was in operation. The
operator: shall. be liable ‘to the department for the full cost of
reclaiming the affected area of land and any damages caused by
the mining operation. Each day’s violation of this section shall be
deemed a separate offense: If the violator is a corporation, limited
liability company, partnership or association, any officer, director,
member, manager or partner who knowingly authorizes, super-
vises or contracts for exploration, prospecting or mining shall also
be subject to the. penalties of this section.
Hlstmy 1973.¢.318; 1977.¢. 421; 1993 a 112.

1 44 89 Reports. (1) The operator shall furnish the depart-
ment with-a report for each mining site every 12 months afterissu-
ance of the permit, within 30 days after completion of all mining
at the mining site and within 30 days after completion of the min-
ing plan and of the reclamation plan.- The reports shall include, in
addition :to such other information as the department requires,
such information and maps as the department deems necessary to
evaluate the extent of mining and the reclamatron accomplrshed
during the previous calendar year.

(1m) Annually, the department shall review the mining and

- reclamation plans and bonds using the procedure specified under

5. 144:84 (4).
(2) The department shall cancel the mining permit held by any
operator who fails a and refuses to submit reports requrred under

this section.
Hrstory 19736 31,8;'197‘7c ‘42_1” )

144, 90 Certificate of completion, partial completion
and bond rélease. (1) Upon the petition of the operator, but
not less than 4 years after notification to the department by the
operator of the completion of the reclamation plan, if the depart-
ment finds after conducting a hearing that the operator has com-
pleted reclamation for any portion of the mining site in accordance
with the Teclamation plan and ss. 144. 80to 144.94; the department
shallissue a certificate of completion setting forth a description of
the area reclaimed and a statement that the operator has fulfilled
its duties under the reclamation plan as to that area.

(2) Upon the issuance of any certificate of completion under
sub. (1) for any portion of the mining site, but not for the entire
mining site, the department shall allow the operator to reduce the
amount of the bond to an amount which shall equal the estimated
cost of réclamation of ‘the portion of the mining site which is dis-
turbed or for which reclamation has been completed but no certifi-
cate of completron has been issued.

" (3) Upon issuance of a certificate or certificates of completion
of reclamation for the entire mining site, the department shall -
fequire that the operator maintairi a bond equal to at least 10% of
the cost to thé state of reclamation of the entire mining site if min-
ing of the site was wholly underground, and at least 20% of the
¢ost'to'the state o f reclamation of the entire mrnrng siteif any sur-
face mrmng was conducted Where the mining site in the mining
plan is ress t‘rian 10 acres, the department may release the bond
after issuarice of the certificate under sub. (1).

(4) After 20 years after the issuance of a certificate or certifi-
cates of completion for the entire mining site, the department shall
release the bond if the department finds that the reclamation plan
has been complied with.

(5) The department shall, by . rule, establish a procedure for
release of reclamation bonds for prospecting sites similar to subs.
(1) to (4), but with shorter time periods.

History: 1973 ¢ 318; 1977 ¢. 421

144.91 Mining and reclamation; orders. (1) (a)
Violations; order or otheraction required. If the department finds
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a violation of law or any unapproved deviation from the mining
or reclamation plan at a mining site under a mining permit:

+ 1. The department shall issue'an order requiring the operator
to comply with the statute, rule or plan within a specified time;

2. The department shall require the alleged violator to appear
before the department for a hearing and answer the charges com-
plained of; or

3, The department shall request the department of justice to
initiate action under s. 144.93.

(b) Eﬁ‘ectzve dates of orders. Any order issued under par. (a)
1..following a hearing takes effect immediately. Any other order
takes éffect 10 days after the date the order is served unless the per-
son named in the order requests in writing a hearing before the
department within the 10~day period. ’

“(c) Hearmg on orders If no hearing on an order issued under
par (a) 1. was held and if the department réceives a request for.a
hearing within 10 days after the date the order is served, the
departmenit shall provide due notice and hold a hearing.

(d) Enforcement of orders. The department shall cancel the
mining permitfor a mining site held by an operator who fails to

comply withan orderissued under par. (a) 1. The department shall
inform the department of justice of the cancellation within 14
days. Within 30 days after the department of justice is informed,
it shall commence an action under s. 144, 93,

(2) If reclamation of a mining site is-not proceedmg inaccord-

ance with the reclamation plan and the .operator has not com-

menced to rectify- deficiencies within the time specified in the

order, or if the reclamation is not properly completed in conform-
ance with the reclamation plan within one year after completron
or abandonment of mining on any segment of the mmmg site, or

if the exploration license or prospecting or mining permit is
revoked under s. 144.93 (2) and (3), excepting acts of God, such

as adverse weather affecting grading, planting and growing condi-
tions, the department, with the staff, equipment and material under
1ts control, or by contr act with others; shall take such actions as are

riecessary for the reclamation of mined areas.  The operator shall

be liable for the cost to the state of reclamation conducted under
this'section. 'Any operator who is exempted from filing a bond or
depositing cash, certificates of deposits or government securities
by's. 144.86 (6) shall niot be liable for an amount greater than an
amount specified by the department. The specified amount shall

be equal to and determined in the same mianner-as the amount of

the bond or other security otherwise required under s. 144.86 (1),
assuming the operator had not been exempt from such filing or
depositing.”

(3) "All other prospectrng and mrnmg permrts held by an oper-
ator'who refuses to reclaim a mining site in complrance with the
réclamation plan after the completion of mining or after the can-
cellation of & mining permit shall be canceled. The department
may ‘not issue any prospectrng or mining permits for that site or
any other site in this state to an operator who refused to reclaim
a mmmg srte in complrance wrth the reclamation plan. '

(4) @ The department may issue a stop order to an operator,
requiring an immediate cessation of mining, in whole or in part,

at any time that the department determines that the continuance of
mining constitutes an immediate and substantral threat to publrc

health and safety or the environment,’

(b) If no hearing on:the stop.« order was held the department
shall schedule.a hearing on the stop order, to be held within 5 days
after issuance of the order.and shall incorporate notice of the hear-
ingin the copy of the order-served uponthe operator. The depart-

ment-also, shall give notice to any other persons who prevrouslyr

requested notice of such proceedings.

(¢):Within 72 hours after commencement of any hearing under
par.:(b); unless waived by agreement of the parties, the départment
shall issue- a decision affirming; modifying or-setting aside the
stop-order: The department may- apply to-the circuit court for:an
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order-extending the time, for not more than 10 days, within which
the stop order shall be affirmed, modified or set aside.

(d) The department shall set aside the stop order at any time,
with adequate notice to the parties, upon a showing by the operator
that the conditions upon whrch the order was based no longer

exrst
HlstOIy 1973(: 318; 1977c 421;198% ¢. 86

144.92 Nonconformmg sites. (1) All prospectors and
operators conducting mining operations in this state on July 3,
1974 shall submit to the department, within 90 days after that date,
applications for prospecting permits or mining permits as pro-
vided in ss. 144.84 and 144.85. Sections 144 83 (1) (b) and 144.85
(5) (b) shall not apply to such operators,

(2) Modification of existing prospecting and mining sites and
of operating procedures to conform with ss. 144.80 to 144.94 and
rules adopted under ss. 144.80 to 144.94 shall be accomplrshed as
promptly as possible, butthe department shall give special consid-
eration to a site where it finds that the degree of necessary
improvement is of such extent and expense that complrance can-
not be accomplished.

Hrstory 1973 ¢. 318; 1977 ¢ 421

144.925 Prospectmg data (1) DerNITIONS. In this sec-
tion: - :

“(a)- “Economrc information” means financial and economic
projections for any potential mining of an ore body including esti-
mates’ of capital costs, predicted expenses, price forecasts and
metallurglcal recovety estimates.

(b) “Geologrc information” means 1nformatron _concerning
descriptions of an ore’body, descriptions of reserves, tonnages and
grades of ore, descriptions of a drill core or bulk sample including
analysis, descriptions of drill hole depths, distances and similar
information related to the ore body

(c) “Prospecting data” means data, records and other informa-
tion furnished to or obtained by the department in connection with
the application. fora prospectrng permlt

) PROSPECTING DATA IN GENERAL. Except as provided under
sub.(3), prospectrng data are pubhc records subject to subch. II
of.ch. 19.

- {3) CONFIDENIIAL PROSPECTING DATA. () Regquest for confi-
dentzal status. An applicant for a prospecting permit may request
confidential status for any prospecting data.

(b) Confidential status. The department shall grant confiden-
tial status to prospecting data if the applicant makes a request and
if the prospecting data relates to economic information or geo-
logic information oris entitled to confidential status under rules

promulgated by the department
History: 1973 ¢, 318; 1979 . 221; 1981 ¢ 86;1981¢. 3355 26

144,93 Enforcement. ' (1) All orders issued, fines
incurred, bond liabilities incurred or other violations committed
under ss. 144.80to 144.94 shall be enforced by the department of

justice. - The circuit court of Dane county. or-any other county

where the violation occurted shall have jurisdiction to enforce ss.
14480 to 144.93 or any orders issued or rules adopted thereunder,
by injunctional or other appropriate relief.

(2) Any person who makes or causes to be made in-an applica-
tion or reportrequired by:ss. 144:80 to 144.94 a statement known
to.the person to:be false or misleading in any material respect or
who.refuses to:file an annual report under s. 144.89 (1) or who
refuses to submit information required by the prospecting or min-
ing permit may be fined not less than $1,000 nor more than
$5,000;- If the false or misleading statement is material to the issu-
ance of the permit, the permit may be revoked. If any violation
under this subsection is repeated the permit-may be revoked.

(3) Any person holding a prospecting or mining permit who

violates ss. 144.80 to 144.93 or any order issued or rule adopted
under §s. 144:80 to 144.93 shall-forfeit not less than $10 nor more




Electronically scanned images of the published statutes.

144.93

than $10,000 for each violation. Each day of violation is a sepa-
rate offense. If the violations continue after an order to cease has
been issued, the permit shall be revoked.

History: 1973 ¢. 318; 1977 ¢. 421.

144.935 Citizen suits. (1) Except as provided in sub. (2),
any citizen may commence a civil action on his or her own behalf:

(a) Against any person who is alleged to be in vrolatron of ss.
144. 80 to'144.94.

" (b)-Against the department where there is alleged to be a failure
of the department to perform any act or duty under ss. 144.80 to
144.94 which is not discretionary with the department.

{2) No action may be commenced: ~

 (a) Under sub. (1) (a): B

1. Prior to 30 days after the plaintiff has given notice of the
alleged vrolatron tothe department and to the alleged violator; or
2.'If the department has commenced and is drlrgently prose-

cuting a civil or criminal action, but in any.such action any citizen

may mtervene asa matter of right.

(b) Under sub. (1) (b) prior to 30 days after the plaintiff has
given notice of such action to the department.

(3) The court, in issuing any final order in any action brought
under this section, shall award costs of litigation including reason-
able attorney and expert witness fees to the plaintiff if he or she
prevails, and the court may do so if it determines that the-outcome
of the controversy:is consistent with the relief sought by the plain-

tiff irrespective of the formal disposition of the civil action. In.
addition, the court shall award treble damages to any plaintiff

proving damages caused by a person mining without a permit or
wilfully violating ss. 144. 80.to 144.94 or any permits or orders
issued under ss. 144.80 to 144.94.

(4) Nothing in this section restricts any right which any per- -

son or class of persons may have under any other statute or com-

mon law.
Hrstory 1977 ¢ 421 ~

144.937 Effect of other statutes. If there is a standard
under other state or federal statutes or rules which specifically reg-
ulates in whole an activity also regulated under ss. 144.80 to
144.94 the other state or federal statutes or rules shall be the con-
trolling standard. If the other state or federal statute or rule only
specifically regulates the activityin part it shall only be control-
ling as to that part.

History:-1977 c. 421.

144 94 Review. Any person aggneved by any decision of

the department under ss.-144.80 to 144.937 may obtain its review

under ch. 227.
History: 1973.c 318;1977 ¢ 421,

144.9407 . Nonmetalllc mining reclamation. (1) Dgri-
NITIONS In this section:

(a) “Nonmetallic mining” means all of the following: .

- 1. Operations or activities for the extraction from the earth for

sale or-use: by the operator. of mineral aggregates or nonmetallic

minerals 'such. as stone, sand, gravel, asbestos, beryl, clay, feld-

par, peat, talc and topsoil, including such operations or activities
as excavation, grading and dredging. -
2. On=site processes that are related to the extraction of min-

eral aggregates or nonmetallic minerals, such-as stockpiling of

materials, blending mineral aggregates or nonmetallic: minerals
with other mineral aggregates.or. nonmetallic mrnerals, crushing,
screening, scalping and dewatering. .

(b) “Nonmetallic mining réclamation” means the rehabilita-

tion of a nonmetallic mining site; including removal or reuse of

nonmetallic mining refuse, grading of the nonmetallic mining site,
replacement of topsoil, stabilization-of soil conditions, establish-
ment of vegetative cover, control of surface water and ground-

water, prevention of .environmental:-pollution; construction of.
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fences where necessary and, if practical, restoration of plant, fish
and wildlife habitat g

.(c) . “Nonmetallic mining refuse” means waste soil, rock, min-
eral, liquid and vegetation and other waste material resulting from
nonmetallic mining This term does not include merchantable
by—products resulting directly from or displaced by the nonmetal-
lic mining.

(d) “Nonmetallic mining site” means all of the following:

1. The location where nonmetallic mining is proposed or con-
ducted, including all surface areas from whrch materrals have
been or will be removed.

2 Storage and processrng areas re]ated to the nonmetallrc,
mining. '

3. Ateas where nonmetallic mmrng refuse is deposrted

4. - Areas disturbed by activities such as the construction or
rmprovement of prrvate roads or haulageways for nonmetallrc
thining.

5. Buffer areas necessary to assure approprrate final slopes,
after nonmetallic mmmg reclamation. )

(e) “Operator means any person who is engaged in, or who
has applied for a permit to engage in, nonmetallic mining, whether
individually, Jomtly ot through subsrdrarres, ,agents, employes,
contractors or subcontractors.

) “Replacement of topsorl” means the replacement of the top-
soil that was removed of disturbed by nonmetallic mining, or the’
provision of soil that is at least as adequate as the topsoil that was
removed ot disturbed, for the purposes of providing adequate veg—
etatrve cover and stabilization of soil conditions.

“(2) NONMETALLIC MINING RECLAMATION RULES ' (a) Rules. ‘The
department shall establish all of the following by rule: ‘

1. Uniform statewrde standards for nonmetallrc mrnrng recla-
matron S _

2. Provrsrons for the admmrstratron of this sectron by the
department i

2m. Uniform statewrde standards for the admrnrstratron ofa
nonmetallic . mining reclamatron ordinance by any county, city,.
village or.town. . .

3. The text of a nonmetallrc mmmg reclamatron ordmance
that conforms with this section. .

(am) Standards. . 1 The department shall establrsh nonmetallic
mining reclamation standards under par. (2) 1. that are applicable
both durmg nonmetallrc mining and after the termination of non--
metallic:mining, - s

Jdm." The: department shall mclude in the standards specrfrc
frndrngs regarding the necessity of nonmetallic mining regulation
to, protect public health, safety and welfare and the environment

. -2 The department shall establish different nonmetallic min-.
ing reclamation standards and compliance schedules for those
portions of a nonmetallic mining site that were mined before the
effective date of the ordinance, and those portions of a nonmetallic
mining site that are minied onor after the effective date of the ordi-
nance, in order to avoid excessive costs and to encourage | the
development and reclamatron of exrstrng nonmetalhc mining
srtes, to the extent practrcable .

3, Standards for those portrons of a nonmetallic mrnrng srte.
that are mined on or after the effective date of the ordinance shall
inclide requirements rélated to the removal or reuse of nonmetal-
lic mining refuse, removal of Toads no longer in use, stabrhzatron
of soil conditions, grading the nonmetallic mining site, replace-
mént of topsoil, establishiment of vegetative cover, control of sur-
face water flow and groundwater withdrawal, preventiofrof envi-
ronmental pollutron ‘construction of fences where necessary’ and,
if practical, protection or restoratron of plant fish and wrldlrfe
habitat.

.4 Standards for those portrons of a nonmetalhc site that are
mined before the effective date of the ordinance shall only include
those minimal requiremerits necessary for the stabilization of soil
conditions; establishment of vegetative cover and the prevention
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of environmental pollution.- If additional nonmetallic mining
takes place on a portion of a site that was mined before the effec-
tive date of the ordinance; that portion of the site shall be subject
to the standards under subd. 3; and the remainder of the site shall
be subject to this subdivision.

(b) Text of ordinance. The text of the nonmetallic mining recla-
mation ordinance under par. (a) 3. shall include all of the follow-
ing: : . .
1. Nonmetallic mining reclamation standards that are identi-
cal to the standards established under par. (a) 1

- 2: A requirement for:the opérator to submit a nonmetallic
mining operation plan including maps, information about the non-
metallic ‘mining §ite, a- description-of the proposed nonmetallic
mining including methods and procedures to be used and a pro-
posed timetable for-completion of various stages of the nonmetal-
lic. mining. The operation plan shall be designed to assure suc-
cessfyl nonmetallic mining reclamation consistent. with the
standards in par.(am) 3.-and 4., to minimize the costs of nonmetal-
lic mining reclamation and, to- the extent practlcable to minimize
the area disturbed by the nonmetallic mining at any time and to
provide -for--continuous nonmetallic mining reclamation. For
those portions of a nonmetallic site mined on or after the effective
date of the ordinance, the operation plan shall provide for buffer
areas. on the nonmetalhc mmmg site to.assure appropriate final
slopes after nonmetalhc mining reclamatlon _

3. A requirement: for the operator to submlt a nonmetallic
mining reclamation plan including maps; information about the
nonmetallic mining site, a description of the proposed nonmetallic
mining reclamation including methods and pxocedures to be used
and-a proposed nmetable for completion of various stages of the
nonmetalllc mining reclamation

4 A requuement for the opexatox to obtaina nonmetallic min-
ing permxt in order to engage in nonmetallic mining or in nonme-
tallic mining reclamation; a requnement for a S—year permit term
unless a shorter permit term is requested by the applicant; stan-
dards for the issuance, renewal, modification, suspension or revo-
cation’of the permit; a requirement for public notice and an oppor-
tunity for & public hearing before issuance, renewal; modification,
suspension or révocation of the permit; ‘a requirement to conduct
a public hearing on the issuance, renewal or modification of a per-
mit; if requested within 30 days’after teceipt of the nonmetallic
mining operation andreclamation plan; a right for any person who
meets the requirements of s. 227:42 (1) to obtain a contested case
hearing under ch:-68 on the issuance, renewal, modification, sus-
pension or revocation of a permit; a requirement for cooperative
issuance of a single permit if more than one county or municipality
has jurisdiction over the nonmetallic mining site; a requirement
for issuance of a single.permit for all nonmetallic mining sites
operated by the same person in a county or municipality, with non-
metallic. mining sites to be added or deleted by permit modifica-
tion and with separate permit conditions, fees and financial assur-
ance for. each nonmetallic mining site; and a: xequuement that
action.approving, denying or. condmonally approvmg apermit be
taken within 90 days after receipt of the mining operation and min-
ing reclamation plans or, if a public hearing is held, within 60 days
after the close of the pubhc hearing.

~5: A provision imposing annual fees as determined by the
department for:the administration of sub. (7) and i imposing annual
fees as determined by the.county, city, village or town that shall,
as closely as possible, equal the cost of all of the following:

a. The examination and approval of: opexatlon plans and non-
metallic mining reclamation plans.

. b. The.inspection of: nonmetalhc mlnmg and nonmetalhc
mmmg reclamation.

© 55" A requirement-for an expedlted review process if the
applicant pays anadditional fee as determined by the county, city,
village-or town under subd. 5. or if the"applicant requires a permit
under this section to perform services under contract with a city,
village; town; county or other governmental unit:
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6. A requirement for the operator to provide a bond, deposit
of funds, established escrow account, letter of credit, demonstra-
tion of financial responsibility by meeting net worth requirements
or other form of financial assurance conditioned on. the faithful
performance of all of the requirements of the nonmetallic mining
reclamation ordinance.

7. Provisions to restrict nonmetallic mining or restrict, regu-
late or require certain activities in connection with nonmetallic
mining or nonmetallic mining reclamation in order to ensure com-
pliance with nonmetallic mining reclamation standards, operation
plans, nonmetallic mining reclamation plans, licensing standards,
financial assurance requirements and other requirements of the
nonmetallic. mining reclamation ordinance. These restrictions,
regulations and requirements may include requirements for sepa-
rations-between excayations and property boundaries, for depth of
excavations and for segregation of topsoil.

. 8. Aprohibition on nonmetallic mining if a proposed nonme-
tallic mining site, other than a nonmetallic mining site in existence
before the effective date of the ordinance, cannot be reclaimed in
compliance with the nonmetallic mining reclamation standards in
the ordinance,

9. Procedures for the issuance and enforcement of comph-
ance orders, suspension orders and termination orders to ensure
compliance with nonmetallic mining reclamation standards, oper-
ation plans, nonmetalhc mining reclamation plans, hcensmg stan-
dards, financial assurance requirements.and other prov1snons of
the nonmetalllc .mining reclamation ordinance.

-10. A prov1s1on for penaltles consistent with sub. (8) (c).

11: Standards and procedures for granting exemptlons and
variances from the requirements of the nonmetallic mining recla-
mation ordinance.

(3) MANDATORY ENACTMENT AND ADMINISTRATION OF ORDI-
NANCE. (2) Requirement to enact and administer- ordinance.
Within 6 months after the effective date of the rules under sub. (2)
(a), each ‘county shall enact a nonmetallic mining reclamation
ordinance, the text of which is in strict conformity with the text of
the ordlnance established under sub. (2) (a) 3., except as provided
in par. (b). This ordinance may be enacted separately from an
ordinance enacted under s. 59.97.

(b) Preextstmg county ordinances. Any county with a nonme-
tallic mining reclamation ordinance in effect on the June 1, 1993,
may maintain and administer that ordinance if the department
reviews the existing ordinance and determines that it is at least as
restrictive as the ordinance. estabhshed under sub. (2) (a) 3. If the
department determines that any part of the existing ordinance is
not as restrictive as the ordinance established under sub. (2) (a) 3.,
the county may amend the ordinance and submit the amended
ordinance to the department for-approval. - After:obtaining the
approval of the department under this paragraph, the county may
not. amend- the. ordinance to make it more restrictive. After
obtaining the approval of the department under this paragraph, the
county may not amend the ordinance to make it less restrictive
than the ordinafice estabhshed under sub, (2) (a) 3.

(c) Applzcabzltty of county ordinance. The ordinance under
par. (a) or (b) applies to’ the entire area of the county, except for
cities, villages and towns that enact and administer a nonmetallic
mining reclamation ordinance under sub. (4). )

(4) AUTHORITY TO ENACT AND ADMINISTER ORDINANCE. (a)
Authority to enact and administer ordinance. A city; village or
town may enact and.administer a nonmetallic mining reclamation
ordinance, the text of which is in strict conformity with the text of
the ordinance under sub..(2) (a) 3.  Except as provided in par. (b),
a‘city, village or town may not administer a nonmetallic. mining
reclamation ordinance; the text of which is notin strict conformity
with the text of the ordinance under sub. (2) (a) 3.

“(b) Preexisting municipal ordinances. A city, village or town
with a nonmetallic mining reclamation ordinance in effect on June
1, 1993, may maintain and administer that ordinance if the depart-
ment reviews the existing ordinance and determines that it is at
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least as restrictive as the ordinance established under sub. (2) (a)
3..If the department determines-that any part of the existing ordi-
nance is not as restrictive as the ordinance established under sub.
(2) (a) 3., the city, village or town may amend the ordinance and
submit the amended ordinance to the department for approval.
After obtaining the approval of the department:under this para-
graph, the city, village or town may not amend the ordinance to
make it more restrictive. . After obtaining the approval of the
department under this paragraph; the city, village or town may not
amend the ordinance to make it less restrictive than the ordinance
established.under sub. (2).(a) 3. :

{4m) Fees A county or a city, village or town with a nonme-
tallic mining reclamation ordinance shall collect the fee estab-

lished undersub. (2) (b) 5. and shall forward the state’s-portion of*

the fee to the department within 90 days after collectmg the fee

A county or a city, village or town with a nonmetallic mining rec-

lamation ordinance shall use the revenues from its portion of the
fees only for the administration of the nonmetallrc mrnmg recla-
mation ordrnance

(5) APPLICABILITY OF ORDINANCE AND STANDARDS (a)
Existing nonmetallic mining. A nonmetallic mining reclamation
ordinance and the standards established under sub. (2) (a) 1. apply
to all portions of a nonmetallic mrnrng site, including unréclaimed
portrons of a nonmetallic mining site that relate to nonmetallic
mining ¢ that occurred beforé the effective date of the ordinance.

“(b) Nonmetallic _mining in or near navigable waterways. A
nonmetallic mining teclamation ordinance and the standards
established under sub. (2) (a) 1. do not apply to any nonmetallic
mining site or portion of a nonmetallic' mining site that is subject
to permit and reclamation requirements of the department under
ss. 30.19, 30.195, 30.20, 30.30 and 30.31.

(d) Public nonmetallic mining. 1. The standards established
under sub:(2)(a) 1 and; éxceptas provided in subd. 2., anonmetal-
lic mrnrng réclamation ‘ordinance apply to nonmetallrc mining
conducted by or on behalf of the state or a municipality. Notwith-
standing s. 13.48 (13), nonmetallic mining operated for the benefit
or use of the state or any state agency, board, commission or
department shall comply with the permit requirements and non-
metallic mrnrng reclamation standards of any applicable nonme-
tallrc mining reclamation ordinance.

2. The financial assurance requrrements of anonmetallic min-
1ng reclamation ordinance do not apply to nonmetallrc mining
conducted by the state or a munrcrpahty

(e) Exempt activities. A nonmetalhc mrmng reclamation ordi-
nance-and the standards estabhshed under sub. (2) (a) 1. do.not
apply to the following activities;

1. .Excavations or grading by ‘a person soIely for domestrc or
farm use at his.or her residence or farm.

2. Excavations of grading conducted’ for highway construc-
tion purposes wrthrn the hrghway rrght—of—-way

3 Gradrng conducted for preparmg a construction site or
restoring Jand followmg a flood ot natural disaster.

4, Excavatrons for burldmg ¢onstruction purposes.

5. Nonmetallrc ‘mining sites of less than one acre
6. Any mining operation, the reclamation of whichis required

MINInNg Operatlon, e e anlallon ol

in a permit-obtained under ss. 144.80 to 144.94. L

7. Any-activities- conducted ‘at.a solid waste or- hazardous
waste disposal site required to prepare; operate or close a solid
waste disposal facility under'ss. 144.435 to 144.445 or a hazard-
ous waste disposal facility under ss. 144.60 to*144.74, but a non-
metallic mining reclamation ordinance and the standards estab-
lished undersub. (2) (a) 1.:apply to activities related to solid waste
or hazardous waste disposal that are conducted at a nonmetallic
mining site that is not part.of the solid waste or. hazardous waste
disposal facility such as activities-to obtain nonmetallic minerals
to-be used for lining, capping, overrng or: constructrng berms,
dikes or roads. : .
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8. Nonmetallic mining to obtain stone, soil, sand or gravel for
highway and bridge construction if the nonmetallic mining is sub-

ject to requirements of the department of transportation concern-

ing the restoration of the nonmetallic mining site.

9. Dredging for navigational purposes, to construct or main-
tain farm drainage ditches and for the remediation of environmen-
tal contamination and the disposal of spoils from that dredging.

10. Removal of material from the bed of Lake Michigan or
Lake Superior by a publrc utility pursuant to a permrt under s.
30.21.

{(6) INsPECTION. Anagent of acounty, city, village or town that
has a valid nonmetallic mining reclamation ordinance may enter
a nonmetallic mining site in the performance of his or her official
duties: at any reasonable time in order to inspect those premises
and to ascertain compliance with the nonmetallic mining reclama-
tion ordinance.  No person may refuse entry or access to an agent
of the county,city, village ortown who requests entry for purposes
of inspection, and who presents appropriate credentials. No per-
son may obstruct, hamper or interfere with the inspection. The
county, city, village ortown shall furnish to the operator any report
prepared by the county, crty, vrllage or town regarding the inspec-
tion. -

(7) DEPARTMENT REVIEW (a) Review. The department shall
review ‘the nonmetallic' mining reclamation program under this
section of each county and eachrcity, village or town that exercises

jurisdiction under this section to ascertain compliance with this

section and the rulés promulgated under this section. This review
shall include all of the following:

1. A performance audit of the nonmetallic mining reclama-
tion program of the county, city, village or town,

2. Verification, by on-site mspectrons of county, city, village
ortown complrance with this séction and rules promulgated under
this sectron

3. A written determrnatron by the department, issued every 3
years, of whether or not the county, city, village or town is in com-
pliance with this section and rules promulgated under this section.

:(b)..Noncompliance, hearmg If the department determines
under par. (a) that a county; city, village or town is notin compli-
ance with this section and rules promulgated under this section,
the department shall conduct a hearing, after 30 days’ notice, in
the county; city, village or town. . As soon as practicable after the
hearing; the department shall issue a written decision regarding
compliance with this section and rules promulgated under this
section:’ ;

(¢) Municipal noncompltance consequénces. If the depart-
mert détermines under par. (b) that a city, village or town is not
in complrance with this section and rulés promulgated under this
section, the city, village or town may not adiinister the nonmetal-
lic mining reclamation program. The county nonmetallic mining
reclamation ordinance applies to that city, village or town and the
cou'nty’ shall administér the nonmetallic mining reclamation pro-
gram in that city, village or town The city, village or town may
apply to the department to resumie its authority to administer the
nonmetallic mining reclamation program, but not sooner than 3
years after the department issues a decision under par. (b). The
department, aftér a hearing, may approve the city, village or town
request’ to ‘administer the nonmetallic mining reclamation pro:
gram if the ¢ity, village ot town demonstrates the capacity to com-
ply with this section and rules promulgated under this section.
"(d) County noncompliance; consequences.’ If the department
determines under par. (b) that'a county is not in compliance with
this section and rules promulgated under this section, the depart-
ment shall administer the nonmetallic mining reclamation pro-
gram in that county, including the collection of fees, review and
approval of plans, inspection of nonmetallic mining sites and
enforcement. The county may apply to the department atany time
to-resume.administration of .the nonmetallic mining reclamation
program. The department; after a hearing, may approve the
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county request to administer the nonmetallic mining reclamation
program if the county demonstrates the capacityto comply with
this section and rules promulgated under this section.- No city, vil-
lage.or-town may-enact an ordinance under sub. (4) during the time
that the department administers the nonmetallic mining reclama-
tion program in the county in which the city, village or town is
located..

(8) ENFORCEMENT; REMEDIES PENALIIES. (a) Orders; enforce-
ment. The governing body-of a county, city, village or town that
has a valid nonmetallic mining reclamation ordinance, or an agent
designated by that governing body, may do any of the following:

-1z Issue a compliance order, suspension order or termination
order as authorized in the nonmetallic. mining reclamation ordi-
nance. ..

-2 Modrfy, suspend or revoke a nonmetalhc mining permit as
authorized in the nonmetallic mining reclamation ordinance.

-3. Issue aspecial order directing-the immediate cessation of

an actrvrty regulated under this section.until the necessary plan
approval is obtained ot until the nonmetallic mining site complies
with the nonmetallic mrnmg reclamatron ordinance.

4 Submrt orders to abate vrolatlons of the nonmetallic mrmng
reclamation_ordinance. to the district attorney, the corporation
counsel, - the. mumcrpal attorney or the attorney general for
enforcement The district attorney, the corporation counsel, the
municipal attorney or the attorney general may enforce those
orders.

(b) Department orders. The department may issue a special
order directing the 1mmedrate cessation of an activity regulated
under this section until the nonmetallic mining site complies with
the nonmietallic 1 mining reclamatron standards established under
sub @@l '

(c) Penaltres Any person who violates the rules promulgated
under’ sub. (2) (a) 1. or an order iSsued under par. (b) may be
requrred to forfeit not less than $25 nor more than $1,000 for each
violation. Each day of continued violation is a separate offense.
While an order issued under this: ‘section is suspended stayed or
enjoined; this penalty does not accrue.

(9) PRESERVATION OF CERTAIN NONMETALLIC MINERAL DEPOS-
1S, (a) Registration. Begrnmng on June 1, 1994, a landowner
may regrster land owned by that person with each county in which
the land is located if the land has an economically viable nonme-
tallic mineral deposit. The registration shall delineate the nonme-
tallic mineral deposrt and the necessary buffer areas under the
nonmetalhc mining reclamation ordinance. The landowner, as a

condrtlon of reglstratron shall submrt evidence that a notation of
the regrstratron has been recorded in the office of the register of

deeds.in each county in which the nonmetallic mineral deposit or
buffer areaislocated. A regrstratron under thrs paragtaph may not
be rescinded by the county or the landowner or his or her succes-
SOIS O assigns.

- (b) Lzmztanon on zonmg ) ‘A county, city, village or town may
not by zoning, rezoning, gidnting a variance, or other official
action or inaction, permit the erection of permanent structures
upon; or otherwise permit the use of, any registered nonmetallic
mineral deposit or registered buffer area in a manner that would

: torfar ith the + Faat + + “th
pufmanenﬂ'y' interfere with the present or future extraction of the

'nonmetalh‘c mineral deposit or mainténance of the buffer area. -
“e) Exceptzons Nothing in this subsection shall be construed
to prohrbrt the followrng
1A use of land permissible under a zonmg ordinance on the
day before a mmeral deposrt or buffer area 1s regrstered under par.
@.
©72. Acquisition of a regrstered nonmetallrc mineral deposrt or
registered buffer area by a county, city, village or town or other
‘governmental unit fora public purpose if the usé of the land does
not permanently interfere with the extraction of nonmetalhc min-
erals or maintenance of the buffer area.
History: 1993 2. 464 ‘
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SUBCHAPTER VI
OIL AND GAS

144.941 Definitions; oil and gas. In ss. 144941 to
144.944:

(1) “Exploration” ‘means the on-site geologic examination
from the surface of an area by core, rotary, percussion or other
drilling for the purpose of searching for oil or gas. or establishing
the nature and extent of a known oil or gas deposit and includes
associated activities such as clearing and.preparing sites or
constructing roads for drilling. For the purposes of the definition
of exploration, geologic examination does not include drill holes
constructed for the purpose of collecting soil samples or for deter-
mining geologic information by seismic methods.

(19) “Gas” means naturally occurring gaseous hydrocarbons.

{(1m) “Oil” means naturally occurring liquid hydrocarbons.

(1s) “Principal shareholder” means any person that owns at
least 10% of the beneficial interest of another person.

(2) “Production” means the process involved in the extraction
of oil or gas. for commercial purposes, and the construction of
roads, construction, testing and completion of wells and installa-
tion and operation of pipelines, tanks and other necessary equip-
ment for that extraction.

(3) “Related person” means any person that owns or operates
an oil or gas exploration or production site in the United States and
that is one of the following when an application for an oil or gas
exploration or production license is submitted to the department

(a) The parent corporation of the applicant.

(b). A person that holds more than a 30% ownership interest in
the applicant.

(c) A subsidiary or affiliate of the applicant in which the appli-
cant holds more than a 30% ownership interest.

History: 1991 a. 262

144.942 Oil and gas exploration and production.
(1) No person may engage in the exploration for oil or gas with-
out a license from the department.

(2) No person may engage in the production of oil or gas with-
out'a license from the department.

(3) No person may commit waste in the exploration for or in
the production of oil or gas.

“(4) No person may conduct drilling operations for the explora-
tion for or production of oil or ‘gas from beneath the beds of the
Great Lakes or bays or-harbors that are adjacent to the Great
Lakes, unless all drilling operations originate from locations
above and on the landward side of the ordinary high—water mark
and -are.conducted - according to the terms of a written lease
obtained from the department under s. 30.20 (2) (b).

(5) No person holding an oil or gas exploration or production
license may engage a general contractor or affiliate to operate an
oil or gas exploration or production site if the: general contractor
or affiliate has2 or more felony convictions for violation of a law

for the protection of the natural environment arising out of the

operation of an oil:or gas exploration or production site in the
United States within 10 years before the issuance of the person’s
license, unless the general contractor or affiliate receives the
department’s approval of a plan to prevent the occurrence in this
state of events similar- to the events that directly resulted in the
convrctrons .

History: 1991 a 262

144.943 Departmental powers and duties; oil and
gas. (1) The department shall establish a licensing procedure for
oil and gasexploration and production-in this state. The procedure
shall require the applicant to do all of the following:

(a) Submit any information that the department considers nec-
essary to determine whether the applicant is competent to conduct
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oil and gas exploration, production and site reclamation and to
determine whether the requirements of sub. (5) are satisfied.

(b) Submit any information necessary for the department to

determine whether the proposed exploration, production and site.

reclamation will comply with ss. 144.941 to 144.944 and rules
promulgated under those sections.
(c) Pay fees to cover the costs of plan review and licensing

(d) ‘File with the department a bond conditioned on the faithful
performance of all of the requirements of ss. 144.941 to 144.944
and rules promulgated under those sections.

(2) The depaitment shall promulgate rules to protect the
waters of the state, air, soil, plants, fish and wildlife from the
adverse effects of oil and gas exploration and production, includ-
ing rules relating to all of the following:

(a) Location, constriction, operation and maintenance of wells
and ancillary facilities to provide the greatest practicable protec-
tion to the environment.

(b) Disposal of waste liquids encountered or produced in oil
and gas exploration and production. - - '

“(c) Plugging of wells and abandonment and reclamation of

well sites and mud pits and all other ancillary fac111tles to provide
long—term environmental protection.

“(d) Reclamation of affected land when exploration and pro-
duction are completed.

. (¢) Competence of an appllcant to conduct oil and gas explora-
tion, production and site reclamation.

(3) The department shall promulgate rules to prevent waste in
the exploration for or the production of oil and gas, including rules
related to all of the following:

(a) Prevention of the escape of oil or gas from one stratum to
another, and water or brine into oil and gas strata.

"(b) Prevention of thé premature or irregular encroachment of

water that reduces the total recovery of oil and gas.

(p) Prevention of fires, explosions, blowouts, seepage or cav-
ing. , ) ’

“(d)" Secondary recovery methods of oil or gas.
“(e) Spacing of wells. '

(f) Regulation of well productlon including the allocation of

allowable production in any field or pool.
*(g) Operation of wells with efficient ratios of gas to oil.

(5) The department may not issue a license for oil or gas
exploration or production if it finds any of the following:.

(a) That the applicant has violated and continues to fail to com-
ply with ss. 144.941 to 144 944 or any rule promulgated under
those sections.

(b) That the applicant, a principal shareholder of the applicant
or a related person has, within 10 years before the application is
submitted, forfeited a reclamation bond for oil or gas exploration
or production that was posted.in accordance with a permit, license
or other approval for an oil-or gas exploration.or production site
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted and the amount
of the bond-was sufficient to cover all.costs of reclamation

{(c) That the applicant, a related person or an officer or director
of the apphcant has, within 10 years before the application is sub-
mitted, 2 or more felony convictions for violations of laws for the
protection of the natural environment arising out of the operation
of an oil or gas exploration or production site in the United States,
unless one of the following applies:

. .1; The court ordered.the person convicted, as part of the sen-
tence or as a condition of probation, to engage in activities to rem-
edy the violation and the person has complied with that order.

2. The person convicted is a related person or an officer or
director of the applicant with whom the applicant terminates its
relationship.
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3. The applicant included in its license application under sub.
(1) a plan to prevent the occurrence in this state of events similar
to the events that directly resulted in the convictions.

(cm) That the applicant, a related person or an officer or direc-
tor of the applicant or a related person has, within 10 years before
the application is submitted, been required to forfeit more than
$10,000 for a violation of a law for the protection of the natural
environment arising out of the operation of an oil and gas explora-
tion or production site in the United States, unless one of the fol-
lowing applies:

1. The court ordered the person who was required to forfeit
more than $10,000 to engage in activities to remedy the violation
and the person has complied with that order.

2. The person who was required to forfeit more than $10,000
is arelated person with whom the applicant has terminated its rela-
tionship.

3. The applicant included in the license application a plan to
prevent the occurrence in this state of events similar to the events
that directly resulted in the forfeiture.

(d) That the apphcant or arelated person has, within 10 years
before the application is submitted, declared bankruptcy or under-
gone dissolutjon that resulted in the failure to reclaim an oil or gas
exploration or production site in the United States in violation of
a state or federal law and that failure has not been remedied and
is not being remedied.

(e) That, within 10 years before the application is submitted,
a license or other approval for oil or gas exploration or production
issued to the applicant or a related person was permanently
revoked because of a failure to reclaim an oil or gas exploration
or production site in the United States in violation of state or fed-
eral law and that failure has not been and is not being remedied.

(6) The department may not dény a license for oil or gas explo-
ration or production under sub. (5) if the person subject to the con-
victions, forfeiture, permanent revocation, bankruptcy or dissolu-
tion is a related person but the applicant shows that the person was
not the parent corporation of the applicant, a person that holds
more than a 30% ownership in the applicant, or a subsidiary or
affilidte of the applicant in which the applicant holds more than a
30% interest at the time of the convictions, forfeiture, permanent
revocation, bankruptcy or dissolution.

History: 1991 a. 262

" 144944 Penalties; oil and gas. (1) Any person who
makes or causes to be made in an application or report required
under ss. 144.941 to 144.944 a statement known to the person to
be false or misleading-in any material respect or who refuses to
submit information required by the department under ss. 144.941
to. 144.944 may be fined not less than $1,000 nor more than
$5,000. '

(2) Any person who violates ss. 144.941 to 144.944 or any
order issued or rule promulgated under ss. 144.941 to 144.944
may be required’ to forfeit not less than $1,000 nor more than
$10,000 for each v1olat10n Each day of violation is a separate
offense. -

(3) (a) Ifa person makes or causes to be made in an applica-
tion or report 1equued under ss. 144.941 to 144.944 a statement
known to the person to be false or misleading and that statement
is material to the issuance of an exploration or production license,
the department may revoke the license. If a person holding an
exploration or production license repeatedly makes or causes to
be made in an application or report required under ss. 144.941 to
144.944 a statement known to the person to be false or misleading

. in any material respect or refuses to submit information required

by the department under ss. 144.941 to 144.944, the department
may revoke the license. ‘

(b) If a person holding an exploration or production license
continues to violate ss. 144.941 to 144.944 after the department
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has issued an.order to cease those violations, the department shall
revoke the license. -

- (4) Any oil or gas produced in violation of ss. 144.941 to
144.944:0r any order issued or rule promulgated under ss. 144.941
to 144.944, or any product manufactured from that oil or gas, is
subject to confiscation. The department may seize that oil, gas or
products and request the department of justice to commence an
action to confiscate the oil, gas or products.

History: 1991 a 262. .

"SUBCHAPTER VII
GENERAL ENVIRONMENTAL PROVISIONS

- 144.95 Laboratory certification program. (1) DEFI-
NITIONS. As used in this section:

(a) “Accuracy” means the closeness of a measured value toits
generally accepted value-or its value based upon an accepted ref-
erence standard.

(b) “Certified laboratory” means a laboratory whrch performs
tests- for hire in connection with a covered program and which
receives certification under sub. (7) or receives recognition as a
certified laboratory under sub. (5).

(¢) “Council” means thecertification standards review council
created under s:-15.107 (12)

(d) “Covered program” means test results submrtted in con-
nection with any of the following:

1. . A feasibility report, plan of operation or the condition of
any license issued fora solid waste facility under s. 144.44 (2), (3)
and (4), or hazardous waste facility under s. 144.64 (2) (am) and
(b).

2. An application for a mining permit under s. 144.85 (3)

3. Monitoring required by terms and conditions of a permit
issued under ch. 147. ‘

4. The replacement of a well or provision of alternative water
supplies under s. 144.027 or.144.265.

5.. Groundwater monitoring under ch. 160. - _

6. The managementor enforcement of the safe drinking water'
program under s. 144.025 (2) (t) or 162.03 (1) (b) and (d).

7. The terms of department ‘contracts when specrfrcally
required in the contracts.

8. An investigation of a discharge of a hazardous substance
under s. 144.76.

9. A regulatory program specified by the department by rule
if, after consultation with the council, the department finds that
existing quality control programs do not provide. consistent and

reliable results and the best available remedy is to require thatall
laboratories performmg the tests for that regulatory program be
certified or registered. -

(e) “Laboratory” means a facrhty which performs tests incon-
nection with a covered program.

(f) “Precision” means the closeness of repeated measurements
of the same parameter within a sample.

(8) “Registered laboratory” means a laboratory which is regis-

tered under sub. (8) orreceives nanngniftnn asar gicravnd lahora-

tered under sub. (8) or.receives recognition stered labora
tory under sub. (5). .

(h) - “Results” includes: measurements, determinations and
information obtained or derived from tests.

(i) “Test” means any -chemical, bacteriological, biological,
physical, radiation or: microscopic test, examination or analysis
conducted by a laboratory on water, wastewater, waste material,
soil or hazardous substance.

() “Test category means one type of test or group of tests

specified by rule under sub. (4) for similar materials or classes of

materials or which utilize similar methods or related methods.
(2) COORDINATION WITH DEPARTMENT OF HEALTH AND SOCIAL

SERVICES. (2) The department shall submit to the department of
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health and social services and to the state laboratory of hygiene
any rules proposed under this section that affect the laboratory cer-
tification program under s. 252.22 (5), for review and comment.
These rules may not take effect unless they are approved by the
department of health and social services within 6 months after
submission

(b) The department shall enter into a memorandum of under-
standing with the department of health and social services setting
forth the responsibilities of each department in administering the
laboratory certification programs under s. 252.22 (5) and this sec-
tion. The memorandum. of understanding shall include measures
to be taken by each department to avoid duplication of application
and compliance procedures for laboratory certification.

(3): CERTIFICATION STANDARDS REVIEW COUNCIL - The council
shall review the laboratory certification and registration program
and shall make recommendations to the department concerning
the specification of test categories, reference sample testing and
standards for certification, registration, suspension and revoca-
tion and other aspects of the program

{4) DEPARTMENT MAY REQUIRE CERTIFICATION OR REGISTRA-
TION (a) Applicability. Except as provided in subs. (5) and (6),
if results from a test in a specified test category in a covered pro-
gram are requrred to be submitted to the department, the depart-
ment may require by rule that the test be conducted by a laboratory
which is certified or registered to conduct tests in that specified
category. The department may. require that tests be conducted by
a certified laboratory if the requirements for registration do not
meet the requirements of an applicable federal law. .

(b)- Specification. of test categories.- After considering any

. recommendations by the council, the department may identify by

rule specified test categories. _

(c) Delayed effective date. A ruleidentifying specrfred test cat-
egories for which tests are required to be conducted by a certified
or registered laboratory may not take effect until at least 120 days
after publication.- The department may not require a person to
resubmit results of tests which were not required to be conducted
by a certified-or registered laboratory at the time of the original
submission merely because of that fact. '

(5) RECOGNITION OF OTHER CERTIFICATION OR REGISTRATION.
(a) Laboratories certified by the department of health and social
services. The department shall recognize the certification of a lab-
oratory by the department of health and social services under s.
252.22 and shall'accept the results of any test conducted by a labo-
ratory certified to conduct that category of test under that section.

(b) Reciprocity with laboratories certified or-registered by
other governments. The department may recognize the certifica-
tion, registration, licensure or:approval of a laboratory by another
state or'an agency of the federal government if the standards for
certification, registration, licensure or approval are substantially
equivalent to those established under this section. The department
shall negotiate with and attempt to enter into acceptable agree-
ments-with federal agencies and agencies of other states for the
purpose of reciprocal recognition of laboratory. cettification and
registration under this section. The department may not recog-
nize the certification, registration, licensure or approval of a labo-
ratory by another state or an agency-of the federal government
unless that state or federal agency recognizes laboratories certi-
fied under this section. The department may accept the results of
any tests conducted by. a laboratory which it recognizes under an
agreement. . The department shall publish periodically a list of
those agencies whose certifications, approvals or registrations it
accepts. Any laboratory which istegistered, certified or approved
by any such agency may apply to the department to have the same
recognized under this-section.

. (¢) Private organization agreements. The department may
recognize the certification, accreditation or approval of a labora-
tory by a private nonprofit organization if the organization’s stan-
dards for certification, accreditation or approval are substantially
equivalent to those established under.this section. The department
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may negotiate ‘with and attempt to enter into acceptable agree-
ments with private nonprofit organizations for the purpose of rec-
ognition under this paragraph. The department shall publish peri-
odically a list of those organizations whose - certifications,
accreditations or approvals it accepts. The department may accept
the results of any tests conducted by a laboratory that it recognizes
under an agreement. - Any laboratory that is certified, accredited

or approved by an organization with which the department has an
agreement: may apply to the department to be recognized under
this paragraph.

(d) Dzscretzonary acceptance. The department may accept the
results of atest in a specified test category even though the test was
not conducted by a certified or registered laboratory. The depart-
ment may charge an extra fee if it is necessary to verify the results
of a test submitted under this paragraph.

“(6) NOT APPLICABLE TO OTHER PROGRAMS. No laboratory is
required to be registered or certified under this section for any. pur-
pose other than the submrssron of results under a covered pro-
gram.

(7) CERTIFICATION PROCEDURES (a) Criteria. After consider-
ing recommendations by the council, the department shall pro-
mulgate by rule uniform minimum criteria; as provided in this
subsection, to be used: to evaluate laboratories for certification.
Criteria shall be consistent with nationally recognized criteria to
the maximum extent possible and shall be designed to facilitate
reciprocal agreements under sub. (5).

(b) Methodology. 1. ‘Accepted methodology.” The depart-
ment shall prescribe by rule the accepted methodology to be fol-
lowed in conducting tests in each test category. The department
may prescribe by rule accepted sampling protocols and documen-
tation procedures for a specified test category-to be followed by
the person collecting the samples. The department may prescribe
this' methodology by reference to standards established by techni-
cal societies and Organizations as authorized under s. 227.21 (2).
The department shall attempt to prescribe this methodology so
that it is consistent with any methodology requirements under the
resource conservation and recovery act, as defined under s. 144.43
(4g), the federal water pollution control act, as amended, 33 USC
1251 to 1376, the safe drinking water act, 42 USC 300f to 300j-10,
or the toxic substance control act, 15 USC 2601 to 2629.

“2. ‘Revised methodology’. The department may permit the
useof a revised methodology consistent with new or revised edi-
tions'or standards established by technical societies and organiza-
tioris on a.case~by~case basis. .

3. “‘Alternative methodology; confrdentralrty a. The depart-
ment may permit the use of an alternative methodology on acase—
by-case basis if the laboratory seeking to use that methodology
submits data.establishing the accuracy and precision of the alter-
native methodology-and if the accuracy:and precision obtained
through the use of the alternative methodology equals.or exceeds
that obtained..through use: of the accepted methodology. The
department shall establish by rule the data which is required to be
submitted:and-the- criteria for evaluatmg accuracy and precrsron
of alternative methods.

b, A laboratory seeking to use an alternative methodology
may request confidential treatment of any data or information sub-
miited to-the department under this paragraph. The department
shall grant confidential status for any data or information relating
to unique methods or processes if the disclosure of those methods
or processes would tend to adversely affect the competrtrve posr—
tion: of the laboratory. :

4. “Waiverof the pr ocedure The department may waive any
procedure prescribed in the-accepted methodology on a case—by—
case basis if the laboratory seeking this waiver establishes suffi-
cient reasons for the waiverand that the waiver does not adversely
affect the purpose for which the test is conducted.

“(c) Reference sample testing. The department may prescribe
by rule criteria for determining the accuracy of tests by certified
laboratories on reference samples. The department shall provide;
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to the extent reasonably possible; reference samples prepared by
an independent source for a representative cross section of test
categories which are to be regularly and routinely performed by
certified laboratories. The department may require a certified lab-
oratory to analyze not-more than 3 reference samples per year for
each test'category .

(d) Quality control.- The department shall establish by rule
minimum requirements for a quality control program which
ensures that a laboratory complies with criteria for the accuracy
and precision of tests in each test category and which specifies
procedures to be followed if these criteria are not met. The depart-
ment may accept a quality control program based upon state or
federal requirements for similar test categories.

(e) Records. Where a particular time period is not otherwise
specified by law; the department' may prescribe by rule for each
test category the length of time laboratory analysis records and
quality:control data specified in the laboratory’s quality control
program are to: be retained by the laboratory.

(f) Application for certification. The department shall specify
by rule the criteria:and standards to-be met by applicants for certi-
fication. A laboratory desiring to be certified for a specified test
category:shall make. applrcatron on forms provided by the depart-
ment

(). Initial certification. The department shall issue an initial
certification to a laboratory fora specrfred test category if allof the
following: conditions are met: .

1. ‘Application’. The laboratory - submrts an applrcatron
requesting-certification in‘a specified test category..

2. ‘Methodology The laboratory specifies a methodology
prescfibed or permitted under par. (b) which it intends to utilize in
conductrng tests in the specified test category.

3, ‘Accuracy If the department provides a reference sample,
the laboratory conducts a test on the sample and obtains results
which comply with the minimum crrterra for accuracy for that
specified test category.

4. ‘Quality control’. The laboratory has or agrees to 1mple-
ment a quality control program which meets minimum-require-
ments under pat. (d) for the specified test .category and which is
to commence no later than the date of certification.

*“(h) Certification period. Certification of laboratories shall be
renewed annually. A certification is valid from the date of issu-
ance.until it expires, is revoked or suspended..

(i) Suspension and revocation. After considering recommen-
dations from:the council, the department shall establish by rule
criteria-and procedures for the review and evaluation of the certifi-
cation:of laboratories-and the suspension or revocation of certifi-
cations.~ If, after-opportunity for a:contested case hearing, the
department finds that a certified laboratory materially and consist-
ently failed to comply with the criteria and procedures established
by rule, it may:suspend or revoke the certification of the labora-
tory. A person whose certification is suspended or revoked may
reapply for certification upon a showing that the person meets the
applicable criteria for certification and has corrected the deficien-
cies that led to the suspension or revocation

-(8) 'REGISTRATION PROCEDURE. - () ' Criteria. Upon aDDhca-
tron, the department shall register a laboratory if the laboratory
complies with the requirements of this.subsection, if the labora-
tory does not perform tests commercially for hire and if:

'L~ The laboratory performs tests solely on its own behalf or
on behalf of asubsidiary or other corporatron under common own-
ership-or control; or .

2. The laboratory is owned or controlled by a tunicipality or
2-or more municipalities and performs tests solely on behalf of the
municipality or municipalities.

(b) Méthodology: Testing by aregistered laboratory conducted
in' connection with a covered program shall be carried out in
accordance with sub.:(7) (b).
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(c) Reference sample testing. The department may require by
rule reference sample tests upon application and annually there-
after. If results from these tests do not meet minimum criteria
established by rule, the department may require additional refer-
ence sample testing. If the laboratory participates in a joint or split
sampling program with the federal environmental protection
agency, or otherwise obtains independent reference samples, the
department may accept those results instead of its own reference
samples.

(d) Quality control. The laboratory shall conduct self-audits
and a quality control program consistent with criteria specified by
rule by the department and based on methods and standards pre-
scribed by rule and considering criteria used by the federal envi-
ronmental protection agency, the American Society for Testing
and Mateérials, the national council on air and stream improve-
ment, the national academy of sciences or other equrvalent agency
recognized by the department. )

(e) Records. Where a particular time period is not otherwise
specified by law, the department may prescribe by rule for each
test ‘category the length of time laboratory ‘analysis records and
quality control data specified in the laboratory’s quality control
program are to be retained by the laboratory.

(f) Registration. Regrstratlon of laboratories shall be renewed
annually. A registration is valid from the date of issuance until it
expires, is revoked or suspended.

(g) -Suspension or revocation of registration. If, after opportu-
nity for a contested case hearing, the department finds that a regis-
tered laboratory has falsified results or has materially and consist-
ently failed to comply with the self—audit procedures and quality
control programs provided in par. (d), it may suspend or revoke the
registration of the laboratory. A person whose registration is sus-
pended or revoked may reapply for registration upon a showing
that the person meets the applicable criteria for regrstrauon and
has corrected the defrcrencres that led to the suspension or revoca-
tion,

(h) Certification option. A laboratory which is otherwise eligi-
ble to seek registration may elect to apply for certification under
sub. (7).

(9) Fees. The department shall promulgate by rule a gra-
duated schedule of fees for certified and registered laboratories
which are designed to recover the costs of administering this sec-

tion.
History: 19832,410; 19852 22s.11; 19SSa 295 3202(39);1985a.845.8; 1985
a. 182s. 57 1989 2 31; 1991 a 32, 39 l993a 27, 491

144.951 Groundwater protection. The department shall
comply with the requirements of ch. 160 in the administration of
any program, responsibility or activity assigned or delegated to it
by law.

- History: 1983 a. 410

144.955 Hazardous pollution prevention. (1) DEeri-
NITIONS - In this section:
" (a) “Board” means the hazardous pollution prevention board
created under s: 15.155 (5)

\ (k\ f‘ayan-hr assnvanna nla sthe plan submitted under

VJL, e lJA lA }!Av Ladv AL DB URLLALVAS -.! A
42 USC 9604 (c) (9) for the management of hazardous waste gen-
erated in this state.
© “Hazardous pollution prevention” means changes in pro-
cesses or raw materials that reduce or eliminate the use or produc-
tion of hazardous substances, toxic pollutants and hazardous
waste. “Hazardous pollution prevention” does not include incin-
eration, changes in. the manner of release of a hazardous sub-
stance, toxic pollutant or hazardous waste, recycling of a hazard-
ous substance, toxic pollutant or hazardous waste outside of the
process or treatment of hazardous substances, toxic pollutants or
hazardous waste after the completion of the process.

(d) “Hazardous waste’”” has the meaning givenins. 144.43 (2). -
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(e) “Program” means the hazardous pollution prevention pro-
gram established under s. 36.25 (30).

(f) “Release” means emission to the air, discharge to the waters
of the state or disposal on the land.
~(g) “Toxic pollutants” has the meaning given in s. 147.015
7. ' '

(1m) PROMOTION OF HAZARDOUS POLLUTION PREVENTION. In
carrying out the duties under ss. 36.25 (30) and 560.19 and this
section, the department, the department of development, the board
and the program shall promote all of the following techniques for
hazardous pollution prevention:

(a) Replacing a hazardous substance used in a process with a
substance that is not hazardous or is less hazardous.

(b) Reformulating a product so that the product is not hazard-
ous or is less hazardous upon use, release or disposal.

(c) Changing processes and equipment that produce hazardous
substances, toxic pollutants or hazardous waste.

(d) Improving operation of production processes and equip-
ment.

(¢) Reusing or otherwise reducing the demand for hazardous
substances within processes.

(2) DEPARTMENT DUTIES. The department shall do all of the
following:

(a) Designate an employe of the department to serve as hazard-
ous pollution prevention coordinator and to do all of the follow-
ing: :

1. Serve on the board,

-2 - Recommend-educational priorities to the university of
Wisconsin—extension for the program, considering volume and
toxicity of hazardous substances, toxic pollutants and hazardous
waste produced, lack of compliance with environmental stan-
dards, potential for. hazardous pollution prevention and projected
shortfalls in hazardous waste treatment or disposal facilities under
the capacity assurance plan.

3. Coordinate the department’s hazardous pollution preven-
tion efforts with those of other governmental agencies and private
groups.

4. “Provide trainitig concerning hazardous pollution preven-
tion to employes of the department.

‘(b) Identify all department requirements for repoiting on haz-
ardous pollution prevention and, to the extent possible and practi-
cal, standardize, coordinate and consolidate the reporting in order
to minimize duplication and provide useful information on haz-
ardous pollution preventlon to the board the legislature and the
public.

(c) Assistthe university of Wisconsin—extension in conducting
the education program under s. 36.25 (30). :

(d) Seek federal fundmg to promote hazardous pollution pre-
vention

(e) - Assist the board in preparing the report under sub. (3) (f).

(3) BoarD DUTIES The board shall do all of the following:

(a) Coordinate and monitor hazardous pollution prevention
activities in this state. '

(b) Af*vrse the denartment and other state agencies about the
promotion of hazardous pollution prevention.

(¢) Act on applications for grants under s. 560.19.

(d) Recommend educational priorities to the university of
Wisconsin-extension for the program, considering volume and
toxicity of hazardous substances, toxic pollutants and hazardous
waste produced, lack of compliance with environmental stan-
dards, potentral for hazardous pollution prevention and.projected
shortfalls in hazardous waste treatment or disposal facilities under
the capacity assurance. plan.

(e) ‘With the assistance of the department and the program
monitor and review the program under s. 36 25 (30) (a), the haz-
ardous pollution prevention activities of the department, and this




Electronically scanned images of the published statutes.

144.955 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION

state’s implementation of the hazardous pollution preventlon

goals in the capacity assurance plan.

(f)-With the assistance of the department and the program, pre-
pare and submit to the governor, and to the legislature under s.
13.172 (2), by March 31 of the year following a year in which the
capacity assurance plan is not revised, a report on all of the follow-
ing:

1. The program under s. 36.25 (30) (a).

2. The implementation of the hazardous pollution prevention
goals in the capacity assurance plan.

3. The hazardous pollution prevention activities of the depart-
ment.

4. The hazardous pollution prevention assessment grant pro-
gram-under s. 560.19.

5. Other hazardous pollution prevention activities in this
state.

(g) Seek private fundmg to promote hazardous pollution pre-

vention.

History: 1989 a. 325, 359; 1991 a. 32, 39; 1993 a 16.

NOTE: See 1989 Wis, Act 325, which creates this sectlon, for a declar atlon of
legislative findings and purpose.

SUBCHAPTER VIII

‘GENERAL PROVISIONS, ENFORCEMENT AND
PENALTIES

144.96 Reports:on. substances used; wastewater
fee. (1) The department shall require’by rule that all persons dis-
charging industrial wastes, hazardous substances or air contami-
nants in this state’ report the manner used, amount used and
amount discharged for each such .waste, substance or contami-
nant.  The required report shall include industrial wastes and haz-
ardous substances discharged into any sewerage system operated
by a municipality. The department may verify reports received by
field monitoring of industrial waste and other waste outfalls and
air contaminant sources.

(2) (). The department by rule shall prescribe method of anal-
ysis and form of the reports required by this section and shall
establish parameters for the pollutants on which reports are
required by this section. The pollutants for which parameters are
to be established shall mclude but are not limited to:

- 1. Hazardous substances;

2.-Air.contaminants; and

3. Elemental discharges such as mercury or cadmium which
may be toxic or hazardous when released to the environment.

(b) The départment may, by rule, establish minimum reporting
levels for: pollutants and minimum effluent volumes for which
reports are required under this section.

(3) (am) 1. There is established an annual wastewater dis-
chax ge environmental fee.

2. In fiscal year 1991-92, the fee under this paragraph shall

be paid by each person required to report a wastewater discharge

under sub. (1). In fiscal year 1991-92, the fee under this para-
graph shall be based on an administrative fee of $100 pius an addi-
tional fee, to be set by the.department by rule and to be based on
the concentration or quantity or both of pollutants discharged in
relation to the parameters established under sub. (2) ().

- 3. After June 30, 1992, the fee under this paragraph shall be
paid by each person required to obtain a permit under s. 147.02.
After June 30, 1992, the fee to-be paid by a person under this para-
graph shall beé an amount determined under a rule promulgated by
the department and shall be based on those pollutants included in
the permit under s. 147.02 that are specified by the department by
rule, the environmental harm caused by the pollutants discharged,
the quantlty of the pollutants dlscharged and the quality of the
water receiving the discharge. .
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(b) In establishing an annual discharge fee schedule under par.
(am). 1, the department shall distinguish between substances dis-
charged directly to surface waters and those discharged into land
disposal systems or publicly owned treatment works based on
their relative impacts on the quality of groundwaters and surface
waters,

“(ecm) 1. Except as provided in subd. 2., the annual fee under
par. (am) shall be designed to generate revenues equal to 100% of
the amount appropriated under s. 20.370 (2) (ma) for wastewater
management, 50% of the amount appropriated under s. 20.370 (2)
(ma) for technical services and, of the amount appropriated under
s. 20.370 (2) (ma) for water resources management, 100% of the
amount related to surface water standards and monitoring, none
of the amount related to nonpoint source pollution control and
lakes management and 50% of the balance for the fiscal year in
which the fee is collected. v

2. In any fiscal year after fiscal year 1992-93, the department
may not charge total fees under par. (am) that exceed the total fees
that it charges under par. (am) for fiscal year 1992-93.

3. The department shall charge the fee under par. (am) so that
municipalities that are subject to the fee pay 50% of the total
charged and so that other persons who are subject to the fee pay
50% of the total chaiged.

(d) The annual fees under this section shall be paid for each
plant at which pollutants are discharged:

(4) Violators of the reporting requirements estabhshed under
sub. (1) shall forfeit not less than $200 nor more than $10,000 or
an amount double the applicable environmental fee under sub. (3),
whichever is greater, for'each offense.

(5) The department may hold hearings rélating to any aspect
of the administration of the system established under this section,
including, but not limited to, the assessment of fees against spe-
cific plants and, in connection therewith, may compel the attend-

ance of ‘witnesses and the production of evidence.

History: 1971 ¢. 125; 1973 ¢. 90; 1977 ¢. 29, 203,377; 1979 ¢. 34 ss 985n, 2102
(39) (a); 1979 c. 221 ss 634 2202 (39); Stats. 1979s.144 96,1983 a 27; 19852 29;
1987a 27;1991 a. 39, 269 1993 a 9, 16, 490.

144.965 Gifts and ‘grants. The department may accept
gifts and grants from any private or public source for any purpose
relating to its environmental quality functions and may expend or
use.such gifts and grants for the purposes for which received.

‘History: 1991 a. 39 s 2553; Stats. 1991 s. 144.965

.144.97 Financial interest prohibited. The secretary
and any other person in a position of administrative xespon31b111ty
in the department may not have a financial interest in any enter-
prise which might profit by weak or preferential administration or
enforcement of the powers and duties of the department.

History: 1979¢ 2215 621; Stats 1979s. 144.952; 1983 a 4108 74; Stats 1983
5.144.97

144.975 Hearings; procedure; review. The depart-
ment shall hold a public hearing relating to alleged or potential
environmental pollution upon the verified complaint of 6 or more
citizens filed with the department. The complaint shall state the
name and address of a person within the state authorized to receive
service of answer and other papers in behalf of complainants The
department may order the complainants to file security for costs
in a sum deemed to be adequate but not to exceed $100. within 20
days after the service upon them of a copy of the order and all pro-
ceedings on the part of the complainants shall be stayed until the
security is filed. The department shall serve a copy of the com-
plaint and notice of the hearing upon the alleged or potential pol-
luter either personally or by registered mail directed to the last—
known post=office address at least 20 days priorto the time set for
the hearing. The hearing shall be held not later than 90 days after
the filing of the complaint. The respondent shall file a verified
answer to the complaint with the department and serve a copy on
the person designated by the complainants not later than 5 days
pnor to the date sét for the heating; unless'the time for answering
is extended by the department for cause shown. ‘For. purposes of
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any hearing under this section the hearing examiner may issue
subpoenas and administer oaths. Within 90 days after the closing

of the hearing, the department shall make and file its findings of -

fact, conclusions of law and order, which shall be subject to
review under ch. 227, If the department determines that any com-
plaint was filed maliciously or in bad faith it shall issue a finding
to that effect and the person complained against is entitled to
recover the expenses of the hearing in a civil action. Any situa-
tion, project or activity which upon continuance or implementa-
tion would cause, beyond reasonable doubt, a degree of pollution
that normally would require clean-up action if it already existed,
shall be considered potential environmental pollution. This sec-
tion does not apply to any part of the process for approving a feasi-
bility report, plan of operation or license under s. 144.44 .or
144.64.. . o N

History: 1979 ¢.176;1979.¢ 221's 633; Stats. 1979 s 144 975;1981c. 374,403.

144.976 Investigation of alleged water withdrawal
violations. (1) Any 6 or more résidents of this state may peti-
tion for an investigation'of a withdrawal, as defined under s.
144.026 (1) (m), alleged to be in violation of s. 144.026 (3) (), in
violation of a condition, limitation or restriction of a permit or
approval issued in conformance withs. 144.026 (6) (a) or in viola-
tion of any rule promulgated under s. 144.026 (3) (a) or (4) to (6)
by submitting to the department a petition identifying the alleged
violator and setting forth in detail the reasons for believing a viola-
tion occurred. The petition shall state the name and address of a
person in this state authorized to receive service of answer and
other papets on behalf of the petitioners and the name and address
of a person authorized to appear at a hearing on behalf of the peti-
tioners.

(2) Upon receipt of a petition, the department shall do one of
the following:

(a) If the department determines that the allegations are true,
order the alleged violator to take whatever action is necessary to
achieve compliance with the statute, rule, condition, limitation or
restriction.

(b) Conduct a contested case hearing on the allegations of the
petition. Within 60 days after the hearing, the department shall
either dismiss thé petition or notify the alleged violator of its find-
ing that the allegations are true and order the alleged violator to
take whatever action is necessary to achieve compliance with the
statute, rule, condition, limitation or restriction.

(d) If the department determines that the allegations are untrue
or that the petition was filed maliciously or in bad faith, dismiss
the petition without holding a hearing.

(3) Any person who maliciously or in bad faith files a petition
under sub. (1) is liable for attorney fees and damages or other
appropriate relief to the person that is the subject of the petition.

History: 1985 a. 60.

144.977 Remedies; water withdrawal violations.
Any person who makes a withdrawal, as defined under s. 144.026
(1) (m), in violation of s. 144.026 (3) (a), in violation of a condi-
tion, limitation or restriction of a permit or approval issued in con-
formance with s. 144.026 (6) (a) or in violation of any rule promul-
gated under s. 144.026 (3) (a) or (4) to (6) is liable to any person
who is adversely affected by the withdrawal for damages or other
appropriate relief. Any person who is or may be adversely
affected by an existing or proposed withdrawal, as defined under
s. 144.026 (1) (m), which is in violation of a condition, limitation
or restriction of a permit or approval issued in conformance with
s. 144.026 (6) (a) or in violation of any rule promulgated under s.
144.026 (4) to (6) may bring an action in the circuit court to
restrain or enjoin the withdrawal.

History: 1985 a. 60.

144.98 Enforcement; duty of department of justice;
expenses. The attorney general shall enforce this chapter,
except ss. 144.421 and 144.422, and all rules, special orders,
licenses, plan approvals and permits of the department, except
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those promulgated or issued under ss. 144.421 and 144.422. The
circuit court for Dane county or for any other county where a-
violation occurred in whole or in part has jurisdiction to enforce
this chapter or the rule, special order, license, plan approval or per-
mit by injunctional and other relief appropriate for enforcement.
For purposes of this proceeding where this chapter or the rule, spe-
cial order, license, plan approval or permit prohibits in whole or
in part any pollution, a violation is deemed a public nuisance. The
expenses incurred by the department of justice in assisting with
the administration of this chapter shall be charged to the appropri-

ation made by s. 20.370 (2) (ma).
History: 1975 ¢ 395.734;1979 c. 34 5. 985g; 1979 ¢. 221; Stats. 1979s.144.98;
1981 ¢. 374; 1989 a. 284; 1993 a. 243, ,
The provision that the violation of an order prohibiting pollution constitutes a pub-
lic nuisance does not mean that there is no nuisance until an order is issued. State v
Dairyland Power Coop 52 W (2d) 45, 187 NW (2d) 878

144.99 Penalties. Any person who violates this chapter,
except ss. 144.30 to 144,426, 144.48 (4) (b), 144.941 to 144 944
and 144.96 (1), or any rule promulgated or any plan approval,
license or special order issued under this chapter, except under
those sections, shall forfeit not less than $10 nor more than $5,000,
for each violation. Each day of continued violation is a separate
offense. While the order is suspended, stayed or enjoined, this

penalty does not accrue.
History: 1979 ¢ 345.987m; 1979 ¢ 221; Stats 1979s 144 99; 1989 a. 336; 1991
a 262, 300, 315

144.992 Environmental assessments. (1) If a court
imposes a fine or forfeiture for a violation of a provision of this
chapter, ch. 147 or 162 or's. 146.20 or a rule or order issued under
this chapter, ch. 147 or 162 or s. 146.20, the court shall impose an
environmental assessment equal to 10% of the amount of the fine
or forfeiture.

(2) If a fine or forfeiture is suspended in whole or in part, the
environmental assessment shall be reduced in proportion to the
suspension.

(3) If any deposit is made for an offense to which this section
applies, the person making the deposit shall also deposit a suffi-
cient amount to include the environmental assessment prescribed
in this section. If the deposit is forfeited, the amount of the envi-
ronmental assessment shall be transmitted to the state treasurer
under sub. (4). If the deposit is returned, the environmental
assessment shall also be returned.

(4) The clerk of the court shall collect and transmit to the
county treasurer the environmental assessment and other amounts
required under s. 59.395 (5). The county treasurer shall then make
payment to the state treasurer as provided in 5. 59.20 (5) (b). The
state treasurer shall deposit the amount of the assessment in the

environmental fund.
History: 1991 a. 39; 1993 a 27, 458

144.995 Uniform transboundary pollution recipro-
cal access act. (1) DEerINITIONS. In this section:

(a) “Person” means an individual person, corporation, busi-
ness trust, estate, trust, partnership, association, joint venture,
government in its private or public capacity, governmental subdi-
vision or agency, or any other legal entity.

(b) “Reciprocating jurisdiction” means a state of the United
States of America, the District of Columbia, the Commonwealth
of Puerto Rico, a territory or possession of the United States of
America, or a province or territory of Canada, which has enacted
this section or provides substantially equivalent access to its
courts and administrative agencies

(2) ForuM An action or other proceeding for injury or threat-
ened injury to property or person in a reciprocating jurisdiction
caused by environmental pollution originating, or that may origi-
nate, in this jurisdiction may be brought in this jurisdiction.

(3) RIGHT TO RELIEF A person who suffers, or is threatened
with, injury to his or her person or property in a reciprocating juris-
diction caused by environmental pollution originating, or that
may originate, in this jurisdiction has the same rights to relief with
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respect to the injury or threatened injury, and may enforce those
rights in this jurisdiction as if the injury or threatened injury
occurred in this jurisdiction.

(4) ArpLICABLE LAW. The law to be applied in an action or
other proceeding brought pursuant to this section, including what
constitutes “environmental pollution”, is the law of this jurisdic-
tion excluding choice of law rules. Nothingin this section restricts
the applicability of federal law in actions in which federal law is
preemptive. Nothing in this section determines whether state law
or federal law applies in any particular legal action.

(5) EqQuaLITY OF RIGHTS This section creates no substantive
rights of action beyond those available under other law in this state
and does not accord a person injured or threatened with injury in
another jurisdiction any rights superior to those that the person
would have if injured or threatened with injury in this jurisdiction.

(6) RIGHT ADDITIONAL TO OTHER RIGHIS The right provided
in this section is in addition to and not in derogation of any other
rights, except that no action or proceeding for injury or threatened
injury to property or person in another jurisdiction caused by envi-
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ronmental pollution originating, or that may originate, in this

jurisdiction may be brought in this jurisdiction unless the right to

relief is provided under this section.

(7) WAIVER OF SOVEREIGN IMMUNITY. The defense of sover-
eign immunity is applicable in any action or other proceeding
brought pursuant to this section only to the extent that it would
apply to a person injured or threatened with inijury in this jurisdic-
tion.

(8) ExcrusioN This section does not apply to any action or
other proceeding for injury or threatened injury to property or per-
son caused by a publicly owned treatment work operated under a
permit for the discharge of pollutants issued by the department
under s. 147.02.

" (9) 'UNIFORMITY OF APPLICATION AND CONSTRUCTION This sec-
tion shall be applied and construed to carry out its general purpose
to make uniform the law with respect to the subject of this section
among jurisdictions enacting it.

(10) TitLE. This section may be cited as the “uniform trans-
boundary pollution reciprocal access act”.

History: 1985a 291; 1987 a. 403; 1993 a. 16.
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