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water supply,, sewerage or water system- or sewage and refuse
disposal plant.

(9m) "Person" means an individual, owner, operator', corpo-
ration, limited liability, company, partnership, association, munic-
ipality, interstate agency, state agency or federal agency,

((10) "Pollution" includes contaminating or rendering unclean
or' impure the waters of the state, or making the same injurious to
public health, harmful for commercial or recreational use, of dele-
terious to fish, bird, animal or plant life,

(11) "Refuse" means all matters produced from industrial or
community life, subject to decomposition, not defined as sewage..

(12) "Secretary" means the secretary of natural resources,
(13) "Sewage" means the water carried wastes created in and

to be conducted away from residences, industrial establishments,
and public buildings as defined in s 10101 (2), with such surface
water or groundwater as may be present ..

(14) "Sewerage system" means all structures, conduits and
pipe lines by which sewage is collected and disposed of, except
plumbing inside and in connection with buildings served, and ser-
vice pipes from building to street main .

(15) "Solid waste" means any garbage, refuse, sludge from a
waste treatment plant, water supply treatment plant or air pollu-
tion control facility and other discarded or salvageable materials,
including solid, liquid, semisolid, or contained gaseous materials
resulting from industrial, commercial, mining and agricultural
operations, and from community activities, but does not include
solids or dissolved material in domestic sewage, or solid or dis-
solvedmaterials in irrigation return flows or industrial discharges
which ate point sources subject to permits under ch.147, or source
material, as defined in s 254,31 (10), special nuclear mate rial, as
defined in s . 254,31 (11), of by-product material, as defined in s.:
254.31 (3).

(17) "System or plant" includes water and sewerage systems
and sewage and refuse disposal plants .

(18) "Wastewater" means all sewage .
v F • . . ^u.. . .(M19"f "V ta,. t2i's of, thel.e . . state" includes: thoS .°e portionstinn..S of Lake

Michigan and Lake Superior within the boundaries of Wisconsin,
and all rakes, bays, rivers, streams, springs, ponds, wells,
impounding reservoirs, marshes, watercourses, drainage systems
and other surface water or groundwater, natural or artificial, pub-
lic or private, within the state or its jurisdiction .

(20) "Water supply" means the sources and their surroundings
from which water is supplied for drinking or domestic purposes .

(21) "Waterworks," or "water system" means all structures,
conduits and appurtenances by means of which water is delivered
to consumers except piping and fixtures inside buildings served,
and service pipes from building to street main

Hi s tory: 1 97 1 c. 185 s 7 ; 1975 c 197 ; 1979 c . 34 ss 9'72 dg to 972e, 978k ; 1979
c. 221 ; 1 98 1 c 374 ; 1 983 a 36, 1 89 ; 1987 a 403 ; 1993 a 27, 112 . „

DEFINITIONS

144 .01 Definitions . In this chapter, unless the context
requires otherwise :

(1) "`Air, pollution" means the presence in the atmosphere of
one or more air contaminants in such quantities and of such dura-
tion as is or tends to be injurious to human health or' welfare, ani-
mal or- plant life, or property, or, would unreasonably interfere with
the enjoyment of life or property .

(2) "Department" means the department of natural resources .

(3) "Environmental pollution" means the contaminating or
rendering unclean or impure the air, land or waters of the state ; or
making the same injurious to public health, harmful for commer-
cial or recreational use, or deleterious to fish, bird, animal or plant
life .

(4) "Garbage" means discarded materials resulting from the
handling ; processing, storage and consumption of food .

(4m) °"Hazardous substance" means any substance or combi-
nation of`substances including any waste of 'a solid, semisolid, liq-
uid of gaseous form which may cause or significantly contribute
to an increase in mortality or an increase in serious irreversible or
incapacitating reversible illness or which may pose a substantial
present or :potential hazard to human health or the environment
because of its quantity, concentration or physical, chemical or
infectious characteristics : ; This term includes, but is not limited to,
substances which are toxic, corrosive, flammable, irritants, strong
sensitizers or explosives as determined by the department

(5) "Industrial wastes" include liquid or other wastes resulting
from anyy process of'industty, manufacture, trade or- business or the
development of any natural resource .

(6) "Municipality" means any city, town, village, county,
county utility district, town sanitary district, public inland lake
protection and rehabilitation district or metropolitan sewage dis-
trict,

(7) --ivonproiii-sharing corporation" means a riaristock cor-
poration organized under eh : 181 ofcorresponding prior general
corporation laws

(8) "Other' wastes" include all other substances, except indus-
trial wastes and sewage, as the latter term is defined ins . 144 :01,
which pollute any of the surface waters of the state The term also
includes "unnecessary siltation" resulting from operations such as
the washing of vegetables or raw' food products, gravel washing,
stripping of lands for development of subdivisions, highways,
quarries and gravel pits, mine drainage, cleaning of 'vehicles or
barges or gross neglect of`land erosion :

(9) "Owner" means the states county, town, town sanitary dis-
trict, city, village, `metropolitan sewerage district, corporation,
firm, company, institution or individual owning or operating any
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where the potential uses of water are in conflict, ; water quality
standards shall be interpreted to protect the general public interest. .

2 . In adopting or revising any water quality criteri a for the
waters of' the state or any designated portion ther 'eof',, the depart-
ment shall do all of the following :

a At least annually publish and provide public notice of water
quality cri teri a to be adopted, revised or reviewed in the following
,yearr

b . Consider information reasonably available to the depart-
ment on the likely social, economic, energy usage and environ-
mental costs associated with attaining the criteria and provide a
description of the economic and social considerations used inthe
establishment of ' the cr i ter i a ,

c . Establish criteria which are no more stringent than reason-
ably necessary to assure attainment of the designated use for the
water bodies in question.."

d . Employ reasonable statistical techniques, where approp t i-
ate, in interpreting the relevant water quality data .a

e . Develop a technical support document which identifies the
scientifi c data utilized, the margin of safety applied and any facts
and interpretations of those data applied in deriving the water
quality criteria, including the persistence, degradability and
nature and effects of each substance on the designated uses, and
which provides a summary of the information considered under
this paragraph .

3. Subdivision 2 : does not apply to rules promulgated under
this paragraph by the department for- any substance before
November 10, 1987. :

4 By April 1,1989, 'the department shall review, in accord-
ance with subd. 2 . ; and as necessary revise all water- quality crite-
ria, except those f'or ' dissolved oxygen, temperature, pH and
ammonia, adopted ` under this paragraphbefore November 10,
1987 .

S. The department shall comply with this paragraph with
respect to all wate r quality criteria adopted or revised after
November 10, 1987 ..

(c) The department may issue general orders, and adopt rules
applicable throughout .t the state for the construction, installation,
use and operati on of practicable and available systems ; methods
and means for preventing and abating pollution of the waters of
the state Such general orders and rules shall be issued only after-
an 'opportunity to be hear d thereon has been afforded to interested
parties,

(d) L. The department may issue special orders directing par-
ticular owners to secure such operating results toward the cont r ol
ofpollution of the waters of' the state as the department prescribes,
within a specified time 'Pending efforts to comply with any order,
the department may permit continuance" of'' operations on such
conditions as it prescribes : If any owner cannot comply with an
order' within the time spec ified, the owner may, before the date set
in the order ; petition the department to modify the order. . - The
department may modify the order; specifying in writing the rea-
sons therefor. If ' any order is not complied with within the time
period specified, the department shall immediately notify the
attorney general of this fact . . Within 30 days thereafter, the attor-
neygeneral shall forthwith commencee an action under s .. 144.98 .

2,1 The department may, issue temporary emergency orders
without prior hearing when the department determiness that , the
protection of' the public health necessitates such immediate action .
Such emergency orders shall, take effect at such time as the depart-
ment determines . . As soon as is practicable, the department shall
hold a public hear i ng after which if may modify or rescind the tem-
porary emergency. order or issue a special order under subd 1 :

(e) No . wells shall be constructed ; installed or operated to with-
draw, water from underground sources for any purpose where the
capacity and rate of withdrawal of all wells on one property is in
excess of 100,000 gallons a day without first obtaining the
approval of the department .. .If s , 144„026 applies to the proposed
construction, the application shall comply with s 144,026 (5) (a) .

144.02 Sanitary survey. (1) The department is autho-
rized to act with the U .S . geological survey in determining the san-
itary and other conditions and nature of the natural water supplies
of'the state of Wisconsin, such water survey to have for its objects :

(a) To determine the nature and condition of the unpolluted
natural water supplies of the state . .

(b) To determine to what extent the natural waters are being
contaminated by sewage from cities, villages andd towns . .

(c) To determine to what extent the natural waters are being
polluted by,industrial wastes, and in what way these wastes might
be utilized for beneficiall purposes . .'

(e) To assist in determining the best source of water supplies
(2) The department is hereby empowered and instructed to

make thee necessary rules and regulations, in conjunction with the
U.SS geological department, to carry this section into effect .

Hi story: 1971 c, 1 64; 1993 a 246 .

144.025 Department of natural resources-water
resources . . (1) STATEMENT OF POLICY AND PURPOSE. The
department of natural resources shall serve as the central unit of
state government to protect, maintain and improve the quality and
managementt of the waters of'the state, ground and surface, public
and private Continued pollution of the water's of the state has
arousedd widespread public concern. It endangers public health
and threatens the general welfare A comprehensive action pro-
gram directed at all present and potential sources of water pollu-
tion whether home, farm, recreational, municipal, industrial or
commercial is needed to protect human life and health, fish and
aquatic life, scenic and ecological values and domestic, munici-
pal, recreational, industrial, agricultural and other uses of water
The purpose of'this section is to grant necessary powers and to
organize a comprehensive program under a single state agency for-
the enhancement of the quality management and protection of all
waters of'the state, ground and surface, public and private . To the
end that these vital purposes mayy be accomplished, this section
and all rules and orders promulgated under this section shall be
liberally construed in favor of'the policy objectives set forth in this
section . In order to achieve the policy objectives of'this section,
it is the express policy of the state to mobilize governmental effort
and resources at all levels, state, federal and local, allocating such
effort and resources to accomplish the greatest result for the peo-
ple of the state as a whole„ Because of the importance of Lakes
Superior and Michigan and Green Bay as vast water resource res-
ervoirs, ..water, quality standards for those rivers emptying into
Lakes Superior and Michigan and Green Bay shall be as high as
is practicable.

(2) POWERS AND DUTIES. (a) The department shall have gen-
eral supervision and control over the water's of the state .. It shall
carry out the planning, management and regulatory programs nec-
essary for implementing the policy and purpose of this chapter .
The department also shall formulate plans and programsfor the
prevention and abatement of water pollution and for the mainte-
nance and improvement of water quality.

(b) 1 .. The department shall promulgate rules setting standards
of: water quality to be applicable to the waters of the state, recog-
nizing that-diff'er'ent standards may be required for different waters
or portions thereof' . . Water quality standards shall consist of the
designated uses of the waters or portions thereof' and the water'
quality criteria for those waters based upon the designated use . .
Water quality standards shall protect the public interest,, which
include thee protection of the public health and welfare and the
present and prospective future use of such waters for public and
private water supplies, propagation offish and aquatic life and
wildlife, domestic and recreational purposes and agricultural,
commercial,, industrial and other legitimate uses . . In all cases

SUBCHAPTER II

WATER AND SEWAGE
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If' the department finds that the proposed withdrawal will
adversely affect or reduce the availability of water to any public
utility in furnishing water to or for the public or does not meet the
grounds for approval specified under s 144 026 (5) (d), if applica-
ble, it shall either - withhold its approval or grant a limited approval
under which it imposes suchh conditions as to location, depth,
pumping capacity, rate of flow and ultimate use so that the water
supply of any public utility engaged in furnishing water to or for
the public will not be impaired and the withdrawal will conform
to the requirements of' s . 144. . 026, if ' applicable. The department
shall require each person issued an approval under this paragraph
to report that person's volume and rate of withdrawal, as defined
under s 144,026 (1) (m), and that person's volume and rate of
water loss, as defined under s . 144 026 (1) (L), if any, in the form
and at the times specified by the department . The department may
issue general or special orders it considers necessary to ensure
prompt and effective administration of ' ihis paragraph .

(f) The . depaitment shall make investigations and inspections
to insure compliance with anyy general or special order, or rule
which it issues . . In the exercise of this power the department may
require the submission and approval of plans for the installation
of systems and devices for handling, treating or disposing of any
wastes..

(g) The department may conduct scientific experiments,
investigations, waste tr eatment demonstrations and research on
any matter under its jurisdiction . . It may establish pilot plants, pro-
totypes and facilities in connection therewith and lease or pur-
chase land . or equipment ..

(h) The department,, upon request, shall consult with and
advisee owner's having installed or about to install systems or
plants, as to the most appropriate water supply and the best
method of providing for its pur i ty, or as to the best method of dis-
posing of wastewater, including operations and maintenance, tak-
ing into consideration the future needs of the community for
protection of its water supply . The department shall not be
required to prepare plans;

(i) The department shall supervise ' chemical treatment of
waters for the suppression of algae, aquatic weeds, swimmers'
itch and other nuisance-producing plants and organisms It may
purchase equipment and may make a charge for the use of the
same and for materials furnished, together with a per diem charge
for any services performed in such work . The charge shall be suf-
ficient to reimburse the department for the use of the equipment,
the actual cost of materials furnished, and the actual cost of ' the ser-
vices rendered.

(j) The department may enter- into agreements with the respon-
sible authorities of other states, subject to approval by the gover-
nor ; relative to methods, means and measures to be employed to
control pollution of any interstate streams and other ' waters and to
carry out such agreement by appropr i ate general and special
orders.. This power shall not be deemed to extend to the modifica-
tion ofany agreement with , any other state concluded by direct leg-
islative act, but, unless otherwise expressly provided, the depart-
ment shall be the agency for the enforcement of any such
legislative agreement.

(k) The department may, under s . 254. . 59, order or cause the
abatementt of any nuisance affecting the waters of the state,

(L) The department shall promulgate rules establishing an
examining program for the certification of operators of water-
works, wastewater treatment plants and septage servicing vehi-
cles operated under a license issued under s 146 20 (3), setting
such standards as the department finds necessary to accomplish
the purposes of this chapter, including requirements for continu-
ing education The department may charge applicants a fee for
certification All moneys collected underr this paragraph for the
certification of operators of waterworks, wastewater treatment
plants and septage se r vicing vehicles shall be credited to the
appropriation under s . 20, 370 (2) (bL) No person may operate a
waterworks,, wastewater treatmentt plant or septage servicing
vehicle without a valid certificate issued under this paragraph .

(q) The department may prohibit the installation or use of ' sep-
tic tanks in any area of the state where the department finds that
the use of septic tanks would impair water quality . . The depart-
ment shall prescribe alternate methods for waste treatment and
disposal in such prohibited areas .

(r) If' the department finds that a system or plant tends to create
a nuisance or menace to health or comfort, it shall order the owner
or the person in . charge to secure such operating results as the
department prescribes, within a specified time . If the order is not
complied with, the department may order designated changes in
operation, and if' necessary, alterations or extension to the system
or plant, or a new system or plant . . It the department finds that the
absence of a municipal system or plant tends to create a nuisance
or menace to health or comfort, it may order the city, village, town
or town sanitary district embracing.the area where such conditions
exist to prepare and file complete plans of 'a corrective system as
provided by s . 144 . 04, and to construct such system within a speci-
fied time .

(s) In cases of noncompliance withh any order issued under par
(d), (r) or (u), the department mayy take the action directed by the
order, and collect the costs thereof from the owner to whom the
order was directed The department shall have all the necessary
powers needed to carry out this paragraphh including powers
granted municipalities under ss 66,076 and 66,20 to 66..26 . I t
shall also be eligible for financial assistance under ss . 144 . 21 .,
144 24, 144 241 and 144,2415

(t) The department may establish, administer and maintain a
safe dr i nking water program no lesss stringent thann the require-
ments of' thesafe drinking water act of 1974, PL 93-523, 88 Stat .
1660:

(u) Under the procedure specified in par . (v), the department
may do any of the following:

1 . Order or cause the abatement of pollution which the depart-
ment, in consultation with the department of agriculture, trade and
consumer, protection if the source. is agricultural, has determined
to be significant and caused by a nonpoint source, as defi ned in s .
144 25 (2) (b), including pollution which causes the violation of
a water qualityy' standard, pollution. which••iiU t:C, .̂ hirh significantlyn:flrantly impairs
aquatic habitat or organisms, pollution which restricts navigation
due to sedimentation, pollution which is deleter ious to human
health or pollution which otherwise significantly impairs water
quality, except that under' this subdivision the department may not
order or cause the abatement of any pollution caused primarily by
animal waste or of pollution from an agr i cultural source that is
located in a pr iority watershed or ' priority lake area unless the
source is designated as a critical site in a priority watershed or pri-
ority lake plan under s . 144 25 (5m) or a modification to such a
plan unde r s 144 25 (Ss) ..

2. If it provided notice under s . 144 25 (5w), order the owner
or operator of 'a source that is designated as a critical site in a prior-
ity watershed or priority lake plann under s . 144 25 (Sm) or in a

The department may suspend or revoke a certificate issued under
this paragraph for a violation of any statute or rule relating to the
operation of a waterworks or ' wastewater treatment plant or to sep-
tage servicing, for failure to fulfill the continuing education
requirements or as provided under s 145.245 (3) The owner of
any wastewater treatment plant shall be, or shall employ, an opera-
tor certified under' this paragraph who shall be responsible for
plant operations, unless the department by rule provides other-,
wise , In this paragraph , "wastewater treatment plant" means a
system or plant used to treat industr ial wastewater, domestic
wastewater or any combination of industrial wastewater and
domestic wastewater.

(m) Orders issued by the department shall be signed by the per-
son designated by the board .

(p) Beginning January 1, 1967, any provision of the state
plumbing code which sets specifications for- septic tanks and their
installationn shall be void unless it has been approved by the depart-
ment. -
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b : The abatement action required by the order does not
involve a capital expenditure

c If' the nonpoint source is agricultural; the department pro-
vides a copy of the temporary emergency order to the department
of agr i culture, trade and consumer protection and to the land con-
servation committee created under s : 92,06 in every county in
which the nonpoint source is locatedd

d. As soon as practicable after issuing the temporary emer-
gency order, the department issues a written notice of intent to
issue an order under ' subds : 1 and 2 , or rescinds the temporary
emergency older

(w) 1 . Except as provided in subd . 3 . , if the department issues
a notice under par .. (v) 1 .. b . , the source is agricultural and no land
conservation committee disapproves the proposed order under
par( (v) lm; the owner or operator of the critical site may obtain
a review ofthe proposed order by filing a written request with the
land and water ' conservation board within 60 days after the expira-
tion of the time limit under par. (v) lm . If' the land conservation
committee of any county in which a source is located disapproves
of 'a proposed order under' par. (v) 1 m ,the department may obtain
a review of that disapproval by f'iling ' s written request with the
land and water ' conservation board within 60 days after receiving
the decision ofthe land conservation committee . .

2 . . The owner or operator of 'a critical site may request a con-
tested case hearing under ch . 227 to review the decision ofthe land
and water conservation board under subd ' i : by filing a written
request with the department within 60 days after receiving an
adverse decision of the land and water conservation board

3 . The owner or operator of a critical site who obtains review
ofthe cr i tical site determination under any or all of the review pro-
ceduces in s. 144 25 (7) may not obtain review of a proposed' order
under this paragraph .

(6) Personnel of all state agencies shall report any evidence of
water pollution found by them to the department . .

(7) Any owner or other person in interest may secure a review
ofthe necessity for and reasonableness of any order ofthe depart-
ment under this section in the following manner :

(a) They shall fi rst fi le with the department a verified petition
setting forth specifically the modification or change desired in
such order. . . Such petition must be fi led within 60 days of the issu-
ance of the orders sought to be reviewed Upon receipt of such a
petition the department shall order a public hearing thereon and
make such further investigations as it shall deem advisable Pend-
ing such review and hearing, the department may suspend such
orders under , terms and conditions to be f ixed by the department
on application of any such petitioner. . The department shall affi rm,
repeal or change the :e older, in question within 60 days after the
close of the hearingg on the petition,

(b) The determination of the department shall be subject to
review as provided in ch 227 ..

History : 197Yc, 307;1973 c.243 ; 11975c . 349 ; 1977c.29,418; 1979 c 34 ss . 97 2f'
to 972m, 2102 (39) (d), (8) ;1979 c 89,176,17 ' 7 ;1981 c. 374 s . 131 ;. 1985 a . 60 ; 1987
a , 27, 60, 297, 399, 403 ;1989 a . 31, 366 ;1991 a 39 ;1993 a . 16, 2 7 , 166;1993 a . 49 1
s 21s

The supreme court adopts the so-called American rule for liability on use of under-
ground waters. State v. Michels Pipeline Construction, Inc . 63 W (2d) 278, 217 NW
(2d) 339 '; 219 NW (2d) 308 .. .'
Supplying of water to its inhabitants by a municipality is not a proprietary function

immune from the provisions of ch. 144, because the protection of public health is a
matter of statewide concern over which the legislature may exercise its pol ice pow-
ecs to insure a healthful water supply. See note to 66. . 065. Village of Sussex v Dept
of Namcal Resources ; 68 W (2d) 187; 228 NW (2d) 173

Department is authorized, not required, to set standards for sewer extension
approvals and may process sewer extension applications on a case by case basis under
(2) (e) Wis: Environmental Decade v . DNR, 82 W (2d) 97, 260 NW (2d) 6 '74 :

Madison's power to forbid chemical treatment of Madison lakes was withdrawn
by (2) (i): ; Wis ,, . Environmental Decade, Inc v DNR, 85 W (2d) 518,271 NW (2d)
69 (1978) , _

The department of natural resources has the authority to order a municipality to
construct a public water supply under (2) (r) upon a finding 'that the absence of a pub-
licwater supply constitutes a nuisance or menace to health or comfort; even though
the electors of the municipality voted against construction ids referendum . . 60 Atty
Gen 523

A municipality has no jurisdiction over chemical treatment of waters to suppress
aquatic nuisances , The department is granted statewide supervision over aquatic nui-

modification to such a plan under s . 144,25 (5s) to implement best
management practices, but not with respect to any pollution
caused primarily by animal waste ,

(v) 1 . a .. If' the department determines that it is authori zed to
issue an order under par'.. (u) 1 to abate pollution caused by a non-
point source, the department shall send a written notice of intent
to issue the order to abate the pollution to the person whom the
department determines to be responsible for, the nonpoint source ,

b . If the department determines under par. (u) 22 that an owner
or operator is required to implement best management practices
in a priori ty watershed or priority lake area, the department shall
send a wr itten notice of intent to issue an order to implement the
designated best management practices to the owner or operator ~

c . The notice of intent to issue an order shall describe the
department's findings and intent, and shall include a date by which
that person is required to abate the pollution or implement the best
management practices . That date shall be at least one year after
the date of the notice unless the department determines that the
pollution is causing or will causesevere water quality degradation
that could be mitigated or prevented by abatement action taken in
less than one ,year. In its determination under this paragraph, the
department shall consider the nature of the actual or , potentiall
damage caused by the pollution and the feasibility of measures to
abatee thatt pollution

I m, If the nonpoint source that is the subject of 'a notice under
subd 1 . . is agricultural, the department shall send the notice to the
land conservation committee created under s 92 06 of any county
in which the source is located . If ' the notice is issued under subd.
1 , b . , the land conservation committee may disapprove issuance
of an order within 60 days after the department issues the notice
of intent to issue the order.

2 . If' the nonpoint source which is the subject of 'a notice under'
subd . 1 ,, is agr icultural, the department shall send the notice to the
department of agriculture, trade and consumer- protection . The
department of agriculture, trade and consumer protection shall do
all of the following:

a. Upon receipt of the notice and in cooperation with the land
conservation committee, provide to the person whom the depart-
ment has determined to be responsible for the nonpoint source
under par. (u) 1 a listing of management practices which, if ' fol-
lowed, would 'reduce pollution to an amount determined to be
acceptable by the department, in consultation with either the
department of agiicultura; trade and consumer protection or the
land conservation committee .. The list shall, with reasonable lim-
its, set forth all 'of the options which are available to the person to
reduce pollution to that amount of pollution .. The department of
agriculture, : trade and consumer protection shall provide to each
person receiving a notice an explanation of financial aids and

;technical assistance which may be available to the person for the
abatement of pollution or the implementation of best ; management
practices from the department of agriculture, trade and consumer
protection under s.. 92,14 and from other sources

b Issue : a report to the department withinn one year after the
date of the noticee describingg the actions taken by the person
receiving the ' notice andd a recommendation as to whether the
department should issue an order to abate the pollution . or imple-
ment the best management practices , Notwithstanding subdy, l .,
the department may not issue an order until the department
receives that report ; unless ; the department determines that the
pollution is causing or will cause severe water quality degradation
which could be mitigated or prevented by abatement action taken
in less than one year and unless the department of agriculture,
trade and consumer protection files a concurring determination in
writing with the department within 30 days after, receiving notice
of the department's determination..

3 . The department may issue a temporary emergency order
prior to issuing anotice :under subd. 1 . if all ofthe following apply :

a . . The department determines that the pollution is causing or
will cause severe water quality degradation .
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(g) "Interbasin diversion" means a transfer of the waters of' the
state from either the Great Lakes basin or the upper Mississippi
ci vet basin to any other basin ..

(h) "International ; j oint commission" means the commission
established by the boundary water ' agreement of 1909 between the
United States and Canada.

(i) "Person" has the meaning given in s . 144,01 (9m) and also
includes special purpose districts established under s .. 66 .. 072,
other states and provinces and political subdivisions of other
states and provinces .

(j) "Upper Mississippi river basin" means the watershed of the
Mississippi river upstream from Cairo, Illinois .

(k) "Upper :Mississippii ri ver region" means the geographic
region composed of the states of Illinois, Iowa, Minnesota, Mis-
souri and Wisconsin .

(L) "Water loss" means a loss of water from the basin from
which it is withdrawn as a result of interbasin diversion or con-
sumptive use or both

(m) "Withdrawal" means the removal or taking of water ' from
the waters of the state .

(2) AGGREGATION OF MULTIPLE WITHDRAWALS (a) In calculat-
ing the total amount of an existing or proposed withdrawal for pur-
poses of determining the applicability of sub .. (3), a person shall
include all separate withdrawals which the person makes or pro-
poses to make for a single use or for related uses . .

(b) In calculating the total amount of an existing or proposed
water loss for purposes of determining the applicability of sub . .
(4), a person shalll include all separate interbasin diversions and
consumptivee uses, or combinations thereof ', which the person
makes or proposes to make for a single use or for related uses . .

(3) REGISTRATION REQUIRED. . (a) 1 .. Except as provided in paT', .
(b), any person who, on January 1, 1986, is making a withdrawal
averaging more than 100,000 gallons per day in any 30-day
period shall register the withdrawal with the department before
July 1, 1987 :

2 . . Except as provided in par . (b), any person who, on or after
January 1, 1986, proposes to begin a withdrawal that will average
more than 100,000 gallons per day in any 30-day period shall reg-
isterthe proposed withdrawall with the department . .

(am) A registration under par . (a) shall contain a statement of
and supporting documentationn for all of the following :

1 . . . The source of' the proposed or existing withdrawal .
2 `- The location of any discharge or return flow.
3 . The location and nature of ' the proposed or ' existing water-
;use,
4, The actual or estimated average annual and monthly vol-

umes and rates of withdrawal
5 . The actual or estimated average annual and monthly vol-

umes and rates of water loss from the withdrawal.
(b) Paragraph (a) does not apply to any of the following.

1 . A person making a withdrawal who has been issued an
app roval and, as a condition of' the approval, is reporting the vol-
ume and rate of witfidrawal and, if applicable, the volume and rate
of water loss from the withdrawal to the department or, if ' the per-
son is a public utility, to the public service commission . .

2 . A person who is required to comply with sub .. (4) before
beginning the proposed withdrawal .,

3 . A person holding a permit under s . 147,02 or the federal
water pollution contr ol act, as amended, 3 3 USC 1251 to 1376, f 'or
whom the department has established a water' loss coefficient,
based on flow diagrams and other water use information provided
by the permittee, that the department uses to calculate the per mit-
tee's . water loss .,

(c) Each person who registers a withdrawal under pat . (a) shall
report the volume and rate of withdrawal and, if applicable, the
volume and rate of water loss from the withdrawal to the depart-
ment in the form and at the times required by the department .,

lance control under (2) (i). Applications for permits to chemically treat aquatic nui-
sances under (2) (i) maybe denied even though statutory and regulatory requirements
have been met if such chemical treatment wOuld be counter-productive in achieving
the goals setout in (1), 63 Arty Gen . 260
r Department regulatory power over wetlands discussed . . 68 Atty . Gen . 264

The public trust doctrine. 69 MLR 787.
Theories of water pollution litigation . Davis, 1971 WLR '738 .
Carrying capacity controls for recreation water uses . Kusier, 1973 WLR L .

144 .0255 Municipal clean ' drinking water grants.
(1) The department may award a municipal cleann drinking water
grant, from the appropriation under s .20.866 (2) (tb), to a munici-
pality for capital costs to achieve 'compliance with standards for
contaminants established by the department by rule under the safe
drinking water program under s . 144 025 (2) (t), if the municipal-
ity is not in compliance with those standards on or after April 1,
1990, ifthe municipality incurs the capital costs after January 1,
1989, and if'the violation of the standards for contaminants occurs
in a public water supply owned by the municipality ..

(2) The department shall approve grants under this section
equal to 90% of the amount by which the reasonable and necessary
capital costs of achieving compliance with thee standards for con-
taminantsexceed an amount equal to $25 times the population that
is served by the contaminated public water supply for which a
grant is sought if the reasonable and necessary capital costs of
achieving compliance with such standards are an amount equal to
an amount that is greater than $150 times the population that is
served by the contaminated water, supply .

(3) The department shall rank applicants for grants under this
section on the basis of the severity of risk to human health posed
by each applicant's violation of the standards for contaminants . .
If insufficient funds ace available for providing grants to eligible
municipalities, the department shall allocate giants based on the
severity of' cisk-to :human health.

(4) The department shall promulgate rules for- the administra-
tion of the program under this section that include the establish-
ment of'whichcapital costs we eligible for reimbursement andd the
method for ranking applicants under sub . (3)

History : 1989 a 366 ;1991 a 32

144 .026 Water resources conservation and man -
agement. (1) DEFINITIONS . In this section :

(a) "Approval" means a permit issued under s . 30,18 or an
approval under' s .. 144, 025 (2) (e) or 144, 04

(b) "Authorized base level of water loss" means any of the fol-
lowing.

1 . The maximum 30-day average water' loss authorized as a
condition of an'appioval .'

2 If subd . 1 .. does not apply, the highest average daily water
loss over any 30-day period that is reported to the department or
the public service commission under sub .,(3) (c) or s . 30 18 (6) (e),
144.025 (2) (e),144 .04 or 196 .98.

3, If is no water loss from an existing withdrawal, zero
gallons per day

(c) "Consumptive use" means a use of waters of'the state, other
than an inteibasin diversion, that results in a failure to return any

all of'the water to the basin from which it is withdrawn . "Con-
sumptive uses" include, but are not limited to, evaporation and
incorporation of water into a product or agricultural crop ..

(d)'' "Great Lakes basin" 'means the watershed of the Great
Lakes and the St Lawrence river upstream from Trois Rivieres,
.,Quebec . . . . :

(e)' "Great Lakes chatter" means the document establishing the
principles for`the'cooperative management of Great Lakes water
resources, signed by the governors and premiers of the Great
Lakes region on February 11, 1985 .

(f)- "Great Lakes region" means the geographic region com-
posed of'thestates of Illinois, Indiana, Michigan, Minnesota, New
York, Ohio and Wisconsin, the commonwealth of Pennsylvania
and the provinces of Ontario and Quebec, Canada .
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Ions per day in any 30-day per i od above the applicant's autho-
rizedbase level of water loss, the department shall notify the office
of the governor or, premier and the agency responsible for man-
agement of' water resources in each state and province of' the Great
Lakes region and, if ' required under the boundary water agreement
of 1909, the international j oint commission . . The department shall
also request each state and province that has cooperated in estab-
lishing the regional consultationn procedure under sub . . (11) (f) to
comment on the application : In making its determination on an
application, the department shall consider any comments that are
received within the time limit established under par. (c) .

(c) Department response .. Within the time limit established by
the departmentt by r ule, which shall be consistent with the time
limit, i f any, established by the governors and premiers of the
Great Lakes states and provinces, the department shall do one of
the following in writing :

1 . Notify the applicant that the application is approved or
denied, and ifit is denied, the reason for the denial .

2 : Notify the applicant of any modifications necessary to
qualify the application for approval .

(d) Grounds for approval Before approving an application,
the department shall determine all of' the following :

1 . Thatt no public water rights in navigable waters will be
adversely affected.

2 That the proposed withdrawal does not conflict with any
applicable plan for future uses of ' the waters of' the state, including
plans developed under ss . 144,025 (2) (a) and 147 . 25 and any
water quantity resources plan prepared under sub, (8) .

3 . That both the applicant's current water use, if any, and the
applicant's proposed plans for withdrawal, transportation, devel-
opment and use of water resources incorporate reasonable conser-
vation practices .

4. .` That the proposed withdrawal and useswill not have a sig-
nificant adverse impact on the environment and ecosystemm of the
Great Lakes basin or the upper Mississippi r i ver basin ..

5 . That the proposed withdrawal and uses are consistent with
the protection of public health, safety and welfare and will not be
detrimental to the public interest .

6 . That the proposed withdrawal will not have a significant
detrimental effect on the quantity and quality of the waters of ' the
state..

7 .. If the proposed withdrawal will result in an intecbasin
diversion, all of the following:

a . That eachh state or province to which the water ' will be
diverted has developed and is implementing a plan to manage and
conserve its own water quantity resources, and that further devel-
opment of its water' resources is impracticable or would have a
substantial adverse economic, social or environmental impact ..

b . That granting the application will not impair the ability of
the Great Lakes basin or upper Mississippi river basinn to meet its
own water needs

c That the interbasin diversion alone, or in combination with
other water losses, will not have a significant adverse impact on
lake revers, water use, the environment or the ecosystem of the
Great Lakes basin of upper Mississippi river basin .,,

d That the proposed withdrawal is consistent with all applica-
ble federal, regional and interstate water- resources plans .

(e) Right to hearang. Except as provided in s .. 227,42 (4), any
person who receives notice of a denial or modification require-
ment underpar. (c) is entitled to a contested case hearing under ch .
227 if the person requests the hearing within 30 days after receiv-
ing the notice. .

(f) The department shall charge each applicant for an approval
underr this subsection the fee established under sub .. (10)(a)5 .. All
moneys collected under this paragraph shall be credited to the
general fund

(4) WATER LOSS APPROVAL REQUIRED. (a) This subsection
applies to all of the following :

1 A person to whom a permit has been issued under s . .30 . . 18
or who is required to obtain a permit under that section before
beginning or increasing a withdrawal ,

2 . . A person who is operating a well under' an approval issued
under s : 144,025 (2) (e) or who is requited to obtain an approval
under that paragraph before constructing or installing a well .

3 . An owner who is operating a system or plant under plans
approved under s 144. 04 or who is required to submit plans and
obtain an approval under that section before construction of exten-
sion of a proposed system or plant .

(b) Before any person specified in par . (a) may begin a new
withdrawal or increase the amount of an existing withdrawal, the
person shall apply to the department under s . 30 .. 18, 144 .025 (2)
(e) or 144. 04 for a new approval or a modification of its existing
approval if either of the following conditions applies :

l . The person proposes to begin a new withdrawal that will
result in a - water loss averaging more than 2,000,000 gallons per
day in any 30-day period ..

2. The person proposes to increase an existing withdrawal
that will result in a water loss averaging more than 2,000,000 gal-
lons per day in any 30-day period above the person's authorized
base level of water loss ,

(5) APPLICATION ; APPROVAL ; DENIAL ( a) Application An
application under sub . (4) (b) shall contain a statement of and doc-
umentation for all of the following :

1 The current operating capacity of the withdrawal system,
if' the proposed increase requires the expansion of an existing sys-
tem:

2 The total new or increased operating capacity of ' the with-
drawal system..

3 The place and source of the proposed withdrawal .
4 The place of the proposed dischar ge or return flow ..
5 , The place and nature of the proposed water use ..
6 . The estimated average annual and monthly volumes and

rates of withdrawal
7 The estimated average annual and monthly volumes and

rates of water loss
8 . The anticipated effects, if any, that the withdrawal will have

on existing uses of water resources and related land uses both
within and outside of the Great Lakes basin or the upper Missis-
sippi r i verr basin

9. Any land acquisition, equipment, energy consumption or
the relocation or resiting : of any existing community, facility,
right-of-way or structure that will be required.

10 , The total anticipatedd costs of any proposed construction
11 . A list of all federal, state, provincial and local approvals,

permits, licenses and other author i zations required for any pro-
posed construction .

13 A statement as to whether the proposed withdrawal com-
plies - with all applicable plans for the use, management and protec-
tion of the waters of' the state and related land resources, including
plans developed under ss . 144 025 (2) (a) and i4 'i . 2 5 and the
requirements specified in any water quantity resources plan under
sub. (8)

14. A description of other ways the applicant's need for water
may be satisfied if' the application is denied or modified ..

15 A description of the conservation practices thee applicant
intends to follow

16 ,Any other information required by the department by rule .
(b) Great Lakes basin; consultation required . If the depart-

ment ' receives an application that, if approved, will result in a new
waterloss to the Great Lakes basin averaging more than 5,000,000
gallons per day in any 30-day period, or an increase in an existing
withdrawal that will r esult in a water loss averaging 5,000,000 gal-
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(8) PREPARATION OF WATER QUANTITY RESOURCES PLAN : The
natural resources board shall, before August 1, 1988, adopt and
submit to the chief clerk of ' each house of the legislature, for distc i -
bution to the legislature under s . 13 172 (2), a long-term state
water quantity resources plan for the protection, conservation and
management of' the waters of the state . The plan shall include, but
need not be limited to, the following :

(a) The description of 'a system for allocating this state's water
resources during a water' shortage or other emergency

(b) Identification of the existing uses of the waters of the state ..
(c) An estimate of future trends in water use .
(d) Recommendations for the use, management and protection

of' the waters of' the state and related land resources that will affect
persons subject to sub . (4) .

(9) AMENDMENT OF COASTAL MANAGEMENT PROGRAM (a) The
Wisconsin coastal management council, established under execu-
tive order number 62, dated August . 2, 1984, shall amend this
state's coastal management program submitted to the U . SS secre-
tat y of' commerce under 16 USC 1455, to incorporate the require-
ments of this section and the findings and purposes specified in
1985 Wisconsin Act 60, section 1, as they apply to the water
resources of the Great Lakes basin, and shall formally submit the
proposed amendments to the U. S secretary of commerce.

(b) After approval of ' the amendments submitted to the U..S ,
secretary of commerce under pat : (a), the Wisconsin coastal man-
agement council shall, when conducting federal consistency
reviews under 16 USC 1456 (c), consider the requirements, find-
ings and purposes specified under ' par: (a), if' applicable

(c) If' the department issues an approval for ` a withd r awal to
which this section applies, and the withdrawal is subject to a fed-
eral consistency review unde r 16 USC - 1456 (c), the Wisconsin
coastal management council shall certify that the withdrawal is
consistent with this state's coastal management program . .

(10) RULE MAKING ; FEES (a) The department shall promul-
gate rules establishing all of the following :

L The procedures for reviewing and acting on applications
underr subs, (4) and (5) .

2 .. Requirements for reporting volumes and rates of' withdraw-
als

3 . The method for determining what portion of 'a withdrawal
constitutes a consumptive use .

4 . Procedures for implementing the plan adopted under sub ..
(8 )

5 A graduated schedule for the fees required under subs . (5)
(f) and (6) (g) and a schedule for collecting the fees under sub. (6)
(g) periodically

(b) The department may promulgate any other rule necessary
to implement this section .;

(11) COOPERATION WITH OTHER STATES AND PROVINCES. . The
department shall do all of the following

: (a)Cooperate with the other Great Lakes states and provinces
to develop and maintain a common basee of information on the use
andd management of' the water resources of' the Great Lakes basin
and to establish systematic arrangements for the exchange of such
information .

(b) Collect and maintain information regarding the locations,
types and quantities of water use, including water losses, in a form
that is comparable to the form used by the other Great Lakes states
andd provinces .

(c) Collect, maintain and exchange information on current and
projected future water needs with the other Great Lakes states and
p r ovinces .

(d) Coope r ate with the other Great Lakes statess and provinces
in developing a long-term plan for developing, conserving and
managing the water resources of ' the Great Lakes bas in .

(e) As provided in the Great Lakes charter ; participate in the
development of a regional consultation procedure for use in

(6) APPROVAL (a) Issuance; contents. If an application is
approved under sub . (5), the department shall modify the appli-
cant's existing approval or shall issue a new approval that speci-
fies all of the following :.

1 The location of the withdrawal
2 . The author i zed base level of water loss from the with-

drawal
3 . The dates on which or seasons during which water may be

withdrawn .
4 . The uses for which water may be withdrawn..
5 . The amount and quality of return flow required and the

place of discharge . .
6. The requirements for reporting volumes and rates of with-

drawal and any other date specified by the department ,
7 . Any other conditions, limitations and restr i ctions that the

department determines are necessary to protect the environment
and the public health, safety and welfare and to ensure the conser-
vation and proper management of the ; waters of the state..

8 . Any requirements for meter ing, surveillance . and reporting
that the department determines are necessary to ensure compli-
ance withh otherr conditions, limitations or restrictions of the
approval,,,

9, If' the department determines that a time limit is necessary,
the date on-which approval for the withdrawal expires

(b) Review ' The department shall review each approval prior
to the expiration date specified under par (a) 9 , if ' any, or within
5 years from the date of issuance and at least every 5 years there-
after

(c) ; Modification by departmenx . The department may at any
time propose modifications of ,the approval or additional condi-
tions, limitations or restr i ctions determined to be necessary to
ensu re continued compliance with this section or with any other
applicable statute or rule.,

(d) : Revocation .. If' the department dete r mines that a person to
whom an approval has been issued would be unable under any
conditions, limitations or rest ri ctions to comply with this section
or anothe r applicable statute or rule, it shall revoke the approval ,.

(e) Request for modification : A person towhom an approval
has been issued of any person adversely affected by a condition,
limitation or restriction of an approval may request that the depart-
ment modify a condition, limitation or restriction of an approval,.

(f) Notice, right to hearing : The department shall notifyy the
per son to whom the approval has been issued and any other person
who has in wri ting requested notice of the receipt of 'a request to
modify an approval oz of the department's intent to modify or
revoke an approval The person to whom the approval , is issued
is ;entitled to a contested case hearing under ch 227 before a revo-

otherperson who maybecation or modification takes effect : Any ,
adversely affected by a proposed modification is entitled to a con-
tested case hearing under ch . 227 before a modification takes
effect .

(g) Fees The department shall periodically collect from each
person whose application under this subsection is approved the
t22 2siaviiSui..u under Suv. (1110' (?a~ . r'i moneys an de.
this paragraph shall be credited to the general fund . v

(7) EMERGENCY oxDEx The department may, without a pr i or
hearing, or'der ' a person to whom an approval is issued to immedi-
ately stop a withdrawal if ' the department determines that there is
a danger of imminent harm to the public health, safety or , welfare,
to the environment or to the water resources or related land
resources of this state The order shall specify the date on which
the withdrawal must be stopped and the date, if' any, on which it
may be resumed : The order shall : notify the person that the person
may requests contested case hearing under ch. 227 . The hearing
shall be held as soon as practicable after receipt of 'a request for a
hearing An emergency order remains in effect pending the result
of the hearing. _
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exchanging information on effects of proposed nterbasin diver-
sions and consumptive uses ..

(f) Participate in the development of an upper Mississippi river
basin regional consultation procedure for use in exchanging infor-
mation on the effects of proposed water losses from that basin

(12) MISCELLANEOUS PROVISIONS (a) The enumeration of'any
remedy under this section does not limit the right toany other rem-
edy available in an action under . the statutory or common law of
this state of any other state or province, federal law or Canadian
law .

(b) Proof of compliance with this section is not a defense in any
action not founded on this section,

(c) This state reserve's the right to seek, in any state, federal or
provincial forum, an adjudication of the equitable apportionment
of the water resources of'the Great Lakes basin or upper Missis-
sippi river basin,.and the protection and determination of its rights
and int erests in'those water resources, in any manner provided by
law

History : 7 985 a, 6 0 ; 1987 a, 2'1, 1 86 ; 1 98'7 a, 403 s 25 6 ; 1989,'a 3 1 ; 1 98 9 a 56
r 259; 1991 a, 32 :1991 a 39,
NOTE: Section 1 of 1985 Act 60 , which created this section is entitled "Legisla-

tive findings ; purpose ."

144 .027 Compensation for well contamination .
(1) DEFINITIONS . In this section :'

(a) "Alternate water supply" means a supply of potable wafer,
obtained in bottles, by tank truck or by other similar means .

(b) "Contaminated well" or "contaminated private water sup-
ply" means a well or private waterr supply which :

1 Produces water, containing one of more substances of pub-
lic health concern in excess of 'a primary maximum contaminant
level : promulgated in the national drinking water standards in 40
CFR 141 and 143 ;

2. Produces water containing one or more substances of pub-
lic health concern in excess of an enforcement standard under' ch
160 ; or

3 . Is subject to a written advisory opinion, issued by the
department, containing a :specific descriptive reference to the well
or private water supply and recommending that the well or private
water supply not be used because of potential human health risks ..

(c) "Groundwater" means any of the waters of the state occur-
ring in a saturated subsurface geological formation of permeable
rock or soil,

(d) "Livestock" has the meaning specified under' s . 95 80 (1)
(b) and includes poultry.

(e) "Livestock water supply" means a well which is used as a
source of potable water only for livestock and which is :

1 Approved by the department of agriculture, trade and con-
sumer protection for grade A milk production under s . 97 .24 ; or

2. Constructed by boring or drilling
(f) "Private water supply" means a residential water supply or

a livestock water' supply,
(g) "Residential water supply" means a well which is used as

a source of potable Water for humans or humans and livestock and
is connected to 14 or less dwelling units .

(h) "Well" means an excavation or opening in the ground made
by boring, drilling or driving fox the purpose of obtaining a supply
of groundwater . "Well" does not include dug wells .

(2) DUTIES OF THE DEPARTMENT . The department shall:
(a) Establish by rule procedures for the submission, review and

determination of claims under this section..
(b) Assist claimants in submitting applications for compensa-

tion under this section.
(c) Issue awards under' this section :
(d) Establish casing depth and other construction requirements

for a new or reconstructed private water supply

(3) WELLS FOR, WHICH A CLAIM MAY BE SUBMITTED ; SUNSET'
DATE (a) A-claim may. be submitted for- a private water supply
which, at the time of submitting the claim, is contaminated

(b) Claims may not be submitted under this section until Janu-
ary 1, 1985 .

(4). . WHO MAY SUBMIT, A CLAIM . (a) Except as provided under
par: . (b), a landowner or lessee of property on whichh is located a
contaminated, private water- supply, or the spouse, dependent, heir,
assign or legal representative of the landowner or lessee, may sub-
mit a claim under this section .

(b) The following entities may not submit a claim :
1 . .'-Tfie state :
2 An office, department, independent agency, institution of

higher education, association, society or other' body in state gov-
ernment

3 An authority created under ch. 231 or 234,
4 A city, village; town, county or special purpose district .
5 A`federal agency, department or instrumentality .
6. An interstate agency
(4m) INCOME LIMITATION (a) In order to be eligible for an

award under this section, the annual family income of the land-
owner or lessee of property on which is located a contaminated
water supply may not exceed $45,000
NOTE: . Pai: (a) isamended eff 7- 1-95 by 1993 Wis. Act 413 to read .
(a) In order, to be eligible for an award under th is sec tion, the annua l famil y

income of the landowner oc l esseeof prop e ty onwh ich i s located a conta minated
water s upplymaynot exceed $65,000 .

(b) Except as provided under' par (d), annual family income
shall be based upon the adjusted gross income of the landowner
or` lessee and the landowner's or lessee's spouse, if any, as com-
puted for Wisconsin income or franchise tax purposes for the tax-
able year prior to the year in which the claim is made :. The county
median income shall be determined based upon the most recent
statistics published by the federal department of housing and
urban development for the year prior to the. year of the enforce-
ment order..

(c) In order to be eligible for an award under this section, the
claimant shall submit a copy of'the designated income or franchise
tax returns for the taxable ;year prior to the year in which the claim
is made together with the application under, sub. (5) The claimant
shall submit a copy of'the landowner's or lessee's Wisconsin f'ran-
chisetax return, joint Wisconsin income tax return or, if filing sep-
arately; the landowner's or lessee's separate Wisconsin income
tax return and the separate Wisconsin income tax return of his or'
her spouse, if any

(d) The department may disregard the Wisconsin income tax
return for- the taxable year prior to the year in which the claim is
madeand may determine annual family income based upon satis-
factory evidence of'adjusted gross income or projected taxable
income of'the landowner or lessee and the landowner's or lessee's
spouse in the current year.

(5) APPt,[caiiorr (a) A claimant shall submit a claim on forms
providedd by the department The claimant shall verify the claim
by affidavit.

(bj The claim shall contain:
1 . Test results which show that the private water supply is con-

taminafed, as defined under sub . (1) (b) L, or 2 ., or information to
show, that the private water supply is contaminated as defined
under sub . . . (1) (b) 3;

2 Any information available to the claimant regarding possi-
ble sources of contamination of'the private water supply ; and

3 Any other information requested by the department .
(c) The department shall notify the claimant if the claim is

complete or specify the additional information whichh is required
to be submitted .. If the claimant does not submit a complete claim,
as determined by the department, the department may not proceed
under this section until it receives a complete claim
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(d) A claim constitutes consent by thee claimant to :
1 Enter the property where the private water supply is located

during normal business hours and conduct any investigations or
tests necessary to verify the claim ; and

2 .. Cooperate with the state in any administrative, civil or
criminal action involving a person or activity alleged to have
caused the private water supply to become contaminated .

(e) The department shall consolidate claims if"more than one
claimant submits a claim for the same private water supply

(f) The department shall allocate money for the payment of
claims according to the order in which completed claims are
received . The department may conditionally approve a completed
claim even if'the appropriation under s 20 ..370, (4) (cv) is, insuffi-
cient to pay the claim The department shall allocate mney for
the payment of' a claim which is conditionally approved as soon
as funds become available .

(6) DETERMINING CONTAMINATION . (a) Contamination of a pri-
vate water supply, as defined under sub . (1) (b)1 . or 2 ., is required
to be established by analysis of'at least 2 samples of water, taken
at least 2 weeks apart, in a manner which assures the validity of
the test results The samples shall be tested by a laboratory certi-
fied under s . 144 . .95 .

(b) The department may reject test results which are not suf'fi-
cieritly recent

(c) The department, at its ownn expense, may test additional
samples from any private water supply for which a claim is sub-
mitted

(7) PURPOSE AND AMOUNT OF AWARD (a) If the department
finds that the claimant meets all'the requirements of this section
and rules promulgated under this section and that the private water
supply is contaminated, the department shall issue an award . The
award may not pay more than 60% of the eligible costs .. The award
may not pay any portion of'eligible costs in excess of $12,000,
NOTE: Par; ( a) is amended eff. 7-1-95 by1993 Wis. A c t 413 to read :
(a) If th e departme nt find s thatt the claimant mee ts all the requi rem e nt s of' th is

section and rul es promul gated und er this section and that th e private water sup-
ply i s contaminated, the d ep artm e nt shall iss ue an award.. Theawa rd may not
pay mor e than 75 % of the el igible costs., The award maynot pay any portion of
eli gibl e costs in excess of $12,000

(b) If the annual family income of the claimant exceeds
$32,000, the amount of'the award is the amount determined under
par. (a) less 30% of the amount by which the claimant's income
exceeds $:32,000 ;
NOTE : Par: (b) is amend e d e ff; 7-1-95 by 1993 Wis . Act 413 to read :
(b ) If the annual family income of the claimant excee ds $45,000 ,, the a mount

of' the award is the amount de termined und er par., (a) l ess 30% of the amount by
which th e claimant's in copie exceeds $45, 000.

(c) Eligible costs under this subsection includee the following
items only ;

I The cost of obtaining an alternate water supply ;
2 Thecost of any one of the. following:
a Equipment used for treating the water ; .
b Reconstructing the private water supply. ;
c . Constructing 'a new private water supply ;
d Providing for a public water supply to replace the private

water supply including costs related to connection to the public
water supply and costs related to special assessments and one-
time municipal charges for capital improvements and services
involved in providing the public water supply ; or

e Providing a connection to An existing private water- supply ;
3 The cost of abandoning a contaminated private water sup-

ply, if a new private water supply is constructed or if' connection
to a public or private water supply is provided ;

4 The cost of obtaining 2 tests to show that the private water
supply was contaminated if the cost of those tests wass originally
paid by the claimant;

5 Purchasing and installing a pump ; if' a new pump is neces-
sacy for the new or"reconstructed private water supply ; and

(b) All eligible costs not paid under sub . . (7) in excess of $250 . . .
(9) CONTAMINATION STANDARD; NITRATES (a) This subsection

applies to a private water supply which :
1 . Is a livestock water supply or is a residential water supply

which is, used as a source of potable water for livestock as well as
for a residence; and

2 . Is used at least 3 months each year and while in use provides
an estimated average of more than 100 gallons pe r day for con-
sumption by livestock.

(b) Notwithstanding the requirement of contamination under
sub . . (7), if' a pr i vate water supply meets the criteria under par ; (a)
and the claim is based upon contamination by nitrates and not by
any other substance, the department may make an award only if
the pr i vate water supply produces water ' containing nitrates in
excess of ' 40 parts per million expressed as nitrate-nitrogen .

(10) ISSUANCE OF AWARD . (a) The department shall issue
awards without regard to fault .

(b) Contributory negligence is not a bar to recovery and no
award may be diminished as the result of negligence attributable
to the claimant or to any person who is entitled to submit a claim , .

(c) The department shall pay each claim within 30 days after
a completed payment request is submitted . The department shall
pay eligible costs under sub . (7) based upon cost tables and rules
promulgatedunder sub. (11) (c) .

(11) DENIAL OF CLAIM ; LIMITS ON AWARDS (a) DCnLCIl Of CZCZCin ,

The department shall deny a claim if `
L The claim is not within the scope of' xhis section.
2. The claimant submi ts a fraudulent claim.
3 . The claim is for reimbursement of costs incurred before the

department determined that the claim was complete under sub . (5)
(c)

4 One or more of' the contaminants upon which the claim is
based was introduced into the well through the plumbing con-
nected to the well .

5 . One or more of ' the contaminants upon which the claim is
based was introduced into the well intentionally by a claimant or
a person who would be directly benefited by payment of the claim

6 All of the contaminants upon which the claim is based are
naturally occurring substances and the concentration of'the, con-
taminants'in water produced - by the well does not significantlyy
exceed the background concentration of the contaminants in
groundwater at that 'location ,

7 Except as provided in sub.: ( 14), an award has been made
under this section within the previous 10 years for the parcel of
land where the private wafer supply is located .

8 A residential water supply is contaminated by bacteria or
nitrates of both and is not contaminated by any other substance . .

9 A livestock water supply is contaminated by bacteria and
is not contaminated by any other substance ..

10 . . The amount of' the award determined under sub . . (7) would
be less than $100 .

(am) Emergency . Notwithstanding par'. . (a) 3 , the department
may authorize expenditures before a claim is submitted if the
department determines that an emergency situation exists .. The
department shall establish standards and procedures for the pay-
ment of claims in emergency situations . .

(b) Limits on awards ; purposes 1 . An award may be issued
for purchasing and installing a pump if a pump is necessary for the
new or, reconstructed private water supply .

2 An award maybe issued for water treatment only if the con-
tamination cannot be remedied by reconstruction or replacement

6. Relocating pipes, as necessary, to connect the replacement
water supply to the buildings served by it

(8) CornYmEty r Thee department shall require a payment by
the claimant equal to the total of'the following :

(a) Two hundred fifty dollars ; and
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of ' the private water supply, orconnection to another water supply
is not feasible .

3 .. An award may not be issued for the replacement of 'a sand
point well with a drilled' well unless:

a . The department determines that replacement with another
sand point well is not feasible ; and

b . . The department determines that the person had no knowl-
edge or reason to believe the sand point well would become con-
taminated at the time it was constructed

4 . An award may not be issued for the reimbursement of costs
of an alternative water supply incurred before the department con-
firmed that contamination existed ,:
- (c) Limits on awards; costs determined by rule The depart-
ment shall determine by rule the usual and customary costs of' eaeh
item for which an award may be issued under ,sub (7) The rule
shall reflect the range of costs resulting from differences in costs
of construction, labor, equipment and suppl ies throughout the
state, various soil and bedrock conditions, sizes and depths of
wells, types of well construction and other factors which may
affect the costs.. The department shall determine the amount of all
awards according to the rules promulgated under this paragraph

(d) Limits on awards amount Awards shall be issued subject
to the following limitations on amount :

1 .. If the contamination can be remedied by reconstruction of
the private water supply, construction of a new private water sup-
ply or connection to an existing public orpr ivate water supply, the
department: shall issue an award for the least expensive means of
remedying the contamination .

2 . If' the contamination cannot be remedied by a new or recon-
structedpri vate water supply, the maximum award for connection
to an existing public or private water supply is 150% of ' the cost
of constructing a new private waterr supply.

3 . An award for, an alternate waterr supply is limited to the
amount necessary to obtain water for aone- ,year period, except as
provided under sub . . (13).

(12) RECONSTRUCTION OR REPLACEMENT OF WELLS If the
department deter mines that the claimant is entitled to compensa-
tion for r econstr uction of a pri vate water supply or construction of
a new private wafer, supply, the department may issue the award
only if alll of the . following conditions are satisfied :

(a) The well complies with casing depth and other construction
requirements established by the department .,

(b) If ' the well is a d rilled well, it is constructed by a well duller ,
licensed under ch . 162 or, if the well is a sandpoint well, it is con-
stcuctedby a well driller or pump installer license under ch 162 .

(13) COORDINATION OF COMPENSATION . AND REMEDIAL ACTION ,
If the secretary determines that the implementation ofa response
to groundwater contamination by a regulatory agency under s .
160 25 cann be expected to remedy the contaminationn in a private
water supply in 2 years or less, the sec r etary may order a delayy in
the issuance of an awazd for up to a 2-year per iod.. If ' the secretary
issues an order under this subsection, the department shall issue
an award for an `alternate water' supply while the order is in effect
or until the well is no longer contaminated, whichever is earlier .
TC r' Ash d tha wl e natimantdPYP1 m i nPs that YllP
private water supply is not contaminated ; the department may not
issue an award under this section ..

(14) NEW CLAIMS (a) New contamination. A claimant who
receives an Award for the purpose of constructing or reconstruct-
Trig a private water supply or connection to a pr ivate water supply
may submit a new claim if 'xhe contamination is f r om a new source
and, if ; the. previous award was fo r a new or reconstructed pri vate
water supply, the well was constructed properly

(b) Failure to eliminate contamination : 1 . A claimant who
receives an award for the purpose of constructing or reconstruct-
ing apri vate water supply or connection to a private water supply
may submit anew claim if' the contamination is not eliminated

144.03 Visitorial powers of department . (1) Every
owner of an industrial establishment shall furnish to the depart-
ment all information required by it in the discharge of its duties
under s . 144 025(2) : Any member of the natural resources board
or any employe of the department may enter, aany industrial estab-
lishment for the purpose of collecting such information, and no
owner of' an industrial establishment shall refuse 1- admit such
member or employe. The department shall make such inspections
at frequent intervals . . The secretary and all members of the board
shall have power for all purposes falling within the department's
jurisdiction to administer oaths, issue subpoenas, compel the
attendance of witnesses and the production of necessary or essen-
tial data.

(2) Any duly authorized officer, employe or' representative of
the department'may enter and inspect any property, premises or
place on or at which any prospecting or metallic mining operation
or facility or nonmetallic mining operation is located or is being
constructed or installed at any reasonable time for the purpose of
ascertaining the state of compliance withh this chapter and rules

and, if the award wass for a newor reconstructed private water sup-
ply, the well was constructed properly.

2. Only one additional claim may be submitted under this par-
agraph within 10 years after an award is made .

(15) TOLLING OF STATUTE OF LIMITATIONS , Any law limiting
the time for- commencement of an action is tolled by the filing of
a claim . The law limiting the time for commencement of the
action is tolled for the period from the first filing of 'a claim until
the department issues an award under this section . If' a period of
limitation is tolled by the filing o f a claim, and the time remaining
after issuance of the final award in which an action may be com-
menced is less than 30 days, the per iod within which the action
may be commenced is extended to 30 days from the date of issu-
ance of the final award .

(16) RELATION TO OTHER ACTIONS . (a) The existence of the
relief under this section is not a bar to any other statutory or, com-
mon law remedy

(b) A personn is not r equired to exhaust the remedy available
under thiss section before commencing an , action seeking any other
statutory or common law remedy.

(c) The findings and conclusions under this section are not
admissible in any civil action .

(d) The state is subrogated to thee rights of a claimant who
obtains an award under this section in an amount equal to the
award , All moneys recovered under this paragraph shall be cred-
ited to the environmental fund for environmental repair.

(17) APPLICABILITY (a) A claim may be submitted irrespec-
tive of the time when the contamination is or could have been dis-
covered in the pr i vate water' supply , A claim may be submitted for
contamination which commenced before May 11, 1984, and con-
tinues at thee time a claim is submitted under this section ..

(b) This section does not apply to contamination which is com-
pepsable under subch II of ch . 107 or s 144 855 (4) .

(18) SUSPENSION OR REVOCATION OF LICENSES The depart-
ment may suspend or revoke a license issued under ch 162 if ' the
department finds that the licensee falsified information submitted
under this section . The department of industry, labor and human '
relations may suspend or- revoke the license of a plumber licensedd
under ch. 145 if the department of industry, labor and human rela-
tions finds that the plumber falsified information submitted under
this section .. .

(19) PENALTIES. Whoever does any of ' the following shall f 'or-
feitnot less than $100 not, more than $1,000 and shall be required
to repay an award issued to that person under this section :

(a) Causes or exacerbatesthe contamination of' a private water
supply for the purpose of submitting a claim under this section ; or

(b) Submits a fraudulent claim under this section . .
History: 1983 a 410; 1985 a 22, 29 ; 1989 a . 31 ; 1991 a . 39 ; 1993 a.. 413 .
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ipalities within the county, any part of which is located within a
drainage basin which drains into a lake of more than 2 square
miles and less than 16 square miles in area, shall be discharged
d i rectly into, or through any stream, or through any drain, into
such a lake located within 18 miles of the system or , plant of such
city, village, town, town sanitary district or metropolitan sewage
district . . All necessary construction of plant, system or drains for
full compliance with this subsection in the discharge of untreated
sewage or sewagee effluent from all existing primary or secondary
plants shall be completed by September 1, 1970, and the planss for
any new system orplant shall include provisions for compliance
with this subsection . The department may at any time order and
require any owner of an existing plant to prepare and f ile with it,
within a prescribed time, preliminary or final plans or both, for
proposed construction to comply with this subsection . .

(b) Any municipality, which, on April 30,1972, has an operat-
ing sewerage collection and treatment system and has an applica-
tion for attachment to a metropolitan sewerage district pending in
the county court, in such a county, any part of which is located
within such a drainage basin and which is located within 10 miles
of a metropolitan sewer age district on September 1, 1967, shall be
added to the metropolitan sewerage dist rict upon application of
the governing body of the municipality as provided in s . 66. 205
(1), 1969 stats . , if such petitioning municipality pays its fair share
of the cost of attachment as determined by mutual agreement or
a court of'competent jurisdiction

(c) In lieu of the construction in compliance with the foregoing
provision for diversion from such lakes, any owner of an existing
plant, on or before September 1, 1967, or any owner of a new sys-
tem or plant prior to construction of such new system or plant, may
file withh the depar tment such plans for advanced treatment of
effluent from primary or secondary treatment as in the judgment
of the department will accomplish substantially the same results
in eliminating nuisance conditions on such lake as would be
accomplished by diversion of secondary sewage effluent from
said lake (without at the same time creating other objectionable or
damaging results), and such owner shall be exempt from the fore-
going provisions of' this subsection : for diversion from such lakes
upon approval of' such plans and installation of advanced treat-
ment facilities and procedures in compliance therewith, but noth-
ing shall impair the authority of the department to require at any
time p reliminary or final plans, or both, for diversion construc-
tion

(d) Any person violating this subsection or any order issued in
furtherance of compliance therewith shall forfeit to the state not
less than $100 nor more than $500 for each violation, failure or
refusal . . Each day of' continued violation is deemed a separate
offense.. No such penalty shall be invoked during the time that any
petition for review of an order is pending under s . 144 . 025 (7) until
final disposition thereof ' by the courts, if j udicial review is sought
underch . 227 .

(2) The city, village or town or the owner of land through
which the drain is constructed may apply to the circuit court of the
county in which the land is located to determine the damages, if
any . No injunction against the use shall be granted until the dam-
ages are finally determined and payment refused . Unless within
six months after the system is completed the owner of the land
institutes such proceedings the owner is barred . The proceedings
shall be according to ch . 32, so far as applicable.

History: 197 1 c . 164, 276; 1979 c 34 s , 2102 (39) (g) ; 19'19 c 17 6; 1981 c 3'74
s 150; 1993 a . 246 .

The original opinion of the supreme court in 63 W (2d) 175, finding (1), Stars
1969, an unconstitutional delegation of legislative power to county courts is with-
drawn Madison Metropolitan Sewerage Dist . v DNR, 66 W (2d) 634,226 NW (2d)
184

144.06 House connections. To assure preservation of
public health, comfort and safety, any city, village or town or town
sanitary district having a system of waterworks or sewerage, or
both, may by ordinance require buildings used for human habita-
tion and located adjacent to a sewer or, water main, or in a block

adopted pursuant thereto. No.person may refuse entry or access
to any suchh authorized representative of the department who
requests entry for purposes of'inspection, and who presents appro-
piiate credentials, nor may any person obstruct, hamper or inter-
fere with any such inspection, The department shall furnish to the
prospector or operator, as indicatedd in the prospecting or mining
permit, or nonmetallic mining site oper'ator' a written report setting
forth all observations, relevant information and data which relate
to compliance status

Hi story : . 1973 c 318 ; 1979 c. . 22 1 s 635 ; Stars, 1479 s 144.03 ; 1993 a 464 .

14'4.04 Approval of plans . (1) Except as provided under
sub: (2), every owner within the time prescribed by the depart-
ment, shall filewith the department a certified copy of complete
plans of a proposed system or plant or extension thereof', in scope
and detail satisfactory to the department, and, if required, of
existing systems or plants, and such other information concerning
maintenance, operation and other details as the department
requires, including the information specified under s . 144 026 (5)
(a), if applicable . Material changes with a statement of'the reasons
shall be likewise submitted . Before plans are drawn a statement
concerning the improvement may be made to the department and
the department may, if requested, outline generally what it will
require .. . Upon receiptt of'such plans for approval, the department
or its duly authorized representative shall notify the owner of the
date of receipt, Within 90 days from the time of receipt of com-
plete plans or within the time specified in s 144 .026 (5) (c), if
applicable, the department or its authorized representative shall
examine and take action to approve, approve conditionally or
reject the plans and shall state in writing any conditions of
approval or reasons for- rejection Approval or disapproval of'such
plans and specifications shall not be contingent upon eligibility of
suchh project for federal aid .. The time period for review mayy be
extended by agreement with the owner' if the plans and specifica-
tions cannot be reviewed within the specified time limitation due
to circumstances beyond the control of the department or in the
case of extensive installation involving expenditures of $350,000
or more . The extension shall not exceed 6 months . Failure of'the
department or its authorized representative to act before the expi-
ration of the time period allowed for review shall constitute an
approval of the plans, and upon demand a written certificate of
approval shall be issued . ,Approval may be subject to modification
by the department upon due notice.. Construction or material
change shall be according to approved plans only ., The department
may disapprove plans which are not in conformance with any
existing approved areawide waste treatment management plan
prepared pursuant to the federal water pollution control act, PL .
92-500; as amended, and shall disapprove plans that do not meet
the grounds for approval specified under s . 144 :026 (5) (d), if
applicable, The department shall require each person whose plans
aze .approved under this section to report that person's volume and
rate of water withdrawal, as defined under s . 144 026 (1) (m), and
that person's volume and rate of water loss, as defined under s .
144 026 (1) (L), ifany, in the form and at the times specified by
the department

(2) The departmentt may, by rule, exempt an owner of 'a spe-
cific type, of system or plant f'r'omm the requirements of'sub . . (1) or
modify the requirements of sub (1) for a specific type of system
or plant,

History : 1977 c . 418; 1985 a 60; 1991 a . 39.

144 .05 Sewage drains ; sewage discharge into cer-
tain lakes . (1) (a) When any city, village, town or owner has
constructed or constructs a sewage system complying with s .
144.04, the outflow or effluent from such system may be dis-
charged into any stream or drain constructed pursuant to law, but
no such outflow of untreated sewage or effluent from a primary
or secondary treatment plant from a city, village, town, town sani-
tary district or metropolitan sewage district in a county having a
population of 240,000 or more, according to the latest U .S . . bureau
of'census figures available including any special census of'munic-
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(3) If' the governing body of any governmental unit deems the
charge unreasonable, it may by resolution within 20 days after': the
filing ofthe report with its clerk: - :

(a) Submit to acbitcatiom6y 3 reputable and experienced engi-
neers, one chosen by each governmental unit, and the 3rd by the
other 2 . If' the engineers are unable to agree, the vote of '2 shall be
the decision . . They may affirm or modify the report, and shall sub-
mit their decision in waiting to each governmental unit within 30
days of their appointment unless the time be extended by agree-
ment of the governmental units The decision shall be binding ..
Election to so arbitrate shall be , a waiver of r ight to proceed by
action .. Two-thirds of the expense of arbitration shall be paid by
the governmental unit requesting it, and the balance by the other ; .

(b) Institute a proceeding for ,judicial revieww under eh . 227.
(4) (a) Any 2 or more governmental units, including cities,

villages, town sanitary distr i cts or town utility districts not wish-
ing to proceed under sub„ (2) may jointly construct, operate and
maintain a , joint sewerage system, inclusive ofthe necessary inter-
cepting sewers and sewerage treatment works : Such joint action
by 2 governmental units shall be carried out by a sewerage com-
mission consisting of one membe r appointed by each ofthe gov-
erning bodies of ' sach governmental units and a 3rd member to be
selected by the 2 members so appointed, or in lieu thereof ' said
sewerage commission may consist of' 2 members appointed by the
governing body of each governmental unit and a 5th member to
be selected by the 4 members so appointed or where more than 2
governmental units act to form the commission, the representation
on the commission shall be in accordance with a resolution
approved by the member governmental units . .

(b) 1 Where such sewerage commission shall consist of '3
members, the members chosen by the 2 members first appointed
shall serve for 2 years, while the members appointed by the gov-
einirig bodies ofthe 2 governmental units shall serve for terms of
4 and 6 years, respectively, the length of term of each to be deter-
mined 'bylot . All subsequent appointments, except for unexpired
terms, shall be for 6years. All such members shall serve until their
successors shall have been appointed and shall have qualified .

2 ' Where such sewerage commission shall consist of '5 mem-
bers, the member chosen by the 4 members first appointed shall
serve for one year, while the members appointed by the governing
bodies of, 2 governmental units shall serve for terms of ' 2, 3, 4
and 5 years respectively, the length of terms of each to be deter
mined by lot All subsequent appointments, except for unexpired
terms, shall be fort years All such members shall serve until their'
successors shall have been appointed : and shall have qualified ,

3 Where such sewerage commission representation shall be
formed by approval of la resolution, the resolution shall state the
method of appointing commissioners and the term of office of
each commissioner.

(c) The sewerage commissioners shall project, plan, construct
and maintain in the district comprising the member governmental
units intercepting and other main sewers for the collection and
transmission of house, industrial and other sewage to a site or sites
for disposal selected by them, such sewers to be sufficient, in the
im/I UamP_n_t of the sewerage (~Q]j 1_j~]]$$1OT10TS~ to care for- such sewage
ofthe territory included in such distr i ct .. The sewerage commas-
sinners shall project, plan, construct and operate sewage disposal
works at a site or . sites selected by them which may be located
within or outside ofthe terri tory included in the district The sew-
erage commissioners may also project, plan, construct and main-
tain intercepting and other ' main sewers for, the collection and
disposal of ' storm water which shall be separate from the sanitary
sewerage system . . The sewerage commissioners may also pro ject,
plan, construct and operate solid waste disposal works at a site or
sites selected by them which may be located within or outside of
the territory included in the district or by contract with counties or
municipalities which have solid waste disposal facilities ; The

144 .07 Joint sewerage systems . (1) The department
of natural resources may require the sewerage system, or sewage
or, refuse disposal plant of any governmental unit including any
town, village or, city, to be so planned and constructed that it may
be connected withthat of any other town, village or city, and may,
after hearing, upon due notice to the governmental units order the
proper connections to be made or a group of governmental units
including cities, villages, town sanitary districts or town utility
districts may construct and operate a joint sewerage system under
this statute without being so required by order of the department
of natural resources but following hearing and approval of the
department. .

(1 m) An order by the department for the connection of unin-
coiporated territory to a city or village system or plant under this
section shall not become effective for 30 days following issuance .
Within 30 days following issuance of the order, the governing
body of 'a city or village subject to an order under this section may
commence an annexation proceeding under s .. 66.024 to annex the
unincorporated territory subject to the order . If'the result of the
referendum under s 66. :024 (4) is in favor of'annexation, the terri-
toiy shall be annexed to the city or' village for all purposes, and
sewerage service shall be extended to the territory subject to the
order. . If' an application for an annexation referendum is denied
under s . . 66 .024 (2) or the referendum under s. 66 024 (4) is against
the annexation, the order shall be void.. If an annexation proceed-
ing is not commenced within the 3(}-clay period, the order shall
become ef'f'ective :

(2) When one governmental unit renders service to another
under this section, reasonable compensation shall be paid . The
officials in charge of the system, of the governmental unit furnish-
ing-the service shall determine the reasonable compensation and
report to its clerk who shall, on or before August 1 of each year ;
certify a statement thereof' to the clerk of the governmental unit
receiving the service : This clerk shall extend the amount shown
in such statement as a charge on the tax roll, in the manner follow-
ing: a) where the service rendered is available to substantially all
improved real estate in the member governmental unit receiving
the same, the charges shall be placed upon the tax roll of such
member governmental unit as a general tax ; b) where the service
rendered is`for the benefit of public highways in, or real estate
owned or operated by, the member governmental unit receiving
N.e` the therefor shall be Y ĉ...... ny 1 nPAiwnnn the tax rnll_ nf 'u.., same, .,, .

such member governmental unit as a general tax ; c) where the ser-
vice rendered does not come under the provisions of a) orb), the
charges therefor shall be placed upon the tax roil of'such member
governmental unit as a special tax upon each parcel of'real estate
benefited ; and when collected iC shall be paid to the treasurer of'the
member governmental unit rendering the service. Where the
charges are to be extended on such tax roll under the provisions
of c), the clerk ofthe member governmental unit furnishing such
service shall itemize the statement showing separately the amount
charged to each parcel of'real estate benefited ; if, due to delay in
determination, such charge cannot be extended on the tax roll of
any particular year, it shall be extended as soon as possible,

through which one or both of these systems extend, to be con-
nected with either or both in the manner prescribed , If any person
fails to comply for more than 10 days after notice in writing the
municipality may impose a penalty or may cause connection to be
made, and the expense thereof' shall be assessed as a special tax
against the property Except in 1st class cities, the owner may,
within 30 days after the completion of the work, file a written
option with the municipal clerk stating that he or she cannot pay
the amount in one sum and asking that it be levied in not to exceed
5 equal annual instalments, and the amount shall be so collected
with interest at a rate not to exceed 15% per year from the comple-
tion of the work, the unpaid balance to be a special tax lien .,

History : 1979 c 110 s 60 . (13) ; 1979 c 221 ; 1983 a 150.
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sewer-age commissioners may employ and fix compensation for
engineers, assistants, clerks, employes and laborers, or do such
other things as may be necessary for the due and proper execution
of their duties . Such sewage disposal works may be used by the
sewerage commissioners and by such governmental units for the
disposal of garbage ; refuse and rubbish .

(d) Such sewerage commission shall constitute a body corpo-
rate by the name of "(Insect name of governmental units or area)
Sewerage Commission," by which in all proceedings it shall
thereafter be known . It may purchase, take and hold real and per-
sonal property for its use and convey and dispose of the same
This giant of power shall be retroactive to September 13, 1935 for
commissions formed pr i or to January 1,1972. . Except as provided
in this subsection the sewerage commissioners shall have the
power r and proceedd as a common council and board of public .:
works in citiess in carrying out the provisions of par. (c) All bor- ,
rowingunder s 24 . 61(3) (a) 5 . and all bond issues and appropria-
tions made by said sewerage commission shall be subject to the
approval of' thegoverning bodies ofthe respective governmental
units :

..

(e) Each such governmental unit shall pay for its proportionate
share of such sewerage system, including additions thereto, and
also its proportionate share of all operation and maintenance costs
as maybe determined by the sewerage commission . Each govern-
mental unit may borrow money and issue revenue or general
obligation bonds therefor, for the acquisition, construction, erec-
tion, enlargement and extension of a joint sewage disposal plant
or refuse or rubbish or solid waste disposal plant or system or any
combination of' plants provided under this section, and to purchase
a site or sites for the same:. Each governmental unit may, if it so
desires, proceed under s 66 076 in financing its portion of the cost
oftheconstruction; operation and maintenance of the joint sewage
disposal plant or plants provided ' for in this section, or system .

(f) Any such governmental unit being aggrieved by the deter
mination of the sewerage commission on matters within its juris-
diction may appeal to the circuit court as provided in sub . (3) ,(b) .

History : 1971 c _ 89,276 ; 1977 c 18' 7; 1979 c 1 76 ; 1985 a 49 .
Sub'." (lm) does not violate Art '. IV, sec. 1 . See note to Art IV, sec .. i ; citing City

of Beloit v. Kallas, 76 W (2d) 61, 250 NW (2d) 342 .
Joint sewerage commission may enact and enforce regulations required of it under

Clean Water Act of 1977, but it cannot make appropriations or issue bonds without
approval df governing bodies which established it 68 Atty Gen : 83 .

144.08 Disposal of septage in municipal sewage
systems. (1) DEFINITIONS In this section :

(a) "Septage" means the scum, liquid, sludge or other waste
f'rom ;a septic tank ; : soil absorption field, holding tank or, privy
This term does not include the waste from a grease trap .

(b) "Licensed disposer" means a person engaged in servicing,
as defi ned in s . 146.20 (2) (f), under a license issued under s .
146,20 (3) (a)

(2) REQUIREMENT TO TREAT SEPTAGE: A municipal sewage sys-
temshall accept and treat septage f r om a licensed disposer during
the period of time commencing on November 15 and ending on
Apri l 15 . The sewage system may, but is not required to, accept
and, tceat septage at other times during the year . .

(3) EXCEPTIONS (a) Notwithstanding sub . (2), a municipal
sewage system is, not required to accept sentage from a licensed
disposerif.̀

1 : Treatment of the septage would cause the sewagee system
to exceed its operating design capacity or to violate any applicable
effluent limitations or standards, water quality standards : or any
other legally applicable requirements, including court orders or
state or federall statutes, rules, regulations or orders ;

2 . The septage is not compatible with the sewage system ;
3 The licensed disposer has not applied for ' and received

approval under sub .: (5) to dispose of ' septage in the sewage system
or the licensed disposer fails to comply with the disposal plan ; or

4 . The licensed disposer fails to comply with septage disposal
rules promulgated by the municipal sewage system . .

144 .09 Enforcement. Records required by the depart-
Merit shall be kept by the owners and the department supplied with
rectified copies and suchh other information as it may require . .
Agents of the department may enter buildings, structures and
premises of owners supplying the public or' industrial plants with
water, ice, sewerage systems, sewage or refuse disposal service
and private properties to collect samples, records and information,
and to ascertain if the rules and orders ofthe department are com-
plied with . . The department of,justice shall assist in the enforce-
ment of this chapter .:

144.10 Remedial action in the Great Lakes and their
tributaries. . . (1) In this section:

(a) "International joint commission" has the meaning given in
s . 144 .026 (1) (h) .

(b) "Remedial action plan" means a comprehensive plan to
clean up and restore the environment in a contaminated area that
is in or adjacent to Lake Michigan or Lake Superior or a tributary

(b) The municipal sewage system shall accept that part of the
total amount of' septage offered for disposal which is not within the
exceptions in par, (a) ,

(4) PRIORITIES If the municipal sewage system can accept
some, but not all, ofthe septage offered for disposal, the municipall
sewage system may accept septage which is generated within the
sewage service area before accepting septage which is generated
outside ofthe sewage service area

(5) DISPOSAL PLAN (a) Each year a licensed disposer may
apply to the municipal sewage system, prior to September 1, for
permission to dispose of septage in the sewage system .

(b) The municipal sewage system shall approve applications
for- septage disposal, or reject those applications which are within
the exceptions in sub . (3), no later than October 1 of each year .

(c) The municipal sewage system may impose reasonable
terms and conditions for septage disposal including:

1 . Specific quantities, locations, times and methods for dis-
charge of' septage into the sewage system . :

2 . Requirements to r0port the source and amount of septage
placed in the sewage system .

3 . Requirements to analyze septage characteristics under sub ..
(6)

4 . Actual and equitable disposal fees based on the volume of
septage introduced into the municipal sewage system and calcu-
lated at the rate applied to other users of the municipal sewage sys-
tem, and including the costs of additional facilities or personnel
necessary to accept septage at the point of introduction into the
municipal sewage system

(d) The municipal sewage system shall prepare a disposal plan
for each licensed disposer whose application for septage disposal
is approved . The disposal plan shall consist of the approved
application and all terms and conditions imposed on the licensed
disposer

(6) ANALYSIS OF ssrrnGs. The municipal sewage system may
require the licensed disposerxo analyze representative samples of
septage placed in the sewage system in orde r to determine the
characteristics ofthe septage and the compatibility of' the septage
with the municipal sewage system . . The municipal sewage system
may not require the analysis of' sepfage from exclusively residen-
tial sources

(7) DISPOSAL FACILITIES A municipal sewage system which
is required to accept andtreat septage shall provide adequate facil-
ities for the introduction of septage into the sewage system .

(8 ) ' MODE REGULATION The department shall prepare a
model septage disposal regulation which may be used by munici-
pal sewage systems in the implementation of this section .

(9) LAND DISPOSAL NOT PROHIBITED This section shall not be
construed as a prohibition of the land disposal of septage . The
land disposal of septage is governed by s . 146 . . 20 . .

History : 1983 a 410 ; 1989 a . 31, 359
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school districts for the financing of such facilities is established
and a program of state advances in anticipation of' federal aid reim-
bursement is established to meet the state's water quality stan-
dards These state programs shall be administered by the depart-
ment of natural resources and the department shall make such
rules as are necessary for the proper execution of the state pro-
gram .

(2m) In this section "estimated reasonable costs" include the
costs of preliminary planning to determine the economic and engi-
neeiing feasibility of pollution prevention and abatement facili-
ties, the engineering, architectural, legal, fiscal and economic
investigations and studies, surveys, designs, plans, working draw-
ings, specifications, procedures and other action necessary to the
construction of pollution prevention and abatement facilities and
the erection, building, acquisition, alteration, remodeling,
imp r ovement or extension of pollution prevention and abatementt
facilities and the inspection and supervision of the construction of
pollution prevention and abatement facilities :.

(3) (a) The department shall establish criteria to determine
those municipalities and school districts and projects which are
eligible for the state program and to determine appropri ate priori-
ties among the projects .

(c) All munici palities and school distr icts are eligible for
agreements under sub.. (6) (b) based on the cri teri a in this para-
graph The cr i ter i a shall consider the health hazards of existing
conditions, the extent and nature of pollution, per capita costs of
the project, property valuation of' themunicipalities or school dis-
tr icts as equalized by the state, income of the residents in the
municipalities or school districts, the availability of federal funds
for ' the project, soil conditions, the feasibilityy and practicality of
the project, the borrowing capacity of the municipality or school
district and any other factors which the department considers
important . . Municipalities or school districts commencing proj-
ects but not completed pr ior to January 18, 1970, shall be deemed
eligible for agreements under sub . . (6) (b) School districtt projects
are not eligible if the project is located within the corporate limits
of 'a city or of a village with an operating municipal sewage sys-
tem.`

(4) Municipalities or school districts which desire to partici-
pate in the state program shall submit application for participation
to the department . The application shall be in such form and
includesuch information as the department prescr i bes .

(5) The department shall review applications for participation
in the state program It shall determine those applications which
meet the criteria it established under sub . . (3), and shall arrange the
applications in appropr iate priori ty order.

(6) The department may enter into agreement with municipal-
ities and school districts to provide state assistance for the financ-
ing of' thosepollution prevention and abatement facilities projects
it approves under sub . (5) .

(b) The department may enter into agreements with municipal-
ities and school districts to make payments to them f rom the
appropriations made by s 20 866 (2) (tm) .

I . These payments shall not exceed 50% of the approved pro-
ject in conjunction with the state program of advancement in
anticipation of federal reimbursement under sub . (2) .. To provide
for the financing of pollution prevention and abatement facilities,
the natural resources board, with the approval of the governor,
subject to .theiimits of ' s . 20 .866 (2) (tm) may direct that state debt
be contracted as set forth in subd . 2 , and subject to the limits set
therein. Said debts shall be contracted for- in the manner and form
as the legislature hereafter prescribes ..

2 . It is the intent of ' the legislature that state debt not to exceed
$150,850,000 in the 10-year period from 1969 to 1979 may be
incurred for state water pollution and abatement assistance . .

(e) The department shall review and approve the plans and
specifications of all facilities designed and constructed by agree-
ment under this section ..

of Lake Michigan or Lake Superior and that is identified as an area
of concern by the international joint commission under the Great
Lakes water quality agreement ..

(2) The department may perform activities to clean up or to
restore the environment in an area that is in or adjacent to Lake
Michigan or Lake Superior or a tributary of Lake Michigan or
Lake Superior ifthe activities are included in a remedial action
plan that is approved by the department . .

(3) In selecting projects to perform under this section, the
department shall consider the amount of state funds available, the
availability of matching funds from federal, private or other
sources, the willingness and ability of'a responsible person to fund
aproject, the willingness and ability of'a local governmental unit,
as defined in s . 144,235 (1) (c), to undertake or assist in a project,
the severity of the environmental contamination that a project will
address and the size of the population affected by the contamina-
tion :

(4) (a) If a person provides funding for an activity that is part
of a remedial action plan, that provision of'f'unding is not evidence
of liability or an admission of liability f'or' any environmental con-
tamination

(b) The acceptance by the department of'funding from a person
for an activity that is part of a remedial action plan does not limit
the ability of the department to take action against that person if
the department determines that the person is responsible, in whole
or in pact, for environmental contamination . .
History : 1991 a 39

144.11 Great Lakes protection fund share. (1) In this
section :

(a) "International jorntcommission" has the meaning given in
s 144'A26 (1) (h) .

(b) "Remedial action plan" means a comprehensive plan to
clean up and restore the environment in a contaminated area that
is in or adjacent to Lake Michigan or Lake Super'ior' or a tributary
of'LakeMichigan or Lake Superior and that is identified as an area
of`coneein by the international joint commission under, the Great
Lakes water quality agreement .

(2) The department may use moneys from the appropriation
under s 20,370 (2) (ah) for any of the following purposes :

(a) To implement activities included in a remedial action plan .
(b) To restore or protect fish or wildlife habitats in or adjacent

to Lake Michigan or Lake Superior .
(c) For, planning or providing information related to cleaningg

up or protecting the Great Lakes . .
History: 1991 a 39

144.'i4 Nondegradable detergents , sale prohibited .
On and after December 31, 1965, the sale and use of nondegrad-
able detergents containing alkyl benzene sulf'onate is prohibited
in this state ..

History : 1971 c 40

. 144 .15 ' Mercury d ischarge " into water. Discharge of
mercury compounds and metallic mercury into the waters of this
state by any person shall be limited to fifteen-hundredths of a
pound of mercury per day averaged over a 30-day period, and not
more than one-half pound in any one day The department may
establish lower maximum discharge limits by rule .

Histor y: 19'71 c 272 ; 1979 c . 34 s 984p ; Stars 19'79 s 144 :15 .

144 .21 Financial assistance program . (1) The legis-
lature finds that state financial assistance for the construction and
financing of pollution prevention and abatement facilities is a
public purpose and a proper state government function in that the
state: is trustee of the waters of the state and that such financial
assistance is necessary to protect the purity of'state waters . .

(2) ; In order that the construction of pollution prevention and
abatement facilities necessary to the protection of'state waters be
encouraged, a state program of assistance to municipalities and
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(7) This section shall be construed liberally in aid ofthe pur-
poses declared in sub . (1) .

(8) After June 30, 1979, the department may not enter into any
agreements or contracts under sub (6) (b), but the department
shall continue to make payments on existing agreements and con-
tracts until the terms of the agreements and contracts are fully sat-
isfied .

History: 1971 c.95 ; 1975c. 39s . '734; 1977e 29 ; 1979c . 34 ss 91 74 to 9 '76, 2102
(39) . (a) ; , 1987 a, .399; 1989 a . 31 ; 1991 a 269

144.23 Financial assistance program ; sewerage
systems. (1) The financial assistance program established
under this section is to be used only if the applicant is unable to
receivee assistance in a timely manner from the federal government
and supplementary funding program established under s 144. 21 .,
Receipt of' aid under, this section makes the applicant ineligible for
aid under s.. 144 21

(2) 'here. is established a state program of assistance to
municipalities and unincorporated areas for the purpose of' financ-
ing the . construction of water ' pollutionn abatement and sewage
collection systems . . . .. The program shall be administe red by the
department which shall make such rules as ;are necessary for the
proper execution ofthe program,

(3) (a) The department shall establish criteria to determine
those municipalities and projects which are eligible for the state
program andto determine appropriate priorities by rule among the
projects..

(b) All, municipalities having a population of less than 10,000
are eligible for agr eements under sub . . (6) based on the criteria in
this paragraph The criteria shall consider ' the health hazards of
existing conditions, . the adequacy ofthe existing water pollution
abatement system, per capita costs of the project, property valua-
tion of the municipalities as equalized by the state, income ofthe
residents in the municipalities, the availability of federal funds for
the project and the borrowing, capacity of the municipality High-
est prior i ty shall initially be iven to projects which have com-
pleted all necessary planning and engineering and any other f'ac-
tois which the department considers important Municipalit ies
commencing projects not completed prior to June 29, - 1974 ar e eli-
gible for Agreements under sub . (6) .

(4) Municipalities which desire to, participate in the state pro-
gram shall submit application for participation to the department
The application shall be in such ,form and i nclude such inf 'orma-
don as the department prescribes .

(5) The department shall r eview applications for participation
in the state program It shall determine those applications which
meet the criter i a it established under sub, (3) andd shall arrange the

;applications inappropriatepi ioiity order,
(6) (a) Upon approval of an application, the department may

enter into an agreement withh the municipality to pay from the
appropriation under ' s'. : 20.. 866 (2) (tm) an amount not to exceed
50% of the :estimated reasonable costs of the approved - project . .
The agreement shall 'be for such duration and subject to such terms
as the department may prescribe The department shall not grant
any municipality more than 10% of the funds available under s ..
20.866 (2) ltml' for a given year ..

(b) In this subsection "estimated reasonable costs" include the
costs of'peliminaiy planning to determine the economic and engi-
neering feasibility of a proposed sewerage system, the engineer-
hg; architectural ; legal, `fiscal and economic investigations and
studies, surveys, designs, plans, working drawings, specifica-
tions, procedures and other' action necessary to the construction of
the project and the erection ; building, acquisition, alteration,
remodeling, improvement or extension of system facilities and the
inspection and superv i sion of the construction of` such facilities .

(7) The department shall review and approve the plans and
specifications of all facilities designed and const ructed by agree-
ment under this section,

144 .235 Financial assistance program ; local water
quality planning .. (1) DEFINITIONS . As used in this section :

(a) "Designated local agency" means the designated local
agency under section 2088 of the federal act .

(b) "Federal act" means the federal water pollution control act
amendments of 1972, PL.. 92-500, 86 Stat . 816 . .

(c) "Local governmental unit" means a political subdivision of
this state, a'special purpose district in this state, an instrumentality
or corporation of'such a political subdivision or special purpose
district, a combination or subunit of any of the foregoing or an
instrumentality ofthe state and any ofthe foregoing

(2) STATE WATER QUAL ITY PLANN ING ASSISTANCE PROGRAM ;
DES IGNATED LOCAL AGENCIES . (a) The department shall administer
a program to provide state assistance to designated local agencies
for water quality planning activities.

(b) The department shall establish grant eligibility criteria for
designated planning : agencies seeking state assistance for water
quality planning activities .. The department shall consider the
capacity of an agency to conduct areawide planning activities in
establishing these eligibility criteria.

(c) A designated planning agency may receive state assistance
to conduct water quality planning activities if` .

1 . The designated planning agency agrees to provide plan-
ning matching funds . At a minimum, the department shall require
the designated planning agency to agree to provide planning
matching funds in an amount equal to the state assistance.. The
department may require the designated planning agency to agree
to provide local matching funds in a higher amount .

2 .. The designated planning agency meets all grant eligibility
criteria.

(3) STATE WATER QUALITY PLANNING ASSISTANCE; OTHER LOCAL
GOVERNMENTAL UNITS. The department may provide financial
assistance for' water quality planning activities to local govern-
mental units that are not designated local agencies . .

Hi s tory: 1979 c 221 ; 1985 a 29; 1991 a 39

144.24 Financial assistance program ; point source
pollution abatement . (1) LEGISLATIVE INTENT The legislature
finds that state financial assistance for facility planning, engineer-
ing design and construction of point source pollution abatement
facilities is a public purpose and a proper state government func-
tion in that the state is the trustee of the waters of the state and that
this financial assistance is necessary to protect the purity of'state
waters . In orderr that facility planning, engineering design and
construction of point source pollution abatement facilities neces-
sary to the protection of state waters be encouraged, a state pro-
gram of assistance to municipalities for- the financing of these acti-
vities is established, The legislature further finds that in order for
the construction of point source pollution abatement facilities to
proceed in an expeditious manner it is appropriatee to meet the
costs through the issuance of public debt, extending the financial
obligation incurred over a generation of beneficiaries of these
facilities .

(2) ADMINISTRATION ; RULES. The state's point source pollution
abatement program shall be administered by the department . The
department shall make such rules as are necessary for the proper
executionn of the, program . .

(3 ) DEFINITIONS In this section :
(a) "Federal act" means the federal water pollution control act

PL .. 92-500, as amended ..

(8) After' June 30,1978, the department may not enter into any
agreements or contracts under this section, but the department
shall continue to make payments on existing agreements and con-
tracts until the terms of" the agreements and contracts are fully sat-
isfied

History : 1973 c 333 ; ]9' 7'7 c 418 .
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4 . Engineering design cost grants made from the appropria-
tion under s . 20 . 866 (2) (m) shall be awarded at the time a
construction grant is awarded and may be awarded only if an
advance commitment for reimbursement is made under sub .. (9m) ..

(d) If' a project funded under this section fails, the department
may not require the recipient ofthe grant to reimburse the depart-
ment for costs determined to be eligible under this section if all of
the following apply :

l . The applicant initiates legal action and pursues the action
to completion, unless the departmentt agrees otherwise, to recover
costs from parties potentially liable for the project's failure and the
legal action is not resolved before May 11, 1990 .

2. The applicant agrees in writing to pay to the department,
for thee state=funded portion of the project, funds recovered under
the legal action in excess ofthe cost ofthe legal action .

(5) APPLICATION . Municipalities which desire to participate in
the financial assistance program under this section shall submit an
application for participation to the department . . The application
shall be in such form and include such information as the depart-
ment prescribes The department shall review applications for
participation in the state program. It shall determine those
applications which meet the criteria it established under sub . (4) . .

(6) PRIORITIES (a) Each municipality shall notify the depart-
ment of' itsintent to apply for a g r ant under this section by January
1 of each year For those municipalities that notify the department
by January 1, the department shall annually compile a funding list
which ranks these municipalities in the same order as they appear
on the federal priority list, prepared under the federal act, as of
January 1 of each year.. Except as provided in sub.: (7) (c) 4, if
there is not sufficient funding available under this section to fund
all giant applications in one year, the department shall allocate
available funding to projects in the order in which they appear on
thee funding list , . The department shall not allocate funds to a
municipality that is on the funding list in a particular year if ' the
municipality is not ready to begin construction within 3 months of
the time when the department is ready to allocate the funds, and
the municipality can reasonably expect to receive funds under the
federal program within 12 months ofthe time when the depart-
ment is ready to allocate thee funds . .

(b) For those municipalities that notify the depa r tment after
January 1 but before Apr i l 1 of each year of' their intent to apply
for a grant under this section, the department shall compile a fund-
ing list as of April 1 of each year . If funding remains from the
allocation under par (a), the department shall allocate available
funding to projects in the order in which they appear on the fund-
ing list compiled under this paragraph The department shall not
allocate funds to a municipality under this paragraph that is on the
funding list in a particular year if the municipality is not ready to
begin construction within. 3 months after the department is ready
to allocate the funds and the municipalityy can reasonably expect
to receive funds under the federal program within 12 months after
the department is ready to allocate the funds .

(c) If a municipality receives' a notice that the department is
ready. to allocate funds under par (a) or (b) and, prior to the initia-
tion of constr uction ; the department determines that revisions to
the proposed project based upon significant newly discovered
information or recent technological innovation will reduce antici-
pated project costs without impeding the achievement of dis-
charge and effluent standards, the department may reserve the
funds previously committed under par . . (a) or (b) for that munici-
pality for a period not to exceed onee priority year after the funding
list is compiled under pal . (a) or (b) .

(7) PAYMENr (a) 1 Upon the completion by an applicant of
all application requirements , the department may enter into an
agreement with a municipalityy for a giant of' up to 60% of the eligi-
ble costs of a project, except as provided under sub. (4) (c), if the
municipality is awarded a grant before . July 1, 1989 . .

2 Upon the completion by an applicant of all application
requirements, the department may enter into an agreement with a

(b) "Point source pollution abatement facilities" means those
facilities eligible for financial assistance under title II of the fed-
eral act.

(c) "State program" means the program of financial assistance
for point source pollution abatement established under this sec-
tion .

(4) ELIGIBILITY (a) The department shall, by rule, specify cri-
teriafor determining eligible municipalities and projects for fund-
ing by grants under this section. Where a municipality is serviced
by more than one sewerage district for wastewater pollution
abatement, each service area of the municipality shall be consid-
ered as a separate municipality for purposes` of obtaining financial
assistance under the state program . . Except as provided in this sub-
section, the department shall promulgate rules wh ich specify cri-
teria for determining eligible participants and projects which com-
ply with the federal act and rules promulgated under the federal
act .

(b) 1 Eligible projects relating to collection systems include
only the following :

a. A collection system in an unsewered municipality which
is constructing a new wastewater treatment plant and collection
system rehabilitation which is necessary to maintain the total
integrity of a sewerage system .

b . A collection system which the department orders under s .
144.07 (1) notwithstanding the outcome of the annexation refer-
endum under s 144. 07 (1 m) Notwithstanding sub . (7) (a) and any
rules promulgated under this section, the department shall award
funding under this subd . 1I bb in an amount that totals 60% of all
costs ofthe project, rather than of eligible costs of the project .

c . A collection system in an unsewered community which is
being connected to an existing wastewater treatment plant if the
municipality applied to the department under sub . (5) fox financial
assistance on or' after January 1, 1986, and the municipality
received, before January 1, 1987, a notice under sub. . (6) that the
department was ready to allocate funds to the municipality,

2 . Funding may not be provided for that portion of any project
related to industrial capacity that is defined under 33 USC 1284
(b) (1), as amended on May 16, 1978, as subject to industrial cost
recovery. . Notwithstanding the federal act and regulations pro-
mulgated under that act,, the state program does not require an
industrial cost recovery system.

3 . The amount of ' reservecapacity for treatment works eligi-
ble for grant assistance is limited to that future capacity required
to serve the users of the treatment works expected to exist within
the service area ofthe project 10 years from the time the treatment
works are estimated to become operational or, in the case of inter
ceptor sewers and associated appurtenances, the estimated date of
operation The department, in consultation with the demographic
services center in the department of administration under s : 16. 96,
shall promulgate rules defining procedures for projecting popula-
tion used in determining the amount of reseive capacity

(c) l :' Every applicant seeking grants for construction put-
poses under this section shall complete a staged facility planning,
engineering design and environmental analysis sequence devel-
oped bythe department . The department shall model the required
sequence af'ter' the staged planning, design and environmental
analysis sequence under title II ofthe federal act ,

2. If sources of funding for the facility planning prescribed
under this paragraph are not available for these activities, grants
provided under this section may pay 50% of the cost of facility
planning . .

2m . Amendments or applicationss for, facility planning grants
r eceived after March 1, 1987, shall be funded at 50% ofthe cost
ofthe facility planning.

3 . If sources of funding for the engineering design prescr ibed
under this paragraph are not available for these activities, grants
provided under this section may pay 75% ofthe cost of engineer-
ing design activities..
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ues, if the city or village does not operate a wastewater treatmentt
plant but is served by a regional wastewater ' treatment plant oper-
ated by a metropolitan sewerage district created under ss . 66 88 to
66 918 and if the user charges imposed by that district are
approved by the department and comply with the requirements of
title II of the federal act .

(d) Prior approval . Payment in excess of two-thirds of the
state assistance p rovided for the eligible costs of construction may
not be made until the department approves the programs required
under par' s . (a) and (b) and any system required under par . . (c) ..

(e) Rules . : The department shall promulgate rules consistent
with this subsection .

(8m) REPAYMENT. The department may not require a munici-
pality that received a construction grant under this section for a
wastewater treatment system that subsequently failed to repay any
portion of the grant related to the costs of that failed system if all
of the following apply :

(a) The municipality received the construction grant during
fiscal year 1980-81

(b) Prior to the construction of the wastewater treatment sys-
tem funded by the grant under par . . (a) the municipality was an
unsewered municipality.

(c) The department directed the municipality to correct the
failed wastewater treatment system and the municipality received
construction grant funding during fiscal year 1987-88 to make the
corrections

(9) ADVANCE COMMITMENTS FOR REIMBURSEMENT FROM
FUTURE APPROPRIATIONS . (a) The department shall, by -rule, imple-
ment and administer reimbursement funding to municipalities as
part of' the financial assistance program under this section to
encourage the participation of all municipalities .

(b) The department shall promulgate rules specifying reim-
bursement eligibility and procedures for commitments of f inan-
cial assistance The rules shall specify that reimbursement shall ,
be made or committed :

1 . To communities willing to apply for state assistance condi-
tioned upon legislative appropriation of the amounts needed to
reimburse municipalities .

2 . To communities successfully completing all facility plan-
ning and engineering design requirements .

3 . For all eligible costs consistent with sub , (4) .
4 . Prior to the start of construction of any reimbursable project

if' all required procedures have been complied with .
5 . Subject to a priori ty determination system consistent with

sub . . (6) for reimbursable projects ,
b . Subject to the same provisions of payment under sub . (7) .
7 . Subject to the same conditions of payment under sub .. (8) .

(c) The maximum state assistance the department may commit
in each fi scal year before fiscal year 1989-90 for future reim-
bursement under this subsection is an amount equal to the amount
Authorized under sub . (7) (c) for the subsequent fi scal year .

(9m) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
NEERING DESIGN' costs . . The department may make an advance
commitment to amnmrmality for the reimbursement of engineer-

ing design costs from funds appropri ated under s 20 866 (2) (tn)
subject to, all of' the following requirements :

(a) For fiscal year 1989-90, the advance commitment shall
include a provision making the reimbursement of engineering
design costs conditional on the award or making of a construction
grant under this section or a loan under ss . 144 241 and 144. 2415 ..
If' the financial assistance that the municipality receives for
construction of 'a treatment work is a loan, the engineering design
cost reimbursement shall be a loan . After June 30, 1990, and
before September 1, 1990, the department may enter into an
agreement with a municipality to provide engineering design
costs under thiss subsection if the department makes an advance
commitment for the reimbursement of those costs before July 1,

municipality for a grant of up to 55% of the eligible costs of the
project, except as provided under sub. (4) (c), if the municipality
is awarded a grant after- June 30, 1989, but before July 1, 1990 ..

(b) No project funded under this section may receive state
assistance that, combined with other nonlocaIgovernment assist-
ance, exceeds 75% of the eligible cost of the project . .

(c) 1 . Metropolitan sewerage districts that serve l st class cities
are limited in each fiscal year to receiving total grant awards not
to exceed 33% of the sum of' the amounts in the schedule for that
fiscal year for the appropr i ation under s 20. 445 (1) (de) and the
amount authorized under sub . . (10) for that fi scal year plus the
unencumbered balance at the end of' the preceding fiscal year for
the amount authorized under sub (10) This subdivision is not
applicable to grant awards provided during fiscal years 1985-86,
1986r87 , 1988-89 and 1989-90 :

2 . Metropolitan sewerage districts that serve lst class cities
are limited to new project grant awards of not moree than
$29 ,900,000 in f i scal year 1985-86 , of not more than. $ 35 , 300 , 000
in fiscal year 1986-87, of not more than $70,000,000 in f iscal year
1988-89 and of not more than $45,600,000 in fiscal year 1989-90
from the amountss authorized under sub . (10), plus anyy unallocated
balances from the previous fiscal year as listed in this subdivision
which the department determines, in accordance with its rules
establishing apioiity funding list under sub . . (6), will be available
for obligation during the succeeding fiscal year ;

3 : Sewerage districts that do not servel st class cities are lim-
ited to new project grant awards that, in the aggregate for all those
sewerage districts, are not more than $70,500,000 in f i scal year
1988-89 and not more than $48,3 .38,400 in fiscal year 1989-90
from the amounts authorized under sub .. (10), plus any unallocated
balances from the previous fiscal ,year as listed in this subdivision
which the department determines, in accordance with its rules
establishing a prior ity funding list under sub : (6), will be available
for obligation during the succeeding fiscal year

4 Of the additional : $11,938,400 authorized in subd , 3 by
1989 Wisconsin Act 366, for fiscal year 1989-90, the department
shall allocate . $5;969,2000 to each of the fi rst 2 municipalities,
except a metropolitan sewerage district that se rves a 1 sf class city,
whose projects have the highest rankings on the funding list under
sub ., (6) (a) The department may not release the, additional mon-
eys authorized in subd , 3 , to such municipalities until the secretary
certifies in wr iting that each municipality has signed an agreement
with the department under which the municipality agrees to waive
any further challenge to the order' of placement of, any of its proj-
ects on a priority funding list established by the dpartment under
sub (6) .

(8) CONDITIONS OF PAYMENT . (a) Water' conservation Each
municipality receiving state assistance under this section for the
construction of a point source pollution abatement facility shall
develop and adopt a program of water conservation no less strin-
gent than the federal requirements

(b) Operation and maintenance, Each municipality receiving
state assistance under this section for the construction of a point
source pollution abatement facility shall develop and adopt apro-
gram of systemwide operation and maintenance of ' the wastewater '
treatment plant, .n n_liir1;,nb the t; ninin~a nfn, P r_gnnnQl_, n9 BOSS strin-
gent than the federal requirements

(c) User charges, exception . l Except as providedd under
subd. 2 . , each municipality receiving state assistance under this
section for the construction of 'a point source pollution abatement
facility shall develop and adopt a system of equitable user charges
to ensure that each recipient of waste treatment services pays its
proportionate share of the costs of' the operation and maintenance
of' the point source pollution abatement facility, The user fee sys-
tem shall be in compliance with title II of the federal act and the
rules promulgated under thee federal act.,

2 . . The department may issue an exemption from the require-
ment imposed under subd. 1 , if a city or village imposes a system
of equitable dedicated charges based upon assessed property val-
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1990, and the municipality receives financial assistance under this
section and s . 144 2415 for construction .

(b) The advance commitment may be made only for ' engineer-
ing design activities commenced after the department makes the
advance commitment.

(c) The advance commitment may be made only if ' the munici-
pality- has completed all facility planning requirements.

(d) The advance commitment may be made only for engineer-
ing design projects and costs which are eligible under sub.. (4) (a),
(b) and (c) 3 „

(e) The advance commitment shall be subject to a priority
determination system consistent with sub . . (6) .

(10) EXPENDITURE AUTHORIZATION The department may
expend, from the appropr i ation under s 20: 866 (2) (tn), the total
amount which is authorized under that paragraph to be contracted
for public debt and has not been expended, for new giantsunder
this section for engineering design costs, construction costs and
other costs which can be funded from bond revenue ,

(11) CONSTRUCTION This section shall be liberally construed
in aid of' the purposes declared in sub .. (1 ).

(12) SUNSET! (a) Notwithstanding sub . . (6), the department
may not issue a grant award under the state program for a munici-
pality that has not submitted to the department by January 2, 1989,
a facility: plan which meets the requirements of ' this section and is
approvable by the department under, this chapter..

(b) Notwithstanding sub (6), the department may not issue a
grant award under the state program for planning or construction
work af 'ter' June 30, 1990.
' History : ' 1977 c. 418 ;19 '79 c. 34 ss. 976g to 976wd,2102 (39) (8) ; 1979C . 221 ss .

626 to 626y,2200 (20), 2202 (39); 1981 c. 1, 20,174;1983 a. 27 ;1985 a. 29 ss 1935
to 1938, 3202 ( 39); 1985 a .. 120 ; 1987 a . 27, 399 ; 1989 a 31, 336, 366 ; 1991 a 39,
315 .

144.241 Clean water fund program ; financial assist-
ance. (1) DEFINITIONS In this section:

(a) "Adjusted gross income" means Wisconsin adjusted gross
income, as defined in s . 7101 (13) :

(ae) "Capital cost loan" means a loan to a municipality to
finance its payment for capital costs to ametropolitan sewerage
distr i ct organized under ss . 66 88 to 66 . . 918 . .

(am) "Effluent limitation" has the meaning designated in s :
147.015 (6) .

(b) "Enforceable requirement" means any of' the following :
1 , Those conditions or limitations of a permit under ch . 147

which, if violated, could result in the initiation of 'a civil or ccimi-
nal action under s . 147 .. 29 . .

2. Those provisions of s . 144 025 (2) (r) which, if' violated
could result in a departmental order underr s . 144 025 (2) (s) . .

3 . . If' a permit under ch . 147 has not been issued, those condi-
tions or limitations which, in the department's ,judgment, would
be included in the permit when issued . . .

4 . If ' no permit under ch. 147 applies; any requirement which
the department determines is necessary for the best practicable
waste treatment technology to meet applicable cr iteria.

(c) "Industrial user" means any of the following.
1 : Anyy nongovernmental, nonresidential user of a publicly

owned treatment work which discharges more than the equivalent
of 25,000 gallons per day of sanitary wastes, other than domestic
wastes or' discharges from sanitary conveniences, or discharges a
volume that has the weight of biochemical oxygen demand or sus-
pended solids at least as great as the we ight found in 25,000 gal-
lons per day of sanitary waste from residential users, and which
is identified in the standard industrial classification manual 1972,
federal office of management and budget, as amended and supple-
mented as of October 1, 1978, under one of the following divi-
sions :

a Division A: agriculture, forestry, and fishing .
b : Division B : mining:

2 Any nongovernmental user of a publicly owned treatment
wo rk which discharges wastewater to the treatment work which
contains toxic pollutants or poisonous solids, liquids or gases in
sufficient quantity, eithe r singly or by interaction ' with other
wastes, to contaminate the sludge of any municipal system, to
injure or interfere with any sewage treatment process, to constitute
a hazard to humans or animals, to create a public nuisance, or to
create any hazard in or have an adverse effect on the waters receiv-
ing any discharge fr om the treatment works . .

3 . All commercial users of an individual system constructed
with grant assistance under s . 144.. 24 ..

(cg) "Market interest rate " ' means the interest at the effective
rate of a r evenue obligation issued by the state to fund a project
loan or ' a portion of a project loan ' under- this section and s '
144 . 2415 . .

(d) "Treatment work" hass the meaning designated in s .
147015 (18) .

(e) "Violator of an . ef'fluent limitation' . ' means a person or
municipality that after May 17,1988, is not insubstantial compli-
ance with the enforceable requirements of its permit issued under
ch . 147 for a reason that the department determines is or has been
within the control of ' tfie person or municipality ,

(2) RULES The department shalll promulgate rules that are
necessary f'or' the proper execution of this section..

(2m), ,GENERAL . Duties The department shall :
(a) Administer its responsibilities under this section and s .

144. 241' S :
(b) Have the lead state role with the U . S .. environmental protec-

tion agency. .
(c) Cooperate with the department of administration in admin-

istering the clean water fund program.
(d) Have the lead state role with municipalities in providing

clean water fund program information, and cooperate with the
department of administration in providing such information to
municipalities. .

(e) Inspect periodically clean waterr fund project construction
to determine , project compliance with construction plans and
specifications approved by the department and the requirements
of this section and s 144 .2415 and, if applicable, of 33 USC 1251
to 1376 and 33 USC 1381 to 1 .387 - and the regulations promul-
gated thereunder..

(f) Submit a biennial budget request under s 16 42 for the
clean water fund program . .

(3) ACCEPTANCE OF FEDERAL CAPITALIZATION GRANTS The
department may enter into an agreement under 33 USC 1382 with
the U . S environmental protection agency to receive acapitalize-
tion grant under 33 USC 1381 to 1387 . . The agreement may con-
tain any provi sion r equired by 33 USC 1381 to 1387 and any regu-
lation, guideline or- policy adopted under 33 ' USC 1381 to 1387 .

(3m) BIENNIAL NEEDS LIST By May 1 of each even-numbered
year', the department shall prepare andd submit to the department
of administration a biennial needs list that includes all of ' the fol-
lowing information :

(a), A list of wastewatei : tseatment projects that the department
estimates will receive notices off 'inancial ,assistance commitment
under sub. ( 15) during thee next biennium

(b) : The .estimated cost and estimated construction schedule of
each project on the list, and the total of the estimated costs of all
projects on the list . ;

(c) The estimated rank of each project on the priority list under
sub . (10) .

(6) METHODS OF PROVIDING FINANCIAL ASSISTANCE (a) The
department may determine whether a municipality is eligible for

c : Division D: manufactur ingg
d . Division E: transportation, communications , electric, gas,

and sanitary servicess
e Division I : services..
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7 . Projects for which a municipality seeks a capital cost loan .

(8) INELIGIBILITY FOR AND LIMITATIONS ON FINANCIAL ASSIST-
ANCE (a) The following are not eligible for financial assistance
fromthe clean water fund under this section and s . 144.2415 :

1 . A person or municipality that has failed to substantially
comply, as specified by the rules promulgated under sub .. (2), with
the terms of a federal or state grant or loan used to pay the costs
of' studies, investigations, plans, designs or construction associ-
ated with wastewater collection, transportation, treatment or
disposal or used to pay the cost of studies, investigations, plans,
designs or construction associated with implementing a nonpoint
source control management program .

2 . Connection laterals and sewer lines that transport waste-
water from structuress to municipally owned or individually
owned wastewater systems .

3 . Public sanitary sewer mains, interceptors and individual
systems which exclusively serve future development .

4 . A planning, design or construction project which received
financial assistance under 33 USC 1251 to 1376 or s 14424,
except for any of the following :

a . . The nonlocal share of a project which receives funding
under s . 144 2415 (13) .

b The portion of a project funded under s 144 . 2415 (13)
relating to a collection system, even if thee costs relating to the
collection system weree not eligible under s . 144.24 .

5 . During fiscal years 1989-90 to 1994-95, a person or
municipality in violation of an effluent limitation contained in a
permit issued under ch . 147,: unless that person or municipality is
eligible under s . 144 .2415 (13) .

(b) 1 Except as provided in subd . 2 , and par . (k), the amount
of reserve capacity for, a project eligible for ' financial assistance
through a method specified under sub . . (6) (b) is limited to that
futu r e capacity required to serve the users of the project expected
to exist within the service area of the project 10 years after the pro-
ject is estimated to become operational : The department, in con-
sultation with the demographic services center in the department
of administration under s 16. 96 shall promulgate rules defining
procedures for' projecting population used in determining the
amount of reserve capacity

2 Except as provided in par. (k), the department may not
determine that a municipality is eligible for financial assistance
through a method specified under sub . . (6) ' (b) for reserve capacity
for- a collection system, interceptors or an individual system pro-
ject in an unseweied municipality

(c) Except as provided in par'. . (k), financial assistance may be
provided fo r the design, planning and construction of a collection
system, interceptor or individual system project in an unsewered
municipality or an unsewered area of a municipality, only if the
department finds that at least two-thirds of the initial flow will be
f'or' wastewater originating f r om residences in existence on Octo-
ber 17 , 1972. .

(d) An unsewexed municipality that is not constructing a treat-
ment work and will be disposing of wastewater in the treatment
work of another municipality is not eligible for financial assist-
ance under this section and s . 144,2415 until it executes an agree-
ment under s . 66,30 with another municipality to receive, treat and
dispose of the wastewater of' the unsewered municipality ,

(e) Financial assistance may be provided to a municipality for
a project only if ' the financial assistance is used for a project that
is the most cost-effective alternative for the municipality without
regard to financial assistance from the federal government and
this state..

(f) Except as provided in par (k), the department may not
determine that a municipality is eligible for financial assistance
through a method specified under sub . . (6) (b) for the portion of 'a
project that treats wastes from. industrial users .

(g) The sum of all of' the financial assistance to a municipality
approved under this section and s 144 . 2415 for a project may not

financial assistance under this section and s . 144 2415 for any of
the following :

1 . Planning, designing and constructing or replacing a treat-
ment work .

2. Implementing a management program established under
33 USC 1329 (b)

3 . Developing and implementing a conservation and manage-
ment plan under 33 USC 1330.

4 A' capital cost loan ,
(b) In approving financial assistance, the department may use

the following methods of providing fi nancial assistance :
1 ` Purchasing or refinancing the obligation of a municipality

if` the obligation was incurred to finance the cost of constructing
a water' pollution control project located in this state and the
obligation was initially incurred on or after May 17, 1988 . .

2 . . Purchasing or refinancing the obligation of a municipality
i f the obligation was incurred to finance the cost of constructing
a water ' pollution control project located in this state and the
obligation was initially incurred after March 7, 1985, and before
May 17, 1988, if after giving the notice of financial assistance
commitment under sub . . (15) the requirements of 33 USC 1382 (b)
(3) have still not been met .

3 . Guaranteeing, or purchasing insurance for, municipal
obligations for the construction or replacement of a treatment
work if ' the guarantee or insurance would improve credit market
access or reduce interest rates.

4. Making loans at or below the market interest rate .
5 .. Providing financial hardship assistance under sub , (13)

from the account under s . 25 .43 (2) (b).
6 . Making loans under s . 144 2415 (13) for the purposes of

that subsection .
7 : Making grants under sub . . (13m) .
8 Providing payments to the board of commissioners of pub-

lic lands to reduce principal or interest payments, or both, on loans
made to municipalities under subch II of ch . 24 by the board of
commissioners of public lands for projects that are eligible for
financial assistance under this section and s . 144 2415 .

(7) EL[G ist Li'rY (a) The department shall, by rule, establish
criteri a for determining which applicants and which projects are
eligible to receive financial assistance under this section and s .
144 .2415. The primary criteria for ' eligibility shall be water qual-
ity and public health . The rules for projects funded from the
account under s 25 . 43 (2) (a) shall be consistent with 33 USC
1251 to 1376 and .33 USC 1381 to 1387 and the regulations pro-
mulgated thereunder ' The rules for projects funded from the
account under s . . 25 ..43 (2) (b) may be consistent with 33 USC
1251 to 1376. and 33 USC 1381 to 1387 and the regulations pro-
mulgated thereunder.

(b) The department may determine whether a municipality is
eligible for' financial assistance under this section and s . 144 2415
for anyy of the following types of projects :

1 Projects that the department determines are necessary to
prevent a municipality f rom significantly exceeding an effluent
limitation contained in a permit issued under ch . 147 .

2. Projects needed to provide treatment to achieve compii-
ancewith an enforceable requirement changed o f established after
May 17, 1988, if the project is for a municipality that is in substan-
tial compliance with its permit, issued under ch. 147, in regard to
the changed - or established enforceable requirements .

3 . Projects for treatment work planning and design, except for
the planning and design listed under subd .: 6

4 . Projects for, unsewered municipalities .
5 Projects for- the treatment of nonpoint source pollution and

urban storm water, runoff'
6 . Projects for the planning, design, construction or replace-

ment of treatment works that violate effluent limitations contained
in a permit issued under ch 147 :
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(b) A municipality seeking financial assistance, except for a
municipality seeking a capital cost loan, for a project under this
section and s . 144 . 2415 shall complete a staged facility plan,
designn plans and specifications and an environmental analysis
sequence as required by the department by rule,

(c) If ' a municipality is serviced by more than one sewerage dis-
tiict for wastewater pollution abatement, each service area of the
municipality shall be considered a separate municipality for pur-
poses of obtaining fi nancial assistance under this section and s . .
144 . . 2415 . .

(d) The department of administration and the department
jointly may charge and collect service fees, established by rule,
which shall cover the estimated costs of reviewing and acting
upon the application and servicing the financial assistance agree-
ment . . No service fee established by rule under this paragraph may
be charged to or collected from an applicant f 'or' financial assist-
ance under s. 144 .2415 (13) ,

(f) The fees collected underr par. (d) shall be credited to the
clean water fund . .

(10) PRIORITY (a) The department shall establish a prio r ity
list under 33 USC 1381 to 1387' which ' ranks each project The
ranking on the priority list shall be based on all of the following :

1 The type of project and the order ' in which it is listed under
sub . (7) (b) 1 . to 7

2 . The impact of the project on groundwater and surface water
quality.,

3 . The impact of the project on public health
4. Any other factor determined by the department .
(b) Each municipality shall, in a wr i ting postmarked no later

than December 31, notify the department of its intent to apply for
financial assistance under this section and s . 1442415 in the next
state fiscal year . Only those municipalities that so notify the
department and that before July 1 of the next year submit a com-
plete application meeting the requirements under sub . (9) (a),
design plans and specifications if required under s . 144 04 which
are approvable by the department under this chapter and a
sequence meeting the requirements of sub, (9) (b) may be included
on the funding list under par '. . (c) and considered for financial
assistance under this section and s . 144 . . 2415 in the next state fiscal
year..

(c) The department shall annually establish a funding list for
each fiscal year thatt ranks projects of municipalities that submit
a financial assistance application under sub . (9) and meet the
requirements specified in par '. . (b) in the same order as they appear
on the priority list established under par . (a)

(d) If sufficient funds are not available to fund all applications
for financial assistance under this section and s . 144 2415 in any
fiscal year'; the department shall allocate available funding to proj-
ects in the order in which they appear on the funding list under par .
(c) for that ,year, The department may not issue a notice of finan-
cial assistance commitment f 'or' a project that is on the funding list
if ' the municipality is not ready to begin construction of ' the project
within 3 months after the department. is ready to issue a notice of
financial assistance commitment,

(e) If ' fands remain available for a fi scal year' after providing
financial assistance to all municipalities on the funding list under
par. (c), the department may issue a notice of financial assistance
commitment to a municipality that meets all of the requirements
under this section ands . 144 . 2415, except the requirement under
par. (b) to submit a complete application and design plans and
specifications, if required under s 144 04, before July 1 .

(f) Before July 1, 1991, projects not specified under sub. . (7)
(b) 4.; including projects eligible under s 144 2415 (13), may not
receive financial assistance that would total, for all of those proj-
ects, an amount that exceeds 95% of ' the amount that the legisla-
ture approves under s . 144.2415 (3) (d) for- that biennium, unless

result in the municipality paying less than 30% of the cost of the
project.

(h) Except as provided in par . . (k) or (m), a municipality that
is a violator of an effluent limitation at the time that the notice of
financial assistance commitment is given may not receive finan-
cial assistance of a method specified under sub . (6) (b) 1 . , 2 . , 3 .. ,
4 , or, S., for that part of 'a treatment work project that is needed to
correct the violation,. This paragraph does not apply to a munici-
pality that after May 17, 1988, is in compliance with a court or
department order to Correct a violation of the enforceable require-
ments of its ch 147 permit, and that is applying f 'or, financial
assistance under s . 144 . 2415 (13) to correct that violation .

(i) After June 30, 1991, no municipality may receive for proj-
ects an amount that exceeds35 .2% of the amount approved by the
legislature under s . 144 . : 2415 (3) (d) for that biennium ..

(j) During the period beginning on July 1, 1989, and ending on
June 30, 1992, no metropolitan sewerage distri ct that serves a lst
class city may receive a total of more than $207,200,000 for fi nan-
cial assistance under this section and s . . 144 . 2415 for projects on
the funding list under sub .. (10) (c) for fiscal year 1990-9L

(k) The restrictions specified under par (b) L, and 2., (c), (f)
or (h) do not apply to any of the following methods of financial .
assistance :

1 . A loan at the market interest rate . .
2 A purchase or refinancing of an obligation at fair market

value and at the market interest rate .
3 . A guarantee of a purchase of insurance for a municipal

obligation which will permit the municipality credit market access
not otherwise available or' which will reduce the interest rate on
the obligation to not less than the market rate .

(L) The total amount of ' capital cost loans made Under this sec-
tion ands . 1442415 may not exceed $120,000,000, and no capital
cost loan funds may be released under this section ands . 1442415
until the secretar y of administration has found in wr i ting that all
of the following facts have occurred :

1 . The cities of Brookfield, Mequon, Muskego and New Ber-
linand the villages of Butler, Elm Grove, Germantown, Menomo-
nee Falls and Thiensville have signed an agreement with a metro-
politan sewerage district organized under ss , 66 88 to 66. . 918,
under which eachh municipality agrees to pay some portion of ' the
amount of $120,000,000 authorized in this paragraph to the met-
ropolitan sewe tage , distiict for the districts capital costs and the
sum of the amount that each municipality agrees to pay equals at
least $120,000,000 :

2 The agreement in subd . 1 has also been signed by the met-
ropolitan sewerage district organized under ss . 66 . 88 to 66 . 918

(m) ' A municipality that is in substantial compliance withh the
enforceable requirements of its ch . 147 permit on the date that it
submits its application for financial assistancee under sub . (9)
remains eligible for state financial assistance in the same tier
under sub.. (12) for which it was eligible on the date that it sub-
mitted its application, whether or not the municipality violates
such ch . 147 permit requirements, if all of the following occur :

1 . The municipality submits its application for' financial
assistance under this sec tion ands . 14424 i 5 on o rbefi'oie Tune ^av,
1990..

2 . The department has approved the municipality's facility
plan on or before June 30, 1989 .

(9) APPLICATION (a) A municipality which desires to partici-
pateintheprogram under this section ands . 144,2415 shall submit
an application forparticipation to the department . . The application
shall be in such form and include such information as the depart-
ment and the department of 'administration prescribe; The depart-
ment shall review applications for participation in the program
under this section and s . 144.. 2415 .. The department shall deter-
mine which applications meet the eligibility requirements and cri-
teria under subs . . (6), (7), (8), (10) and (13) :
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all applications under sub . (7) (b) 4 . , including projects eligible
under s . 1442415 (13); on the funding list are approved first,

(11) ' APPROVAL (a) The department shall specify the method
by which financial assistance is to be provided for each applica-
t ion that it approves. The methods by which the department may
provide financial assistance are the methods specified under sub ..
(6) ( b)

(b) For municipalities meeting the financial hardship assist-
ance requirements under sub . . (13), thee department may approve
financial hardship assistance and shall specify the method by
which it will provide financial hardship assistance, including but
not limited to a combination of loans at or below the market rate
and grants, deferred payment loans, state payment of ' the loan for
a number of years, or longer amortization per iods .

- (c) The department may not approve financial assistance under.
this section and s . 144 . 2415 for a project that is not on the priority
list under sub. (10) (a) .'

(d) In approving financial assistance under this section and s . .
144 2415, the department shall adhere to the amount approved by
the legislature for each biennium under s . . 144. 2415 (3) (d) . .

(12) LOAN INTEREST RATES (a) The types of projects for which
municipalities may receive loans under this section and s .
1.44. . 2415 shall be, classified . as follows for the purpose of setting
the percentage of market interest rates on loans funding such proj-
ects :

1 . Tier 1 projects are those projects specified in sub (7) (b)
1 ,I and 2. , except as restricted by sub.. (8) (b), (c), (f) or ' (h) .

2 Tier- 2 projects are those projects specified in sub, (7) (b)
4 and 5 . , except as restricted by sub. (8) (b), (c), (f) or (h) .

3 . Tier 3 projects are those projects specified in sub . . (7) (b)
6 . and 7 , ,and those portions of projects under tiers I and 2 that ate
restricted by sub . (8) (b), (c), (f) or (h)

4 . A planning and design project specified in sub . . (7) (b) 3 .3
shall be classified under subd . l . , 2 . or 3 , based on the type of ' treat-
mentwork construction or replacement project for which the plan-
ning and : design project is undertaken

(c) The department shall establish, by rule, the percentagee of
market interest rates on loans for each tier of projects specif ied in
par'.. (a) 1 .. , 2 or 3 . , consistent with the following standards :

1 The percentage of market interest rates established shall,
to the extent possible, fully allocate the amount of public debt
authorized under s. 20 866 (2) (tc), the amount authorized under
s ,. 144: 2415 (3) (d) and the amount of revenue obligations autho-
cized under s . 144,2415 (4) (f)

2 . A different percentage of market interest rate shall be estab-
lished for- each tier of projects in par (a) . Tier 3 projects shall
receive market interest rate .. Tier l projects shall receive a per-
centage of market interest rate that is lower than the percentage of
market' interest rate on tier 2 projects

3 The department, in establishing percentage of ' market inter-
est rates, shall attempt to ensure that those rates do not result in any
of' the following `'

A, Beginning in fiscal year 1991, increases in all state water
pollution abatement general obligation debt service costs greater
th an 4% Annually in the fiscal year in which the rates are estab-
lished and in the following fiscal year .

b State water pollution abatement general obligation debt
service -costs greater than 50% of all general obligation debt set-
vice costs inthe fiscal year in which the rates are established and
in any ,of the following 3 fiscal years,

(d) Upon receipt of 'a request in writing from the department,
the department of administration shall prepare in writing, and sub-
mit to the department, est imates of the debt se rvice costs specified
in par (c) 3 The department shall use such estimates in establish-
ing the percentage of market interest rates consistent with the stan-
dards specified in par . (c) 3 : The department of administration,
concurrently with the department's submitting a notice under s .
227 .19 (2) of' proposed rules authorized under this subsection,

2 . The percentage under par.. (a) 2 places the municipality in
the 25% of municipalities with the highestt percentage under par .
(a) 2

3 . The per capita adjusted gross income of residents of the
municipality does not exceed the per ' capita adjusted gross income
of residents of this state .

4 . The equalized value of the improved residential property
in the municipality divided by the number ' of improved residential
parcels in the municipality does not exceed the equalized value of
the improved residential property in this state divided by the num-
ber of improved residential parcels in this state, as reported by the
department of revenue..

(as) For the purpose of making the calculation under par . (am)
4.. , if the municipality is not a city, village or- town, the department
shall use the equalized value of ' the improved residential property
and the number of improved residential parcels in the city, village
or town which contains the largest share of the municipality's
equalized value

(b) Except as provided under paz (bm), the department shall
allocate available financial hardship assistance to municipalities
that qualify for, financial hardship assistance under par .. (am) ; for
projects on the funding list under, sub. . (10) (c), in the order that the
projects appear ' on the funding list under sub . . (10) (c)

(bm) The department may establish, by rule, factors to rank
under this subsection a federally recognized Amer ican Indian
tribe o f band to which the department determines it cannot apply
the factor specified in par . . (a) 2 .

(br) The department may establish, by rule, a method fo r deter-
mining the total or per capita adjusted gross income of a munici-
pality or federally recognized American Indian tr i be or band for -
which the department of revenue does not determine total or per ,
capita adjusted gross income.

(c) 1 .. The department may approve financial hardship assist-
ance under this subsection only for a municipality for which the
department approves financial assistance under sub .. (11) or s . .
144.2415 (13) ..

2 . A municipality that is a violator of an effluent limitation
may not receive financial hardship assistance under this subsec-
tion for that part of a treatment work project that is needed to cor-
zeetthe violation . This subdivision does not apply to a municipal-
ity that after May 17, 1988, is in compliance with a court o f
department order to correct a violation of the enforceable require-
ments of its eh . 147 permit, and that is applying for financial
assistance under s . . 144,2415 (13) to correct that violationn

shall submit such estimates to the chief ' clerk of ' each house for- dis-
tribution to the appropr i ate standing committees under s . 13 172
(3 ) •

(f) The department may request the joint committee on finance
to take action under- s . 13 101 (11) to modify the percentage of
market interest rates established by rule for tier I and tier 2 proj-
ects,

(13) BNANCIAL HARDSHIP ASSISTANCE (a) The department
shall rank each municipality applying for financial assistance
under this section and s .. 144.2415, including a municipality
applying for financial assistance under s 144 2415 (13), based on
its ability to pay f 'or the construction and operation costs of its pro-
ject. The department shall establish, by rule, the procedure that it
uses to rank the municipalities, which shall use all of' the following
to measure ability to pay, except as provided under pat . (bm) :

1 . . Total charges imposed on residential users in the munici-
pality that relate to wastewater treatment as a percentage of the
total adjusted gross income of residents of the municipal i ty.

2 . . Total charges imposed by the municipality that relate to
wastewater treatment as a percentage of the total equalized value
of property in the municipality .,

(am) Except as provided under par (bm), a municipality quali -
fies for financial hardship assistance i f all of the following apply :

The percentage under par (a) L , exceeds 1 . 5 .
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thee financial assistance and shall include the estimated loan pay-
ment and repayment schedules, as determined by the department
and the department of administration, and other terms of the finan-
cial assistance .

(b) The department may not issue a notice of financial assist-
ance commitment for- a loan to a municipality that the department
of administration determines is unlikely to be able to repay the
principal: and interest on it according to the terms of'the financial
assistance .

(c) Thee department may issue a notice of financial assistance
commitment to a municipality only after the amount under s .
144.2415 (3) (d) for the biennium in which that year falls has been
approved by the legislature under s . 144 . :2415 (3) (d) ..

(e) The department may not issue a notice of financial assist-
ance commitment to a municipality unless the municipality has
agreed in writing to accept the financial assistance offered through
the clean water fund program . The department, at the request of
the municipality, may release a municipality from such an agree-
ment

(21) CONSTRUCTION This section shall be liberally construed
in aid of'the purposes of this section ..

Hi s tory: 1987 a 399; 1989 a . 31, 336, 366 ; 1991 a 32, 39, 189 ; 1993 a 16

144.2415 . Clean water fund program ; financial man-
agement. (1) DEFINITIONS .' In this section :

(a) "Effluent limitation" has the meaning given in s 147 015
(6)•

(b) "Market interest rate" means the interest at the effective
rate of a revenue obligation issued by the state to fund a project
loan or, a portion of'a project loan under this section and s, 144, 24 1 .

(c) "Municipality" means any city, town, village, county,
county utility district; town sanitary district; public inland lake
protection and rehabilitation district, metropolitan sewerage dis-
trict or federally recognized American Indian tribe or band in this
state

(d) "Subsidy" means the amounts provided by the clean water
fund to projects receiving financial assistance under this section
ands. 144 241 for the following purposes :

1 To reduce the interest rate of clean water fund loans from
market rate to a subsidized rate .

2." To provide for financial hardship assistance, including
grants

3 To reduce interest rates for the portion of aloan for-'addi-
tional costs under sub . . (3) (g)

(e) "Treatment work" has the meaning given in s . 147 .015
(18y

(f) "Violator of an effluent limitation" meanss a person or
municipality that after May ;17,.1988, is not in substantial compli-
ance with the enforceable requirements of its permit issued under
ch 147 for a reason that the department determines is or has been
within the control of 'the person or municipality,

(2) GENERAL DUTIES The department of administration shall :
(a) Administer its responsibilities under this section and s .

144.241
(b) Cooperatee with the department in administering the clean

water fund program
(c) Accept and hold any letter of credit from the federal gov-

ernment through which the state receives federal capitalization
grant payments andd disbursements to the clean water fund ..

(2m) INVESTMENT MANAGEMENT; CLEAN WATER FUND . (a) The
department of administration may:

1 Subject to pat (b), direct the investment board under s .
25 .17 (2) (d) to make any investmentt of the clean water fund, or
in the collection of the principal and interest of all moneys loaned
or invested from such fund .,

2. Subject to par.. (b), purchase or acquire, commit on a
standby basis to purchase or' acquire, sell, discount, assign, negoti-
ate, or, otherwise dispose of', or pledge,. hypothecate or otherwise

(d) The department may approve financial hardship assistance
under this subsection to a municipality meeting the requirements
of' this subsection .

(e) The total amount of financial hardship assistance approved
in any year under this subsection may not exceed 12% of the
amount approved by the legislature under s . 1442415 (3) (d) for -
that biennium ..

(f) The department may not approve financial hardship assist-
ance under this section and s . 144 2415 before January 1, 1991 . .

(13m) MINORITY BUSINESS DEVELOPMENT AND TRAINING PRO-
GRAM (a) The department shall make grants to projects that are
eligible for financial assistance under this section and s 1442415
and that are identifi ed as being part of the minority business devel-
opment and training program under s 66 .:905 (2) (b) .

(b) Grants provided under this subsection are not included for
the purposes of determining under sub .. (8) (i) the amount that a
municipality may receive for projects under this section and s .
144 . . 2415 . . Grants awarded under this subsection are not consid-
ered for the purposes of ' sub . (l1) (d) or s . 144 .2415 (3) (d) .

(14) CONDITIONS OF FINANCIAL ASSISTANCE. ( b) As a condi-
tion of receiving financial assistance under this section and s . .
144 . 24 :15, a municipality shall do all of the following :

1 Establish a dedicated source of revenue for the repayment
of any financial assistance .

4 . Comply withthose provisions of 33 USC 1381 to 1387, this
chapter and ch . 147 - and the regulations and rules promulgated
thereunder that the department specifies .

5 Develop and adopt a program of water conservation as
required by the department .

6 . Develop and adopt a program of systemwide operation and
maintenance of- the treatment work, including the training of per-
sonnel, as required by the department .

7 . Develop and adopt a system of equitable user charges to
ensure that each recipient of treatment work services pays its pro-
portionate share of' the costs of' the operation and maintenance of
the treatment work . The user fee system shall be in compliance
with 33 USC 1284 (b) and the regulations promulgated there-
under. The department may issue an exemption from the require-
ment imposed under this subdivision if a city or village imposes
a system of equitable dedicated charges - based upon assessed
property values, if the city or village does not operate a treatment
work but is served by a regional wastewater treatment plant oper •-
ated by a metropolitan sewerage district created under ss . . 66 .88 to
66 918 and if the user charges imposed by that district are
approved by the department and complyy with 33 USC 1284 (b) .
The department may provide that thee system of user charges for
a project with estimated constructionn costs of $750,000 or less
need only cover the costs of debt service and equipment replace-
ment funds ..

8 Demonstrate to the satisfaction of the department that the
municipality is ready to begin construction within 90 days after it
receives a notice of financial assistance commitment under sub .
(1:5)

(15) FINANCIAL ASSISTANCE COMMITMENTS . (a) Subject to
pans . (b) and (c), the department shall issue a notice of financial
assistance commitment to a municipality within 90 days after, all
of ' the following occur :

1 The department determines under sub .. (9) (a) that the
applicationmeets eligibility requirements under sub . (7), (8) and
(10) .

2. The department approves plans and specificat i ons under s .
. 144 . 04 .

3 The department of' administration certifies in wr i ting to the
department that the municipality meets the conditions of receiving
financial assistance established under s 1442415 (9) (am) and
(b).

(am) The notice of financial assistance commitment shall
include -the conditions that the municipality must meet to secure
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tune, for distribution under s . 13 .172 (3) to the appropr i ate legisla-
tive standing committees generally responsible for legislation
related to environmental issues : '

1 . . By October 1 of each even-numbered year, the version of
the biennial finance plan initially pr epared as part of the budget
process .

2 No later than 30 days after the day on which the biennial
budget is submitted to the legislature under s 16 .45, the version
of the biennial finance plan that contains mater i al approved by the
governor for inclusion in the budget .

3 . No later than 30 days after the day on which the governor
signs the biennial budget, a version of the biennial finance plan,
updated to reflect the adopted biennial budget act

(br) The joint committee on finance and each standing com-
mittee may submit to the building commission its recommenda-
tionsand comments regarding each version of' the biennial finance
plan, and whether the version of the biennial finance plan updated
to reflect the adopted biennial budget act should be approved or
disapproved as specified under s 13 :48 (26) . If' the building com-
mission disapproves the version of the bienniall finance plan that
is updated to reflect the adopted biennial budget act, the depart-
ment and the department of administration shall submit a revised
biennial finance plan to the building commission . .

(c) No moneys from the clean water fund may be expended in
a biennium until the legislatu r e reviews and approves all of ' the fol-
lowing ; either in 1989 Wisconsin Act 366 for' the 1989-91 bien-
nium or as part of the biennial budget act for any other biennium :

1 . An amount that is specified for that biennium under par . . (d)
and, for any biennium after the 1989-91 biennium, is based on the
amount included in the biennial finance plan under ' par . (a) 6

2 . The amount of public debt, authorized under' s . 20. 866 (2)
(tc), that the state may contract for the purposes of s . 144 . 241 and
this section

3 The amount of` revenue obligations, authorized under sub . .
(4) (f), that may be issued for the purposes specified in s . 25 . 43 (3) .

(d) The amount that is specified under paz . (c) 1 , and approved
bythe legislature under this paragraph is :

1 . Equal to $115,800,000 during the . 1993-95 biennium :.
3 . Equal to $1,000 for any biennium after the 1993-95 bien-

nium
(e) The department may expend, for financial assistance in a

biennium other than financial hardship assistance under s . .
144.241 (13) (e), an amount up to 74% of the amount approved by
the legislature under par. . (d) . The department may expend such
amount only fr om the percentage of- the amount approved- under
pat;: (d) that is not available under pa r . (f) for financial hardship
Assistance or, under par. . (g) for additional costs.

(f) The department may expend, for financial hardship assist-
ance in a biennium under x . 144 . 241(13) (e), an amount up to 18%
of the amount approved by .the legislature under par.. (d) for that
biennium. The department may expend such amount only from
the percentage of the amount approved by the legislatu re under
par.. (d) that is not available under paz (e) for financial assistance
or under par . (g) for additional costs

i .. \ t Tt; u + r may expand fm widifinnn] Costs
directly associated with those projects in each biennium that are
approved for financial assistance by the department, an amount up
to 8% of the amount approved by the legislature under par.. (d) for
that biennium

2.. The department may expend the amount under subd 1 .,
only from the percentage of the amount approved by the legisla-
ture under' par-, (d) that is not available under par'.. (e) for financial
assistance or under par . (f) for financial hardship assistance .: No
municipality may receive additional financial assistance under
this paragraph in an amount greater than 10% of the , amount speci-
fied in subd, Y .

(i) Using the amount approved under par (d) as a base, the
department of administration and the department shall calculate

create a security interest in, loans as the department of ' administra-
tion may determine, or portions or portfolios of participations in
loans, made or purchased under this section .. The disposition may
be at the pr ice and under the terms that the department of adminis-
trationdet ermines to be reasonable and may be at public or pri vate
sale .

(b) The department of ' administration shall take an action under
par'.. (a) only if all of the following conditions occur:

1 .. The action provides a financial benefit to the clean water
fund'. . .

2 .. . The action does not contradict or weaken the purposes of
the clean water fund .

3 . The building commission approves the action before the
department of administration acts

(3) FINANCIAL MANAGEMENT ; BIENNIAL FINANCE PLAN (a) By
October 1 of ' each even-numbered year, the department of admin-
istration and the department jointly shall prepare a biennial
finance plan that includes all of the follow i ng information:

1 .. An estimate of wastewater treatment needs of the state for
the 4 fiscal years of' the next 2 biennia .

2. The total amount of financial assistance planned to be pro-
vided or committed to municipalities for ' projects dur i ng the 4 fis-
cal years of the next 2 biennia .

3 . The sources of ' the . financial assistance planned fo be pro-
vided of committed to municipalities during the 4 fiscal years of
the next 2 biennia .,

4 The extent to which the cleann water fund will be maintained
in perpetuity, and the extent to which the clean water fund will
retain i ts purchasing power; meet the requirements of this section
and s .. 144,241 to provide financial assistance for water , quality
pollution abatement needs and nonpoint source water , pollution
management needs, and provide 'a stable and sustainable annual
level of financial assistance under this section ands . 144 241 pro-
portional to the state's long-term water pollution abatement and
management needs and pr iorities .

5 A fund balance sheet, cash flow of ' existing loans and com-
mitments, report of loans and commitments , fund profits and
losses including yield on pr ior ,year, loans, the estimated fund capi-
tal available in each of' the next 4 fiscal years, and the projected
clean water fund balance for each of the next 20 years given
existing obligations and financial conditions

5m . The estimated spending level and percentage of market
interest rate for the types of projects specified under s . 144 241(7)
(b) 1 .L to 3 :

6 . An amount equal to the estimated present value of ' subsidies
f'or', all clean water' fund loans, and grants expected to be made for,
the wastewater treatment projects listed in the biennial needs list
under' s , . 144,241 ( .3m), discounted at a rate of " 7% per year to the
first day, of the biennium for ' which the biennial finance plan is pre-
paced .

7, A discussion of the assumptions made in calculating the
amount under subd . . 6 . .

8 The amount of any service fee expected to be charged dur-
ing the next biennium under this section to an applicant

O, Theimpact of' the biennial finance plan on_ the, guideline $
under, pay. (b) .

(b) .The depar tment of administration and the department shall
consider the following as guidelines in prepar i ng the biennial
finance plan :

1 . That all state water pollution abatement general obligation
debt service costs should not increasee more than 4% annually.

2. That all state water pollution abatement general obligation
debt service costs should not exceed 50% of all general obligation
debt service costs to the state

(bin) The department and the department of administration
, jointly shall prepare and submit copies of all of the following to
the building commission under s . 13 : 48 (26), to the joint commit-
tee on finance and to the chief ' clerk of each house of the legisla-
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expected date of completion of ' the project that it funds, as deter-
mined by the the department of administration and the depart-
ment .

(am) The department of administration, in consultation with
the department, ; may establish thosee termss and conditions of a
financial assistance agreement that relate to its financial manage-
ment, including what type of municipal obligation, as set forth
under s . 66..36, is required for the repayment of' the financial assist-
ance . Any terms and conditions established under th i s paragraph
by the department of ' adrriinistration shall comply with the require-
ments of this section and s . 144. 241 . : In setting such terms and
conditions, the department of administration may consider factors
that the department of administration fi nds are relevant, including
the type of municipal obligation evidencing the loan or a munici-
pality's creditworthiness .

(b) As a condition of receiving f i nancial assistance under this
section ands, 144 . 241, a municipality shall do all of the following :

1 Pledge the security, if any, required by the rules promul-
gated by the department of administration under this section and
s . 144 241 .

2 Demonstrate to the satisfaction of the department of admin-
istration the financial capacity to assure sufficient revenues to
operate and maintain the project for its useful life and to pay the
debt service on the obligations that it issues for the project.:

(11 ) FINANCIAL ASSISTANCE PAYMENTS (a) The department
may enter into a financial assistance agreement with a municipal-
ity for which the department issues a notice of fi nancial assistance
commitment under this section if the municipality meets the
condition under s . . 144,241'(14) (b) 8 , and the other requirements
established by the department and the department of administra -
tion under this section and s . 144 . 241 .

(am) The department of administration shall make the finan-
cial assistance payments to a municipality with which the depart-
ment has enter ed into a financial assistance ag reement under . pac
(a)

(b) If a municipality fails to make a principal repayment or
interest payment . after its due date, the department of administra-
tion shall place on file a certified statementt of all amounts due
under.- this section and s , 144.. 241 . . After consulting the depart-
ment, the department of Administration . may collect all amounts
due by deducting those amounts fr om ay state payments due the
municipality or may add a special charge to the amount of taxes
appor tioned to and levied upon the county under s . 70.. 60.. If' the
department of administr ation collects amounts due, it shall remit
those amounts to the fund to which they are due and notify the
department of' that action

(c) Thee department of administration may not make the last
payment under a financial assistancee agreement until the depart-
ment and the department of administration determine, that the pro-
ject is completed and meets all requirements of ' the section and s .
144 . 241 and that the conditions of the financial assistance agree-
ment ace met,

(12) MUNICIPAL OBLIGATIONS The department of administra-
tion may purchase orr efi nance obligations specified ins 144 241
(6) (b) 1 or 2 ' and guarantee or purchase insurance for municipal
obligations etna nif'i_ Pr_l in S .: 144,241 (6) (b) 3 if. the department
approves the financial assistance under this section ands . 144. 241
and gives a notice of financial assistance commitment under this
section :

(13) LOANS FOR TRANSITION PROJECTS (a) 1 , . Notwithstand-
ingany other provision of this section and s . 144241, a municipal-
ity that submits to the department by January 2, 1989, a facility
plan meeting the requirements of s . 144,24 which is approvable
under, :this chapter and that doesnot receive a grant award before
July 1, 1990, only because the municipality is following a sched-
ule. contained in the facility plan and approved by the department
and the municipality is in compliance with all applicable sched-
ules contained in a permit issued under ch 147 or because there
are insufficient grant funds under s . 144 . 24, is eligible to receive

the present value of the actual subs idy of each clean water fund
loan or grant to be made for those projects in each biennium that
are approved for financial assistance by the . 2 departments , The
present value shall be discounted as provided under par. (a) 6.

(j) No later than November 1 of each odd-numbered year, the
department of' administration and the department jointly shall sub-
mit a report, to the building commission and committees as
requi ted underr par. . (bm), on the implementation of the amount
established under par . (d) as required under s . 144 241 (11) (d),
and on the operations and activities of the clean water fund pro-
gram for, the previous biennium .

(4) REVENUE OBLIGATIONS (a) The clean , water fund program
is arevenue-producing enterprise or program as defined in s .
1852(6) .

(am) Deposits, appropriations or transfers to the clean water
fund for the purposes specif ied in s 25 , 43 (3) may be funded with
the proceeds of revenue obligations issued subject to and in
accordance with subch II of ch . 18 or in accordance with subch .
IV of ch 18 if designated a higher education bond . . .

(b) The department of admin i stration may, under s . 18 .56 (5)
and (9) (j) ; deposit in a separate and distinct fund in the state trea-
suty or in an account maintained by a trustee outside the state trea-
sury, any portion of the revenues derived under s 25 .. 43 . (l ) . The
revenues deposited with a trustee outside the state treasury are the
trustee's revenues in accordance with the agreement between this
state and the trustee of in accordance with the resolution pledging
therevenues to the repayment of revenue obligations issuedunder
this subsection . .

(c) The building commission may pledge any portion of reve-
nues received or to be received in the fund established in par . (b)
or the clean waterr fund to secure revenue obligations issued under
this subsection The pledge shall provide for the transfer to the
clean water fund of all pledged revenues ; including any interest
earned on the revenues, which are in excess of the amounts
requi t ed to be paid under s . 20320 (1) (c), (d) and (u) for the pur-
poses specified in s . 25 43 (3) . The pledge shall provide that the
transfers be made at least - twice yearly, that the transferred
amounts be deposited in the clean water fund and that the trans-
ferred amounts are free of any prior pledge :

(d) The department of administration shall have all other pow-
ers necessary and convenient to distri bute thee pledged revenues
and to distributexhe proceeds of the revenue obligations in accord-
ance with subch dI of eh . 18 or in accordance with subch . N of
ch . 18 if designated a higher education bond ..

(e) The department of administration may enter into agree-
ments withthe federal government of its agencies, political subdi-
visions of this state, individuals of private entities to insu re or in
any other manner provide additional security for the revenue
obligations issued under this subsection ..

(f) Revenue obligations may be contracted by the building
commission when it reasonably appears to the building commis-
sion that all obligations incurred under- this subsection can be fully
paid on a timely basis from moneys received or anticipated to be
received : Revenue obligations issued under ' this subsection shall
not exceed $1 ,297,755,000 in principal amount, excluding
obligations issued to refund outstanding revenue obligation notes . .

(g) Unless otherwise expressly provided in resolutions autho-
tizing the issuance of ' revenue, obligations o t- other agreements
with the holders ' of revenue obligations, each issue of revenue
obligations under this subsection shall be on a par i ty with every
otherr revenuee obl igation issued under this subsection and in
accordance with subch . II of eh 18 or with subch . IV of ch . 18 if'
designated a higher education bond .

(9) CONDITIONS OF FINANCIAL ASSISTANCE (a) A loan
approved under this section ands : 144 241 shall be for no longer
than 20 years, as determined by the department of administration
and the department, be fully amortized not later than 20 yea rs after
,the original date of' the note, and require the repayment of pri nci-
pal and interest, if any, to begin not later than 12 months after the
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for the purpose of payment of the revenue obligation secured
thereby. Recognizing its moral obligation to do so, the legislature
hereby expresses its expectation and aspiration that, if ever called
upon to do so, it shall make the appropriation . .

(14) RULES, The department of administration shall promul-
gate rules that are necessary for the proper execution of this sec-
tion :

(15) CONSTRUCTION. This section shall be liberally construed
in aid of the purposes of'this section .
HNtory: 1989 a. 366 ss 40, 63, 65, 66, 97, 99, 106, 108 to 110, 115 ; 1991 a 32,

39, 189, 315; 1993 a 16,

144 .242 Financial assistance program ; combined
sewer overflow abatement . (1) LEGISLATIVE FINDINGS The
legislature finds that state financial assistance for the elimination
of combined sewer, overflow to the waters of the state is a public
purpose and a proper function of state government . .

(2) DEFINITIONS As used in this section :
(a) ``combined sewer" means a sewer intended to serve as a

sanitary sewer and a storm sewer or as an industrial sewer and a
storm sewer,

(b) "Combined sewer overflow" means a discharge of a com-
bination of'storm and sanitary wastewater or storm and industrial
wastewater directly or indirectly to the waters of the state when the
volume of wastewater flow exceeds the transport, storage or treat-
ment capacity of 'a combined sewer system .. .

(c) "Facilities plan" means that plan or study which demon-
strates the need for, the proposed sewerage system or sewerage
system component and which demonstrates through a systematic
evaluation of alternatives that the selected alternative is the most
cost-effective means of correcting combined sewer overflows„

(d) "Federal act" means the federal water pollution control act,
as amended, 33 USC 1251 to 1376,

(3) ADMINISTRATION The department shall administer the
combined sewer overflow abatement financial assistance pro-
grain . The department shall promulgate rules,necessaiy for, the
proper execution of'this program .

(4) ELIGIBILITY (a) Eligible municipalities. Only a munici-
pality-with a sewerage system which is violating ch . 147 or title
III of the fedecal :act because of combined sewer overflow is eligi .-
ble to receive financial assistance under the combined sewer over-
flow abatement financial assistance program . .

(b) Eligible projects Only a project for construction necessat,y
to abate combined sewer overflows identified in department-
approved facilities plans as cost-effective and reasonably neces-
saryfor water quality improvements is eligible for financial assist-
ance under, the combined sewer overflow abatement financial
assistance program, except that the department need not deter-
mine the cost-effectiveness of projects performed under a con-
tract awarded under s . 66 905„

(c) Facility planning,' engineering design . Only a municipal-
ity which has completed facility planning and engineering design
requirements for a combined sewer overflow abatement project is
eligible to receive financial assistance under the combined sewer
overflow abatement financial assistance program :

(5) APPLICATION A municipality which seeks financial assist-
ance under the combined sewer overflow abatement financial
assistance program shall submit an application to the department .
The application shall be in the form and include the information
the department prescribes by rule : The department shall review
all applications for financial assistance under this program . The
department shall determine those applications which meet the eli-
gibility requirements of this section :

(6) PRIORITY Each municipality shall notify the department of'
its intent to apply for financial assistance under the combined
sewer overflow abatement financial assistance program. For
those municipalities that notify'the department of their intention
to apply for financial assistance under this program by December
31, the department shall establish annually a priority list which

financial assistance under this paragraph , The form of the finan-
cial assistance is a loan with an interest rate of 2S% per year
except that s . 144 241 (8) (b), (f)and (k) applies to projects receiv-
ing financial assistance under this paragraph .,

2 ` Notwithstanding any other provision of this section ors .
144. . 241, the department shall make all loans under subd 1 . to
municipalities ready to construct treatment works before the
department provides or approves anyother financial assistance
under this section except for loans under par, . (b) .

(b) 1 . Notwithstanding any other provision of ' this section or
s . 144241, an unsewered municipalityy is eligible to receive finan-
cial assistance under this paragraph, in the form of a loan with an
interest rate of '2. 5% per year, which may be for or i ginal financing
or refinancing for a collection system that is ineligible for finan-
cial assistance under s . 144, 24 because of ' s . 144. 24 (4) (b) 1, and
that is being connected to an existing wastewater treatment plant
if all of' the following apply:

a. . The municipality applies to the department for ' fi nancial
assistance under s. 144 24 (5) for a construction project during
1988 :

b. Before January 1, 1989, the department issues a notice
under s . 144 „ 24 (6) that the department is ready to allocate funds
to the municipality for the projectt

c . The municipality invites bids for the project in 1989 . .
d . The municipality receives a grant under s . 144,24 for the

construction of' the project from the list developed by the depart-
ment under s . 144,24 (6) (a) f'or' applications received in 1988 ..

Ym . Notwithstanding any other provision of' this section or s .
144 241, a town sanitary district is eligible to receive financial
assistance under this paragraph, in the form of ' aloan with an inter-
estrate of '2 5% per year, for the extension of a collection system
into an unsewered area that is added to the sanitary district if ' all
of the following apply:

a The department has awarded a grant to the town sanitary
district under s: 144,24 (4) (b) 1L c , fo r a collection system . .

b. The department determines that extension of the collection
system into the unsewered area is necessary and cost-effective :

c . The sanitary district invites bids for and begins construc-
tion of the extension of the collection system before January 1,
,1990"

2 . Section 144. 241 `( 8 ), (b ), (f) and (k ) applies to projects
receiving financial assistancee unde r this paragraph .

3 Notwithstanding any provision of this section or s
144 , 241, the department shall annually allocate funds for loans
under subds 1 , and lm before the department provides or
approves any other fi nancial assistance under this section or s . .
144241,

(e) The department of administration and the department may
not make loans under ' s . 144 , 241 (20), 1987 stats , as affected by
1989 Wisconsin Acts 31, 336 and 366, or under this subsection to
a metropolitan sewerage district that serves a lst class city that
total more than $230,900 , 00.0 ..

(1 3m) LEGISLATIVE MORAL. OBLIGATION The building com-
mission may, at the time the loan is made, by resolution designate
a loan made under this section and s . 144,241 as one to which this
subsection applies : If at any time the payments received or
expected to be receivedfroma municipality on any loan so desig-
nated ace pledged to secure revenue obligations of ' the state issued
pursuant to subch . II of ch . 18 and are insuffi cient to pay when due
principal of ' and interest on such loan, the department of adminis-
tcation shall certify the amount of such insufficiency to the secre-
tary of administration, the governor and the joint committee on
finance. If' the certification is received by the secretary of ' admin-
istration in an even-numbered year before the completion of the
budget under s .. 16 .. 43, the secretary of administration shall
include the certified amount in the budget compilation In any

` event, the joint committee on finance shall introduce in either
house, in bill form, an appropriation of ' the amount so r equested
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(am) "Governmental unit" means any governmental unit
including, but not limited to, a county, city, village, town, metro-
politan sewerage district created under ss 66,20 to 66,26 or 66 .88
to 66 . . 918, town sanitary district, public inland lake protection and
rehabilitation district, regional planning commission or drainage
district operating under ch 89, 196Lstats . , or ch, 88. "Govern-
mental unit" does not include the state or any state agency ..

(b) "Noppoint source" means a land management activity
which contributes to runoff ', seepage or percolation which
adversely affects or threatens the quality of waters of this state and
which is not a point source asdefined under s ,. 147 015 (12) .

(be) "Priority, lake" means any lake or- group of lakes that are
identified under sub .. (3) (am) or (4) (cm) .

(bs) "Pr i or i ty lake area" means a priority lake and the area sur-
rounding the priority, lake designated by the department for the
implementation of ' the nonpoint source pollution abatement pro-
ject for the priority lake .

(c) "Prio ri ty watershed" means any watershed that is identif ied
under sub, ( 3) (am) or (4) (cm),

(d) "Structural urban best management practices" means
detention ' basins, wet basins, infiltration basins and trenches and
wetland bas ins.

(3) The land and water conservation board shall do all of' the
following :

(a) Review the reports submitted under sub .. (4) (c), (cd) and
( c g)

(am) Designate priority watersheds and priority lakes based on
reports submitted under sub (4) (c) and (cd) .

(ap) Review and approve pr io rity lake and priority watershed
plans prepared under sub , (Sm): and modifications to those plans
prepared under sub . . (Ss) . The board may exempt minor plan mod-
ifications from the r equirement of board approval

(at) Review rules drafted under this section and make recom-
mendations regarding the rules before final approval of' the r ules
by the natural resources board

(b) Before September 1 of each even-numbered year, submit
to the governor and the department a report that includes all of ' the
following :

1 . . Recommendations for the amount to be appropriated for
the program under ' this section for the following fiscal biennium ..

5 . Any changes that the board determines wouldd improve the
efficiency or ' effectiveness of the program under this section .

(bm) Whenever the board determines necessary, submit to the
governor and the department recommendations conce rning
changes to the amounts appropr i ated for the program under this
section or recommendations concerning any changes that would
improve the efficiency or effectiveness of the program under this
section

(c) Assist counties and the department to resolve concerns
about the program under this section .. .

(d) Establish priori ties for the allocation of funds in the event
that program needs exceed available funding in any fiscal bien-
nium

(e) After reviewing a plan submitted under sub.. (4) (k), request
the building commission to authorize public debt to be contracted
in the amount that the board determines to be necessary for the
pu rposes of' the program under this section .

(f) Require the department and the department of agriculture,
trade and consumer protection to conductor ' contract for another '
person to conduct any evaluation or audit of ' the program under
this section and of individual pri ori ty watershed or priority lake
projects that the board determines is necessary..

(4) The department shall :
(a) Administer the nonpoint source water pollution program

under this section ,

ranks these projects in the-same order as they appear on the list pre-
pared under s 144 24 (6) (a) .

(7) PAYMENT Upon the completion by the municipality of all
application requirements, the department may enter into an agree-
ment with the municipality for a grant of up to 50% of the eligible
construction costs of 'a combined seweroverflow abatement pro- .
ject ifthe municipality can begin construction within 3 months
after' the department is ready to allocate funds . .

(8) ADVANCE COMMITMENTS FOR REIMBURSEMENT OF ENGI-
NEERING DESIGN COSTS The department may make an advance
commitment to a municipality for the reimbursement of engineet-
ing design costs from funds appropriated under s . 20 866 (2) (to)
subject to all of'the following requirements :

(a) Theadvance commitment shall include a provision making
the reimbursement of engineering design costs conditional on the
award of a construction grant ..

(b) The advance commitment may be made only for engineer-
ing design activities commenced after' thee department makes the
advance commitment,

(c) The advance commitment may be made only if'the munici-
pality has completed all facility planning requirements,,

(d) The advance commitment may be made only for engineer-
ing design costs related to a project that is eligible for-assistance
under sub:.-(4)

(e) The advance commitment shall be subject to a priority
determination system consistent with sub . (6),

Hi s t6ry: 1 :98 1 c. 20, :3 17 ;' 1983 a : 27 ; 1985 a 29 .

144.25 Financial assistance ; nonpoint source water
pollution abatement. (1) The purposes of the nonpoint source
pollutionn abatement financial assistance program under this sec-
tion are to :

(a) Provide the necessary administrative framework and finan-
cial assistance for the implementation of measures to meet non-
point source water, pollution abatement needs identified in area-
wide water quality management plans

(b) Provide coordination with all elements of the state's, water
quality program in order to ensure thatt all activities and limited
resources aaze optimally allocated in the achievement of this state's
water quality goals .

(c) Provide technical and financial assistance for the applica-
tion of necessary nonpoint source water pollution abatement mea-
sures

(d) Focus limited technical and financial resources in critical
geographic locations through the selection of priority lakes identi-
fied .undei sub . (4)'(cd) and priority watersheds where nonpoint
source related water quality problems are the most severe and con-
trol is most feasible

(e) Provide for program evaluation, subsequent modifications
and recommendations

(2) In this section:
(a) "Best management practices" means practices, techniques

or measures,, except for dredgings, identified in areawide water
quality management plans, which are determined to be the most
effective aTi~.aii$ .vi preventing vi 1lLLllV111

-
~V11U1(111LJ gV 11ei1 Pll~.~Vu

from nonpo nt sources, or from the sediments of inland lakes pol-
luted by nonpoiptsources, to a level compatible with water quality
objectives established under this section and which do not have an
adverse impact on fish and wildlife habitat The praetices, ;tech-
niques or measuress include landd acquisition, storm sewer rerout-
ing and the removal of structures. necessary to install structural
urban best management practices, facilities for the handling and
treatment of milkhouse wastewater', repair of fences built using
grants under this section and measures, to prevent or reduce pollu-
tants generated from mine tailingss disposal sites for- which the
department: hass not approved a plan of 'operation under s . 14444
(3) .
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(e) Promulgate rules, in consultation with the department of
agr i culture, trade and consumerr protection, as are necessary for
the proper execution and administration of ' the program under this
section . Before promulgating rules under this paragraph, the
departmentshall submit the rules to the land and water conserva-
tion board for review under sub. (3) (at) The rules shall include
standards and specifications concerning best management prac-
tices whichh are required for eligibility f'or, cost-sharing grants
under this section The department may waive the standards and
specifications in exceptional cases . Only persons involved in the
administration of' the program under this section,, persons who are
grant recipients or applicants and persons who receive notices of
intent to issue orders under s 144 . 025 (2) (u) 2 are subject to the
rules promulgated under this paragraph . Any rule promulgated
under this paragraph which relates or pertains to agr icultural prac-
tices relating to animal waste handling and treatment is subject to
s 13 . . 565.

(f) Administer the distribution of grants and aids to govern-
mental units for local administration and implementation of the
program under this section . A grant awarded under this section
may be used for technical assistance, educational and training
assistance, ordinance development and administration, cost-
sharing for management practices and capital improvements, plan
preparation under par. . (g), easements or other activities deter-
mined by the department to satisfy the requirements of this sec-
tion .

(g) In cooperation with the department of agr i culture, trade
and consumer protection and the appropriate governmental unit,
prepare pr iority watershed and priority lakes plans to implement
nonpoint source water pollution abatement projects and storm
water control activities described in sub (8c) in priority water-
sheds and priori ty lake areas, as designated under sub . (3) (am) or
(4) (cm) . In preparing the plans, the departmentt shall :

1 . Conduct the planning process in a cost-effective and
timely manner and scale the planning process in accordance with
the scale and nature of the pollution problem addressed in the plan . .

2. Promote significant participation from the department of
agriculture, trade and consumer protection and other state agen-
cies, governmental units and other persons located in any priority
watershed or in any priority lake area that is the subject of the plan . .

3 . Prepare a water resource assessment, set water , quality
goals and analyze alternative management practices for the area
which is the subject of the plan

4 . In cooperation with the department of agriculture, trade and
consumer protection, incorporate the appropriate best manage-
ment practices into the plan

5 . Determine whether any county, city, village or town within
the area which is the subject of the plan, as ' a condition of a grant
under this section, should be required to develop a construction
site erosion control ordinance under s .. 59 . 974; 60 . . 627 ; 61354 or
62 234 or a manure storage ordinance under' s . 92 16 in order to
meet the water quality goals established in the plan,.

6 .. Determine the specifi c plan components to be prepared by
any appropriate governmental units in the watershed or in the area
of the project affecting the priority lake, after determining the
technical , financial and staffing capability of that governmental
unit.

7 Prepare a project funding list . .
8 Establish an implementation plan for each priority water-

shed and p ri ority lake, including all of the following :
a . A list of the best management practices identifi ed under

par.. (dm) that are most critically needed to achieve water ' quality
objectives in the prio r ity watershed or priority lakee

am .. Designation as critical sites those sites that are significant
sources of nonpoint source pollution upon which best manage-
ment practices must be implemented in order to obtain a reason-
able likelihood that thee water quality objectives established under
par.. (dm) can be achieved ..

(am) Be responsible fot the integration of the nonpoint source
water pollution abatement program into the state's overall water
quality management program,

(ar) Serve as the designated state agency with the federal envi-
ronmental protection agency on all aspects related to the nonpoint
source program management requirements ofPL.. 100-4, includ-
ing the development and submittal of the nonpoint source assess-
ment report and management program required under PL, 100-4,
section 316 and preparation of the annual grant application for
federal funding from the environmental protectionn agency to
implement that program , .

(as) Consult with the department of agriculture, trade and con-
sumer protection in developing any federal grant application :
under par (at). Every application is subject to s . 16,54 and shall
include thee proposed expenditures of federal nonpoint source
water pollution abatement grant moneys and the allocation of ' such
moneys between the department and the department of agricul-
ture, trade and consumer protection ..

(b) Identify through the areawide water quality management
plans provided for under section 208 of' the federal water pollution
control act, PL, 92-500, as amended, the designated local man-
agement agencies .

(c) Through the continuing planning process under s . 147 25,
identify those watersheds where the need for nonpoint source
water pollution abatement is most cr itical and, before July 1 of
each even-numbered year, submit its recommendations for desig-
nating additional watersheds under sub (3) (am) to the land and
water conservation board .

(cd) Identify, through the continuing planning process under '
s . 147 25, the lakes where the need for nonpoint source water
pollution abatement : is most critical and, before July I of each
even-numbered year', submit its recommendations for designat-
ing additional lakes under sub : (3) (am) to the land and water con-
servation: board .

(cg) Before July 1 of each even-numbered year ', submit its
recommendations on the matters under sub , (3) (b) l and 5 to the
land and water, conservation board :

(cm) Identify watershed areas in the Milwaukee r i ver basin as
priority watershed areas, notwithstanding par . . (c), and identify the
best management practices necessary to meet water quality objec-
tives in those watershed areas . For the purposes of' this paragraph,
the Kinnickinnic river- shall be treated as being within a watershed
area in the Milwaukeeriver, basin ; The department shall appoint
an advisory committee which represents appropriate local inter-
ests to assist it in the planning and implementation of ' projects and
best management practices in these watershed areas .. The advi-
sory . committee shalll include a member of the county board from
each county with any area in the Milwaukee ri ver' basin ,

(d) Review and approve the detailed program for implementa-
tion prepared by the designated local management agencies iden-
tified under pa r. (b) ..

(dm) Establish water quality objectives for each prior i ty water-
shed and priority lake and identify the best management practices
to achieve the water quality objectives ..

(dr) Anpoint' a committee fox- each pri ority watershed and pii-
ortylake, to advise the department, the department of agriculture,
trade and consumer protection and the counties, cities and villages
concerning all aspects of ' the nonpoint source pollution abatement
financial assistance program Each committee shall include at
least 2 farmers as memberss if the pr i orityy watershed or, priority
lake ar ea includes property in agricultural use . Each committee
shall include at least 2 representatives of a public inland lake
protection and rehabilitation district that is within the priority
watershed or priority lake area or, if one does not exist, of riparian
property owners. Each committee for a pr iority watershed or pri -
ority lake area with any area in the Milwaukee r i ver basin shall
include a member of' the county board from each county with any
area in that priority watershed or priority lake area .
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cultural and nonagricultural best management practices to be
applied to that area ..,

4. A plan implementation schedule developed in cooperation
with the appropri ate governmental unit or designated local man-
agement agency identified under sub . (4). (b)

5 . . A grant disbursement and project management schedule
6 .. An integrated resource management strategy to protect or

enhance fish and wildlife habitat, aesthetics and other natural
r'esour 'ces . .

7 . A comprehensive management strategy to manage agricul-
tural and nonagri cultural nonpoint source water pollution affect-
ing surface water of groundwater, including animal waste, fertil-
izer, pesticides, storm water, construction site erosion and other
nonpoint sources of water pollution .

(c) The department shall submit a copy of any plan it completes
under this subsection to any county located in or containing any
watershed which is a subject of the plan and to the department of
agriculture, trade and consumer protection. The department of
agriculture, trade and consumer protection shall review the plan
and notify the department of natural resources of its comments on
the plan ;. A county receiving a plan under this subsection shall
review the plan, approve or- disapprove the plan and notify the
department of natural resources of its action on the plan .

(d) After the department considers the comments of' the depart-
mentof agriculture, trade and consumer protection on a plan under
par . (c) and receives approval of the plariby . every county to which
it was sent and by the land and water conservation board, the
department shall designate the plan to be an element of the appro-
priate areawide water , quality management plan under PL,. 92-
500, section 208 ..

(5) The department of agr iculture, trade and consumer' pYOtec-
tion shall :

(b) Prepare sections of the priority watershed or priority lake
plan relating to farm-specific implementation schedules, require-
ments under ss . 92 . 104 and 92 105, animal waste management
and selection of agr i culturallyy related best management practices
and submit those sections to the department for inclusion under
sub . (4m) (b) .

(c) Jointly with the department, develop technical standards
for agriculturally related best management practices .

(d) Develop a grantt disbursement and project management
schedule for agriculturally related best management practices to
be included in a plan established under sub . (4) (g) and identify
recommendations for implementing activities or projects under
ss . 92 .. 10, 92: 104 and 92 . . 105 . .

(e) Identify areas within a prior i ty watershed or priority lake
area that are subject to activities required under ss 92 ,104 and
92 .. 105 ;

(f)` Provide implementation assistancee as identif'ied ' and
approved in the priori ty watershed or priority lake plan under sub :
(4) (g )

(5m) Upon completion of plans .by the depar tment under sub..
(4) (g), the governmental unit of regional planning commission
under sub. (4m) and the department of agriculture, trade and con-
sumer protection under sub;. (5), and upon receiving the approval
oi : the land and water conservation board, the department snail
prepare and approve the final plan for a ,pcorty watershed of pri-
oti ty lake .

(5s) The department may make modifications, including des-
ignating additional sites as critical sites, in a pr i ority watershed or
priority lake plan with the approval of every county to which the
depa rtment sent the original plan under' sub.. (4m) (c) and of the
land and water conservation board . If' the owner or operator of a
site prevails in a final review under sub (7) of' the site is not desig-
nated as a critical site in the original plan under sub . (5m) and the
pollution is from an agri cultural source and is not caused by ani-
mal waste, the department may not make a modification designat-
ing the site as a c r itical site unless the designation is based on a

3 . The identification of critical surface water and ground-
water protection management areas within that area and the agri-

b . A procedure for establishing implementation priorities to
meet the needs identified in subd . 8 , a.. with the highest priority
given to significant sources of nonpoint pollution that substan-
tially inhibit the achievement of water quality objectives ..

c. Consultation with the committee appointed under par . (dr)
concerning the implementation plan ,

d A requirement to review the implementation plan periodi-
cally and to modify the implementation plan to reflect the agree-
ments enteredinto by landowners and operators to implement best
management practices ,

e . Provisions for public notice and education concerning the
implementation plan in the per iod during which grants are avail-
able to governmental units and landowners and operators, in order
to achieve the greatest level of voluntary participation .

9 .. Complete the planning process in all prior i ty watersheds by
December 31, 2000.

(h) Designate a governmental unit to perform the inventory
required , under sub . (4m) (a) .

(i) Cooperate with the department of agriculture, trade and
consumer protection under s . 92 . 1 4 (6) .

(j) A governmental unit may use a grant under this section for
training required underr s . 92 . 18 orfor any other training necessary
to prepare personnel to perf 'oirn ;job duties related to this section . .
The department may contract with any person f r om the appropria-
tions under s 20 370 (4) (cc) and (cq) for services to administer
or implement this chapter, including information and education
and training

(k) Before public debt is contracted for projects under this sec-
tion, prepar e a plan for the expenditure of ' the proceeds of that debt
and submit the plan to the land and water ' conservation board .

(o) Annually, in cooperation with the department of agricul-
ture, trade and consumer protection, submit a report on the prog-
ress of the program under this section to the land and water-conser-
vation board,

(p) Jointly with the department of agriculture, trade and con-
sumer protection, prepare the plan required under s . 92.14 (13) .
The department shall review and approve or disapprove the plan
and shall notify the land and water conservation board of its final
action on the plan . The department shall implement any part of
the plan for which the plan gives it responsibility .

(pm) Jointly with the department of agri culture, trade and con-
sumer protection, develop the forms required under s . 92 . 14 (14) . .

(q) Include the report submitted under sub . . (3) (b), along with
a request for , all resources and any changes necessary to imple-
ment each recommendation in the report, in the information that
it submits to the department of administration under s 16,42 for
the . program under this section,

(r) Jointly with the department of agriculture, t r ade and con-
sumer protection, develop the standards under sub ... (5) (c) .

(s) Provide staff services to the land and water conservation
board .

(t) Transfer funds from the appropriation account under s .
20 370 (4) (cc) of ( cq) to the appropriation account under s . 20 115
(7) (km) at the request of the department of`agriculture, trade and
consumer protection, after the land and water conservation board
approves thee transfer, under s . 92. 14 (5) (b) .

(4m) (a) Any governmentall unit or regional planning com-
mission designated by the department under sub . (4) (h) shall pre-
pare an inventory of' nonpointsource water- pollution inthe water-
shed which is the subject of the plan under sub .. (4) (g) and submit
the inventory to the department for incorporation into the plan

(b) Every plan prepared for an area under sub . . (4) (g) shall
include all of the following :

1 . The inventory for that area prepared under par. (a) .
2 .- A water resource assessment of that area ,
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(c) The owner or operator of a site designated as a cri tical site
in a priority watershed or priority lake plan under sub . . (5m) or in
a modification to such a plan under sub. . (5s) may request a con-
tested case hearing under ch . 227 to review the decision of ' the land
and water conservationn board under par. (b) by filing a written
request with the department within 60 days after receiving an
adverse decision of the land and water conservation board .

(8) Eligibility for cost-sharing grants under this section shall
be determined based on the following:

(a) Governmental units and individual landowners or opera-
tors ace eligible for cost-sharing grants .

(b) Grants may be provided to applicants in pr iority watershed
areas for projects in conformance with approved aieawide water
quality management plans .

(c) Grants may be provided to applicants in nonpi i ority water-
sheds for projects which are in conformance with areawide water
quality management plans and which conform to the purposes
specified under sub . . . (1)

(cm) Grants may be provided from the appropri ations under
s . 20 370 (4) (cc) and (cq) to applicants f 'or, projects affecting pri-
ority lakes if the pxojects are in conformance with areawide water
quality management plans and the purposes specified under sub ..
( 1 ). ,

(d) Each cost-sharing grant shall be approved by the desig-
nated management agency.

(e) Except as provided in sub . (8c), grants may only be used
for implementing best management practices .

(f) The state share of ' a cost-sharing grant under this section
may not exceed 50% of the cost of ' implementing the best manage-
ment practice except as provided under pans (g) and (h) .

(g) The department may increase the state share of 'a cost-
sharing giant under this section up to 70% of ' the cost of imple-
menting the best management practice if the department, in con-
sultation with the department of agri culture, trade and consumer
protection, determines that :

1 . The main benefi ts to be der i ved from the best management
practices are: r elated to improving offsite water quality ; and

2 The matching share requirement under par .: (fl would place
an unreasonable cost burden on the applicant .

(gm) The department shall exceed the limit under par . . (g) and
any limit imposed by rule on the total amount of a grant in cases
of economic hardship, as defined by the department by rule . .

(h) The department may increase the state share of a cost-
shari ng grant under this section up to 80% of the cost of imple-
megting the best management practice if .̀

1 . The department, in consultation with the department of
agriculture, trade and consumer protection, determines that par .
(g) 1 and 2 : applies ; and

2 A , county matching share is provided which equals the state
share over 70% ::

(hm) Notwithstanding pans . (g) and (h), the department may
not increase acost=sharing grant above 50% of the cost of land
acquisition, storm sewer rerouting or the removal of structures
necessary to install structural urban best management practices .

(i) The local matching share of acost-sharinggrant under this
section shall be at least 30% of the cost of implementing the best
management practice except as provided under par . (j) . .

(j) The local matching share of acost-sharing grant under this
section shall be the remainder of ' the cost of implementing the best
management practice after subtracting the state share and county
share if ' the department increases the state share under par ,. (h) .

(jm) Notwithstanding pats, (f) to (h), after cost-sharing grants
have been available in a prior i ty watershed or priority lake area for
36 months only a reduced grant, which may not exceed a percent-
age established by the department by rule of the cost of imple-

substantial increase in pollution from the site, on information
about pollution from the site that was not available when the plan
was prepared or on a substantial change to the criteria for designat-
ing asite as a critical site .. This subsection applies to a pr iori ty
watershed or priority lake plan completed before, on or after
August 12, 1993 .

(5w) After the land and water conservation board approves a
priori ty watershed or priority lake plan or a modification to such
a plan that designates a site to be a critical site, the department
shall notify the owner or operator of' that site of the designation
and of the provisions in sub, (7) and either s . 144 .025 (2) (u) 2 ,
(v) and (w) or, if the pollution is caused primari ly by animal waste,
ss. NR 243 . 21 to 243 . 26, Wis . : adm , code .

(5y) If the owner or operator of' a critical site installs and main-
tains best management practices as provided under the pri or i ty
watershed or priority lake plan, the site is no longer a critical site . .
The, owner or operator may discontinue maintenance of a best
management practice for a period during which the owner or oper-
atorchanges the use af ' the site if' the best management practice is
not needed for the changed use . .

(6) The appropr i ate governmental unit is responsible for local
administration and implementation of priority watershed and pti-
otty lakes projects and shall :

(a) Be responsiblee for coordination, and implementation of
,activities, necessary to achieve water quality objectives including
the deveopment of a detailed program for implementation .

(b ) Utilize, whenever possible, existing staff ' or contract with
existing governmental agencies to utilize that agency's existing
staff to provide var i ous . field, administrative, planningg and other-
services

(d) Participate in the plan preparation under contract withh the
department . The department shall determine the specific plan
components which will be prepared depending upon the technical,
financial and staff ing capability of the appropriate governmental
unit.., . .

(7) (a) 1, The owner or operator of a site designated as a criti-
calsite in a priority watershed ox pri ority lake plan under sub . . (Sm)
or in a . modification to such a plan under sub . (5s) may request a
review of that designation by filing a written request within 60
days after- receiving notice under sub .: (5w) with the land conserva-
tion committee of the county in which the site is located or, if' the
site is located in more than one county, with the land conservation
committee of the county in which the largest portion ofthe site is
located , . : . .

2 A county land conservation committee receiving a request
under subd , 1 , shall provide the owner or operator with a hearing
and shall provide reasonable notice of the hearing to the owner or
operator, the department and the department of agriculture, trade
and consumer protection, The county land conservation commit-
tee shall conduct the hearing under this subdivision as an informal
hear ing . Section 68 Ll (2) does not apply to the hear ing . The land
conservation committee shall hold the hearing in a place conve-
nient to the owner or operator Within 60 days after the hearing,
the department shall, and the department of agriculture, trade and
consumer protection may, submit a report and recommendation to
the land conservation committee concerning the issues at the hear-
ing . The land conservation committee may affirm or reverse the
designation of the site as a critical site ,

(b) ' The owner or operator of a site designated as a critical site
in a priority watershed or` priority lake plan under- sub, (Sm) or in
a modification to such`a plan under sub, (5s) or the department of
natural resources may obtain a review of the decision of a county

" land conservation committee under subd, 2 . . [par . (a) 2 ] by filing
a ' written request with the land and 'water conservation board
within 60 days after receiving the decision of the county land con-
servation committee.
NOTE: The bracketed language indicates the cor 'r'ect cross.-reference .
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meriting the best management practice, may be provided to the
owner of operator of a site designated as a critical site in a priority
watershed plan under sub : (5m) or in a modification to such a plan
under sub . (Ss) .

(k) ' A minimum of 70% of the total amount of ' cost-sharing
grants available annually under this section shall be utilized for
implementing best management practices in priority watersheds . .

(L) A grant may not be made to an individual if the department
receives a certification under s 46.255 (7) that the individual is
delinquent in child support or maintenance payments .

(m) The department may recogn ize the value of ' a conservation
easement created under s . 700,40 (2) and donated to the depart-
ment, or to any person approved by the department, as constituting
all or a portion of the landowners or operator's share of a cost-
sharing grant as determined under pans . (f) to (h) .

(n) The department shall identify by rule the types of cost-
shared practices and the minimum grant amounts for cost-sharing
grants that require any subsequent owner of the property to main-
tain the cost-shared practice for the life of' the cost-shared prac-
tice, as determined by the department .

(o) The depar tment shall provide grants for animal waste stor-
age facilities in amounts not to exceed an amount specified by the
department by rule,

(p) The department may provide acost-sharing grant to
replace a structure or facility at a new location, rather than to repair
or reconstruct the structure or facility, if the relocation reduces
water pollution and replacement is cost-effectivee compared to
repairing or reconstructing the structure or facility ,

(8c) The department may distr i bute a grant to a municipality
that is required to control storm . water_ discharges under 33 USC
1342 (p) in a priority watershed or priority lake area for practices,
techniques or measures to control storm water discharges if those
practices, techniques or measures are identified in the plan under
sub.. (4) (g) for the priority` watershed or priority lake area . .

(8e) The department may not require a person who received
a cost-sharing grant to repay the cost-'sharing grant on the basis
of a violation of this section, rules promulgated under this section
or, the grant agreement, if', at the time of the violation, the person
who received the grant no longer owns or operates the land for
which the department provided the grant . . This subsection applies
without regard to whether the person received the grant before, on
o r after May 16, 1992 .

(8m) If' the department determines under sub . . (4) (g) 5 that a
county, city,, village or townn should be required to develop a
construction sitee erosion control ordinance under s . 59.. 974,
60: 627, 61354 or 62; 234 or a manure storage ordinance under s . .
92 16, that county, city , village or town shall make a commitment
to develop and adopt the ordinance as a condition of receiving a
grant under this section

(9) The department may distribute grants and aids to state
agencies, including itself', for administration and implementation
of the nonpoint source water pollution abatement program on land
under state ownership or control for projects affecting priority
lakes or in priority watershed areas . . : The department may distrib-
ute grants and aids to itself ' for the purchase of easements in prior-
ity watershed areas

(10) To the greatest extent practicable, the department, the
department of ag riculture, trade and consumer protection and the
administering and implementing governmental unit shall encour-
age and utilize theWisconsin conservation corps for appropriate
projects , ,

History : 19776 ' . 41.8 ; 1979c . 34,221 ; 1979c 355s . 241 ; 1981 c . 20; 1981 c .346
s ' 38; 1983 a. 2' 7 ; 1983 a. 189 s. 329 (16); 1983 a 416 ; 1985a: 29; 1987 a 27 ; 1989
a 31, -336 ; 366 ; 1991 a 39, 309; 1993 a 16, 166, 213, 246, .491 .

144.251 Watershed projects . The department shall
` assist and advise the department of 'agriculture, trade and con-
sumer protection regarding , watershed projects under 16 USC
1001 to 1008 .
Histor y : 1981 c, 346.

(b) Demonstrates that the substantial purpose of its past actions
was to support the protection or improvement of one or more
inland lakes for the benefit of the general public .

(c) Allows to be a member any individual who for at least one
month each year resides on or within one mile of an inland lake
for which the association was incorporated . .

(d) Allows to be a membe r any individual who owns real estate
on or within one mile of an inland lake for which the association
was incorporated..

(e) Does not limit or deny the right of any member or any class
of members to vote as provided under s 181 .16 (1),

(f) Has been in existence for at least one year.
(g) Has at least 25 members .
(h) Requires payment of an annual membership fee of not less

than $10 nor more than $25 .
(1 m) The department shall develop and administer a financial

assistance program to provide lake management planning grants
for projects to provide information on the quality of water in lakes,
including mill ponds, in order to improve water quality assess-
ment and planning and aid in the selection of activities toabate
pollution of lakes .

(2) The department may provide a grant of 75% of'the cost of
a lake management planning project up to a total of $10,000 per
grant.

(3) The department shall promulgate rules for' the administra-
tion of the' lake management planning grant program which shall
include all of the following :

(a) Eligible recipients to consist of counties, cities, towns, vil-
lages, qualified lake associations, town sanitary districts, public
inland lake protection and rehabilitation districts and other local
governmental units, as defined in s . . 66,299 (1) (a), that are estab-
lished for the purpose of lake management .

(b) Eligible activities, which shall include data collection,
water quality assessment and nonpoint source pollution evalua-
tion

(4) At the completion of a lake management planning project,
upon request of the recipient of a grant under this section, the
department may approve recommendations made as a result of'the
project as eligible activities for a lake management grant under s .

,144.254.
History : 1989 a 31 ; 1989 a . 160 ss 1, 3, 4 ; .1989 a 359 ; 199 1 a . 39, 269 .

144 .254 Lakee management grants .. (1) The depart-
ment shall develop and administer a financial assistance program
to provide grants for-lake management projects that will improve
or, protect the quality of water in lakes or the natural ecosystems
of lakes .

(91 The 1 Pn artmPnt may provide a giant under- this section _ f_ p_r
up to,50% of the cost of 'a lake management project but may not
providee more than $100,000 per grant . .

(3) The department shall promulgate rules to administer and
to determine eligibility for- the program under this section. The
rules shall include all of the following. . .

(a) A designation of eligible recipients, which shall include
nonprofit conservation organizations, as defined in s . 2.3 ..0955 (1),
counties, cities; towns, villages, qualified lake associations, as
defined in s . 144,253 (1), town sanitary districts, public inland
lake protection and rehabilitation districts and other local govern-
mental units, as defined in s 66 .299 (1) (a), that are established for
the purpose of lake management .

144.253 Lake management planning grants . (1) In
this section, "qualified lake association" means a group incorpo-
rated under ch 181 that meets all of'the following conditions :

(a) Specifies in its articles of incorporation or bylaws that a
substantial purpose of its being incorporated is to support the
protection or improvement of'one or more inland lakes for the ben-
efit of ' the general public .
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dons to existinggstate agencies relative to their water resource acti-
vities .

2 . . Locate and maintain information relating to the state's
water resources The department shall collect pertinent data avail-
able from state regional and federal agencies, thee university of
Wisconsin, local units of ` gpvernment and other sources .

3 Serve as a clearinghouse for information relating to water
resources including referring citizens and local units of govern-
ment to the appropriate sources . for advice and assistance in con-
nection with particular water use problems.

(5) (a) Theedepartment shall prepare a comprehensive plan as
a ;guide for the application of municipal ordinances regulating
navigable waters andtheir shoreiands as defined ; n this section f'or
the preventive control of pollution., The plan shall be based on a
use classification of navigable waters andd their shorelands
throughout the state or within counties and shall be governed by
the following general standards :

1 . Domestic uses shall be generally preferred
2 . Uses not inherently a source of pollution within an area

shall be preferred over uses that are or may be a pollution source . .
3 . . Areas in which the existing or potential economic value of

public, recreational or similar uses exceeds the existing or poten-
tial economic value of any other use shall be classified pr imarily
on the basis of the higher economic use valuewise :

(b) A designation of eligible activities, which shall include all
of the following.

1 . The purchase of land or of a conservation easement, as
defined in s . 70040 (1) (a), if the eligible recipient enters into a
contract under ' sub . . (4) and if the purchase will substantially con-
tribute to the protection or improvement Of a lake's water quality
or its natural ecosystem . .

2 . The restoration of ' a wetland, as def ined in s 23 32 (1), if
the restoration will protect of improve a lake ' s water quality or its
natural ecosystem .

3 . The development of local regulations or ordinances that
will protect or improve a lake's water quality or its natural ecosys-
tem.

4 , An activity that is approved by the department and that is
needed to implement a recommendation made as ,a result of a plan
to improve or protect the quality of water in a lake or the natural
ecosystem of a lake

(c) : The department may not promulgate a rule designating dam
maintenance and repair as an eligible activity for grants under this
section

(4) ' (a) In order to receive a grant f 'or a purchase under sub .. (3)
(b)1 , the recipient shall enter- into a contract with the department
that contains all of the following provisions :

1 Standards for the management of the prope rty to be
'acquired

2 . . A prohibition against using the property to be acquired as
security for any debt unless the department approvess the incurring
of the debt .

3 . . A prohibition against the property being closed to the pub-
lic unless the department determines it is necessary to protect wild
animals, plants or other ' natural features . .

4 .. A clause that any subsequent sale or transfer of the property
to be acquired is subject to pans , (b) and (c) .

(b) . The recipient of the grant may subsequently sell or transfer -
the acquired property to a 3rd party other than a creditor of the
recipient if all of the following apply :.

1 . The department approves the subsequent sale or transfer .
2. The party to whom the property is sold or transferred enters

into a new contract with the depa rtment that contains the provi-
sionsunder par, (a)
?' (c) The recipient of ' the grant may subsequently sell or transfer'
the acquired property to satisfy a debt or other obligation if the
department approves .the sale or transfer .

(d) If the recipient violates any essential provision of the con
tract title to the acquired property shall vest in the state.

(e) The instrument conveying the property to the recipient
shall state the interest of the state under par'. (d) . . The contract
entered into under par "(a)' and the instrument of conveyance shall
be recorded in the office of the register ' of deeds of each county in
which the property is located

History : 1991 a 39 ; 1993 a 343

144.26 Navigable waters protection law. (1) To aid in
the fulfillment of the state's role as trustee of its navigable waters
and to promote public uZaiui , Saa~.t ,y , convenience and g°v.^,.°..2l
welfare, it is declared to be in the public interest to make studies,
establish policies, make plans and authorize municipal shoreland
zoning regulations for , the efficient use, conservation, develop-
inent - and protection of this state's water r esources . The regula-
tions shall relate to lands under', abutting or lying close to naviga-
blee waters, The purposes of the . regulations shall be to further the
maintenance of safe and healthful conditions prevent and control
water : pollution; protect spawning grounds, fish and aquatic life ;
control building sites, placement of structure and land uses and
reserve shore coyer and natu r al beauty .

(2) In this section; sunless the context clearly requires other-

(c) "Municipality" or "municipal" means a county, village or
city.

(d) "Navigable water" or "navigablee waters" means Lake
Superior, Lake Michigan, all natural inland lakes within this state
and all streams, ponds, sloughs, flowages and other waters within
the territorial limits of' this state, including the Wisconsin portion
of boundary waters, which are navigable under the laws of this
state..

(e) "Regulation" means ordinances enacted under ss 59 . . 971,
61 . . 351, 6223 (7) and 62 .231 and refers to subdivision and zoning
regulations which include control of uses of lands under, abutting
or lying closee to navigable waters for the purposes specifiedd in
sub (1), pursuant to any of the zoning and subdivision control
powers delegated by law to cities, villages and counties :

(f) "Shorelands" means the lands specified under par . (e) and
s . 59 971 (1) .

(g) "Water resources," where the term is used in reference to
studies, plans, collection of publications on water and inquir i es
about water, means all water whether in the air, on the earth's sur-
face or under the earth's surface . . "Water resources" as usedd in
connection with the regulatory functions under this section means
navigable water' s.

(2m) Notwithstanding any other provision of law or adminis-
trative rule, a shoreland zoning ordinance required under s .
59.971 ; a construction site erosion control and storm water man-
agement zoning ordinance author i zed under s . 59 . 974, 60 ..627,
61 .354 or 62,234 or a wetland zoning ordinance required under s
61 . 351 or 62 .231 does not apply to lands adjacent to farm drainage
ditches if .

(a) Such lands are not adjacent to a natural navigable stream
or river;

(b) Those parts of - the drainage ditches adjacent to these lands
were nonriavigable streams before ditching ; and

(c) Such lands are maintained in nonstructural agr i cultural use. .
(3) (a) The department shall coordinate the activities of the

several state agencies in managing and regulating water
resources . . .

(b) The department shall make studies, establish policies and
make plans for the efficient use, conservation, development and
protection of the state's water resources and :

On the basis of' these studies and plans make recommenda-
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(b) If the department finds that a regulated activity caused a
private water supply to become contaminated, polluted or unfit for
consumption by humans, livestock or poultry, and if the regulated
activity is an approved facility, as defined in s . 144,442 (1) (a), the
department may conduct a hearing under s . 144 .442 (6) (f) . If the
damage to the private water supply is caused by an occurrence not
anticipated in the plan of'operation which poses a substantial haz-
ard to public health or welfare, the department may expend mon-
eys in the environmental fund that are available for environmental
repair to treat the water to render it drinkable, or to repair or
replace the private water supply, and to reimburse the town, vil-
lage or city for the cost of providing water under sub . (4) . . If the
damage to the private water supply is not caused by an occurrence
not anticipated in the plan of operation, if' the damage does not
pose a substantial hazard to public health or welfare, or if moneys
in the environmental fund that may be used for environmental
repair are insufficient, the department may order the owner or
operator of the regulated activity to treat the water to tender it fit
for consumption by humans, livestock and poultry, or to repair or
replace the private water supply, and to reimburse the town, vil-
lage or city for the cost of providing water under sub . (4) .

( 3) In any action brought by the department of justice under
s . 144'.98, if'the court finds that a regulated activity owned or oper-
ated by the defendant has caused a private water supply to become
contaminated, polluted or unfit for consumption by humans, live-
stock or poultry, the court may order the defendant to treat the
water' to render it fit for consumption by humans, livestock and
poultry, repair the private water supply or replace the private water
supply and to reimburse the town, village or city for the cost of
providing water. under sub . (4) .

(4) (a) The owner of land where the private water supply is
located may submit the following information to the town, village
or- city where the private water supply is located :

1 . Documentation from an action under sub . (2) or (3) show-
ing that the department or the department of justice is seeking to
obtain 'treatment ; repair' or replacement of the damaged private
water supply .,

2 . A declaration of the need f'or' an immediate alternative
source of water. "

(b) A person who submits information under par . (a) may file
a claim with the town, village or, city where the private water' sup-
ply is located . The town, village or city shall supply necessary
amounts of waterto replace that water formerly obtained from the
damaged private water supply .. Responsibility to supply water
commences at the time the claim is filed . Responsibility to supply
water, endss upon notification to the town, village or city that an
order under sub. . . (2) or (3) has been complied with or upon a find-
ing that the regulated activity is not the cause of'the damage

(c) If the department or the court does not find that the regu-
lated activity is the cause of the damage to a private water' supply,
reimbursement to the town, village of city for the costs of supply-
ing water under par (b), if' any, is the responsibility of the person
who filed the claim . The town, city or village may assess the
owner of'the property where the private water supply is located for
the costs of supplying water underr this subsection by a special
assessment:under s . 66 60 .

Histor y : 1981 c . 3'74; . .1983 a 2'7 s 2202 (38) ; 1983 a, 410 ss 75g to'T7g ; Stars
.1983 s 144265 ; 1989 a. 31

144 .266 Construction site erosion control and
storm water management . (1) OsmClivES . To aid in the f'ul-
fillment of'thestate's role as trustee of its navigable waters, to pro-
mote public health, safety and general welfare and to protect natu-
ral resources, it is declared to be in the public interestt to make
studies, establish policies, make plans, authorize municipal
construction site erosion control and storm water management
zoning ordinances for the efficient use, conservation, develop-
ment and protection of this state's groundwater, surface water', soil
and related resources and establish a state storm water' manage-
ment plan for the efficient use, conservation, development and

4 . Use locations within an area tending to minimize the possi-
bility of pollution shall be preferred over use locations tending to
increase that possibility

5 , Use dispersions within an area shall be preferred over con-
centrations of uses or their undue proximity to each other.

(b) The depa rtment shall apply to the plan the standards and
criteri a set forth in sub, (6) ,

(6) Within the purposes of sub. (1) the department shall pre-
pare and provide to municipalities general recommended stan-
dards and cr i ter i a for navigable water protection studies and plan-
ning and for navigable water protectionn regulations and their
administration. Such standards and criteria shall give particular
attention-to safe and healthful conditions for the enjoyment of
aquatic recreation ; the demands ofwater traffic, boating and water
sports ; the capability of the water resource; requirements neces-
saiy to assure pr oper operation of septic tank disposal fields near
navigable waters ; building setbacks from the water ; preservation
of shore growth and cover ; conservancy uses for low lying lands ;
shoreland layout for residential and commercial development;
suggested regulations and suggestions for the effective adminis-
tration and enforcement of such regulations .,

(7) The department, the municipalities and all state agencies
shall mutually cooperate to accomplish the objective of this sec-
tion . To that end, the department shall consult with the governing
bodies of municipalities to secure voluntary uniformity of ' regula-
tions, so fat as practicable, and shall extend all possible assistance
therefor

(8) This section and ss . 59 971, 61 351 and 62 231 shall be
construed together to accomplish the purposes and objective of
this section .

(9) Sections 30 50 to 30 : 80 are not affected or superseded by
this section . .

(10), A person aggrieved by an order or decision of' thedepart-
merit under this section may cause its review under ch . 227..

History: 1975 c . 232 ; ] 97'7 c 29 ; 1981 c 330, 339 ; 1983 a 189,416 ; 1993 a 246 .
" See note to art I, sec. 13, citing Just v Marinette County, 56 W (2d) 7, 201 NW
(2d) 761

The concept that an owner of real property can, in all cases, do as be pleases with
his property is no longer in harmony with the realities of society . 'The supreme court
herein adopts the "reasonable use" rule codified in the second Restatement of the Law
of Torts . State v Deetz, 66 W (2d) 1, 224 NW (2d) 407

See note to 88 21, citing 63 Atty .. Gen 355 .
The necessity of zoning variance or amendments notice to the Wisconsin depart-

ment ofnatural resources under the shoreland zoning and navigable waters protection
acts . Whipple, ,57 MLR 25

The public trust doctrine , 59 MLR 787 .
Water quality protection for inland lakes in Wisconsin ; a comprehensi ve approach

to water pollution . Kusler, 1970 WLR 35
Land as property; changing concepts .. Large, 1973 WLR 1039 .

144.265 Damage towatersupplies . (1) In this section:
(a) "Private water supply" has the meaning specified under s .

144 . 442 (1) (cm), except this term excludes a well which is not a
source of water for humans unless the well is constructed by drill-
ing :

(b) "Regulated activity" means an activity for which the
department may issue an order under th i s chapter if the activity
is conducted in violation of this chapter, or in violation oflicenses,
permits or special orders issued or rules promulgated under this

(2) (a) Except as provided under par , (b), if the department
finds that a regulated activity has caused a private water supply to
become 'contaminated, polluted or unfit for consumption by
humans, livestock or poultry, the department may conduct a hear-
ing on the matter. The department shall conduct a hearing on the
matter' uponn request of the owner or operator of the regulated
activity ., At the close of the hearing, or at any time if' no hearing
is held, the department may order the owner or operator- of the reg-
ulated activity to treat the waterto render it fit for consumption by
humans, livestock andd poultry, repair the: private water supply or
replace the private' water supply and to reimburse the town, village
or city for the cost of providing water under sub . (4) .
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protection of this state's groundwater; surface water, soil and
related resources while at the same time encouraging sound eco-
nomic growth in this state The purposes of the municipal ordi-
nances and state plan shall be to further the maintenance of safe
and healthful conditions ; prevent and control water pollution ;; pre-
vent and control soil erosion ; prevent and control the adverse
effects of' storm water; protect spawning grounds, f i sh and aquatic
life; control building sites, placement of structures and land uses ;
preserve ground cover and scenic beauty ; and promote sound eco-
nomic growth,

(2) STATE STORM WATER MANAGEMENT PLAN The department,
in consultation with the department of industry, labor and human
relations, shall promulgate by rule a state storm water manage-
mentplan . This state plan is applicable to activities contracted for
or, conducted by any agency, as defi ned under s . 227 01 (1) but
also including the office of district attorney, unless that agency
enters into a memorandum of understanding with the department
of natural reso ur ces in which that agency agrees to regulate activi-
ties related to storm water management . The department shall
coordinate the activities of agencies, as defined under s . 227 01
(1), in storm water management and make recommendations to
these agencies concer ning activities related to storm water ' man-
agement.

(3) STANDARDS . (a) . 1 . Except as restricted under subd 2, the
department shall establish by-rule minimum standards for activi-
ties related to const r uction site erosion control at sitess where the
construction activities do not include the const ruction of 'a build-
ing and to storm water, management ...

2. The department, in cooperation with the department of
transportation, shall establish by rule minimum standards for acti-
vities related to construction site erosion cont r ol and storm water
management if those activities concern street, highway, road or
bridge construction, enlargement, relocation or reconstruction .

3, Minimum standards for storm water management estab-
lished under, tthisparagraph are applicable to the state plan under
sub ., (2) . The department shalll encourage a city, village, town or
county too comply with minimum standards established under this
paragraph f'or', any constructionn site erosion control and storm
water management zoning ordinance enacted under s, 59 . 974,
60 627 , 61 .. .354 or 62 „ 2.34.

4, The department shall identify low-cost practices which
would enable a person to comply with these minimumm standards .

(b) The minimum standards for construction site erosion con-
trol at sites where the construction activities do not include the
construction of a building shall provide for the regulation of any
construction activity, at such a site, that:

1 Involves the grading, removal of protective ground cover
or vegetation, excavation, land filling or other land disturbing
activity which affects an area of 4,000 square feet or more .

2. Involves the excavation or filling or a combination of exca-
vation and f illing which affects 400 cubic yards or more of dirt,
sand or other excavation or fill material

3 Involves 'street, highway, road or bridge construction,
enlargement, relocation or reconstruction ,

4 . Involves the laying, repairing, replacing or enlarging of an
underg round pipe or facility for a distance of 300 feet or more ..

5 . Requires a subdivision plat approval or a certified survey.
(c) The minimum standa rds for storm water management shall

provide for the regulation of any construction activityy which:
1 . Is a residential development with a gross aggregate area of

5 acress or more..
2.. Is a residential development with a gross aggregate area of

3 acres or more with at least 1 . S acres of impervious surfaces,
3 . Is a development other than a residential development with

a gross aggregate area of 3 acres or more ,. .
4 Is likely to result in storm water runoff which exceeds the

safe capacity ofthe existing drainage facilities or receiving body
of' water; which causes undue channel erosion, which increases

144 .30 Air pollution ; definitions. As used in ss . 144 30
to 144 .426 unless the context requires otherwise :

(1) "Air' contaminant" means dust, fumes, mist, liquid, smoke,
other' particulate matter', vapor, gas, odorous substances or any
combination thereof but shall not include uncombined water
vapor.

(2) "Air contaminant source", or "source" if' not otherwise
modified, means any facility, building, structure, installation,
equipment, vehicle or action that emits or may emit an air contam-
inant directly, indirectly or in combination with another facility,
building, structure, installation, equipment, vehicle or action . .

(3) "Air pollution control permit" means any permit required
or allowed under s, 144 .391 .

(3m) "Allocation ofthe available air resource" means either :
(a) The apportionment among air contaminant sources of the

difference between-an ambient air quality standard and the con-
centration in the atmosphere ofthe corresponding air contaminant
in existence at the time the rule promulgated under s . 144 .373
becomes effective; or

(b) The apportionment among air contaminant sources ofthe
difference between an ambient air increment and the baseline con-
centration if a baseline concentration is established .

(3r) "Architectural coating" means a coating applied to a sta-
tionary structure, including a parking lot, and its appurtenances or
to a mobile home .

(4) "Allowable emission" means the emission rate calculated
using the maximum rated capacity of the origin of, or the equip-
ment emitting an air contaminant based on the most stringent
applicable emission limitation and accounting for any enforceable
permit conditions which limit operating rate, or hours of opera-
tion, or both .;

(5) "Ambient air increment" means the maximum allowable
concentration of an air contaminant above the base line concentra-
tionn

water pollution by scouring or the transportation of particulate
matter or which endangers downstream property .

(4) MODEL ORDINANCES ; STATE PLAN ; DISTRIBUTION The
department shall prepare a model zoning ordinance for construc-
tion site erosion control at sites where the construction activities
do not include the construction of a building and for storm water
management in the form of an administrative rule , The model
ordinance is subject to s , 227, 19 and other provisions of ch 227
in the same manner as other administrative rules . Following the
promulgation of- the model ordinance as a rule, the department
shall distribute a copy ofthe model ordinance to any city, village,
town or county that submits a request . The department shall dis-
tribute a copy of the state plan to any agency which submits a
request ..

(5) COOPERATION The department, the municipalities and all
state agencies shall cooperate to accomplish the objective of this
section.. To that end, the department shall consult withh the gov-
erning bodies of municipalities to secure voluntary uniformity of
regulations, so fa t as practicable, shall prepare model ordinances
under sub: (4), shall extend assistance to municipalities under this
section, shall preparee the plan under ' sub, (2), shall encourage uni-
formitythrough the implementation of this plan and the utilization
of ' memoranda oEunderstandi ng which are substantially similar to
the plan and shall extend assistance to agencies under this section . .

History : 1983 a. 416; Stats . 1983 s . 144 .265 ; 1983 a. 538 s . 150; Stats 1983 s
144266 ; . 1985 a 182 s 57 ; 1987 a . 27 ; 1989 a 31 ; 1993 a 16, 246

` 144.27 Limitation . Nothing in this subchapter affects ss ,
196,01 to 196 79 or ch . 31

History: 1979 c 221 s 624 ; Stats , 1979 s 14427

SUBCHAPTER III

AIR POLLUTION
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(21) "Nonattainment area" means an area identified by the
department in a document prepared under x . 144 .. 371(2) where the
concentration in the atmosphere of an air contaminant exceeds an
ambient air ': quality standard ..

(22r) "Reasonably available control technology" means that
control technology which provides the lowest emission rate that
a particular source is capable of achieving by the application of
control technology that is reasonably available considering tech-
nological and economic feasibility .

(22rm) "Regulated pollutant" means any of the following,
except for carbon monoxide :

(a) A volatile organic compound .
(b) An oxide of nitrogen .. .
(c) A pollutant regulated under 42 USC 7411 of 7412,
(d) A pollutant for which a national primary ambient air quality

standard has been promulgated under 42 USC 7409 ,
(22s) "Replenishment implementation period" means the

period between August 1, 1987, and December 31 of' the year by
which the department requires fall compliance with rules required
to be promulgated - under s . 144 . 40 (3) .
"(23) "Stationary source" means any facility, building, struc-

ture of installation that directly or indirectly emits or may emit an
air, contaminant only from a fixed location . A stationary source
includes an air contaminant source that is capable of being trans-
ported to a different location A stationary source may consist of
one or morepieces of process equipment, each of which is capable
of emitting an air contaminant.. A stationary source does not
include a ;motor vehicle or equipment which is capable of ' emitting
an air contaminant while: moving . .

(24) "Volatile organic compound" means an organic com-
pound" which participates in an atmospheric photochemical reac-
tion as determined by the department by rule .

(25) "Volatile organic compound accommodation area"
means Kenosha, Milwaukee, Ozaukee, Racine; Walworth, Wash-
ington and Waukesha counties and any other county specif i ed by
the department by rule in response to a finding-by the federal envi-
ronmental protection agency that the county is to be included in
the volatile organic compound accommodation area.

History: 1971 c 125,130,211 ; 197 7 c 377;1979 c 34,221 ; 1987 a 27,399 ; 1989
a 31 ; 1991 a 269, 302 ..

The social and economic roots of judge-made air pollution policy in Wisconsin
Laitos ; 58 MLR 465:

Cleaning the Air : Wisconsin's Air ' Quality Laws. Bueke . Wis . Law. Aug . 1992 .

144.31 Air pollution control ; powers and duties .
(1) The department shall :

(a) Promulgate rules implementing and consistentt with ss .
144,. 30 to 144 426 and 144 , 96 ,

(b) Encourage voluntary cooperation by persons and affected
groups to achieve the purposes of' ss . 144 30 to 144,426 and
144 , 96

_

(c) Encourage local units of government to handle air pollution
problems within their respective jurisdictions and on a regional
basis, and provide technical and consultative assistance for that
purpose,.. .

(d) Collect and disseminate information and conduct educa-
tional and training programs relating to the purposes of ss, 144 30
to 144 .426 and 144 96 .

(e) Organize a comprehensive and integrated program to
enhance the quality, management and protection of the state's air
resources

(f) Prepare and develop one or more comprehensive plans for
the prevention, abatement and control of air pollution in this state..
The department thereafter- shall be responsible for the revision and
implementation of the plans ., The rules or control strategies sub-
mitted to thee federal environmentall protection agency under the
federal clean air act for control of atmospheric ozonee shall con-
form with the federal clean air act unless, based on the recommen-
dation of' the natural resources board or the head of the depart-

(a) An offsetting of greater emissions from a stationary source
against lower emissions from the samee or another stationary
source..

(b) A reduction in emissions from a stationary source which
is reserved as a credit against future emissions from the same or
another stationary source . ,

(c) Other arrangements for emission reduction, trade-off,
credit or offset permitted by rule by the department . .

(13) "Existing source" means a stationary source that is not a
new source or a modified source .

(14) "Federal clean air act"means the federal clean air act, 42
USC 7401 to 7671 q, and regulations issued by the federal environ-
mental'protection agency under that act .

(14m) "Growth accommodation" means the amount of'vola-
tile organic compounds specified in s 144 .40 (1) (a).

(15) "Lowest achievable emission rate" means the rate of
emission which reflects the more stringent of the following :

(a) The most stringent emission limitation which is contained
in the air pollution regulatory program of any state for- this class
or category of source; unless an applicant for a permit demon-
strates that these limitations are not achievable ; or

(b) The most stringent emission limitation which is achieved
in practice by the class or category of source .

(16) "Major source" means a stationary source that is capable
of emitting an air contaminant in an amount in excess of an
amount specified by the department by rule under s . 144 31(1) (r) .

ki9e) "Minor source" means a stationary source that is not a
major', source

(20) "Modification" means any physical change in, or change
in the method of'operation of', a stationary source that increases the
amount of emissions of an air contaminant of that results in the
emission of an air contaminant not previously emitted, subject to
rules promulgated under s, 144 .31 (1) (s) .

(20e) "Modified source" means a stationary source on which
modification commences after November 15, 1992 . ..

(20s) "New source" means a stationary source on which
construction, reconstruction or, replacement commences after
November 15, 1992 . .

(6) "Ambient air quality standard" means a level of air quality
which will protect public health with an adequate margin of safety
or may be necessary to protect public welfare from anticipated
adverse effects .

(7) "Attainment area" meanss an area which is not a nonattain-
ment area

(8) "Base line concentration" means concentration in the
atmosphere of an air contaminant which exists in an area at the
time of'the first application to the U.S : environmental protection
agencyy for' a prevention of significant deterioration permit under
42 USC 7475 or the first application for an air pollution control
permit under s . 144,391 for a major source located in an attain-
ment area, whichever occurs fast, less any contribution from sta-
tionary sources identified in 42 USC 7479 (4) .

(9) "Best available control technology" means an emission
limitation for an air contaminant based on the maximum degree
of'reducton achievable as specified by the department on an indi-
vidual case-by-casee basis taking into account energy, economic
and environmental impacts and other costs related to the source

(10) "Emission" meanss a release of air contaminants into the
atmosphere

(17)' "Emission limitation" or "emission standard" means a
requirement which limits the quantity, rate or concentration of
emissions of air contaminants on a continuous basis .. An emission
limitation or emission standard includes a requirement relating to
the operation or maintenancee of a source to assure continuous
emission reduction .

(12) "Emission reduction option" means :
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. ' (b) Issue orders to effectuate thee purposes of ss . 144,30 to
144 .426 and 144 .96 and enforce the same by all appropriate
administrative and , judicial proceedings ..

(c) Secure necessary scientif ic, technical, administrative and
operational services, including laboratory facilities, by contract or
otherwise . .

(d) Make a continuing study of the effects of the emission of
air contaminants from motor vehicles on the quality of the outdoor
atmosphere and make recommendations to appropriate public and
private bodies with respect thereto .

(e) Advise, consult, contract and cooperate with other agencies
of the state, local governments, industries, other states, interstate
or inter-local agencies, and the federal government, and with inter-
ested persons or groups .

(f) Examine any records relating to emissions which cause or
contribute to air contamination,

(g) Establish by rule, consistent with the federal clean air act,
the amount of offsetting emissions reductions required under s .
144 393 (2) (a) .

(3) (a) In . this subsection, "solid waste treatment" has the
meaning given in s . 144 .43 (7r) ,

(b) The department shall, by rule, establish a program for the
certi fication : of persons participating in or responsible for the
operation of solid waste treatment facilitiess that burn solid waste ..
The certification requirements shall take effect on January 1,
1993 . . The department shall do all of the following.

1 . : Identify those persons or positions involved in the opera-
tion of a solid waste treatment facility who are required to obtain
certification.

2 Establish the requirements forand term of initial certif ica-
tion and requirements for recertification upon expiration of that
term .' At a minimum, the department shall require applicants to
complete a program of' training and pass an examination in order
to receive initial certification .

3 . Establish different levels of certifi cation and requirements
for certification for different sizes or types of facilities, as the
department determines is appropriate ..

4 . Impose fees for the operator training and certif ication pro-
gram .

5 . Require that there be one or more certified operators on the
site of a solid waste treatment facility at all times dur ing the facil-
ity's hours of operation .

(bm) The program under par . (b) does not apply with respect
to any of' the following:

1 . A f'acility . desciibed in s 159 .07 (7) (bg) .
2 A solid waste treatment facility for the treatment of hazard-

ous waste .: . .
3 A solid waste treatment facility for high-volume industrial

waste as defined ins 144 44 (7) ;
4 A solidd waste treatment facility of a type exempted f rom

the program by the department by rule .
(c) The training required under pat (b) 2 may be conducted

by the department or, by another person with the approval of the
department .

(d) The department may suspend or revoke a solid waste treat-
ment facility's operating license if' persons at the facility fail to
obtain certification required under par . (b) 1 , or for failure to have
a certified operator on the site as required under par. (b) 5 .

(e) The department may suspend or revoke an operator's certi-
fication for failure to comply with ss . 144 . 30 to 144 .426, rules pro-
mulgated under those sections or conditions of operation made
applicable to a solid waste treatment facility by the department . .

(4) After May 14,1992, the governor may enter into an agree-
ment with the governor of the state of Illinois, that may also

ment, as defined in s , 15,01 (8), of any other department, as
defined in s . 15 . . 01(5), that promulgates a rule or establishes a con-
trolstrategy, the governor determines that measures beyond those
required by the federal clean air act meet any of ' the following cri-
teria:

1 . The measures are part of an interstate ozone control strat-
egy implementation agreement under sub . . (4) signedd by the gov-
ernor of this state and of the state of Illinois

2. The measures are necessary in order to comply with the
percentage r eductions specified in 42 USC 7511 a (b) (1) (A) or (c)
(2 ) (B )•

(g) Conductor direct studies, investigations and research relat-
ing to air contamination and air pollution and their causes, effects,
prevention, abatement and control and, by means of field studies
and sampling, determine the degree of air contamination and art
pollution throughout the state . .

(h) Consult, upon request, with any .y person proposing to
construct, install, or otherwise acquire an air contaminant source,
device or system f'or' the control thereof, concerning the efficacy
of such device or system, or the air pollution problem which may
be related to the source ; device or system . . Nothing in any such
consultation shall relieve anyy person from compliance with ss
144 . 30 to 144 .426 or rules pursuant thereto, or any other provision
of law .

(i) Prepare and adopt minimum standards for the emission of
mercury compounds or metallic mercury into the arc .

(k) Specify the best available control technology on an individ-
ual case-by-case basis considering energy,, economic and envi-
ronmental impacts and other costs related to the source

(m) Coordinate the reporting requirements under ss. 144 .. .394
and '144 96 in order to minimize duplicative reporting require-
ments

(n)' Prepare an .annual report which states the total nitrogen
oxide and sulfur dioxide emissions from all stationary sources in
this state. . This report may be combined with othe r reports pub-
lished by the department ,

(o) If' f'ederal legislation is enacted that establishes sulfur diox-
ide or nitrogen oxide controls for the purpose of reducing acid
deposition, prepare a report, in consultation with the public ser-
vice commission, this state's electric utilities, industries and envi-
ronmental groups, recommending ways to coordinate state law
with federal law. The department, af 'ter' holding a public hearing
on the report, shall submit the report to the governor and the chief '
clerk of' eacti house of ' the legislature, for distribution to the appro-
pii ate standing committees under s.. 13 . 172 (3), within 6 months
after the enactment of the federal legislation

(p) Promulgate by rule the actions or events which constitute
the reconstruction of a major source

(q)` Promulgate by rule the actions or events which constitute
the shutdown of a facility.

(r) Promulgate rules, consistent with but no more restrictive
than the federal clean air act, that specify the amounts of ' emissions
that result in a stationary source being classified as a major source
and that may limit the classification of a major source to specif ied
categories of stationary sources and to specific air contaminants ..

(s) Promulgate rules, consistent with the federal clean air ' act,
that modify the meaning of the term "modification" as it relates
to specified categor ies of stationary sources ; to specific ai r con-
taminants and to amounts of emissions of increases in emissions

(2) The department may :
(a) Hold hearings : relating to any aspect of the administration

of' ss . 144. 30 to 144 426 and 144 . 96 and, in connection therewith,
compel the attendance of witnesses and the production of evi-
dence
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(c) Is not a major stationary source, as defined in rules promul-
gated by the department . .

(d) Does not emit 50 tons or more per year of ' any regulated pol-
lutant.

(e) Emits a total of less than 75 tons per year of all regulated
pollutants. .

(2) DESIGNATIONS AND EXCLUSIONS . (a) In response to a peti-
tion by a stationary source, the department may , by rule, designate
as a small business stationary source any stationary source that
does not meet the criteria of sub . (1) (c), (d) or (e) but that does not
emit a total of more than 100 tons per year of all regulated pollu-
tants

(b) , The department may, by rule, after consultation with the
administrators of the federal environmental protection agency and
the federal small business administration, exclude from the defini-
tion of small business stationary source any category or subcate-
gory of stationary source that the department determines to have
sufficient technical and financial capabilities to meet the require-
ments of the federal clean air act without the assistance provided
under this section.

(3) ASSISTANCE PROGRAM.. The department shall, in coopera-
tion with the small business ombudsman clearinghouse under s .
560 03 (9), develop and administer a small business stationary
sourcee technical and environmental compliance assistance pro-
gram. The program shall include all of ' the following:

(a) ' Mechanisms to develop, collect and coordinate informa-
tion concerning methods and technologies that small business sta-
tionary sources can use to comply with the federal clean air act and
programs to encourage lawful cooperation among small business
stationary sources or other persons to further compliance with the
federal clean air act.

(b) Mechanisms for: providingg small business stationary
sources with information concerning alternative technologies,
process changes, products and methods of operation that help
reduce air pollution and with other assistance in pollution preven-
tion and accidental release detection and prevention .

(c) A compliance assistance program that assists small busi-
ness stationary sources in determining applicable requirements
under ss 144 to 144 „ 426 and 144. 96 and in receiving air pollu-
tion control permits in a timely and efficient manner.

(d) Mechanisms to ensure that small business stationary
sources receive notice of' their rights under the federal clean air act
and state laws implementing the fede ral clean air act in a manner
and form that assures reasonably adequate time for small business
stationary sources to evaluate compliance methods and any rele-
vant or applicable proposed or final regulation or, standard'issued
under the federal clean air act .

(e) Mechanisms for referring small business stationary sources
to qualified auditors to determine compliance with the federal
clean air act and state laws implementing the federal clean air act
and other mechanisms for informing small business stationary
sources of' their obligations under the federal clean air act and state
laws .

(f) Proceduress for- consideration of a request from a small busi-
ness stationary source for- alteration of any required work practice
or technological method of compliance with ss . 1 .44 . 30 to 144 . 426
or of the schedule of measures that must be taken to implement a
required work pr actice or , method of compliance before an appli-
cable compliance date, based on the technological and financial
capability of' the 'amall business stationary source:

(4) GRANTINGALTERATIONS The department may not grant an
alteration under sub s (3) (f) unless the alteration complies with the
requirements of' the federal clean air act and any applicable plan
under, s 144 : 31 (1) (f) If` those applicable requirements are set
forth in federal regulations, the department may only grant alter-
ations authorized in those regulations .

History : 1991 a 302. .

144.33 Confidentiality of records . (1) Except as pro-
vided in sub . . (2), the department shall make any record, report or
other information obtained in the administration of'ss . 144 :30 to
144 426 and 144 .96 available to the public

(2) The department shall keep confidential any part of a
record, report or other information obtained in the administration
of ss 144.:30 to 144 426 and 144.96, other than emission data or
an air pollution control permit, upon a showing satisfactory to the
department by any person that the part of a record, report or other
information would ; if' made public, divulge a method or process
that is entitled to protection as a trade secret, as defined in a .
1 .34 ..90 (1) ;(c), of'that person.

(3) Subsection (2) does not prevent the disclosure of any
information to a representative of the department for the purpose
of'administering ss. 144.30 to 144 .426 and 144 .96 or to an officer,
employe or authorized representative of the federal government
for the purpose of administering the federal clean air act .. . When
the department provides information that is confidential under
sub .. (2) to the federal government, the department shall also pro-
vide a copy of the application for confidential status . .

History : 19716 ' . . 1 25 s 522 (2); ] 9'79 c 34 ; 1979 c 22 1 s. 2202 (39) ; 1981 c 33 5
s 26 ; 1991 a . 302.

144.34 Inspections. Any duly authorized officer,
employe or representative of the department may enter and
inspect any property, premises or place on or at which an air con-
taminant source is located or is being constructed' or installed at
any reasonable time for the purpose of ascertaining the state of
compliance with sa : 144 30 to 144 426 and 144,96 and rules pro-
mulgated or permits issued under those sections :.. . No person may
refuse entry or access to any authorized representative of the
department who requests entry for purposes of inspection, and
who presents appropriate credentials . No person may obstruct,
hamper or interfere with any such inspection .. The department, if
requested, shall furnish to the owner or operator of'the premises
a r eport setting forth all facts found which relate to compliance
status .

' History : : l 971C . 1. 25 S. 522 S2) ; 1 979 C . .34; ;1979 C 221 S. . 2202 (3 9) ; 1 99 1 a . 302;
1993 a 49 1

144.36 Small business stationary source technical
and environmental compliance assistance ` program .
(1) DEFINITION In this section, "small business stationary
source" means a stationary source designated under sub . (2) (a) or,
except as provided in sub . (2) (b), a stationary source that satisfies
all of the following criteria'

(a) Is owned or operated by a person that employs 100 or fewer-
.individuals

(b) I s a small business concern, as determined under 15 USC
632 (a)

include the governors of the states of Indiana and Michigan, that
specifies measures for- the control of atmospheric ozone that are
necessary in order to implement an interstate ozone control strat-
egy to bring an area designated under-42 USC 7407 (d) as an ozone
nonattainment area into attainment with the ambient air quality
standard for ozone if' the area includes portions of ' this state and the
state of Illinois .

History : 1971 c . 125 s. 522 (2) ; 1979 c . 34 ss. 979h, 979j, 980p, 980t, 984ng, 2102
(39) (8) ;19'79 c .175 ;1979 c . . 221 ss . 627fd to 627fm, 2202 (39) ; Stats.1979 s . 14431 ;
1985 a 182 s 5 7 ; 1985 a . 296; 1987 a . 27, 186 ; 1989 a . 56, 335 ; 1991 a 300, 302 . .

144.32 Federal aid . Subdivisions of this state and interlo-
cal agencies may.y make application for', receive, administer , and
expend any federal aid for the control of air pollution or the devel-
opment and administration of programs related to air pollution
control i f fi rst submitted to and approved by the department . . The
department shall approve any such application if it is consistent
with the purposes of ss . 144 . 30 to 144 : 426 and any other applica-
ble : requirements of law,

History: 1979 c . 34 .
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944 .371 - Identification of nonattainment areas .
(1) PROCEDURES AND CRITERIA .. The department shall promulgate
by rule procedures and criteria to identify a nonattainment area
and to .reclassif'y a nonattainment area as an attainment area ..

(2)' DOCUMENTS The department shalYissue documents from
time to time which define or list specific nonattainment areas
based upon the procedures and criteria promulgated under sub . .
(1). Notwithstanding ss. 227 .01 (13) and 227 10 (1), documents
issued under this subsection are not rules :

(3) Review, The documents issued under sub (2) may be
reviewed under ss 227 42 and 227 .52 .

(4) PROCEDURES: (a) For anyy document issued under sub .. (2),
the department shall hold a public hearing and follow the proce-
dures in this, subsection

(b) The:departinent shall give notice ofthe public hearing, and
shall take any steps it deems necessary to convey effective notice
to persons who are likely to have an interest inthe proposed docu-
ment The notice shall : be given at least 30 days prior to the date
set foe;the hearing . The notice, shall include a statement ofthe time
and place.at which the hearing is to be heldd and either a text of the
proposed document or a descriptionn of how a copy of the docu-
ment may be obtained from the department at no charge .

(c) The;depactment shall hold a public hearing at the time and
place designated in the notice of'heating, and shall afford all inter-
ested persons or their representatives an opportunity to present
facts, views or arguments relative to the proposal under considera-
tion The presiding officer may limit oral presentations if it
appears that the length ofthe hearing otherwise would be unduly
increased by reason of repetition ' The department shall afford
each interested person opportunity to present facts, views or atgu-
ments in writing whether or not he or she has had an opportunity
to present them orally .

(d) At the beginning of each hearing the department shall
present a summary ofthe factual information on which the docu-
ment is based . The department or its duly authorized representa-
tive may administer oaths or affirmations and may continue or
postpone the hearing to such time and place as it determines . The
department shall keep minutes or a record ofthe hearing in such
manner as it determines to be desirable and feasible .

(e) The department shall receive written comments on the doc-
ument for-at least `PO days after the close of the hearing . The
department may not issue documents under this section earlier
than 30'8ays after- the'close of the hearing .

History* 1979 c 221 ; 1981 c. 314's 146 ; 1985 a .182 s . 57; :1989 a 56

144 .3712 Employe trip reduction program .
(1) ,AxEns : (a) The department shall issuee documents that
describe the areas of the state in which employe trip reduction pro-
grams ate required by 42 USC 7511a (d) (1) (B)

(b) The department may, by rule, determine areas of the state,
other, than areas described under par . (a), in which the department
will require employe trip . reduction programs . . The department
may not require an employe trip reduction program in an area
unless that requirement is authorized under s 144 .31 (1) (f) .

(c) Notwithstanding ss 227 01 (13) and 227 10, (1), a docu-
ment issued under par (a) is not a rule A document issued under
par-, (a) may be reviewed under ss 227 42 and 227 .52.

(2) REQUIREMENTS The department shall promulgate by rule
requirements for, employers who are located' in areas described
under sub . . (1) (a) or (b) to implementt programs to.reduce work-
related trips and . miles traveled by employee The department
shall develop the rules in accordance with the guidance issued by
the administrator of the federal environmental protection agency
under 42 USC 7408 (f) .. The rules shall require that each employer
who employs 100 or more persons in an area described under sub ..
(1) (a)'or (b) increase average passenger occupancy per vehicle in
commuting trips between home and workplace during peak travel
periods by not less than 25% . above the average passenger occu-
pancy per vehicle for- all such trips in the area as of`November 15,

144 .3714 Clean fuel fleet program . (1) DEFINITIONS
In this section :

(a) "Clean alternative fuel" has the meaning given in 42 USC
7581 (2)

(b)' "Clean-fuel vehicle" has the meaning given in 42 USC
7581 (7) .

(c) "Covered fleet" has the meaning given in 42 USC 7581(5) ..
(2) AREAS (a) The department shall issue documents that

describe the areas of the state in which clean-fuel vehicle pro-
grams are required under 42 USC 7511a (c) (4) (A) .

(b) The department may, by rule, determine areas ofthe state,
other than areas described under par, (a), in which the department
will require clean-fuel vehicle programs . The department may
not require aclean-fuel vehicle program in an area unless that
requirement is authorized under s 144:31 (1) (f) .

(c) Notwithstanding ss .227 . .01(13) and 227 10 (1) a document
issued under par, (a) is not a rule A document issued under par .
(a) may be reviewed under' ss .. 227 42 and 227..52 .

(3) REQUIREMENTS Thee department shall promulgate by rule
requirements for the use of clean-fuel vehicles and clean alterna-
tive fuels by operators of covered fleets in areas identified under
sub ' (2) (a) or (b) . The rules shall be in accordance with the
requirements applicable to covered fleets under 42 USC 7586 and
regulations promulgated under that provision
His to ry: 1991 a 302

144 .3716 Reformulated gasoline . (1) DEFINITIONS In
this section, "reformulated gasoline" means gasoline formulated
to reduce emissions of volatile organic compounds and toxic air
pollutants as provided in 42 USC 7545 (k) (1) to ( .3) . .

(2) AREAS (a) The department shall issue documents that
describe the areas ofthe state in which the use of reformulated gas-
oline is required under 42 USC 7545 (k) (5) .

(am) The department shall issue documents that describe areas
of the state, other than areas described under par : (a) or (b), in
which the use of reformulated gasoline is required, if'the governor
designates the areas in an application under 42 USC 7545 (k)'(6)
that is approved by the administrator ofthe federal environmental
protection agency .

(b) The department may, by rule, determine areas of the state,
other than areas described under par . (a) or (am), in .which the
department will require the use of reformulated gasoline .. The
department may not require the use of reformulated gasoline in an
area unless that requirement is authorized under s . . 144 .31 (1) (f) .

(c) Notwithstanding Ss ~~~i .,vi ~i .~ij aiiu ?.Z~i., i v~ij~ ?au^Cu -

mentissued under purr (a) or (am) is not a rule A document issued
under par.. (a) may be reviewed under' ss . 227 42 and 227 52 :

(3) PROHIBITIONS (a) Except as provided in par . (b), begin-
ning on January 1, 1995, no person may sell gasoline in an area
described under sub.. (2) (a), (am) or (b) unless the gasoline satis-
fies the minimum specifications for reformulated gasoline under
s 168 :04 .

(b) The secretary, with the approval ofthe administrator ofthe
federal environmental protection agency, may grant temporary
waivers from the prohibition under par. . (a) if'f'uel that satisfies the
minimum specifications for reformulated gasoline is unavailable.,
Histo ry : 1991 a . 302 .

1992; or any later date specified by the federal environmental
protection agency .

(3) COMPLIANCE PLANS.. If an employer is located in an area
that is described before November 15, 1993, by the department
under sub : (1) (a) or (b) and is subject to the rules promulgated
under sub . (2), the employer shall submit to the department, no
later than November 15, 1994, a plan that demonstrates that the
employer willl comply with the rules no later than November 15,
1996 . .
History : 1991 a 302 .
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(2) AMBIENT AIR INCREMENT The department shall promul-
gate by rule ambient air increments for var ious air contaminants
in attainment areas The ambient air increments shall be consist-
ent with and not more restrictive, either in terms of the concentra-
tion or the contaminants to which they apply, than ambient air
increments under thee federal clean air act except as provided
under sub .. (6) .

(3) CAUSE OR EXACERBATION OF AMBIENT AIR QUALITY STAN-
DARD OR INCREMENT. The department shall promulgate rules to
define what constitutes the cause or, exacerbation of ' a violation of
an ambient air quality standard or ambient air increment. .

(4) STANDARDS OF PERFORMANCE FOR NEW STATIONARY
SOURCES (a) Similar to federal standard . If a standard of per-
formancefor' new stationary sources is promulgated under section
111 of thee federal clean air act, the department shall promulgate
by rule a similar emission standard but this standard may not be
more restrictive in terms of ' emission limitations than the federal
standard except as provided under sub , (6) .

(b) Standard to protect public health or welfare . . If`a standard
of' performance for any air contaminant for new stationary sources
is not promulgated under section 1 11 of the federal clean air act,
the department may promulgate an emission standard of' peiform-
ance `for new stationary sources if ' the department finds the stan-
dard is needed to provide adequate protection for- public health or
welfare .

(c) Restrictive standard.. The department may impose a more
restrictive emission standard of performance for a new stationary
source than the standard promulgated under par . . (a) or (b) on a
case-by-case basis if a more restri ctive emission standard is
needed to meet the applicable lowest achievable emission rate
under ' s . 144 393 (2) (b) or to install the best available control tech-
nology under s . 144,393 (3) (a) .

(5) EMISSION STANDARDS FOR HAZARDOUS. AIR CONTAMINANTS
(a) Similar to federal standard. If' an emission standard for ' a haz-
ardous airr contaminant is promulgated under section 112 of the
federal clean air act, the department shall promulgate by rule a
similar standard but this standard may not be more restrictive in
terms of emission limitations than the federal standard except as
providedd underr sub.. (6) .

(b) Standard to protect public health or welfare . . If an emission
standard for a hazardous air contaminant is not promulgated under
section 112 of ' the federal clean air act, the department may pro-
mulgate an emission standard for the hazardous air , contaminant
if' the department finds the standard is needed to provide adequate
protection for public health or' welfare :

(c) Restrictive standard . The department may impose a more
restrictive emission standard for a hazardous air contaminant than
the standard promulgated under par (a) or (b) on a case-by-case
basis if a more restrictive standard is needed to meet the applicable
lowest achievable emission rate under s . 144,393 (2) (b) of to
install the best available control technology under s . 144. 393 (3)
(a)(

Jtll ) LIMITATION ON IMPOSITION OF EMISSION STANDARDS. The
department may not impose emission standards on a coal-
-pow-eredcar ferry that was manufactured before 1954and has operated
only on Lake Michigan` f` the coal-powered car ferry does not
burn coal with a higher sulfur content than the coal burned before
May 2, 1990 . .

(6) IMPACT OF CHANGE IN FEDERAL STANDARDS . (a) If the ambi-
ent air increment, the ambient air quality standard, the standards
of performance for new stationary sources or the emission stan-
dards for hazardous air contaminants under the federal clean air
act are relaxed, the department shall alter the corresponding state
standards unless it finds that the relaxed standards would not pro-
vide adequate protection for public health and welfare ,

(b) Paragraph (a) applies to state standards of performance for
new stationary sources and emission standards for hazardous air

144.372 Best - available retrofit technology.
(1) CASE-BY-CASE SPECIFICAT ION If'visibility in an area is identi-
fied as an important value of the . area under section 169A of the
federal clean air act, the department shall specify on a case-by-
case basis the best available retrofit technology for any existing
major source located in the area and identified under section 169A
of'the federal clean air act .

(2) CONSIDERATI ONS In specifying the best available retrofit
technology, the department shall consider :

(a) The cost of compliance .
(b) The existing pollution control technology in use at the

source,
(c) The remaining useful life of the source
(d) The degree of improvement in visibility which may be

anticipated to resultt from the use of various retrofit technologies
(e) The energy and nonair quality environmental impacts of

compliance.
History: 1 979 c 22 1

144.373 Air resource allocation . . (1) DETERMINATION
The department, afterr considering the recommendations sub-
mitted under s 144 stats ,shall promulgate by rule pro-
cedures and criteria to determine the allocation of'the available air
resource in an attainment area ..

(2) ALLOCATION The department, after consideringg the
recommendations submitted under s 144 . .355, 1979 stats ., shall
promulgate by rule air resource allocation standards to allocate the
available air resource in attainment areas among sources receiv-
ing a construction permit or operation permit or an elective opera-
tion permit for an existing source after the effective date of'this
rule, other air contaminant sources and possible future air contam-
inantsources .. The air resource allocation standards may allow for
emission reduction options .. The application of` air resource
allocation standards: may not result in a violation of an ambient air
quality standard or an ambient air increment . .

(3) DOCUMENTS. The department shall maintain records indi-
cating how much of the available air resource has been allocated
in attainment areas . The department shall make these records
available for public inspection . .

History : 1919 c. 221 ; 1991 a 302 .

144.374 Operation permit dates. (1) OPERATION PER-
MIT REQUIREMENT DATE The department shall promulgate by rule
a schedule of the dates when an operation permit is required for
various categories of stationary sources . .

(2) OPERATION PERMIT APPLICAT I ON DATE (a) The department
shall promulgate by rule a schedule of the dates when an operation
permit application is required to be submitted for various catego-
ties of existing sources . .

(b) . A person who is required to obtain a construction permit
shall submit an application for an operation permit with the
application for the construction permit.

Histor y : 4979 c 22 1 ; 198 5 a 182 s 5 7 ; 1 989 a 56 ; 1 991 a 302

1.44 , :375 Air pollution control; standards and dgtPr-
R11Fl at 10t1S. ; (1 ) AMBIENT AIR QUALITY STANDARDS (a) Similar
to federal starcdard . If an ambient air quality standard is promul-
gated under section 109 of the federal clean air act, the department
shall promulgate by rule a similar standard but this standard may
not be more restrictive than the federal standard except as pro-
vided under sub . (6)

(b) Standard to protect health or welfare.. If' an ambient air
quality standard f'or any air contaminant is not promulgated under
section 109 of the federal clean air act, the department may pro-
mulgate an ambient air quality standard if the department finds
that the standard is needed to provide adequate protection for pub-
lic health or welfare.
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144.385 Sulfur dioxide emission limitations before
1993 ; Imajor utilities . (2) DEFINITIONS , As used in this section :

(a) ``Commission" means the public service commission ..
(am) "Environmental dispatching" means the operation of the

var i ous units under the ownership or control of a major utility in
a manner that minimizes the discharge of ' sulfur dioxide emissions
rather than minimizing the cost of operation . .

(b) "Major' utility" means a Class A utility, as defined under s
199 03 (4), which generates electricity oran electr ical cooperative
association organized under ch . 185, if ' the total sulfur dioxide
emissions from all stationary air contaminant sources in this state
under the ownership or control of the utility or association
exceeded 5,000 tons in ;any year after 1979 . .

(3) SULFUR DIOXIDE EMISSION LIMITATIONS FOR MAJOR UTILI-
TIES , (a) Total annual emission limitation . Except as provided
under pats. (c) to ,(g), the total annual sulfur dioxide emissions
from all major utilities may not exceed 500,000 tons beginning
with calendar year 1985 .

(b) Individual annual emission limitation ; applicable only if'
total limitation is exceeded . Except as provided under pats . (c) to
(g), the sulfur- dioxide emissions from a major utility may not
exceed the individual sulfur ioxide limitation specified in the
joint annuall operation plan under sub . . (4) if the total annual sulfur,
dioxide limitation under par. (a) is exceeded .

(c) Variance procedure, conditions . A major utility may
request a var i ance fr om its individual annual emission limitation
which applies under par . (b) by submitting the request to the com-
mission and the department . No request for- a variance may be
submitted if ' the department has served the major utility with writ-
ten notice under s . 144,423 that the major- utility has violated par,
(b) . Upon r eceipt of a request, the commission shall, within 45
days, determine i f any of the following variance conditions exists
and shall report its determination to the department :

1 . A major electrical supply emergency within or, outside this
state .

2 . . A major' fuel supply disruption .
3 . . An extended and unplanned disruption in the operation of

a nuclearr plant or low sulfur coal-f ired boiler.
4 . The occurrence of an uncontrollable event not anticipated

in the j oint annual operation plan under sub .. (4).
5 . A plan by the majorr utility to install and place into operation

new technological devices that will enable the major utilities to
meet the total annual emission limitation under par., (a) .

(d) Compliance planrequired . With the request for a variance,
the major utility shall submit its plan for achieving or returning to
compliance with its individual ' annual emission limitation , If' the
request is based on a variance condition specified under par . (c)
L, to 4 , : the requestt shall include an explanation of why the major
utility cannot achieve or remain in compliance by using fuel with
a lower sulfur content or- by environmental dispatching .

(e) Grant of variance The department shall grant a request for
a variance if the commission determines that a variance condition
exists and the department determines that the major utility's com-
pliance plan is adequate.. '

(f) Denial of variance . The department shall deny a request for
a variance i f the commission determines that no variance condi -
tion exists or if ' the department determines that the major utility's
compliance plan is not adequate

(g) Time limit for response The department shall grant or deny
a request for a variance within 90 days after its receipt of the
request.

(4) JOINT ANNUAL OPERATION PLAN (a) Submission;- contents .
The major utilities shall submit a , joint annual operation plan to the
department on or before October 1 of each year. Thejoint annual
operation plan shall include individual annual operation plans,
individual sulfur dioxide limitations forr eachh major utility and
other details on how the utilities intend to cooperate in operating

contaminants in effect on April 30, 1980 if the relaxation in the
corresponding federal standards occurs after April 30, 1980:

(c) Paragraph (a) applies to ambient air quality standards in
effect on April 30, 1980..

Hi s tory: 1979 c.. 34 ; 1979 c 221 ss 627fd, 62'7fg, .627gx ; 19,89 a . 247 .
Discussion of promulgation of emission standards under this section . Wis .. Hosp .

Assn v. Nat Resources Bd, 156 W (2d) 688, 457 NW (2d) 879 (Ct App . 1990).

144:38 Classification , reporting and monitoring .
(1) (a) The department, by rule, shall classify air contaminant
sources which may cause or contribute to air pollution, according
to levels and, types of emissions and other' characteristics which
relate to air ollution, and may require reporting for any such
class ; Classifications made pursuant to this section may be for
application to the state as a whole or to any designated area of the
state, and shall be made with special reference to effects on health,
economic and social factors, and physical effects on property .

(b) Any person operating or responsible for the operation of
air contaminant sources of any class for which the rules of the
department require reporting shall make reports containing such
information as the department requires concerning location, size
and heights of contaminant outlets, processes employed, fuels
used and the nature and timee periods of duration of emissions, and
such other information as is relevant to air pollution and available
or reasonably capable of being assembled .

(2) The department may, by rule or, in an operation permit,
require the owner or operator of an air contaminant source to mon-
itor the emissions of'the air contaminant source or to monitor the
ambient air in the vicinity of the air contaminant source and to
report the results of'the monitoring to the department .. The depart-
merit may specify methods for conducting the monitoring and for
analyzing the results` of the monitoring . The department shall
require the owner or, operator of a major source to reportthe results
of any required monitoring of emissions from the major source to
the department no less often than every 6 months ..

History : 1991 a 302

144,382 Testing emissions from medical waste
incine rators . (1 ) ` TEST ING FOR HAZARDOUS SUBSTANCES (a)
Applicability This subsection applies to a medical waste incinera-
tor, as defined in s . 159.07 (7) (c)1 . cr.., that has a capacity of'S tons
or more per day . . .

(b) Requirements . 1 A person operating or responsible for the
operation of a medical waste incinerator described in par . (a) shall
test emissions of'pai;ticulates, dioxins, furans, arsenic, lead, hexa-
valent chromium, cadmium, mercury and any other hazardous
substance identified by the department by rule, at least as often as
follows :

a. During the initial 90-day period of operation . .
b. One year following the initial 90-day period of'operation,
c .. Every 2 years following : the testing under subd. 1, b. .
2. A person operating or responsible for the operation of a

medical waste incinerator described in par.. (a) shall report the
results of the testing under subd 1 .. to the department and the city,
village or town in which the medical waste incinerator is located .,

(c) Analysis 1 . The department shall provide an analysis of
athe test results submitted under t r'. (b) 2 to the city, village or

town in which the medical waste incinerator is located ;
2. The city, village or town in which the medical waste incin-

erator is located shall publish the analysis provided under subd . 11
as a class I notice under ch . 985 . .

3 The department may charge the person operating or
responsible for the operation of'the medical waste incinerator' a fee
for reviewing and preparing the analysis of the test results, .

(2) CONTINUOUS MONITORING A person operating or responsi-
ble for the operation of a medical waste incinerator, as defined in
s 159 07 (7) (c) 1, cr. ., shall continuously monitor emissions from
the medical waste incinerator .

r Hi stor y : 1989 a, 335 ; 1991 a :300 .
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(e) "Environmental dispatching" means the operation of the
various units under the ownership or control of a major ' utility in
a manner that minimizes the discharge of ' sulfur dioxide emissions
rather than minimizing the cost of operation .

(f) "Major' utility" means a Class A utility, as defined under s .
109.03 (4), which generates electr i city or an electrical cooperative
association organized under ch . 185, if the total sulfur dioxide
emissions from all stationary air contaminant sources in this state
under the ownership or control of the utility or association
exceeded 5,000 tons in anyy year after 1979,

(g), "Traded emissions" means the pounds of sulfur dioxide
emissions in a given year that a major utility which is the grantor ,
in an agreement under sub . (2),(b) 1 . makes available to the major
utility which is the grantee in thee agreement

(2) CORPORATE EMISSION RATE; TRADING., (a) Except as pro-
vided under sub .. (4), beginning with 1993, the average number of
pounds of sulfur dioxide emissions per million British thermal
units of heat input from all boilers under the ownership or control
of a major utilityy for any year may not exceed 1 ..20.. .

(b) 1 . Two major utilities may enter into an agreement for 'trad-
ing emissions unless the sum of' the proposed traded emissions and
the projected annual, emissions of the grantor major utility for the
year to which the areement will apply would exceed the actual
annual emissions of the grantor major- utility in 1985 .

2 . To determine whether the major utility that is the grantor
in an agreement under subd . 1 , is in compliance with par . (a) in a
given year, the department shall add the traded emissions and the
grantor's annual, emissions and divide the sum by the annual heat
input of the .grantor. .

3 To determine whether the major utility that is the grantee
i n an agreement under subd 1 , is in compliance withh par, (a) in a
given, year, the department shall subtract the traded emissions
from the grantee's annual emissions and divide the difference by
the annual heat input of the grantee ..

(3) ANNUAL. COMPLIANCE PLAN REQUIRED (a) ; Submission;
contents .. On or before October 1 of each year beginning with
1992, each major utility shall submit to the department and the
commission a plan : for achieving compliance with the emission

- rate under sub (2) (a) The plan shall include, at a minimum :
1 The major- utility's expected electricity demand ..
2 The major utility's annual operation plan .
3 The expected operation cha r acteristics of each boiler,

including:
a: The order to be used in placing the boilers into operational

production..
b. The planned maintenance schedule for each boiler and how

the maintenance is expected to affect the methods of meeting elec •-
tricity, demands

4. The amount and sulfur content of coal, other fossil fuel or
other materials to be used for each boiler in operational produc-
tion . The sulfur content shall be expressed in pounds of sulfur
dioxide per mi llion British thermal units of heat input .

5 .' The anticipated sulfur dioxide emissions from each boiler. .
6 . Contingency plans for unexpected events or increased

demand including a summary of generation costss and the antici-
pated additional costs for reducing sulfur dioxide emissions under
those circumstances... v

7, The methods that will be used to achieve compliance with
sub : (2) (a) in the following year including, if applicable, the pro-
visions of any trading agreement under sub . (2) (b) 1

8 . The total anticipated annual sulfur dioxide emissions from
all .boilers under the ownership or control of the major utility for
each of the next 3 ,years

(b) Review. The department shall review the adequacy of each
compliance plan and, after consulting with the commission, shall
approve orr disapprove the plan within 90 days after its receipt . .

(4) ' VARIANCE. (a) Request; variance conditi ons . A major
utility may request a var iance from the emission rate under sub ..

their electrical supply systems in order to comply with the total
annual emission limitation .

(b) Individual annual operation plan Each major utility shall
submit an individual annual operation plann as a part of the joint
annual operation plan,. The individual annual operation plan shall
include, at a minimum :

1 Thee expected electricity demand,
2 The expected operation characteristics of each unit, includ-

ing:
a. The order to be used in placing the units into operational

productionn
b . . The planned maintenance of any units and how the mainte-

nance is expected to affect the methods of meeting electricity
demands,

3. The amount and sulfur contentt of coal,. other' fossil fuel or
other materials to be used for each unit in operational production .
The sulfur content shall be expressed in pounds of sulfur dioxide
per million British thermal units of heat input .'

4 The anticipated sulfurr dioxide emissions from each unit
5 Contingency plans for unexpected events or increased

demand including a summary of generation costs and costs for
reducing sulfur dioxide emissions ..

6 .. The major utility's individual sulfur dioxide emission limi-
tation

(c) Review: The department shall review and comment on the
,joint annual operation plan after consulting with the commission .
If' no,joint annual operation plan is submitted or if'the department
determines, after consultingg with the commission, that the plan
does not provide for compliance with the total annual emission
limitation the department shall establish for each major utility an
annual limit on sulfur dioxide, emissions that will ensure compli-
ance with sub (3) (a) . . The departmentt shall promulgate by rule
a method for establishing, the annual limits .

(6) NO IMPACT. ON OTHER PROVISIONS.. Nothing in this section
exempts an .air contaminant source from the provisions of ss
144 30 to 144 .38 and 144 391 to 144 426 and compliance with
this section is not a defense to a violation of those provisions .

(7) DETERMINATION OF COMPLIANCE The" department shall
`determine compliance with sub `(3) using data submitted by the
major utilities Each major utility shall provide the department
with any information needed to determine compliance

(8) PENALTY Notwithstanding s . 144 :426, if'the total annual
emission limitation under sub .. (3) (a) is exceeded, each majorutil-
ity which violates sub .. (3) (b) shall forfeit not less than $25,000
nor more than $50,000 for each violation : Each day of continued
violation constitutes a separate offense ..' If more than one major
utility violates sub (3).(b), the department may recommend the
imposition of f'or'feitures in amounts which are proportionate to
the degree to which each major utility caused or contributed to the
violation of the total annual sulfur, dioxide emission limitation
based upon the major utility's responsibility under the joint annual
operation plan .

(9) This section does do not apply after December- 31, 1992
History : 1 983 a 4 14; . 1 985 a. 296 ; 1 989 a 56
NOTE: Section 1 of 1985 Wis . Act 296 is entitled "Legislative intent , policy

and goals; sulfur dioxide and nif_r* ern oxide emission limitations." Act 296
amended this section and created ss , 144.386to 144.. 389..

144.386 Sulfur dioxide emission rates after 1992 ;
major utilities . (1) DEFINITIONS In this section :

(a) "Annual emissions" means the number of'pounds of sulfur
dioxide emissions from all boilers under the ownership or control
of a major utility in a given year .

(b) "Annual heat input" means the heat input, measured in mil-
lions of'Britishthermal units; from all boilers under the ownership
or control of a,major utilityy in a given .n year.

(c) "Boiler" means a fossil fuel-fired boiler,
(d) "Commission" means the public service commission . .

Electronically scanned images of the published statutes.



2603 93-94 Was.. Stats. WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144 .389

state . .
2 . A major, fuel supply disruption .
3 An extended and unplanned disruption in the operation of

a nuclear plant or low sulfur coal-fired boiler under the ownership
or control of the major utility .

4 The occu rrence of an uncontrollable event not anticipated
in the plan submitted under sub . ( 3) ,

5 A plan by the major utility to install and place into operation
new technological devices that will enable it to achieve compli-
ance with'sub_ (2) (a)

(b) Complianceplan required With the request for a variance,
the major utility : shall submit itsplan for achieving compliance
with the emission rate If the request is based on a variance
condi=tion specified under par (a) 1 to 4.; the request shall include an
explanation of why the major utility cannot achieve or , remain in
compli ance by using fuel with a lower sulfur content or by envi-
ronmental dispatching.

(c) Grant of variance. . The department shall grant a request for
a variance if the commission determines that a variance conditionn
exists and the departmentt determines that the major utility's com-
pliance plan is adequate ,

(d) Denial of variance The department shall deny a request
for a variance if the commission determines that no variance
condition exists of` if the department determines that the major
utility's compliance plan is not adequate.

(e) "Time limit for response The department shall grant or deny
a request for a variance within 90 days af 'ter ' its receipt of the
request ..

(5) No IMPACT ON OTHER PROVISIONS Nothing in this section
exempts a major utility from any provision of ' ss . 144 . 30 to 144 38
or 144 . 391 to 144 426. Compliance with this section is not a
defense to a violation of any of those provisions .

(6) DETERMINATION OF COMPLIANCE . The department shall
determ ine compliance with sub :. (2) (a) using data submitted by
the major utilities Each major utility shall provide the department
with any information needed to determine compliance .

(7) PENALTY Notwithstanding s . 144 . . 424, any major utility
that exceeds the annual emission rate under sub (2) (a) in viola-
tion of this section shall forfeit not less than $100,000 nor more
than $500,000 for each year of violation

History: 1985 a 296'.

144.387 Sulfur dioxide emission rates; state-
owned facilities .; {1) LIMIT. After June 30, 1988, the average
number of pounds ' of ' sulfur dioxide emissions per million Britishh
thermal units of heat input dur i ng any year f r om any large source,
as u.°.iii.°.u under s,, 144 388 (1)111 (nul that is owned by this state m»~ i, t... ~ 9
not exceed 1 50

(2) COMPLIANCE The department shall determine compliance
with sub . (1) using data submitted by state agencies .. Each state
agency shall provide the department with any information needed
to determine compliance .

(S ) T10NCOMPLIANCE; " REPOR' 7 REQUIRED . If the department
determines that any large source owned by this state is not in com-
pliance with sub. (1), the department shall submit to the governor
and to the chief' clerk of each house of the legislature, for distribu-
tion ;to the appropriate standing committees under s .. 13,172 (2),
areport of' the noncompliance and recommendations for bringing
the large source into compliance .

History : 1985 a . 296 (f) .

(2) (a) by submitting the request to the commission and the depart-
ment . No request for a variance may be submitted if ' the depart-
ment has served the major utility with written notice under s .
144 . . 423, that thee major utility has violated sub ,. (2) (a) . Upon
receipt of a request, the commission shall, within 45 days, deter-
mine i f any ,of the following variance conditions exists and shall
report its determination to the department: .

A major electrical supply emergency within or outside this

144.388 Sulfur dioxide emission goals after 1992 ;
major utilities and other large air contaminant sources .
(1) DEFINITIONS In this section :

(a) "Large source" means a stationary source in this state, other
than a fossil fuel-fared boiler under the ownership or control of a
major utility, that had sulfur dioxide emissions averaging at least
1,000 tons annually in the most recent 5-,yeas period, that became
operational before May 2, 1986, and that is not a boiler subject to
the standard of performance for new stationary sources for sulfur
dioxide emissions established under s . 144375 (4)

(b) "Major utility" has the meaning given under s 144 386 (1)
(f)

(2) GOALS Itis the goal of'this state that, beginning with 1993,
total annual sulfur dioxide emissions do not exceed the following :

(a) From all major utilities and large sources, 325,000 tons ..
(b) From all fossil fuel-fired boilers under the ownership and

controlof'the majorr utilities, 250,000 tons ..
(c) From all large sources, 75,000 tons .
(3) EXCESS EMISSIONS ; DEPARTMENT REPORT REQUIRED . (a) If

the department determines, based on its annual report under s .
144,31 (1)_ (n), that the total annual sulfur dioxide emissions from
all major utilities and large sources exceeded 325,000 tons in the
previous year, or-if `fhe, department projects, based on the amounts
anticipated by the major utilities under s 144 386 (3) (a) 88 and the
department's estimates of emissions from large sources, that the
total sulfur dioxide. emissions in this state will exceed 325,000
tons in any of'the 3 succeeding years, the department shall deter-
mine if thee actual or projected excess emissions are or will be
attributable to the' major utilities', the large sources or both .

(b) 1 . If the department determines that the excess emissions
are or will be attributable to the major utilities, the department
shall,, after consulting with the commission ; prepare a report con-
taining a recommendation as to whether the goal specified under
sub.. (2) (b) should be replaced with an enforceable limit, If so, the
report shall include the department's recommendation for a cost-
effective mechanism for ensuring compliance with the limit,
including any necessary changes in s . 144..386 . The department
shall hold a public hearing on the report.

2. The department shall submit the report required under this
paragraph to the chief' clerk of each house of the legislature, for
distribution to the appropriate standing committees under s .
.,13172(3)
(c) L If the department determines that the excess emissions

are or will be attributable to the large sources, thee department
shall, after consulting with the commission, prepare a report con-
taining a recommendation as to whether the goal specified under
sub, (2) (c) should be replaced with an enforceable limit, If so, the
report shall include the department's recommendation for a cost-
effective mechanism for ensuring compliance with the limit : The
department shall hold a public hearing on the report .

2 The department shall submit the report required under this
paragraph to the chief' clerk of each house of the legislature, for
distribution to the appropriate standing committees under s .
13 172 (3) .

(d) If the department determines that the excess emissions are
or will be attributable to both the major utilities and the large
sources ; the department shall comply with both pans ; (b) and (c) . .
The reports and public hearings required under those paragraphs
may be combined.

History: 1985 a 296 ; 1987 a 186

144 .389 Nitrogen oxide emission goal ; major utili-
ties. (1) DEFINITIONS In this section :

(a) "Commission" means the public service commission . -
(b) "Major utility" has the meaning given under s 144 386 (1)
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b. Motor vehicle inspection and maintenance programs ..
c The establishment of'stricter nitrogen oxide emission stan-

dards for new motor vehicles .
3 . To investigate the possible effects on sulfur dioxide emis-

sions resulting from implementing nitrogen oxide controls .
4 To investigate the interaction between sulfur dioxide emis-

sons and nitrogen oxide emissions from stationary sources and
the potential for permitting a stationary source an increased level
of either type of emission in exchange for reducing the othertype;
if'this state imposes limits on both types of emissions ..

(c) The department, in consultation with the commission, shall
prepare a report, which shall include all of the following:

1 A summary of the results of research on the environmental
effects of nitrogen oxide emissions .

2 A summaryy of the results of'the study under pats . (a) and
(b) .

3 . Recommendations for achieving nitrogen oxide emission
reductions through annual emission rates or, total annual emission
limits .

(d) The department shall hold a publicc hearing on the report, .
(e) The department shall submit thee report required under this

subsection to the governor and the chief clerk of each house of'the
legislature, f'or, distribution to the appropriate standing commit-
tees under s 13. 172 (3), before January 1, 1989

History : 1'985 a . 296 ; 1987 a 186 .

144 .391 Air pollution control permits. (1) NEW OR
MODIFIED SOURCES : (a) Construction permit . 1 Except as pro-
vided in sub, (6), no person may commence construction, recon-
struction, replacement or modification of a stationary source
unless the person has a construction permit from the department..

2 A construction permit may authorize the initial operation
of a stationary source for a period specified in the permit to allow
testing of'the stationary source's equipment and monitoring of the
am:e ~e:nn e a~en~ i atpA Wi th the Pnninmant -

(b) Operation permit Except as provided in par . (a) 2, or sub . .
(6), no person may operate a new source or, a modified source
unless the person has an operation permit from the department . .

(2) EXISTING SOURCES (a), Operation permit requirement .
Except as provided in sub . . (6) or s 144,3925 (7), no person may
operate an existingg source after the operation permit requirement
date specified under s 144 374 (1) unless the person has an opera-
tion permit from the department

(b) Elective operation permit .. A person may apply for an oper-
ation,pemit for one or more points of'emission from an existing
source for which an operation permit is not required No person
may operate a stationary source under an emission reduction
option program unless the person has an operation permit from the

144 .392 . Construction permit application and
review. (1 m) APPLICANT NOTICE REQUIRED A person who is
required to obtain or who seeks a construction permit shall apply
to the department for a permit to construct ; reconstruct, replace or
modify the stationary source .

(2) GOAL It is the goal of ' this state that, beginningg with 1991,
the total annual nitrogen oxide emissions from all major utilities
do not exceed 135 ,000 tons .

(3) SruDY (a) The department shall conduct a study to deter-
mine the most cost-effective methods for reducing nitrogen oxide
emissions in the state . The commission shall assist the department
in preparing those portions of ' the study pertaining to electr i c utili-
ties . The department shall complete the study before July 1,1988 .
The department shall solicit the cooperati on of this state's elect ric
utilities, industries and environmental groups in conducting the
study .,;

(b) The purposes of the study shall be the following :
1 . To determine the amount of nitrogen oxide emissions in

this state.:- The departmentt may request any person to provide
information necessary in making this determination . Any person
receiving such a request shall comply with the request

2 To investigate and determine the costs of specific types of
available nitrogen oxide emission control options including, but
not limited to, the following:

Retrofit controls for' utility and industrial boilers .

department.: If a person elects to apply for an operation permit
under this paragraph, the election may not be withdrawn and the
stationary source may not be operated without the operation per-
mit beginning on the date that the operation permit is first issued . .

(3m) GENERAL OPERATION PERMITS The department may, b y
rule, specify types of stationary sources that may obtain general
operation permits .. A general operation permit may cover numer-
ous similai stationary sources.. A general operation permit shall
require any stationary source that is covered by the general opera-
tion permit to comply with ss , 144 392 to 144 . 399.. The depart-
ment shall issue a general operation permit using the procedures
and criter i a in ss 144 . 3925 to 144 . 399 .

(4m) PERMIT FLEXIBILITY The department shall allow a per-
son to make a change to an existing source that has an operation
permit, or for, which the person has submitted a timely and com-
plete application for an operation permit, for which the depa rt-
ment would otherwise first require an operation permit revision,
without first requiring a revision of the operation permit if the
change is not a modification, as defined by the department by rule,
and the change will not cause the existing source to exceed the
emissions allowable under the ope ration permit, whether
expressed as an emission rate or in terms of total emissions . .
Except in the case of an emergency, a person shall notify the
department and, for permits required under the federal clean air
act, the administrator of the federal environmental protection
agency in wr i ting at least 21 days before the date on which the per-
son proposes to make a change to an existing source under this
subsection .. A person may not make a proposed change to an
existing source if the department ' informs the person before the
end of that 21-day per iod that the proposed change is not a change
authorized under this subsection . . The department shall promul-
gate rules establishing a shorter time for ' advance notification of
changes under, this subsection in case of emergency . ..

(5) EXEMPTION FROM ADDITIONAL PERMIT REQUIREMENTS FOR
APPROVED RELOCATED SOURCES (a) Approved relocated source . .
A ` soucce is an approved relocatedd source if all of the following
requirements are met :

L The source is to be relocated within an attainment area .,
2 . The source is a stationary source capable of being trans-

ported to a different location
3 . The source received an air pollution control permit for the

relevant air contaminant prior to relocation
4 The owner or operator of '.the sour ce provides written notice

to the department at least 20 days prior to relocation and the
department does not object to the relocation .

5 The source in its new location meets all applicable emission
limitations and any visibility requirements in the department's
rules and does not violate an ambient air increment or ambient air
quality standard.

6 . The source is not an affected source as def ined in 42 USC
7651a (1) r

(b) Exemptt from additional permats. Notwithstanding subs ,
(1) and (2), no additional permit is required if a source is an
approved relocated source

k "M E:{civt PTH vi3 BY RULE Notwithstanding t:i-c ^vii- FivVi-
sions of ' this section the department may, by rule, exempt types of
stationary sources from any requirement of this section if the
potential emissions from the sources do not present a significant
hazard to public health, safety or welfare or to the environment.

(7) COMPLIANCE . A person who obtains a permit under this
section shall comply with all terms and conditions of the permit . .

History : 1979 a 34,221 ; 1991 a , 302 .
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if' requested by a person, any affected state or the U .S .S environ-
mental protection agency within 30 days after the department
gives notice under sub, (5) (c) A request for a public hearing shall
indicate the interest of the party filing the request and the reasons
why a hearing is warranted . The department shall hold the public
hearing within 60 days after the deadline for requesting a hearing
ifit deems that there is a significant public interest in holding a
hearing

(b) Procedure . . The department shall promulgate by rule pro-
cedures for' conducting public hearings under this subsection . .
Hearings under this subsection are not contested cases under s .
227.01(3) .

(8) DEPARTMENT DETERMINATION; ISSUANCE. (a) Criteria,
considerations The department may approve the construction
permit application and issue a construction permit according to
the criteria established under s . 144 393 after consideration of the
comments received under subs .. (6) and (7) and after consideration
of the environmental impact as required under s 1 . .11 . .

(b) Time limits. The department shall act on a construction per-
mit application within 60' days after the close of the public com-
ment period or the public hearing, whichever is later, unless com-
pliancewith s 1 :11 requires a longer time For a major source that
is located in an attainment area, the department shall complete its
responsibilities under s 1 .11 within one year.

(9) MINING HEARING If 'a hearing on the construction permit
is conducted as a part of 'a hearing under s . 144..836, the notice,
comment and hearing provisions in that section supersede the pro-
visions of subs . (4) to (8),

History : 1979 c 34 „22 1 ; 1985 a 1822 s 57; 1991 a 302

144 .3925 Operation permit ; application , review and
effect. (1 ) APPLICANT NOTICE REQUIRED A person who is
required to obtain an operation permit for astationaiy source shall
apply to the department for the permit on or before the operation
permit application date specified under s . 144.374 (2): The
department shall specify by rule the content of applications under
this subsection: If'iequired by the federal clean air act, the depart-
ment shall provide a copy of the complete application to the f'ed-
ecal environmental protection agency . . The department may not
accept an application submitted to the department before Novem-
ber 15, 1992, as an application under this subsection . .

(2) PLANS, SPECIF ICATIONS AND OTHER INFQRMATION Within
20 days after receipt of'the,application the department shall indi-
cate any additional information requited under sub, (1) necessary
to determine if the source, upon issuance of the permit, will meet
the requirements of ss . 144,30 to 144 42'6 and 144.96 and rules
promulgated under those sections .:

(3) ' REVIEW; NOTICE ; PUBLICATION (a) The department shall
review an application for an operation permit. Upon completion
of'that review, the department shall prepare a preliminary determi-
nation of whether it may approve the application and a public
notice: The public notice shall include all of the following.

1 . A brief description of the stationary source.
2 The department's preliminary determination of whether it

may approve the application
3. Notice ofthe opportunity, ffor public comment and the date

. . : _..L •which
~

u,y u .ie., 2"fmA„tcomments midst beL... 1.v.iau.:,:rre .iwu r.. t~~v Su w y . . . ..
4 Notice ofthe opportunity to request a public hearing .
5 . Any other information that the department determines is

necessary to inform the public about the application,
(b) Thedepartment shall provide the notice prepared under

par (a) to all ofthe following :
1 : The applicant

` 2 . Any local air pollution control agency that has a program
under s 144 41 that is approved by the department and that has
jurisdiction over the area in which the stationary source is located .

3 . Any regional planningg agency, any county planning agency
and any public library located in the area that may be affected by
emissions from the stationary source :.

(2) PLANS, SPECIFICATIONS AND OTHER INFORMATION . Within
20 days after receipt of the application the department shall indi-
cate the plans, specifications and any other , information necessary
to determine if' the proposed construction, reconstruction, replace-
ment or modification will meet the requirements of ss . 144 30 to
144 426 and 144 . 96 and r ules promulgated under thesee sections . .

(3) ANALYSIS . The department shall prepare an analysis
regarding the effect of the proposed construction, reconstruction,
replacement or modification on ambient air quality and a prelimi-
naiy determination on the approvability oftheconstruction permit
application, within the following time periods after the receipt of
the plans, specifications and other information :

(a) Major source construction permits. For construction per-
mits for major sources, within 120 days .

(b) Minor source construction permits For construction per-
mits for minor sources, within 30 days .

(4) DISTRIBUTION AND AVAILABILITY OF ANALYSIS, PRELIMI-
NARY DETERMINATION AND MATERIALS (a) Distribution andpub-
lic aty. The department shall distribute and publicize the analysis
and preliminary determination as soon as they are prepared .. .

(b) Availability The department shall make available for pub-
lie inspection in each area where the stationary source would be
constructed, reconstructed, replaced or modified the following :

1 A copy of materials submitted by the permit applicant;
2 A copy of the department's analysis and preliminary deter -

initiation; and
3 .1 A copy or summary of other materials, if any, considered

by the department in making its preliminary determination ..
( 5) NOTICE ; ANNOUNCEMENT; NEWSPAPER NOTICE (a) Distri-

bution of notice required , The department shall distribute a notice
of" the proposed construction, reconstruction, replacement or
modification, a notice of the department's analysis and ptelimi-
nat y determination, a notice of the opportunity for public com-
ment and a notice of' the opportunity to request a public hearing
to :

1 The applicant
2 Appropriate federal ; local and state agencies including

agencies in other' states which may be affected
3 Regional and county planning agencies located in the area

which may be affected ..
4. Public libraries located in or near the area which may be

affected.,
5 Any person or, group who requests thiss notice

(b) Announcement required, The department shall circulate an
announcement sheet containing a brief' description : of' the pro-
posed construction, reconstruction, replacement or modification,
a br i ef description of the administrative procedures to be fol-
lowed, the date by which comments are to be submitted, to the
department and the location where the department's analysis and
preliminary determination are available for- review to :

1 Local and regional governments which have jurisdiction
over, the area that may be affected.

2 Local and regional news media in the area that maybe
affected ;

3 Persons and groups who have demonstrated an interest and
have requested this type of information

(c) Newspaper not ice. The department shall publish a class 1
notice under , ch : 985 announcing the opportunity for wri tten pub-
lic comment and the opportunity to request a public hear i ng on the
analysis and preliminary determination.

(6) PUBLIC COMMENT!. The department shall receive public
comments on the proposed construction, reconstruction, replace-
ment or modification and on the analysis and preliminary determi-
nation for a 30-day peri od beginning when the department gives
notice under sub.. (5) ( c) .

(7) PUBLIC HEARING (a) Heating permitted, The department
may hold a public hear i ng on the construction permit application
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from those requirements because the source is not required to
obtain a permit under the federal clean air act or that the federal
environmental. protection agency excludes from those require-
ments under 42 USC 7661 d (d)

(e) This subsection does not apply before the federal environ-
mental'protection agency approves this state's air pollution con-
trol permit program under 42 USC 7661a (d) or (g) :

(6) DEPARTMENT DETERMINATION; ISSUANCE, (a) The depart-
ment shall approve or deny the operation permit application for an
existing source The department shall issue the operation permit
f 'or an existing source if the criteria established under ss . 144 .393
and 144. 3935 are met . The department shall issue an operation
permit for an existing source or deny the application within 18
months after receiving a complete application, except that the
department may, by rule, extend the 18-month period for speci-
fi ed existing sources by establishing a phased schedule for acting
on applications received within one year after the effective date of
the rule promulgated under sub (1) that specifies the content of
applications for ope r ation permits The phased schedule may not
extend the 18-month period for more than 3 ,years ,, ..

(b) The department shall approve or deny the operation permit
application for anew source or modifi ed source . . . The department
shall issue the operation pe rmit for' a new source or modified
source if the criteria established under ' s : 144 . 393 aye met. The
department shall issue an operation permit for a new source or-
modified . source or deny the application within 180 days after the
permit applicant submits to the department the results of all equip-
ment testing : and emission monitoring required under the
construction permit..

(c) If requited by the federal clean air act, the department shall
provide a copy of' an operation permit to the federal environmental
protection agency

(7) OPERATION CONTINUED DURING APPLICATION, I f a person
timely submits a complete application for an existing source under '
sub. (1) and submits any additional information requested by the
department within the time set by the department, the existing
source may not be required to discontinue operation and the per-
son maynot be prosecuted for lack of an operation permit until the
department acts under' sub . . (6) .

(8) DELAY IN ISSUING PERMITS (a) If the department fails to
issue an operation permit or to deny the application within the
peri od specified in sub (6) or in a rule promulgated under sub : (6),
that failure is considered a final decision on the application solely
for the purpose of obtaining judicial review under ss . 227 52 and
227 ,53 to require the department to act on the application without
additional delay .

(b) Paragraph (a) does not apply if ' the department's failure to
act is due to the applicant's failure to submit a ' eomplete applica-
tion and any additional information requested by the department
in a timely manner ;

(9) EFFECT OF PERMIT (a) Except as provided in par ;, : (b), the
issuance of an operation per mit, including an operation permit
that contains a compliance schedule, does not p reclude enforce-
ment actions based on violations of ss . 144 30 to 144 .426 that
occur before, on or after the date that the operation permit is
issued The inclusion of a compliance schedule in an operation
permit does not preclude enforcement actions based on violations
of ss .. 144 ; 30 to 144 . 426 to which the compliance schedule relates,
whether-or not the source is violating the compliance schedule .

(b) Unless precluded by the administrator of the federal envi-
ronmental protection agency under 42 USC 7661 c (f), compliance
with all emission limitations included in an operation permit is
considered to be compliance with all emission limitations estab-
lished under ss 144 30 to 144..426. and emission limitations under
the federal clean air act that are applicable to the stationary source
as of the date of issuance of the operation permit if '- the permit
includes the applicable emission limitations or the department, in
acting on the application for the operation permit, determines in

4 . Any person or group that requests the notice ..
5 . Any city, village, town or county that has jurisdiction over

the area in which the stationary source is located .
6 If'iequired by the federal clean air act, the federal environ-

mental protection agency , "
7 : If' r' equir'ed by the federal clean air act, any state that is

within 50 miles of ' the stationary source and any state that is con-.
to this state and whose air quality may be affected by emis-

sions from the stationary source .
(c) Thedepartment shall publish the notice prepared under par

(a) as a class 1 notice under ch. 985 in a newspaper published in
the area that may be affected by emissions from thee stationary
source.

(4) PUBLIC cotvtnlEtvr The department shall receive, public
comment . on the application for a 30-day period beginning when
the department gives notice under sub . (3) (c) .

(5) PUBLIC HEARING (a) Hearingpermitted . The department
may hold a public hearing on an application for- an operation per-
mit for a ' stationacy source if ' requested by any state that received
notice under sub (3) (b) or any other person within 30 days after
thedepartment gives notice under sub . (3) (c) . A request for- a pub-
lic heat i ng shall indicate the interest of the party filing the request
and the reasons why a- hear i ng is warranted The department shalll
hold the public heari ng within 60 days after the deadline for
requesting a hearing if ' it determines that there is a significant pub-
lic interest in holding the hearing

(b) Procedure. . The department shall promulgate by rule pro-
cedures for conducting public - hearings under this subsection . .
Hearings under this subsection are not contested cases under s . .
227 OT (3) "

(5m) PROPOSED PERMIT ; RESPONSE 70 COMMENTS ; ENVIRON-
MENTAL PROTECTION AGENCY OBJECTION (a) After considering
any public comments concerning an application, the department
may prepare a proposed operation permit or deny the application
for an operation per If' the cr i teria in ss 144 393 and 144 . 3935
are met, the department shall prepare a proposed operation permit .
If ' required, by the federal clean air act, the department shall pro-
vide a copy of'a proposed operation permit to' thefederal environ-
mental protection agency.. If a state has submitted cecommenda•-
tions in response to the notice under sub . (3) (b) 7 „ and the
department has not accepted those recommendations, the depart-
ment shall notify that state and the fede r al environmental protec-
tion: agency in writingg of its deci sion not to accept the iecommen-
dations and the reasons for that decision

(b) The federal environmental protection agency may object
in wr i ting to the issuance of an operation permit that it determines
is not in compliance with the federal clean air act or an implemen-
tation plan prepared under s 144 31 (1) (f) . The department shall
respond in writing to the objection i f the . federal environmental
protection agencyy provides the reasons for the objection and sub-
mits the objection to the depa rtment and the applicant within 45
days after receiving either a copy of ' the proposed operation permit
under par , (a) or notice under par (a) of the department's decision
not to accept the recommendations of another ' state . .

(c) 1 . If' the department receives an objection from the federal
environmental protection agency under this subsection, the
depar tment may not issue the operation permit unless the depart-
ment revises the proposed operation permit to satisfy the objec-
tion.

2 If'- the department has issued an operation permit before
receiving an objection from the federal environmental protection
agency that is based on a petition submitted under 42 USC 7661d
(b) 2: ; and the federal environmental protection agency modifies,
terminates or revokes the operation permit, the department shall
issue an operation permit that is revised to satisfy the objection . .

. (d) The requirements under pare (a) to (c) do not apply with
respect to an application for an operation permit for a stationary
source that is in a category that the department excludes, by rule,
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application forr a construction permit or operation permit for a
major source that is a new source or a modified source and is
located in an attainment area if the department finds that the major
source meets the requirements under sub . . (1) and it finds :

(a) Best available control technology The source will be sub-
ject to the best available control technology foreach applicable air
contaminant ;

(b) Effects ' on air quality analyzed. The effects on air quality
as a result of the source and growth associated with the source
were analyzed ;

(c) No adverse effect on air quality related values . . The source
will not adversely affect the air quality related values of any fed-
eral mandatoiyclass I prevention of significant deterioration area;
and

(d) Monitoring, The permit applicant agrees to conduct moni-
toring specified by the department as necessary to determine the
effects of' the source on air quality. .

(4) EXEMPTION FROM REQUIREMENTS The department may
waive a requirement unde r r sub .. (2) or (3) if:

(a) Not applicable The requirementt is not applicable to the
source; or

(b) Not necessary . . The requirement is not necessary to ensure
that the source will have no adverse effect on air quality i f the
constr uction and operation or modification and operation of the
source : would result in an allowablee emission of less than an
amount specified by rule by the department..

(5) CONDITIONAL PERMIT The department may issue a condi-
tional air pollution control permit even if it finds that the source,
as proposed, does not meet the requirements under subs . (1) to (3) .
If' the department issues a conditional permit, it shall prescribe rea-
sonable permit conditions to assure that the source will meet the
requirements under subs . (1) to (3) if it is constructed, recon-
structed, replaced, modifi ed or operated in accordance with those
conditions..'

(6) EXEMPTION FROM REQUIREMENTS FOR MODIFICATIONS The
department may waive a requirement under subs.. (1) to (3) if' the
application is for the modification of 'a source, the source already
has an air pollution control permit and the source already meets
the requirements as a condition ofthat permit

(7) USE OF VOLATILE ORGANIC COMPOUND GROWTH ACCOMMO-
DATION (a) Subject to the conditions and rest ri ctions specified
in this subsection, the departmentt shall grant use of the growth
accommodation as a means for- a stationary source to comply with
either sub (1) (b) of (2) (a), or both subs .. (1) (b) and (2) (a) ,

(b) Uponn application by a source, the department shall certify
to the applicant a growth accommodation credit in the amount
requested subject, to all of the following conditions :

1 The applicant demonstrates to the satisfaction of the
department that it is unable, through reasonable means which
could include installation of' thebest available control technology,
to eliminate its need for a growth accommodation credit by reduc-
ingemissions of ' volatile organic compounds from any stationary
sources that it owns or operates in the volatile organic compound
accommodation area. If the department determines that an appli-
cant could, through reasonable means, reduce the amount of
growth accommodation credit applied for by reducing emissions
of volatile organic compounds from any stationary sources that it
owns, or operates in the volatile organic compound accommoda-
tion area,, the department shall certify to the applicant a growth
accommodation credit,equal to the amount requested by the appli-
cant minus the amount by which the department finds the source
could, through - reasonablee means, reduce emissions from other
stationary sources that it owns or operates in the volatile o r ganic
compound accommodation area . .

2. Except as provided in s . 144, 399 (5) (d), the applicant is in
compliance or is . complying with an approved schedule to be in
compliance with ss 144 . 30 to 144 426 and 144 .96 with respect to

writing that the emission limitations do not apply to the stationary
source and the operation permit includes that determination .

History : 19' 79 c. 221 ; 1985 a 182 s . 57 ; 1991 a 302

144.393 Criteria for permit approval . (1) REQUIRE-
MENTS - FOR ALL SOURCES . T}]0 department may approve the
application for a permit required or allowed under s . 144 391 if' it
finds :

(a) Source will meet requirements . The stationary source will
meet all applicable emission limitations and other requirements
promulgated under ss . 144. 30 to 144 ,426, standards of perform-
ancefor new stationary sources under s . 144 375 (4) and emission
standards for hazardous air contaminants under s . 144375 (5) ;

(b) Source will not violate or exacerbate violation of ' ai r qual-
ity standard or ambient air increment . The source will not cause
or exacer'bate ' a violation of any ambient air quality standard or
ambient air increment under s . 144.375 (1) or (2);

(c) Other permits approvable af ' source is operating under an
emission reduction option ; If the source is operating or seeks to
operate under an emission reduction option, the required permit
applications for other sources pa rticipating in that emission reduc-
tion option ate approvable; and

(d) Source will not preclude construct ion or operation of ' other
source. The stationary source will not degrade the air quality in
an area sufficiently to prevent the construction, reconstruction,
replacement, modifi cation or operation of another stationary
source if the department received plans, specifications and other
information under s . 144 :392 (2) for the other stationary source
pr ior to commencing its analysis under s . 144. 392 (3) for the for-
mer stationary source. . This paragraph does not apply to an
existing source required to have an operation permit . .

(2) REQUIREMENTS FOR PERMITS FORNEW OR MODIFIED MAJOR
SOURCES IN NONATIAINMENI AREAS The department may approve
the application for a construction permit or operation permit for -
a major source that is a new source or modified source and is
located in a nonattainment 'area i f the department finds that the
major source meets the requirements under sub , (1) and it finds
that all of ' the following conditions are met:

(a) Emission offsets; By the time the major source is to com-
mence operation, sufficient offsetting emissions reductions have
been obtained so that total allowable emissions from the major
source and from other air contaminant sources in the area desig-
nated by the department will be sufficiently less than the total
emissions allowed prior to the application for the construction
permit or operation per mit, so that reasonable further progress
toward the attainment and maintenance of 'any ambient air quality
standard will be achieved . .

(b) Lowest achievable emission rate. The emission from the
major source will be at the lowest achievable emission rate . .

(c) Applicant's other, major sources meet or on schedule to
meet requirements .: Allother major sources that are located in this
state and that are owned or operated by the permit applicant or by
any entity controlling, controlled by or under common control
with the permit applicant, as determined under s . 180 1140 (6),
meet of are on schedule to meet the requirements of ' ss 144: 30 to
144 426 and ` 144, 96 and rules promulgated under those sections
and are in compliance with or are on schedule to come into com-
pliance with all applicable emission limitations and emission stan-
dards under the federal clean air act .

`(d) Analysis of alternat i ves Based on an analysis of aiterna-
tive sites, sizes, produetiori ' piocesses and environmental control
techniques for any major source that is' located in an area desig-
nated under 42 USC 7407 (d), that the benefits of ' the construction
of modification of the major sourcee significantly outweigh the
environmental and social costs imposed as a result of the major
source's location, construction o r modification .

(3) REQUIREMENTS FOR PERMIIS FOR NEW OR MODIFIED MAJOR
SOURCES IN ATTAINMENT AREAS The department may approve the
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all stationary sources that it owns or operates and has paid the fees
requited under s .. 144 399 (5) .

3 .. Except as provided in subd . 8 . , the growth accommodation
reported for the current year under s . 144 40 (2) (b)1 , after reduc-
tion by the amount of' theproposed growth accommodation credit
andd any growth accommodation credits issued, since the date of
the report, is greater than 2,500 tons . .

4. If the growth accommodation reported for the current year
under s . 144. 40 (2) (b) l , less a reduction by the amount of any
growth accommodation credits issued since the date of the report
under s 144. 40 (2) (b) 1 , is greater than 3,000 tons, the depart-
ment may certify to the applicant no more than the amount of the
growth accommodation . reported for the current year under s
144 .40 (2) (b) 1 . , less the sum of 2,750 tons and any growth
accommodation credits issued since the date of the report under
s . 144 .40 (2) (b) .

" 5 If the growth accommodation reported for ' the current year
under s 144,40 (2) (b) 1 , after reduction by the amount of any
growth accommodation credits issued since the date ofthe report
under s 144 40 (2) (b) L, is greater than 2,500 tons but less than
or equal to 3,000 tons,, the department may certify no more than
250 tons to the applicant in that year

6 . The applicant agrees to forfeit any unused growth accom-
modation credits that thee department determines the applicant
does not need, as .provided underr sub.. . (8) .

7 The applicant agrees not to sell or transfer any amount of
the growth accommodation credit to any person other than the
department

8 'If' the growth accommodation reported for the current year
under s . 144 40 (2) (b)1I, afte reduction by the amount ofthe pro-
posed growth accommodation credit and any growth accommo-
dation credits issued since the date ofthe report, would be 2,500
tons or less, the department may certify to the applicant a growth
accommodation credit in the amount determined under this sec-
tion if', because of facility shutdowns or replenishment activities
under s . 144 40 that have occurred, the growth accommodation
f 'or ' the next succeeding year after reduction by the amount of the
growth accommodation credit will be greater than 2,500 tons .

9 An applicant shall inform the department of the date or
dates when it will need to use any givenn amount of the growth
accommodation credit . . The department shall certify to the appli-
cant the proper amount of the growth accommodation credit on
the date which the applicant states it will need it and shall reserve
the proper:amount of the growth accommodation credit for certifi-
cation to the applicant upon the date needed, except for ' any
amount which is forfeited under sub . . (8) . The department may use
reserved growth accommodation credits to certify temporary
growth accommodation credits which expire on or before the date
when they are certified to the source which reserved them ..

10 . Upon request by an applicant, the department may certify
to the applicant a growth accommodation credit which expires
upon a date designated in the permit. The applicant shall sign a
statement to acknowledge the expiration date of the permit . .
Growth accommodation credits issued underthis subdivision may
be certified from growth accommodation : credits reserved by
another source under subd 9:

(c) " Nothing in this subsection grants the recipient of 'a growth
accommodation credit a property - right to emit volatile organic
compounds.

(d) Notwithstanding pals . (a) and (b) (int r o), the department
may not grant use of the growth accommodation under this sub-
section for an air pollution control permit application submitted
after July 1, 1992, as long as the growth accommodation area is
designated under 42 USC 7407 as an ozone nonattainment area .

(8) FORFEITURE OF GROWTH ACCOMMODATION CREDITS. Within
4 years after the department certifies, under sub . . (7), a growth
accommodation credit to an applicant or reserves for- the future
use of an applicant a growth accommodation credit, and at least
every 4 years thereafter, the department shall determine whether 1 . Existing recreational land uses .,

the certified or reserved growth accommodation credit is reason-
ably necessary for the applicant's current use and future plans . I f'
the department determines that any amount of the certified or
reserved growth accommodation credit is not reasonably neces-
sary for the applicant's current use and ifthe applicant cannot
demonstrate to the satisfaction of the department that any amount
ofthe certified or reserved growth accommodation credit is rea-
sonably necessary for the applicant's future plans, the applicant
shalll forfeit an amount of the growth accommodation credit, as
determined by the department. . The department shall deposit the
forfeited amount of the growth accommodation credit in the
growth accommodation replenishment.

(9) RESTRICTION ON EMISSION REDUCT ION OPTION PROGRAMS
(a) No emissions of volatile organic compounds may be used in
an emission reduction option program if .̀

1 ._ The program involves a grantee of emissions of volatile
organic compounds that is different than the grantor of'emissions
of volatile organic compounds ; and

2 . The emissions of'volatile organic compounds specified in
the program are from a recorded source- .

(b) Inthis subsection, "recorded source" means a stationary
source in the volatile organic compound accommodation area
owned or operated by any person who owns or operates on May
17, 1988, a stationary source whose actual 1980 emissions of'vol-
atile-organic compounds ate recorded as zero in the 1982 plan
approved by the U SS environmental protection agency under 42
USC 7502 (a) .

(10) REQUIREMENTS FOR MEDICAL-WASTE INCINERATORS (a) In
this subsection, "medical waste incinerator" has the meaning
given in s . 159 07 (7) (c) 1I cr.

(b) In addition to the requirements under subs .. (1) to (3), the
departmentt may approve an application submitted after May 14,
1992, for a permit required or allowed under s 144 391 for the
construction of a medical waste incinerator or fox the modification
of a medical waste incinerator that expands the capacity of the
medical waste incinerator only if it finds that the new or modified
medical waste incinerator, will be needed and that the site of the
medical waste incinerator is appropriate .

(c) The department shall consider all of the following in evalu-
ating the need for the proposed medical waste incinerator :

1 . An approximate service area for the proposed medical
waste incinerator that encompasses all sources of waste that could
potentially be burned in the medical :wastee incinerator. The
department shall delineate thee service area based on the econom-
ics of waste collection, transportation and treatment .

2.. The quantity of waste that could potentially be burned in
the proposed medical waste incinerator and that is generated
within the anticipated service area,

3 .. The remaining capacity or design capacity of other solid
waste facilities, if'those facilities are located within the anticipated
service area of the proposed medical waste incinerator and are
currently providing or are expected to provide solid waste man-
agement ,for any sources of solid waste that could potentially be
burned in the medical waste incinerator,

4 . The quantity of waste having the potential to be burned in
the medical waste iiiCiii2iaivi' ro arl may VG managed 111 Pill effective
recycling program created under s. 159 .11 : .

5 The potential for reducing the quantity of waste having the
potential to be burned in the medical waste incinerator by reduc-
ing the amount of waste that is generated within the anticipated
service area and the potential for using alternative technologies
for disposing ofthe waste .

(d) The department may not determine that the site of 'a pro-
posed medical waste incinerator is appropriate if the medical
waste incinerator or the transportation of solid wastee to the medi-
cal waste incinerator will have an adverse effect that is both sub-
stantial and unreasonable on any ofthe following :
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(7) The terms of any election by the permit applicant to meet
more stringent emission limitations or to limit hourly, daily or
annual emissions beyond what is otherwise required or to obtain
an emission reduction option . .

(7m) The terms for' use of growth accommodation, credits
under' s . 144..393 . (7) or (8), including the dates that the source
expects to usee the credits .

(8) Requirements concerning entry and inspection as pro-
vided ins. 14434 .

(9) Monitoring, record-keeping, reporting and compliance
certification requirements

(10) Requirements to submit compliance plans and schedules
and progress reports ..

(11) Conditions necessary to implement 42 USC 7651 to
76510 and regulations under 42 USC 7651 to 76510 concerning
acid deposition control

(12) Other conditions applicable to the source under the fed-
eral clean air act,

(13) Other requirements specified by rule by the department ..
His tor y: 1979 c . 34,221 ; 1987 a 27 ; 1991 a . 302. .

144.395 Permit revision , suspens ion and revoca-
tion. The department shall promulgate rules establishing criteria
and procedures for revising, suspending and revoking air pollu-
tion control permits,

History : 1979 a 34, 221 ; 1989 a 335 ; 1991 a 302.. .

144 .396" Permit duration and renewal (1) CONSTRUC-
TION Unless otherwise specified in the permit, a construction per-
m4 is valid for 18 months from the date of' issuance of'the permit
unless the permit is revoked or suspended .. The department may
extend the term of the construction permit for the purposes of
commencing or completing construction, reconstruction, replace-
ment or modification . Unless otherwise specified in a consttuc-
tionpermit, the department may only extend the term of'the permit
f'or upp to 18 additional months beyond the original 18-month
period If construction, reconstruction, replacement or modif'ica-
tion is not completed within the term specified in the permit or any
extension granted by the' department, the applicant shall apply for
a new construction permit.

(2) OPERATION. The department shall specify the term of an
operation permit in the operation permit .: The term of an operation
permit issued under s ..144:3925 or renewed under sub .. (3) may not
exceed 5 years from the date of issuance or renewal .

(3) RENEWAL. (a) A permittee shall apply for renewal of an
operation permit, at least 12 months bef'or'e the operation permit
expires . : The peirnittee shall include any new or revised informa-
tion needed to process the application for renewal .

(b) The department shall f'ollow :the procedures in s 144.3925
in renewing an operation permit for a new source, a modified
source or an existing source

His to ry: 1979 c 34, .221 ; .1991 a . 302 .

144 .398 Failure to adopt , rule or issue permit or
exemption . The failure to adopt a rule or, issue an air pollution
control permit or the exemption or granting of an exemption from
an air pollution control permit requirement does not relieve any
person from compliance with any emission limitation or with any
other provision of law.,

Hi stor y : 1979 c 34

144.399 Fees . (1) RULE MAKING, The department may
promulgate rules for the payment and collection of reasonable
fees for all of the. following :

(a) Application, for permit . Reviewingg andd acting upon any
application for a construction permit.

(c) Request for exemption . Reviewingg and acting upon any
request for an exemption from the requirement to obtain an air
pollution control permit .

(2) FEES FOR PERSONS REQU I RED TO HAVE OPERATION PERMITS
(a) The department shall promulgate rules for the payment and

2 . Land or surface water that has any of the characteristics
under s ; 23,27 (2) .

:3 . Scenic vistas of statewide significance . .
` 4 . . Residential property .

5 . Schools, churches, hospitals, nursing homes or day care
facilities .

6 Projected land uses identified in any municipal master plan
or official map that is in effect at least 15 monthss pr ior to the sub-
mission to the department of the permit application, if ' the land
uses are expected to occur dur i ng the site life of' the medical waste
incinerator and any expansions of ' the medical waste incinerator

(e) The department shall promulgate rules for making the find-
ings underr par., (b) .

History : 1979 c 34, 221 ; 1981 c 314 s 146; 1985 a 182 s 57; 1987 a 27, 399 ;
1989 a 56; '1991 a 300, 302 ; 1993 a 213

144.3935 - Criteria for operation permits for existing .
sources. (1) ISSUANCE TO SOURCES NOT IN COMPLIANCE ; FED-
ERAL OBJECTION (a) Notwithstanding s. 144 . . 393, the departmentt
may issue an operation permit for an existing source that does not
comply with the requirements in the operation permit, in the fed-
eral clean air act, in an implementation plan under s 144,31(1)(f)
or in s . 144 . 393 when the operation permit is issued if the opera-
tion permit includes a}1 of the following :

1 A compliance schedule that sets forth a series of ' remedial
measures that the owner or operator of the existing source must
take to comply with the requirements with which the existing
source is : in violation when the operation permit is issued..

2 .. A requirement that, at least once every 6 months, the owner
or operator of `the existing source submit reports to the department
concerning the progress in meeting the compliance schedule and
the requirements ` with which the existing source is in violation
when the operation permit is issued..`

(b) Notwithstanding par (a) and s 144 .: 393, the department
may not issue an operation permit to an existing source if the fed-
eral environmental protection agency objects to the issuance of
the operation permit as provided in s . 144 . 3925 (Sm) unless the
department revises the operation permit to meet the objection .

(2) ONE-YEAR MORATORIUM ON REVOCATION (a) The depart-
ment may not revoke an operation permit for- an existing source
for one year r after the issuance of ' that permit based upon failure of
the existing source at the time of permit issuance to comply with
ss 144 . 30 to 144. 426 and 144 . 96 and ruless promulgated under
these sections

(b) Notwithstanding par, (a), the department may take any
other action necessary to enforce an operation permit and ss .
144 : 30 x0144 . 426 and 144 96 and rules promulgated under these
sections which apply to the existing sourcee after issuance of an
operation permit under this section

History : 1979 c 221, 355 ; 1991 a 302

144.394 Permit conditions . The department may pre.-
scribe conditions for an air pollution control permit to ensure com-
pliance with ss 144. 30 to 144,426 and 144 96 and rules promul-
gated under these sections and to ensure compliance with the
federal clean air , act if ' each condition is one of ' the following and
ii- each condition is applicable to she source :

(1) Final inspection and release of the project for permanent
operation upon completion ' of construction, reconstruction,
replacement oi- modification

(2) Variances, orders or compliance schedules .
(3) Requirements necessary to assure compliancee with s

144 . 393 , .
(4) Reasonable constructi on and applicable operating condi-

tions, emission control equipment , maintenance requirements and
emergency episode plans .
--(5) Emission reduction options ;
(6) Documentation of the allocation of the available air

resource
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nonrefundable, except that in determining a fee for an application
in any calendar year, the department shall credit once to the person
an amount equal to any fee previously paid in the same calendar
year All fees collected under this subsection shall be deposited
in the general fund .

(b) Except as provided in par. (d), if the amount of'the growth
accommodation credit obtained by the person in a calendar year
is less than 40 tons, the amount of the fee shall be determined by
multiplying the amount of'the growth accommodation credit certi-
fied to the person, expressed in tons per year, by $100 per ton .

(c) Except as provided in par' .. (d), if'the amount of'the growth
accommodation credit obtained by the person in a calendar year
is 40 tons or more, the amount of the fee shall be determined by
multiplying the amount of the growth accommodation credit cetti-
fied to the person, expressed in tons per year, by $200 per' ton ..

(d) A stationary source which is operating without an air pollu-
tion control permit required under s . 1:44 .391 but which can dem-
onstrate to the satisfaction of the department the ability to comply
withh ss. 144 ;30 to 144.426 and 144.96 after obtaining a growth
accommodation credit under s . 144 393 (7) shall be required to
pay an amount from $200 to $1,000 times thee amount of the
growth accommodation credit certified to the person; expressed
in tons per year .

(6) USE OF CERTAIN FEES The department shall use moneys
collected under' subs .. (1) and (5) for the purposes in subs (1) and
(5) 1f' moneys collected under subs . (1) and (5) exceed the
amounts necessary for the purposes specified in subs .. (1) and (5),
the department may use the excess for, other activities to control
air pollution in this state .

History : 1979 c 34,221 ; 1987 a 2'7; .1989 a 56; 1991 a 39, 269 ; 1993 a 16

.. 144 .40 Volatile organic compounds growthh accom-
modat ion and replenishment. (1) GROWTH ACCOMMODA-
TION CALCULATION (a) The growth accommodation for any speci-
fied year, as calculated by the department, is the predicted
emissionss specified in par, (b) minus the sum of` .

1 Net actual emissions specified in par . . (c) ;
2. Net certified accommodation credits specified in par . (d) ;
3 Net offset credits specified in par . . (e) ; and
4 Set asides specified in par. (f),

(b) Predicted emissions are the total predicted annual emis-
sions of volatile organic compounds in the volatile organic com-
pound accommodation area necessary to attain and maintain the
ambient air quality standard for ozone for the year 2 years before
the specified year, as set forth in the plan approved by the U .S ..
environmental: protection agency under 42 USC 7502 (a) ..

(c) Net actual emissions are the total actual annual emissions
of all volatile organic compounds in the volatile organic com-
pound accommodation area for the year 2 years before the speci-
fied year as reported under sub .. (2) (a) minus :

1, .The sum of the annual emissions of volatile organic com-
pounds attributable to shutdowns of facilities in the volatile
organic accommodation area during the previous year ; and

2 If a rule has been promulgated under sub.. (3), the sum of
the annual emissions reductions of volatile organic compounds
attributable to the sources subject to the rule promulgated under
sub . . (3) during the previous year.

(d) Net certified accommodation credits are the sum of all vol-
atile organic compound growth accommodation credits certified
to date under s, 144.393 (7) or (8) minus the sum of the actual
annual emissions of volatile organic compounds for the year 2
years before the specified year attributable to the sources receiv-
ing volatile organic compound growth accommodation credits
certified to date under' s . 144, 393 (7) or (8),

(e) Net offset credits are the sum of all allowable emissions of
volatile organic compounds authorized to date attributable to
sources subject to an annual volatile organic compounds emission
limitation that is specified in an air pollution control permit to
operate under an emission reduction option or specified as an

collection of fees by the owner or operator of a stationary source
for which an operation permit is required . The rules shall provide
all of the following :

1 That fees collected in a year are based on actual emissions
of all regulated pollutants and any other air contaminant specified
by the department in the rules in the preceding year . .

2 Except as provided under par. (c), that the fees collected in
1993 are $18 per ton of each regulated pollutant .

2.g . Except as provided under par. (c), that the fees collected
in 1994 are $25 per ton increased by the percentage by which the
consumer price index ; as defi ned in 42 USC 7661 a (b) (3) (B) (v),
for 1993 exceeds the consumer price index for 1989 ,

2i . That the fees collected in each year after 1994 are calcu-
lated by increasing the fees collected in the preceding year by the
percentage by which - the consumer price index, as defined in 42
USC 7661a (b) (3) (B) (v) , increased i n the preceding year

3 That fees are not based on emissions by an air contaminant
source in excess of 4,000 tons per year of each regulated pollutant,
except that, subject to pat (am), this limitation does not apply to
a major utility,, as defined in s . 144 . 385 (2) (b), that owns or oper-
ates a phase I af'fected unit as listed in Table A of 42 USC 7651c .

4 That during 1995 to 1999, no fee is required to be paid
under this subsection for emissions from any affected unit under

.42 USC .7651c
(am) The department may not charge a major utility fees on

emissions in excess of 4,000 tons per year of each regulated pollu-
tant beyond the amount necessaryy to recover the fees that would
have been charged for any phase I affected unit under 42 USC
765tc`owned by that major utility if the prohibition in par .. (a) 44
did not exist

(b) The fees collected under pa t . (a) shall be credited to the
appropriations under s 20, 370 (2) (bg) and (8) (mg) for the fol-
lowing:

1 The costs of reviewing and acting on applications for oper-
ation permits ; implementing and enforcing operation permits
except for court costs or other costs associated with an enforce-
ment action ; monitoring emissions and ambient . air quality; pre-
paring rules and materi als to assist persons who are subject to the
operation permit program ; ambient air quality modeling ; prepar-
ing and maintaining emissionn inventories; and any other' direct
and indi r ect costs of the operation permit program .

2 . Costs of any other activities related to stationary sources
of air contaminants:

(c) The department may promulgate a rule reducing any opera-
tion permit fee required to be paid under par (a) by small business
stationary sources to take into account the financial resources of
small business stationary sources

(3) ASBESTOS INSPECTION FEES The department may promul-
gate rules for the payment and collection of fees 'for inspecting
nonresidential asbestos demolition and renovation projects regu-
lated by the department .. The fees under this subsection may not
exceed $200 per project the fees collected under this subsection
shall be credited to the appropriation under s. 20,370 (2) (ei) for
the direct and indirect costs of conducting inspections of nonresi-
dential asbestos demolition and inspection projects regulated by
the department:

(4) INFORMATION ON FEE S In promulgating rules under subs
(1) and (2), the department shall provide information on the costs
upon which the p r oposed fees are based

(5) GROWTH' ACCOMMODATION USE FEE. (a) A one-time
growth accommodation use fee shall be imposed at the time of
application upon any person who obtains a certified growth
accommodation credit under s . 144 :393 (7) .. If the amount of
credit per calendar year varies between calendar years, the amount
of' the fee shall be based upon the largest annual credit for any cal-
endaryear. If ' the person submits more than one application in any
calendar year, the fee for the application shall be based upon the
largest cumulative credit obtained for any calendar year, A fee is
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(4) REPORT ON NEW REPLEN I SHMENT MECHANISMS. After expi-
ration of'the replenishment implementation period, if the depart-
ment reports under sub.. (2) (b) 1 or determines at any other time
that the growth accommodation is less than 3,500 tons, the depart-
ment shall, with the advice of the department of development,
submit a report to the chief' clerk of each house of the legislature
for distribution to the appropriate standing committees of the leg-
islatureunder s . 13 . .172: (3) on how to most effectively and equita-
bly replenish the growth accommodation .. The report shall review
existingg studies and data to evaluate the accuracy of this state's
state implementation plan with respect to the effect of emissions
from inside and outside the volatile organic compound accommo-
dation area on the ambient air quality within the area .

(5) CONTINGENT RESTRICTIONS O N EXISTI NG SOURCES: If at any
time the department finds that the growth accommodation is less
than 2,500 tons and determines that it is unlikely that the growth
accommodation will exceed 2;500tons in the report under sub . (2)
(b) 1 .1 for the following year because of the inadequacy of'replen-
ishment activities at the time or because of facility shutdowns, the
department shall implement the rules that specify emission limita-
tions for emissions of volatile organic compounds from stationary
sources located in the volatile organic compound accommodation
area that were required to report their emissions under s 144 .96
during calendar year .1987 . The emission limitations shall be
designed to ensure that the growth accommodation in the subse-
quent year, is not less than 2,500 tons . . The emission limitations
may not be more restrictive than the lowest achievable emission
rate . . The department shall implement the emission limitations by
source category . For the purpose of this section, the department
shall determine a source category according to the type and level
of emissions .. The department may also use other characteristics
which relate to air pollution to determine source categories . The
department shall implement the emission limitations based upon
ease of implementation, cost-effectiveness and the relative equity
of imposing a limitation upon a source category, given any prior
limitations of emissions imposed upon that source category . : To
the extent feasible, the emission limitations shall provide affected
sources the opportunity to choose to be subject to either an annual
emission limitation or'a more restrictive applicable reasonably
available control technology rule than was in effect in 1987 :

History : 1 98'7 a 27, 399 ; 1 991 a . 302

144.401 - County program. Instead of state review of
planss andd specifications ; the department mayy authorize counties
which are administering approved air pollution control programs
to review and approve plans, specifications and permits of air con-
taminant sources being constructed, modified or operated within
the jurisdiction of'these counties .

History : 1979 c 34

144 .403 . Hearings on certain air pollution actions .
( 1 ) PERMIT HOLDER; PERMIT APPLICANT ; ORDER RECIPIENT Any
permit,, part of a permit, order, decision or determination by the
department under ss 144 391 to 144 .401 shall become effective
unless the permit holder or applicant or the order recipient seeks
a hearing on the action in the following manner :

(a) Petition, The person seeking a hearing .shall file a petition
withh the department within 30 days after the date of the action
sought to be reviewed The petition shall set forth specifically the
issue sought to be reviewed, the interest of the petitioner, the iea-
sons why a hearing is warranted and the relieff desired Upon
receipt of'thepetition, the department shall hold a hearing after at
least 10 days' notice

(b) Hearing. . The hearing shall be a contested case under ch,
227 . . At the beginning of'the hearing the petitioner shall present
evidence in support of the allegations made in the petition . Fol-
lowing the hearing the department's action may be affirmed, mod-
ified or withdrawn .

(2) OTHER PERSONS Any person who is not entitled to seek a
hearing under sub . . (1) (intro .) and who meets the requirements of

emission credit under a plan approved by the U S . environmental
protection agency under 42 USC 7502 (a) or in reports submitted
to the U S , environmental protection agency under the plan minus
the sum of the actual annual emissions of volatile organic com-
pounds for the year 2 years before the specif i ed year attributable
to sources subject to an annual volatile organic compounds emis-
sion limitation that is specified in an air pollution control permit
to operate under an emission reduction option or specified as an
emissionn credit under a plan approved by the US . . environmental
protection agency under 42 USC 7502 (a) or in reports submitted
to the U . S . environmental protection agency under the plan . .

(f) Set asides are :
1 : Fifteen percent of the annual emissions of volatile organic

compounds attributable to shutdowns of facilities in the volatile
organic compound accommodation area since January 1, 1987 ;
and

2 If a rule has been promulgated under sub .. (3), . 15% of' the
sum of the annual emissions reductions of volatile organic com-
pounds attributable, since January 1, 1987, to the sources subject
to the rule promulgated under sub . . (3) .

(2)„ ANNUAL REPORTS The department shall prepare an annual
report by January 15, which may be combined with other reports
published by the department, that :

(a) States, on a calendar year basis, the total annual emissions,
for the year 2 years before the yearin which the report is prepared,
of all volatile organic compounds in the volatile organic com-
pound accommodation area,., except methylene chloride and
methyl chloroform and other , volatile organic compounds that the
department determines by rule to be compounds that do not con-
tr ibute to thee formation of ozone in the troposphere ..

(b) Includes an annual plan for the management of the volatile
organic compounds growth accommodation and replenishment
and the growth accommodation replenishment grant program . At
a minimum, the plan shall :

i Indicate the amount of the growth accommodation at the
beginning of the year

2. Indicate the likely amount of the growth accommodation
at the end of the year

3: Report the status of the development and implementation
of plans or rules under subs. (3) to (5) :

4 Report if ', during the prior ,year, the replenishmentt imple-
inenfationperiod has expired .

(3) GROWTH ACCOMMODATION REPLENISHMENT , The depart-
ment shall :

(a) Promulgate rules under s. 144 42 (6) (e), relating to the
inspection of vehicles for tampering with air pollution control
equipment.

(b) Promulgate rules restricting the amount of volatile organic
compounds that may be contained in archi tectural coatings sold
at retail in the volatile organic compound accommodation area or
for use by a service provider in the volatile organic compound
accommodation area. The department may exempt from a rule
under this paragraph one or more categories of architectural coat-
ings, based upon the type of coating or the use to which a coating
is put, if' it would be technically impractical to prohibits category
of ! arehitecturaT coating . : The proposed rules shall include a provi-
sion to allow for the limited sale and use of ' the supplies of prohib-
ited architectural coatings that retailers and suppliers in the vola-
tile organic compound area already have in stock at thee time of
promulgation of the rules,

(c) Promulgate rules requiring persons who refi nish auto
bodies in the volatile organic compound accommodation area to
use, compounds, as solvents to clean painting and related equip-
ment, that do not react to form ozone in the troposphere , The pro-
posed rules shall allow the use of clean ing solvents containing
volatile organic compounds that were purchased before the effec-
tive date of the proposed rules ..
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relate to a stationary storage tank installed after August 15, 1991,
that does not increase the , stationary storage tank capacity of the
retail station in existence on August 15, 1991 . .

(b) An applicant whoo seeks assistance under this subsection
shall submit an application in a form and manner specified by the
depar tment and shall comply with any inspection requirements
established by the department .

() The department shall award a grant to each applicant who
submits a complete application under par (b) for costs allowable
under par: (a) The amount of the grant may not exceed 95% of
the f irst $25,000 in costs and 90% of ' the next $15,000 in costs
incurred by the applicant . If the department promulgates a rule
under ' paz . (e), it shall determine the costs based upon the rule pro-
mulgated under' par. . (e)

(d) The department may not award a grant under this subsec-
tion after ' June 30, 1995, or the day after publication of the
1995-97 biennial budget act, whichever ' is later.

(e) The department may determine by, rule the usual and cus-
tomarycosts of' eachitem for which a grant may be awarded under
this subsection .. The rule shall establish cost tables and shall
reflect the range of costs resulting from differences in costs of
construction, labor, equipment, suppl ies and other relevant factors
throughout the state .

History : 1991 a . 39 ; 1993 a 16 .

144.407 Medical waste incinerator moratorium .
(1 ) In th is section, "medical waste incinerator" means a facility
for solid waste treatment, as defined in s . . 144 .43 (7r), that burns
medical waste, as defined ins 159 . 07 ' (7) (c) 1 , cg .

(ig) Except as provided in sub : (lm), (It), (It) or (1w), the
department may not issue an air pollution control permit for the
construction or modification of a medical waste incinerator or an
initial license under s: 144 44 (4) for a medical waste inciner ator .

(1m) Subsection (lg) does not apply to the issuance of a
license under s . . 144. 44 (4) for ash management for a medical
waste incinerator that is : operating on May 14, 1992, or has an air
pollution control permit on May 14, 1992 .

(1 r) Subsection (lg) does not apply to the issuance of an air
pollution control permit or a license under s 144 44 (4) for the
construction or modifi cation of' a medical waste incinerator by one
or ' more hospitals, as defined in s 50 33 (2), clinics, as defined in
s . 159 . 07 (7) (c) L. a , or nursing homes, as defined in s . 50 01 (3),
if all of' the following apply : '

(a) The construction or ' modification is designed to treat medi-
cal waste generated by one or more hospitals, clinics or nursing
homes that are identified in the application for the air pollution
control permit or- the license under s . 144: 44 (4) and that are
located in the county in which the medical waste incinerator is
located or in an adjacent county in this state ..

(b) If the air pollution control permit is for modification of 'a
medical waste incinerator ; the modification does not expand the
capacity of the medical waste incinerator, except that if the modi-
fled medical Waste incinerator replaces one or more other medical
waste incinerators that are in operation on May 14, 1992, and that
are used by the hospitals ; nursing homes or clinics identifi ed in the
application for the air pollution control permit, the modif ication
may increase the capacity of the medical waste incinerator that is
proposed to be modified by no more than the capacity of ' the medi-
cal waste incinerators that it replaces .

(c) If the air' pollution control permit is for constr uction of 'a
medical waste incinerator; the proposed medical waste incinerator
replaces one or more medical waste incinerators that are in opera-
tion on May 14, 1992 ; and that are used by the hospitals, nursing
homes or clinics identif ied in the application for the air pollution
control permit and the , proposed medical waste incinerator does
not have a :greater , capacity than the medical waste incinerators
that, it replaces

(it) 'Subsection (I g) does not apply to the issuance of an air
pollution control permit or a license under' s . 144 44 (4) for the

s. 227 42 (1) or who submitted comments in the public comment
process under' s . . 144 . 3925 (4) or (5) may seek review under, sub..
(1) of any permit, part of a permit, order, decision or determination
by the department under ss. 144 391 to 144. 401 .

(3) MINING HEARING Subsections (1) and (2) do not apply if '
a hear i ng on the matter is conducted as a part of 'a hearing under '
s . 144 .. 836 . .

(4) REVIEW OF DEPARTMENT DETERMINATIONS An air pollution
control permit ; part of an air pollution control permit or deteimi-
nati on by the department under ss . 144 391 to 144:.401 is not sub-
ject to review in any civil or criminal enforcement action for a
violation of'' ss :' 144,30 to 144 . .426.. This subsection does not
restri ct the ability of 'a person to challenge an administrative rule
as provided in s. 227,40 (2) .

History : 1979 c . . 34, 221 ; 1985 a 182 s , 57 ; 1991 a 302 .

144.404 Machinery use . The department may not require
the use of machinery, devices or equipment from a particular sup-
plier or produced by a particular- manufacturer, if the required per-
for i nance standards may be met by machinery, dev ices or equip-
ment otherwise available.

History : 1979 c 34; 1987 a 27; Stars 198' 1 s. 144 .404

144.405 Gasoline vapor recovery. (1) DEFINITIONS In
this section :

(a) "Gasoline dispensing facility" means a place where gaso-
line is dispensed to motor vehicle gasoline tanks from stationary
storage tanks

(b) "Retail station" means a gasoline dispensing facility where
gasoline is sold at retail

(c) "Vapor control system" means a system that gathers , vapors
of' ot ganiacompounds, including gasoline and benzene, released
during the operation of ' transfer, storage or processing equipment
and processes the vapors to prevent their emission into the atmo-
sphere

(3) RULES . (a) The department shall promulgate rules, based
on requirements under 42 USC 7511 a, that require the owner oz'
operator of a retaill station that is located in an ozone nonattain-
ment area with a classification under 42 USC 7511(a) of moderate
or worse to installl and operate a vapor control systemm that is
approved by the department on the equipment that is used to dis-
pense gasoline to a motor vehicle gasoline tank or other fuel tank .

(b) The department shall establish vapor recovery efficiency
standards for vapor control systems approved under par . (a) . The
department shall use nationally recognized methods to determine
the vapor recovery efficiency of vapor control systems .

(4) IMPLEMENTATION OF REQUIREMENTS . (a) The T111CS pT 'O1TlU1-
gated under sub. (3) shall have an effective date of November 15,
1992 . . The rules shall apply the requirements under sub . (3) begin-
ning on November 15, 1993, except that the requirements under
sub . (3) shall apply beginning on May 15 ; 1993, to retail stations
the construction of which begins after November 15, 1990 . .

(b) The department may not require the owner or operator of
a retail station that is located in this state to install or ' operate a
vapor control system for , gasoline dispensing equipment before
November 15, 1993, or, if construction of' the retail station begins
after November- 15, 1990, before May 15; 1993 . .

(5) 6R ANTS (a) The department shall develop, implement
and administer a program to provide financial assistance to the
owner of operator of a retail station . . Only the following costs are
eligible for reimbursement under the program : .'

1 . Costs directly incurred after August 15, 1991, for the
design, acquisition and installation of' a vapor control system nec-
essary for the owner oz operator to comply with the requirements
under sub. (3) on those portions of a retail station located in an
ozone nonattainment area with a" classification under 42 USC
7511 (a) of moderate or worse that relate to a stationary storage
tank installed on or before August 15, 1991, or on those portions
of a retail station located in an ozonee nonattainment area with a
classification under 42 USC 7511 (a) of moderate or worse that
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require that necessary corrective measures be taken within a rea-
sonable period of time, not to exceed 60 days . .

(c) If' the county fails to take such necessary co r rective action
within the time required, the department shall administer within
such county all of the regulatory provisions of ss 144 30 to
144,426, Such air pollution control program shall supersede all
county air pollution regulations, ordinances and requirements in
the affected jurisdiction

(5) Any county in which the department administers its air
pollution control program under sub (4) may, with the approval
of' the department, resume a county air pollution control program
which meets the requirements of sub (1) .

(6) Nothing in ss 144 . 30 to 144 . 426 supersedes the jurisdic-
tion of any county air pollution control program in operation on
July 26, 1967, but any such program shall meet all requirements
of ss . 144 . 30 to ' 144 .426 for a' county air pollution control pro-
gram. ~ Any approval, required from the department ; shall be
deemed granted unless the department takes specific action to the
contrary.

History: 1 973 c , 90 ; 1979 c 34 s 21-02(39) (g)

144.42 Motor vehicle emissions limitations ; inspec-
tions . _ (1 _) DEFtNinorrs " As used int6is section, unless the con-
text requires otherwise :

(a) "Federal acY ' means the federal clean air act, 42 USC 7401
et seq , and 'regulations issued by the federal environmental
protection agency under that act

(b) "Motor vehicle" has the meaning designated under s . .
340 011(.351),

(2) Litvtiratiotvs The department shall adopt rules specifying
emissions limitations for all motor vehicles not exempted under
sub (5) The limitations may be different for each , size, type andd
year of' vehicle engine affected and may notbe more stringent than
those required by federal law at the time of' the vehicle's, manuf 'ac-
tuie The limitations shall be adopted and , periodically revised
upon considerati on of the follow ing factors :

(a) The emissions reductions necessary to achieve federally
mandated ambient air quality standards by any deadline estab-
lished by the federal act and to maintain : those standards after any
deadline established by the federal act .

(b) The ;emzssions levels attainable by reasonable preventive
maintenance practices

_relating to installed emission control
equipment :and devices for each model year, size, and type ofinotor
vehicle affected .

(c) The requirements for eligibility for a manufacturer's war -
ranty under section 7541 (b) of the federal act .. .

(d) Thee requirements of the federal act .
(3) CouNims WHERE INSPECTIONS REQUIRED If th 0 d0p8itrilerit

finds that air quality within : a county will not meet one or . more
applicable.e pri mary or secondary ambient air quality standards by
any deadline established by the ,federal, act, or that these standards
will not be maintained in the county after any deadline established
by the federal act and that inspection of emissions from motor
vehicles in any part of the county is required by federal law to
attain or maintain these standards, the department shall certify this
finding to the department of transportation :

(4) Tsx[vt irrarioty If the department finds that air quality
within a county specified : in a certification under :- sub .. (3) has
attained all applicable ambient air quality standards and that these
standards will be maintained in the county or that control of motor
vehicle emissions is no longer required by federal law for attain-
ment and maintenance of these standards, the department shall
notify the department of transportation that the county is with-
drawn from the certification under sub . (3) .

(5) EXEMPTIONS Emissions - limitations promulgated under
sub . (2) do not apply to the following motor vehicles :

(a) A motor vehicle of a model year of 1967 or earlier.r

construction of a medical waste incinerator in a 4th' class city if all
of the following apply :

(a) The air pollution control permit for the proposed medical
waste incinerator replaces an air pollution control permit that was
issued .d by the department before May 14, 1992, for- a medicall
waste incinerator that was proposed to be constructed at the same
location but that has not been constructed before April 28, 1994 ..

(b) The proposed medical waste incinerator does not have a
greater capacity than the medical waste incinerator that it replaces,

(c) The air pollution control permit for the proposed medical
waste incinerator contains: an emission limit for each air contami-
nant covered by the`air pollution control permit that is lower than
the emission limit for that art contaminant in the air pollution con-
trol permit that is being replaced :

(1 w) Subsection. (I g) does not apply to the issuance of an air
pollution control permit or `a license under s : 144;44 (4) for the
modification of a medical waste incinerator in operation on :May
14, 1992, if the modification is designed to allow the medical
waste incinerator to achieve compliance with the federal clean air_
act or-, the department's rules concerning the emission of hazard-
ous air contaminants and does not expand the medical waste incin-
etator's capacity .

(2) This section does not apply after July 1, 1998.
History : 1991 a, 300 ; 1993 a 295 .

144 .41 Local a ir pollution control programs .
(1) After consultation with incorporated units of local govern-
ment, any county may establish and thereafter administer within
its jurisdiction, including incorporated areas, an air pollution con-
trol program which :
' (a) Provides by ordinance for requirements compatible with,
oc,stiiefer or more extensive than those imposed by ss . 144 .30 to
144,426 and rules issued thereunder Such ordinances shall super-
sede any ezistinglocal ordinances ;

(b) Provides for the countywide enforcement of such require-
menu by appropriate administrative and judicial process ;

(c) Provides for administrative organization, staff' and finan-
cial and other resources necessaryto effectively and efficiently
carry out its program;

(d) May authorize municipalities to participate in the adminis-
tration and enforcement of air pollution programs ; and

(e) Is approved by, the, department as adequate to meet the
requirements of ss 144 .30 to 144 426 and any applicable rules
pursuant thereto

(2) Any county may consult with regional planning commis-
signs and may administer all oz paitof'its air pollution control pro-
gram m in cooperation with one or.more other counties or municipal-
ities . Performance by or on behalf of a county pursuant to such
cooperative undertaking shall be considered to be performance by
the county for purposes of this section

(3) If' the department `-finds that the location, character, or
extent of particular concentrations of population, air contaminant
sources, the geographic, topographic or meteorological consider'- .
ations, or any combinations thereof, are such as to make impracti-
cable the maintenance of appropriate levels of air quality without
2r air poll t;- rnnt,n ] ~~nUOra1T1 the iiPlnarYmPnt may
determine the boundaries within which such program is necessary
and require it

(4) (a) If the department has reason to believe that a program
in force pursuant to this section is inadequate to prevent and con-
trol air pollution in the jurisdiction to which such program relates,
or that such program is being administered in amanner inconsist-
ent with the requirements of ss 144 :30 to 144 426, the department
shall, on due notice, conduct a hearing on the matter. . : .

(b) If'; after such hearing, the department determines that a pro-
gram is inadequate to prevent and control air pollution in the
county to which such program relates, or that such program is not
accomplishing the purposes of ss. 144 30 to .144.:426, it shall
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144 .422 Recovery of ozone-depleting refrigerants .
(1) DEFINITION In this section, "ozone-depleting refrigerant"
has the meaning given in s . 100 45 (1) (d)

(2) SALVAGING REFRIGERATION EQUIPMENT After' June 30,
1992, except as provided in sub . . (2m), no person, including a state
agency, as defined in s . 234 75 (10) ; may perform salvaging or dis-
mantling of mechanical vapor compression refrigeration equip-
ment in the course of which ozone-depleting refrigerant is or may
be released or removed unlesss the person certifies all of the f'ol-,
lowing to the department :

(a) That the person uses equipment that is approved by the
department to transfer ozone-depleting refrigerant from mechani-
cal vapor compression refrigeration equipment into storage tankss
whenever it performs those activities .

(b) That the individuals who use the equipment under par . (a)
have, or are under the super vision of individuals who have, ; thee
qualifications established under sub :. (3) (a) 1 .

(2m) SCRAP METAL PROCESSORS (a) In this subsection, "scrap
metal processor" has the meaning given in s 84 . .31'(2) (h)

(c) After June 30, 1992, except as provided in par . (d), any per-
son who sells, gives or transports mechanical vapor compression
refrigeration equipment to a scrap metal processor shall do all of'
the following : `

1 . Transfer ozone-depleting refrigerant from the mechanical
vapor,GOmpressionrefiigeration .equipment into a .storage tank as
provided in sub (2),(a) and (b) or obtain and possess documenta-
tiop that another person performed that tian"sfer`

Provide documentation to the scrap metal processor that it
has complied with subd. 1 .

(d) Paragraph (c) does not apply to a person who sells, gives
or transports mechanical vapor compression refzigeration,equip-
meet to a scrap metal processor thatt agrees in writing to transfer
the ozone-depleting refrigerant into a,stocage tank as provided in
sub, (2),(a) and (b),.

(2r) RELEASE. (a) During the salvaging, dismantling or trans-
porting porting of mechanical vapor compression refrigeration equip-
ment, no person may knowingly or negligently, release ozone-
depleting refrigerant to the environment, except for minimal
releasess that occur as a result of efforts to transfer ozone-depleting
refrigerant into storage tanks,

(am) No person may knowingly or negligently release from a
storage tank to the environment ozone-depleting refrigerant that
was'removed duringthe salvaging, dismantling or transporting of
mechanical vapor compression refrigeration equipment, except
that this paragraph does not apply to minimal releases that occur
as a result of efforts to transfer ozone-depleting refrigerant into
rriechanical_ vapor compression 11 refrigeration equipment or otherr
storage tanks. "

(b) Any person who transports, for purposes of salSaging or
dismantling, mechanical vapor compression refrigeration equip-
ment that contains ozone-depleting refrigerant shall certify tothe
department that it complies with pal . (a) except that this para-
graph does not apply to an individualwho transports his or her per-
sonal mechanical vapor compression refrigeration equipment ..

(3) DErA[ziMErrr DUTIES The department shall do all of the
following :

(a) Promulgate rules for' the administration of this section
including establishingg all of the following :

1, Qualifications, which may include training or certification
requirements, for individuals who use equipment to transfer
ozone-depleting refrigerant, from mechanical vapor compression
refrigeration, equipment into storage tanks,

2. Fees to cover- the cost of administering subs (2), (2m) and
(2r) (b) :

(b) Approve equipment for the transfer of ozone-depleting
refrigerant from mechanical vapor compression refrigeration
equipment into storage tanks.

(b) A motor vehicle registered at a gross weight exceeding
8,000 pounds..
NOTE:. Par. (b ) is re pealeddand recreated eff, 7-1-95 by 1993 Wis. Act 288 to

read :
( b) A motor vehi c l e with a gross ve hicl e we i ght rating exceedin g 14,000

pounds, as det e rmined by the manufacturer of th e vehicle.
(c) A motor vehicle exempt from registration under s . 341 ..05,

except that a motor vehicle owned by the United States is not
exempt unless it comess under par . (a), (b), (d), (e), (f), (g) or (h)..

(d) A motor- vehicle powered by diesel fuel :
(e) A new motor' vehicle not previously registered in any state . .
(f) A motor vehicle for, which inspection, in the judgment of

the department, is not a cost effective method for attaining and
maintaining air quality

(g) A moped as defined in s340.01 (29m),
(h) A motorcycle as defzned .in s : 340 .01 (32).

. (6) TAMPERING WITH POLLUTION CONTROL SYSTEM OR MECHA-
NISM, (a) Definitions As used in this subsection :

1 . "Air pollution control equipment" means any equipment
or feature which constitutes an operational element of the air
pollution control system or mechanism of `a motor vehicle, .

3 "Tamper" means to dismantle, to remove without replacing
with an identical or comparable tested replacement device or to
cause to be inoperative any air pollution control equipment .

(b) Prohibition. Except as permitted or authorized by rule of
the department, no person may fail to`maintain in good working
order or may tamper with air pollution control equipment .. `

(c) Ineligibility for motor vehicle registration . 'Except as per-
mitted or authorized by rule of'the department, ifany person tam-
pets with the air pollution control equipment of a motor vehicle,
that vehicle is ineligible for inotor vehicle registration until the air
pollution control equipment is replaced, repaired or restored to
good working order:
' (d) Suspension or cancellation of motor vehicle registration

Except as permitted or authorized by rule of'the department, if the
owner of a motor vehicle tampers with or causes or knowingly
permits any person to tamper with the air pollution control equip-
merit ; the motor vehicle registration for that vehicle may be sus-
pended or, canceled inaddition to any other penalty provided by
law

(e) Rule making . The department shall promulgate rules that
specify the requirements for the inspection of motor vehicles for
the occurrence oftampering with air pollution control equipment .

Hi story : ] 971 c 164 s 81 ; 19'77 a 29 s. 1654 (7) (b) ; 1979 c 34 s 2102 (39) (g);
1979 c 274; 1981 c 390 ; 1983 a 243 ; 1987 a 27 ; 1991 a, 39 ; 1993 a 288 . .

144 .421 Emission of ozone=depleting substances .
(1) DEFINITION . In this section, "class I substance" has the mean-
ing given in 42 USC 7671' (3) .

(2) MEDICAL STERILIZERS ` (a) The department shall evaluate
the progress toward eliminating the use of class I substances in
medical sterilizers The department shall complete the evaluation
no later than August 1, 1994 :

(b) Based on the results of the evaluation under par . (a), the
department: shall' promulgate a rule that prohibits the use of class
I substances in medical sterilizers or, if' no adequate substitute for
class I substances is available, requires persons who operate medi-
cal sterilizers that'use class I substances to achieve the lowest
achievable emission late for class I substances .

(3) SOLVENTS The department shall advise persons who use
class' I substances as solvents on ways to eliminate that use .

(4) CITATIONS The department may follow the procedures for
the issuance of 'a citation under ss. 23 .50 to 23 .99 to collect a for-
feiture for a violation of sub . (2)

(5) PENALTI ES Any person who violates sub . . (2) shall be
required to forfeit not less than $250 nor more than $1,000 Each
day of'violation constitutes a separate offense

Hi s to ry: 1993 a 243'.
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ance, modification or setting aside of orders set forth in sub . . (1)
shall apply.

History : 1 9179 c. ;3 4 .ss .983m, 2 10 2 (39) (g); 1 979 c. 1 76; Stats 1979 s 144

144.426 Penalties for violations relating to air pollu-
tion . (1) Except as provided in s .. 144 .421(5) or 144 .422 (4), any
person who violates ss : 144 .30 to 144 .426 or any rule promul-
gated, any permit issued or any special order issued under those
sections shall forfeit not less than $10 or more than $25,000 for
each violation Each day of continued violation is a separate
offense .

(2) (a) Except as provided in -par . . (b), any person who inten=
tionally commits an act that violates, or fails to perform an act
required by, ss : 144 .30 to 144 .426; except s . 144 .422, or any rule
promulgated, any permit issued or any special order issued under
those sections, except s 144 422, shall be fined not more than
$25,000 per day of violation or imprisoned for not more than 6
months or' both

(b) If the conviction under paaz : (a) is for a violation committed
after another conviction under par (a), the person shall be fined
not more than $50,000 pet day of violation or imprisoned for not
more than 2 years or both .

History : 1 979 c? 3 4; 1 989 a, 28 4, 289 ; 1 993 a 243,

SUBCHAPTER IV

SOLID WASTE, HAZARDOUS WASTE AND REFUSE

144 .43 Solid waste; definitions. As used in ss, 144.43
to 144:.47 unless the context requires otherwise :

(1) "Affected municipality" means :
(a) A town, city, village or county in which all or a portion of

a solid waste disposal facility or a hazardous waste facility is or
is proposed to be located; and

(b) A town, city, village or county whose boundary is within
1,200 feet of'that portion of'the facility designated by the applicant
for the disposal of'solid waste or the treatment, storage or disposal
of hazardous waste in the feasibility report under s . 144,44 (2),
excluding buffers and similar areas .

(1 m) "Closing" means the time at which a solid or hazardous
waste facility ceasess to accept wastes, and includes those actions
taken by the owner or operator' to prepare the facility for long-
term care and to make it suitable for' other' uses . :

(2) "Hazardous waste" means any solid waste identified by
the department as hazardous under s .. 144 . .62 .(2) (b) .

(2d) "Hazardous waste disposal" has the meaning specified
for disposal under s . 144 .61 (3) .

(2h) , "Hazardous, waste facility" has the meaning specified
under s . 144,61 (5m),

(2p) "Hazardous waste storage" has the meaning specified for
storage under s' . 144 61 (10) .

(2t) "Hazardous waste treatment" has the meaning specified
for treatment under s 144 . .b1 (13) .

(2w) "Landfill" means a solid waste facility for solid waste
disposal .

`'41 °°T ,pna f_P_rm care" means the routine care; ma i ntenance
and monitoring of ``a solid of hazardous waste facility following
closing of'the facility .

(3m) ' "Municipal waste landfill" means a solid waste disposal
facility that is not one of the following.'

(a) A solid waste disposal facility designed exclusively for the
disposal of waste generated by a pulp mill, paper mill, foundry,
prospecting or mining operation, electric or process steam gener-
ating facility or, demolition activity. .

(b) A hazardous waste disposal facility .
(4) "Refuse" means combustible and noncombustible tub-

bish,including, but not limited to, paper', wood, metal, glass, cloth
and products thereof ; litter and street rubbish, ashes ; and lumber,

(3e) DEPnx'rM&rrr rowExs. The department may promulgate
rules providing that any poction'of'sub (2) (2m) or (2r) applies
with respect to a' substance used as a substitute for an ozone
depleting substance

(3m) Crrnnorrs The department may follow the procedures
for the issuance of 'a citation under ss . 23 50 to 23 99 to collect a
forfeiture for a violation of'sub . (2), (2m) (c), or (2r) .

(4) PENALTIES (a) . Any person who violates sub : (2) shall be
required to forfeit not less than $100 nor more than $1,000 .. Each
act of salvaging or dismantling in violation of sub .. (2) constitutes
a violation

(b) Any person who violates sub (2m) (c) shall be required to
forfeit not less than $100 nor' more than $1,000 Each sale ; giving
or transporting in violation of sub .. (2m) (c), constitutes a violation

(c) Any person who violates sub . (2r) shall be required to for-
feitnot less than $100 nor more than $1,000 Each release in viola-
tion of sub . . (2r) constitutes aviolation ::

Histor y : 1989 a . 284; 1991 a 97 ; 1993 a 243 ..

144 :423 Violations: enforcement. (1) (a) If thedepart-
ment-has reason to believe that a violation of ss . 144 30 to 144 4126
of- 144,96 or any rule promulgated or special order, plan approval
or permit issued under those sections hass occurred, it may :

1 Cause written notice to be served upon the alleged violator
The notice shall specify the alleged violation ; and contain the find•-
ings of'fact on which the charge of violation is based .. The notice
may include an order that necessary corrective action be taken
within a `reasonable time . This order shall become effective
unless, no later than 30 days after' the date the notice and order' are
served, the person named in the notice and'oder, requests in writ-
in g a hearing before the department ; Upon such request, the
department shall after due notice hold a hearing . . Instead of an
order; the department may require that the alleged violator appear
before: the department for a hearing at a time and place specified
in the notice and answer the charges complained of; or

2 Initiate action under s 144 .422 (4) or 144.426
(b) Ifafter such hearing the department finds that a violation

has occurred, it shall affirm or--modif'y its order previously issued,
of issue an app oprYate order' for the prevention, abatement or con-
trol of the problems involved or for the taking of such other correc-
tive action as may be appropriate • If the department finds that no
violation has occurred, it shall rescind its order, Any order issued
aspart of a notice or after' hearing may prescribe one or more dates
by which necessary action shall be taken in preventing, abating or
controlling the violation ; ,

(2) The notice under sub (1) (a) 1 for- an alleged violation of
rules promulgated under, s 144 405 (3) may include a tag or other
notice placed on the dispensing equipment that is alleged to be in
violation of rules promulgated under s 144 .405 .(3) ..

History : 1971 c 125•s;522(2);1977c.3'7'7 ;1979c 34s 980h ; 1979c 221 s 2202
(39} ; Stars 9979 s 144.423 ; 1989 a 284; 1991 a 39

144 .424 Emergency procedure . (1) If' the secretary
finds that :a generalized condition of air pollution exists and that
it'cieates`an emergency requiring immediate action to protect
human health or safety, he or she, shall order` persons causing or
contributing to the air pollution to reduce or discontinue immedi-
afelythe emission of aircontamnants, and such order shall fix a
place and-time, not later than 24 hours thereafter-, for a hearing to
be held before the department Not more than 24 hours after the
commencement of such hearing, and without adjournment
thereof ; the natural resources board shall affirm, modify or set
`aside-the . order of'the secretary

(2) In the absence of a generalized condition of air pollution
of the type referred to in sub (1), if the secretaryy finds that emis-
s ons from the operation of one or more air contaminant sources
is causing 'imminent danger' to human health or safety, he or she
may order the persons responsible for the operations in question
to reduce or discontinue emissions immediately, without regard to
s-144,423 . in such event, the requirements for' hearing and affil m-
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(a) Hold hearings relating to any aspect of 'the administration
of ss 144 to 144 47 and, in connection therewith, compel the
attendance of witnessess and the production of evidence ..

(b) Issue orders to effectuate the purposes of ss. 144 ..43 to
144 .47 and enforce the same by all appropriate administrative and
,judiciall proceedings . .

(c) Secure necessary scientific, technical, administrative and
operational services ; including laboratory f'acilities ;by contract or-
otherwise

(d) Advise, consult, contract and cooperate with other agen-
cies of the state, local governments, industries, other states, inter-
state or interlocal agencies, and the federal government, and with
interested persons or groups,

(e) Inspect solid waste facility construction projects to deter-
mine compliance with ss . 144 .43 to 144 47 and rules promulgated
and licenses issued under those sections .

Hi s tory : 1979 c 34 ; 1987 a 27; 1989 a 335.

144.432 Federal aid. Subdivisions of'this state and inter-
local agencies may make application for-, receive, administer and
expend any federal aid for the development and administration of
programs related to solid waste facilities' .if first submitted to and
approved by the department .. The department shall approve any
such application ifit is consistent with the purposes of ss . 144 43
to 144 47 and any other applicable requirements of law .
Histo ry : 1979 a 34; 1981 c 374 s ; 148

1.44 .433 Confidentiality of records, . . (1) RECORDS
Except as provided . under sub . (2), any records or other informa-
tion furnished to or, obtained by the department in the administra-
tion of'ss . 144 .43 to 144 47 and 144 .96 are public records subject
to s; 19 . .21 .

(2) CONFIDENTIAL RECORDS (a) Application 1, An owner or
operator of a solid waste facility may seek confidential treatment
of any records or other information furnished to or obtained by the
department in the administration of ss . 144.43 to 144.47 and
144..96 .

2 A licensed hauler who transports solid waste to a facility
listed ins . 144 453 (1) may seek confidential treatment of infor-
mation submitted under s . 144 .453 (1) (d)

(b) Standards for granting confidential status . Except as pro-
vided under par (c), the department shall grant confidential status
for any records or information received by the department and cer-
tified by the owner or operator of'the solid waste facility or by the
licensed hauler' as relating to production or sales figures or to pro-
cesses or production unique to the owner, or operator of the solid
waste facility or which would tend to adversely affect the competi-
tive position of'the owner or operator if made public .

(c) Emission data;, analyses and summaries, The department
may not grant confidential status for emission data ` Nothing' in
this subsection prevents the department from using records and
other information in compiling or publishing analyses or summa-
ries relating to the general condition of the environment if the
analyses or summaries do not identify a specific owner of operator
of the analyses or summaries do not reveal records or other infor=mation granted confidential status

.
(d) Use of confidential records . Except as provided under par

(c) and this paragraph, the department or the department of justice
may use records and other information granted confidential status
under this subsection only in the administration and enforcement
of'ss 144 .43 to 14447 and 144.96 The department or the depart-
ment of justice may release for general distribution records . and
other information granted confidential status under this subsec-
tion if the owner or operatorr expressly agrees to the release, The
department or the department of justice may release on a limited
basis records and other information, granted confidential status
under this subsection if'the department or the department of',jus-
tice is directed to take this action by a judge or hearing examiner
under an order which protects the confidentiality of the records or

concrete and other debris resulting from the construction or demo-
lition of' stcuctures .

(4g) `Resource conservation and recovery ' act" means the
federall resource conservation and recovery : act, 42 USC 6901 to
6991i, 'as amended on November 8, 1984

(4r) "Solid waste disposal?' means the discharge, deposit,
injection, dumping or placingg of any solid waste into or on any
land or water This , term does, not include the transportation, stor-
age or treatment of solid waste.

(5) "Solid waste facility" means a facility for ' solid waste treat-
ment; solid waste storage or solid waste disposal, and includes
commercial, , industri al, municipal, state and federal establish-
ments or operations such as, without limitation because of enu-
meration, sanitary landfills, dumps, land disposal sites, incinera-
tors, transfer stations, storage facilities; : collection and
transportation services and processing, treatment and recovery
facilities, This term includes the land where the facility is located
This term : does not includee a facility for the processing of scrap
iron, steel or nonferrous metal using large machines to produce a
principal product of scrap metal for sale or use foY ?remelting pur-
poses . This term does not include a facility which uses large
machines to sort, grade, compact or bale clean wastepaper, f ibers
or plastics, not mixed with other solid waste, for sale or use for
recycling purposes .. This term doess not include an auto junk yard
or scrap metal salvage yard ..

(6) "Solid waste management" means planning, organizing,
financing, and implementing programs to effect the reduction,
storage, , collection,, transporting, processing, reuse, recycling,
composting, energy recovery fromm or final' disposal of solid
wastes in a sanitary, nuisance-free manner . .

(7) "Solid waste management plan" means a plan prepared to
provide, fot' solid waste management ..

(7g) "Solid waste storage" means the holding of sol i d waste
fora temporary period, at the end of which period the solid waste
is to be treated or disposed .

(7r) "Solid waste treatment" means any method, technique or
process which is designed to change the physical, chemi cal or bio-
logical character or composition of solid waste : ". `Treatment"
includes incineration .

(8) "Termination" means the final actionss taken by an owner
or operator of a '- solid or hazardous waste facility . when formal
responsibilities for long-term care .cease

History : ] 9'79 c 34 ss , 978k, 984rd ; 1981 c 374 ss 20 to 27, 148 ; 1983 a., 425,
42b ; 1987 a 384; 1989 a 335 .. `

Violation of rules promulgated under 144.43' and 14444 does not give rise to pri-
vate right of action Fo r tier v . Flambeau Plastics, 164 W (2d) 639,476 'NW (2d) 593
(Ct. App.. 1991)

144.431 - Solid waste; powers and duties . (1) The
department sha1L•

(a) Promulgate rules implementing and consistent w i th ss
.144. 433 to 144 .47 . .

(b) Encourage voluntary cooperation by persons and affected
groups to , achieve thee purposes of ss. 144 43 to 144 4,7 :

(c) Encourage local units of government to handle solid waste
disposal problems within their respective ,judsdictions and on a
regional basis, and provide technical and consul tative assistance
for that purpose

(d) Collect and disseminate information and conduct educa-
tional and training programs relating to the purposes of' ss 144 . 43
to 144 . 47

(e) Organize a comprehensive and integrated program to
enhance the quality, management and p rotection of' the state's land
and water resources:

(f) Provide technical assistancee for the closure of a solid waste
disposal facility that is a nonapproved facility, as defined in s .

(2) The department may ::
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other information . The department or the depa rtment of',justice
may release to the 'USS . environmental p r otection agency, or its
authori zed representative, records and other info r mation granted
confidential status under this subsection i f the department or the
department of ', justice includes in each release of records or other
information- a request to the US envi ronmental protection
agency, or- its authori zed representative, to protect the confidenti-
ality of the records or other information

History : 1 979 c . 34; 1979 c 221 s 2202 (39); -19811 c < 374 ; 19877 a 384 ; 1989 a .
335 .

144.434 Inspections . Any officer, employe or authorized
representative of"the department may enter and inspect any prop-
eity, premises 'or place on or at which a solid waste facility is
located or is being constructed or installed, or inspect any record
relating to solid waste management of any person who generates,
transports, treats, stores or disposes of solid waste, at any reason-
able time for the purpose of ascertaining the state of compliance
with ss 144,43 to 144 .47 and rules promulgated under those sec-
tions. No person may refuse entry or access to any officer,
employe or authorized representative of the department who
requests entry for purposes of ' inspection, and who presents appro-
pi i ate credentials No person may obstruct, hamper or interfere
with any such inspection. The department, if requested, shall fur-
nish to the owner' or oper ator of the premises a report setting forth
all facts found which relate to compliance status .

History: 19' 79 c . 34 ; 1981 c 374 s. . 148 ; 1981 a 384 ; 1 993 a 491 .

144.435 Solid waste management standards .
(1) The department shall promulgate rules establishing minimum
standards for the location, design, construction, sanitation, opera-
tion, monitoring and maintenance of solid waste facilities . Fol-
lowing a public hearing, the depar tment shall promulgate rules
relating to the operation and maintenance of solid waste facilities
as it deems necessary to ensure compliance and consistency with
the purposes of and standards established under the resource con-
nervation and recovery act, except that the rules relating to open
burning shall be consistent ' with s . 144 .436. The rules promul-
gated under this subsection shall conform to the rules promulgated
under sub : (2) ..

(2) ; With the advice and comment ofthe metallic mining coun-
cil, the department shall promulgate rules for the identification
and regulation of metallic mining wastes .. The rules promulgated
to identify metallic mining wastes and to regulate the location,
design, construction, operation and maintenance of facilities for
the disposal of metallic mining wastes shall be in accordance with
any or all of the provisions under this chapter and chs . 30 and 147 . .
The rules shall take into consideration the special requirements of
metallic: mining operations in the location, design, construction,
operation and maintenance of facilities for the disposal of metallic
mining wastes as well as any special environmental concerns that
will arise as a result of' the disposal of metallic mining wastes .. In
promulgating the rules, the department shall give consideration to
research, studies, data anti recommendations of the U S environ-
mental protection agency on the subject of metallicc mining wastes
arising from the agency's efforts to implement the r esource con-
servation and recovery act ,

(3) (a) The department shall, by r ule, establish a program for
the certification of persons participating in or responsible for the
operation of solid waste disposal facilities The department shall
do all o#' the following :

1 Identify those persons oz positions involvedin the opera-
tion of a solid waste disposal facility who are required to obtain
certification

.2, Establish the requirements for and term of initial certif ica-
tion and requirements - for recertification upon expiration of that
term ' At a minimum, the department shall require applicants to
complete a program of ' training 'and pass an examination in order
to receive initial certification .

3, Establish different levels of certification and requirements
for certification for different sizes or types of facilities, as the
department determines is appropriate . .

4 . Impose fees for the operator training and certification pro-
gram: _

5. Require that there be one or more certified operators on the
site of a solid waste disposal facility, except for a facility designed
for the disposal of' high-volume industrial waste, as defined ins .
144 44 (7) (a) 1 , at all times during the facility's hours of opera-
tion

(b) ' The department may not apply the requirements estab-
lished under par. (a) to a nonapproved facility, as defined in s .
144 ,441 '(1) (c), until January 1, ' 1992

(c) The training required under par . (a) 2 , may be conducted
by thee department or by another person with the approval of the
department .

(d) The department may suspend or revoke a solid waste
disposal facility's operating license if' persons at the facility fail to
obtain certification required under par .' (a)1 orforf'a'ilure to have
a certified operator on the site as requiredunder par. (a) 5 .

(e) The department may suspend or revoke an operator's certi-
fication for failure to comply with ss 144. 43 to 144 ..47, rules pro-
mulgated under- those sections of conditions of operation made
applicable to a solid waste disposal facility by the department ..

(4) (a) No per son engaged in the construction, operation or
maintenance of 'a solid waste disposal facili ty or hazardous waste
disposal facility may dismiss, discipline, demote, transfer, repri-
mand, harass, reduce the pay of ; discriminate against or ' otherwise
retaliate against any employe, or threaten to take any of those
actions, : because the employe reported to any supervisor,
appointingg authority, law enforcement official, member of the
governing body ofthe local governmental unit in which the solid
waste disposal facility or hazardous waste disposal facility is
located ,ot • the department any information gained by the employe
which the employe reasonably believes demonstrates a violation
of ss . 144 43 to 144,47 or rules pFomulgated under those sections,

(b) Paragraph (a) does not restri ct the right of an employer to
take appropr i atee disciplinary action against an employe who
knowingly makes an untrue statement or discloses information
the disclosure of which is expressly prohibited by state or federal
law, _ _

(c) 1 Any .employe who believes that his - or her ri ghts under
par.; (a) have been violated may, within 30 days after the violation
occurs or the employe obtains knowledge ofthe violation, which-
ever is later, file a written complaint with the department specify-
ing the naturee ofthe retaliatory action or threat of retaliatory action
and requesting relief The department shall investigate the com-
plaint and shall ; determine whether there, is probable cause to
believe that a violation of'pat, (a) has occurred If the department
finds that probable cause exists,,- it shall attempt to resolve the
complaint by conference, conciliation or persuasion . If' the com-
plaint is not resolved, the department shalll proceed with notice
and a 'contested case hearing on the complaint as provided in ch
227 The hea ting shall be held within 60 days after receipt ofthe
complaint by the department; unless the parties to the proceeding
agree otherwise . .

2 The department shall issue its decision and order on the
complaint within 30 days after the hearing If the department finds
that a violation of par - (a); has occurred, it may order the employer
to take action to remedy the effects of the violation, including rein-
stating the employe, providing back pay to the employe or taking
disciplinary action against employes responsible for the violation .

(d) This subsection does not limit other protections or reme-
dies eavailable to an employe, including those granted by ordi-
nance, statute, rule, contract or collective bargaining agreement . .

History: 19'75 c : 83 ;1977 c. 377; 1999' c. 34ss 9841b, 2102 (39) (g) ; Stars . 1979
s . 144. .435 ; 1981 c 86 s 71 ; 1981 C174; 1983 a , 410; 1989 a 335 ; 1991 a 32 .
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144 .438 Exemption for certain alcohol fuel produc-
tion systems. (1) DEFINITIONS As used in this section :

(a) "Distillate waste product" means solid, semisolid or liquid
by-products or wastes from the distillation or functionally equiva-
lent process of an alcohol fuel production system, -

(b) "Environmentally sound storage facility" means a facility,
including a holding lagoon, which is used to store distillatee waste
products so that no waste products from the facility enter or leach
into the waters of'the state . .

(c) "Private alcohol fuel production system" means an alcohol
fuel production system from which no alcohol is sold and, from
which all the alcohol is used as a fuel by the owner .

(2) EXEMPTION No permit, license or plan approval is
required under this chapter for the owner of a private alcohol fuel
production system to establish, construct or operate a system for
the treatment, storage or disposal of distillate waste products if the
distillate waste product is stored in an environmentally sound stor-
age facility andd disposed of using an environmentally safe land
spreading technique and the storage, treatment or, disposal is con-
fined to the property of the owner .
Histor y : 1979 c 221

144 .439 Solid waste storage. No person may store or
cause the storage of'solid waste in a manner which causes environ-
mental pollution . .
His tory: 1981 c 374. .

144.44 Approval process; operating license.
(1) DEFINITIONS' As used in this section :

(a) "Approved facility" has the meaning given in s . 144 .441
(1) (a)

(am) "Class 1 proceeding" has the meaning specified under s .
227 . .01 .(3) (a)

(b) "Contested case" has the meaning specified under s 227 01
( .3) ..

(bm) ."Hazardous constituent" means any constituent desig-
nated by the department under s . 144 .62 (2)(c) .

(c) "Informational hearing" means a hearing conducted under
s. 22718

(d) "Release" has the meaning given under s .. 144 .735 (1) (b) .
(e) "Surface impoundment" has the meaning given under s ..

144 .735 (1) (d) .
(iC) INITIAL SITE REPORT (a) Initial site report required Prior

to constructing a landfill, the person who seeks to construct the
facility shall submit to the department an initial site report The
department shall specify by rule the minimum contents of an ini-
tial site report.

(b) Determanation :af'anatsal site report is complete. Within 30
days after an initial site report is submitted, thedepartment shall
either determine that the initial site report is complete or notify the
applicant in writing that the initial site report is not complete and
specify the information which is required to be submitted before
the initial site report is complete The department shall notify the
applicant in writing when the initial site report is complete,

(1 m) LOCAL APPROVAL (a) Definition . As used in this subsec-
tion, "local approval" has the meaning specified under s . 144 .445
(3) (d)

(b) Application for local approvals required . Prior to
constructing a solid waste disposal facility or hazardous waste
facility, the applicant shall submit a written request for the specifi-
cation of'all applicable local approvals to each affected municipal-
ity 'Within 15`days after the receipt of a written request from the
applicant, a municipality shall specify all local approvals for
which applications are required or issue a statement that there are
no applicable local approvals Prior to constructing a solid waste
disposal facility or a hazardous waste facility, the applicant shall
apply for each local approval required to construct the waste han-
dling portion of the facility .

144 .436 Solid waste open burning standards.
(1) As used in this section :

(a) "Air curtain destructor" means a solid waste disposal oper-
ation that combines a fixed wall open pit and a mechanical air sup-
ply which uses an excess of oxygen and turbulence to accomplish
the smokeless combustion of clean wood wastes .:

(am) "Household waste" means any solid waste derived from
a household, hotel, motel, bunkhouse, ranger station, crew quar-
ters, campground, picnic ground or day-use recreation area .

(b) "Open burning" means the combustion, except in a prop-
erly operated air curtain destcuctor, of solid waste if that combus-
tion lacks any of the following.

1 Control of combustion air to maintain adequate tempera-
ture for efficient combustion .

2 Containment of the combustion reaction in an enclosed
device to provide sufficient residence time and mixing for com-
plete combustion .

3 Control of the emission of the combustion products .
(c) "Population equivalent" means the population equal to the

sum of the populationn of the geographical area based on the most
recent census' data, or department of administration' census data
used for tax sharing purposes, plus the seasonal population not
included in the census data, plus one person per 1,000 pounds per
year, of industrial, commercial and agricultural waste .

(2) The department shall grant licenses for the open burning
of solid waste at the licensee's solid waste disposal facilities if` .

(a) The open burning operation serves a population equivalent
of less than 10,000 or-, if the operation is controlled by more than
one municipality, a population equivalent of less than 2,500 for
each additional controlling municipality The department shall
give consideration to seasonal variations in population in granting
partial yearly burning exemptions,

(b) All portions of'the licensed operation are greater, than one-
fourth mile from any residence or place of public gathering, or
written consent is obtained fromm all residents and proprietors
within one-fourth mile thereof' .

(c) The open burning does not include the burning of wet com-
bustible rubbish, garbage oily substances,, asphalt, plasticc or rub-
ber products and, if'the,open burning operation selves a popula-
tion equivalent of more than 2,500, the open burning includes only
wood and paper which is separated from other solid waste . .

(d) The open burning operation is supervised by an attendant ..
(e) The open burning operation is accomplished in a nuisance-

free manner and does not create hazards for adjacent properties .
(f) Adequate firebreaks are provided and provision is made to

obtain the services of'the local fire protection agency if needed . .
(g) The open burning operation is not in violation of`any fed-

eral air pollution control or municipall solid waste regulations, or
any state air pollution control rules required to be adopted under
applicable federal statutes or' regulations
"History : 1975 c 83 ; 1979 c 34 s 984if; Stars, 1979 s, 144.436; 1981 c 374 ss

31m, 31s, 148 ; 1993 a . 135. ,

144 .437 Solid waste management. (1) Each county
board individually of jointly with another county board may pre-
pare anda adopt a wuu~a,:~ . .. . ., . :. .. . .y a. .:,vuu,. :a •w• ,.a Si 2

,
management plan consistent

with state criteria

(2) All county plans shall be submitted to the department for
review. Within 90 days after submittal, the department shall
approve or-`disappove the plans Duringg its review, the depart-
ment shall consult with the appropriate regional planning com-
mission or other planning agency to determine whether any facil-
ity use and operation is in conflict with any plans adopted by such
agency,

(3) Thee department shall by rule adopt county solid waste
management "criteria for the development of the plans : permitted
under• this section :

History: 1971 c. 130; 1973 c. 305; 1975 c. 20 ; 19'7'7, a 377 ; 1979 c . 34 s .. 984rt;
Stars 1979 s. 144,437; 1981 c 374 s, :148 ;1983 a 27
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topography, soils, .geology, groundwaters and surface waters and
other features ofthe site and su rrounding area

2 . Preliminary engineering design concepts including the
proposed design capacity of the facility and an indication of the
quantities and characteristics of ' thewastes to be treated, stored or-

. .disposed
3 .. A description of` how the proposed facility relates to any

applicable county solid waste management plan approved under
s 144437

4. A description of the advisory process undertaken by the
applicant prior to submittal of the feasibility report to provide
information to the public and affected municipalities and to solicit
publicc opinion on the proposed facility .

5 . The proposed date of closu ie for the facility .
6 Sufficient information to make the determination of need

for the facility under this subsection unless the facility is exempt
under par '. . (nr) .

7 An analysis of alternatives to the land disposal of waste
including waste reduction, reuse, recycling, composting and
energy recovery ,;

8 . A description of any waste reduction incentives and recycl-
ingservices to be instituted or provided with the proposed facility.

(fm) Certain hazardous waste facilities ; additional requdre-
rrcents. A feasibility report for a hazardous waste disposal facility
or surface impoundment shall include a list of all persons living
within 0 .5 mile of the facility and informati on reasonably ascer-
tainable by the applicant on the potential for public exposure to
hazardous waste or hazardous constituents through releases from
the facility including, but not l i mited to, the following :

1 . A description of any releases that may be expected to result
from normal, operations or accidents at the facility, including
releases associated with transportation to or from the facility. .

2 A description of the possible ways that humans may be
exposed to hazardous waste or hazardous constituents as a result
of a release from the facility , includi ng the potential for- ground-
water or surface water contamination, air emissions or food chain
contamination,

3 . The potential extent and nature of human exposure to haz-
ardous waste or hazardous constituents that may result f'com a
release

(g) Deterrrcination if 'a feasibility report is complete . Within 60
days after a feasibility report is submitted, the department either
shall determine that the feasibility report is complete , or shall
notify the applicant in writing that the feasibility report is not com-
plete specify the information which is required to be sub-
mitted before thee feasibility report is complete,.

(h) Distribution of feasibility report At the same -'time an
applicant submits a feasibility report to the department, the appli-
cant shall subm i t a copy of that feasibility report to each participat-
ing municipality under s . 144 . 445 (6) (b) . Immediately after the
applicant receives notification of the department's determination
that the feasibility report is complete, the applicant shall distribute
copies ofthe feasibility report to the persons specified under- sub..
( 4m)

(i) Preliminary determination if environmental impact state-
ment is required. Immediately after the department determines
that the feasibility report is complete, the department shall issue
a preliminary determination on whether an environmental impact
statement is required under' s : 1, ll prior to the determination of
feasibility. If the department determines after review ofthe feasi-
bility r eport that a determination of feasibility cannot be made
without An environmental impact statement or if the, department
intends to require an environmental impact report uder s . 23 . 11
(5) the department shall notify the applicant in writing within the
60-day period of' these decisions and shall commence the process
required under s . L l l or 23,11 (5) . .

(j) Environmental impact statement process , If an environ-
mentalimpact statemen is required, the department shall conduct

(bn) Standard notice. The waste facility siting board shall
develop and print a standard notice designed to inform an affected
municipality ofthe time limits and requirements for participation
in the negotiation and arbitration process under s 144 445 . An
applicant shall submit a copy of' this standard notice, if' it has been
printed, withh any written request submitted under par . (b) . .

(c) Attempts to obtain local approvals reguared . Following
applications for local approvals under pat. . (b) and prior to submit-
ting a feasibility report, any applicant subject to s . 144 . 445 shall
undertake all reasonable procedural steps necessary to obtain each
local approval required to construct the waste handling portion of
the facility except that the applicant is not required to seek judicial
review of decisions of the local unit of government

(d) Waiver of local approvals . If a local approval precludes or
inhibits the ability of the applicant to obtain data required to be
submitted under sub . (lc) (a) or in a feasibility report or environ-
mental impact report, the applicant may petition the department
to waive the applicability of the local approval to the applicant , .
If ' a petition is received, the department shall promptly schedule
a : hearing on the matterr and notify the local government of the
hearing If the department determines at the hearing that the local
approval is unreasonable, the department shallwaive the applica-
bility of the local approval to the applicant

(e) Compliance required . Except as provided under par (d),
no person may construct a solid waste disposal facility or a hazard-
ous waste facility unless the person complies with the require-
ments of pans (b) and (c) .

(2 ) FEASIBILITY REPORT. (a) Feasibility report requared . Prior
to constructing a solid waste disposal facility or a hazardous waste
facility the person who seeks to construct the facility shall submit
to the department a feasibility report ,

(b) Local approval application prerequisite . Except as pro-
vided under par . (c), no person subject to s . 144,445 may submit
a feasibility report until the latest of the following per iods :

1 . = At least 120 days after the person submits applications for
all applicable local approvals specified as required by the munici-
pality' undei sub : (lm) (b) .

2 .. At least 120 days after the receipt by the applicant of a state-
ment by the municipality that there are no applicable local approv-
als .

3 . At least 120 days after the deadline for the municipal
response under sub, (1 m) (b) if the municipality does not respond
within that time limit .. .: -

(c) No prerequisite for certain mining facilities . An operator
engaged in mining, as defined under s . 144 81 (5), on May 21,
19.78, may, but is not required to, submit a feasibility report for ' any
solid waste disposal facility for waste resulting from those mining

: operations
(d) Compliance required. No person may construct a solid

waste disposal facility or a hazardous waste facility unless the per-
son complies with the requirements of this subsection . .

(e) Notification of proposed facility.. Immediately upon receipt
of a feasibility report the department shall send a notice to the per-
sons specified under sub . (4m) containing a brief descr iption of
the proposed facility and a statement that the applicant is required
tosend a copy ofthe feasibility report after it is determined to be
complete by the department .

(f) Contents of 'feasibility, rreports, Preparation. The depart-
ment shall specify by rule the minimum contents of a feasibility
report and no report is complete unless the specif i ed information
is provided by the applicant In addition to the requirements speci-
fied under par . ; (fm), the rules may specify special requirements
for a feasibility report relating to any hazardous waste facility . .
The departmentmay require a feasibility report to be prepared by
a , registered professional .engineer. . A feasibility report shall
include :

1 . A general summary of the site characteristics as well as any
specific data the department requires by rule regarding the site's
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the hearing required under s . 111 (2) (d) in an appropr i ate place
it designates in a county, city, village or town which would be sub-
stantially affected by the operation of the proposed facility. The
hearing on the environmental impact statement is not : a contested
case. The department shall issue its determination of the adequacy
of the environmental impact statement within 30 days after the
close of the hearing Except, as provided under s 144 . 836, the
department shall complete any environmental impact statement
process required under, s l . l l before proceeding with the feasibil-
ity report review process underpar., (k) and subs . . (2g) and (2i ) .

(k) Notification onfeasibility report and preliminary environ-
mental impact statement decisions Immediately after the depart-
ment issues a preliminary determination that an environmental
impact statement is not required or, i f it is , required, immediately
after the department issues the environmentall impact statement,
the department shall publish a class ' 1 notice under ch . 985 in the
official newspaper designated under s . 985 .04 or, 985 ' 05 or, if
none exists, in a newspaper likely to give notice in the area of 'the
proposed facility. The notice shall include a statement that the fea-
sibility report and the environmental impact statement process are
complete . The notice shall invite the submission of written com-
ments by any person within 30 days after the notice: for a solid
waste disposal facility or within 45 days after the notice for- a .haz-
ardous waste facility is published . . The notice shall describe the
methods by which a hear i ng may be requested under pats. (L) and
(m).' The department shall distri bute copies of the notice to the
persons specified under sub (4m)

(L) Request,for; aninformationalhearing:, Within 30 days after
the notice under par. (k) is published for a solid waste disposal
facility, or within 45 days afterr the notice under pat ; (k) is pub-
lished for a hazardous waste facility, any county, city,, village or
town,: the applicant or any 6 . or more persons may file a written
request for an informational hearing on the matter with the depart-
ment Thee request shall1 indicate the interests of the municipality
or persons who file the request andd state the reasons why the hear-
ing is .requested

(m) Request,for' treatment as a contested case . . Within 30 days
after the notice under' par (k) is published for a solid waste
disposal facility, or within 45 days after the notice under par '. . (k)
is published for a hazardous waste facility, any county, city, vil-
lage or town, the applicant or any 6 or more persons may file a
written request that the hearing under par . (L) be treated as a con-
tested case, as provided under s, 227 . 42 A county, city, village or
town, the applicant or any 6 or more persons have a right to have
the hearing treated as a -contested case only if: `

1 A substantial interest of' the person requesting the treatment
of ' the hearing as a contested case is injured in fact or threatened
with injury by the department's action or inaction on the matter ;

2 The injury to the person requesting the treatment of the
hearing as a contested case , is dif'f 'erent' in kind or degree from
injury. to the general public caused by the department's action or
inaction on the matter';; and

3 There is a dispute of mater i al fact
(n) Criteria for, determination of feasibility ; environmental

impact 1 .. A determination of feasibility shall be based only on
ss 144,43 to 14,4 and 144,60 to 144 74 and rules promulgated
under iiiva2 S?~.iiviiS, A u2i2iiiuiiaiivii va feasibility ayi a -CH-111
for the disposal of metallic mining waste shall be based only on
ss. 1443 to - 144 47 and 144 60 to 144. 74 and rules promulgated
under , those sections with special consideration given to s . .
. 144. . 435 (2) and rules promulgated under that section .

2 If there is a negotiated agreement or an arbitration award
prior to issuance of' the determination of feasibility, the final deter-
mination, of feasibility may not include any item which is less
stringent than a corresponding item: inn the negotiated agreement
or. arbitration award . .

3 . The department may receive into evidence at a hear ingcon-
ducted under sub, (2g) or (2r) any environmental impact assess-
mentor environmental impact statement for the facility prepared

g . Proposed solid waste incinerators which have plans of
operation which ar e approved by the department

4 If the need for a proposed municipal facility cannot be
established under subds . l : to 3 . , the extent to which the proposed
facility is needed to replace other facilities of that municipality at
the time those facilities are projected to be closed in the plans of
operation . .

(nr) Determination of need; exempt facilities Paragraphs (f)
6 . , (n) 4 .. , (nin) and (our) do not apply to :

1 . Any facility which is part of' a prospecting or mining opera-
tion with a permit under s , 144. 84 or , 144 .85

2 Any solid waste disposal facility designed for the disposal
of waste generated by a pulp or paper mill .

(nu) Maximum number of'faciiiiies . L. Except as provided in
subd , 2 ., the department may not issue a favorable determination
of feasibility f'or, a solid waste disposal facility in a 3rd class city
if 2 or more approved facilities that are solid waste disposal facili-
ties are in operation within the city inn which : the solid waste
disposal facility , is proposed to be located

' 2: The prohibition in subd . 1 : does not apply to an expansion
of ` or addition to an existing approved facility that is a solid waste
disposal facility by the owner or operator of ' the existing approved
facility on property that is contiguous to the property on which the
existing approved facility is located and that is owned or under
option to lease or purchase by the owner or operator of ' the existing
approved facility..

under s . 1 .: 11 and any environmental impact report prepared under
s 23 . 11 (5) . The adequacy of the environmental impact assess-
ment, environmental impact statement or environmental impact
report is not subject to challenge at that hear ing . .

4.. The department may not approve a feasibility report for a
solid or hazardous waste disposal facility unless the design capac-
ityof that facility does not exceed the expected waste to be dis-
posed of at that facility within 15 years after that facility begins
operation The department may not approve a feasibility report
for a solid or hazardous waste disposal facility unless the design
capacity of' that facility exceeds the expected waste to be disposed
of at that facility within 10 years after that facility begins operation
except that this condition does not apply to the expansion of an
existing facility .

(nm) Determination of need; issues considered. A feasibility
report shall contain an evaluation to , justify the need f 'or' the pro-
posed facility unless the facility is exempt under pat. (nr) The
department shall consider the following issues in evaluating the
need for the proposed facility :

1 An approximate service area for the proposed facility
which takes into account the economics of waste collection, trans-
portation and disposal . .

2.. The quantity of waste suitable for disposal at the proposed
facility generated within the anticipated service area .

3 The design capacity of the following facilities located
within the anticipated service area of the proposed facility :

a . Approved facilities, as defined under s .. 144 -. . 441 (1) (a),
including the potential for expansion of those facilities on contig-
uous property already owned or controlled by the applicant ,

b Nonapproved facilities, as defined under s . 144. 442 (1) (c),
which are environmentally sound . . It is presumed that a nonap-
proved facility is not environmentally sound unless evidence to
the contrary i s produced,

c . Other' proposed facilities for- which feasibility reports are
submitted and determined to be complete by thee department .,

d : Facilities for the recycling of solid waste or f 'or the recovery,
of resources from solid waste which are licensed by the depart-
ment

e. Proposed facilities for the recycling of' solid waste or for the
recovery of ' resources from solid waste which have plans of opera-
tion which are approved by the department .,

f` Solid waste incinerators licensed by the department . .
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and hearing provisionsunderthat section supersede the time lim-
its, notice and hearing provisions under sub . (2) (j) to (m) and this
subsection .

(d) Time limits Except as provided under sub (2) (q) :
L The division of hearings and appeals in the department of

administration shall _schedule the hear ing to be held within 120
days after the expiration of the 30-day or 45-day period under-
sub . (2) (m) .

2 The final determination of feasibility shall be issued within
90 days `af'terthe hearing is adjourned

(e) Determination of needy decision by hearing examiner If'
a contested case heating is conducted under this subsection, the
secretary shall issue any decision concerning determination of
need, notwithstanding s . 227 . 46 (2) to (4) The secretary shall
di r ect the hearing examiner to certify the record of the contested
case hearing to him or her without an intervening proposed deci-
sionThe secretary may, assign responsibility for reviewing this
record andd making recommendations concerning thee decision to
any employe of the department

(3) PLAN OF OPERATION (a) Plan of operation required . Prior
to constructing a solid waste disposal facility or a hazardous waste
facility, the applicant shall submit to the department a plan of oper-
ation for the facility -

(ag) Peas ib aldty report prerequisite: Except as provided under
par (ac), no person may submit a plan of operation for a facility
prior to the time the person submits a feasibility report for that
facility . A person may submit a plan of' operation with the feasibil-
ity report or at any time after the feasibility report is submitted ..
If a person submits the plan of operation prior to the final determi-
nation of feasibility, the plan of operation is not subject to review
atany hearing conducted under ' sub . (2), (2g) or (2r) and is not sub-
ject to judicial review under ss 227 'S2 to 227:. 58 in the review of
any decision under sub (2), ' (2g) or (2r)

(am) Feasibility report; certain facilities ., The depa rtment
may require the applicant for a hazardous waste treatment or stor-
age facility to submitthe feasibility report and the plan of opera-
tion at the same time and, notwithstanding pans : (ag), (f) and (g),
both the feasibility report and the plan of operation shall be con-
sidered at a public hearing conducted under subs . . (2), (2g) and
(2r), and both are subject to judicial review in a single proceeding .

(ar) Feasibility report prerequisite ; exception . The owner or
operator, oof a licensed solid waste disposal facility in existence on
May 21, 1978, may, but is not required to, submit a plan of opera-
tion for that facility and seek approval under this subsection . . An
operator engaged in mining, as def i ned under s . 144,81 (5) , on

-: May 21 ; 1978, may, but is not required to, submits plan of ' opera-
ti on for any solid waste disposal facility for waste resulting from
those mining operations and seek approval for that plan of opera-
ton under this subsection

(b) Preparation, contents.. The proposed plan of operation
shall be prepar ed by a registered professional engineer and shall
include at a minimum a description of the manner of solid waste
disposal or hazardous waste treatment, storage or disposal and a
statement setting forth the proposed development, daily opera-
tion, closing and long-term care of the facility . The proposed plan
Gi OY 2i 3 iivri shall spec-111"Y the method by which the own.,. vi vpe i-
ator will maintain proof ' of financial responsibility under s .
144 443 . The department shall specify by rule the minimum con-
tents of aplan of opet afion` submitted for" approval under this sub-
section and no plan is complete unless the information is supplied .
The rules may specify special standards for plans of operation
relating to hazardous Waste facilities . Within 30 days after a plan
of operation is submitted or-, if the plan of operation is submitted
with the feasibility report under par, (ag), within 30 days after the
department issues notice that the feasibility report is complete,the
department shall notify , the applicant in writing if the plan is not
complete, specifying the information which is required to be sub-
mitted before the report is complete , If no notice is given, the
report is deemed complete on the date ' of i ts submission . .

(o) Contents of final determination of feasibility, The depatt-
ment shall issue a final determination of feasibility which shall
state the findings of. fact andd conclusions of law upon which it is
based . The department mayy conditionn the issuance of the final
determination of feasibility upon special design, operational or
other requirements to ;be submitted with the plan of operation
under sub .. (3) . . The fi nal determination of ' feasibility shall specify
the design capacity of the proposed facility . The issuance of a
favorable final determination offeasibility constitutes approval of
the facility for the pu rpose stated in the application but does not
guarantee plan approval under sub . . (3) or licensure under sub. . (4) ..

(our) Issuance of determination of need, Except for a facility
which is exempt:underpac. (nr), the department shall issue a deter-
mination of need for the proposed facility at the same time the
final determination of feasibility is issued .. If ' thee department
determines that there is insufficient need for-the facility, the appli-
cant may not construct or operate thee facility.

(p) Issuance of final determination of feasibility Except as
provided under par , ((q), if no hearing is conducted under sub . (2g)
OT (ZT ) ; the department shall issue the final determination of feasi-
bilitywithin 60 days after the 30-day or, 44.5-day period under par. .
(m) has expired..

(q) Issuance of final determination of,feasibility in certain situ-
ations involving utilities and mining . If a determination of feasi-
bility is requi red under s :196 . 491 (2m), the issuance of a final
determination of feasibility is subject to the time limits under s
196 : 491 . (3) {f.) and (ff) If a determination of feasibility is required
under s. 144 836, the issuance of 'a final deter mination of feasibil-
ity is subject to the time limits under s . . 144. 84 (3) or 144 .85 (5),
whichever is applicable

(2g) INFORMATIONAL . HEARING .:' (a) Applicability This sub-
section applies if no request for the treatment of the hearing as a
contested case is granted and if :

1 . An informational hearing is requested under sub . (2) (L)
within the 30-day or 45-day period ; or

2 . No hearing is requested under sub .. (2) (L) within the 30-
day or 45-day peri od but the department determines that there is
substantial public interest in holding a hea ting ,

(b) Nonapplicability, hearing conducted ds a part of certain
mining hearings ,.' Notwithstanding par.. (a) this subsection does
not apply if a hear i ng onthe feasibility report is conducted as a part
of shearing - under s 144,836 and the time limits, notice and hear-
ng provisions 'inthat section supersede the time limits, noticee and
hearing provisions . under sub (2) (j) to (m) and this subsection.

(c) Informational hearing . The,department shall conduct the
informational 'heating within 60 days after the expiration of the
30-day or 45-day period under sub , ; (2) (L) The depar tment shall
conduct the informational hearing in an appropriate place desig-
nated by the department in a county, city, village or town which
would be substantially affected by the operation of;the . proposed
facility

(e) Issuance of final determination of feasibility, Except as
provided under sub . . (2) (q), the department shall issue a final
determination of feasibility within 60 days after the informational
hearingunder this subsection is adjou r ned :

, :1 (261 . HEARING CCvi:iivCEir AS A CON TES TED ,i+$rG (a) Applica-
bility. This subsection applies only if' a person requests the treat-
ment of' the hearing as a contested case underr sub . (2) (m) within
the 30 -day or 45-day period and has a r ight to a hearing under that
subsection.. Any'denial 'of a request for' the treatment ofthe hear-
ing as a contested case received within the 30-day or 45-day
period under sub (2) (m) shall be in writing, shall state the reasons
fo r denial and is an order reviewable under ch 227: If the depart-
ment does not enter an'order granting or denying the request for
the treatment of the hearing as ' a contested case within 20 days
after the written r equest is filed, the request is'' deemed denied

(b) Nonapplicability, ` Notwithstanding par. (a), this section
does not apply if' a hear i ng on the feasibility report is conducted
as a part of a hearing under ' s ; 144 836 and the time limits, notice
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department may suspend, revoke or deny the operating license
under sub . . (4) ,

(f) Feasibility report not subject to review. In anyy judicial
review under ss 227 52 to 227 .58 ofthe department's decision to
approve or disapprove a plann of operation, no element of the feasi-
bilityrepoi t, as approved by the department, is subject to , judicial
review.

(g) No tight to hearing. . There is no statutory ri ght to a hearing
before the department concerning the plan of operation but the
department may grant a hearing on the plan of operation under s .
144,431 (2) (a)

(4) OPERATING LICENSE (a) License requirement No person
may operate a solid waste facility or hazar dous waste facility
unless the person obtains an operating license from the depart-
ment The depar tment shall issue anopeiat ing license with a dura-
tion of one `year or more except that the department may issue an
initial license with a duration of less than one year The depart-
ment may deny, suspend or revoke the operating license of a solid
waste disposal facility for- failure to pay fees required under ss .
144'43 to 144 : 47 or for gr i evous and continuous failure to comply
with the approved plan of operation under sub .. (3) or, if no plan
of operation exists with regard to the facility, f 'or' grievous and con-
tinuous failu re to comply with the standards adopted under s ..
144 435 : The department may deny, suspend or revoke the operat-
inglicense of'' a hazardous waste facility for any reason specif i ed
under s 144 64 (2) ' (e) . If the license application is for a solid
waste disposal facility for solid waste resulting from mining oper-
ations in existence on May 21, 1978, the department shall make
any determination with respect to whether disposal is being under-
taken in an environmentally sound manner and shall administer
compliancewith the licensing r equirement of this subsection in a
manner which, with respect to nonhazardous solid waste, does not
require substantial structural modifi cation ofthe existing facility,
expenditure which is not appropriate for the nonhazardous nature
of the waste or interruption of" the mining operation .

(am) Environmental impact statement not required. A deter-
mination,under this subsection doess not , constitute a major state
action under s 1 . . 1 . 1 . (2) .

(b) Issuance, of initial li cense The initial operating license for
a solid waste disposal facility or a hazardous waste fac ility shall
not be issued unless the facility has been constructed in substantial
compliancee with the operating plan approved under sub .. (3) .. The
department may require that compliance be certif i ed in writing by
a registered professional engineer. The department may by rule
require, as , a condition precedent to the issuance ofthe operating
license for a solid waste disposal facility, that the applicant submit
evidence that a, notation of the, existence of ,the facility has been
recorded in the office of the register of deeds in each county in
which a portion of the , facility is :located .

(c) Notice, hazardous waste facilities . Before issuing the ini-
tial operating license for a hazardous waste facility, the depart-
mentshall give notice of its intent to issue the license by all of the
following means :

1 Publishing a class 1 notice, under ch . 985, in a newspaper
likely to give notice in the area where the facility is located

2 Broadcasting a notice by radio announcement in the area.. .. ... . . .. ... . . .b .. . . .J . .... . ..,"..

where the facility is located
3 : Providing written notice to each affected municipality

(d) Feasibility report and plan of operation not subject to
review.. In any ,judicial review under; ss 227,52 to 227 . 58 of the
department's decision to issue or deny an operating license, no
element of either the feasibility repo r t or the plan of' operaton, as
approved by the department, is subject to judicial review

(e) No right to hearing There is no statutory right to a hearing
before thee department concerning the license but the department
may grant a hearing on the license under s 144 .431 (2) (a) .

(f) Monitoring requirements . 1 .. In this paragraph, "monitor-
ing" means activitiess necessary to determine whether contami-

(bh) Daily cover The department shall include in an approved
plan of operation for a municipal waste landfill a requirement that
the operator use foundry sand or shredder fluff ' for daily cover at
part or all of the municipal waste landfill for' the period specified
in a request from a person operating a foundry or a scrap dealer in
this state if the department receives the request prior to approving
the plan of operation under par. . (c) and i f all of the following
conditions are met :

I . The foundry operator or scrap dealer agrees to transport the
foundry sand or shredder fluff to the landfill either daily or on
another schedule acceptable to the municipal waste landfill opera-_tor

2 The department approves the use ofthe foundry sand or
shr edder fluff' for daily cover at the municipal , waste landfill,

3. The municipal waste landf ill ope r ator is not contractually
bound to obtain daily cover from another source .

4 : The amount of daily cover to be provided by the requesting
foundry operator or scrap dealer does not exceed the amount of
daily cover required under the plan of operation for the municipal
waste landfill less any daily cover provided by another foundry
operator or scrap dealer

(c) Approval, disapproval The department may not approve
or disapprove a plan of operation until a favorable determination
of feasibility has been issued for the facility.. . Uponthe subm ssion
of a complete plan of operation, the department shall either
approve of disapprove the plan in writingg within 90 days or within
60 days af'tera favo r able determination of feasibility is issued for
the facility,, whichever is later The determination of' the depart-
ment shall be based upon compliance wi th par. . (bh) and the stan-
dards established under s .< 144. 435 or, in the case of hazardous
waste facilities, with the rules and standards established under s . .
144.62 An approval may be conditioned upon any requirements
necessary to comply with 'h the standards . . Any approval may be
modified; by the department uponn application of the licensee if
newly discovered information indicates that thee modif ication
would not inhibit compliance with the standards adopted under s ..
144 ; 435 or, if applicable,, s . 144 : . 62 . No plan of operationn for a
solid or hazardous waste facil ity . may be approved unless the
applicant submits technicall and financial information required
under ss .. 144. 441 and 144. . 443 .

(cm) No environmental impact statement required A determi-
nation under this subsection does not constitute a major state
action under s 1 .. 11 . : (2) . .

(d) Approval 1 . Approval under par (c) entitles the applicant
to construct the facility inn accordance with the approved plann for
not less than the design capacity specified in the determination of
feasibility, unless the department establishes by a clear preponder-
ance of . the credible evidence that :

a . . The facility is not constructed in accordance with the
approved plan ;

b The` f'acilty poses a substantial hazard to public health or
welfare; or

c Iri-field ' conditions, not disclosed in the feasibility report
or plan of operation, necessitate modifications of' tHeplan to com .-
ply with standards in effect at the time of plan approval ` under s . .
144 .4 '. 35 or, if applicable, s . 144.62 .

2 Subdivision 1 , does not limit the department's authority to
modify a plan of operation to ensure compliance with a federal
statute or- regulation applicable to the solid wasteedisposal facility
or hazardous waste :facility.

(e) Failure to comply with plan of operation . Failure to operate
in accordance with the approved plan subjects the operator to
enforcement under s. 144 .47 or. 144 .,73 . I f the department estab-
lishes that any failure to operate in accordance with the approved
plan for a solid waste disposal facility is gr i evous and continuous,
the operator is subject to suspension, revocation or denial of the
operating license under sub .. (4) : If the operator fails to operate a
hazardous waste facility in accordance with the approved plan, the
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license for a solid waste disposal facility or hazardous waste facil-
ity if' theapplicant or any person owning a 10% or greater legal or
equitablee interest in the applicant or the assets of the applicant
either :

1 Is named in and subject to a plan approved, or an order
issued, by thee department regarding any solid waste facility or
hazardous waste facility in this state and is not in compliance with
the terms of the plann or order; or

2 , Owns or previously owned a 10% or greater legal or equita-
ble interest in a person or the assets of a person who is named in
and subject to a plan approved, or an order issued, by the depart-
ment regarding any solid waste facility of, hazardous waste facility
in this state and the person is not in compliance with the terms of
the plan or order.

(c) Paragraph (b) does not apply if' the person named in and
subject to the plan or order provides the department with proof of
financial responsibility ensuri ng the availability of funds to com-
ply with the plan or order using a method under s . 144443 .

(6) CLOSURE. At least 120 days pri or to the closing of a solid
waste disposal facility or at least 180 days prior to the closing of
a ' hazardous waste facility, the owner or operator shall notify the
department in wri ting of' the intent to close the facility .

(7) WAIVERS; EXEMPTIONS . (a) Definitions In this subsection :
1 "High-,volume industrial waste" meanss fly ash, bottom

ash, paper mill sludge or foundry process waste .,
2 . "Recycling" means the process by which solid waste is

retu rned to productive use as mater ial or energy, but does not
include the collection of solid waste.

(am) Waiver; emergency condition. The department may
waive compliance with any requirement of this section or' shorten
the time periods : under this section provided to the extent neces-
sary to prevent an emergency condition threatening public health,
safety or welfare .

(b) Waiver, research projects The intent of this paragraph is
to encourage research projects designed to demonstrate the feasi-
bility off ecycling certain solid wastes while providing adequate
and reasonable : safeguards for the environment .. The department
may waive compliance with the requirements of ss . 144. 43 to
144.47, for a project developed for research purposes to evaluate
the potential for the recycling of high-volume industrial waste if
thee following conditions are met :

L. The project is designed to demonstrate the feasibility of
recycling solid waste or the feasibility of improved solid waste
disposal methods .

2 . The department determines that the project is unlikely to
violate any law relating to surface: water or groundwater quality
including this chapter or ch 147 or 160 .

3.. The department reviews and approves the project prior to
its initiation . .

4 . The owner or operator of the project agrees to provide all
data, reports and research publications relating to the project to the
department

5 . The owner or operator of' the project agrees to take neces-
sary action to "maintain compliance with surface water and
g r oundwater laws, including this chapter and chs . 147 and 160 and
to take necessary action to regain compliance with these laws if '
a violation occurs because of the functioning or malfunctioning of
the project,

(c) Exemption from licensing or regulation; development of
improved methods . For the purpose of encouraging the develop-
ment of' improvedmethods of 'solidwaste disposal, the department
may specify by rule types of solid waste facilities that are not
required to be licensed under this section or types of solid waste
that need not be disposed of at a licensed solid waste disposal
facility.

(d) Exemption from regulation ; single -family waste disposal.
The departmentt may not regulate under this chapter any solid

nants ate present in groundwater, surface water, soil or air in con-
centrations :that require investigation or remedial action
"Monitor ing" does not include investigations to determine the
extent of'eontamination, to collect information necessar y to select
or design remedial action, or to monitor the-performanceof reme-
dialaction

1 rn . Upon the renewal of an operating license for a nonap-
proved facility, as defined under s . 144: 441(1) (c), the department
may require monitoring at the facility as a condition of the license .

2, The owner or operator of 'a nonapproved facility, as defined
under s . 144,441 (1) (c), is responsible for conducting any moni-
toring required under subd , lm .

3 The department may require by special order the monitor-
ing of a closed solid or hazardous waste disposal site or facility
which was either, a nonapproved facility, as defined under s .
144 .441, (1) (c), or a waste site, as defined under s . 144 442 (1) (e),
when it was in operation . .

4.. If the owner or operator of a site or facility subject to an
order under subd : 3 . is not a municipality, the owner or operator
is responsible for the cost of conducting any monitoring ordered
under subd . 3 .

5 If the owner or operator of a site or facility subject to an
or der under sub- 3 is a municipality, the municipality i s responsi-
ble for conducting any monitoring ordered under subd . 3 . The
department shall, from the environmental fund appropriation
under, s , 20 .370 . (2) (dv), reimburse the municipality for thee costs
of monitor i ng that exceed an amount equal to $3 per person resid-
ing in the municipality for each site or- facility subject to an older
under subd 3 , ' except that the maximum reimbursement is
$100,000 for each site or facility . The department shall exclude
any monitoring costs paid under the municipality's liability insur-
ance coverage in calculating the municipal, cost of monitoring a
site or facility . . .

6 . The departmentt shall promulgate rules for determining
costs eligible for reimbursement under subd 5 .

(g) Closure agreement.. Any person operating a solid or haz-
ardous waste facility which is a . nonappxoved facility as defined
under: s;, `144 :: 442 (1) (c) may enter into a written closure agreement
at any time with the department to close the facility on or before
July l,4999 The department shall incorporate any closure agree-
ment into the operating license, The operating license shall termi-
nate and is not renewable if ' the operator fails to comply with the
closure agreement : Upon termination of an operating license
under this paragraph as the result of failu re to comply with the clo-
sure agreement, the department shall collect additional surcharges
and base fees as provided under s . 144 . 442 (2) and (3) and enforce
the closure under ss 144,98 and 144 99 .

(4e) DAILY COVER Within 12 months after receiving a request .
from a 'pecson operating a foundry or a scrap dealer in this state,
the department shall modify the operating license issued under
sub (4)' .(a) to a ' per 'son operating ":a municipal waste landfill to
require' operator 'to use foundry sand from the foundry or
shredder fluff from the scrap dealer's operation as daily cover at
part or all of the municipal waste landfill for a peri od specifi ed in
the request if all of the conditions in sub . (3) (bh) are met .

,-}TII ) , U1JIK1ISUllt)1V . One copy of' the notice vi, uv. .uui2iiiS

required to be distr ibuted under this section shall be mailed.' to :
(a) The cleric of each affected municipality,
(b) The main public library in each affected municipality,
(c) The applicant it the notice or document is not required to

be distribnted ' by the applicant
(4r) NONCOMPLIANCE WITH PLANS OR ORDERS (a) In this sub-

section; "applicant" means any natural person, partnership, asso-
ciation orbody politic or corporate thatt seeks to construct a solid
waste disposal facility or •hazardous - waste facility under this sec-
tion

(b) The department may not - issue a favorable determination
of feasibility, approve a plan of operation or issue an operating
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waste fiom a single family or household disposed of on the prop-
erty where it is generated .

(e) Exemption from licensing;, agricultural landspreading of
sludge.. The department may not require a license under this sec-
tion for agricultural land on which nonhazardous sledges from a
treatment work, as defined under s . 147 . 015 (18), are land spread
for purpose of 'a soil conditioner or nutrient

(f) Exemption from licensing ; recycling of'h gh-volurrce indus-
trial waste = 1 Any person who generates, treats, stores or dis-
poses of high-volume industrial waste may request the depart-
ment to exempt an individual solid waste facility or specified
types of solid waste facilities from ss . 144 . 4.3 to 144, 47for the pur-
pose of allowingg the recycling of any high-volume industrial
waste.

2. A person who requests an exemption under subd 1 shall
provide any information requested by the department relating to
the characteristics of the high-volume industrial waste, the char-
acteristics of the site of thee recycling and the proposed methods
of recycling

3 The department shall - approve the requester's : exemption
proposal if the department finds that the proposal, as approved,
will comply ' with this chapter and chs . 30, 31, 147, 160 and 162
and ss 1 . . 11, 23 : 40, 59 .971, 59 ..974, 60 .622, 61 . . .351, 61354,
62.231, 62 . 234 and 87..30 . If' the proposal does not comply with
one or more of the requirements specified in this subdivision, the
department shall provide a ' wr iften statement describing how the
proposal fails to coiriply with those requirements , The department
shall respond to an application for- an exemption under this para-
graph within 90 days

`' 4 . . The department may require periodic testing and may
impose other conditions on any exemption granted under this par-
agraph The department may require a person granted an exemp-
tion under this paragraph to identify the location of any site where
high-volume industrial waste is recycled .

55 a , Each applicant for an exemption under this paragraph
shall submit a nonrefundable fee of $500 with the application to
cover the department 's cost for the initial screening of the applica-
tion. The department may waive this fee if ' the cost of' the initial
screening to the department will be minimal:

b . The department shall, by rule, establish fees for approved
applications which, together with the $500 application fees, shall,
as closely as possible, equal the actual cost of reviewing applica-

' tionss
c . All fees collected under this subdivision shall be credited

to the appropriation under s 20. . .370 (2) (dg) .
(g) Exemption 'from regulation, low-hazard ' waste. 1 .. The

,department shall conduct a continuing review of the potential haz-
ard to public health or the environment of various types of solid
wastes and solid waste facilities . The depar tment shall consider
information submitted by any person concerning the potential
hazard to public health or the environment of any type of'solid
waste

2 . If the department, after a review under subd I ; ; finds that
regulation under ss . 144,43 , to 144 47 is nott warranted in light of
the potential haza rd to public health or the environment, the
.7uc.Ya tt,.,er.}n«... t hall 'tlt n. .. S .,a.s e . cx,~.i .

a Promulgate a rule specifying types of solid waste that need
not be disposed of : at a licensed solid waste disposal facility .

b On a case-by-case basis, exempt from regulation under ss .
144 .43 ,to , 144 .47 specifi ed types of solid waste facilities .

c Authorize an individual generator to dispose of ` a specified
type of solid waste at a° site other than a licensed solid waste
disposal facility

3 The department may require periodic testing of solid
wastes and impose other conditions on exemptions granted under
subd 2 .

(h) Exemption from regulation; ' animal carcasses . The depart-
ment may not regulate under this chapter any animal carcass but- requirements :

ied or disposed of, in accordance with ss . 9535 and 95. . 50, on the
property owned or operated by the owner of the carcass, if the
owner is a farmer, as defined under s , . 102. . 04 (3) .

(8) ENFORCEMENT PROCEDURES FOR OLDER . FACILITIES (a)
Notwithstanding s P44. 47, for solid waste facilities licensed on or
before January 1, 1977, that the department believes do not meet
minimum standards promulgated under s. 144. 435, the depart-
ment may do any of the following:

i . . Initiate action under s 144 .. 72 .
2 Refer the matter to the department of `,justice for enforce-

ment under s 144 98 :
3 . Issue an order relating to the solid waste facility or refuse

to relicense the solid waste facility using the procedure under par .
(b) -

(b) ' 1 . Before issuing an order relating to a solid waste facility
or a decision refusing to relicense a solid waste facility under par .
(a) 3 . , the department shall notify the licensee of its intended
action . . `` The licensee, within 30 days after receipt of the notice,
may request a hearing under subd : 2 . If the licensee requests a
h'ear'ing under' subd . 2: ; it may not withdraw that request and pro-
ceed under subd . 3 .

2 If' the licensee requests a hearing, the department may not
issue the or der or decision until a hearing, conducted as a class 2
proceeding under ch : 227, is held unless the licensee has with-
drawn the hearing request The hearing shall be held in the county
where the facility is located. At the hearing the department must
establish by a preponderance of all the available evidence that the
facility does not adhere to the minimum standards promulgated
under s . 144 : 435 ; If ' the hearing examiner's decision is in favor of
the department; or if' the licensee has withdrawn the hearing
request, the department may issue the order or decision .. The order
or decision is subject to judicial review under ch . 227 ..'

3 . If the licensee does not request a hearing under subd . 2 . , the
department shall issue the orde r or decision . The licensee may
challenge the order or decision by commencing an action in circuit
court for the county in wh i ch the solidd waste facility is located
within 15 days after the issuance of• the order or decision . The
complaint shall allege that the facility adheres to the minimum
standards promulgated under s 144:435 ; The licensee shall
receive a new trial on all issues relating to the facility and relicens-
ing of ' thefacility. Thetrial shall be conducted by the court without
a j ury

(9) COMMERCIAL PCB WASTE STORAGE AND TREATMENT FACILI-
TIES : (a) Definitions As used in this subsection :

1 "Commercial" means providing services to persons other
than the owner or operator.

2 . . "PCBs" has the meaning specified under s . 144. 79 (1) .
3 "PCB waste" means any product containing PCBs, as

defined under s 144,. . 79 (1) (c), which : is subject to regulation
under s . 144 79 after the product becomes a solid waste . . This term
also means any material which is contaminated by the discharge,
as defined under s 144,76 (1) (a), of a substance containing PCBs
subject to regulation under s : 144.76. .

(b) Feasibility report and related provisions . Except as pro-
vided under ,par (f), no person may establish or construct a com-
mercial PCB waste storage or treatment facility unless the person
complies with the requirement under subs (2) to (2r) in the same
manner as if the facility were a solid waste disposal facility includ-
ing each of the following :

l ; Submitting a feasibility report under sub . (2) (a) to deter-
mine whether the site has potential for use in establishing a PCB
waste storage or treatment facility .

2 Complying with requirements for the preparation and con-
tents of a feasibility report under sub (2) (f) including any special
requirements for PCB waste storage or treatment facilities .

3 . Following the notice, hearing, procedure and other require-
ments under subs (2) to (2r) including any environmental impact

Electronically scanned images of the published statutes.



2625 93=94 Wis .. Slats WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 144.441

for the disposal of waste resulting from mining, as defined under
s . 144 .81 (5), or prospecting, as defined under s, 144 .81 (12)

(c) "Nonapproved facility" means a licensed solid or hazard-
ous waste disposal facility which is not an approved facility .

(1M) STANDARDS . The department shall prescribe by rule
minimum standards for closing, long-term care and termination
of'solid waste disposal facilities or hazardous waste facilities . The
standards and any additional facility-specific requirements desig-
nated by the department shall be incorporated into the plan of
operation prepared under s . 144.44 (3), The long-term care provi-
sions in an approved plan of operation may be modified under s .
144.44 (3) (d) 11 c, or 2 .

(2) LONG-TERM CARE AND FINANCIAL RESPONSIBILITY; IERMI-
Ndrioty : (b) Proof'of'fcnancial responsibility 1 Except as pro-
vided in subd. 2 ., the owner of an approved facility shall maintain
proof' of financial responsibility as provided in s.. 144,443 during
the operation of the approved facility and for 40 years after the
closing of the approved facility unless the obligation is extended
under par . (f) .

2. The owner of an approved facility which ceased to accept
solid waste and permanently terminated disposal operations
before August 15, 1991, shall maintain proof'of'financial respon-
sibility as provided in s . 144.443 for, the period specified in the
approvedd plan: of operation .

3 .. Except as provided in subd 4 ., the owner of 'a nonapproved
facility that receives or has received household waste shall main-
tain proof of financial responsibility as provided in s .144.443 dur-
ingthe operation of'the nonapproved facility and for 40 years after
the closing g of the nonapproved facility unless the obligation is
extended under par ., (f) .

4 . The owner of a nonapproved facility that ceases to accept
solid waste and permanently terminates disposal operations
before October 9, 1993, is not required to maintain proof of f'inan-
cial responsibility.

(c) Long-term care responsibilityforapprovedfacdlitties . Not-
withstanding s .144.441(2) (c)1 , 1989 stats , the owner's respon-
sibility for the long-term care of an approved facility does not ter-
minate, except that if another, person acquires the rights of
ownership : and is issued under s. 144 444 (1) a new operating
license for the approved facility, the owner's responsibility is
transferred to that other person upon the issuance of the new oper-
ating license .

(f) Extension, of obligation to provide proof' of financial
responsibility _ If'the department determines that it is necessary to
protect human health or the environment, the department may
require the owner of 'a solid or hazardous waste disposal facility
to,provide proof of'financial responsibility for the long-term care
of the facility for more than 40 ,years. The department shall notify
the owner of the extended obligationn to provide proof of financial
responsibility before the expiration of'the original 40-year period . .
The department shall promulgate rules establishing the procedure
used to: determine if it is necessary to protect human health or the
environment,

(3) IMPOSITION OF TONNAGE FEE ON NONAPPROVED FACILITIES;
EXCEPTION ; USE (a) Imposition of tonnage fee .. Except as pro-
vided under par., (b), the owner or operator of a nonapproved facil-
ity shall p ay periodically W w "'c uZY $i' itTiii. t a wuuas~ .w av .
ton or equivalent volume of solid or hazardous waste received and
disposed. of at the facility duringg the preceding reporting period .
The department may determine by rule the volume which is equiv-
alent to a ton of waste.

(b) Exemption from tonnage fees ; certain materials used in the
operation of the,facility : : Solid waste materials approved by the
department for- lining, dailyy cover or capping or for constructing
berms, dikes, or roads within a solid waste disposal facility are not
subject to the tonnage fee imposed under pal .-(a) ..

(f), Reduction of or exemption from tonnage fees . . The to t al
annual tonnage fees for all solid waste received by a nonapproved
facility shall be reduced by the amount of the base fee under s .

(f) Exceptions The department may exempt a person estab-
lishing, constructing or operating certain categories of facilities
which store or treat PCB waste or which store or treat certain
types, amounts or concentrations of PCB waste from the provi-
sions of [his subsection , .

(g) Applicability, The subsection applies to any facility which
is not otherwise subject to this section :

(10) LICENSES AND REVIEW FEES " (a) The department shall
adoptt by rule a graduated schedule of reasonable license and
review fees to be charged for solid waste license and review activi-
ties

(b) Solid waste license and review activities consist of' review-
ing feasibility, reports, plans of operation,, closure plans and
license applications, issu i ng determinations of feasibility, plan of
operationn approvals and operating licenses, inspecting construc-
tion projects and taking other actions in administering this section ..

(c) The department shall establish solid waste review fees at
a level anticipated to recover the solid waste program staff review
costs of conducting solid waste review activities .

History : 1977 c 377 ; 1979 c . 34s 2102 (39) (g); 1979 c 110;1979 c , 221 ss 629m
to 630g, 2202 (39); 1979 c. 355 ; 1 981 c 86 ; 1981 c. 374 ss , 33 to 50, 148 ; 1983 a .
27, ss .1532m, 2200 (1) ; 1983 a . 36,93 ; 1983 a. 189 s. 329 (16); 1983 a . 282,298; 1983
a 410 ss , 42 to 47,2202 (38);1983 a . 426,538; 1985 a 29 ss . 1954m, 3202 (39),1985
a 46 ;1985 a 182 s . 57 ; 1985 a : 217; 1987 a 27, 384, 403 ; 1989 a 31 ; 1989 a : 56 s.
259 ; 1989 ' a 211 ; 335 ;

199,
a. 32,39 ; 1993 a 135, 246

DNR requirements for plan of operation were final decisions under s 227 .15, , ] 983
slats [now s. 227.52] ; therefore, DNR was required to state its actions in conformance
withs 227 .1Q1983stats [now s : 227 , 47] : Right to hearing discussed. WasteMan-
agementr of Wisconsin v DNR, 128 W (2d) 59; 381 NW (2d) 318 (1986) .

Where cocporapon's facility violates ch . 144, corporate officer' responsible for
overall operation of facility is personally liable for violations . State v Rollfink, 162
W (2d) 121, 469 NW (2d)398 ' (1991) ,

See note to 144.43 citing Fortier v Flambeau Plastics, 164 W (2d) 639, 476 NW
(2d) 593 (Cc App 1991) .
Sub. (2) (nm) 4 doesn't exempt municipal replacement facilities from the needs

determination 77 Atty , Gen 81 '

144.441 Long-term care. (1) DEFINITIONS . In this sec -
tion .

(a) , "Approved f'acility''; means a solid or hazardous waste
disposall facility with : an approved . plan of operation under s .
114,444 (3) or a solid waste disposal facility initially licensed
within 3 years prior to May 21, 1978, whose owner successfully
applies, within 2 years after May 21, 1978, for a determination by
the department that the facility's design and plan of operation
comply substantially with the requirements necessary for plan
approval under s . 144 :44 (3)

` (b) "Approved mining facility" means an approved facility
which is part of a mining site, as defined under s . 144,81 (8), used

(c) Plan of operation and related provisions . Except as pro-
vided under par, (f) no person may establish, construct or operate
a commercial PCB waste storage or , treatment facility unless the
person complies with the requirements under sub. (3) as i f the
facility were a solid waste disposal facility including all of ' the fol-
lowing.

1` Submitting a plan of operation which complies with
requirements for preparation and contents specified under sub . (3)
(b) including any special requirements for PCB waste storage or
treatment facilities except the department may waive any require-
ment for proof ' of financial responsibility for long-term care ,

2 .. Constructing the facility in accordance with an approved
plann of operation as required index sub . . (3) (d) ,.

3 : Operating the facility in accordance with the approved plan
of operation subject to the sanctions under sub . . (3) (e) .

(d) Financial responsibility requirements . Except as provided
under par : (f), no person may establish or construct a commercial
PCB waste storage or treatment facility unless the person com-
plies with s. 144..44.3 . : ._

(e) License requirement Except as provided under par : (f) ; no
person may operate a commercial PCB waste storage or, treatment
facility unless the person obtains an operating license under sub ..
(4),
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accrue after the requirement to provide proof' of financial respon-
sibility expires under sub.. (2) (b) or (f) as authorized under s .
144 . . 443: ( 11) (b) 2.

(f) Payment of closure and long-term care costs forfeited
bonds and similar moneys .. The department may utilize moneys
appropriated under s . 20 . 370 (2) (dt) for the payment of costs asso-
ciated with compliance with closure and long-term care require-
ments under s . 144. 443 (11) (b) 1 .

(g) Prevention of imminent hazard . The department may uti-
lize moneys appropriated under s . 20 370 (2) (dq) for- the payment
of costs associated with imminent hazards as author i zed under s .
144. 443 (11) (c) and (cm) .

(h) Payment of corrective action, forfeited bonds and recov-
ered moneys. . The department may utilize moneys appropriated
under s . 20,370 (2) (dy) and (dz) forthe payment of costs of cor-
rective action under s 144 , . 443. (11) (bm) .

(6m) REPORT ON WASTE MANAGEMENT FUND With its biennial
budget request to the department of administration under s . 16 .42,
the natur al resources board shall includee a report on the fiscal sta-
tus of' the waste management fund and an estimate of the receipts
by and expenditures from the fund in the current fiscal year and
in the future. .

(7) GROUNDWATER, SOLID WASTE CAPACITY AND WELL COM-
PENSATION FEES (a) Imposition of groundwater, solid waste
capacity and well compensation fees on generators :. Except as
provided under par . (f), a generator of solid or hazardous waste
shall : pay separate groundwater, solid waste capacity and well
compensation fees for each ton or equivalent volume of solid or
hazardous waste which is disposed of at a licensed solid or hazard-
ous waste disposal facility . If' a person arranges for collection or ,
disposal servicess on behalf of one or, more generators, that person
shall pay thee groundwater, solid waste capacity and well com-
pensation feess to the licensed solid or hazardous waste disposal
facility or to any intermediate hauler used to transfer wastes from
collection points to a licensed facility . An intermediate hauler
who receives groundwater, solid wastee capacity and well com-
pensation fees under this paragraph shall pay the fees to the
licensed solid or hazardous waste disposal facility . Tonnage or
equivalent volume shall be calculated in the same manner as the
calculation made for, tonnage fees under sub (3) .

(b) Collection: The owner or , ooperator of a licensed solid or
hazardous waste disposal facility shall collect the groundwater,
solid waste capacity and well compensation fees from the genera-
tor aperson who arranges for disposal on behalf of one or more
generators or an intermediate hauler and shall pay to the depart-
ment the amount of the fees required to be collected according to
the amount of solid or, hazardous waste received and disposed of
at the facility during the preceding reporting per iod .

(c) Amount of groundwater, solid waste capacity and well com-
pensation fees .. The fees imposed under this subsection are as fol-
lows ,

1 . Except as providedin par (d), the groundwater' fee imposed
under ' par ': (a) is 10 cents per ton f 'or' solid waste or hazardous
waste,

2 The well compensation fee imposed under par. (a) for solid
'w'a$ievi hazardous waste,Si~~ .°.nCiuuiai~^ Yi^vSf. e Ct.., . .̂g .^, : . .̂':. ...,.̂b 'N23t°v,
is one -cent. per ton..

3 . In this subdivision, "solid waste disposal and incineration
capacity" means the sum of the total capacity remaining at the
beginning of 'a calendar year in all existing municipal waste land-
fills and thee total solid waste incineration capacity of all existing
incinerators during the expected life of ' the incinerators . The solid
waste capacity fee imposed under pat . (a) for solid waste disposed
of '`after January 1, 1995, excluding hazardous waste and exclud-
ing solid waste generated in this state, shall be determined by the
department at the beginning of each calenda r year based on acom-
parison of the solid waste disposal and incineration capacity in
this state and in the state in which the solid waste is generated

144 442 (2) for that facility. If the base fee for a nonapproved
facility under s . 144 .442 (2) is greater than the annual tonnage fee
imposed under par. (a) for that facility, the solid or hazardous
waste received by thee facility is exempt from the tonnage fee for
that year . The department shall establish methods by rule for esti-
mating the total annual, tonnages for all solid and hazardous
wastes received by a nonapproved facility . ., If' an estimate reveals
that total annuall tonnage fees for a nonapproved facility for a cer-
tain year are unlikely to exceed the base fee under s . 144 442 (2)
for- that year-, thee department shall grant an exemption under this
paragraph without requiring the calculation of the actual total ton-
nage fees .

(g) Use of tonnage fees . Tonnage fees paid by a nonapproved
facility shall be paid into the environmental fund for environmen-
tal ,repair

(4) AMOUNT OF TONNAGE FEE (a) Tonnage fee; solid waste..
Except as provided under gars (c) and (g), the tonnage fee
imposedby sub : . . (3) (a) is 1 .5 cents per ton for solid waste .

(b) Tonnage fee, certain hazardous waste .. The tonnage fee
imposed by sub.. (3) ' (a) is 15 cents per ton for hazardous wastes
other than waste specified under par. . (c) .

(c) Tonnage fee; other waste: Except as provided under par .
(g), the tonnage fee imposed by sub . (3) (a) is 1 5 cents per ton for
waste consisting of ashes and sludges from electr i c and process
steam generating facilities, sludges produced by waste treatment
or manufacturing processes at pulp or paper mills, manufacturing
process solid wastes from foundries and sludges produced by
municipal wastewater treatment facilities

(g) Tonnage fee, mining waste. . Notwithstanding pans . (a) to
(c), with respect to prospecting or mining waste, the tonnage fee
imposed under sub (3) (a) is :

1 . For hazardous tailing solids, 1 . 5 cent per ton.
2 For nonhazardous tailing solids or for nonacid producing

taconite tailing solids, . 0 . 2 cent per, ton ,
3 For hazardous sludge, one cent per ton:
4 For nonhazardous sludge, 0. 5 cent per, ton .
5 For hazardous waste rock, 0 . .3 cent per ton.
6 For nonhazardous waste rock or for nonacid producing tac-

onite waste rock, 0 . 1 cent per ton.
7 For, any prospecting or mining waste not specif ied under

subds . 1 to 6. , 0 5 cent per ton ..
(6) PAYMENTS FROM THE WASTE MANAGEMENT FUND AND

RELATED PAYMENTS (b) Payments from the waste management
fund . The department may expend moneys in the waste manage-
ment fund onlyfor the purposes specified under par 's .. (d) to (h) and
1991 Wisconsin Act 39, section 9142 (2w) . The department may
expend moneys appropriated under s . 20 370 (2) (dq) for- the pur-
poses specified under pans: (d) and (g) and 1991 Wisconsin Act
39, section 9142 (2w) The department may expend moneys
appropriated under , s 20 370 (2) (dt) for- the purposes specified
under par. : (f) ': The department may expend moneys appropriated
under s 20 370 (2) (dy) and (dz) for- the purposes specified under
pat. (h)

(c) Payments from the investment and local impact fund. The
department may expend moneys received from the investment
and local impact fund only for the purposes specified under' par . .
(d), only for approved mining facilities and only if ' moneys in the
waste management fund are insufficient to make complete pay-
ments The amount expended by the department under this para-
graph may not exceed the balance in the waste management fund
at the' beginning of that fiscal year or 50% of the balance in the
investment and local impact fund at the beginning of that f iscal
year, whichever amount is greater

(d) Payments",forlong-term care after termination of 'proof'of
financial responsibility, The department may spend moneys
appropriated under s . 20 ; 370 (2) (dq) for the costs of long-term
care of' an approved facility for which the plan of operation was
approved ` under s. 144 44 (3) (c) before August 9, 1989, that
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will be suspended 30 days after the date the notice is mailed unless
the person submits to the department an affidavit stating facts suf-
ficient to show that it has paid the fees as required under par . (a) .

3 If the person named in the aff i davit under subd . 1I is an
intermediate haulerr that holds a license for the collection and
transportation of solid or hazardous waste, the department shall
immediately notify the person that the license will be suspended
30 days after the date the notice is mailed unless the person sub-
mits to the department an affidavit stating facts sufficient to show
that either of the following has occurred :

a . The person named in the affidavit under subd . L1 received
the required fees from a generator, from a person who arranges for
collection or disposal services on behalf of ' one or more generators
of from an earlier intermediate hauler, and paid the fees to the
licensed solid or hazardous waste disposal facility or to a subse-
quent intermediate hauler .r

b . A generator, a , person who arranges for collection or
disposal services on behalf of one or more generators or an earlier
intermediatee hauler failed to pay the required fees to the person
named in the affidavit under subd . 1 :

4 . If ' the department does not receive an affidavit under ' subd
2, or 3 within 30 days after the date the notice is mailed, the
department shalll suspend the license issued to the person for the
collection and transportation of solid or hazardous waste . . Not-
withstanding s . 227 , 42, the department is not required to provide
the licensee with a hearing before the suspension .. .

5 . When a person whose license is suspended under subd . 44
provides the department with proof that the person has paid the
owner or operator of ' the licensed solid or hazardous waste facility
the: amount of' the unpaid fees, the departmentt shall immediately
reinstate the suspended license

(7m) SOLID WASTEFACILITY SITING BOARD FEE (a) Imposition
of solid waste facility siting board fee on generators ,. Except as
provided under par. (d), a generator of solid waste or hazardous
wastee shall pay : a solid waste facility siting board feee for each ton
or equivalent volume of solid waste o rhazardous. waste that is dis-
posed of at a licensed solid waste or hazardous waste disposal
facility . If a person arranges for' collection or disposal services on
behalf of one or more generators, that person shall pay the solid
waste facility siting board fee to the licensed solid waste or haz-
ardous waste disposal facility or to any intermediate hauler used
to transfer wastes from collection points to a licensed facility .. An
intermediate hauler who receives the solid waste facility siting
board fee under this paragraph shall pay the fee to the licensed
solid waste or hazardous waste disposal facility. Tonnage - or
equivalentt volume shall be calculated in the same manner as the
calculation made for tonnage fees under sub . . (3) .

(b) Collection . The owner, or, operator of a licensed solid waste
or hazardous waste disposal facility shall collect the solid waste
facility siting board fee from the generator, a person who arranges
for disposal on behalf of one or more generators or an intermediate
hauler and shall pay to the department the amount of the fee
required to be collected according to the amount of solid waste or
hazardous waste received and disposed of at the facility during the
preceding reporting period .

1(cj Cmv '" t v f . o lid was t facility s i t ;no boar// fPP Tf1P fee
imposed under this subsection is 1 7 cents per ton for solid waste
or hazardous waste

(d) Exemption from solid waste facility siting board feet cer-
tain materials used in operation ofthe facility Solid waste materi-
als approved by the department for lining , daily cover or capping
or for constructing berms, dikes or roads within a solid waste
disposal facility are not subject to the solid waste facility siting
board fee imposed under pat . (a), except that materials approved
for use under s . 144 .44 (3) (bh) or (4e) are subject to the fee .

(e) Reporting period The reporting period under this subsec-
tion is the same as the reporting period under sub . (3) The owner
or operator of any licensed solid waste o f hazardous waste

Except as provided in subd 4 , the solid waste capacity fee is as
follows :

a : For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to the per capita capacity in this state, $0 . .

b . For solid waste gener ated in a state which has a per capita
solid waste disposal and incine r ation capacity greater than or
equal to 75% but less than the per capita capacity in this state, $2
per ton.,

c.. For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to 50% but less than 75% of ' the per capita capacity in this
state, $4 per ton...

d For solid waste generated in a state which has a per capita
solid . waste disposal and incineration capacity greater than or
equal to 25% but less than 50% of the per capita capacity in this
state, $6 per ton.n

e . For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity less than 25% of the
per capita capacity in this state, $8 per ton .

4. If the solid waste capacity fee for solid waste generated in
any state remains at the same level or increases in 2 consecutive
calendar years, the fee under subd . 33 is doubled . The fee shall
remain doubled until solid waste generated in that state qualifi es
for a lower fee under subd, 3 .

(d) Amount of groundwaterfee, prospecting or mining waste
The groundwater fee imposed under par, (a) is one cent per ton for
prospecting or mining waste, including tailing solids, sludge or
waste rock „

(e) In additi on to other , fees : The groundwater, solid waste
capacity and well compensation fees collected and paid under par ..
(b) are in addition to the tonnage fee imposed underr sub.. (3), the
environmental repair base fee imposed under s . 144 .442 . (2) and

.the environmental repair surcharge imposed under s . . 144,442(3)
(f) Exemption from groundwater, solid waste capacity andwell

compensation ;fees, certain materials used in operation of the
facility Solid waste materi als approved by the department for lin-
ing, daily cover or capping or for constructing berms, dikes or
roads within a solid waste disposal facility a re not subject to the
groundwater, solid waste capacity and well compensation fees
i mposed under par . (a), except that foundry sands or ' shredder fluff'
approved forr use under s 144 .44 (3) (bh) or (4e) are subject to
groundwater and well compensation fees ..

(g) Reporting period The reporting period under this subsec-
tion is the same as the reporting period under sub .. (3) . The owner
or operator of any licensed solid or hazardous waste disposal facil-
ity shall pay groundwater, solid waste capacity and well com-
pensation fees required to be collected under par.. (b) at the same
time as any tonnage fees under sub . (3) are paid,

(h) Use of groundwater, solid waste capacity and well com-
pensation fees . The gr'oundwater' fees collected under par'. (b)
shall be credited to the environmental fund for ' groundwater' man-
agement The well compensation and solid waste capacity fees
collected under par . (b) shall be credited tothe environmental fund
forenvironmental repair :

` (i) Failure to pay groundwater, solid waste capacity and well
compensationfees :- 1 . If a person required under par (a) to pay
groundwater, solid waste capacity and well compensation fees to
a licensedsolid or hazardous waste disposal facility fails to pay the
fees, the owner or operator of the licensed solid or hazardous
waste disposal facility shall submit to the department with thepay-
meritrequired under par . (b) an affidavit stating facts suff icient to
show the person's failure to comply with par . (a) .

2. If the person named in the affidavit under subd 1 is a gen-
erator or a person who arranges for' collection or disposal services
on behalf' of one or more generators and the person holds a license
for the collection and transportation of solid or hazardous waste,
the department shall immediately notify the person that the license
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disposal facility shall pay the solid waste facility siting board fee
required to be collected under par. . (b) at the same time as any ton-
nage fees under sub, (3) are paid . .

(f) Use of solid waste facility siting board fees. . The fees col-
lected under par. (b) shall be credited to the appropriation under
s, 20,370 (2) (eg) for transfer to the appropriation under s. 20 505
(4) (k)

(g) Failure to pay solid waste facility siting board fee . 1 . If
a person required under par. (a) to pay the solid waste facility sit-
ing board fee to a licensed solid waste or hazardous waste disposal
facility fails to pay the fee, the owner or operator of the licensed
solid waste or hazardous waste disposal facility shall submit to the
department withh the payment required under par' . (b) an affidavit
stating facts sufficient to show the person's failure to comply with
par, (a) .

2. If'the person named in the affidavit under subd. l is a gen-
erator or a person who arranges for collection or disposal services
on behalf'of'one or more generators and the person holds a license
for the collection and transportation of solid wastee or hazardous
waste, the department shall immediately notify the person that the
license will be suspended 30 days after the date the notice is
mailed unless the person submits to the department an affidavit
stating facts sufficient to show that it has paid the fee as required
under par.. (a) .

3, Ifthe person named in the affidavit under subd, L, is an
intermediate hauler that holds a license for the collection and
transportation of solid waste or hazardous waste, the department
shall immediately notify the person that the license will be sus-
pended 30 days after the date the notice is mailed unless the person
submits to the department an affidavit stating facts sufficient to
show that either of the following has occurred :

a. The person named in the affidavit under subd 1I received
the required fee from a generator', from a person who art anges for
collection or disposal services on behalf'of'one or more generators
or from an earlier intermediate hauler, and paid the fee to the
licensed solid waste or hazardous waste disposal facility or to a
subsequent intermediate hauler,

b A generator, a person who arranges for collection or
disposal services on behalf of'one or more generators or an earlier
intermediate hauler failed to pay the required fee to the person
named in the affidavit under subd . 1 .

4 If'the department does not receive an affidavit under subd .
22 or 3 . within 30 days after the date the notice is mailed, the
department shall suspend the license issued to the person for the
collection and transportation of solid waste or hazardous waste ..
Notwithstanding s 227 42, the department is not required to pro-
vide the licensee with a hearing before the suspension ..

5 When a person whose license is suspended under subd, 44
provides the department with proof that the person has paid the
owner or operator of'the licensed solid waste or hazardous waste
facility the amount of the unpaid fee, the department shall imme-
diately reinstate the suspended license .

History : 19777 c. 377 ; 1979 c. 142; 1 979 a 221 ss, 630q to 630t, 2202 (39) ; 1981
c . 86, 374 ; 1983 a 27 ss, 1533 to 1536, 2202 (38) ; 1983 a. 298; 1983 a . 410 Ss, 48
to 61, 2200 (38), 2202 (38); 1985 a 29 ss. 1954mi to 19558, 3202 (39) ; 1985 a 182
s 5'7 ;1987 a 384 ; 1989 a, 31, 335 ; 1991 a, 39 ; 1993 a 16, 135, 490.

144.4412 Incinerators ; solid waste capacity fee.
(1 ) DEFINIT ION In this section :

(a) "Municipal solid waste treatment facility" means a solid
waste facility thatis designed primarily to burn or convert into fuel
solid waste collected from residential or commercial sources and
that is owned or operated by a municipality or county or a private
entity that offers incineration or conversion services to the public,
a county or a municipality,

(b) "Solid waste disposal and incineration capacity" means the
sum of the total capacity remaining at the beginning of a calendar
year> in all existing: municipal waste landfills and the total solid

waste incineration capacity of all existing incinerators during the
expected life of the incinerators

(2) COLLECTION The owner or operator of an incinerator with
an operating permit or license that is approved under s 1 .44 ..391
or 144,44 (4) shall pay to the department the amount of'the solid
waste capacityy fee required to be collected according to the
amount of solid waste burned during the previous calendar year,

(S ) AMOUNT OF SOLID WASTE CAPACITY FEE. The solid waste
capacity fee imposed under sub.. (2) for solid waste burned after
January 1, .1995,.shall be determined by the department at the
beginning of each calendar year based on a comparison of the
solid waste disposal and incineration capacity in this state and in
the state in which the solid waste is generated .. Except as provided
in sub, (4), the solid waste capacity fee is as follows : .

(a) For solid waste generated in a state which has a per capita
solidd waste disposal and incineration capacity greater than or
equal to the per capita capacity in this state, $0 .

(b) For solid waste generated in a state which has .a per capita
solid waste disposal and incineration capacity greater than or
equal to 75% but less than the per capita capacity in this state, $2
per ton,

(c) For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity : greater than or
equal to 50% but less than 75% of'the per capita capacity in this
state, $4 per ton .

(d) For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity greater than or
equal to 25% but less than 50% of the per capita capacity in this
state, $6 per ton :

(e) For solid waste generated in a state which has a per capita
solid waste disposal and incineration capacity less than 25% of the
per capita capacity in this state, $8 per ton .

(4) FEE DOUBLED ' Ifthe solid waste capacity fee for solid
waste generated in any state remains at the same level or increases
in 2 consecutive calendar years, the fee under sub (3) is doubled ..
The fee shall remain doubled' until solid waste generated in that
state qualifies for a-lower fee under sub . (3) .

(5) ExaMrriorrs . The solid waste capacity fee under sub.. (3)
or (4) does not apply to Any of'the following.

(a) Hazardous waste .
(b) Solid waste generated in this state .
(c) Solid waste generated in another state if the solid waste is

converted into fuel or burnedd at a municipal solid waste treatment
facility with an operating permit or license that is approved under
s, 144 391 or 144,44 (4) prior- to May 11, 1990, and the solid waste
is delivered to the municipal solid waste treatment facility pursu-
ant to a contract in effect 2 years after May 11, 1990 :

(6) USE OF SOLID WASTE CAPACITY FEE: The fees collected
under sub, (2) shall be credited to the environmental fund

History : 19 89a335 .

. . 144 .44.14 Solid waste capacityy fees; department
determinations . Beginning on January 1, 1991, and annually
thereafter, the department shall determine the solid waste disposal
and incynarn2t:^n capacity yS „lafi na ll i n e 1444412(1 1 (F.1 nf' th :s
state and each adjacent state The department shall inform the
owner, or operator of each solid waste disposal facility and each
incinerator in, this state of the amount of the solid waste capacity
fee under :ss. 14.4.441 (7) and 144 :4412 for ' solid waste, generated
in each adjacent state, commencing on January 1, 1995, based on
thatt solid waste disposal and incineration capacity determination .

History : 1989 a 3 35 .

144 .442 Environmental repair. ( 1) DEFINITIONS. In this
section :

(a) "Approved facility" has the meaning specified under s .
144;.441 (1) (a)•
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(b) _ "Approved mining facility" has the meaning specified
under s .' 144 . 441 (1)(b)

(bm) "Discharge" has the meaning given in s . 144 76 (1) (a) .
(c) "Nonapproved facility" has the meaning specified under s .

144 441 (1) (c) .
(cm) "Private water supply" means a well which is used as a

source of water for humans, livestock or poultry. As used in this
paragraph ". `livestock" has the meaning specified under s .. 95 80
(1 ) (b)

(d) "Site or facility" means, except in sub. . (9m), an approved
facility, an approved mining facility, a nonapproved facility or a
waste site..

(e) "Waste site" means any site, other than an approved facility,
an. approved mining facility or a nonapproved facility, where
waste is disposed of regardless of when disposal occurred or
where a hazardous substance is discharged before May 21, 1978 .

(111 ); ENVIRONMENTAL REPAIR FEE FOR GENERATORS (a) Impo-
sition of fee Except as provided under par. (f), a generator of solid
or hazardous waste shall pay an environmental repair fee for each
ton or equivalent volume of' solid orhazardouss waste which is dis-
posed of at a licensed-solid or hazardous waste disposal facility .
If a person arranges for collection or disposal services on behalf '
of one or more generators, that person shall pay the environmental
repair fee to the licensed solid or hazardous waste disposal facility
or, to any intermediate hauler used to transfer wastes from collec-
tion points to a licensed facility . An intermediate hauler who
receives environmental repair- fees under this paragraph shall pay
the fees to the licensed sol id or hazardous waste disposal facility .
Tonnage or equivalent volume shall be calculated in the same
manner as the calculation made for tonnage fees under s .. 144,441
(3)

(b) Collection . The owner or operator of a licensed solid or
hazardous waste disposal facility shall collect the environmental
repair fee from the generator-, a person who arranges for disposal
on behalf' of one or more generators or an intermediate hauler and
shall pay to the department the amount of ' the fees required to be
collected according to the amount of solid or hazardous waste
received and disposed of at the facility during the preceding
reporting period .

(cm)` Amount of environmental repair fee.. Except as provided
under par . (d), the environmental repair fee imposed under par, (a)
is 15 cents per Con for solid or hazardous waste received by ' a
licensed solid or hazar dous waste disposal facility after December
31, 1985, but bef'o 're .July 1, 1989, and 20 cents per ton for solid
or hazardous waste received by a licensed solid or hazardous
waste disposal facility on or after July 1, 1984 ,

` (cp) ' Amount of environmental repair fee . Notwithstanding
par'.. (cm) and exceptas provided under par : (d), the environmental
repair fee imposed :: under par. . : (a) is 30 cents per ton for solid or
hazardous waste, other than high-volume industrial waste, as
defined in, s 144 .44: (7) , (a) l . ; disposed of on or after :January 1,
1988 but before July 1,: 1. 989, and 50 cents per ton disposed of on
or after July 1, 1989

(d) Amount of environmental repair fee ; prospecting or mining
waste The environmental repair fee imposed under par'.. (a) is one

-ids, sludge or waste rode .
(e) In addition to other fees . The envir onmental repair fee col-

lected and paid under par. (b) is in addition to the base fee imposed
under sub (2), the surcharge imposed under sub . (3), the tonnage
fee imposed under s 144 .441(3) and the groundwater; solid waste
capacity and well compensation fees imposed under s .. 144: 441
(7 )

(f) Exemptionn from environmental repair fee; certain materi-
als used in operation of the facility. ' Solid waste materials
approved by the department for lining, daily cover or capping or
for constructing berms, dikes or roads within a solid waste
disposal facility are not subject to the environmental repair fee
imposed under par . (a), except that fonndry sands or shredder fluff

(h) Use of environmental repair fee ::. The fees collected under
pay . (b) shall be credited to the environmental fund for environ-
mental repair.

(i) Failure to pay environmental repair fee , 1 . If a person
required - under par: (a) to pay an environmental repair : f 'ee to a
licensed solid or hazardous waste disposal facility fails to pay the
fee,, the owner or operator of the licensed solid orhazardous waste
disposal facility shall submit to the department with the payment
required under par (b) an affidavit stating facts sufficient to show
the person's failure to comply with par. (a) ,

2 If the person named in the affidavit under subd . 1I is a gen-
erator or a person who arranges for collectionn or disposal services
on behalf ofone or more generators and the person holds a license
for the collection and transportation of solid or hazardous waste,
the department shall immediately notify the person that the license
will be suspended 30 days after the date the notice is mailed unless
the person submits to the department an affidavit stating facts suf-
ficient to show that it has paid the fee as required under par .. (a) .

3 . If' the person named in the affidavit under , subd. 1 , is an
intermediate hauler that holdss a license for the collection and
transportation of solid or hazardous waste, the department shall
immediately notify the person that the license will be suspended
30 dayss after the date the notice is mailed unless the person sub-
mits to thedepartment an affidavit stating : faces suf'f'icient to show
that either of the following has occurred :

a The personnamed in the affidavit under ; subd 1, received
the required fee f rom a generator, from a person who arranges for
collection or disposal services on behalf of ' one or more generators
or from an earlier intermediate hauler-, and paid the fee to the
licensed solid oc hazardous waste , disposal facility or to a subse-
quent intermediate haulerr

b . A generator, a person who arranges for collection or
disposal services on behalf' of one or, more generators or an earlier
intermediate hauler failed to pay the required fees to the person
named in the affidavit under subd . 1

4. If the department does not receive an affidavit under subd .
2 oc 3 within 30 days after the date the notice is mailed, the
department shall suspend the license i ssued to the person for' the
collection and transportation of solid or hazardous waste . . Not-
withstanding s 227 42, the departmentt is not required to provide
the licensee with a hearing before the suspension ..

5 When a person whose license is suspended under subd . 4 ,
provides the department with proo f that the person has paid the
owner or, operator ' of the licensed solid or , hazardouss waste facility
the amount of the . unpaid fee, the department shall immediately
reinstate the suspended license

(1s) ENVIRONMENTAL REPAIR FEE FOR GENERATORS OF HAZARD-
OUS WASIE , (a) A , ge110T'3tOT' 01 hazardous waste who is requited
to report annually on hazardous waste activities according to rules
promulgated under s. 144.62 (8) (b) shall pay an annual enuiron-
mental,repair fee. ;

(b) The annual environmental repaii fee under -par.. (a) shall be
assessed as follows :

1 . . A generator of hazardous waste shall pay a base fee of $125
if the generator has generated more than zero pounds in that par tic-
ulat year, plus $12 per ton of hazardous waste generated during
the reporting year

2 . No generator may pay a fee that is greater than $10,000
(c) No fees may be assessed under par . . (a) for the following

hazardous wastes :

approved for use under s 144..44 (3) (bh) or (4e) are subject to the
environmental repair fee,

(g) Reporting period.. The reporting period under this subsec-
tion is the same asthe reporting period under s . 144 : 441 (3). The
owner or operator of any licensed solid or hazardous waste
disposal facility shall pay environmental repair fees required to be
collected under par. . (b) at the same time as any tonnage fees under

144,441 (3) .
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entered into an agreement. with the department to close the facility
on or before July 1, 1999, the owner or operator shall pay to the
department an environmental repair surcharge equal to 50% of' the
tonnage fees imposed under s ' 144 . 441 (3) ,

(c) Use of environmental repair surcharge. . Environmental
repair surcharges shall be credited to the environmental fund for
environmental repair .

(4) INVENTORY; ANALYSIS; HAZARD RANKING, (a) Inventory, 1 .
The department shall compile and maintain an inventory of sites
or facilities which may cause or threaten to cause environmental
pollution . In compiling the inventory, the department shall collect
all relevant information about a site or facility which is or may
become available . No later than January 1 , 1992, the department
shall publish the initial inventory of sites or , facilities . Every 4
years; beginning no later than January 1, 1996, the department
;hall publish a revised inventory of sites or facilities .

2 . The department shall publish the initial inventory and each
revised invento ry as a class I notice under ch 985 in the official
state newspaperunder s985 .. 04 or, if' none exists, in a major' news-
paper with statewide circulation . The notice shall include a state-
ment that the list is not subject to judicial review .

3 . The decision of' the department to include a site or facility
on the inventory or exclude a site or facility from the inventory is
not subject to judicial review ..

4 Notwithstanding s. 227 Ol (13) or 227 .10 (1), the list of
sites or facilities which results from the inventory is not a rule ,

(b) Investigation; analysis . 1 The department may take direct
action under subd . 2 , or 3 , or may enter into a contract with any
person to take the action The department may take action under
subd 2 , or 3 , r egardless of whether : a site or facility is included on
the inventory under par (a) or the hazard ranking list under par ..
(c )

2 The department may conduct an investigation, analysis and
monitoring of a site or facility and . areas: surrounding the site or
facility to determine the existence and extent of actual or potential
environmental pollution f rom the site or facility including, but not
limited to, monitoring by means of installing test wells or by test-
ing water, supplies, The department may conduct an investigation
to identify persons who are potentially responsible for actual or
potential environmental , pollution from a site oY :. facility. If' the
department conducts an investigation to identify persons who are
potentially responsible for actual or potential environmental
pollution from a site or- facility, the department shall make a rea-
sonableeffort to identify as manyy persons as possible . esponsible
for- the environmental pollution

3 . The department may determine whether a site or facility
presentss a substantial danger topublic health or welfare or the
environment and evaluate the magnitude of ' the danger..

(c) Hazard rankang. L The department shall promulgate by
rule criteria forr determining the, rankingg of sites and facilities
which- are included in the inventory under par. . (a), based on the
degree to which sitess or facilities present a substantial danger to
public health or welfare or the environment and the potential
urgency of taking remedial action To the extent applicable, the
criteria shall be based on the population at risk, the potential for
contamination of drinking water supplies, the , potential for other
direct human contact, the potential for : destruction of sensitive
ecosystems., : ..: the hazard potential of the 'hazardous substances
which may be released and other appropriate factors The depart-
ment is not required to use hazard ranking crite ria promulgated by
the federal environmental protection agency under 42 USC 9601,
et seq

2 . From time to time, the department shall issue documents,
consistent with the criteria in subd . 1 . , which list the hazard rank-
ing of sites and facilities which are included in the inventory under
pa r. (a) . The hazard ranking list shall include in a single category

. those s ites or facilities deter mined by the department to present -a
substantial danger to public health or welfare or the environment .
The department may include subcategories in the hazard ranking

-1 . . Hazardous wastes which are recovered for recycling . or
reuse including hazardous wastes incinerated for the purpose of
energy , recove ty .

2 . Leachate which contains hazardous waste which is being
transported to a wastewater treatment plant or is . discharged
directly to a sewer pipe .

3 : Hazardous wastes which are removed from a site or facility
to repair environmental pollution

4 Household hazardous wastes that are collected by a munic-
ipality unde r a program for the collection and disposal of house-
hold hazardous wastes..

(d) ; The department shall assess fees under par . (a) on the basis
of the generator's report that is submitted according to thee rules
promulgated under s : 144. 62 (8) (b) .

(dm) The department may promulgate a rule setting a late fee
to be assessed against a generator of hazardous waste who fails to
pay the annual environmental repair fee under par. (a) when it is
due. If' the department promulgates a rule unde r this paragraph,
it shall set the fee at a level designed to offset the increased costs
of collecting annual fees that ace not paid when due ..

(e) All moneys received under this subsection shall be credited
to the environmental `fund for- environmental repair.;

(2~ ENVIRONMENTAL REPAIR BASE FEE .. (a) Imposition of envi-
ronmental repair base fee. The owner or operator of a nonap-
proved ' facility shall pay to the department an envi r onmental
repair ' base fee for each calendar year .

(b) Amount of ' environmental repair base,fee, 1 : The environ-
mental repair- base fee is $100 if the owner or operator of the non-
approved facility enters into an agreement with the department to
close the facility on of before July 1, 1999, The $100 base fee first
applies for the calendar year in which the owner or operator of 'a
nonapproved facility enter s into a closure agreement . If' the owner
or operator of 'a nonapproved facility fails to comply with the clo-
sure agreement; the department shall collect the additional base
fees which would have been paid by the owner or, operator under
subd 2' in the absence of the closure agreement . .

2 . The environmental repair base fee is $1,000 if' the owner
o f operator of 'a nonapproved facility has not entered into an agree-
ment with the department to close the facility on or- before July 1,
1999 .

(c) Use of environmental repair base ' fees . Environmental
repair base fees shall be credited to the environmental fund for
environmental repair.

(d) Reduction of base fee, monitoring This paragraph applies
to a nonappioved facility which is subject to the $1,000 base fee
under par (b) 2 : and which is required by the department to con-
duct monitoring undei' s 144 44 (4 ) ('f).. The base fee under par .
(b) 2 .2 shall be reduced by the cost, of` monitoc i ng for the calendar
year to which the base fee applies, or $900, whichever is less .

(3) ENVIRONMENTAL REPAIR SURCHARGE . (a) Imposition of
environmental repairsurcharge If the owner or operator of anon-
approved facility is required to pay a tonnage fee under s . 144 ,:441
(3); the owner or operator shall pay to the department an environ-
mental repair surcharge for- each calendar year

` (b) Amount of erzvirorimental repair surcharge ' 1 . With
respect to solid or hazardous waste disposed of at a nonapproved

"facility for which the owner or operator enters into an agreement
withthe department to close the facility on or before July 1, 1999,
the owner or operator shall pay to the department an environmen-
tal repair surcharge equal to 25% of the tonnage fees imposed
under s . 144 441 (3) The 25% surcharge first applies fOr the cal-
endar year in which the owner or operator ' entecs into a closure
agreement . If' the owner or operator fails to comply with the clo-
sure agreement, the department shall collecethe additional ton-
nage fees which would have been paid by the owner of operator
under subd 2 in the absence of the closure agreement ..

2 . . With respect to, solid or hazardous waste disposed of at a
nonapproved facility for which the owner or operator has not
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(6) ; ENVIRONMENIAL REPAIR . (b) Department authority, 1,
The department may take direct action under subds ; 2 , to 99 or may
enter into a contract with any person to take the action . .

2 The department may take action to avert potential environ-
mentalpollution from the site or facility:

3 The department may repair the site or facility or isolate the
waste ' .

4 The department may abate, terminate, : remove and remedy
the effect of environmental pollution f r om the site or facility .

5. The department may restore the environment to the extent
practicable .

6. The department may establish a program of long-term
care, as necessary, for a site or facility which is repairedor iso-
lated ,-

7: The department may provide temporary or permanent
replacements for private water supplies damaged by a site or facil-ity

8 . The depar tment may assess the potential health effects of
the occurrence, not to exceed $10,000 per occurrence ,,

9 . The department may take any other action not specified
under ' subds . 2 to 8 . consistent with this subsection in order to pro-
tect public health, safety or welfare or the environment ..

(c) Sequence of remedial action . In determining the sequence
for taking remedial action under this subsection, the department
shall consider the hazard ranking of each site or facility, the
amount of funds available, the information available about each
site or facility, the willingness and ability of an owner, operator or
other responsible person to undertake or assist in remedial action,
the availability of federal funds under 42 USC 9601 ; et seq , and
otherf relevant factors .. The department shall give the highest pri-
ority to remedial action at sites or facilities which have caused
contamination of a municipal water supply in a town with a popu-
lation greater than 10;000.. If any such site or facility is eligible
for federal funds under 42 USC - s. 9601 to 9675, but thee federal
funds. will not be available before January 1, 2000, the department
shall proceed with remedial action using state funds ..

(cm) Remedial action schedule . The department shall com-
mence remedial action as required under this paragraph for sites
or facilities which are included on the hazard ranking list and are
determined to present a substantial danger to public health or wel-
fare or the environment .. The department shall commence reme-
dial action at no less than 2 of the sites or facilities by January 1,
1989 .. The department shall commence remedial action at all of
the sites or facilities by !January 1 ; 2000 ; After January 1 ; 1989 and
before January 1, 2000, the department shall' annually commence
remedial action at no less than 2 of the sites or facilities .

(d) Emergency responses Notwithstanding rules promulgated
under this section, the hazard ranking list, the considerations for
taking action under par (e) or the remedial action schedule under
par (cm), the department may take emergency action under thiss
subsection and subs . . (4) and (8) at a site or facility if delay will
result in imminent r i sk to public health or safety or the enviton-
ment The department is not required to hold a hearing under par.
(fJ if emergency action 1S taken under i'Cii spat paragraphi,. i li2 u2CiSivii
of the department to take emergency action is a final, decision of
the agency subject to judicial review under ch 227 .

(e)Accessto Property Any officer, employe or authorized rep-
resentative of the department may enter onto any site or facility
and areas surrounding the site or facility at reasonable times and
upon notice to the owner or occupant to take action under this see-
tion .. Notice to the owner or occupant is not required if the delay
required to provide this notice is likely to result in an imminent
risk to public health or welfare or the environment .

(f) Notice, hearing. The department shall publish a class 1
notice, under ch. 985, prior to taking remedial action under this
subsection and subs, (4) and (8), which describes the proposed

list which group together,- without assigning a specific degree of
risk and without establishing an individual hazard ranking, sites
or facilities which do not present a ; substantial danger to public
health or welfare or the environment . No later than January 1,

.94, the department shall complete the hazard ranking of all sites
of facilities which ate included in the initial inventory compiled
under par (a) Notwithstanding s . . 227 .01 (13) or 227 .10 (1), doc-
uments issued under this subdivision are not rules .,

3 The department shall publish the hazard, ranking list and
any amendments to the hazard ranking list as a class 1 notice under
ch . 985 in the official state newspaper under s . 985 04 or, if' none
exists, in a major newspaper with statewide circulation . The
notice shall invite the submission of written comments within the
30-dayy period after the notice is published, The notice shall
include a description of the procedure for requesting a public hear-
ing andd a statement that the list is not subject to,judicial review

4. Within 30 days after the hazard ranking list or any amend-
ments to the hazard ranking list are published, any person may
submit to the department 'a request far a public hearing If a hear-
ing is ieguested within the 30-day period, the department shall
publish `a notice of'the hearing, at least 10d ays prior to the hearing,
as a, class485 .04 1 notice under 'efi 985 in the official state newspaper
under s or, if none exists, in a majornewspaper with state-
wide circulation. The department shall conduct the public hearing
within 90 days after the hearing is requested . The department may
publish d 'notice and conduct a public hearing if a request is
ieceived'after the 30-day period 'Notwithstanding s 227' :42,` the
hearing under this paragraph shall not be conducted as a contested. ,. ,.
case

5. The decision of the department concerning the hazard iank-
ing,assigned,to a site or facility is not subject to judicial review.

.(d) Access to information Upon the request of any officer,
employe;or authorized repcesentative of'fhe department, any Per-
son.,who generated, transported, treated, stored or disposed of
solid of hazardous waste which may have been disposed of at a site
or facility under investigation by thee department shall provide the
officer, employe or authorized representative access to any
records or documents in that person's custody, possession or con-
tiol which xelate,t6'

1 . The type and quantity of waste generated, transported,
treated or stored which was, disposed of at .the site or facility and
the,, dates of, these activities

2 The identity of persons who generated, transported, treated
or stored waste which was disposed of at the site or facility .

3 The identity, of subsidiary or parent corporations, as
defined : in sub.. (9) (a)' 3, of persons who generated, transported,
treated or stored waste which was disposed of at the site or facility .

(5). ENVIRONMENTAL RESPONSE PLAN The department shall
promulgate by rule a waste facility environmental response plan.
The planshaTl contain the following provisions :

(a) Methods for preparing the inventory and conducting the
`analysis under `sub (4)

(b) Methods for remedial action under, sub (6) .
ICJ Methods and Cl ll 'G11U 1Vi,U?iZidiliiliils 1`tiZ ~t~y iv(iiaiC Cni~.i t

of remedial action under sub . . (6) .
(d), Meaps of . ensuring that the costs of remedial action are

appropriate in relation to the associated benefitss over, the, period
of potential human exposure to, ;substances released by the, site or
facility.

(e)Appropriate roles and responsibilities under this section for
federal, state and local governments and for -interstate and non-
governmental entities .

(f) Means of making the most effective use of'the grant pro-
gram under sub .. (9m) so as to encourage the greatest number of
political subdivisions to undertake remedial action on property
that. they own
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a , The municipality's responsibility for- the site or facility
affected by the project

b . The benefit that the municipality receives from the projectt
c The municipality's ability' to pay for the project.
2 . The total amount charged to all municipalities who are

charged for the project mayy not exceed 50% of the amount
expended by the department under par .. (b) for the project

3 . The department shall promulgate rules establishing cr i teria
for determining the responsibility, for the purposes of this subsec-
tiori, of a municipality for ' a site or facility affected by the project
under par. . (b) ; the benefit a municipality receives from a project
under par (b) ; and the ability of a municipality to pay for a project
under par'.. (b)

4 All moneys received under this paragraph shall be credited
to the environmental fund for- environmental repair

(9 ) RECOVERY OF EXPENDITURES,, (a) Definitions In this sub .-
section :

l "Operator" means any person who operates a site or facility
or who permits the disposal of waste at a site or facility under his
or her management of control for consideration, r egardless of
whether the site or facility remains in operation and regardless of
whether the person operates or permits disposal of waste at the
time any environmental' pollution occurs .. This term includes a
subsidiary or parent corporation :

2 "Owner" means anyy person who owns or who receives
direct or indirect consideration from the operation of' a site or facil-
ity regardless of whether the site or facility remains in ,opet ation
andregardless of whether the person owns or receives considera-
tion at the time any environmental pollution occurs . . This term
includes a subsidiary or parent corporation

3 "Subsidiary or parent corporation" means any business
entity, including a subsidiary, patent corpor ation or other business
arrangement which has elements of common owner-ship or control
or uses along-term contr actual a rrangement with any per son to
avoid direct responsibility for conditions at a site or facility

(b) Applicability, 1 ., This subsection does not apply to the
release or discharge'of` a substance which is in compliance with a
permit, license, approval ; special order, waiver or var i ance issued
under this chapter or ch 30, 31 or 147, or under corresponding
federal statutes or regulations

2. This subsection applies to an owner ' who purchases the land
where a site or facility is located only if the owner knew or should
have known of the existence of' the site or facility at the time of
purchase . . .

(c) Persons responsible. L: An owner or operator is responsi-
ble for, conditions at a site or facility which presents a substantial
danger to public health :or welfare or the environment if the person
knew or should have known at the time the disposal occurred that
the disposal was likely to result in , or causee the release of a sub-
stance into the environment in a manner- which would cause asub-
staniial danger to public health or welfare or to the environment .

2 . Any person, including an owner or operator and including
a subsidiary or parent . corporation which is related to the person,
is responsible for 'conditions at a site or facility which present a
substantial danger- to public health 6Y ' welfare ut' the ciiViiviiiTicrit
if':

a: The person violated any applicable statute, rule, plan
approvalor special order in effect at the time the disposal occurred
and the violation caused or contri buted to the condition at the site
or facility ; or

b; The person's action related to the disposal caused or con-
ttibuted to the condition at the site or facility and would result in
liability under common law in effect at the time the disposal
occurred, based on standards of' conduct for that person at the time
the disposal occurred .. -

(d) Right of'actaon. Aright of '. action shall accrue to the state
against any person responsible under par. . (c) i f an expenditure is

remedial action and the amount and purpose of any proposed
expenditure . Except as provided under par . (d), the department
shall provide a hearing too any person who demands a hearing
within 30 days - after' the notice is , published for the purpose of
determining whether the proposed remedial action and any
expenditure is within the scope of this section and is reasonable
in relation to the cost of obtaining similar materials and services . .
The department is not required to conduct more than one hearing
for the remedial action proposed at a single site or facility . Not-
withstanding s . 227 . 42 ; the hearing shall not be conducted as a
contested case.' The decision of' the department to take remedial
action under this section is a final decision of the agency subject
to judicial review under ch , 227.

(6m) MONITORING COSTS AT NONAPPROVED FACILITIES OWNED
OR OPERATED BY MUNICIPALITIES Notwithstanding the invento r y,
analysis and hazard ranking under sub . (4), the environmental
response plan prepared under sub . . (5) or the environmental repair
authority, remedial action sequence and emergency response
requirements under sub . (6), the department shall pay that portion
of the cost of any monitoring requirement which is to be paid
under s . 14'4.. 44 (4) (f) 5 : from the appropriation under s . 20 370
(2) (dv) 'prioc to making other payments from that appr 'opr 'iation . .

(6r) MUNICIPAL INCINERATOR ASH TESTING Notwithstanding
the inventory, analysis and hazard ranking under sub . (4), the envi-
ronmental response plan prepared under sub . . (5), the environmen-
tal repair authority, remedial action sequence and emergency
response requirements under sub, (6), or the monitoring costs
under subs (6m), the department shall pay the cost incurred by a
municipality after-June 30, 1986, and befOre January 30, 1988, for
testing' required to determine whether the ash from a municipally
owned incinerator is hazardous : The department shall make pay-
ments under this subsection from the appropriation under s .
20 . 370 (2) ` (dv) prior to making other payments from that appro-
priation,'

(7) PAYMENTSFROM THE INVESTMENT AND LOCAL IMPACT FUND'.
The department . may expend moneys received from the invest-
ment and local impact fund for the purposes specified underr sub . .
(6) only for approved mining facilities and only if moneys in the
environmental fund that are available for environmental repair are
insufficient to make complete payments ., The amount expended
by the department under this subsection, may not exceed the bal-
ance in the environmental fund that is available for, environmental
repair, at the beginning of that fiscal year or 50% of the balance in
the investment and local impact fund at the beginning of that fiscal
year, whichever amount is greater,

(S ) .IMPLEMENIING THE FEDERAL SUPERFUND ACT (a) The
department may advise, consult, assist and contract with other
interested persons to take action to implement the federal compre-
hensive environmental response, compensation and liability act
of 1; 980 , 42 USC 9601, et seq , in cooperation with the. federal
environmental piofection agency . These actions include all of' the
action s under subs . (4) to (6) . The department may enter into

',agreemen t s wi th the federal environmental pr otection agency '
(b ) The department may expend moneys from the appropri a -

tion s under ss 20 ., 370 (2) (dv) and 20,866 . (2) (tg) as required
under 42 USC 96,01, et sect , The department shall promulgate by
rule criteriafot the expenditure of moneys from the appropriations
under ss . 203,70 (2) (dv) and'2020,866 (2) (tg ) . The criteria shall
include consider ation of the amount of moneys available in the
appropriations under ss: 20 370 (2) (dv) and 20,866 (2) (tg), the
moneys 'availablee f r om other sources' for the required sharing of
costs; tfie differences between public and private sites or facilities,
the potential for cost recovery from r esponsible parties and any
other appropriate factors

(c) 1 Thedepartment may require a municipality to pay aiea-
sonableshare of the amount expended by the department for a pro-
ject` under par (b) . The department shall base any share charged
to a municipality for a project under par (b) on the following fac-
tors :
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(c) Grants for remedial action. . 1 . The department may make
remedial action grants from the appropr iations under s . 20 866 (2)
(tg) to political subdivisions for remedial action on any site orr
facility owned by a political subdivision in which the soil or
groundwater is contaminated by environmental pollution .,

2 . The department by rule shall establish the application
requirements and grant conditions for a remedial action grant ..
The department shall ` require the political subdivision to include
in its application all of the following:

a . The results of the investigation to determine the nature and
scope of environmental pollution at the site or facility

b . A remedial action plan
c . Comprehensive plans for the redevelopment of the prop-

erty after the remedial actionn is completed .,
d A statement of whether the political subdivision intends to

use the cost recovery procedure in s . . 144. . 4422. . If the political sub-
division indicates in its application that it intends to use the cost
recovery procedure in s 144 :.4422, the department may not
approve the application for ' a remedial action grant until the politi-
cal subdivision completes the procedures under s . 144 4422 (2g)
and (2r' ) ..

4 : The department may, not approve the application for ' a
remedial action grant for a site or facility that is not a landfill if the
political subdivision caused the environmental pollution .

5 The department shall require the political subdivision to do
all of the following as a condition of receiving a remedial action
grant:

a.r Make a commitment to seek contribution of ' funds from per-
sons legally responsible for the environmental pollution .

b . Make a commitment to redevelop: the property or to sell or
lease it for- the purposes of redevelopment, if appr opr i ate

6.. Upon reviewing thee application, if the department deter-
mines that the political subdivision is eligible to receive a remedial
action grant and that funds are available to make a remedial action
grant, it shall notify the political subdivision .

7 A remedial action grant shall equal 25% of the eligible
costs of the remedial action. The political subdivision's share of
the costss may include contributions of ` equipment and labor . No
political subdivision may receive more than 35% of the total
amount of funds allocated for remedial action grants in any fiscal
year.

8 If sufficient funds are not available to make remedial action
grants , to all political subdivisions that are eligible for remedial
action grants, the department shall give a higher priority to reme-
dial actions thatt will result in all of the. following :

a . The greatest potential to reduce environmental pollution
andd threats , to public health . ,

b Thee greatest avoidance of development of currently unde-
veloped land by making the site or facility available for redevelop-
ment af'ter remedial action .

(d) Amount of fending In each fiscal year, the department shall
submit to the joint committee on fi nance a proposal for the total
amount of' grants to be made in each of the following categories :
investigative funding grants for ' waste sites ; investigative funding
giants for, landfills ; remedial action giants 'vi' --waste Sites ; --A
remedial action giants for landflis „ The department may not issue
a determination of grant eligibility under this section in any fiscal
year until the joint committee on finance has approved the pro-
posal for that fiscal : year and may nott issuee a determination of
grant eligibility under this section under an amendment to the pro-
posal until the Joint committee on finance has approved the
amendment

(e) Subrogation The state is subrogated to the rights of a polit-
ical subdivision that obtains an award under this section in an
amount equal to the award . All moneys recovered under this para-
graph shall be credited to the environmental fund fo r environmen-
tal zepairrdepartment

made for environmental repair at the site or facility or if an
expenditure is made under sub . ( 8) .

(f) Action to recover costs . . The attorney general shall take
action as is appropriate to recover expenditures to which the state
is entitled .

(g) Disposition offunds : If`the original expenditure was made
from the environmental repair fund, under ' s 25, stats ', or
the environmental fund, the net proceeds of' the recovery shall be
paid into the environmental fund for environmental repair,. If' the
ori ginal expenditure was made from the investment and local
impact fund, the net proceeds of the recovery shall be paid into the
investment and local impact fund..

(h) Cleanup agreements ; waiver of cost recovery. The depart-.
merit and any person who is responsible under par'.. (c) may enter
into an agreement regarding actions which the department is
authori zed ' to take under sub . (6) . . In the agreement, the depart-
ment may specify those actions under sub .. (6) which the responsi-
ble person may. take. As part of the agreement, the department
may agree to reduce the amount which the state is entitledd to
recover under this subsection or to waive part or all of the liability
which the responsible person may have under this subsection .

(i) Lien, Any expenditures made by the department under sub ..
(4), ' (6) of (8) shall constitute a lien upon the property for which
the expenses are incurred, as provided in s , 144 ,76 (13) .

,(91Y1 ) GRANTS TO POLITICAL SUBDIVISIONS FOR INVESTIGATIONS
AND REMEDIAL ACTION (a) Definitions. In this subsection :

1 . "Political "subdivision" means a"city, village, town or
county..

2 . "Site or facility" means an approved facility, an app roved
mining facility,, a nonappioved facility, a waste site or a spill site..

3 . "Spill site" means any site where a hazardous substance is
discharged on or, after May 21, 1978 .

(b) Grants forinvestigataons . 1 . . The department may make
investigativee funding grants from the appropriations under ' s .
20,866 (2) (tg) to political subdivisions for the investigation of any
site or facility owned by a political subdivision in which the soil
or groundwater is contaminated by environmental pollution .

2 The department by rule shall establish the application
requirements : and grant conditions for- an investigative funding
grant

3 The departmentt may not approve the application for an
investigative funding grant for a site or facility that is not a landfill
if the political subdivision caused the environmental pollution.

4 . An investigative funding grant shall equal 25% of the cost
of`"the investigation.. The political subdivision's share of ' the costs
may include contributions of equipment and labor .. No political
subdivision may receive more than 35% of' the total amount of
funds available for' investigative funding grants in any fiscal year

5 . If' sufficient funds are, not available to make investigative
funding grants to all political subdivisions that are eligible for
investigative funding grants, the department shall give a higher
priority to investigations with the potential of leading to remedial
action resulting in all of the following :

A . The greatest reduction of environmental pollution and of
threats to public health

h The greatest AV/11fLlcP Jf IP{P_( pT(1} of ( ii TI PIi-rIV uISP
velopedland -by making the site or facility available for redevelop-
ment after remedial action .

6 A political subdivision may use the investigative funding
grant funds for any of ' the following:

a Investigation to determine the nature and scope of environ-
mental pollution and the appropriate remedial action ,

b Planning the remedial action .,
c Identifying and negotiating with persons responsible for

the environmental pollution, in o r der to obtain cooperation in or
payment for the investigation and any remedial action..

d . Conducting interim 'remedial action approved by the
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3 . The identity of subsidiary or parent corporations, as
defined in s . 144,442 (9) (a) 3, of any person who maybe a respon-
sible party.

(c) The political subdivision shall maintain a single repository
that is readily accessible to the public for all documents related to
responsible parties, ., the investigation, the remedial action and
plans for redevelopment ofthe property..

(ZC) PRELIMINARY REMEDIAL ACTION PLAN (a) The political
subdivision shall, in consultation with the department, prepare a
draft remedial action plan .

(b) Upon completion of the draft remedial action plan, the
political subdivision shall send written notice to all responsible
parties identified by the political subdivision, provide public
notice and conduct a public hear i ng on the draft remedial action
plan . . The notice to responsible parties shall offer the person
receiving the notice an opportun ity to provide information regard-
ingxhe status of' that person or any other person as a responsible
party, notice and a description ofthe public heari ng and a descrip-
tion of the procedures in this section . . At the public hearing, the
political subdivision shall solicit testimony on whether the draft
remedial action plan is the least costly method of meeting the stan-
dards for remedial action promulgated by the department by rule .
The political subdivisionn shall accept written ; comments for at
least 30 dayss after: the close of the public - hearing . .

(c) Upon the conclusion ofthe period for written comment, the
political subdivision shall prepare a preliminary remedial action
plan, taking into account the written comments and comments
received at the public hearing and shall submit the preliminary
remedial action plan to, the department f'or, approval . The depart-
ment may approve the p r eliminary remedial actionn plan as sub-
mitted or require modifications .

(3) OFFER TO SETTLE ; SELECTION OF UMPIRE . ( a) Upon 1'0001V-
ing the department's approval of the preliminary remedial action
plan, the political subdivision shall serve an offer to settle regard-
ing the contri bution of' fundsfor investigation and remedial action
at the site or facility on each ofthe responsible parties identif i ed
by the political subdivision, using the procedure for service of a
summons under s . 801 : 11 and shall notify the department that the
off'er' to settle has been served , The political subdivision shall
include in. the offer' to settle all of the following information :

1 .. The amount of the offer and a rationale for the amount . .
2 The names, addresses and contact persons, to the extent

known, for- all ofthe responsible parties identified by the political
subdivision.

3 The location and availability of documents that support the
claim of the political subdivision against the responsible party

4 The location of the public repository where documents
relating to, the site or faci lity are maintained, the times during
which the reposito ry is open and the name and telephone number'
of the contact person at the repository

5 A description of the procedures under this section
(b) Thee department shall maintain a list of competent and dis-

interested umpires qualifiedd to: perform the duties under subs . (4)
to (6) . None ofthe umpires may be employes of the department .
Upon receiving notice from a political subdivision under .par', (a),
the secretary or his or her designee shall select an umpirefrom the
list and inform the political subdivision and responsible parties or
the person selected:

(c) Within 10 days after receiving notice of the umpire selected
by the department under par. . (b), the political subdivision may
notify the department that the umpire selected is unacceptable .
Within ' 10 days after receiving notice of the umpire selected by the
department under par (b), a responsible patty may notify the
department that the umpire selected is unacceptable or that the
responsible party does not intend to participate in the negotiation . .
Failure to notify the department that the umpire is unacceptable
shall be considered acceptance , If all responsible parties identi-
fied by the political subdivis i on indicate that they do not intend to
participate in the negotiation, the department shall inform the

(g) "Transporter" means a person who accepts or accepted a
hazardous substance for transport to a site or facility

(2) APPLICABILITY This section only applies to a site or facil-
ity if the site or facility is owned by a political subdivision This
section does not apply to a landfill until January 1 ; 1996

(2g) IDENTIFICATION OF RESPONSIBLE PARTI ES . (a) A political
subdivision that intends to use the cost recovery procedures in this
section shall attempt to identify all responsiblee parties . All infor,
matron obtained by the political subdivision regarding responsi-
ble parties is a public record and may be inspected and copied
,,,de : s l° .35 .

41/ (b) Upon the request of an employs or authorized repiesenta-
tve ofthe political subdivision, or pursuant to a special inspection
warrant under s. 66.122; any person who generated, transported,
treated, stored or disposed of a hazardous substance that may have
been disposed of or discharged at the site or facility or who is or
was an owner or' operator shall provide the employe or authorized
representative access to any records or documents in that person's
custody, possession or control that relate to all of the following :

1 . The type and quantity of hazardous . substance that was dis-
posed of or discharged at the site or facility and the dates of' the
disposal or discharge

2. The identity of any person who may be a responsible party ..

(10) RELATION TO OTHER LAWS . . The department shall 0001'dl -
nate its efforts under this section with the federal environmental
protection agency acting under the comprehensive environmental
response, compensation and liability act, 42 USC 9601, et seq .
The department may not duplicate activities or efforts of the fed-
etal environmental protection agency if such duplication is pro-
hibited under 42 USC 9601, et Seq ;

(11) LIABILITY (a) No common law liability, and no statutory
liability which is provided in other statutes, for damages resulting
from a site or facility is affected in any manner by this section . . The
authority, power and remedies provided in this section are in addi-
tion to any authority, power or remedy provided in any other stat-
utes or provided at common law .

(b) If a person takes anyy remedial action at a'site or facility,
whether or not an agreement is entered into with the department
under sub,. (9) (h), any agreement and the action taken are not evi-
dence of liability or,an admission of liability for any potential or
actual environmental pollution

History : 1983 a: 410; 1985 a. 29 ss' 1955m, 3202 (39); 1985 a. 182 s 57 ; 1985
a . 217; 7987 a 2'1, 384 ;1989 a' 31, 56, 335, 359; 1991 a 32, 39 ; 1993 a 16,-453 .

144 .4422 Political subdivision negotiation and cost
recovery. (1) DEFINITIONS In this section :

(a) "Discharge" has the meaning given : in s 144,76 (1) (a) .
(b) "Generator" means a person who, by contract, agreement

or otherwise, either arranges or arranged for disposal or treatment,
or arranges or arranged with a transporter for, transport for
disposal or treatment, of a hazardous substance owned or pos-
sessed by the person, if' the disposal or treatment is done by
another person at a site or facility owned and operated by another
person and the site or facility contains the hazardous substance ..

(c) "Owner or operator" means any of the following :
1, If'the property is taken for tax delinquency, a person who

owns or operates a site or facility at the time that the site or facility
is taken for tax delinquency

2 A person who owns or operates a site or facility at the time
that the disposal or discharge of a hazardous substance at the site
or facility occurs .

(d) "Political subdivision" means a city, village, town or
county

(e) "Responsible party" means a generator, an owner or opera-
tor ; aTransporter or' a person who possesses or controls a hazard-
ous substance that is discharged or disposed of or who causes the
discharge or disposal of 'a hazardous substance

(f) "Site or' facility" has the meaning given in s . 144,442 (9m)
(al 2
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umpire's recommendation within 60 days after receiving it Fail-
ure to accept of reject the recommendation within 60 days shall be
considered rejection of the recommendation , . If the political sub-
division rejects the recommendation with respect to any responsi-
bleparty, the recommendation does not apply to that responsible
party If a responsible party rejects the recommendation, it does
not apply to that responsible party .:

( 7) RESPONSIBLE PARTIES SUBJECT TO AN AGREEMENT OR REC-
OMMENDATION A responsible party that enters into an agreement
under sub . . (5) with a political subdivision or that accepts the
umpire's recommendation under sub . . (6), if the political subdivi-
sion does not reject the recommendation, is required to comply
with the agreement or recommendation , When the responsible
party has complied with the agreement or recommendation, the
responsible party is not liable to the state, including underr s ..
144 -, . 442 (9) or 144 76 (7) (b), or to the political subdivisi on for any
additional costs, of the investigation or remedial action; the
responsible party is not liable to any other responsible party for
contribution to costs incurred by any other responsible party for
the investigation or remedial action ; and the responsible party is
not subject to an order under s .. 144. . 76 (7) (c) for the discharge that
is the subject of the agreement of recommendation .
' (H) . RESPONSIBLE PARTIES NOT SUBJECT TO OR NOT COMPLYING
WITH AN AGREEMENT OR RECOMMENDATION . (a) In this subsection :

1 . "Interest" means interest at the annual rate of 12%, com-
mencing on the date of the umpire's recommendation under sub . .
(6) of, if there is no umpire's recommendation, on the date of the
agreement under sub , (5) .

2: "Litigation expenses" means the sum of the costs, disburse-
ments and expenses, including engineering fees and, notwith-
standing s . 814 . 04 (1), reasonable attorney fees necessary to pre-
pare fo r or participate in proceedings before any court ,

(b) A political subdivision is entitled to recover litigation
expenses , and interest on the judgment against a responsible party
if any of the following occurs :

1 The, political subdivision accepts the recommendation of
an umpire under sub (6), the responsible party rejects it and the
political subdivision recovers a , judgment under sub, (9) against
that responsible; party that equals or exceeds the amount of the
umpire's recommendation.. . :

2 The political, subdivision and the responsible party enter
into an agreement under sub (5) or accept the umpire's recom-
mendation under sub , (6), the responsible party does not comply
with the requirements of the agreement or recommendation and
the political subdivision recovers a judgment against that respon-
sible party based on the agreement or recommendation .

(c) A responsible party is entitled to recover litigation
expenses from a political subdivision if ' the responsible party
accepts the recommendation of an umpire under sub . (6), the polit-
ical subdivision rejects the recommendation of the umpire under
sub (6) with respect to the responsible party, the political subdivi-
sion institutes an action under sub (9) against the responsible
party and the political subdivision recovers a , judgment under' sub . .
(9) against the r esponsible' party that is equal to or less than the
amount of the umpire's recommendation.

(9) LIABILITY FOR REMEDIAL ACTION COSTS . (a) 1 . This sub-
section applies only to a site or ' facility that satisfies the applicabil-
ity proviSions of' sub . (2) and for- which the remedial action speci-
fied in an agreement under sub , (5) or a recommendation under
sub . . (6) is completed .

(b) 1 . Except as provided in pars . (bm), (br) and (e) , sub . (7)
ands . . 144 .76 (9m) and (9s), a responsible party is liable for a por-
tion of' the costs, as determined under pat s . (c) to (e), incurred by
a political subdivision for remedial action in an agreement under
sub . (5) or a recommendation under sub , (6) and for- any related
investigation . . A right of action shall accrue to a political subdivi-
sion against the responsible party for costs listed in this subdivi-
sionn

political subdivision and the political subdivision shall cease fur-
ther action under this section

(d), Upon receiving notice under pai . (c) that the selected
umpire is unacceptable, the secretary or his or her designee shall
select 5 additional umpires from the list and inform the political
subdivision and responsible patties of the persons selected

(e) Within- 10 days after receiving notice of the umpires
selected by the department underpar (d), the political subdivision
or a responsible partymay notify the department that one or, more
of the umpires selected are unacceptable Failure to notify the
department shall be considered acceptance . The secretary or his
or her designee shall select an umpire from among those umpires
not identified as unacceptable by the political subdivision or a
responsible party or, it all umpires are identified as unacceptable,
the secretary or his or her designee shall designate a person to be
umpire for the negotiation ;

(4) NEGOTIATION PROCESS. (a) The umpire, immediately upon
being appointed, shall contact the department, the political subdi-
vision and the responsible parties that received the offer to settle
and shall schedule the negotiating sessions . . The umpire shall
schedule the first negotiating session no later than 20 days after
being.appointed. The umpire may meet with all parties to the
negotiation, individual parties or groups of parties . The umpire
shall facilitate a discussion between the political subdivision and
the responsible paities to attempt to reach an agreement on the
design and implementation of the remedial action plann and the
contribution of funds by the political subdivision and responsible
parties ;

(b) The umpire shall permit the addition to the negotiation, at
any time, ofany responsible party or any other person who wishes
to be a party to the negotiated agreement .

(c) Negotiations may not continue for- more than 60 days after
the f irst negotiating session, unless an extension is approved by
the department for cause, at the request of any party to the negotia-
tion The; department shalll approve an extension if necessary to
settle insurance claims .

(d) The political subdivisionand the responsible parties that
participate in negotiations shall pay fox the costs of the umpire,
whether or not an agreement among the parties is reached under
sub (5) or the parties accept the recommendation of the umpire
under sub . (6) . The umpire shall determine an equitable manner
of paying forr the costs of the umpire, which is binding

(5) AGREEMENT IN NEGOTIATION The political subdivision and
any of the responsible parties may enter- into any agreement in
negotiation regarding the design and implementation of' the reme
dial action plan and the contribution of fundss by the political sub-
division and responsible parties for the investigation and remedial
action . . The portion of the agreement containing the design and
implementation of the remedial action plan shall be submitted to
the department for- approval . The department may approve that
portion of the agreement as submitted or require, modifications..

(6) FAILURE IO REACH AGREEMENT IN NEGOTIATION (a) If the
political subdivision and any responsible parties are unable to
reach an agreement undersub . (5) by the end of the period of nego-
tiation, the umpire shall make a recommendation regarding the
design and implementation of the remedial act-Ion plan and the
contribution of funds f 'ot investigation and remedial action by the
political subdivision and all responsible parties that were identi-
fied by the-political ; subdivision and that did not reach an agree-
mentunder sub (5) whether or- not the responsible parties partici-
pated i n negotiations under sub . (4) . The umpire shall submit the
recommendation to the department for its approval wi thin 20 days
after the endd of the per iod of negotiation under sub. (4) (c) . The
department may approve the recommendation as submitted or
requ i re modifications . The umpire shall dist ri bute a copy of the
approved recommendati on to the political subdivision and all
responsible parties identified by the political subdivision . .

(b) . The political subdivision and the responsible parties that
did not reach an agreement under sub . (5) shall accept or reject the
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a person whose act or omission occurs in connection with a direct
or indirect contractual relationship with the responsible party if all
of' the following apply :

a . The responsible party establishes by a preponderance of the
evidence that the responsible party exercised due care with respect
to the hazardous substances that caused environmental pollution ,,

b . In exercising due care under subd. 3 a . , the responsible
party took into consideration the characteristics of' the hazardous
substances, in light of all relevant facts and circumstances ,

c . The responsible party took precautions against foreseeable
acts or omissions of' the ,3cd party and the consequences that could
foreseeably result: from those acts or omissions .

(f) Any responsible party may seek cont ribution from any
other responsible pactiy. Such a contribution claim maybe brought
as a separate action or may be brought in the action commenced
against the responsible party under this section :

(10) TECHNICAL ASSISTANCE The department shall - provide
technical assistance to an umpire at the request of the umpire .: The
department may limit the amount of staff time allocated to each
negotiation.. ;

(11) ' LIABILITY Except as provided in sub (7), no common
law liability, and no statutory liability that is provided in other stat-
utes, for damages resulting from a site orfacility is affected inany
manner by this section. The author i ty ; powe r and remedies pro-
vided in this section are in addition to any autho rity, power or rem-
edy pr ovided in any other statutes or provided at common law .

(13) FEES The department may, by rule, assess and collect
fees to offset the cost of the department's activities under this sec-
tion ' The fees may include an advance depos it, from which the
department shall return the amount in excess of the cost of the
department's activities under this section . ._

History : 1993 a 453 ..

144.443 Financial responsibility . (1 ) DEFINITIONS . As
used in this section :

(a) "Approved facility" has the meaning given ins . 144 441
( 1 ) ( a)

(am) ' "Capital expenditures" means any increase in the fixed
assets made during "a company's f'iscaTyear.

(b) "Company" means any business operated for profit and any
public util ity which is applying for or holds a license for the opera-
tion of' asolid or hazardous waste disposal facility under s . 144, 44
(4) or 144 : 64 (2) directly or through a subsidiary, affiliate, con-
tractor , or other entity if the business or public utility guarantees
compliance with any closure and long-term care responsibilities
of the subsidiary; affiliate, contractor or other entity..

(c) "Net worth" means the amount of a company's total tangi-
ble assets less the company'ss total liabilities `

(d) ". .̀Public utility" means a public utility as defined in s . .
196 .01 (5) or an electric cooperative organized underr ch 185 ..

(e) "Sinking fund" means principal debt payments made dur-
inga company's fiscal year.

(f) `°'X'angible assets" means total assets less intangible assets
such as goodwill, patents and trademarks .

(2) REQUIREMENT FOR FINANCIAL RESPONSIBILITY (a) Disposal
facilities The owner or operator of a 'solid or hazardous waste
disposal facility shall maintain proof of fi nancial responsibility
ensuring the availability of funds for compliance with theeclosure
and long-term. care requirements specified in any rule, order, plan
of operation or other plan approval during the period specified in
s , 144 441 (2) (b) or under s 144 .441 (2) (f)

(b) Hazardous ' waste storage and treatment facilities, The
owner or `operator of> a hazardous waste storage or t reatment facil-
ity shall maintain proof ` of financial responsibility ensuring the
availabi lity of funds for compliance with all closure requirements
specified in the plan of operation . .

(c) Hazardous waste disposal, storage and treatmentfacilities .
If' corrective action is required : under s . 144. 735; the owner or
operator of' the hazardous waste #acilityy to which the requirement

2 Except as provided in pans . (bm), (br) and (e), sub . . (7) and
s : 144 76 (9m) and (9s), a responsible party is liable for ' a portion
of any. unreimbuised costs, as determined under pars (c) to (e),
incurred by this state in approving and supervising a remedial
action funded under s : 144..442 (9m) (c) and for'the costs of a grant
under s, 144 .442 (9m) (c ) . A tight of action shall accrue to this
state against the responsible party f 'or, costs listed in this subdivi-
sion

(bm) Paragraph (b) does not apply with respect to a discharge
if ' the discharge was in compliance with a permit license, approval,
special order, waiver or variancee issued under ss . 144 30 to
144.426 or ch 147 or under corresponding federal statutes or reg-
ulations

( br) Paragraph (b) applies with respect to a transporter only if
the transporter does any of the following.

1 .` Selects the site or facility where the hazardous substance
is disposed of without direction from the generator ..

2 . Violates an applicable statute, rule, plan approval or special
order in effect at the time the disposal occurred and the violation
causes or 'contributes to the condition at the site or facility .

3 Causes or contributes to the condition at the site or facility
by an action related to ' the disposal that would result in liability
under common law in effect at the time the disposal occurred,
based on standards of conduct for the transporter, at the time the
disposal occurred,

(c) The liabilityy of - each party to the action to recover costs
under par. (b) is limited to a :percentage of the cost of the r emedial
action that is determined by dividing the percentage of ' that party's
contri bution to the environmental pollution resultingg from the
disposal or discharge of a hazardouss substance at the site or facil-
ity by the percentage of contr ibution of all responsible patties to
the environmental polluti on resulting from the disposal or dis-
charge of 'a hazardous substance at the site or facility Section
895 045 does not apply to this paragraph .

(cm) Notwithstanding par. . (c), if 2 or more parties act in
accordance with a common scheme or plan, those parties are
jointly and `severally liable for the total contr ibution of all parties
involved in the common scheme or- plan .

(d) The finder of fact shall apportion the contribution of each
responsible party to the environmental pollution resulting from
the disposal or dischargee of hazardous substances at the site or
facility for the pur poses of par (c), using the following cr i ter i a,
and any other, appropri ate criteria :

1 The ability of the responsible parties to demonstrate that
their contribution to the environmental pollution r esulting from
the disposal or discharge of hazardous substances can be distin-
guished from the contribution of other responsible parties .

2 . The amount of hazardous substances involved .
3 The degree of toxicity of the hazardous substances

involved:
4 The degree of involvement byythe responsible parties in the

gene r ation, transportation, treatment, storage,. disposal or dis-
charge of the hazardous substances

5 The degreeof cooperation by the responsible parties with
feder al, state or local offi cials to prevent of minimize harm to the
public health or the environment

6 The degree of care exercised by the parties with respect to
the hazardous substance, taking into account the characteristics of
the hazardous substance

(e) A responsible party is not liable under par . . (b) if' the respon-
sible party establishes by a preponderance of the evidence that the
responsible party's contribution to the environmental pollution
resulting from the di sposal or discharge of hazardous substances
was caused solely by any of the following :

1 . An act of God .
2 An act of war,•
3 . An act or omission of 'a 3rd party, other than an officer,

director, employe or agent of' the responsible party, or other than

Electronically scanned images of the published statutes.



2637 93-94 Wis Stats . WATER, SEWAGE, REFUSE,: MINING AND AIR . POLLUTION 144.443

applies shall maintain proof ' of financial responsibility ensuring
the availability offunds for- compliance with thecorrective action
requirement,

(d) Unlicensed hazardous waste facilities , The owner or oper-
atorof an unlicensed hazardous waste facility subject to s 14464
(2m) shall maintainn proof' of financial responsibility ensuring the
availability of funds for compliance with the approved closure
plan and, if applicable, the long-term care plan

STANISARD METHODS OF ESTABLISHING PROOF OF FINANCIAL
RESPONSIBILITY (a) Standard methods . The owner or operator of
a facility may 'establish proof of _ f 'inancial responsibility required
under sub (2) , (a) to (d) by obtaining anyy of the following made
payable to or " established for the benefit of ' the department and
approved by the department :

L A bond::
2 . A deposit:.
3 . Arr> established escrow account
4:' An irrevocable letter- of'credit,
5 .. A financial commitment satisfactory to the department to

ensure that the owner' or , operator will comply with the closure and
any long-term care requirements specified in the plan of ' opecation
or, the approved plan unde r s. 144 64 (2m). The department shall
consider the request of any owner or operator to establish proof of
financial responsibility under this subdivision

6 . If' conective action is required under s . 144 735, a financial
commitment satisfactory to the department to ensure that the
owner or operator will comply with the requirement . The depact-
ment shall consider the request of any owner or operator to estab-
lish proof 'of financial responsibility under ' this subdivision :

(b) Duration ' of standard methods The department may
approve a standard method of establishing proof ' of financial
responsibility under par . (a) which expires before the termination
of the owner's obligation to provide pioof ' of `f'inaricial responsibil-
ity if the owner of operator shows to a reasonable degree of cer =
tainry " thafttie proof of financial responsibility can be renewed or
replaced upon expiration and that the owner or operator has an
adequate plan to maintain proof ' of ' financial responsibility for- the
closure and long-term care r equirements of' the plan until termina-
tion of the, ownec'sobligation to provideproof' offinancial respon-
sibility'' s

(c) Changes .. The owner or operatoxr may change from one
standard method of establishing proof of financial responsibility
under par (a) to another or to a net worth method of establishing
proof' of financial responsibility under sub , (4) ..

(4) NET WORTH METHOD OF ES TABLISHING PROOF OF FINANCIAL
RESPONSIBILITY; GENERALLY . ; (a) Net worth method A company
may establish proof of financial responsibility required under sub ..
(2) (a), (c) or (d) by applying to the department and meeting the
net worth requirements

(b) Application, A company which seeks to establish pcoof' of
financial responsibility utilizing the net worth method shall sub-

tmit an application to, the department as a part of the initial license
application or annual review p rocedure which includes a copy of
the most recent annual auditedd fi nancial statements which were .
~jj ~t.yh~wta fl to nwnarc etnrirhnlrlarS nr other tnelsons with a_ _finan__. . . .
cial interest in the company and the opinion of an independent cer-
tified public accountant

(c) Opinion of certified public accountant The opinion of the
independent certified public accountant shall include all of' the fol-
lowing based upon generally accepted accounting p r inciples :

1-, All data and informationnecessary to determine if' tlie com-
pany complies with minimum financial standards under sub . (6)
or (7) ,. _

2 . Statements of any substantive qualifications or reserva-
tions the certified public accountant has concerning the financial
statements and concerning the ability of the company to meet its
obligations

(5) DEPARTMENT DETERMINATION UNDER NET WORTH METHOD
(a) Initial determination . Except as provided under par. (b), if the
depa r tment determines that a company complies with minimum
financial standards under sub : . (6) and if the department deter-
mines that none of' the contingent liabilities or other data or infor-
mationprovided in the financial statements or opinion of the certi-
fied public accountant disqualifies the company, then the
department shall find that thecompany meets the net worth
requirements which constitutes proof of financial responsibility
for that year.

(b) Initial determination, public utilities If the department
determines that a' public utility complies with minimum financial
standards under ' sub (7), if the department determines that none
of the contingent liabilities or other data or information in the
financial statements or opinion of ' the certified public accountant
disqualifies the public utili ty and if the department determines that
the public utility complies with minimum security requirements
under sub (9) then the department shall find that the 'utility meets
the net worth requirements which constitutes proof ' of financial
responsibility for that year . .

(c) Adverse determination If the department determines that
contingent liabilities or other data or information provided in the
opinion of` the certified public accountant disqualifies a company
under par . (a) or (b), the department shall issue findings of fact to
support this determination and provide the company with an
opportunity for a hearing .

(d) Annual review . In order to continue to meet the net worth
requirements each year, a company shall reapply under sub .. (4) (b)
submitting material required under sub . (4) (c) Subsequent deter- ,
minations by the department shall , take into consideration any
changes in the plan of operation and adjustments to the estimated
total cost of compliance with closure and any long-term care or
corrective . . action requirements becausee of inflation or other
changes ._

(e) Special review, If the department has reason to believe that
a company no longer meets the net : worth requirements, it mayy
require the company to submit information and materials to show
compliance at any time.

(f) Failure to meet net worth requirements ' If' a company does
not meet net worth requirements during the annual : review or at
any special review, the company shall establish proof ' of fi nancial
responsibility utilizing one of the standard methods under sub . (3)
within 45 days after the department, issues its findings ,

(6) COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS UNDER
NET WORTH METHOD (a) Compliance. Except as providedd under
par . (j) or sub : (7), calculations and determinations based on data
and information . provided in the op inion of the certified public
accountant are required to establish that the company satisfi es
each of the criteria underr par's . . (b) to (i) in order to comply with
minimum financiall standards

(b) Net worth to closure, long-terra care and corrective action
cost ratio, The net worth of the company at the end of its most
recently completed fiscal year equals or exceeds. 6 times the esti-
mated; total costof' compliance with the closure and any long-term

plan of operation or therare requirements specified in_ the plan_z----'----'----
approved plann under s 144. 64 (2m) plus the costs of any cor iec-
tive action required under s . 144 . 735

(c) Minimum net worth. The net worth of a company at the end
of its most recently completed fiscall year equals or exceeds
$10,000,000

(d) Netfixed assets to total as sets ratio ,. The quotient of ' the net
fixed assets divided by total tangible Assets at the end of the com-
pany's most recently completed fi scal year exceeds 0 3 ..

(e) Working capital to total liabilities ratio The quotient of the
workingg capi tal provided from operations divided by total liabili-
ties at the end of the company's most recently completed fi scal
year exceeds D. 1 ..

3 . Statementss of all material contingent liabilities .
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under s . 144 . 64 (2m) or with any corrective action required under
s : 144„ 735 and if the department or the department of justice is
unable to obtain compliance with these requirements after appro-
priate legal action because of bankruptcy, insolvency or the finan-
cial inability of the utility to comply withth these requirements, then
the department is-authorized to enter an assessment order .

(c) Assessment order If' the department is authorized to enter
an assessment order, the , order shall direct each public utility
which utilized thee risk pool. arrangement in the previous year,
except the utility which failed to comply with the closure and
long-term care or corrective actionn requirements, to pay a share
of' the estimated total cost of compliance with these requirements
proportional to the amount of electricity generated by each of
these public utilities during the previous year :

(10) SALE OF FACILITY . A person acquiring owner ship, posses-
sion of operation of a solid or hazardous waste facility shall estab-
lish proof ' of financial responsibility as required unde r sub . . (2) .
The previous owner or operator is responsible and shall maintain
any required proof' of financial responsi bility until the person
acquiring ownership, possession or operation of ' the facility estab-
lishes any required proof of financial respons ibi lity

(11) CLOSURE, LONG-TERM CARE AND CORRECTIVE ACTION (a)
Failure to comply with closure and long .-term care requirements .
If the owner or operator of the facility fails to comply with the clo-
sure andany long-term care requirements in any plan of operation
or approved plan under s 144.. 64 (2m) :

1 The department may require the forfeiture or convert any
standard method of establishing proof of fi nancial responsibility
if the owner or operator established proofof financial responsibil-
ity under sub . (3) . All moneys received frorri the forfeiture or con-
version of any standard method of establishing proof of financial
responsibility shall be credited to the waste management fund ..

3 The department may issue an assessment order ' under sub .
(9) (c) if, the owner or operator , established proof of financial
responsibility, by complying with minimum financial standards
under sub (7) and minimum security requirements under sub . (9 ) .
All moneys received from the assessment order shall be cr edited
to the waste management fend `

4 The department mayy request the department of justice to,
initiate court action against the owner or ope r ator , tto recover mon-
eys sufficient to pay the cost of complying with the closure and
long-term care requirements of the plan of operation or approved
plan under s 144,64(2m), Any moneys recovered in this ' type of
action or as a settlement in anticipation of this type of action shall
be credited to the waste management fund

(am) Failure to comply with corrective action requirements .
If ' the owner poi oper ator of the facility fails to comply with any cor-
rectiveaction requirements under s 144 . 735: .

1 The department may require the forfeiture or ' convert any
standard method of establishing proof ' of financial responsibility
if' the owner or operator established proof of financial responsibil-
ity under sub . (3) . All moneys received f r om the forfeiture or con-
version of any standard method of establishing pr oof' of financial
responsibility shall be credited to the waste management fund .

3 The department may issue an assessment order under sub
(9) (c) if" the owner or operator, established proof ' of financial

with L-i2SYviSivi.iiy v'y' ~vii.~liy.ia~ Vr . .++. u. ., financial standards
under sub . (7) and minimum security requirements under sub . (9) :
All moneys received from the assessment order shall be credited
to the waste management fund

4 The department may request the department of justice to
initiate court action against the owner, or, operator to recover' mon-
eys sufficient to pay the cost of ' complying.with acoirecti ve action
required under s 144 . 735 ; Any moneys recovered in .this type of
action or as a settlement in anticipation of ' this type of action shall
be credited to the waste management fund

(b) Compliance ': with closure and long-term care require-
ments . . 1 < If the owner 'or operator of a waste facility fails to com-
ply with the closure and any long-term care requirements in any

(f) Total liabilities to net worth ratio:. The quotient of ' the total
liabilities , d i vided by net worth at the end of' the company's most
recently completed fi scal year is less than 1 : 5 ,

(g) Credit worthiness . The quotient of the total of' the working
capital provided from operations at the end of the company's most
recently completed fiscal year plus interest payments made dur ing
that year plus rental expenses incurred dur ing that year, used as a
dividend, divided by the total of interest payments made during
that year plus rental expenses incur r ed during that year plus the
product of the sinking fund at the end of' that year times the tax fac-
tor-, used as the divisor, exceeds 2 0 . The tax factor equals the quo-
tient of one, used as the dividend, divided by the total of one less
the sum of the average federal income tax rate plus the average
Wisconsin tax ratee calculated , in that year, used as the divisor..

(h) Average self-financing measure . The average for the self-
financing measures for, the company's 5 previous fiscal years
exceeds 0 : 8 ; The self-financing measure equals the quoti ent off
the workingg capital provided from operations , at the end of the
company's fiscal year less dividend payments made . during that
year, used as the dividend, divided by the capital expenditures ,
made during that year, used as the divisor

(i) . Absence of ' qualzfiers in•certifi ed public accountant 's opin-
ion . Information provided in the opinion of the certif i ed , public
accountant does not indicate any of the following qualifications :

l Accounting practices or calculations made by or suspected
to have ' been made by the company in its financial statements
which deviate from generally accepted accounting principals

2 . Any limitation on the scope of' the audit procedures .
' 3 . Any indication that materials presented in or calculations

made in the financial statement are unreliable because of future
events not susceptible to reasonable estimation .

(j) [variance from one criterion ; If' calculations and, determina-
tions based on data and information provided in the opinion of ' the
certified - public accountant establish that the company satisf i es
both the criteria under pats . (b) and (c) and all but one of the crite-
ria under pars (d) to (i) and if ' the department finds that the com-
pany meets minimum variance requirements, the department may
grant a variance and, issue a determination stating that the com-
pany complies with minimum fi nancial standards . In order to
meet minimum variance requirements :

1 The deviation from the criterion may not be significant ;
2 The company is required to have satisfi ed the criterion con-

sistently in previous fiscal years ; and
3 The company is requir ed to establish that it is likely to sat-

isfy the criterion in future f iscal years .
(7) COMPLIANCE WITH MINIMUM FINANCIAL STANDARDS UNDER

NET WORTH METHOD ; PUBLIC UTILITIES (a) Compliance. A public
utility is required to satisfy both the criteria under pars : (b)and (c)
in order to comply with minimum financial standards .

(b) Net worth to closure, long-term care and corrective action
costs ratio ; minimum net worth y and absence of qualaftiers in certi-
fied public accountant's opinion . Calculations and determina-
tionsbased on-data and information provided in the opinion of'the
certified public accountant are r equired to establi sh that the utility
satisfies each of the c riteria under sub: (6) (b), (c) and (i) ; and

(c) x1 tYtll"iZUrit bond ratings' . -the public utility received a bond
rating of "A" or better f rom the Moody's investor service, incor-
porated, or "A" or better from Standard and Poor's ' corporation in
the most recent issuance of ratings by either firm.

(9) MINIMUM SECURITY REQUIREMENTS UNDER NET WORTH
METHOD; PUBLIC UTILITIES; ASSESSMENT ORDER . (a) Minimum risk
pool. A public ` utility may comply with minimum secur i ty
requirements under a r i sk poolaiiangementif at least 2 public util-
ities utilize this arrangement :'

(b) Inability to meet closure and long-term care or corrective
action costs . . If a public utility which utilizes the risk pool arrange-
ment does notcomply with the closure and : long-term care
requirements specified in any plan of operation or approved plan
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plan of operation or approved plan under s . 144 64 (2m), the
department may take action or contract with a person to take
action to comply with these requirements from moneys obtained
for that purpose under par . . (a)..

2 If the owner or operator of an approved facility for which
the plan of operation was approved under s : 144.44 (3) (c) before
August 9;1989, fails to comply with long-term care requirements
in the plan of operation after the requirement to provide proof' of"
financial responsibility expires under s 144 .441 (2) (b) or (f) and
if'the department takes reasonable administrative and legal action
to require compliance or to obtain moneys under par, (a) 4 ., then
the department may takee action or contract with a person to take
action to comply with the requirements even though no moneys
have been obtained under par (a), .

(bm) Compliance with corrective action requirements . If the
owner or operator;of a waste facility fails to comply with any cor- .
rective action required under s, 144 735, the department may take
action or contract with a person to take action to complyy with a
corrective action required under s 144.735 from moneys obtained
for that purpose under par. (am),

(c) -Prevention of imminent hazard; closure and long-term
care.. If the owner or operator of an`approved facility for which
the plan of operation was approved under s . 144 44 (3) (c) before
August 9, 1989, fails to-comply. with the closure and any long-
term care requirements in any plan of operation duringg the period
for which the owner or op"erator, is required to provide proof' of
financial responsibility, if`the department determines that the fail-
ure to comply with these requirements presents an imminent or
substantial danger to the health or environment and if the depart-
ment takes reasonable administrative and legal action to require
compliance or to obtain moneys under par . (a), then the depart-
ment may take action or contract with a person to take actionn to
comply with these requirements even though no moneys have
been obtained under par. (a)

(cm) Prevention of 'imminent haiard corrective action If'the
owner or operator of an approved facility for which the plan of
operation was approved under s 144 44 (3) (c) before August 9,
1989, fails to comply with any corrective action required under' s
144 735, if the department determines that the failure to comply
with a corrective action requirement presents an imminent or sub-
stantialdanger to the health or environment and if the department
takes reasonable administrativeand legalaction to require com-
pliance or to obtain moneys under par. (am), then the department
may take action or contract with a person to take action to comply
with a corrective action required under s 144,735 even though no
moneys have been obtained under:r par, (am).

(12) NO ENVIRONMENTAL IMPACT STATEMENT REQUIREMENTS
A determination under this section does not constitute a major
state action under s. 1 11 (2) .
His tor y: 1981 a 374 ; 1983a 27 ; 1983 a . 53 s. 114 ; 1985a 29s 3202(39); 1987

a 384 ; 1989a . 31, 359; 1991, a. 31,.39 ; 1993 a 135 :

144.444 Transference of responsibility. (1) Any per-
son acquiring rights of ownership, possession or operation in a
licensed solid or hazardous waste facility at any time after the
t ai i utr begins to accept r. asw $ $u. , j .. 2 a ..yuaav ..̂ivu S v
license approved for the facility including; 'any requirements relat-
ing to long-term care of the facility and is subject to any negoti-
ated agreement or arbitration award related to the, facility under s .
144 445 . Upon acquisition of the, rights, the department shall
issue a new operating license if the previous licensee is no longer
connected with the operation of the facility, ifthe new licensee
meets all requirements specified' in the previous license, the
approved plan of operation, if any, and the rules promulgated
under s . 144 62, ifapplicable

(2) Any person- having' or acquiring rights- of ownership in
land where a solid or hazardous waste disposal facility was
previ-ously operated may not undertake any activities on the land which

144.445 Solid and hazardous waste fac i lities ; nego -
tiation and arbitration . (1) LEGISLABVEr FINDINGS (a) The
legislature finds that the creation of solid and hazardous waste is
an unavoidable result of'the needs and demands of a modern soci-
ety

(b) The legislature further finds that solid and hazardous waste
is generated throughout the state as a by-product of'the materials
used and consumed byevery individual, business, enterprise and
governmental unit in the state . .

(c) The legislature further finds that the proper per management
of' solid and hazardous waste is necessary to prevent adverse
effects on the environment and to protect public health and safety . .

(d) The legislature farther finds that the availability of'suitable
facilities for solid waste disposall and the treatment, storage and
disposal of'hazardous waste is necessary to preserve the economic
strength of this state and to fulfill the diverse needs of its citizens . .

(e) The legislature further finds that whenever a site is pro-
posed for the solid waste disposal or the treatment, storage or
disposal of hazardous waste, the nearby residents and the affected
municipalities may have a variety of legitimate concerns about the
location, design; .: construction, operation, closing and long-term
care of facilities to be located at the site, and that these facilities
must be established with consideration for the concerns of nearby
residents and the affected municipalities '

(f) The legislature further finds that local authorities have the
responsibility for promoting public health, safety, convenience
and general welfare, encouraging planned and orderly land use
development, recognizing the needs of industry and business,
including solid waste disposal and the treatment, storage and
disposal of hazardous waste and that the reasonable . decisions of
local authorities should be considered in the `siting f solid waste
disposal facilities and hazardous waste facilities .

(g) The legislature further finds that the procedures for the sit-
ing of now or expanded solid waste disposal facilities and hazard-
ous waste facilities under s . 144. .44 ; 1979 stats . ; and s : 144 . .64,
1979 stars , are not-adequate to resolve many of the conflicts
which arise during the process of establishing such facilities .

(2) LEGISLATIVE INTENT It is the intent of the legislature to cre-
ate and maintain an effective and comprehensive policy of'negoti-
ation and arbitration between the applicant for a license to estab-
lish either a solid waste disposal facility or a hazardous waste
treatment, storage or disposal facility and a committee represent-
ing the affected municipalities to assure that :

(a) Arbitrary or discriminatory policies and actions of local
governments which obstruct the establishment of solid waste
disposal facilities and hazardous waste facilities can be set aside ..

(b) The legitimate concerns of nearby residents and affected
municipalities, can be expressed in a public forum, negotiated and,
if` need be, arbitrated with the applicant in a fair manner and
reduced to d :Wli iiBi'i document that -is legally viIIu i ii s,: -

(c) An adequate mechanism exists under state law to assure the
establishment of environmentally sound and economically viable
solid waste disposal facilities and hazardous waste facilities .

(3) DEFINITIONS. In this section :
(a) "Applicant" means a person applying for a license for or

the owner of operator of a facility..
(b) "Board" means the waste facility siting board .
(c) "Facility" means a solid waste disposal facility or a hazard-

ous waste facility .
(d) "Local approval" includes any requirement for a permit,

license, authorization, approval; variance or exception or any

interfere with the closed facility causing a significant threat to
public health, safety or welfare.

History: 1977 6: 377; 1981' c. 374 ; 1983 a 410 ss 62, 2202 (38) ; Stats , 1983 s .
144,444; - ]989 a . 31

See note to 144. 6Q citing Kelly 67 MLR 691 (1984) .
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under pat, (a), the board shall notify the applicant of this fact by
certified mail within that 72-day period: .

(c) Revised notification of participation . If the board issues a
notice under par. (b) and subsequently it is necessary for the appli-
cant to submit a written request under s. 144 .44 (lm) (b) to an
additional affected municipality because of an error or changes in
plans, the board may issue an order delaying negotiations until
that affected municipality, has an opportunity to participate in the
negotiation and arbitration process by taking action under't par . (a)
Within 5 days after the board receives a copy of the resolution and
the names of members appointed to the local committee by that
affected municipality or within 72 days after, that affected munici-
pal ty receives the written request from the applicant under s .
144 44'(lm) (b), the board shall submit a revised notification of
participation by certified mail to the applicant and each participat-
ing municipality stating the participating municipalities and
members appointed to the local committee and informing the
applicant and participating municipalities that negotiations may
recommence or ifthe additional affected municipality does not
take the actions required to participate in the negotiation and arbi-
tration process under par (a), the board shall notify the applicant
and other participating municipalities of'this fact by certified mail
and informing them that negotiations may recommence .,

(d) Rescission A siting resolution may be rescinded at any
time by a resolution of the. governing body of the .e municipality
which adoptedd it :. When a sitingg resolution is rescinded, individu-
als appointed by the governing body of the municipality to serve
on the local committee are removed from membership on the local
committee .

(e) Prohibition on participation by municipality which is also
applicant An affected municipality which is also the applicant or
which contracts with the applicant to construct or operate a facility
may not adopt a siting resolution

(f) Failure to participate. If'no affected municipality takes the
actions required to participate in the negotiation and arbitration
process under par, (a), the applicant may, continue to seek state
approval of the facility, is not required to negotiate or arbitrate
under this section and the facility is not subject to any local
approval, notwithstanding sub, (5) .

(g) Extension forr filing. If'the governing body of an affected
municipality adopts a siting resolution underpay. (a) or (b), and if'
the affected municipality does not send a copy of the siting resolu-
tion to the applicant and the board within ;? days, the board may
grant an extension of time to allow the affected municipality to
send a copy of the siting resolution to the applicant and the board,
if'the board determines that :

1 . The municipality failed to send the siting resolution
throughh mistake, inadvertence or excusable neglect ; and

The granting of an extensionn will not create a significant
hardship for other parties to thee negotiation and arbitration pro-
cess .
NOTE :1983Wis . A ct 128 p rovid es in sec tion 3 that th e crea ti on of pa r. (e) [r n ,

(g)] byAct 128 is remedia l in nature andappli es to so lid or ha z ardouswa s te facil-
ities for which the applicant submits re qu es t ss conce r nin g th e applicability of
l ocal app rovals under s . . 14444 (lm ) a fte r 3- 1 5-82..

(7) LOCAL COMMITTEE, (a) Appointment of'members . Mem-
bers of the local committee shall be appointed by the governing
body of earn affectedmunicipaiiry passing a siting resolution, as
follows :

i A town, city oz village in which all or part of a facility is
proposed to be located shall appoint 4 members, no more than 2
of whom are elected officials or municipal employes .

I'm, A county in which all or part of a facility is proposed to
be located shall appoint 2 members .

2 Any affected municipality, other than those specified under
subd . 1 .I or lm, shall appoint one member..

(b) Disclosure of'private interests . . Each member of a local
committee shall file a statement with the board within 15 days
after the person is appointed to the local committee specifying the

restriction, condition of approval or other restriction, regulation,,
requirement or prohibition imposed by ,a charter ordinance, gen-
eral - ordinance, zoning ordinance, resolution or regulation by a
town, city, village, county or special purpose district, including
without limitation because of enumeration any ordinance, resolu-
tion or regulation adopted under s . 59 065, 59 ..07, 59 083, 59..97,
59 :971, 59 . . 974; 60 : . 10 ', 60 22, 60:. 23, 60.. 54, 60.. 77, 6134, 61 ..35,
61.351, 61 : 354, 6211, 62. . 23, 62 .:231, 62. 234, 66 66 . 052,
66.24 (8), 87 :30, 91 ..73, 144 07, 196 58, 236 . 45 or 349 16 or
subeh .- VIII of` ch . 60 :

(e) "Local committee" means the committee appointed under '
sub (7),

(f) ``Participating municipality" means an affected municipal-
ity which adopts a siting resolution and appoints members to the
local committee .

"(fm) "Preexisting local approval" means a local approval in
effect at least 15 months prior to the submission to the department
of either a feasibility report under s : 144 . 44 (2) or an initial site
report, whichever occurs f i rst

(g) ' "Siting resolution" means the resolution adopted by an
affected municipality under sub . (6) (a)

(4) RULES The board may promulgate rules necessary for the
implementation of 'this section :

(5) APPLICABILITY OF LOCAL APPROVALS. (a) The establish-
ment of facilities: is' a matter of statewide concern

'( b)' An existing facility is not subject to any local approval
except those local approvals made applicable to the facility under

_
. . ;

pare (6) to (g)
(c) Except as provided under par (d), a new or expanded f 'aci1=

ity is subject to preexisting local approvals
(d) A new or expanded facility is not subject to any preexisting

local app r ovals which are specified as inapplicable in a negotia-
tion agreement approved under sub . (9) or, an arbitration award
issued under sub (1D) '

(e) Except as provided under par.. (f), a new or expanded f 'acil-
ity is not subject to any local approvals which are not preexisting
local approvals

(f) A new or expandedd facility is subject to local approvals
which are not preexisting local approvals if' they are specified as
applicable in a negotiation agreement approved under sub . (9) .

(g) This subsection applies to a new or expanded facilityy
owned or operated by a county in thee same mariner it applies to all
other new or expanded facilities .

(6) SITING RESOLUTION (a) Municipal participation An
affected municipality may participate in the negotiation and arbi-
tration pr ocess under: this section if the governing body adopts a
siting resolution and appoints members to the local committee
within 60 days after the municipality receives the wri tten request
from the applicant under s . 144,44 (1m) (b) and' if' the municipality
sends a copy of that resolution and the names of those members
to "ttie board wittii h ?. days after the municipality adopts the siting
resolution and appoints members to the local committee . . The sit=
ing resolution shall: state the affected municipality's intent to
negotiate and ; if' necessar`y, arbitrate with the applicant concerning
the proposed facility An affected municipality which does not
advyt aSi~. . .~ . eS^vI u,.3fir'Jithin, vvu2j'S2 i e,... r 3
the applicant may not appoint members to the local committee . .

' (6) Notification ofParticipation . Within 5 days after the board
receives copies of resolutions : and names of members appointed
to the local committee from all affected municipalities or within
72 days after all affected municipalities receive the written request
under s 144 44 (lm) (b), the board shall submit a notification of
participation by certified ed mail to the applicant and each participat-
ing municipality identifying the participating' municipalities and
the members appointed to the local committee and informing the
applicant and participating municipalities that negotiations may
commence , or-,, if no affected municipality takes,, the actions
required to participate in the negotiation and arbitration process
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is excluded from negotiation under sub . . (8) (a) A petition maybe
submitted to the board before a proposal is offered in negotiation .
A petition may not be submitted to the board later than 7 days after
the time a proposal is offered for negotiation . . The board shall con-
duct ahearing on the matter and issue its decision within 14 days
after receipt of' the petition . The decision of ' the board is binding
on the parties and is not subject to judicial review ., Negotiation on
any issue, including issues subject to a petition under this para-
graph, may continue pending the issuance of the board's decision ..

(c) Mediation. . Negotiating sessions may be conducted with
the assistance of a mediator if mediation is approved by both the
applicant and the local committee .. Either the applicant or the local
committee may request a mediator at any time dur i ng negotiation..
The function of the mediator is to encourage a voluntary settle-
ment by the applicant and the local committee . . The mediator may
not compell a settlement.. The board shall provide the applicant
and the local committee with the names and qualifications of per-
sons willing to serve as mediators . If the applicant and the local
committee cannot agree on the selection of a mediator, the appli-
cant and the local committee may request the board to appoint a
mediator „

(d) Mediation costs . The mediator shall submit a statement of
his or her costs to the applicant, the local committee and the board .
Except as otherwise specified in the negotiated agreement or the
arbitration award under sub .. (10), the costs of ' the mediator shall
be shared equally between the applicant and the local committee ..
The local committee's share of the mediator ' s costs shall be
divided among the participating municipalities in proportion to
the number of members appointed to the local committee by each
parti cipating municipality

(e) Failure to partacspate;: default.. Failure of' the applicant or
the local committee to participate in negotiating sessions consti-
tutes default except as provided in this paragraph; It is not default
if' the applicant or the local committee fails to pa r ticipate in negoti-
ating sessions either for good cause or if ' further negotiations can-
not be reasonably expected to result in a settlement , Either party
may petition the board in writing for ' a determination as to whether
a given situation constitutes default . The board shall conduct a
heating in the matter. Notwithstanding s 227, 03 (2), the decision
of the board on default .is subject to judicial review under ss .
227, 52 to 227 . . 58 . . If the applicant defaults, the applicant may not
construct the facility. If the local committee defaults, the applicant
may continue to seek state approval of the facility, is not required
to continue to negotiate or arbitrate under this section and the
facility is not subject to any local app r oval, notwithstanding sub ..
(5 )

(em) Default hearingg costs .. The board shall submit to the
applicant and local committee a statement of ' the costs of a heating
held under par. (e) to determine whether the failure of an appl icant
or a local committee to participate in the negotiation sessions
under this subsection constitutes default Except as otherwise
specified in an arbitration award, the costs of 'a heating to deter-
mine whether a given situation constitutes default shall be shared
between the applicant and the local committee .. The local commit-
tee's share of the hearing costs shall be divided among the partici-
pating municipalities in proportion to the number of member ' s
a_~ntnnintP _l to the local committee by each_ participating n_o municipal----

(f) Submission of 'certain items to the department, Any item
proposed to be included in a negotiated agreement which affects
art applicant's responsibilities under an approved feasibility report
or plan of operation may be submitted to the department for con-
sideration An item maybe submitted to the department under this
paragraph after agreement on the item is reached by the applicant
and the local committee either during or at the conclusion ofnego-
tiation . The department shall approve or reject items submitted
under this paragraph within 2 weeks after receipt of ' the item . . The
department shall reject those items which would make the appli-
cant's responsibilities less stringent than required under the
approved feasibility repo rt or plan of operation . The department

economic interests of ' the member and his or her immediate family
members that would be affected by the proposed facility and its
development . .

(c) Failure to disclose private interests . If a person fails to file
a sfatement of economic interest as requi red under par (b), he or
she may not serve on the local committee and the position to which
he or she was appointed is vacant .

(d) Removals vacancies . A participating municipality may
remove and replace at will the members it appoints to the local
committee . . Vacancies on the localcommittee shall be filled in the
same manner as initial appointments..

(e) Chairperson The local committee shall elect one of its
members as chairperson ,

(f) Quorum A_majority ofthe membersh ip of' the local com-
mittee constitutes a . quarum to do business and a majority of that
quo iuin may act in any matter before the local committee. . Each
member of the local committee has one vote in any matter before
the committee and no member may vote by proxy .

(g) Open meetings.. . Meetings of' the local committee are sub-
ject to subch V of ch 19

(7n) ADDITIONAL MUNICIPAL PARTIES (a) Agreement to add .
Upon fhe written agreement of all parties to a negotiation and arbi-
tration proceedingg commenced under this section, a municipality
which does not qualify as an affected municipality under s .. 144 . 43

,(1) may be added as a party to the proceeding
(b). Siting resolution, If a municipality is added to the negotia-

tionand arbitration proceeding under par . (a), it shall adopt a siting
resolution under sub .. (6) within 30 days of the agreement and
otherwisee comply with thee other provisions of' this section..

(8) SUBJECTS OF NEGOTIATION AND ARBITRATION, (a) The
applicant and the local committee may negotiate with respect too
any subject except :

1 Any proposal to make the applicant's responsibilities under
the . approved feasibility report or plann of operation less stringent,

2. The need for the facility
(b). Only the following items are subject to arbitration under

this section :
1 . Compensation to any person for substantial economic

impacts 'which are a direct result of the facility including insurance
and damages not covered by the waste management fund:

'` 1m .' Reimbursement of reasonable costs, but not to exceed
$20,000, incurred by the local' committee relating to negotiation,
mediation and arbitration activities under this section .

2 .. Screening and fencing related to the appea rance of the
facility , 'This, item may not affect the design capacity of ' the facil-
ity, .

3 Operational concerns including, but not limited to, noise,
dust, debris; odors and hours of ` operation but excluding design
capacity ..

4 Tra f fic flows and patterns resulting from the facility :'
5 Uses of the site where the facility is located after closing

the facility .
6 . Economically feasible methods to recycle or reduce the

quantities of waste to the facility At facilities for which the appli-
cant will, not provide or contract f'or' collection and transportation
services, this item is limited to methods provided at the facility ,.

7 The. applicability or nonapplicability of any preexisting
local approvals

(9) NEGOTIATION (a) Comrreencementof 'negotsation. Negoti-
ation between the applicant and the local committee may com-
mence at any time after receipt of notification of participation
from the board under sub, (6) (b) The time and place of negotiat-
ing sessions shall be established by agreement between the appl i -
cant and the local committee .: Negotiating sessions shall be open
to the public

(b) Determination of negotiability Either party may petition
the board in wr i ting for a determination as to whether a proposal
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of arbitration until the department notifies the board that it has
received a feasibility report for the facility proposed by the appli-
cant. The board may decide to delay the initiation of arbitration
under this paragraph if the applicant has not made available infor-
mation substantially equivalent to that in a feasibility report . The
petition to initiate arbitration may be resubmitted after the f 'easi-
bility report is submitted ..

(f) Order for , final offers . The board may issue a decision
ordering the applicant and the local committee to submit their
respective final offers to the board within 90 days after the date of
the notice..

(g) Failure to submit final . offer If' the local committee fails to
submit a final offer within the time limit specified under par . (f),.
the applicant may continue to seek state approval of the facility,
is not required to continue to negotiate or arbitrate under this sec-
tion and the facility is not subject to any local approval, notwith-
standing sub, (5) . If the applicant fails to submit a final offer
within the time limit specified under par . (f), the applicant may not
construct or operate the facility,

(h) Final offers . A final offer shall contain the final terms and
conditions relating to the facility proposed by the applicant or the
local committee and any information or argumentss in support of
the proposals Additional supporting information may be sub-
mitted at any time .

(i) Issues and items in final offer. A final offer may include
only issues subject to arbitration under sub . (8) . A final offer may
include only items offered in negotiation except that a final offer
may not include items settled by negotiation and approved under
sub . (9) (k) :

(j) Continued negotiation ; revisedd final offers Negotiation
may continue dur i ng the arbitration process . If an issue subject to
negotiation is resolved to the satisfaction of both the applicant and
the local committee and, if necessary, is approved by the depart-
ment under sub.. (9) (fl , it shall be incorporated into a wr i tten
agreement and the final offers may be amended as provided under
par (n) .

(k) Public hearings . . The local committee may conduct public
hearings on the proposed final offer pr i or to submitting the final
offer to thee governing bodies under par „ (L) .

(L) Submission for approval The final offers prepared by the
local committee are required to be submitted for approval by reso-
lution of the governingg body of each participating municipality
beforethe finall offer is submitted to the board .

(m) Public documents. The final offers are public documents
and theboard shall makee copies availablee to the public:

(n) Amendment ofoffer After the final offers are submitted to
the board, neither the applicant nor the local committee may
amend itss final offer, except with the written permission of the
other party .. : Amendments proposed by the local committee are
required to be approved by the participating municipality to which
the amendment relates If the governing body of any participating
municipality fails to approve the final offer prepared by the local
committee, the applicant may amend those portions of his or her
final offer which pertain to that municipality without obtaining
wr i tten permission from the local committee ,

` (o) Public meeting. .' Within 30 days after the last day for sub-
mitting final offers, the board shall conduct a public meeting in a
place reasonably close to the location of the facility to provide an
opportunity for the applicant and the local committee to explain
or , present supporting arguments for their final offers .. The board
may conduct additional meetings with the applicant and the local
committee as necessary to prepare its arbit ration award . The
board may administer oaths, issue summonses under s 788 06 and
direct the taking of depositions under s 788 . . 07..

(p) Arbitration award: Within 90 days after the last day for
submitting final offers underr par. (f), the board may issue an arbi-
tration award with the approval of 'a minimum of 5 board mem-
bers If thee board fails to issue an arbitration award within this
period, the governor shall issue an arbitration award within . 120

shall provide written reasons for the rejection. Items which are
rejected may be revised and resubmitted . The department may
incorporate all items which are not rejected under this paragraph
into the approved feasibility report or the plan of operation . The
department shalll inform the applicant, the local committee and the
board of its decisions under this paragraph ;

(g) Written agreement All issues subject to negotiation which
are resolved to the satisfaction of both the applicant and the local
committee and,, if necessary, are approved by the department
under pat (f), shall be incorporated into a written agreement.

(h) Public hearings : The local committee may hold public
hearings at any timee concerning the agreement in any town, city
or village where all or a portion of the facility is to be located , .

(i) Submission for approval . Within 2 weeks after approval of
the written agreement by the applicant and the local committee,
the local committee shall submit the negotiated agreement to the
appropriatee governing bodies for approval

(j) Appropriate governing bodies for approval . If the local
committee includes members from a town, city or village where
all or a portion of ' the facility is to be located, the appropriate gov-
erning bodies consist of the governing body of each town, city or
village where all or a portion of ' the facility is to be located with
members on the local committee ;. If the local committee does not
include members from any town, city or village where all or a poi-
tion of ` the facility is to be located, the appropriate governing
bodies consist of the governing body of each ' participating town,
city or village :

(k) Approval If the local committee includes members from
any town, city of village where all or a portion of the facility is to
be located and if the negotiated agreement is approved by resolu-
tion by each of the appropriate governing bodies, the negotiated
agreement is binding on all of' the participating municipalities but
if the negotiated agreement is not approved by any appropriate
governing body, the negotiated agreement is void, If the local
committee does not include members from any town, city or vil-
lage where all or a portion of the facility is to be located and if the
negotiated agreement is approved by resolution by all of the
appr opriate governing bodies, the agreement is binding on all of
the partic ipating municipalities but if' the negotiated agreement is
not approved by all of the appropri ate governing bodies, the nego-
tiated agreement is void :

(L) Submission of agreement to board and department .. The
applicant shall submit a copy or notice of any negotiated agree-
ment approved under par (k) to the board and the department by
mail within 10 days after the agreement is approved '.

(10) ARBITRATION, (a) Joint petition for arbitration . If agree-
ment. isnot reached on any items af 'ter' a reasonable period of ' nego-
tiation ; the applicant and the local committee may submit a ,joint
written petition to the board to initiate arbitration under this sub-
section

(b) Unilateral petition for arbitration . Either the applicant or
the local committee may submit an individual written petition to
the board to initiate arbitration under this subsection but not ea r lier
than 120 days after the locall committee is appointed under sub , (7)
( a)

(c) Decision concerning arbitration . Within 15days after
receipt of 'a petition to initiate arbitration, the board shall issue a
decision concerning the petition and notify the applicant and the
local committee of that decision . .

(d) Order to continue negotiation. The board may issue a deci-
sion orderi ng the applicant and the local committee to continue
negotiating for at least 30 days after the date of' the notice if ', in the
,judgment of the board, arbitration can be avoided by the negotia-
tion of any . r emaining issues . . If the board issues a decision order-
ing the applicant and the local committee to continue negotiation,
the petition to initiate arbitration may be resubmitted after the
extended period of negotiation

(e) Decision to delay arbitration pending submittal of feasibil-
iry report The board may issue a decision to delay the initiation
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(q) Award is binding; approval not required . If' the applicant
constructs and operates the facility, the arbitration award is bind-
ing on the applicant and the participating municipalities and does
not require approval by the participating municipalities .

(r) Applicability of arbitration statutes . . Sections 788,09 to
788,15 apply to arbitration awards under this subsection ..

(s) Environmental impact. An arbitration award under this
subsection is not a major state action under s . 1 11 (2) .

(11) SUCCESSORS IN INTEREST Any provision in a negotiated
agreement or arbitration award is enforceable ' by or against the
successors in interest of any person directly affected by the award .
A personal representative may recover damages for breach for
which the decedent could have recovered .

(12) APPLICABILITY (a) Solid waste disposal facilities I
This sectionn applies to new or expanded solid waste disposal facil-
ities for which an initial site report is submitted after March 15,
1982, or, if no initial site report is submitted, for which a feasibility
report is submitted after March 15, 1982.

2. This section does not apply to modifications to a solid
waste disposal facility which do not constitute an expansion of ' the
facility or to a solid waste disposal facility which is exempt from
the requirement of' a feasibility report under ss. 144 .43 to 144 .47
or by rule promulgated by the department.

(b) Hazardous waste facilities .. 1 . This section applies to all
new or expanded hazardous waste facilities for whichh an initial
site report is submitted after March 15, 1982, or, if no initial site
report is submitted, for which a feasibility report is submitted after
Match 1 5, " 1982.

2 . Except as provided under subd : 1 and par: (c), only subs . .
(3) and (5) (a) and (b) apply to a hazardous waste facility which
is in existence on May 7, 1982, which has a license, an inter im
license or a variance under s . 144 . 64 or the resource conservation
and recovery act and which complieswith all local approvals
applicablee to the facility on May 7, 1982 .

3 . Only subs . . (3) and (5) (a) to (c) and (e) apply to a hazardous
waste treatment or storage facility which accepts waste only from
the licensee

(c) Existing solid waste disposal facilities or hazardous waste
facilities.; 1' . This section appliess to an existing solid waste
di sposal facility or hazardous waste facility which shall be treated
as a new or expanded facility upon the adoption of a siting resolu-
tion by any affected municipality under sub. . (6) :

a At anytime during the life of a solid waste disposal facility
or a hazardous waste facility if the owner or operator and one or
more affected municipalities agree to negotiate and arbitrate
tinder this section ,

b . When a negotiated settlement or arbitration award under
this section p r ovides - for the reopening of negotiations,

c : At anytime after the date specified in the feasibility report,
if' such a date has been specified under s , 144 .44 .(2) (f), as the pro-
posed date of closure of a solid or hazardous waste disposal facil-
ity and if' the facility is not closed on or before that date . .

2 . Except as provided under subd 1 and pars (a), (b) and (d),
only subs . . (3) and (5) (a) and (b) apply to an existing solid waste
disposal facility or a hazardous ' waste facility.

(d) Nonapplicability to mining waste facilities . This section
does not apply to any waste facility which is part of a prospecting
or mining operation with a permit under s . 144 . 84 or 144 . 85 .

` History: 1981 c . 374 ; 1983. a. 1,28 ; 1983 a: 282 ss . 6 to 32, 34 ; 1983 a 416 s. 19 ;
1983 a 532 s. 36 ; 1983 a . 538; 1 985 a 182 s 57; 1987 a . 27, 204, 399; 1987 a. 403
s . 256 ; 1991 a 39,

144.446 Landfill official liability. (1) DEFINITION As
used in this section, "landfill official" means any officer, official,
agent or employe of the state, a political corporation, governmen-
talsubdivision or public agency engaged in the planning, manage-
ment; operation or approval of'a solid or hazardous waste disposal
facility . ,

(2) EXEMPTION FROM LIABILITY, A landfill official is immune
from civil, prosecution for good faith actions takenn within the
scope of his or her official duties under this subchapter ..

Hist ory :. 1983 a 410 ; Stars . 1983 s 144'795 ; 1983 a 538 s 158; Stats 1983 s
144446 '

144 .447 Acquisition of property by condemnation .
(1) ` DEFINITION : In this section, "property" includes any interest
in land including an estate, easement, covenant or lien, any restric-
tion or limitation on the use of land other than those imposed by
exercise of the police power, any building, structure, fixture or
improvement and any personal property directly connected with
land, .

(2) PROPERTY MAYBE CONDEMNED, Notwithstanding s, 3203,
property intended for use as a solid or hazardous waste facility
may be condemned ifall of the following conditions are met :

(a) The entity proposingg to acquire the property for use as a
solid or hazardous waste facility has authority to condemn prop-
erty for this purpose.

(b) The property is determined to .be feasible for use as a solid
or hazardous waste facility by thee department if that determination
is required under s . 144 .44 (2),

(c) The property is acquired by purchase, lease, gift or con-
demnation by a municipality, public board or commission or any
other entity, except for the state, so as to bring the property within
the limitations on the exercise of the general power of condemna-
tion under s . 32,03 within :

1 . Five years prior to the determination of feasibility if a deter-
mination of feasibility is required for the facility under s . 144 44
(2)

2 . Five years prior to the service of a,jurisdictional offer under
s 32 06 (3) if' a determination of feasibility is not required for the
facility under s 144 .44 (2) .

His tory: 1981 c . 374 .

144 .448 Duties of metallic mining counc i l . (1 ) The
metallic mining council shall advise the department on the imple-
mentation of ss ;. 144 144..441, 144,442, 144 .444,
144.445,-144 .60 to 144 74 and 144 80 to 144 .94 as those sections
relate to metallic mining in this state .

(2) The council shall serve as an advisory,, problem-solving
body to work with and advise the department on matters relating
to the reclamation of mined land in this state and on methods of
and criteria for- the location, design, construction and operation
and maintenance of facilities for the disposal of metallic mine-
related wastes .

(3) All rules proposed by the department relating to the sub-
jects specified in this section shall be submitted to the council for
review and comment prior to the time the rules are proposed in
final draft farmby the department . The department shall transmit
the written comments of all members of the council submitting
written comments with the summary of'the proposed rules to the
presiding officer of each house of the legislature under s . 227 19
(2))

days after the last day for submitting final offers under par .. (f).
The ar bitration award shall adopt, without modification, the f inal
offer of either the applicant or the local committee except that the
arbitration award shall delete those items which are not subject to
arbitration under sub. (8) or are not consistent with the legislative
findings and intent under subs . . (1) and (2) A copy of' the atbitra-
tion award shall be served on the applicant and the local commit-
tee.

Items subject to arbitration under sub . (8) (b) discussed; the source of w as te i s not
acbittable as it addres ses the need for the landfill which i s not subject to negotiation
according to sub (8) (a) 2 . Madison Landfills v. Libby Landfill, 179 W (2d) 815,509
NW (2d) 307 (Ct . App 1993 ) .

Only local approvals which arbitrarily or dis ct iminatoiily obstructs the establish-
ment of a waste facility may be deleted from an arbitration award under sub. ( 10) (b) .
Madison Landfi ll s v . Libby Landfill , 179 W ( 2d) 815,509 NW (2d ) 307 (Ct App.
1993)
Wisconsin ' s landfill negotiation/acbitcapon s tatute Ruud and Werner, WBB Nov

1 985 .
Down in the dumps and wasted: The need determination in the Wi s consin landfill

siting process 1987 WLR 543
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144.45 Research . The department may conduct or direct
scientific experiments, investigations ; demonstration grants and
research on any matter relating to solid waste disposal, including,
but not limited to, landfill, disposal and utilization of,junked vehi-
cles,,and production of compost .

144.453 - Disposal and treatment records . (1) SUB-
MISSION OF INFORMATION The owner or operator of each solid
waste treatment facility at which solid waste is converted into fuel
or burned and of each solid waste disposal facility shall annually
submit to the department a report containing all ofthe following
information :

(a) The name of the owner of the facility
(b) The location ofthe facility .
(c) For a solid waste disposal facility, the remaining capacity

available for' disposal .
(d) A list of'a1P licensed haulers transporting waste to the facil-

ity for disposal or treatment in the previous year.
(e) A list of the states of origin of solid waste disposed of or

treated at the facility in the previous year and the amount, by
weight, of that solid waste originating in each state .

(2) MAINTENANCE OF RECORDS Except as provided in S ..
144' .433 (2) (a) 2 ., the department shall separately maintain as a
public record, for' each solid waste facility, the reports required by
sub (1)

History: 1989'a , 335

1 ,44 ..455 Dump closure , cost-sharing grants ..
(1) DEFINITIONS In this section :

(a) "Nonapproved facility" hass the meaning given in s .
144 441 (1) (c) .

(b) "Political subdivision" means a city, village, town, county
or town sanitary district ..

(2) APPLICATION A political subdivision that closes a nonap-
proved facility which it owns or operates may apply to the depart-
ment for acost-shying grant . The application shall include infor-
mation_ requested by the department : The department may
establish a deadline for applying for a cost-sharing grant ..

(3) APPROVAL The department shall approve a grant only for
closure costs that it determines are reasonable and necessary . Clo-
sure costs donot include the costs of taking remedial action . . The
department may approve acost-sharing grant only if the nonap-
proved facility is closed under the department's rules in effect on
May 11, 1990, and if'the closure is approved by the department . .

(4) COST-SHARING GRANT AMOUNT (a) Except as provided in
par._(b), the department shall approve accost-sharing grant equal
to 50% of the amount by which the reasonable and necessary costs
of'closing,the nonappcoved facility exceed an amount equal to $10
times the population of the political subdivision, based on the
most recent population estimates by the department or administra-
tion under s . 16 96, If,,a political subdivision closes more than one
nonapproved facility, the reasonable and necessary costs incurred
by the political subdivision in closing all ofthe nonapproved facil-
ities, shall be combined to determine the amount of the grant under
this subsection If 2 Or, more political subdivisions are joint own-
ers of a nonapproved facility which is closed, the department shall
use the total population of the political subdivisions in determin-
ing the amount of the grant under this subsection.

(b) A political subdivision may not receive more than
$400,000 under this section. . The department shall prorate grant
awards ifnecessary to prevent the total amount of payments under
sub.. (5) from exceeding $20,000,000 over 10 years,

(i) A construction site where waste tires are stored for use or
used in road surfacing and construction of embankments

(j) A solid waste disposal facility where waste tires are buried
in compliance with rules promulgated by the department ..

(4) ABATEMENT PRIORITIES Thee order of priority, for the
department's abatement activities under sub . (2) shall be as fol-
lows :

(a) Tire dumps determined by the department to contain more
than 1,000,000 tires,

(b) Tire dumps which constitute a fire hazard or threat to public
health

(c) Tire dumps in densely populated areas .
(d) All otherr tire dumps
(5) RECOVERY OF E xPENSES . The department may ask the

attorney gene r al to initiate a civil action to recover from the person
responsible for the nuisance the reasonable and necessarycosts
incurred by' the department for its nuisance abatement activities
and its administrative and legal expenses related to the abatement .

(4) Written minutes ofall meetings of the council shall be pre-
pared by the department and made availablee to all interested par-
ties upon request .

History: 19,79 c 355 ; 1981 c 374 s . . 148; 1983 a 410 s 2202 (38) ; 1985 a. 182 .

144.449 Tire dumps . (1) DEFINITIONS In this section :
(a) "Nuisance" means an unreasonable danger to public health,

safety or welfare or the environment . .
(b) "Tire dump" means any location that is used for stor ing or

disposing of waste tires
(c) "Waste tire" has the meaning given under, s . 84. 078 (1) (b) .
(2) DEPARTMENT AUTHORITY, ABATEMENT' I f the department

determines that a fire dump is a nuisance, it shall notify the person
responsible forthe nuisance and request that the tires be processed
of removed within a specified period . If the per son fails to take
the requested action within the specified per iod, the department
shall orde r the person to abate the nuisance within a specified
period .. If the person responsible for the nuisance is not the owner
ofthe property on which the tire dump is located, the department
may order the property owner to permit abatement ofthenuisance
If the person responsible for- the nuisance fails to comply with the
order, the department may take any action necessary to abate the
nui sance, including entering the p r operty where the tire dump is
located and confiscating the waste tires, or arranging to have the
waste tiress processed or removed.

(2r) ENFORCEMENT ACTION To carry out a nuisance abatement
under sub. (2), the department may refer a nuisance abatement to
the attorney general for enforcement action .

(3) APPLICABILITY This section does not apply to any of the
following :

(a) A retail business premises where tires are sold if ' no more
than 500 waste tires are kept on the premises at one time .

(b) The premises of a tire retreading business i f no more than
.3,000 waste tires are kept on the premises at one time .

(c) A premises where tires are removed from motor vehicles
in the ordinary course of ' business if no more than 500 waste tires
are kept on the premises at one time ,

(d) A solid waste disposal facility where no more than 60,000
waste tires are stored above ground atone time if all tires received
for storage are processed, bur ied or removed from the facility
within one year after receipt.,

(e) A sitee where no more than 250 waste tires are stored for
agricultural uses . .

(f) A site where a recovery activity, as defined in s . 159. 17 (1)
(a), is carried on if'. no more than a 6-month inventory of ' tires is
kept on the site

(g) A site where waste tires are stored for use in constructing
artificial reef 's in waters ofthe state.

(h) An artificial ree f constructed of waste tires .

The department's certification of expenses shall be prima facie
evidence that the expenses are reasonable and necessary. .

(6) OTHER ABATEMENT This section does not change the
existing author i ty ofthe department to enforce any existing laws
or of any person to abate a nuisance.. The department may reim-
burse a person for the costs of any such abatement .

History : 1987 a , 2' 7, 110 ; 198'7 a 403 s . 256; 1989 a 335 s 89 .

Electronically scanned images of the published statutes.



2645 93-94 W is, Stats WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION (44.48

(2) A personn who violates sub . (1) shall forfeit not less than
$10 nor more than $25,000 for each violation. Each day of'viola-
tion is a separate offense

History: 1985 a . 46

"' 144.47 Violations: enforcement., ( 1) (a) If'the depart-
ment has reason to believe that a violation of ss. 144 .43 to 144,47
or any rule promulgated or special order, plan approval, or any
term or condition of a license issued under those sections
occurred, it may:

1 . . Cause written notice to be served upon the alleged violator . .
The notice shall specify the law or rule alleged to be violated, and
contain. the findings of fact on which the charge of violation is
based, and, except as provided ins .144 44 (8), may include an
order that necessary corrective action be taken within a reasonable
time . . This order shall become effective unless, no later than 30
days after the date the notice and order are served, the person
named in the notice and order requests in writing a hearing before
the department . . Upon such request, the department shall after due
notice hold a hearing. Instead of an order, and except as provided
ins 144.44 (8), the department may require that the alleged viola-
tor appear before the department for a hearing at a time and place
specified in the notice and answer the charges complained of'; or

2 Initiate action under s 144. .98 .
(b) If after such hearing the department finds that a violation

has occurred, it shall affirm or modify its order previously issued,
or issue an appropriate order for the prevention, abatement or con-
trol of'the problems involved or for the taking of other corrective
action as may be appropriate. If'the department finds that no viola-
tion has occurred, it shall rescind its order . Any order issued as
part of a notice or after- hearing may, prescribe one or more dates
by which necessary action shall be taken in preventing, abating or
controlling the violation .,

History : 1979 c . 34 ; 1981 c 374

144 .48 Medical waste management . (1) DEFINITIONS
In this section:

(a) "Clinic" has the meaning given in s . 159,07 (7) (c) 1 . a .
(am) "Manif'est' means a form used for identifying the quan-

tity, composition, origin, routing and destination of medical waste
during itss transport and disposal .

(b) "Medical waste" means infectious waste, as defined in s . .
159 .07 (7) (c) 1 . c ., and other waste that contains or may be mixed
with infectious waste .

(bm) "Nursing home" has the meaning given in s . 50 .01 (3) ..
(c) "Solid waste disposal" has the meaning given ins 144 43

(4r) .
(d) "Solid waste facility" has the meaning given in s 144 43

( 5)
(e) "Solid waste treatment" has the meaning given in s 144 .43

(2) MEDICAL WASTE REDUCTION Except as provided under
sub (3) (am), every clinic, nursing home and hospital shall imple-
ment a policy for the reduction of the amount of medical waste
g-2 ii2iai iJu uo i :,yu iiP.u v ;~ y2',t , . by , .,

(3) RULES The department shall promulgate rules that do all
of'the following :

(a) Establish requirements for medical waste reduction by hos-
pitals

(am) Exempt types of generators of medical waste that gener-
ate lesss than 50 pounds of medical waste per month from:, the
requirement under sub . . (2) .

(b) Establish requirements for packaging, handling, shipping
and.d transporting medical waste .

(c) Require a license for personss who transport medical waste
and impose a fee for that license .

(5)- PAYMENT of Gx .atvi The department shall make grant pay-
ments annually over a 10-year period Each grant payment shall
equal 10% of the total grant to a political subdivision :

(6) APPLICABILITY This section applies to any nonapproved
facility that is closed by a political subdivision after January 1,
1988..
Hi stor y : 1989 a . 335;'1991 .a, 269 .

144.46 Shoreland and floodplain zoning. Solid waste
facilities are prohibited within areas under the jurisdiction of'sho-
reland and floodplain zoning regulations adopted pursuant to ss .
59 . .971, 61 .351, 62 231 and 87 ..30, except that the department may
issue permits authorizing facilities in such areas .

His to ry :' 1981 c 374 s 148; 1983 a 41'6 s, 19

144.463 Disposal and burning of low-level radio -
activewaste. (1) DEFINI T ION In this section, "loW-level radio-
active waste" has the meaning given in s. 161 1 (2) O .

(2)` PROHIBITIONS (a) No person may dispose of low-level
radioactive waste that is determined by the federal nuclear regula-
tory commission under 42 USC 202I J to be below regulatory con-
cern in a landfill or a hazardous waste disposal facility unless the
landfill of hazardous waste disposal facility is licensed for the
disposal of low-level radioactive waste by the federal nuclear reg-
ulatory commission or by this state under an agreement under 42
USC 2021 that grants this state the authority to regulate the
disposal of low-leyel'radioactive waste

(b) No per son may burn in an incinerator low-level radioactive
waste that is determined by the federal nuclear regulatory com-
mission under 42'[JSC 2021,j to be below regulatory concern .

His to ry : 1991 a 50

144 .465 Review of alleged violations. Any 6 or more
citizens- or any municipality may petition for a review of an
alleged violation of ss . 144;43 to T44 .47 or any rule promulgated
or special order, plan approval, license or any term or condition of
a license issued under those sections in the following manner :

(1 ') " They shall submit to the department a petition identifying
the alleged violator and setting forth in detail the reasons for
believingg a violation occurred 'The petition shall state the name
and address of a person within the state authorized to receive ser-
vice of answer and other papers in behalf of the petitioners and the
name and address of a person authorized to appear at a hearing in
behalf of the petitioners

(2) Upon receipt of a petition under this section, thee depart-
ment may :

(a) Conduct a hearing in the matter within 60days of'receipt
of the petition .. : A hearing under this paragraph shall be a contested
case under ch. 227 . Within 60 days after the close of the hearing,
the department shall either:

1 . . Serve written notice specifying the law or rule alleged to
be violated, containing findings of"fact, conclusions of law and an
order, which shall be subject to review under ch 227 ; or

2. Dismiss the petition
(b) T_n_i_Y_i a_tP action under- e X44„47

(3) If 'the department determines that a petition was filed mali-
ciously or in bad faith, it shall issue a finding to that effect, and the
person complained against is entitled to recover expenses on the
hearing in a civil action

History:: 1981 c . 374,

144.469 Penalties . (1) (a) No person may treat, store or
dispose of high-volume industrial waste, as defined under s .
:144 44 (7) (a)1, in violation of axesting requirement or condition
of amexemption under: s 144,44 (7) (f) 4 ;
>-(b) No person mayy violate a testing requirement or condition

of an exemption from regulation under s . 144.44 (7) (g) 3 :

Electronically scanned images of the published statutes.



144.48 WATER, SEWAGE, REFUSE, MINING AND AIR. POLLUTION; 93-94 Wis . . Stats. 2646

(d) Require the use of manifests to monitor the transport and
disposal of medical waste .

(4) PROHIBITIONS (a) No person may transport medical waste
without a license issued by the department under sub .. (3) (c)

(b) No person may dispose of medical waste in a facility for
solid:waste disposal unless the medical waste has undergone solid
waste treatment:

(5) PENALTY, Any person who violates sub... (4) (b) may be
required to forfeit not more than $25,000 . . Each act of disposal in
violation of ' sub . . (4) (b) constitutes a separate offense . .

History : 1991 a, 39, 300

144.50 Used oil fuel. (1) DEFINITIONS . In this section :
, (a) "Used oil" means any petroleum -derived or synthetic oil

which, as a result of ' use or management, is contaminated "Used
oil" includes, but is not limited to, the following :

1 . Engine, turbine and gear ' lubricants .
2 Hydraulic fluid, including transmission fluid ,
3 . Metalworking fluid ; including cutting, grinding, machin-

ing, rolling, stamping, quenching and coating oils .
4. Insulating fluid or coolant .,
(b) "Used oil fuel" means any fuel designated by the depart-

ment by rule that contains used oil or is produced from used oil or
from a combination of used oil and other material..

(2) NOTIFICATION (a) A person who does any of the following
shall notify the department of' the location and description of each
facility used and the description of the used oil fuel :

1 . Owns or operates a facility that p r oduces used oil fuel or
a facility that recovers energy by burning used oil fuel

2 . Distributes or markets used oil fuel.
(b) The department may by rule exempt specific persons or

facilities f rom the requirements of par . . (a) .
(3) INSPECTIONS AND RIGHT OF ENTRY Upon the request Of any

officer or employe of' the department and with notice provided no
later than upon the off 'icer's or employe's arrival, any person sub-
ject to sub,,. (2) (a) shall permit the officer or employe access to
vehicles,, pemises and records relating to used oil fuel at any rea-
sonable time . An officer or- employe of' the department may take
samples of any used oil fuel : The officer or' employe shall com-
mence andd complete inspections with reasonable promptness..
The officer or employe shallgive the person a receipt for each
sample taken and, upon request, half of the sample The depart-
ment shall promptly furnish the person with a copy of the results
of the analysis of each sample and a copy of' the inspection report .

(4) ENFORCEMENT ; PENALTIES (a) Compliance orders '.. If the
department determines that any person is in violation of' sub . . (2)
(a) or (3) or-,any rule promulgated under this section, the depart-
ment may do one or more of ' the following:

„ 1 Give the person written notice of the violation
2. Issue a special order requiring compliance within a speci-

fied time period . .
3 Refer the matter to the department of`,justice for enforce-

ment undet . s . 144 . 98..
(b) Dsncsrtment o f.'jucticsactaon, disposition Thedepartment

of', justicemay initiate the legal action requested by the department
under par.. (a) 3 after receipt of the written request , In any action
commenced by it under this paragraph, the department of ',justice
shall`, prior to stipulation, consent order ', ,judgment or other final
disposition of the case, consult with the department for the pur-
pose of determining the department's views on final dispos i tion..
The department of' ;justice may not enter into a final disposition
different than that previously discussed without first informing
the department

(c) Penalties , L. Any person who violates sub (2) (a) or (3)
or any rule promulgated or special order issued under this section
shall forfeit not more than $25,000 for eachh violation , which :

2 : Any person who intentionally makes any false statement
or representation in complying with sub, (2) (a) shall be fined not
more than $25,000 or imprisoned for not more than one year in the
county jail or both . . For a 2nd or subsequent violation, the person
shall be fined not more than $50,000 or imprisoned #or not more
than 2 years or both . .

(d) Venue Any action on a violation shall be commenced in
the circuit court for the county in which the violation occurred,
I#'all-parties stipulate and the circuit court for- Dane county . agrees,
the proceedings may be transferred to the circuit court for Dane
county.. .

Histo ry : 19877 a 384

144 .52 Confidentiality of records ; used oil collec-
t i on fac i l i ties and used oil fuel facilities . (1) RECORDS
Except as provided under sub, (2), records and other information
furnished to or obtainedby the department in the administration
of'ss 144,50 and 159 . :15 ace public records subject to s . 19 21 .

(2) CONFIDENTIAL RECORDS (a) Application . Any person BUb-
jeet to s . 144 50 or 159 15 may seek confidential treatment of any
records or other: information furnished to or obtained by the
department in the administration of s, 144 .50 or 159 15 .

(b) Standards for granting confidential status Except as pro-
vided under par, (c), the departmentt shall grant confidential status
for any records or-information received by the department and cer-
tified by the applicant as relating to production-or ,sales figures or
to processes or production unique to the applicant or which would
tend to adversely affect the competitive position of the applicant
ifmade public

(c) Emission data analyses and summaries The department
may not grant confidential status for emission data Nothing in
this subsection prevents the department from using records and
other information in compiling or publishing analysess or summa-
ries relating to thee generall condition of the environment if the
analyses or summaries do not identify a specific applicant or facil-
ity .or reveal records or other information granted confidential sta-
tus .

(d) Use of confderztial records Except as provided under par .
(c) and this paragraph, the department or the department of justice
may use records and other information granted confidential status
under this subsection only in the administration and enforcement
of s.. 144, 50 or 159 .15 : The department or the department of jus-
tice may release for general distribution records and other infor-
mation granted confidential status under this subsection if the
applicant expressly agrees to the release . The department or, the
department of justice 'may release on a limited basis records and
other information granted confidential status under this subsec-
tion if the department or the department of justice is directed to
take this action by a judge or hearing examinerr underr an order
whichh protects the confidentiality of the records or other informa-
tion The department or the department of justice may release to
the US, environmental protection agency or' itss authorized repre-
sentative records and other information granted confidential sta-
tus under this subsection ifthe department or the department of
,justice includes in each release of'records or other information a
request to the U .S . environmental protection agency or its autho-
rized representative to protect th e c pnf_ gilt nti__a1_ itv of the records or
other information -

History: 1987 a 3$4; :1989 a, 335 s: 89

144.60 Hazardous waste management. (1) TITLE
Sections 144,60 to 144 .74 shall be known and may be cited as the
"Hazardous Waste Management Act" .

(2) DECLARATION OF POLICY The legislature finds that hazard-
ous wastes, when mismanaged, pose a'substantial danger to the
environment and public health and safety . To ensure that hazard-
ous wastes are properly managed within this state, the legislature
declares that astate-administered regulatory program is needed
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(11) "Termination" has the meaning designated under s .
144.43 (8):.

(12) "Transport" means the movement of hazardous wastes
by air, rail, highway, water or other means, except for the move-
ment of hazardous waste within the site at which the hazardous
waste is generated or within a facility that is licensed under ' this
subchapters

` (13) "Treatment" means any method, technique or process,
including neutr alization, which follows generation and which is
designed to change the physical, chemical or biological character
or composition of any hazardous waste so as to neutralize the haz-
ardous waste or so as to render the waste nonhazardous, safer for
transport, amenable for recovery, amenable for storage or reduced
in volume "Treatment" includes incineration.:

(14) "Treatment facility" means a facility at which hazardous
waste is subjected to treatment and may include a facility where
hazardous waste is generated , This term does not includee a waste
water treatment facility whose discharges are regulated under ch .
147 unless the facility is required to be permittedd as a hazardous
waste treatment facility under the resource conservation and
recovery act

History: 1977c 377 ; 1979c 34;1981 c . 374 ss 83 to 88, 150; 1983 a . 298;1987
a , 384 ; 1993 a 16, 112:

The deterioration of useful materials into waste is a process that results in the gen-
eration of waste under sub . (4); the yard at which waste is stored and a hole dug to
bury waste are facilities under sub . (5m) State v. Edward I4aemer & Sons, Ins 170
W (2d) 646,489 NW (2d) 708 (Ct App : 1992) .

144.62 ,- Powers and duties of the department . (2). ( a)
The department shall promulgate by rule criter i a identical to those
promulgated by the U.S ., environmental protection agency under
s . 6921 (a) of the resource conservation and recovery act for' iden
ftifying the characteristics of hazardous waste . . The rules shall

require that any per son generating or transporting, or owning or
operating, a facility for treatment, storage or. disposal of ', any haz=
ardous waste or any substance which meets the criteria shall notify
the department of that fact within 90 days , afterr the promulgation
of the rule

(b) 1 . The department shall promulgate by rule a list of hazard -
ous wastes

2 . Except as provided under subd . 3 . , the list of hazardous
wastes shall be identical to the list promulgated by the U . SS envi-
ronmenfal protection agency under s . 6921(b) of ' the resource con-
servation and recovery act

3 The department may include or retain on the list of' hazacd-
ous wastes any additional solid waste not included on the list pro-
mulgated' by the US . environmental protection agency if the
department determines that the additional solid waste has charac-
teristics which identify it as a hazardous waste based on the crite-
ria promulgated under, par '. . (a) and if' the department determines
that the inclusi on or retention is necessary to protect public health,
safety or welfare. . The department shall issue specifi c fi ndings and
conclusions on which itss determinations are based and shall
include or retain thee additional solid waste on the list of haza rdous
wastes by rule

(c) The department shall promulgate by rule a list of hazardous
constituents which shall include, but need not be limited to, the
hazardous constituents specified in 40 CFR 261, appendix , VIII .
The department may not lists hazardous constituent which is not
specified in 40 CFR 261, appendix VIII unless it determines that
the listing of the constituent is necessary to protect public health,
safety or welfare . The department shall issue specific findings and
conclusionss on which such a determination to list a hazardous
constituent is based .

(3) The department may, by rule, prohibit particular methods
of treatment or disposal of particular hazardous wastes, upon a
fi nding that restii ctionspn treatment or disposal methods are nec-
essary to protect public health and safetyy or the.e environment,

(a) Relies upon private industry or local units of government
to provide hazardous waste management services .:

(b) Requires the transportation, storage,, treatment and
disposal of` hazardous wastes to be performed only by licensed
operators . .

' (c) Requires generators of hazardous waste to utilize operators
licensed to transport, treat ; store or dispose of hazardous wastes..

(d) Does not interfere with, control or regulate the manufactur-
ing processes which generate hazardous wastes

11 (e) Ensures the maintenance of"adequate records on, and the
reporting of, the disposi tion of all hazardous wastes either gener-
ated in or enter ing this state

(f) Encourages to the "extent feasible, the reuse, recycling or
reduction of hazardous wastes ,

(g) Provides adequate care andprotection of' disposal facilities
after the facilities cease to Accept hazardous wastes

(h) Provides members of the public and units of local govern-
ment an opportunity to review and comment upon the construc-
tion, operation and long-term careof hazardous waste manage-
ment facilities .,

(i) Meets the minimum requirements of the resource conserva-
tion and recovery act

(3) RULES ON METALLIC MINING WASTES The requirements of
ss 144. :60 to 144.74 shall be subject to s : 144. 435 (2).

..History : 19'77 c 3'77 ; 1979 c 89; 19 79 c 1 7 5 s : 53 ;198 1' c 374 ss 82, 148,150
The right to a decent burial: Hazardous waste and its regulation in Wisconsin Haz-

rington, 66 MLR 223 (1983)
Changes in the ownership of' hazazdous waste disposal sites: Or iginal and succes-

soC9iability, Ke11q . 67IvILR ,69I(1984)

144.61 Definitions . In ss .144, 6Q to 144 74 :
(1) "°Closing" has the meaning designated under s .. 144,43(lm)

(2) "Department". means the department of natural resources .
(3) "Disposal" means the discharge, deposit, injection, dump-

ing spilling, leaking or placing of any hazardous waste into or, on
any land ;off water, n a manner which •)may permit the hazardous
waste or any hazardous constituent to be emitted into the air, to be
discharged into any waters of the state or otherwise to enter ' the
environment . "Disposal" does not include the generation, trans-
portation, storage or. treatment of hazardous waste . .

- .0) " .Generation" means, the act or process of .producing haz-
aYdous waste but does not include,any manufacturing process .

(5) "Hazardous waste" or "waste" means any solid waste
identified by the department as hazardous under s, 144,62 (2) .
"` (5m) ` "Hazardous waste facility" means a site or'sttncture for

the treatment, storage or . disposal of hazardous waste and includes
all of the contiguous property under common owne r ship or con-
trol surrounding the site or structure ..

(6) "Hazardous ' waste management" means the systematic
source reduction, collection, source separation, storage, transpoc-
tation, exchange, processing, treatment, recovery and disposal of
hazardous wastes

(7) "Long=tei' in care" ' has the meaning' designated under s ..
14443 (3) .

(8) "Manifest" means a form used for identifying the quantity,
composition and the origin, routing and destination of hazardous
waste du ri ng its transport .

(9) "Per-son" means an individual, owner ; operator, corpora-
tion, limited liability company, partnership, association, munici-
pality, interstate agency, state agency or federal - agency, depart-
ment or instrumentality,

(9m) "Resource conservation and recovery act" means the
federal resource conservation, and recovery act, 42 USC 6901 : to
69911, as amended on November 8, 1984 :

. (10) "Storage" means the containment of 'hazardous waste for
a :temporaryy periodd in a manner that doess not constitute disposal
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with those hearings; compel the attendance of witnesses and the
production of evidence.

(16) The department mayy issue orders to effectuate the pur-
poses of ss : 144 . 60 to T44 . 74 and enforce those orders by all
appropriate administrative and judicial proceedings..

(17) The department may secure necessary scientific, techni-
cal, . administrative and operational services, including laboratory
facilities, by contract or otherwise .

(18) The department may advise, consult, contract and coop-
erate with other ,agencies of the state, local governments, indus-
tries, other states, interstate or interlocal agencies, the federal gov-
ernment and other interested persons or groups . .

History : 191 77 c. 3 ' 77 ; 1979 c . 34 s 2102 (39) (g) ; 1981 c 3' 74 ss, 89 to 95, 148,
150 ; - 1983 a , 298, 410 ; 1987a 2 7, 384 ;' 1993 a. 1 6,

144.63 Generation . , Any person generating solid waste
shall determine if the solid waste is a hazardous waste.., Any per-
son generating hazardous waste shall :

(1) Be responsible for testing programs neededd to determine
whether anyy material generated by them i s a hazardous waste for
purposes of ss . 144 . 60 to 144 .. 74 .

(2) Keep records that accurately identify :
(a) The quantities of hazardous waste generated ;
(b) The hazardous constituents of hazardous wastes which are

significant because of ' quantity of potential harmfulness to human
health or- the environment; and

(c) The disposition of hazardous wastes ..
(3) Label any containerr used for the storage, transport or

disposal of hazardous waste to accurately identify its contents and
associated hazards .

(4) Use appropriate containers for hazardous waste .
(5) ' Furnish information on the general chemical composition

of hazardous waste to persons transporting, treating, storing or
disposing of hazardous wastes, and on any precautions recom-
mended to ensure safe handling of ` hazardous waste .

(6) Comply with rules 'selating to use of a manifest system . .
(7) Submit all reports required under' ss : 144: 60 to 144.74 and

rules promulgated under those sections
(8) Comply with rules relating to notification under- s 144 .62

(2 )
(9) Arrange that all wastes generated by them are transported,

treated, stored or disposed of at facilities holding a license issued
under ss 144,60 to 144 .74 or issued under the r esource conserva-
tion and recovery act. :

History : 1977 c 37 7 ; 1981 c 374 ss 96, 150 ; 1 987 a 384 .
See note to 144. 44 citing State v Rollfi nk, 162 W (2d) 121, 469 NW (2d) 398

(1991)
See note to s : 144.61 citing State v. Edward Kaemer & Sons, Inc . . 1 ' 70 W (2d) 646,

489 NW (2d) 708 (Ct App 1992)

144.64 Licenses. (1) TRANSPORTATION ( a ) No person
may transport hazardous waste without a license issued under this
subsection

(b) Licenses issued under this subsection shall require compli-
ance with rules of the department. The rules shall establish stan-
dards for the following:

1 Record keeping concerning hazardous waste transported,
and i ts source and delivery points ..

2 Labeling procedures . .
< .3 Use of a manifest system .

4 Containers used to transport waste ..
5 Equipment operator quali fications
(c) Licenses issued under this subsection may be denied, sus-

pended or revoked for gr ievous ' and continuous failure to comply
with the rules adopted under par. (b).

(2) TREATMENT ', STORAGE OR DISPOSAL (a) The storage of haz-
ardous waste at the generation site by the generator of that waste
for° a period of' 1ess - than 90 days is. not subject to this subsection..

(4)- The department may enter into a compact with agencies in
other states for the purposes of mutual assistance in the manage-
ment and regulation of hazardous wastes .

(5) The department may exempt by rule any person who gen-
erates, transports; treats, stores or disposes of hazardous wastes
from any provision under ss . 144 60 to 144 74 or from any rule
promulgated under those sections i f the generation, ttansporta-
tion, treatment, storage or disposal does not present a signif i cant
hazard to public health and safety or' the environment .

(7) In developing requirements for licenses to transport haz-
ardous waste under s. 144 . 64 (1), the department shall maintainn
consistency with rules promulgated by the department of'-trans-
portation: ;

(8) The department shall adopt rules which prescribe require-
ments for:

(a) The establishment and maintenance of records .
(b) The making of reports, including the manifest to be used

during the transport of hazardous waste ,
`(c) Sampling and analysis
(d) Installation, calibration, use and maintenance of monitor-

ing equipment .
(e) The design, construction, operation, closing and long-term

rate of hazardous waste facilities
(f) Corrective action under s 144 . 735 .
(8m) The department may promulgate rules which specify the

duration of licenses issued under s . 144.64 (2) .
(9) The departrient, in cooperation with the university of Wis-

consin extension and other interested parties, shall develop educa-
tional programs and offer technical assistance to persons inter-
ested in hazardous waste management :

(10)` (a) The department shall promulgate rules under sub, (2)
(a) and (b)` which establish not less than 2 nor more than 4 classes
of hazardous waste and shall assign wastes to a pa rticular' class .
The classes shall be based ` upon the relative degrees of hazard
posed by the waste Standards established under ss 144 :60 to
14434 for hazardous waste facilities or for equipment which
transports hazardous waste - shall ' recognize> and differentiate
between the classes of waste which the facility or equ ipment is
intended to transport, treat, store or dispose ..

(b) In determining the relative degrees of hazard of classes of
wastes under par: (a), the department shall consider the following : .

1 : The amounts of wastes and the concentrations of the harm-
fulor potentially harmful components of the wastes; ;-,

2 The likelihood of exposure to humans or the environment
of the harmful or potentially . hat components of the wastes
based upon the mobility and stability of harmful components, and
the'biological or chemical conversion of the components to other
harmful chemicals ;; and

'3 The harm to humans or the environment resulting from the
exposure identifiedd under subd. 22 from the harmful components .

(12) 'I f facilities or equipment subject to ss . 144,60 to 144.74
are also subject to regulation by the department under other stat-
utes or, rules, the department shall integrate its regulatory pro-
cesses to avoid duplicative or contradictory actions or require-
ments

(13) Thedepartment may waive compliance with any require-
ment under ss ;144 . 60 to 144. 74 or shorten the time periods under
ss 144 60 to 144 74 to the extent necessary to prevent an emer-
gencycondition threatening public health, safety or welfare or- the
environment

(14) The department may inspect hazardous waste facility
construction projects to determine compliance with ss; 144.60 to
144 : 74 and rules promulgatedd and licenses issued under those sec-
tions

(15) The department may hold hearings relating to any aspect
of' the : adrninistration of ss 144 . 60 to 144 74 and, in connection
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2 Complying with any condition that the department pre-
scribes as necessary to meet any standard or requirement estab-
lished under ss. T44. 44 and 144 60 to 144,74

3 . Paying any fee required under sub.. (4) ,
(2m) CLOSURE AND LONG-TERM CARE PLAN FOR UNLICENSED

FACILITIES Any person required to be licensed or eligible to obtain
a license under sub (2) (c) who does not obtain a license under that
subsection shall submit to the department a closure plan and, if ' the
facility is a disposal facility, a long-term care plan for' the facility
which complies with the requirements promulgated by the depart-
ment by rule under s 144' .: 62 (8) (e) and shall comply with the plan
as approved by the department: There is no statutory r i ght to a
heari ng before the department concerning a plan submitted under
this subsection but the department mayy grant a hearing on a plan . .

(3) VARIANCE If the department determines that the applica-
tion for or compliance with any license required under sub . . (1) or
(2) would cause unduee or unreasonable hardship to any person,
the department may issue a variance from the requirements of ' this
section ' but the variance may not result in undue harm to public
health or the environment and the duration of the variance may not
exceed 5 ,years . The department may renew or extend a var iance
only after opportunity for a public hearing ..

(4) FEES. (a) 1 The department shalll promulgate by. rule a
graduated schedule of reasonable license, plan approval and
review fees to be charged for hazardous waste activities under this
section . .

2. Hazardous waste activities under ' this section consist of
reviewing feasibility reports, plans' of' operafion, closure plans and
license applications, issuing determinations of feasibility, plan of
operation approvals, operating . licenses, interi m licenses and vari-
ances, inspecting construction projects, approving closure plans
and taking other actions in administering this section ..

3 . The department shall establish hazardous waste review
fees of a level anticipated to zecover the hazardous waste program
staff ' review costs of conducting hazardous waste review activi-
ties

(b) A person who operates a licensed hazardous waste disposal
facility shall payy the fees imposed andd specified under s . 144 . 441
(3) and (4) .

History : 1977 e, 3'7'7 ; . 19' 79 c , 221 ; 1981 c. 374 ; 1983 a. 27, 298, 410 ;198'7 a 2 7,
384,403

See note to s . 144:6,11 citing State v Edward Kraemer & Sons, Inc 170 W (2d) 646,
489 NW (2d) 708 (Ct , APP . 1992).

144.645 ' License actions ; hearing; public comment.
(1) If the department proposes to deny, suspend or revoke a
license for the reasons stated under s , 144 .64 (2) (e) 22 to 6 . , the
department shall comply with the procedures specified under- this
section .

(2) If' the department determines that a person licensed under
s 144 ,64 (2) failed . to, comply with the rules promulgated under s̀s .
144 60 to 144,74 of failed to comply with the approved plan of
operation under s. 144 . 44 (3), the department shall give written
notice to the person . The notice shall state that the department pto-
poses to deny, suspend or revoke the license and shall inform the
person that a hearing may be requested within 45 days : after the
notice is issued:'

(3) If' the licensee requests a hearing within 45 days af 'ter'
receiving the notice under sub (2), the department shall schedule
a heating ' and give notice of the hearing by publishing a class 1
notice, under ch : 985, at least 45 days prior to the date scheduled
for the heating, If' the licensee requests a contested case hearing
and if ' the conditions specified under s .. 227 42 (1) (a) to (d) are sat-
isfied, the department shall conduct the hear i ng as a contested
case; otherwise, the department shall conduct the hearing as an
informational hear ing. There is no statutory r i ght to any hearing
concerning the denial, suspension or revocation of a license for' the
r easons stated under s . 144 64 (2) (e) 2, to 6 , except as provided
under this subsection.

The storage of hazardous waste for a period of less than 10 days
is exempt f i om this subsection if' the storage is in connection with
the transporting or movement of' the hazardous waste .. Notwith-
standing the exemptions granted under this paragraph, no person
may store or cause the storage of hazardous waste in a manner
which causes environmental pollution

(am) No person may:
1 , Construct a hazar dous waste facility unless the person

complies with s . 144. 44 (2) to (3).
2. Operate a hazardous waste facility without an interim or '

operating license issued - under this subsection :
(b) Licenses.s issued under thi s subsection shall require compli-

ance with s : 144 44 (4) and rules promulgated under 'r ss 144, 60 to
144 . . 74. .

(c) The department may, issue an interim license to a person
who operates a hazardous waste facility if ' the person applies for
a license under this subsection and complies with conditionss and
restrictions prescribed by rule or special order by the department
pending the decision on the issuance of ' an operating license under
this subsection This paragraph applies only if the facility was in
existence on November 19, 1980, or ona subsequent date which
is the effective date of ' the statute or rule requir ing the facility to
obtain: an operating license under this subsection ., An inte rim
license issued under this paragraph constitutes an operating
license under this subsection .

(d) Ann existing hazardous waste facility which was never
licensed under this subsection, whether or not it was previously
authorized to receive hazardous waste under: s . 144.44 (4), shall
be treated as an unlicensed proposed facility which has not been
constructed for the purpose of complying with par. (am)1 , for the
purpose of obtaining an operating license under this subsection
and for' the purpose of administrative procedure and review under
ch , 227 ...

(e) A license issued under this subsection may be denied, sus-
pendedof revoked if the applicant or licensee does any of the fol-
lowing :

1 . Fails to pay any fee required under sub , (4) ,
2 . Fails to comply with ss. 144 60 to 144,74 or any rule pro-

mulgated under those sections ..
3 . Fails to comply with the approved plan of operation under

s . 144.44 (3)
4 . Fails to disclose fully all relevant facts in a feasibility

report, plan of operation or license application or in a review of a
feasibility report, plan of operation or license

5 Misrepresents any relevant fact at any time ..
6 . Operates the facility in away that endangers human health

or the environment to the extent that denial, suspension o f revoca-
tion of the license is the only way to provide an acceptable level
of protection .

(f) A treatment facilityy which is required to be pe r mitted as a
hazardous waste tr eatment facility under the resource conserva-
tion and recovery act and the dischargess of which are regulated
under ch. 147, shall comply with .: construction and operating stan-
dards promulgated by rule by the department. The department
shall promulgate rules under this paragraph which are substan-
tially equivalent to and not more stringent than the standards pro-
mulgated under the resource conservation and recovery act .

(g) Notwithstanding pays . (am) 1 ; (b) and (d), the owner or
operator of a hazardous waste facility who holds a permit for the
treatment, storage or disposal of hazardous waste issued before
January 31, 1986, by the US, environmental protection agency
under 42 USG 6925 (c) and who is in compliance with the permit
may obtain an operating license underpar.. (am) 2 for the federally
permitted activities by doing all of the following:

1 . Submitting to the department; on a form provided by the
department, an application showingg that the facility meets the
standards established under ss : 144 .44 and 144 . 60 to 144 . 74 and
rules p r omulgated under those sections . .
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144.69 - Inspections and right of entry.. Upon the
request of any officer, employe or authorized representative of the
department and with notice provided no later than upon the offi-
cer's, employe's or authorized representative's arrival, any person
whoo generates, stores, treats, transports or disposes of hazardous
wastes shall permit the officer, employe or authorized representa-
tive access to vehicles, premises and records relating to hazardous
wastess at reasonable times . An officer, employe or authorized
representative of the department may take samples of any hazacd-
ouswaste.. The officer, employe or authorized representative shall
commence and complete inspections with reasonable prompt-
ness. If samples are taken, the officer, employe or authorized rep-
resentative shall give a receipt for each sample to the personn in
charge of the facility and, upon request, half' of the sample taken ..
The department shall furnish promptly a copy of the results ofany
analysis of any sample which is taken and a copy of'the inspection
report to the person in charge of"the facility
Hi s tor y: 199 c: 377; 1981 c 374 ; 1987 a 27 ;384,

144.70 Confidentiality of records . . (1) RECORDS
Except as provided untie, sub (2}, any records 01, :,tom er iii lviì i78-
tion furnished to or obtained by the department in the administra-
tion of ss . 144.60 to 14434 are public records subject to s. 19 . .21 . .

(2) CONFIDENTIAL RECORDS (a) Application. An owner or
operator of a hazardous waste facility may seek confidential treat-
ment ofany records or other information furnished to or obtained
by, the department in the administration of ss . 144 .60 to 144 . .74.

(b) Standards for granting confidential status . Except as pro-
vided under par: (c), the department shall grant confidential status
for any records of information received by the department and cer-
tified by the owner of operator of'the solid waste facility as relating
to production or sales figures or to processes or production unique
to the owner or operator of the solid waste facility or which would

144 .725 Review of alleged violations . Any 6 or more
citizens or any municipality may petition for review of an alleged
violation of ss . 144,,60 to 144,74 or any rule promulgated or spe-
cial. order, plan approval, license or any term or condition of a
license issued under those sections in the following manner :

(1) They shall submit to the department a petition identifying
the alleged violator and setting forthh in detail the reasons for
believing a violation occurred . . The petition shall state the name
and address of 'a person within the state authorized to receive ser-
vice of'answerand other papers in behalf'of the petitioners and the
name and address of a person authorized to appear at a hearing in
behalf' of the petitioners . .

(4) After the conclusion of any hearing under sub . . (3), the
department shall issue a public . notice containing a copy of the pro-
posed decision and a statement describing the opportunity for
public comment during the 45-day period after the notice is given . .

(5) If the licensee does not request a hearingg within 45 days
after receiving the notice under sub . (2), the department shall issue
a, public notice containing a copy of the proposed decision and a
statement describing the opportunity for publicc comment during
the 45-day period after the notice is given :

(6) The department shall give the notice required under subs .
(4) and (5) by all of the followingg means :

(a) Publishing a class 1 notice, under eh .. 985, in a newspaper
likely to give notice in the area where thee facility is located .
- (b) Broadcasting a notice by radio announcement in the area
where the facility is located.

(c) Providing written notice to each affected municipality .
"' (7) `At the conclusion of'the 45-day period after the depart-

ment gives notice under sub . (4) or (5), the department shall issue
its final decision denying, suspending or revokingg the license
There is no statutory right to a hearing concerning the final deci-
sion issued under this subsection.

History : 1983 a 298 ; 1985 a 182 s 57; 1987 a 384.

. 144 .68 - Environmental impact statement . (1) An
environmental impact statement is required under s . 1, ll (2) for
a new hazardous waste disposal facility if one or, both of the fol-
lowing conditions exist :

(a) The total area committed to solid and hazardous waste
disposal exceeds 80 acres

(b) The total volume of solid and hazardous waste intended for
disposal under the plan of operation exceeds one million cubic
yards

(2) Thiss sectionn does not apply to hazardous waste disposal
facilities granted an interim license under s . . 144 64 (2) (c) or a
variance under s 144 64 ( .3) or a facility subject to s . . 144 64 (2m) .

History : 198 1 c 37 4 ; 1 983 a 410 s 2202 (38) ; 1 987 a 384

tend to adversely affect the competitive position of the owner or
operator if made public

(c) Emission data analyses and summaries . The department
may not grant confidential status for emission data Nothing in
this subsection prevents the department from using records and
other information in compiling or publishing analyses or summa-
ries relating to the general condition of the environment i f the
analyses or summaries do not identify a specifi c owner or operator
or the analyses or summari es do not reveal records or other infor-
mation granted confidential status ,

(d) Use of confidential records.. Except as provided under par,
(c) and this paragraph the department or the department of justice
may use records and other information granted conf i dential status
under this subsection only in the administration and enforcement
of' ss . 144 60 to 144. . 74.. The department or the department of , jus-
tice may release for general distribution records and other infor-
mation granted confidential status under this subsection if the
owner or operator expressly agrees to the release . The department
or the department of justice may release on a limited basis records
and other information granted confi dential status under this sub-
section if ' the department or the department of j ustice is directed
to take this action by a judge or hearing examiner under an order
which protects the c onfidentiality of' the records of other informa=
tion . The department or the department of ' justice may release to
the US, environmental protection agency or its authorized repre-
sentative records and other information granted conf i dential sta-
tus under this subsection if the department or the department of
justice includes in each release of records or other information a
request to the U , S . environmental protection agency or its autho-
rized representative to protect the conf identiality of the records or
other information .

History: 1981 c 3 74; 1987 a 384,

144.72 Imminent danger. (1) NOTICE REQUIRED If the
department receives evidence that the past or present handling,
storage, treatment,, transportation or disposal of any solid or haz-
ardous waste may present an imminent and substantial danger to
health or the environment, the department shall do all of the fol-
lowing :

(a) Provide immediate notice of the danger to each affected
municipality.

(b) Promptly post notice of the danger at the site at which the
danger exists, or order a person responsible for the danger to post
such notice .

(2) OTHER ACTIONS In addition to the action under sub.. (1),
the department may do one or more of the following :

(a) Issue any special order necessary to protect publicc health
or the environment .

(b) Take any other action necessary to protect public health or
the environment :

(c) Request the department of ', justice to commence legal pro-
ceedings to restrain or enjoin any person from handling, storage,
treatment, transportation or disposal which presents or may
present an imminent and substantial d̀anger to health or the envi-
ronment or take any other action as may be necessary to protect
public health and the environment . .

History : 1977 c 377 ; 1987 a 384
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(2) Upon receipt of a petition under this section, the depart-
ment may :

(a) Conduct a hearing in the matter within 60 days of ' receipt
of ' the petition . . A hearing under this paragraph shall be a contested
case undei ch . 227, Within 60 days after the close of the hearing,
the department shall either :

1 . Serve wr i tten notice specifying the law or rule alleged to
be violated, containing findings of fact, conclusions of law and an
order', which shall be subject to review under ch . 227 ; or

2. Dismiss the petition ..
(b) Initiate action under s , 144 . 73
(3) If' the department determines that a petition has been filed

maliciously or in bad faith it shall issue a finding to that effect and
the person complained against is entitled to recover expenses on
the hearing in a civil action .

History : 1981 c 3' 14 .

144.73 Enforcement . (1) DEPARTMENT ACTION Ifthe
department determines that any person is in violation of any
requirement of ss 144 60 to 144,74 or any rule promulgated or
special order, plan ; approval or term or condition of a license or
variance issued under those sections, the department may do one
or more of the following :

(a) Give written notice to the violator of his or her failure to
comply with the requirement

(b) Issue a special order requiring compliance within a speci •-
fied ,time period

(c) Refer, thee matter to the department of justice for enforce-
ment under s . :144 . 98 . .

(2) DEPARTMENT OF JUSTICE ACTION ; DISPOSITION. The depart-
ment of' justice may , initi ate the legal action requested by the
department under sub . (1) (c) after r eceipt of the written request .
In any action commenced by it under this subsection, the depart-
ment ofjustice shall, pri or to stipulation, consent order, judgment
or other f inal disposition of ' the case, consult with the department
f'or ' the purpose of determining . the department's views on final
disposition The department of j ustice may not enter into a f i nal
disposi tion different than that previously discussed without first
info r ming the department .

(3) , ASSISTANCE OF DISTRICT ATTORNEY In any criminal action
commenced under s. 144 74, the department of justice may
request the assistance of the district attorney of '_ any county in
which the violation occurred, and the district attorney shall pro-
vide the requested assistance ..

(4) VENUE Anyy action on a violation shall be commenced in
the circuit court f 'or 'r the county in which thee violation occurred .
If all parties. stipulate andthe circuit court for Dane county agrees,
the proceedings may bee transferred to the circuit court for Dane
county..

History : 1977 c . 37' 7 ; 1981 c 374 ; 1987 a 384.
Enforcement of ch 144 is not contingent on the issuance of a compliance order

State v ,Edward Kiaemer & Sons, Inc ' 170 W (2d) b46, : 489 NW (2d) 708 (Ct App
1992)

144.735 Corrective action . (1) DEFINITIONS In this s ec-
tion :

(a) "Corrective action" means any method for protecting
human health or the environment from a release

(b) "Release" means any spill, leak, pumping, pouring, emis-
sion, emptying, discharge, injection, escape, leaching, dumping
or disposal of 'a hazardous waste or hazardous constituent .

(c) ` .̀ Solid waste management unit" means any , unit designed
or used for the storage, treatment or disposal of solid waste or haz-
ardous waste or both, which is located in a hazardous waste facil-
ity required to have a license under s . 144 ,64 (2) or a permit under
42 USC 6925 or required to comply with s . 144. : 64 (2m) "Solid
waste management unit" includes burrs not limited to a container,
tank, surface impoundment, disposal facility, incinerator ; waste-

144 .737 Capacity assurance plan revision - and
review. (1) In this section :

(a) "Board" means the hazardous pollution prevention board
created under s 15 155 (5) .

(b) "Capacity assurance plan" means the plan submitted under
42 USC 9604 (c) (9) for the management of hazardous waste gen-
ecated in this state.

(2) The department shall do alll of the following :
(a) Monitor changes in the generation of hazardous waste in

this state and the progress toward meeting the goals in the capacity
assurance plan

(b) Notify the governor and the board of any significant prob-
lemsthat occur or may occur in the ability to manage a type of'haz-
ardour waste in this state and of the need to change the goals in the
capacity assurance plan. .

(c) Each year in which submission of a revised capacity assur-
ance plan is required by the federal environmental protection
agency, at least 75 days before the federal environmental protec-
tion agency deadline for submittal, complete a draft of a revised
capacity assurance plan and provide the draft to the board, the
governor and the chief' clerk of each house of the legislature for
distribution under s 13, 172 (2)

(d) Hold a public informational hearing, that is not a contested
case hearing under ch. 227, to solicit comments on the draft of the
revised capacity assurance plan no later than 45 days after provid-
ing the draft under par (c) .

(e) Each year in which submission of a revised capacity assur-
ance plan is required by the federal environmental protection
agency, provide its proposed version of the revised capacity assur-

pile, . iandfill, underground injection well, land treatment unit or
wastewater treatment facility.

(d) "Surface impoundment" means all or any part of a hazard-
ous waste facility that is a natural topographic depression, con-
structed excavation or diked area, that is formed primarily of
earthen materials and that holds or is designed to hold liquid waste
or waste containing liquids that are readily separable from the
solid wastee po rtion of the waste. "Surface impoundment"
includes a pond, lagoon or holding, storage, settling or aeration
pit, but does not include an underground injection well or a topo-
graphic depression containing surface water, such as a d rainage
ditch' containing runoff from a parking lot or a storm water reten-
tion basin, unless the surface water is contaminated by a hazard-
ous waste

(2) CORRECTIVE ACTION (a) If the department determines that
a release from a solid waste management unit has occurred the
department may, except as provided under par. (b), require the
owner' or operator of the facility containing thesolid waste man-
agement unit to take corrective action, including corrective action
beyond the facility, if necessary, The department may require an
owner or operator to take corrective action regardless of when the
hazardous waste or hazardous constituent released was placed in
the solid waste management unit . The department may require
corrective action by means of a special order under this paragraph
oras a condition of licensing or plan approval under s 144 64 . An
order or condition under this paragraph shall state, with reason-
able specificity, the nature of thee cor rective action required, shall
include a description of the property on which the corrective
action is to be taken and shall specify a per iod for- achieving com-
pliance and a period for the owner or operator to establish proof '
of financial responsibility for the cost of corrective action..

(b) If an owner or operator who is required under par (a) to take
corrective action on property that is beyond a facility shows that
despite making a good faith effort the owner or operator was
unable to obtain permission from the owner or occupant to enter
that property, the owner or operator need not comply with the
requirement with respect to that property..

History : 1987 a, 384 ; 1993 a . 16
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(bm) "Lending activities" means advancing funds or credit to
and collecting funds from another person ; entering into security
agreements,, including executing mortgages, liens, factor ing
agreements, accounts receivable financing arrangements, condi-
tional sales, sale and leaseback arrangements and instalment sales
contracts ; conducting inspections of or monitoring a borrower's
businesss and collateral ; providing financial assistance ; restructur-
ingof renegotiating the terms of a loan obligation; requiring pay-
ment of additional interest ; extending the payment period of a loan
obligation; initiating foreclosure or other proceedings to enforce
a security interest in property before obtaining title ; requesting
and obtaining the appointment of ' a receiver;; and making decisions
related to extending or refusing to extend credit..

(c) "Preventive measures" mean the installation or testing of
equipment or devices, a designated way of performing a specified
operation or the preparation of an emergency response plan .,

(d) "Representative" means any person acting in the capacity
of a conservator, guardian, court-appointed receiver, personal
representative, executor, administrator, testamentary trustee of a
deceased person, trustee of a living trust or fiduciary of real or, per-
sonal property.

(2) Nor[cEof DISCHARGE (a) A person who possesses or con-
trols a hazardous substance or who causes the discharge of 'a haz-
ardous substance shall notify the department immediately of any
discharge not exempted under sub . . (9) .

(b) Notificationn received under this section or information
obtained in a notification received under this section may not be
used against the person making such a notification in any cr iminal
proceedings . .

(c) The department shall designate a 24-hour statewide toll
flee or collect telephone number whereby notice of any hazardous
dischargee may be made.

(d) The department shall report notifications that it receives
under this subsection related to discharges of agr icultural chemi-
cals, as defined in s 94:7 .3 (1) (a), to the department of agr iculture,
trade and consumer protection The department shall report noti-
fications under ' this paragraph according to a memorandum of
,understanding between the department and the department of
agri culture, trade and consumer protection under s 94 . 73 (12) ..

(3) RESPONSIBILITY A person who possesses or controls a haz-
ardous substancewhich is discharged or who causes the discharge
of' a hazardous substance shall take the actions necessary to restore
the environment to the extent practicable and minimize the hum-
fuLeffects from the discharge to the air ', lands or waters of this
state:.

(4)PREVENTION of DISCHARGE (a) The department may
requite that preventive measures be taken by any person possess-
ing,or having control over a hazardous substance if the department
finds that existing control measures are inadequate to prevent dis-
charges .

(b) Thee department shall specify necessary preventive mea-
sures by order Theorder shall be effective 10 days after issuance,
unless the person named requests a hear ing, in which case no order
may become effective until the conclusion of the hear i ng

(5)
.

CONTINGENCY PLAN (a) After consultation with other
affected federal, state and local agencies and pri vate organiza-
tions, the department shall establish by rule criter ia and proce-
dures f'or ' the development, establishment and amendment of a
contingency plan for the undertaking of emergency actions in
response to the discharge of hazardous substances .

(b) The contingency plan shall:
1 . Provide for efficient, coordinated and effective action to

minimize damage to the air, land and waters of ' the state caused by
the discharge of hazardous substances ;

2 Include containment, clean-up andd disposal procedures ;
3 . Provide for restoration of ' the lands or waters affected to the

satisfaction of' the department ;

144 .76 Hazardous substance spills . (1) . DEFINITIONS
As used in this section:

(a) "Discharge" means, but is not limited to, spilling, leaking,
pumping, pouring, emitting, emptying or dumping

(b) "Lender" means a bank, credit union, savings bank; sav-
ings and loan association, mortgage banker or similar financial
institution, the primary business of which is to engage in lending
activities or an insurance company, pension fund or government
agency engaged in secured lending. ,

ance plan, no :later than. 14 days prior to the federal environmental
protection agency deadline for- submittal, to the board, the gover-
norand the chief clerk of eachh house of the legislature for' distribu-
tion under s 13 . 17 (2) .

History : 1989 a 325 ; 1991 a 41 ,

144.74 Violations and penalties ., (1) CIVIL PENALTIES.
Any person who violates any provision of , ss . 144, 60 to 144.735
or s any rule pro mulgated or - special order, plan approval or term or
condition of a license or variance issued under those sections shall
forfeit not less than $100 nor more than $25,000 for each viola-
tion . Each day of a continuing violation : is a separate offense .

(2) CRIMINAL PENALTIES . (a) Any person who wilfully does
any of the following shall be fined not less than $100 nor more
than $25,000 or imprisoned for not more than one year in the
county , jail or both:,

1 In connection with an application, label, manifest, record,
report, license or other document relating toss 144, 60 to 144 . . 735,
makes an untrue statement of a material factor fails to state a mate-
rial fact with theresult that the statements made in the document
are misleading ,

2 Destroys, alters, conceals : or fails to submit a record
required to be maintainedd or submitted under ss. 144 , 60 to
144,735 or, a rule promulgated or special order, plan approval or
ter m or condition of a license or, variance issued under any of ' those
sections

(b) Any person. who wilfully does any of the following shall
be fined not less than $1,000 nor more than $100,000 or impris-
oned for not more than 5 years or both:

1 .. Transports any hazardous waste to a facility or site that does
not have a license as required under s . 144..64.

12, Stores, treats, transports or disposes of any hazardous
waste without a license required under s 144 .:64 or in violation of
a rule promulgated or special order, plan approval or term or
condition of` a license or variance issued under that section .

(c)` 1 . . For a 2nd or subsequent violation under par (a), a person
shall be fined not less than $1,000 nor more than $50,000 or
imprisoned for not more than one year in the Wisconsin state pr i s-
ons or' both .

2 For a 2nd or subsequent violation under par (6), a person
shalll be fined not less than $5,000 nor more than $150,000 or
impr isoned for- not more than 10 years or both :

(d) Each day of a continuing violation constitutes a separate
offense

`(e) If 'a per son commits a violation in connection with an enter--
prise, as defined under s . 946 . . 82 .(2), the maximum penalties spec-
ified in par's . (a), (b)' and (c) shall be doubled , :

History : 1977 c 377 ; 1981 c r 374; 1987 a 384 ; . 1993 a 16
- Ban kr uptcy trustees acting within the scope . of ' their official capacities may not be
held personally liable under this section State v Better ' Btite Plating, 168W(2d)363, .
483 NW (2d) 574 (1991) .

To obtain a conviction under sub.. . (2) (b) the state need not prove that the defendant
knew a license was required . State v F'ettig, 172 W (2d) 428, 493 NW (2d) 254 (Ct
App.. 1992)„

144.75 Household hazardous waste. The department
shall establish and administer a grant program to assist municipal-
ities in creating and operating local programs for the collection
and disposal of household hazardous waste:

History : 1985 a 29
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(c) Any person discharging in conformity with a permit or pro-
gram approved under this chapter is exempted from the reporting
and penalty requirements of this section .

(d) 1 . In this paragraph:
a .. "Fertilizer" has the meaning given in s: 94 64 (1) (e) .,
b . "Label" has the meaning given in s 94 67 (19) .
C, "Pesticide" has thee meaning given in s . 94 61 (25)
d . . "Registered" means registered under thee federal insecti-

cide, fungicide, and rodenticide act, as amended (7 USC 136 ett
seq . . ), and regulations issued under that act or registered unde r r the
rules of the department of agriculture, trade and consumer ' protec-
tion

2 Any person applying at egistered pesticide according to the
label instructions, or applying a fertilizer at or below normal and
beneficial agronomic rates, is exempted with respect to the
application from the-reporting and penalty requirements of ' this
section ,

(e) 1 In this paragraph, "municipality" includes a redevelop-
ment authority under s, 664.31 - or a public body designated by a
municipality under s . 66 . 435 (4) .

lm . A municipality is exempt from subs . (3), (4) and (7) (b)
and (c) with respect to property acquired by the municipality
before, on or after May 13, ' 1994, in any of the following ways :

a. Through tax delinquency proceedings or as the result of' an
order by a bankruptcy court:

b . From a municipality that acquired the property under a
method described in subd: lm a.

2 . Subdivision 1 does not apply to a discharge of a hazardous
substance caused by any of the following :

a . . An action taken by the munic i pality.y
b A failure of the municipality to take appropriate action to

restrict access to the property in order to minimize costs or dam-
ages - that may result from unauthorized persons entering the prop-
ertyy

c A failure of the inunicipality .to sample and analyze uniden-
tified substances in containers stored aboveground on the prop-
erry

d . A failure of the municipality to remove and properly dis-
pose of', or to place in a different container and properly store, any
hazardous substance stored aboveground on the prope rty in a
container that is leaking : or is likely to leak .-'

(90 12ESPONSIB,ILIIY OF LENDERS ; LENDING ACTIVITIES ; ACQUI-
SITION of PROPERTY (a) Lending, L Subject to subd . 2 and par
(b), for purposes of this chapter, a lender does not possessor con-
trol a hazardous substance or cause the discharge of 'a hazardous
substance as a result of engaging in lending activities

2 . Subdivision 1I does not apply in any of ' the following situa-
tions :

a . . A , lender physically causes a discharge
b The lender through toXtious conduct with respect to lending

activities causes: a discharge of 'a hazardous substance or exacer-
bates an existing discharge of a hazardous substance.

3 '. The department may, by rule, designate as lending activi-
ties other activities, in addition to those listed in sub (1) (bm), that
are related to undertaking appropriate actions to preserve and pro-
tect property or are related to the advancing of funds or creditor
the collecting of funds

(b) Preacquisition inspections of'real 'property. For purposes
of this chapter, a lender does not possess or control a hazardous
substance or cause the discharge of a ' hazardous substancee as the
result of inspecting real property for compliance with environ-
mental laws, conducting any portion of ` an environmental assess-
ment of the property in the manner , specifi ed in par . (c) 2. , con-
ducting an investigation to determine the degree and extent of
contamination or performing remedial action to clean the dis-

4 Assign duties and responsibilities among state departments
and agencies, in coordination with federal and local agencies ;

5 Provide for the identification, procurement, maintenance
and storage of necessary equipment and supplies ;

6 Provide for- designation of persons trained, prepared and
available to provide the necessary services to carry out the plan;
and

7 . . Establish procedures and techniques, for- identifying, locat-
ing, monitori ng,, containing, removing and disposing .g of dis-
charged hazardous substances

HAZARDOUS SUBSTANCES SPILLS ; APPROPRIATIONS AND
RELATED PROVISIONS (a) Contingency plan' activities resulting
from discharges The department may utilize moneys appropri-
ated under s . 20. . 370 (2) (dv), (fq) and (my) in implementing and
carrying out the contingency plan developed underr sub (5) and to
provide ; for the procurement, maintenance and storage of neces-
sary equipment and supplies, personnel trainingg and expenses
incurred in identifying, locating, monitoring, containing, remov-

. ing and disposing of discharged substances .
(b) Limitation on equipment expenses No more than 25% of

the moneys available under the appropriation under s . 20 .370 (2)
(dv), (fq) or. (my) during any fiscall year may be used f'or' the pro-
curement and maintenance of necessary equipment during that
fiscal year.

(c) Reimbursements 1 Reimbursements to the department
under , sub, (7) (b) shall be credited to the environmental fund for
environmental repair.,

2. Reimbursements to the departmentunder section 311, . fed-
eial water pollution control act amendments of 1972, P.. L .. 92-500,
shall be, .ccedited to the appropri ation under, s 20. . 370 (2) (my) .
' (7) ` REMOVAL OR OTHER EMERGENCY ACTION (a) In any case

where action required under sub .: (3) is not being adequately taken
or the identity of the personn responsible for the -discharge is
unknown, the depa rtment or its authorized rep resentative may
identify, locate, monitor, contain, remove or dispose of ' the hazard-
ous substance of take any other emergency actionn which it deems
appropriate under the circumstances .

(b) The person who possessed or controlled a hazardous sub-
stance which was discharged or who caused the discharge of a
hazardous substance shall reimburse the department for actual
and necessary expenses incurred in carrying out its duties under
this subsection _

(c) Thedepartment, for the protection of public health, safety
or welfare, may issue an emergency order or a special order to the
person possessing, controlling or responsible for the discharge of

' hazardous substances to fulfill the duty imposed by sub (3) .
11 (8) ACCESS TO PROPERTY AND RECORDS Any officer, employe
or authorized representative of the department, upon notice to the
owner of occupant; may enter , any property, premises or place at
anytime for the purposes of' sub. (7) if' the entry is necessary to pre-
vent increased damage to the air, 'land or waters of the state, or may
inspect , any record relating to a hazardous substance for the pur-
pose of ascertaining the state of compliance with this section and
the management rules promulgated under this section . . Notice to
the owner on occupant is not required if the delay attendant upon
p r oviding it will result in imminent risk to public health or ' safety
or the environment :

(9) EXEMPTIONS (a) Any person holding a validpermit under
eh . 147 is exempted from the reporting and penalty requirements
of: this section with respect to substances discharged within the
limits authorized by the permit

(b) Law enforcement officers or members of' afire department
using "hazardous substances in carrying out their responsibility to
protect public health, safety and welfare are exempted from the
penalty requirements of this section, but shall report to the depart-
ment any discharges of a hazardous, substance occurring within
the performance of" their duties.
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priorities list under 42 USC 9605 (a) (8) (B) ; the federal environ-
mental protection agency's information system for the compre-
hensive environmental response, compensation and liability act,
42 USC 9601 to 9675, (CERCLIS); the department's most. recent
Wisconsin remedial response site evaluation report, including the
inventory : of sites or facilities which may cause or threaten to
cause environmental pollution required by s .. 144 . 442 (4)' (a) ; and
the department's registry of abandoned landfills. _

h the collection andd analysis of representative samples of
soil or other materials in' the ground that are suspected of being
contaminated based on observations made dur ing a visual inspec-
tion of the real property or based on aerial photographs, or other
information available to the lender, including stained or discol-
ored soil or other materials in the ground and including soil or
materials in the ground in areas with dead or°distressed vegetation . .
The collection' and analysis shall identify contaminants in the soil
or other materials in the ground and shall quantify concentrations .s

i . The collection and analysis of representative samples of'
unknown wastes or potentially hazardous substances found on the
real property and the determination of concentrations of tiaiard-
ous waste and hazardous substances found in tanks, drums or
other containers or in piles ,or lagoons on the real property

3 . An env ironmental assessment filed under subd . Y :: d . : does
not constitute notice t`equ ied under sub . (2) . .'

(d) Personal property and fixtures . A lender that enforces a
security , interest in personal property or, fixtures at a particular
location, filed under ch 409, and that does not acquire title to, or
possession or control of ', the real property at that location, except
for purposes of protecting and- removing personal property or fix-
tures, is not subject to subs. (3), (4) and (7) (b) and (c) and isnot
liable under this chapter for a discharge of a hazardous substance
on that real property if all of the following conditions are satisfied :

1 .. Not '. more ' tfian 30 days after entry onto the real property
where the -personal' property or fixtures are located, the lender
notifies the department and the borrower of any decision not to
acceptt specific personall property of fixtures,

2 Not more than 30 days after entry onto the real property
where the personal property or fixtures are located, the lender pro-
vides the department with a wr i tten general description of the per-
sonal property or fixtures, the• location of' the personal property or
fixtures on the real property and the locationnof the real; property
by street address

3 . . The lender, within its ability to do so, permits reasonable
access to the personal ;property or fi xtures to the department or the
borrower or others acting on the,:boriower's behalf

4 The lender does not-engage in the operation of'a business
at the location of the personal property orfixtures, completion of
work in progress or other actions associated with conducting the
conclusion of the borrower's business except for actions that are
undertaken to protect the pr operty and are approved b ,y: the depart-
ment im writing

(e) Rules ; approvals. - The department may promulgate rules
further specif'ying`the activities to be carried out by a lender for the
environmental assessment required under par . (c) 1I d The
department may not, by ,rule, require a :lender to undertake sam-
pling and analysis analysi that required under par (c)1 h and ii
in order to determine the degree and extentt of contamination or
require a lender to perform any remedial action to clean any dis-

:charge. The department may approve, by rule oc in a site-specific
, approval, .the use of' reliable methods of identification other than
the collection and laboratory analysis of ' samples

(9s) RESPONSIBILITY OF REPRESENTATIVES .: (a) A . T 'epT'0S0rit3-
tye who. acquires title to, or possession or control of, real or peY-
sonalproperty is not personally liable under this chaptec . for a dis-
charge of a hazardous , substance if', all of the following
circumstances apply :

1 The representative acquires title to, or possession or control
of, the real or personal property in the capacity of a representative

5 . The lender through tortious conduct with respect to the acti-
vities descr i bed in this paragraph does not cause a new discharge
of a hazardous substance or exacerbate an existing discharge of a
hazardous substance .

(c) Acquisition of 'real property. 1 A lender that acquires title
to, or possession or control of, real property through enforcement
of 'a security interest is not subject to subs . . (3), (4) and (7) (b) and
(c) and is not liable under this chapter for a discharge of a hazard-
ous substance on that real property if all of the following condi-
tions are satisfi ed:

a The, lender, through action or inaction, does not intention-
ally or negligently cause a new discharge of ' a hazardous substance
or exacerbate an existing discharge of a hazardous substance .e

b Any discharge of a hazardous substance was not from an
underground storage tank regulated under 42 USC 6991 to 69911 .

c . The lender notifies the department, in accordance with sub . .
(2), of any known discharge of a hazardous substance

d . The lender conducts an environmental assessment of the
real property in accordance with subd 2 not more than 90 days
after the date the lender acquires title to, or possession or control
of ', the real proper ty and files a complete copy of ' the emironmen-
tal assessment with the department not more than 180 days after
the date the lender acquires title to, or possession or control of ', the
real propertyy

e. For a hazardous substance released on or after the date on
which the lender acquires title to, or possession or control of ', the
real property, the lender is not engaged in the operation of a busi-
ness at the property, completion of work in progress or other
actions associated with conducting the conclusion of the borrow-
er's business

f : If' the discharge of a hazardous substance occurs on or after
the date on , which the lender acquires title to, of possession or con-
trol of, the real property, the lender implements an emergency
response action in response to the discharge of the hazardous sub-
stance .

2 The environmental assessment under subd 1 . d shall be
performed by a qualified environmental technician or consultant
and shall include all of the following :

a . A visual inspection of' the reall propertyy
b . A visual inspection and description of the personal prop-

erty located on the real property that may constitute a hazardous
waste or hazardous substance orthat has a significant risk of' being
discharged . : .

c. A review of ' the ownership and use history of the real prop-
erty, including . a search of' title records showing, prior ownership
of' the real property for a per iod of 80 years previous to the date
of the visual: inspection underr subd . 2 b s

d . A review of' historic and recent aerial photographs of the
real property,, if available

e A review of' the enviconmental ' licenses, permits or orders
issued ; with respect to the real property

f . An evaluation of' the results of anyenvironmental sampling
and. analysis that has been conducted .d

g . A review . to ' determine if the real property is listed in any
of' the-wri tten compilations of ' sites or facilities considered to pose

<a threat to human health or the environment, including the national

charge of a hazardous substance. . This paragraph applies to a
lender only if all of' the following conditions are satisfied :

1 . The activities described in this paragraph occur before the
date on which the lender acquires title to, or possession or control
of, real property through enforcement of a security interest ..

2. The lender notifies the department, in accordance with sub
(2), of any discharge of a hazardous substance identified as the
result of activities described in this paragraph ,

3 If' the lender conducts an investigation or performs reme-
dial action, the lender does so in accordance with department
rules .

4 : . The lender does not physically cause a discharge .
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2. The department shall provide notice under subd . l by certi-
fied mail, return receipt requested, to the property owner and to
each mortgagee of record at the addresses listed on the recorded
documents . : If the property owner is unknown or if a mailed notice
is returned undelivered, the department shall provide the notice by
publication thereof as a class 3 notice under ch 985

3 Thee failure to provide the notice or include information
required under this paragraph does not impair the department's
ability to file a lien or to seek to establish the property owner's lia-
bility for - the expenses incurred by the department,

4 . . No notice under this paragraph ; is necessary in circum-
stances in which entry onto the property without pr i or notice is
authorized under sub.. (8) or under s 144 77 (5) .

(c) Any expenditures made by the department under this sec-
tion, under s 144 442 (4), (6) or (8) of' subject to s . 144„77 (6) (d),
under s 144,77 (4) shall constitute a lien upon the property for
which expenses are incurred if the department files the lien with
the register of deeds in the county in which the property is located .
A lien under this subsection shall be super i or to all other liens that
are or have been filed against the property, except that if ' theprop-
erty is residential property, as defined in s . 895 52 (1) (i), the lien
may not affect any valid prior lien on that residential property .

(d) 1 Before filing a lien under par '.. (c), the department shall
give the owner of' the property for which the expenses are incurred
a notice of its intent to file the lien, as provided in this paragraph . .

2 The notice required under subd : 1 .L shall provide all of the
following:

a . A statement of the purpose of the lien
b . A brief description of the property to be affected by the lien .,
c . A statement of the expenses incurred by the department .t
e.. The date on or after , which the lien will be filed .
3 : The department shall serve the notice required in subd L ,

on the property owner at least 60 days before filing the lien: The
notice shall be provided by certified mail, return receipt requested,
to thee property owner and to eachh mortgagee of record at the
addresses listed on the recorded documents . If ' the property owner '
is unknown or if a mailed notice is returned undelivered, the

'.department shall provide the notice by publication thereof as a
class 3 notice under ch . 985 .

4 . In the foreclosure of any lien filed under this paragraph, ch ,
846 shall control as far as applicable unless otherwise provided in
this paragraph , All pet sons :who may be liable for the expenses
incurred by the department may be joined as defendants . The
Judgment shall adjudge.e the amount due the department, and shall
direct that the property, or so much of the property as , s necessary,
be sold to satisfy the , judgment, and that the proceeds be brought
into court with the report of sale to abide the order of the cou rt .
If the sum realized at "the sale is insuffi cient after paying the costs
of the action and the costs of making the sale, the court shall deter-
mine the liability of the defendants for' the remaining unreim-
bursed expenses and costs '.

5 „ This paragraph does not apply if ` the lien is filed after the
department obtains a, judginent against the property owner and the
lien is for the amount of the judgment

History : 1977 c . 3 ' 1'7;19' 79 c . 34 ss. 988, 2102 (39) (a), (8) ;1981 c . 20s. 2202 (38)
(a) ;1981 c , 374 ;1983a 27; 410; 1985 a 29s 3202(39) ;1987a 27,342,384;1989
a 31 ;I991 a 34 ;1993 a 1 6, 453
Owner of property from which hazardous substance seeped into neighboring Plop-

ex tieswas required to take remedial action under (3) Seepage was "dischazge" even
though not related to cu;rent human activity . State v . Mauthe, 123 W (2d) 288, 366
NW (2d) 871 (1985)

Sub (Il) (b) allows the imposition of both a monetary penalty and an administra-
tive clean-up order against aviolator ofthis section Where another regulatory statute
is implicated the penalty imposed may be the penalty under this section or the other
section, but not both . State v Block Iron & Supply Co 183 W (2d) 357, 515 NW (2d)
332(Ct App 1994)

144.765 Remediated property; purchaser liability .
(1) DEFINITIONS In this section:

(a) "Discharge.' has the meaning given ins . 144,76(1)(a)
(b) "Owner of'' a business or entity" means any person who

owns or who receives director indirect consideration from the

2. The representative, through action or inaction, does not
knowingly, wilfully of' reeklessly cause a discharge o fa hazardous
substance

3 . The representative does not physically cause a discharge
of a hazardous substance

4 : The representative does not have a beneficial interest in a
trust, estate of similar entity that owns, possesses oi- controls the
real or personal property

5 : The repr esentative does not knowingly, wilfully or reck-
lessly fail to notify the department in accordance with sub .. (2) of
the discharge of a hazardous substance

(b) Paragraph (a) does not apply to any of ' the following.
1 A representative that knew or should have known that the

trust, estate or similar entity for which the representative is acting
as a representative was established, or that assets were transferred
to the trust, estate or similar entity, in order to avoid responsibility
for a discharge 6f 'a hazardous substance .

2 A. representative that fails to act in good faith to cause the
trust, estate or similar entity for which the representative is acting
as a representative to take the actions descri bed in sub . (3) or to

:reimburse the depaiCmenf " under sub . . (7)_ (b) It is not a lack of
good faith for a rep r esentative to resign as representative, to seek
a court order ` directing the r8presentative to act or refrain from act-
ing or to challenge the department by any legal means .

(c) This Subsection does not limit the responsibility of any
trust, estate or similar entity to take the actions required under sub..
(2), (3), (4) or (7) (c) or any other provision of this chapter 01' to
reimburse the department under sub (7) (b)

10 WAIVER: The department may waive compliance with
any requirement of this section to the extent necessary to p r event
an emergency condition ' threatening public health, safety or wel-
f'are '

(11) ENFORCEMENT EXCLUSIONS (a) Any person proceeded
against for- a violation of' this section shall not be subject to penal-
ties under s 144 74 for the same act or omission . .

(b) Any person who discharges a hazardous substance, where
the responsibilities for- such a discharge are prescribed by statute
other than ss 1,44 60 to 144. 74, shalll be subject to the penalty
under either this section or the other section but not both. .. . .
-, :(12) APPLICABILITY (a) Action by the department under this
section is not subject to s : 144 442 (4) to (9).

(b) This section applies to all releases of hazardous substances
for which a notification must be made under s . 166 20 (5) (a) 2..

(13) NOTICE; LIEN (a) In this subsection, "valid prior lien"
means a purchase money. real estate mortgage that is recorded
before the lien is filed under this paragraph ; including any exten-
sionof refinancing of that purchase money mortgage, or an equiv-
alent security interest, or a 2nd or subsequent mortgage for home
improvement or repair that is recorded before the lien is filed
under this paragraph, including any extension or refinancing of

:that, 2nd or subsequent mortgage .; . .
(b) -1 . . Before incurring expenses under this section or s .

. 144 . 442 (4), (6) or (8) or 144 . 77 (4) with respect to a property, the
department shall provide to the current owner of the proper ty -and
to any mortgagees of record a notice containing all of the follow-
ing

a . A brief' description of' the property for which the department
expects to incur expenses under this section or s , 144 442 (4), (6)
oz (8) oc 144 77 (4)

b A brief description of the types of activities that the depa i2-
mentexpects may be conducted at the property under, this section
oc s 144 442 (4), (6) or . (8) or 144.77 (4) .

c A statement that the, property owner could be liable for the
expenses incurred by the departmentt

d . A statement that the department could f ile alien against the
property to recover the expenses incurred by the departmentt

e An explanation of 'whom to contact in the department to dis-
cuss the matter.
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(c) The.e department of justice may not commence an action
under 42 USC 9607 against any purchaser meeting the criteria of
this subsection to recover costs for which the purchaser is exempt
under pans . (a) and (b)

(3) Succsssoxs AND ASSIGNS. The exemption provided in sub . .
(2) applies to any successor or assignee of'the purchaser who com-
plies with the provisions of : sub . . (2) (a) 4 and 5 unless the succes-
sor or assignee knows that a certification under sub . (2) (a) 33 was
obtained by any. of the . means or under any of the circumstances
specified in sub (2) (a) 6

(4) LIMITED RESPONSIBILITY The responsibility of a purchaser-
under- . sub (2) (a) 2 may be monetarily limited by agreement
between the purchaser and the department if the purchaser pur-
chased the property from amunicipality that acquired the property

.in away described in s 14476(9)(e)..1 ~ a. or b . [14476(9)(e)..lm
a .a or b ] ; The agreement shall stipulate all of'the following.
NOTE: Th e brack e ted lang uage indi cates the cor'r'ect cross-reference .
(a) That the purchaser may cease the cleanup when the cost of

the' cleanup equals 125% of the anticipated expense of the
cleanup..

(b) That the purchaser will continue to receive the benefit of
the exemption under` sub . (2) (a) after cessation of the cleanup if'
the purchaser complies with sub.. (2) (a) 4 .4 and 5

(c) That, if the purchaser ceases the cleanup, the purchaser
shall use reasonable efforts to sell the property in accordance with
rules of the department that define "reasonable ef'f'orts" in a man-
ner substantively equivalent to 40 CFR 300 .1100 (d) (2) (i). .

(5) FEES The department may, in accordance with rules that
it promulgates, assess andd collect fees from a purchaser to offset
the cost of the department's activities under subs (2) and . (4), The
fees may include an advance deposit, from which the department
shall return the amount in excess of'the cost of'the department's
activities under subs . . (2) and (4) .
Histor y : 1993 a 453 .
The Land Recycling Act . Boicheit & Burke Wis Law Aug 1994 . .

144 .77 :Abandoned containers . (1) DEFINITION In this
section, "abandoned container" means any container which con-
tains a hazardous substance and is not being monitored and main-
tained

(2) APPLICABILITY (a) This section does not apply to aban-
doned containers which are located in an approved facility or a
nonapproved facility, as defined : under s . 144,442 (1),.

(b) Action by the department under this section is not subject
to sl 144 442 (4) to (9)

(3) CONTINGENCY PLAN (a) After consultation with other
affedt~d federal, state and local agencies and private organiza-
tions, the department shall establishh by rule criteria and proce-
du es for the development;' establishment and amendment of a
contingency plan for' the taking of emergency actions in relation
to abandoned containers .

(b) The contingency plan shall establish procedures and tech-
niques for-locating, identifying ; removing and disposing of`aban-
doned containers :

(4) REMOVAL OR OTHER EMERGENCY ACTION The department
or its authorized representative may contain, remove or dispose of
abandoned containers or take any other' emergency action which
it deems appropriate under, the circumstances .:

(5) ACCESS TO PROPER TY AND RECORDS Any officer, employe
or authorized representative of'the department, upon notice to the
owner or occupant, may enter onto any property, premises of place
at any time for the purposes of sub, (3) if the entry is necessary to
prevent increased damage to the arc, land orwaters of the state, or
may !inspect any record relating to abandoned container, manage-
ment for the purpose of ascertaining the state of compliance with
this section and the rules promulgated under' this section . . Notice
to the owner or occupant is not required ifthe delay in providing
the notice is likely; to result in imminent risk to public health or
welfare or the environment.

operation of a business or entity regardless of whether the busi-
ness or entity remains in operation and regardless of whether the
person owns or receives consideration at the time any discharge
of' a hazardous substance occurs . . . "Owner of a business or entity"
includes a subsidiary or parent corporation .

(c) "Purchaser" means "a person who acquires property in an
arm's-length, good faithtransaction and to whom all of the fol-
lowing apply :
` 1 The person did not participate in the management of, and
was not the owner of', a business or entity that caused the release
of a - hazardous substance on the property.

` 2 The person did not own the property at the time a hazardous
substance was released ;

' 3 The persondidnot otherwise cause the release of a hazard-
ous substance on the property .

(d) "Release" means the original discharge
(e) "Subsidiary or parent corporation" means any business

entity, including a subsidiary, parent corporation or other business
arrangement that has elements of common ownership or control
onuses a long-term contractual arrangement with any person that
has the effect of avoiding direct responsibility for conditions on
a parcel of property . .

(2) EXEMPTION FROM LIABILITY (a) A purchaser is exempt
fr om the provisions of s 144. . 76 ( .3), (4) and (7) (b) and (c) with
respect to the existence of a hazardous substance on the prope r ty
the release of which occurred pr i or to the date of acquisition of the
property, if all of the following occur at any time before or after
the date of acquisition :

1 . The purchaser conducts a thorough environmental inves-
tigation of the property that is approved by the department or the
person from whom the purchaser acquires the property conducts
a thorough environmental investigation of ' the property under a
contract with the purchaser and the investigation is approved by
the department

' 2 Except as provided in sub (4), the purchaser cleans up the
property by restoring the environment and minimizing the harm-
ful effects from a release of ' a hazardous substance in accordance
with rules promulgated by the department and any contract
entered into under those rules .

3,' The purchaser obtains a certification from the department
that the property has been satisfactorily restored and that the
harmful effects from a release of 'a hazardous substance have been
minimized . .

4 The purchaser maintains and monitors the property ' as
required under rules promulgated-by the department and any con-
tract entered into under those rules .

5 The purchaser does not engage in activities that are incon-
sistent with t he maintenance of the property . ,

6 The purchaser has not obtai ned the certification under
subd 33 by fraud or misrepresentation., by the knowing failure to
disclose material information or under ci rcumstances in which the
purchaser knew or should have known about more environmental
pollution than was r evealed by the investigation conducted under
subd . 1 .

(b) The exemption provided in par (a) continues to apply after
the date of certification by the department under pa r. (a) 33 not-
withstanding the occurrence of any of the following :

1 . Statutes, rules or regulations are created or amended that
would impose greater responsibilities on the purchaser than those
imposed under par , (a) 2 ..

2 The purchaser fully complies with the rules promulgated
by the department and any contract entered into under those rules
under par. (a) 2 but it is discovered that the cleanup fails to fully
restore the environment and minimize the effects from a release
of a hazardous substance .

3 . The contamination fr om a hazardous substance that is the
subject of the cleanup unde r r par:. (a) . 2: is discovered to be more
extensive than anticipated by the purchaser and the department .
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(c) The product is wastepaper, pulp or other paperr products or
mater i als, in whichh case such product may be purchased for use
within this state in the manufacture of ' recycled paper products .

(4) Subsection (2) shall not be construed to prohibit the manu-
facture or purchase of PCBs or products containing PCBs for use
with in this state in scientific research, analytical testing or' experi-
mentation .

(5) The department by rule may exempt other ' uses of PCBs
from the provisions of-sub . (2) for specific products when ade-
quate alternatives are not available .

(6) (a) In determining whether adequate alternatives are
available under sub (3) (a) and (b) or (5), the department shall take
into account and make specific findings as to the following cr ite-
r i a:

1 , The commercial availability and cost of alternative prod-
ucts ;

2 . The safety, of alternative products to both human life and
property ;

3 . . The acceptance of alternative products by insurance under-
wri ters ;

4: The extent to which use of such . alternative products is
otherwise restricted by law ;

5 . The degree to which such alternative products satisfy the
performance standards required for the particular use ; and .

6 Any adverse environmental effects associated with such
alternative products .. .

(7) The department shall adopt rules p r escribing the methods
and providing or designating sites and facilities for the disposal of
PCBs and products containing PCBs . . Such rules may require
reporting by persons disposingg of PCBs and products containing
PCBs .. Persons disposing of PCBs or products containing PCBs
shall comply with such rules unless such products are exempted
under sub. (3) (b) or (c). In this section, disposal does not include
the disposal of PCBs in sludge produced by wastewater treatment
systems under s 144,435 (1) and chs. NR 500 to 520, Wis ., adm ,
code, the discharge of effluents containing PCBs or the manuf'ao-
tune or sale of recycledd paper products to which PCBs have not
been intentionally added during or after manufacture for any of
the uses set forth in sub . . (1) (c) . .Nothing . in this section shall
exempt any person from applicable disposal or discharge limita-
tions required or authorized under other statutes .

(8) The department shall adopt rules setting forth the method
and manner of sampling, preparing samples and analyzing PCBs
which shall be used by the department in implementing this sec-
tion

(9) The department shall enforce this section as provided in ss .
147 . 21 and :147 . . 29..
History : 1975 c . 412 ; 1977 c . 325 ; 1977 c. 37'7 s . 30 ; 1979 c. 32 s. 92 (1); 1979

c . 34 ss 984t, 2102 (39) (g); 1979 c . 154 ; 1979 c 221 s 632; Stats 1979 s 144. 79 ;
1981 c , 390 ; 1989 a . 56 ss „ 1 76; 259.

SUBCHAPTER V

MINING

idd RA Metallic minim reclamation _ ~m~#ion act. (il Sections
144,V to 144 94 shalll be known and may be cited as the "Metallic
Mining Reclamation AcY' .

History:. 1973 c, 318; 1977 c . 421

144.81 Definitions . In ss . 144.80 to 144 94:
(1 m) "Applicant" means a person who has applied f 'or' a pros-

pecting pe r mit or a mining permit . .
(2) "Mineral exploration" or "exploration", unless the context

requires otherwise, means the on-site geologic examination from
the surface-of an area by core, rotary, percussion or other drilling,
where the diameter of the hole does not exceed 18 inches, for the
purpose of searchingg for metallic minerals or establishing the
nature of'a- known metallic mineral deposit, and includes associ-

(s) ABANDONED CONTAINERS ; APPROPRIATIONS. (a) The
department may utilize moneys appropriated under s . 20 370 (2)
(dv), (fq) and (my) imtaking action under sub .. (3). The department
shall utilize these moneys to provide for the procurement, mainte-
nance and storage of necessary equipment and supplies, personnel
training and expenses incurred in locating, identifying, removing
and disposing; of abandoned container's . .

(b) No more than 25% of the total of all moneys available
under the appropriation under s . 20 370 (2) (dv), (fq) and (my)
may be used annually for the procurementt and maintenance of
necessary equipment during that fiscal year,

(c) The department is entitled to recover- moneys expended
under this section from any person who caused the containers to
be abandoned or is responsible for the containers .

(d) Any expenditures made by the department under sub . (4)
shallconstitute a lien upon the property for which the expenses are
incurred, as provided in s. 144.76 (13), if the department is entitled
to recover the expenditures from the property owner under par' .
(c)

History : 1983 a . 410 ; :1985 a . 29 ss, 1957, 3202 (39) ;198'1 a . 27, 384; 19899 a 31 ;
1991 a 39; 1993 a"453 .

144 .788 Collection and disposal of products con -
taining 2 ,4,5-T and silvex . ( 1) AUTHORIZATION The depart-
ment is authorized to establish facilities for the collection and
disposal of pesticide products prohibited from use under s .
94 ..707 . . The department may establish the location of'these facili-
ties and the dates and times when the facilities are open . .

(2) RESTRICTIONS The department shall restrict the persons
who may use any facility established under sub . . (1) so that :

(a) No person who is regularly engaged in the business of man-
ufaetuzing, selling, distributing or transporting pesticides may use
the facility . .

(b) No person who is a certified commercial applicator or a cei-
tified nonresident commercial applicator under s . 94 705 may use
the facility, , ;

(c) No person who is licensed under s„ 144 44 (4) or' 144 .64
may use the facility .

Histo ry: 1983 a, 397 ; 1987 a 27

144.79 Manufacture and purchase of polychlor i-
nated biphenyls . (1) In this section :

(a) "PCBs" mean the class of organic compounds generally
known as polychlorinated biphenyls and includes any of several
compounds or mixtures of compounds produced by replacing 2 or
more hydrogen atoms on the biphenyl molecule with chlorine
atoms . .

(b) "Ppm" means parts per million by weight.
(c) "Product containing PCBs" means any item, device or

material to. which PCBs are intentionally added, during or after
manufacture as plasticizers, heat transfer, media,, hydraulic fluids,
dielectric fluids, solvents, surfactants, insulators or coating,, adhe-
sive, printing or encapsulating materials or for other uses related
to the function of such item, device or material .

11 (2) No-person may manufacture, or: purchase for use within
this state ; PCBs or a product containing PCBs

'(3) Subsection (2) shall not apply to any product containing
PCBs if :

(a) The product contains PCBs in a closed system as a dielec-
tric fluid for an electric transformer, electromagnet or capacitor,
unless the department by rule prohibits such manufacture of pur-
chase of specific products for which the departmentt has deter-
mined that adequate alternatives are available at the time of manu-
facture or purchase .

(b) The product is an electrical component containing less than
2 pounds of PCBs, unless the department by rule prohibits the
manufacture or purchase of any such product manufactured after
the effective date of such rule for which the department has deter-
mined thatt an adequate alternative is available
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ated activities such as clearing and preparing sites or constructing
roads for drilling .

(2m) "Exploration license" means the license required under
s . 144:.832 (2) as a condition of engaging in exploration .

(3) "Merchantable 6y-product" means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
from or displaced by the mining, cleaning or preparation of miner-
als during mining operations which are determined by the depart-
ment to be marketable upon a showing of marketability made by
the operator, accompanied by a verified statement by the operator
of his of her intent to sell such material within 3 yearss from the
time it results from or is displaced by mining . If after 3 years from
the time merchantable by-product results from or is displaced by
mining such material has not been transported off the mining site,
it shall be considered and regulated as refuse unless removal is
continuing at a rate of more than 12,000 cubic yards per year .

(4) "Minerals" mean unbeneficiated metallic ore but does not
include mineral aggregates such as stone, sand and gravel ;

(5) "Mining" or "mining operation" means all or part of the
process involved in the mining of metallic minerals, other than for
exploration or prospecting, including commercial extraction,
agglomeration, beneficiation, construction of roads, removal of
overburden and the production of'refuse,

(6) "Mining plan" means the proposal for the mining of the
mining site which shall be approved by the department under s .
144,85 prior to the issuance of'the mining permit.

(7) "Mining permit" means the permit which is required of all
operators as a condition precedent to commencing mining- at a
mining site.

(8) "Mining site" means the surface area disturbed by a min-
ing operation, including the surface area from which the minerals
of refuse or both have been removed, the surface area covered by
refuse, all lands disturbed by the construction or improvement of
haulageways, and any surface areas in which structures, equip-
ment, materials and any other things,used in the mining operation
are situated .:

(9) "Operator" means any person who is engaged in, or who
has applied for, or holds a permit to engage in, prospecting or min-
ing, whether individually,,jointly or through subsidiaries, agents,
employes or contractors :

(10) ``Principal shareholder" means any person who owns at
least, 10% of the beneficial ownership of an operator .

(12) `Prospecting" means engaging in the examination of an
area for the purpose of determining the quality and quantity of
minerals, other than for exploration but including the obtaining of
an ore sample, by such physical means as excavating,, trenching,
construction of shafts, ramps and tunnels and other means, other
than for exploration, which the department, by rule, identifies, and
the production of prospecting refuse and other associated activi-
ties . "Prospecting" shall not include such activities when the acti-
vities are, by themselves, intended for and capable of commercial
exploitation of the underlying ore body However, the fact that
prospecting activities and construction may have use ultimately in
mining, if'approved, shall not mean that prospecting activities and
construction < <° mn;ng Wn th~n th,P m„P ~n,;,nb nf_ ' gih 151
provided such activities and construction are reasonably related to
prospecting requirements . .

(13) "Prospecting permit" means the permit which is required
of all . persons as a condition precedent to commencingg prospect-
ing at a location .

(13m) "Prospecting plan" means the proposal for, prospecting
of'the prospecting site, which shall be approved by the department
under, s. 144,84 prior to the issuance of the prospecting permit .

(1 3n) "Prospecting site" means the lands on which prospect-
ing is actually conducted as well as those lands on which physical
disturbance will occur as a result of such activity . .

(14) "Prospector" means any person engaged in prospecting

4. Wildlife refugess and areas .
5 Archaeological areas .
Sm. Listed properties, as defined in s .. 44 31 (4) .

` 6 . Other lands of'a type designated as unique or unsuitable for
prospecting or surface mining .

" History : 1973c. 318 ;19'77 c 377s 29m ;1977e. 421, 447 ; 1983 a 27,517 ; '198'7
a 395; 1991 a 260

144.815 Determination of abandonment of mining .
(1) Except as provided under sub .. (2), abandonment of mining

of in .,.. opOoccurs 1~ there is a cessation Gi mining not set civiiu u ui cur 2ia°
tot's mining or reclamation plans or by any other sufficient written
or constructive notice, extending for more than 6 consecutive
months .

(2) Abandonment of mining does not occur ;
(a) Ifthe cessation of mining is due either to labor strikes or

to such unforeseen developments as adverse market conditions, as
determined by the department;

(b) Ifthe cessation of mining does not continue beyond the
time period specified by the department . . The time limit specified
by the department may not exceed 5 years for- a mining operation
for which a permit is issued under s . 144 .85 on or' after May 19,
1984 .. The time limit specified by the department may not exceed

(15) "Reclamation" means the process by which an area phys-
ically or environmentally affected by prospecting or mining is
rehabilitated to either its original state or, if this is shown to be
physically or economically impracticable ar' environmentally or
socially undesirable, to a state that provides long-term enviYOn-
mental stability . Reclamation shall provide the greatest feasible
protection to the environment and shall include, but is not limited
to, the criteria for reclamation set forth in s . . 144,83 (2) (c) .

(16) "Reclamation plan" means the proposal for the reclama-
tion of' the prospecting or mining site which must be approved by
the department under s . 144,84 or 144 85 prior to the issuance of
the prospecting or mining permit .

(17) "Refuse" means all waste soil, rock, mineral, liquid, veg-
etation and other material, except merchantable by-products,
directly resulting from o f displaced by the prospecting or' mining
and fromthe cleaning or preparation of minerals during prospect-
ing or mining operations, and shall include all waste materials
deposited on or in thee prospecting or' mining site from other
sources .

(17m) "Related person" means any person that owns or oper-
ates a mining site in the United States and that is one of the follow-
ing when an application for a mining perm it is submitted to the
department :

( a) The parent corporation of ' the applicant .
(b) A person that holds more than a 30% ownership interest in

the applicant
(c) A subsidiary or ' affiliate of the applicant in which the appli-

cant holds more than a 30% ownership interest .
(18) "Unsuitability" means that the land proposed for pros-

pecting or surface mining is not suitable for such activity because
the prospecting or , surface mining activity itself' may reasonably
be expected to destroy or irreparably damage either of the follow-
ing :

(a) Habitat required for survival of species of vegetation or
wildlife designated as endangered through prior' inclusion in rules
adopted by the department, if such endangered species cannot be
fi rmly reestablished elsewhere .

(b) Unique features of' the land, as determined by state or f'ed-
eral designation and incorporated in rules adopted by the depart-
ment, as any of the following, which cannot have their unique
characteristic preserved by relocation or replacement elsewhere :

1 : Wilderness areas :
2 Wildd and scenic rivets,_
3 National or state parks .
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10 years for a mining operation for which a permit is issued under
s . . 144 85 before May 19, 1984;

(c) If the site is maintained in an environmentally stable man-
ner, as determined by the department, during the cessation of min-
ing ; and

(d) If' the reclamation of the site continues according to the rec-
lamation plan dur i ng the cessation of mining to the extent possi-
ble .

History: 1983 a 51 ' 1 s. 1, 2 ..

144.82 Mine effect responsibility. The department
shall serve as the central unit of ' state government to ensure that the
air, lands, waters, plants, fish and wildlife affected by prospecting
or mining in this state will receive the greatest practicable degree
of protection and reclamation The administration of occupa-
tional health and safety laws and rules that apply to mining shall
remain exclusively the responsibility of ' the department of indus-
try, labor and human relations . The powers and duties of the geo-
logical and natural history su rvey under 6 . .36 . . 25 (6) shall remain
exclusively the responsibility of ' the geological and natural history
survey. .' Nothing in this section prevents the department of indus-
try, labor and human relations and the geological and natural his-
tory survey from cooperating with the department in the exercise
of' their, respective powers and duties .

History : 1973 0 . 318 ; 19' 15 c 41 s'52 .

144.83 Department powers and duties . (1) The
department shall :'.

(a) Adopt rules, including , rules for preheating discovery,
implementing and consistent with 66 . . 144 . 80 to 144. . 94.

(b) Establish by r ule after consulting with the metallic mining
council ` minimum qualifications for ' applicants for prospecting
and mining permits .. Such minimum qualifications shall ensure
that each operator in the state is competent to conduct mining and
reclamation and each prospector in the state is competent to con-
duct prospecting in a fashion consistent with the purposes of ss .
,144 80 to 144 . 94 . The department shall also consider such other
relevant factors bearing upon minimum qualifications, including
but not limited to, any past forfeitures of ' bonds posted pursuant to
mining activities in any state :

(2) (a) The department by rule after consulting with the metal-
licminingcouncil shall adopt minimum standards for exploration,
prospecting, mining and reclamation to ensure that such activities
in this state will be conducted in a manner consistent with the pur-
poses and intent of' ss . 144 80 to 144 94 . The minimum standards
may classify exploration, prospecting and mining activities
according to type of minerals involved and stage of progression
in the operation '

(b) Minimum standards for- exploration, prospecting and min-
ing shall includethe following.

1 . Grading and stabilization of excavation, sides and benches . .
2. Grading and stabilization of deposits of refuse . .
3 : Stabilization of merchantable by-products.
4. Adequate diversion and drainage of water from the explo-

ration, prospecting or mining site.
5 . Backf'illing .
6 Adequate covering of all pollutant-bearing minerals or

materials .
7 Removal and stockpiling, or, other measures to protect top-

soils prior to exploration, prospecting, or mining,
8 Adequate vegetative cover.
9 . Water impoundment..
10, Adequate screening of the prospecting or mining site ..
11, , Identification and prevention of pollution as defi ned in s..

144,01 (10) resulting from leaching of waste materials .
12 Identification and prevention of' significant

environmen-tal pollution as defined in s . 144. 01 (3) .

(c) Minimum standards for reclamation of exploration sites,
where appropriate, and for prospecting and mining sites shall con-
form to s .144 .81 (15) and include provision for the following :

1 : Disposal of all toxic and hazardous wastes, refuse, tailings
and other solid waste in solid or hazardous waste disposal facili-
ties licensed under this chapter or otherwise in an environmentally
sound manner.

2 Sealing off' tunnels, shafts or other underground openings,
and prevention of' seepage in amounts which may be expected to
create a safety, health or environmental hazard, unless the appli-
cant can demonstrate alternative uses of tunnels, shafts or other
openings which do not endanger public health and safety and
which conform to applicable environmental protection laws and
rules:

3 Management, impoundment or treatment of all under-
ground or surface runoff ' waters from open pits or underground
prospecting or mining sites so as to prevent soil erosion, flooding,
damage to agricultural lands or livestock, wild animals, pollution
of surface or subsurface waters or damage to public health or
safety .

4 Removal of all surface structures, unless they are converted
to an alternate use,

5 . Prevention or reclamation of substantial surface subsi-
dence.

6 . Preservation of topsoil for purposes of future use in recla-
mation .

7 . Revegetation to stabilize disturbed soils and prevent air and
water pollution,, with the objective of reestablishing a variety of
populations of plants and animals indigenous to the area immedi-
ately prior to exploration, prospecting or mining .

8 . Minimization of disturbance to wetlands .
(d) The minimum standards adopted under this subsection

shall also provide that i f any of the following situations may rea-
sonably be expected to occur during or subsequent to prospecting
or mining, the prospecting or mining perm it shall be denied :

1 . Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly pre-
vented.

2. . Significant surface subsidence which cannot be reclaimed
because of the geologic characteristics present at the proposed
site ..

3 . Hazards resulting in irreparable damage to any of the fol-
lowing, which cannot be prevented under the requirements of ss .
144 80 to 144,94, avoided to the extent applicable by removal
from the area of hazard or mitigated by purchase or by obtaining
the consent of' the owner;

a Dwelling housess
b . Public buildingss
c . . Schools ,
d Churches ..
e . : Cemeteries ,
f . . Commercial or institutional buildings .,
g . Public roadss
h . Other public property designated by the department by

cure
4 , Irreparable environmental damage to lake or, streambodies

despite adherence to the requirements of ss . 144 .80 to 144 ..94 .
This subdivision does not apply to an activity which the depart
ment has authorized pursuant to statute, except that the destruc-
tion or, filling in of a lake bed shall not be authorizednotwithstand-
ing any other provision of law

(4) The department may :
(a) Hold hearings relating to any aspect of the administration

of ss: 144 . 80 to 144 94 and, in connection therewith, compel the
attendance of witnesses and production of evidence..

(b) Cooperate or contract with the geological and natural his-
tory survey to secure necessary scientific, technical, administra-
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relate to data which is otherwisee admissible that is collected prior
to notification under this subsection for purposes of evaluating
another' site or sites and which is not collected with intent to evade
thee provisions of this section . .

(2) Upon receipt of notification under sub . (1), the department
shall give public notice of the notifi cation in the same manner as
provided under s . 144 . 836 (3) (b) .

(3) The department shall also receive and consider any com-
ments from interested persons received within 45 days after public
notice is given under sub .. (2) as to the information wh ich they
believe should be requested from the person giving notice of
intent to apply for a prospecting or mining permit and the informa-
tion wh i ch they believe the department should seek through inde-
pendent studies. .

(4) After the receipt and considerationn of comments . : from
interested persons; the department shall inform the person giving
notice of intent to apply for a prospecting or mining permit of the
type and quantity of information that it then believes to be needed
to support an application, and where applicable, the methodology
to be used i n gathering information . The department shall specifi-
cally inform the person giving notice of intent to apply for a pros-
pecting or mining permit of : the type and quantity of information
on the characteristics of groundwater resources in the area in
which prospecting or miningg is anticipated to occur which the
department believes is needed to support an application . The
department shall also begin informing the person giving notice of
intent to apply for a prospecting or mining : permit as to thee timely
application date for approvals, licenses and permits, so as to facili-
tate . the consideration of all other matters at the hearing on the
prospecting or mining permit

(5) The department may conduct studies necessary to veri fy
information which may be submitted at the time of a permit
application .

(6) All information gathered by a person giving notice under
sub , (1) shall be submitted to the department as soon as it is in final
form . . The department mayy at any time after consultation with the
person giving notice of intent to apply for a prospecting or mining
permit revise or modify its requirements regarding information
which must be gathered and submitted,.

(7) The department, in granting a permit under s . 144.. 844 or
144 . 85;,shall require the permit holder to perform adequate moni-
tori ng of environmental changes during the course of the permit-
ted activity and for such additional period of time as is necessary
to satisfactori ly completee reclamation . and completely release the
permit holder from any bonds required .

(8) The department may monitor environmental changes con-
currently with the permitholder under' sub .. (7), and for such addi-
tional period of time after the full bond is released under s . 144. 90
(3) as is necessary for the site to return to a state of environmental
stability the department may conduct. independent studies to
monitor environmental changes
History : 1577 c 421 ; 1981 c 87

144.832 Exploration . (1) DEF irr inoNS In this secti on :
(a) "Dr ller' ° means a person who performs core, rotary, per-

cussion or other drilling involved in exploration fo r metallic min-
erals

(b) "Parcel" means an identified . section, fr actional section or
government lot

(c) "Termination' .' means filling of drillholes and reclamation
and revegetation of di 11 ng . sites

(2) Ltc$NS E All persons intending to engage in exploration,
or who contract for the services of drillers for purposes of' explora-
tion, shall be licensed by the department. Exploration licenses
shall be issued annually by the department ;` and shall be applied
for = on forms provided by the department . The department shall
provide copies of the application form for an exploration license
tathe state geologist upon issuance of the license . The department
shall, by rule, establish an annual license fee plus a schedule of

five and operations services, including research, pro j ects and lab-
oratory facilities .

(c) Issue orders directing particular prospectors or operators to
comply with the provisions and purposes of' ss . 144 80 to 144 . . 94 . .

(d) Supervise and provide for such educational programs as
appear necessary to carry out the purposes of ss . 144 . 80 to 144 . .94 ..

(f) At its own expense, with the staff ', equipment and material
under its control, or , by contract with other 's, take such actions as
are necessary, for the reclamation of abandoned project sites .

(g) Issue prospecting and mining permits ..
(h) Issue exploration licenses .
(i) Promulgate rules regulating the production, storage and

disposal of radioactive waste from exploration, prospecting or
mining after seeking comments from the department of health and
social services .. At a minimum, rules promulgated under this para-
graph shall achieve the margin of safety provided in applicable
federal statutes and regulations . If the department promulgates
rules under this paragraph, the department shall investigate the
need for standards more restrictive than the applicable federal
statutes and regulations

(j) Promulgate rules by which the department may grant an
exemption, modification or variance, either making a requirement
more or less restrictive, from any rule promulgated under subch .
IV and this subchapter, if the exemption, modification or variance
does not result in the violation of any federal or state environmen-
tal law or endanger public health, safety orwelfare or the environ-
ment -:

(k) Promulgate rules with respect to minimizing, segregating,
backfilling and marketing of mining waste .

(L) Notwithstanding ss . 144 43 to 144,47 and 144,60 to
144 .74, promulgate rules establishing groundwater quality stan-
dards or groundwater quantity standards, or both, for any pros-
pecting or mining activity, including standards for anyy mining
waste site,

(5) The department may require all persons under its jurisdic-
tion to submit such informational reports as the department deems
necessary for performing its duties under ss . 144 80 to 144 ..94 ..

(6) The department may, after hearing, cancel :
(a) The prospecting permit for a prospecting site that is the site

of 'a violation of ss ' 144 . 80 to 144. : 94.
(b) The mining permit for a mining site that is the site of a viola-

ton of Ss . `144 80 to 144 :, 94 . .
(c) A mining or prospecting permit, if the permit holder inten-

tionally made a false statement in the permit application or inten-
tionally omitted information from the permit application which
was material to permit issuance .

History : 19' 73 c . 318 ;19' 7 '7 c . 377 s 29m;1977 c 421,447 ;19'79c . 34s ; 2102 (39)
(g) ; 1981 c . 86, 374 ; ] 991 a. 39

144.831 Data collection ; monitoring . (1) ' Any person
intending to submit an application for a prospecting or mining per-
mit shall notify the department prior to the collection o f data or
information intended to be used to support the permit application .
Specific environmental data which would be pertinent to a spe-
cific prospecting, or mining application , but which was obtained
or collected or generated prior to the notice of intent to apply for-
a prospecting or mining permit, shall be submitted in writing to the
department together with any substantiating background informa-
tion which would assist the department in establishing the validity
of the data The department shall revieww the data and, i f it con-
cludes that the benefits of permitting the admission of the data out-
weigh the policy reasons for excluding it, and if ' the data is other-
wise admissible, inform the person giving the notice of intent to
prospect or mine that the data will be accepted by the department . .
Such exclusion shall not r elate to general environmental informa-
tion such as soil character i stics, hydrologic conditions and air and
water data contained in publications, maps, documents, studies,
reports and similar sources, whether public or private, not pre-
pared by or for the applicant . Such exclusion shall likewise not
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additional fees based on the number of holes drilled .. The level of
fees shall reflect the department's actual cost in administering this
section. The fees set under this subsection may be adjusted for'
persons to reflect the payment of fees for the same services to meet
other requirements .

(3) BOND (a) Applications for licenses shall be accompanied
by a bond in the amount of $5,000 conditioned on faithful per-
forrnance of'the requirements of the department relating to termi-
nation
.-{b) The department may require that the amount of the bond
be increased at any time, if the department determines that a
licensee's current level of activity makes it likely that the bond
would be inadequate to fund the termination of all holes drilled for
which the licensee is responsible°

(c) The department shall, by rule, establish a procedure for
release of exploration sites from bond coverage . .

(4) NoricE PROCEDURE (a)' Commencement of drilling on a
parcel shall be preceded by notice from the licensee to the depart-
ment of'intent to drill, given at least 10 days in advance of the com-
mencement of drilling, and identifying the particular parcel . The
department shall transmit a copy of'the notice of intent to drill to
the state geologist .
`' (b) The department shall, by rule, establish notification and

inspection procedures applicable to the various stages of drilling
and termination and_ptocedures f'orthe,proper termination .of dril-
lholes.

(5) LICENSE REVOCATION The department may revoke or sus-
pend an exploration license issued under this section if it deter-
mines, after hearing, that :

(a) Statutes or rules of the department have not been complied
with; or

(b) There has been a failure to increase bond amounts to ade-
quate levels as specified by the department .'

(6) EXEMPTION This section, does not apply to operator's
engaged in exploration activities on lands included in a mining
and reclamation plan, if' the plan contains provisions relating to
termination of the exploration activities .

History : 1 977 e 42 1 . :

144.833 Radioactive waste site exploration .
(1) DEFINITIONS . As used in this section and for the, purposes of
determining the applicability of ss 144 83„ :144 .832, :144 88 and
1449.3 to 144 :94 :

(a) "Person" includes any person operating under, a contract of,
under the direction of a federal agency

(b) "Radioactive waste" means any of the following.
1 . Fuel that is withdrawn from a nuclear reactor after irradia-

tion and which is packaged and prepared for disposal .
2 Highly radioactive waste resulting from reprocessing irra-

diated-nuclear fuel including both the liquid waste which is pro-
duced directly in reprocessing and any solid material into which
the liquid waste is transformed .

3 Waste material containing alpha-emitting radioactive ele-
ments having an atomic number greater than 92 in concentrations
greater than 10 nanocuries'per gram
`' (c) '"Radioactive waste site exploration" means the on-site

geologic examination from the surface of`an area by core, rotary,
percussion or other drilling for the purpose of determining the
subsurface and geologic characteristics of an area in order to
establish whether the area is suitable for a radioactive waste
disposal site and includes associated activities such ; as .cleacing
And preparing sites or constructing roads, for, drilling .

(d)' "Radioactive waste disposal site" means any site or facility
for the long-term storage or disposal of radioactive waste includ-
ing anyy underground: storage area and related facilities. 11 .

(2) EXPLORATION LICENSE AND RELATED PROV I SION S (a)
Applicability . Except as provided under par, (b), ss 144,832 and
144.88 and rules promulgated under those sections apply to radio-

active waste site exploration, to activities related to radioactive
waste site exploration and to persons engaging in or intending to
engage in radioactive waste site exploration or related activities
in the same manner as those sections and rules are applicable to
mineral exploration, to activities related to mineral exploration
and to persons engaging in or intending ,to engage in mineral
exploration or related activities ..

(b) Exception, Notwithstanding par (a) and s . 144 832 (3), the
department may waive the bond requirement for a person who is
authorized to engage in radioactive waste site exploration by a
federal agency if the fed eral agency provides sufficient guarantees
that the person or the federal agency will comply with therequire-
menu of' the department elating to termination . Notwithstanding
par (a) and, 144 . 832 ( .3) ; the department may require a bond in
an amount in excess of ' the amount specified under s 144„ 832 (3)
(a) to ensure that sufficient funds are available to comply with ter-
mination requirements or to abat eor remedy any environmental
pollution or - danger to public health, safety or welfare resulting
f'r 'om radioactive waste site exploration

(c) . Hearang : The department shalll conduct a public hearing
in the county where radioactive waste site exploration is to occur
prior to explor ation

(3) APPROVAL REQUIRED PRIOR TO DRILLING . No person may
engage in radioactive waste site exploration by drilling on a parcel
unless notice is provided as requited under sub. (2) and s .• 144. 832
(4) (a)' and unless the department issues a written approval autho-
rizing drilling on that parcel . If the person seeking this approval
is the federal department of energy or , aan agent or employe of' the
federaldepartment of energy, the department may not issue the
approval unless the radioactive waste review board certifies that
the federal department of energy and its agents or employes have
complied with any requirement imposed by the radioactive waste
review board under s. 36. 50 or any agreement entered into under
that section

(4) REGULATION OF EXPLORAT16N AND RELATED PROVISIONS
Sections 1:44 83; 144 93 and 144,935 and rules promulgated
under, those sections apply to radioactive waste site exploration,
to activities related to radioactivewaste site exploration and to
per sons engaging in or intending to engage in radioactive waste
site exploration or related activities in the same manner as those
sections and rules are applicable to mineral explo r ation, to activi-
ties related to mineral exploration and to pe r sons engaging in or
intending to engage in mineral exploration or related activities :

(5) GROUNDWATER REGULATIONS A person engaging in radio-
active waste site exploration shall comply with any restrictions or
prohibitions concerning the pollution or contamination of' ground-
water under ss 144,025 or 144 80 to 144 94 or ch . 147 or any rule
or or'der promulgated under those sections or that chapter

(6) ENVIRONMENTAL IMPACT Radioactive waste site explora-
tion may constitute a major ' action signif icantly affecti ng the qual-
ity of the human environment No person may engage in radio-
active waste site exploration unless the person'comples with the
'requirements under` s 1 11 : Notwithstanding s 23 40, the state
may charge actual and reasonable costs associated with f i eld
investigation, vei f 'ication ; monitoring, pi'eapplication services
and preparation of an environmental impact statement

/~ % ' ti ,.. .,r .,~, ., nr WASTE REVIEW . .unnnn Nnthin.. .g in1iVirA ~,ivivRn .~~~~ ivi+... N~' : ~"+5 .,..

this section limits the power or authori ty of the radioactive waste
review board to impose more st ringent requirements for the nego-
tiation andd approval of agreements under s 36 . . 50 . .

(8) `IMPACT ON OTHER REQUIREMENTS In addition to the
requirements under this section, a person engaged in radioactive
waste site exploration shall comply with all other applicable statu-
tory requirements, rules and municipal ordinances and regula-
tions If 'a conflict exists between this section and another statute,
rule, or dinance or requirement, the stricter provision controls .

History: 1983 a 27 ; 1989 a 31 1991 a 25

144.834 Reclamation plans . (1) A reclamation plan
shall accompany all applications for prospecting or mining per-
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180 days after the issuance of the environmental impact state-
ment. The scheduling and providing of notice of the hearing shall
be completed within 30 days from the date of issuance ofthe envi-
ronmental impactt statement. . . The providingg of notice shall be
accomplished by :

1 . Mailing a copy of the notice to all known departments and
agencies required to grant any permit necessary for the proposed
operation, to any regional planning commission within which the
affected area lies, to the governing bodies of all towns, villages,
cities and counties within which any part of the proposed pros-
pecting or mining. site lies, to the governing bodies of any towns,
v illagess or cities contiguous to any town, village or city within
which any part ofthe proposed prospect ing or mining site lies and
to any interested persons who have requested such notifi cation

2 , Publication of' a class 2 notice, under eh . 985, utilizing a dis-
play advertising format, in the weekly newspaper published in the
closest geographic proximity to the proposed prospecting or min-
ing;site, in the newspaper having the largest circulation in the
county , within which the proposed site lies and in those newspa-
pers published in counties contiguous to the county within which
the proposed site lies which have a substantial circulation in the
area of', or adjacent to, the proposed prospecting .g or mining site, .

3 . Mailingg a copy of the notice to the U,S , environmental
protection agency, . U S . army co rps of engineers. and other states
potentially affected by the proposed discharge f :a water discharge
permit under ch. 147 is to be considered at the hearing under this
section and to the US . environmental protection agency, and
appropriate agencies in other states which may be affected if . an
air pollution control permit under ss 144,30 to 144 426 is to be
considered at the hearing under this section

(c) Written comments may be submitted by any governmental
agency within 80 days ofthe date of issuance of the statement
under par . (b) Individual persons may submit written comments
within 120 days ofthe date of issuance of the statement. . The last
day for receipt of comments shall be specified by the department
in all notices .

(4) HEARING PROCEDURE .: (a) At the opening of the heati ng,
the hearing examiner shall advise all persons present of theirright
to express their views either orally or ' in writing, under oath or
otherwise; and of the legal effect of each form of testimony, 'All
interested persons ; at the heari ng or at a time set pri or to the hear-
ing, shall be given an ` opportunity, subject to reasonable limita-
tions on the presentation of ' repetitious or irrelevant material, to
express their views on any, aspect ofthe matters under considera-
tion . The presentation of these viewss need not be under oath nor
subject to cross-examination. A written record of unsworn testi-
mony shall be made... .

(b) Persons who wish to participate as parties shall file a wr i t-
ten notice with thebeating examiner setting forth their interest at
least 30 days prior, .to the scheduled time of the hearing or prior to
the scheduled time of anyy preheating conference, whichever is
earlier, unless good cause is shown .` . .

(c) The record shall consist ofthecontested case portion of the
proceeding Views given under par. . (a) and all wr i tten comments
submitted from any source shall be, placed in the fi le of the ; pro-
seeding annd shall be given appropriate probative value by she
hearing examiner or decisionmaker .

(d) Hearings conducted under this section may be continued
for Just cause,,

(e) If evidence of conformance with applicable zoning ordi-
nances as required by s 144 85 (5) (a)1 fL is not presented by the
time testimony is completed, the'department shall close the record
and continue the hearing The duration ofthe continuance of the
hear i ng shall be specified by the department at the time the contin-
uance begins, after first requesting the applicant to state the antici-
pated time at which he evidence will be provided .- The continu-
ance may be extended ,by the department prior° to its expiration
upon notice to all parties if ' good cause is shown

mits. If'it is physically or economically impracticable or environ-
mentally or socially undesirable for- the reclamation process to
return the affected area to its original state, the plan shall set forth
the reasons therefor and shall discuss alternative conditions and
uses to which the affected area can be put .

(2) The plan shall specify how the applicant intends to accom-
plish, to the fullest extent possible, compliance with the minimum
standards under s. 144 83 (2) (c)

Hi story: 1977 c, 421;

:144 .836 Hearings on permit applications . This sec-
tion, and ch . 227 where it is not inconsistent, shall govern all hear-
ings on applications for prospecting or mining permits

(1) SCOPE (a) The hearing on the prospecting: or mining per-
mit shall cover the application and any statements prepared under
s.'1 1 T and, to the fullest extent possible, all other applications for
approvals, licenses and permits issued by the department The
department shall inform the applicant as to the timely application
date for all approvals, licenses and permits issued by the depart-
ment, so as to facilitate the consideration of all other matters at the
hearing on the prospecting or' mining permits .

(b) Except as provided in thiss paragraph, for all department
issued approvals, licenses' and permits relating to prospecting or
mining including solid waste feasibility report approvals and per-
mits related to air and-water, to be issued after April 30, 1980, the
notice, hearing and comment provisions, if any,, and the time f'or,
issuance of decisions, shall be controlled by this section and ss .
144 84 and 144, If an, applicant fails to makee application for
an approval, license or permit for an activity incidental to ;pros-
pecting or mining in time for> notice under this section to be pro-
vided, the notice and commentt requirements, if any, shall be con-
trolled by; the specific statutory provisions with respect to that
application If notice under those specific statutory notice
requirements can be given for consideration of the approval,
license or permit at the hearing under this section, the application
shall,be considered at :that hearing ; otherwise, the specific statu-
tory hearing provisions,, if any, with respectt to that application
shall control 'The substantive requirements for the issuance of
any approval, permit or, license incidental to prospecting or min-
ing ate not affected by the fact that a hearingg on the approval, per-
mit or : license is conducted as part of a hearing under this section ..

(2) LOCATION The hearing shall : be held in the county where
the prospecting or mining site, or, the largest portion of the pros-
pecting or mining .g site, is located, but, mayy subsequently be
adjourned to other locations.

($) TIM ING OF NOTICE AND OF HEARING ; GIVING OF NOTICE, (a)
'If it is determined that a statement under s 1 11 is not required, the
hearing shall be scheduled for a date not less than 60 days nor
more than 90 days after, the announcement of that determination,
and the scheduling and providing of notice shall be completed not
later than 10 days following.g the announcement . Notice of the
heating shall be given by mailing a copy of the notice to any
known', state agency required to issue a permit for the proposed
operation, to the regional planning commission for the affected
area, to the-county; .eity, village and town within which any part
of' the affected area lies, to all persons who. have requested this
notification and, if applicable, to all persons specified under par . .
(b) 3 and s . ,144 .026 (5) (b) and (6) (f) Written comments may
be submitted to the department within 30 days of the date of
notice . .

(b) If' it is determined that a statement under s 1 11 is required,
or if an environmental impact 'statement is required under s .
144,852, the. department shall hold at least one informational
meeting regarding the preliminary environmental report within 60
days of its issuance . The meeting shall be held not sooner than 30
days nor latex,than 60 days after the issuance of the report. The
scheduling and providing of notice ofthe meeting shall be com-
pleted not later than 10 days following the issuance of the prelimi-
nary environmental report A hearing referred to under sub . . (1)
shall be scheduled for a date not less than 120 days nor more than
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into one or more agreements with an operator for- the development
of a mining operation .

(2) An agreementundersub (1) shall include all of the follow-
ing

: (a) A legal description of the land subject to the agreement and
the names of its legal and equitable owners.

(b). The duration of the agreement .
(c) The uses permitted on the land.
(d) A description of'any conditions, terms, restrictions or other

requirements determined to be necessary by the county, town, vil-
lage, city or tribal government for the public health, safety or wel-
fare of its residents .

(e) A description of any obligation undertaken by the county,
town, village, city or tribal government to enable the development
to proceed

(f) The applicability or nonapplicability of county, town,, vil-
lage, city or tribal ordinances, approvals or resolutions .

(g) A provision for the amendment of the agreement,
(h) Other provisions deemed reasonable and necessary by the

parties to the agreement .
(3) A county, town, village,,city of tribal governmentt may

authorize the local impact committee appointed under, s 144 .838
to negotiate an agreement under this section, but thee agreement
may not take effect until approved by the county, town, village,
city ,,,& tribal government in accordance with su'b' . (4)

(4) The county, town, village, city or tribal government shall
hold a public heating on an agreement under sub .. (1) before its
adoption.. . Noticee of the heating shall be provided as a class 2
notice, under cfi` 985 .. After the public hearing, the governing
body of eachh county, town, village, city or tribal government
which is to be a party to the agreement must approve the agree-
ment in a publicc meeting of the governing body ..

(5) A state agency shall assist a county, town, village, city or
triball government in enforcing those provisions of a local agree-
ment that are within the expertise of the state agency .

History: 1987 a 399 ; 1 991 a 259.

144 .84 Prospecting permits .' (1) No person may
engage in prospecting without securing a prospecting permit
issued under this section . Application for prospecting permits
shall be made in writing to the department upon forms prepared
and furnished by the department . . An application must be made,
and a prospecting, permit obtained for each separate prospecting
site, . Applications shall be submitted in reproducible form in such
multiples as required by rules of the department . As a part of each
application for a prospecting permit, the applicant shall furnish a
description of'tlie proposed prospecting site, the number of acres
in the proposed prospecting site, a prospecting plan, a reclamation
plan meeting the requirements of 's 144 834 and a timetable for
reclamation, information relating to whether the area may be
unsuitable for prospecting or surface mining, unless the applicant
conclusively certifies that he or she will not subsequently make
application for, a permit to conduct surface mining at the site and
such other relevant information as the department may require,
including information as to whether the applicant, its parent cor-
Yo r, adon ,an, y nf' its intinri_ina_l c_h_a_r_'ehgl(le1 ' g or- members ., OP3T1V of
the applicant's subsidiaries or affiliates in which the applicant
owns mote than a ,400k interest ; has forfeited any mining bonds in
other states within the last 20 years, and the dates and locations,
if any . An application shall be accompanied by such feee as is
required by the department by rule which shall cover the estimated
cost of evaluatingg the, prospecting permit application After com-
pletingits evaluation, the department shall revise the fee to reflect
the actual cost of evaluation . The fee may be revised for persons
to reflect the payment of fees for- the same services to meet other
requirements .

(2) The department shall issue a prospecting permit under this
section to an applicant within 60 days following the date of the
completion of the hearing record if, on t he basis of the app li cation,

(f) Each app r oval or denial of 'a license or permit considered
at the heari ng under this section shall be made in findings of fact,
conclusions of law and an order' setting forth reasons with cla ri ty
and in 'detail :

History : 491 7 6 421 ; 1979 c 221, 355 ; 1985 a. 60 ; 1991 a 259

144.838 Local impact committee. (1) ' A county, town,
village, city or :tribal government likely to be substantially
affected by , potential or proposed mining may designate an
exist i ng committee, or establish a committee, for purposes of .̀

(a) Facilitating communications between operators and itself '.
(b) Analyzing implications of mining.
(c) . Reviewing and commenting on reclamation plans
(d) Developing solutions to mining-induced growth piob-

lems
(e) Recommending pr i orities f'or ' local action
(f) Formulating recommendations to the investment and local

impact fund board regarding distribution of funds under s . 70 395
(2) (g) ;

(g) Negotiating .a local agreement under - .s 144 839 (3) .
(2) A county, town, village, city or tr i bal government affected

in common with another' county, town, village, city of tribal gov-
ernment by a proposed or existing mine may cooperatively desig-
nate of establish a joint committee, but,may.also ; maintain a sepa-
rate committee under sub . (1) Committees under thi s section may
include representatives of affected units of government, business
and industry, manpower, health, protective or service agencies ,
school districts, or environmental and other interest groups of

.other i nterested parties .
(3) , Persons givingg notice under s . 144 . . 831 . .(1 ' ) shall thereafter

appoints liaison: pecson , to : any committee established under sub .
(1) or (2), and shall provide such reasonable information as is
requested by the committee Ope r ators and per so. .ns giving notice
under -s 144 831 shall thereafter make reasonable efforts to design
and operate . mining operations in harmony with community
development . objectives `

(4) Committees established under sub . (1) or (2) "may be
.funded by their , appointing authority, and may, through their
appointing authority, submit a request for operating funds to the
investment, and local impact fund board under s . 70. 395 , Com-
mittees established under sub (1) shall be eligible for funds only
if the county, town, village or citX is alsoo a participant in a joint
committee, ifany, established under sub. (2) The investment and
local impact fund board-may not grant funds for the use ofmore
than one; committee established under sub (1) in relation to a pa i -
ticular . ruining proposall unless, a ,joint committee has been estab-
lished under sub . . (2) The invetment and local impact fund board
shall grant operating funds to any committee that submits a
request and is eligible under , this subsection and s 710 395 (2) (fm) .
Committees may hire staff', enter into contracts with private firms
or' consultants or contract w ith a 'regional planning commission or'
other agency for staff services for mining- r elated purposes or the
purposes under s . 70 395 (2) (fin)

(5) Any county, town, village or city receiving notice of the
filing of an application in the manner- provided under s 144.836
(3) (a) or (b) shall refer the appiicat ion , and reclamation plan to a
committee established under sub .. (1) or (2), if any,, for review and
comment; Such counties, towns, villages or-cities may participate,
as A patty in the heating on the application and may make recom-
mendations on the reclamation plan" anti futur e use of the project
site.' -

History : 7 977 c 421 ; 1987 a 399 ; 1991 a 259.

144.839 Local agreements . (1)' A county, town, vil-
an operator to obtainlage city; or tribal government that requires

' an approval of permit under a zoning or land use ordinance and a
county, town, village or city in which any portion of a proposed
-ininirig site is located may, individually or in- conjunction with
othei'6ounties; towns, villages; pities; or tribal governments, enter
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pared and furnished by it and in such multiples as required by rule
of the department . . An application shall be made, and a mining
permit obtained for each separate mining site.. No application f'or,
surface mining at a site may be entertained by the department if
within the previous 5 years the applicant, or a different person who
had received a prospecting permit for the site had certified under
s 144,84 (1) that he or she would not subsequently make applica-
tion for a permit to conduct surface mining at the site ..

(b) If a person commences mining at a mining site which
includes an abandoned site, plans for- reclamation of the aban-
doned site, of the portion of the abandoned site which is included
in the mining site, shall be included in its mining plan andzeclama-
tion plan,. . .

(c) No operator may engage a general contractor or affiliate to
operate a mining site if the general contractor or affi liate has been
convicted of moree than one felony for violation of a law for the
protection of ' the natural environment arising out of' the operation
of a mining site in the United States within 10 years before the
issuance of the operator's permit, unless the general contractor or
affiliate receives the department's approval of a plan to prevent the
occurrence in this state of events similar to the events that directly
resulted in the convictions ..

(2) (a) The application shall be accompanied by a fee estab-
l ished by ,the department, by rule, which shall cover the estimated
cost of evaluating t he mining permi t application . After camplet-
ing its evaluation, the department shall revise the f ee-to reflect the
actual cost of evaluation : The fee may be revised for persons to
reflect the payment of fees for the same services to meet other
requirements .

(b) Except as otherwise provided in ss 144' 87 to 144 91, min-
ing permits shall be valid for the life of the project unless canceled
under s 144 . 83 (6) or - 144 . . 91 (1) or (3) or revoked under s 144. 93
(2) or (3)

(3) As apart of each application for a mining permit; the appli-
cant shall fur nish :

(a) A mining plan, including a description and a detailed map
of the proposed mining site drawn to a scale approved by the
department . Aerial photographs may be accepted if the photo-
graphs show the details to the satisfaction of the department '., The
map, plan or photograph shall be prepared and certified by a com-
petent engineer, surveyor or othe r person approved by the depart-
ment, and shall show the boundaries of the area of land which will
be affected, the drainage area above and below the area, the loca-
tion `and names of '~all streams, roads, railroads, pipelines and uti l-
ity lines on or within 1,000 feet of the site, the name of the owner
or owners of the site, the name of the city, village or town in which
the site i s located and the name of any other city; village or town
if , 'within 3' miles of the site. The map or photograph shall be
accompanied by descriptive data as required by the department,
including but n ot limited to the soil conservation se rvice soil capa-
bilities classi fi cati ons of' the affected area, the anticipated geome-
try of the excavation, the estimated total production of tailings
produced, the nature and depth of ' the overburden ; the elevation of
the water table and such other information about the geology of
the deposit as the department, after` consultation with the geologi-
cal and natural history survey, finds is necessary to evaluate the
applicant's `- mining plan and reclamation plan ,

(b) In addition' to the information and maps otherwise required
by this subsection, a detailedd reclamation plan showing the man-
ner; location and time for reclamation, including ongoing recla-
mation during mining, of" the proposed mining site . The reclama-
tion plan shall be accompaniedd by a map subject to the
requirements in par .. (a) which shall show the specific reclamation
proposal for each area of' the site The reclamation plan shall con-
form to any applicable comprehensive plan created under ' sub (4)
(b), and to any , applicable minimumm standard created under ss .
144. 83 (2) and 144 . 834

(c) The name and address . of each owner of land within the
mining site and each person known by the applicant to hold any

the department's investigation and hearing and any written com-
ments, it finds that the site is not unsuitable for prospecting or,
absent a certif ication under sub (1), surface mining, and the recla-
mation plan complies with ss 144. 83 (2) and 144 . 834 and rules
promulgated under ss . k44 8 .3, (2) and 144.. 834 . . The department
may modify any part of.the application or reclamation plan and
approve it as modifi ed. Except as otherwise provided in ss 144,80
to 144 94, prospecting permits shall be valid for the life of the pro-
ject, unless canceled under s . 144 . 83 (6) or 144,91 (1) or (3) or
revoked under s 144 93 (2) or (3) :

(3) The department shall deny a prospecting permit within 60
days following the date of' thecompletion of the hearing record if
it finds that the site is unsuitable for prospecting or, absent certifi-
cation under sub (1), surface mining, or the reclamation plan,
including the bond, does not comply with ss 144 . :83 (2) and
144 . 834 and rules promulgated under ss . 144 . 83 (2) and 144. 834
or that the applicant is in violation of ss . 144 . 80 to 144 94 or any
rules adopted under ss 144 . 80 to T44 .94 . If the applicant has pre-
viously failed and continues to fa il to complyy with ss . 144 . 80 to
144 94, o r if the applicant has within the previous 20 years fbr-
feited any bond posted in accordance with prospecting or mining
activities in this state, unless by mutual agreement with the state,
the department may not issue a prospecting permit The depart-
ment may not issue a prospecting permit if it finds that any officer,
director or manager of ' the applicant has, while employed by the
applicant, the applicants parent cor poration, any of the appli-
cant's principal shareholders or members, or any of the applicant's
'Subsidiaries or affiliates, in which the applicant owns more than
a ' 40% interest, within the pr evious 20 years forfeited any bond
posted in accordance with prospecting or mining activities in this
state unless by mutual agreement with the state .. In this paragraph,
"forfeited `any bond" means` the forfeiture of any performance
security occasioned by noncompliance with any prospecting or
mining laws or implementing rules, If an application for a pros-
pecting permit is denied, the department, within 30 days from the
date of application denial, shall furnish to the applicant in writing
the reasons for the denial

(4) (a) Eighteen months after the issuance of a p r ospecting
permit, and annually thereafter until prospecting ceases, the
department shall review the permit, reclamation plan and bond to
,ascertain adequacy, compliance with state or federal laws enacted
after the issuance of the permit and technological currency. If' the
department after review determines that the plan should be modi-
fied or the bond amount changed, it shall notify the permit holder
of the necessary .. modifications or changes If the permit holder
does not request a . heating within 30 days, the modifications or
changes shall be deemed accepted .

(b) . If the permit holder desires to modify the permit, ., an
amended application shall be submitted to the department, which
shall process the amendment as if it were an original application
if -the proposed modification substantially broadens of changes
the scope of the original prospecting proposal ,

(c) To the extent that testimony and evidence submitted at the
original prospecting permit. proceedings orfr om previous modifi-
cation -hearings is relevant to the issues of modification or granting
or denial of the amendment ;, it may be adopted in the subsequent
proceedings, subject to the opportunity for cross-examination
and rebuttal, if not unduly repetitious ..

(5) If' the department determines that a statement under s: 1 . 11
is required for consideration of an application for- a prospecting
permit, the statement need not consider impacts unrelated to the
proposed prospectingactivity, other than the issue of ' unsuitability
for surface mining, absent a certification under sub (1) :

History : 197 3 c 318 ; 1971 c' 421; 1993 a 112 ':

'' 144.85 Mining permits : (1) (a) No operator may engage
in mining or reclamation at any mining site that is not covered by
a mining permit and by written authorization to mine under s . .
,144,86(3). Applications for- mining permits shall be made in writ-
ing and in reproducible form to the department upon forms pre-
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144, :80 to 144:94 and any rules adopted under ss . 144 . 80 to
144 . . 94..

b : The proposed operation will comply with all applicable air,
groundwater, surface water and solid and hazardous waste man-
agement laws and rules of ' the department .t

c . In the case of a surface mine, the site is not unsuitable for
mining . The preliminary determination that a site was not unsuita-
ble for mining under s . 144 . 84 may not be conclusive in the deter-
mination of the site's suitability for mining under this section . .
Howeve r, at the hear i ng held under this section and s.. 144 . . 836,
testimony and evidence submitted at the pr ospecting permit pro-
ceeding relevant to the issue of' suitability of' the proposed mining
site for surface mining may be adopted, subject to the opportunity
for cross-examination and rebuttal, if ' not unduly repetitious

d . The proposed mine will not endanger' public health, safety
or welfare ,

e . The proposed mine will result in a net positive economic
impact in the area reasonably expected to be most impacted by the
activity.,

f . The proposed mining operation conforms with all applica-
ble zoning ordinances .

2 . Each approval or denial shall be made in findings of fact,
conclusions of law and an order setting forth reasons with clarity
and in detail . The department may modify the operator's pro-
posed mining or reclamation plans in order to meet the require-
ments of ss 144 80 to 144 .94, and, as modified, grant its approval . .

(b) Within 90 days of the completion of the public hear ing
record, the department shall deny the mining permit if it finds any
of the following :

1 . That the site is unsuitable for- surface mining, if ' the applica-
tion is for a proposed surface mine .

2. That the applicant has violated and continues to fail to com-
ply with ss 144 80 to 144 94 or any rule adopted under those sec-
tions.

3 That the applicant, principal shareholder of the applicant
or a related person has within 10 years before the application is
submitted forfeited a mining reclamation bond that was posted in
accordance with a permit or other approval for a mining operation
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted and the amount
of the bond was sufficient to cover all costs of reclamation .

4 That the applicant, a related person or an officer or director
of the applicant has, within 10 years before the application is sub-
mitted, been convicted of more than one felony for violations of
laws for the protection of the natural environment a rising out of
the operation of a mining site in the United States, unless one of
the following applies :

a The person convicted has been pardoned for- all of ' the felo-
niess

b The person convicted is a related person or' an officer or
director' of the applicant with whom the applicant terminates its
relationship,,

c The applicant included in its permit application under , sub . .
( 1 ) a plan, to prevent the occurrence in this state ofevents similar
to the events that directly resulted in the convictions . .

- 5 That the applicant or a related person has, within 10 years
before the application is submitted, declared bankruptcy or under-
gone dissolution that resulted in the failure to reclaim a mining site
in the United States in violation of astate or ' federal law and that
failure has not been remedied and is not being remedied .

6 That,, within 10 years before the application is submitted,
a mining permit or other mining approval issued to the applicant
or a related . person: was permanently revoked because of ' a failure
to reclaim a mining site in the United States in violation of state
or federal, law and that failure has not been and is not being reme-
died

option or lease on land within the mining site and all . prospecting
and mining permits in this state held by the applicant ..

(d) Evidence -satisfactory to the department that the applicant
has applied for necessary app r ovals and permits under all applica-
ble zoning ordinances and that the operator has applied for the
necessary, approval, licenses or permits r equired by the depart-
ment including, but not limited to, those under chs . 30, 31, 107,
147 and 162 and this chapter,

(e) 1 . The informationn specified in subd 2 , concerning the
occurrence of any of the following within 10 years before the
application is submitted :

a. A forfeiture by the applicant, p rincipal shareholder of the
applicant or a related person of a mining reclamation bond that
was sufficient to cover all costs of' reclamation and was posted in
accordance with a permit or other approval for a mining operation
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was postedd

b . A felony conviction of the applicant, a related person or an
officer or director, of' the applicant for a violation of 'a law for the
protection of' the natural environment ar i sing out of the operation
of a mining site in the United States . .

c . The bankruptcy or dissolution of the applicant or a related
person that resulted in the failure to reclaim a mining site in the
United States in violation of a state or federal law ,

d The permanent revocation of' a mining permit or other min-
ing approval issued to the applicant or a related person if the per-
mit or other mining, approval was revoked because of a failure to
reclaim a mining site in the United States in violation of state or
federal law.

2 . The applicant shall specify the name and address of the per-
son involved in and the date and location of each occurrence
descr ibed in subd 1

(f) Information relating to whether unsuitability may exist for
surface mining to the extent not fully considered under s . 144 .. 84 . .

(g) , Such other ' pertinent information as the department
requires..

(4) (a) The department shall require an applicant for a mining
permit, amended mining permit or change in either the mining or
reclamation plan to furnish, :as part of the mining permit applica-
tion, an itemized statement showing the applicant'ss estimation of
the cost to the statee of reclamation The department may,, at the
applicant's expense, contact with an independent person to esti-
mate the cost to the state of' reclamation ifit has reason to believe
that the applicant's estimated cost of ' reclamation may not be accu-
rate,

(b) If the department finds that the anticipated life and total
area of a mineral deposit ate of ' suff'icient magnitude that reclama-
t on of'. the mining site consistent with ss . 144, 80 to 144.94
requires a comprehensive plan for the entire affected area, it shall
require an operator- to submit with the application for a mining.g per-
mit, amended mining site of change in mining or reclamation plan,
a comprehensive long-term plan showing; in detail satisfactory to
the department, thee manner, location and time for reclamation of
the entirearea of' contiguous land which will be affected by mining
and which is owned, teased or unaer option, ibY purchase or lease
by the operator at the time of application . Where a mineral deposit
lies on or under the lands of more than one operator, the depart-
ment shall require the operators to submit mutually consistent
comprehensive plans,.

(c) The department shall require an applicant to describe any
land contiguous to the proposed mining site which he or , she owns,
leases or hass an option to purchase or lease . .

(5) (a) 1 Except with respect to property specified in s 16 21
(11), within 90 days of the completion of the publicc hear ing
record, the department, shall issue the mining permit if ' it finds :

a The mining plan and reclamation plan are reasonably cer-
tain to result in reclamation of' the mining site consistent with ss .
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beyond which riparian rights are not likely to be injured by the
proposed diversion and the amount of surplus water, as defined in
s 30 . 01 (6d), if any, at the point of the proposed diversion .

(c) At the hearing on the permit application, the department
shall take testimony on :

1 The public ri ghts in the lake or stream and the related envi-
ronment which may be injured by the proposed diversion ;

2 The public benefits provided by increased employment,
economic activity and tax revenues from the mining operation ;

3 .. - The direct and indirect social and economic costs and bene-
fits of' the proposed mining operation ;

4 . Whether the proposed withdrawal will consume nonsur-
plus water ;

5 . The rights of competing users of ' such water resources ; and
6 . . Any other issues identified by the department as relevant

to the decision of whether to issue or deny a permit .
(d) Within 30 dayss after hearing, the department shall issue or

deny a permit The following standards shall govern the decision
of' the department : _

1 , If ' injury to public rights exceeds the public benef i ts gener-
ated by the mining, the permit shall be denied .

2. If ' the proposed diversion will consume nonsurplus waters,
and will unreasonably injure rights of ripacians identifi ed by par.
(b) who are beneficially using such waters, the permitt shall be
denied unless a permit is granted under par. (e) or all such riparians
consent to the proposed diversion .

3 . . In all other cases the permit shall be granted .
(e) The department may require modification of 'a proposed

diversion so as to avoid injury , to public or riparian rights, and as
modif ied, may grant the permit

(f) Water diverted in accordance with a permit dissued under
this subsection may be used on nonriparian property

(g) The department shall maintain continuing jurisdiction over
water withdrawal made according to permits i ssued under this
subsection and may modify such permits to prevent undue injury
to riparians who gave consent under par . (d) 22 at the time of issu-
ance of the permit

(h) Hearings on applications for diversion permits under this
subsection shall be preceded by mailed notice to all parties or
affected persons and by publication in the affected area of a class
2 notice, under ch 985 , Hearings may be conducted as part of a
hearing on an application for a mining permit under s . 144. . 85 .
O If a hearing on the application for a permit is conducted as

a part of a hearing under s . 144.836, the notice and hearing provi-
sions in that section supersede the notice and hearing provisions
of' this subsection :

(3) WITHDRAWAL OF GROUNDWATER ; DEWAIERING; PERMIT
REQUIREMENTS (a) An approval under ' s . 144025 (2) (e) is
required to withdraw groundwater, or, to dewatei mines if the
capacity' and rate of withdrawal of all wells involved in the with-
drawal of groundwater or the dewatering of mines ` exceeds
100,000 gallons each day: A` permit under s; 147 . 02 is required to
discharge pollutants resulting from the dewatering of mines .

(b) The department may not issue an approval under s . 144 .025
(2) (e) if the withdrawal of groundwater for prospecting or mining
purposes of the dewatering of mines will result in the unreason-
able detr iment of public or ' private water supplies or the unreason-
able detriment of public rights in the waters of the state . . No with-
drawal of' groundwater or dewatering of ' mines may be made to the
unreasonable detriment of public or private water supplies or the
unreasonable detriment of public rights in the waters of ' the state ..

(4) DAMAGE CLAIMS . (a) As used in this subsection, "person"
does not include a town, village or city . .

`'(b) A person claiming damage to the quantity or quality of his
or her private water supply caused by prospecting or mining may
file a complaint with the department and, if there is a need for an
immediate alternative source of water, with the town, village or

144.855 Diversion of surface waters ; withdrawal of
groundwater ; damage claims . (1) SCOPE. This section gov-
erns the ~ withdrawal or diversion of' groundwaters or surface
waters by persons engaged in prospecting or mining Discharges
of waters are subject to ch . 147, construction of necessary dams
or other structures is subject to chs ; 30 and 31 and construction of
wells is subject to ch 162, to the extent applicable .,

(2) DIVERSION OF SURFACE WATER ; PERMIT REQUIRED . (a) Any
person intending to divert surface waters for prospecting or min-
ing shall apply to the department for a permit . The forms and pro-
cedures used under- s 30 .18 apply to the extent practicable .

(b) The department, upon receipt of an application for a permit,
shall determine the minimum stream flow or lake level necessary
to protect public rights, the minimum flow or level necessary to
protect the rights of affected riparians, the point downstream

(6m) The department may not deny a mining permit under par .
(b) 3 : to 6 if the person subject to the convictions, forfeiture, per-
manent revocation, bankruptcy or dissolution is a related person
but the applicant shows that the person was not the parent corpora-
tion of the applicant, a person that holds more than a 30% owner-
ship in the applicant, or a subsidiary or, affiliate of the applicant in
which the applicant holds more than a 30% interest at thee time of
thee convictions, forfeiture, permanent revocation, bankruptcy or
dissolution.

(c) To the extentt that an environmental impact statement on a
prospecting permit application under' s . 144 84, if prepared, fully
considered unsuitability of the prospecting site for surface mining
by virtue of"unique features of'the land as enumerated ins 144 .81
(18), that portion of'the previous impact statement may be adopted
in the impact statement on the mining permit application, .

(d) The prior issuance of a prospecting permit under s . 144 .84
for all or partt of a site shall, in and of itself, be given no weight in
the decision to grant or deny a mining permit under this section,
and the department must find, in any order granting, or granting
with conditions, a mining permit that no weight was given in the
decision to the prior issuance of a prospecting permit However,
to the extent that testimony and evidence submitted at the pros-
pecting permit, proceedings is relevant to the issue of whether to
grant or deny a mining permit, thee testimony and evidence may be
adopted in the mining permit proceedings, subject to the opportu-
nity for cross-examination and rebuttal to the extent that the testi-
mony and evidence are not unduly repetitious

(e) The department shall send its statement, together with a
copy of its rules and finding as to whether the applicant has other-
wise `satisfied the requirements of ss 144 80 to 144 94, to the
applicant and to the other parties .

Hi story: ] 973 c. 318 ; 1977 c, 377 s 29m ; 1977 c 421 ; 1981 c 374;.1991 a . 259,
260 ; ] 993 a . 246, 349

All staff' work necessary: to determine whether mining permit should be granted,
including evaluation of otherr environmental requirements, must be included in fee
under (2) (a), ' 76 Atry, Gen 150 .

144 .852 Environmental impact statement . (1 ) The
department shall prepare an environmental impact statementt for-
e vezy mining permit under s 144.85.. In preparing the environ-
mental impact statement, the department shall complyy with sub
(2) and s .1 .ll`(2)

,(2) A statement prepared under sub.. (1) shall include a
description: of'the significant long-term and short-term impacts,
including impacts after the mining has ended, on all of the follow-
ing :

(a) Tourism..
(b) Employment,
(c) Schools and medical care facilities .
(d) Private and public social services .. .
(e) The tax base .
(f) The local economy. .
(g) Other significant factor's.

History: 1991 a ; 259 . .
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depar tment but prior to commencing prospecting or mining, the
operator shall file with the department a bond conditioned on
faithful performance of all of the requirements of ss 144 . 80 to
144.94 and all rules adopted by the department under Ss . 144 . 80
to 144. 94. The bond - shall be. furnished by a surety company
licensed to do business in this state .. In lieu of a bond, the operator
may deposit cash, certificates of depositor government securities
with the department . Interest received on certif i cates of deposit
and government securities shall be paid to the operator . The
amount of thebond or other security required shall be equal to the
estimated cost to the state of fulfilling the reclamation plan ; in
relation to that portion of ' the site that will be disturbed by the end
of the following year- The estimated cost of reclamation of each
pr ospecting or mining site shall be determined by the department
on the basis of relevant factors including, but not limited to,
expected changes in the price index, topography of' the site, meth-
ods being employed, depth ' and composition of overburden and
depth of mineral deposit being mined.:

(2) The applicant shall submit a certificate of insurance certi-
fying that the applicant has in force a liability insurance policy
issued by an insurer authorized to do business in this state, or in
lieu of a certificate of insurance evidence that the applicant has
satisfied state or federal self=insucance requirements, covering all
mining operations of the applicant in this state and affording per-
sonal injury and property damage protection in a - total amount
deemed adequate by the department but not lesss than $50,000 ..

(3) Upon approval of the operator's bond, mining application
and certificate of insurance, the department shall issue written
authorization to commence mining at the permitted mining site in
accordance with the approved mining and reclamation plans..

(4) Any operator who obtains mining permits from the depart-
ment for 2 or more mining sites may elect, at the time the 2nd or
any subsequent site is approved, to post a single bond in lieu of
separate bonds on each site . . Any single bond so posted shall be
in an amount equal to the estimated cost to the state determined
under sub . . (1) of reclaiming all sites the operator has under mining
permits . . When an operator elects to post a single bond in lieu of
separate bonds previously posted on individual sites, the separate
bonds may not be released until the new bond has been accepted
by the department.

(6) Any person who is engaged in mining on July 3,1974 need
not file a bond or deposit cash, certificates of deposits or govern-
ment securities with the department under this section to obtain
the written author ization to commence mining under sub . (3)

History: 19 ' 73 c , 318 ; 1977 c 421 . ; 1979 c 102 s 236 ' (3) ; 19'79 c, 1 7 6 .

144.87 Modifications. (1) (a) Application, An operator
at any time may apply for amendment or cancellation of a mining
permit or for a change in the mining or reclamation plans for any
mining oper ation which the operator , owns or leases , The operator
shall submit any application for the amendment, cancellation or
change on a form provided by the department and shall identify
the tract of land to be added to or removed from the permitted min-
ing site or to be affected by a change in the mining or reclamati on
plans

(b) Procedure . The department shall process the application
for an incr ease or decrease in the area of a mining site or for a sub-
stantial mange in the mining or reclamation plans in the same
manner as an original application . . for a mining permit except as
provided under par . (d)

(c) Substantial.l changes : Thee department shall determinee if
any change in the mining or reclamation plans is substantial and
provide notice of its determination in the same manner as speci-
fied under s 144. 836. (3) (b) 1 , to 3 .

(d) Notice .. The department shall provide notice of any modifi-
cation which involves an increase or decrease in the area of a min-
ing site or a substantiall change in the mining or reclamation plan
in the same manner as an ori ginal application for a mining permit
under s 144836(3), If' 5 or more interested persons do not request
a hearing in writing within 30 days of notice, no heari ng is

144 .86 :, Bonds . (1) Upon notification that an application
for a prospecting.g or mining permit has been approved by the

city where the private water supply is located. The department
shall conduct an investigation and if the department concludes
that there is reason to believe that the prospectingg or mining is
interrelated to the condition giving rise to the complaint, it shall
schedule a hearing .,

(c) The town, village or city within which is located the pri vate
water supply which is the subject of the complaint shall, upon
request, supply necessary amountss of water to replace that water
formerly obtained from the damaged private supply ., Responsibil-
ity to supply water shall commence at the time the complaint is
filed and shall end at the time the decision of the department made
at the conclusion of the heari ng is implemented

(d) If ' the department concludes after the hearing that prospect-
ing or mi ning is the principal cause of the, damage to the pr ivate
water supply, it shall issue an order, to the operator requiring the
provision of water to the person found to be, damaged in a like
quantity and quality to that prev i ously obtained by the person and
for a period of time that the water supply, if undamaged, would be
expected to provide a benefi cial use, requiring reimbursement to
the town, village or city for the cost of supplying water under par,
(c), if any, and requiring the payment of compensation for any
damages unreasonably inflicted on the person as a result of ' dam-
age tohis oche r water supply.. The department shall o r der the pay-
ment of full compensatory damages up to $75,000 per claimant .
The department shall issue its written findings and order within 60
days after the close of the hear i ng ., Any , judgment awarded in a
subsequent action for damages to a private water supply caused
by prospecting or mining shall be reduced by any award of com-
pensatory damages previously made under this subsection for the
same injury and paid by the operator , The dollar amount under this
paragraph shall be changed annually according to the method
under s . 70 .375 (6) Pending the final decision on any appeal from
an order . issued under this paragraph, the operatorr shall provide
water as ordered by the department .. The existence of the relief
under this section is not a bar to any othe r statutory or common law
remedy for damages

(e) If' the department concludes after, the hearing that prospect-
ing or mining is not the cause of any damage, reimbursement to
the town, village or city for the costs of ' supplying water under par .
(c); if any, is the responsibility of the person who filed the com-
plaint

(f) Failure of an operator ' to comply with an older under par .
(d) is grounds for suspension or revocationn of 'a prospecting or
mining permit :

(g) This subsection applies to any claim for damages to a pri-
vate water supply occurring after June 3, 1978 .

(5) Cosrs. REIMBURSED (a) Costs incurred by a town, village
or city in monitoring the effects of prospecting or , :mining on sur-
face water and groundwater resources, in providing water to per-
sons claiming damage to private water supplies under sub . . (4) (c),
or in retaining legal counsel or technical consultants to represent
and assist the town, village or city appearing at the hea t ing under
sub . (4) (b) are reimbursable through the investment and local
impact fund under s . 15, 435,

(b) Any costs paid to a town, village or city through the invest-
ment and local impact fund under pal` (a) shall be reimbursed to
the fund hv the town village nr r-itv if the tnwn village n_r city
receives funds from any other source for the costs incurred under
par (a)

(c) If' anorder under sub: : (4) (d) requiring the operator to pro-
vide water: of to reimburse the town, village or city for the cost of
supplying water is appealed and is not upheld ; the court shall :order'
the cost incurred by the operator in providing water or in reimburs-
ing the town, village or' city pending the final decision to be reim-
bursedfrom the investment and local impact fund under s : 15 ,435 :.

History : 1977 c. 420 ; 1979 c 221 ; 1981 c 86 ss 38 to 54, 64 ; Stats. 1981 s .
144 .855 ; 1985 a. 60 s 24; 1987 a . 374 ; 1993 a 16
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required' on the modification . . The notice shall include a statement
to this effect

(e) Hearing, If' a hearing is held, testimony and exhibits from
the hearing on either the original applications for a mining permit
or from previous modification hearings which are relevant to
the instant modification may be adopted, subject to cross-
examination and rebuttal if not unduly repetitious .

(f) Removal. If the application is to cancel any oral] of the
unmined part of`a mining site, the department shall ascertain, by
inspection, if' mining has occurred on the land . If the department
finds that no mining has occurred, the department shall order
release of the bond or the security posted on the land being
removed from the permitted mining site and cancel or amend the
operator's written authorization to conduct mining on the mining
site .. . No land where mining has occurred may be removed from
a permitted mining site or released from bond or security under
this subsection, unless reclamation has been completed to the sat-
isfaction of the department .

(2) When one operator succeeds to the interest of another in
an uncompleted mining operation by sale, assignment, lease or
otherwise, the department; shall release the first operator from the
duties imposed upon the first operator, by ss . 144 80 to 144 .94 as
to . such operation if':

(a) Both operatorshave complied with the requirements of ss .
144 80 to 144,94 ; and
'' (b) The successor operator discloses whether it has forfeited
any performance security because of noncompliance with any
prospecting or mining laws within the previous 20 year s, posts any
bond required under, s 144i$6 and assumes all responsibilities of
all applicable permits, licenses and approvals granted to the pred-
ecessor operator.

(3) If the department finds that because of changing condi=
lions, including but not limited to changes in reclamation costs,
reclamation technology, minimum standards under s . 144,83 or
governmental land use plans, the reclamation plan for a mining
site is no longer sufficient to reasonably provide for reclamation
of thee project site consistent with ss 144 80 to 144,94 and any
rules adopted under ss 144. .80 to 144:94,it shall require the appli-
cant to submit amended mining and reclamation plans which shall
be processed in the same manner as an application for an original
mining permit.-The applicant shall be deemed to hold a temporary
mining permit which shall be effective until the amended mining
permit is issued or denied The department shall review the min-
ing and reclamation plans annually after the date of the mining
permit issuance or previous review under this section .

History: 1973 c 314;,197'7 c 42.1 ; 1981 c 86 ; 1991 a 260 ..

144.875 Cessation of mining or reclamation . If there
is a cessation of mining or reclamation which is not set forth in
either (he mining. plan or the reclamation plan, the operator, shall
so notify the department within 48 hours and shall commence sta-
bilization'of'the mining site according to rules established by the
department. If'the department determines after hearing that stabi-
lization of the mining site is inadequate to protect the environ-
ment, the department shall order-the operator to commence addi-
tional measures to protect the environment, including, if the
cessation is reasonably anticipated to extend for a protracted
period of'time, reclamation according to the reclamation plan or
part of the reclamation plan . Usual and regular shutdown of'oper-
ations on weekends, for- maintenance or repair- of equipment or
facilities or for other customary reasons shall not constitute a ces-
sation of mining .
His to ry: 1977 c. . 421

144.88 ' Exploring, prospecting and m ining without
authorization . Any person who engages in exploration without
aiicense shall forfeit not less than $100 nor more than $1,000 for
each parcel as defined under s.. 144,832 (1) (c) on which unli-
censed'expioration took place . Any person who authorizes or

144.91 Mining and reclamation ; orders. (1) (a)
Violations order or otheraction required If the department finds

engages in prospecting without a prospecting permit or any opera-
tor who authorizes or engages in mining without a mining permit
and written authorization to minee under s . 144,86 (3) shall forfeit
all profits obtained from such illegal activities and not more than
$10,000 for each day during which the mine was in operation . The
operator shall .: be liable to the department for the full cost of
reclaiming the affected area of land and any damages caused by
the mining operation . Each day's violation of this section shall be
deemed a separate offense . . If the violator is a corporation, limited
liability company, partnership or association, any officer', director,
member; manager or partner who knowingly authorizes, super-
vises or contracts for exploration, prospecting or mining shall also
be subject to the, penalties of this section .

Histor y : 1973 c . 318 ; 19'17 c . 421 ; 1993 a 112.

144 .89,. Reports . . (1) The operator shall furnish the depart-
ment with a-report for each mining site every 12 months after issu-
ance ofthe permit, within 30 days after completion of all mining
at the mining site and within 30 days : after completion of the min-
ing plan and ofthe reclamation plan . . The reports shall include, in
addition to such other information as the department requires,
such information and maps as the department deems necessary to
evaluate the extent of';mining and the reclamation accomplished
during the previous calendar year,

(i m) Annually, the department shall review the mining and
reclamation plans and bonds, using the procedure specified under
s : 144,84 (4)

(2) The department shall cancel the mining permit held by any
operator who fails and refuses to submit reports required under
this section. .

History : 10736 318 ;-7977 c 421

144 .90 Certificate of completion , partial completion
and bond' release . (1) Upon the petition ofthe operator, but
not less than 4 years after notification to the department by the
operator of the completion of the reclamation plan, if the depart-
ment finds after conducting a hearing that the operator has com-
pleted reclamation f'or' any portion ofthe mining site in accordance
with the reclamation plan and ss .144.80 to 144 .94; the department
shall issue a certificate of completion setting forth a description of
the area reclaimed and a statement that the operator has fulfilled
its duties under the reclamation plan as to that area,

(2) Upon the issuance of any certificate of completion under
sub . . (1) for any portion of the mining site, but not for the entire
mining site, the department shall allow the operator, to reduce the
amount of the bond to an amount which shall equal the estimated
cost of'reclamation of the portion of the mining site which is dis-
tutbed or, for which reclamation has-been completed but no ceitif'i-
rate of completion has been issued .

(3) Upon issuance of a certificate or certificates of'completion
of reclamation for the entire mining site, the department shall
require that, the operator maintain a bond equal to at least 10% of
the cost to the state of'reclamation ofthe entire mining site if' min-
ing of the site was wholly underground, and at least 20% of the
cost'to the state of'reclamationbf the entire mining site ifany sur-
face miningg was conducted : Where the mining site in the mining
plan is less than, 10 acpes, the, department may release the bond
after issuance ofthe certificate under sub . (1) :

(4) After 20 years after the issuance of a certificate or certifi-
cates of completion for the entire mining site, the department shall
release the bond if'the department finds that the reclamation plan
hass been complied with

(5) The department shall, by rule, establish a procedure for
release of reclamation bondss for prospecting sites similar to subs ..
(1) to (4), but with shorter time periods .
Hi s to ry : 1973 c 318; 1977 c . 421 .
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order extending the time; for not more than 10 days, within which
the stop order- shall be affirmed, modified or set aside.

(d) The department shall set aside the stop order at any time,
with adequate notice to the parties, upon a showing by the operator
that the conditions upon which the order was based no longer
exist :

History: 1973 c . 318 ; 197 7 c . 421 ; 1981 c 86

144.92 Nonconforming sites. (1) All prospectors and
operators conducting mining operations in this state on July 3,
1974 shall submit to the department, within 90 days after that date,
applications for prospecting permits or mining permits as pro-
vided in ss . 144. 84and 144 .. 85 .. Sections 144 . 83 (1) (b) and 144 85
(5) (b) shall not apply to such operators ,.

(2) Modification of existing prospecting and mining sites and
of operating procedures to conform with ss . 144 .80 to 144 :94 and
rules adopted under ss 144.80 to 144,94 shall be accomplished as
promptly as possible, but the department shall give special consid-
eration to a site where it finds that the degree of necessary
improvement is of' such extent and expense that compliance can-
not be accomplished

History : 1973 c 318 ; 1 977 e - 421 '

144.925 Prospecting data . (1 ) DEFINITIONS In this sec
tion :

(a) "Economic information" means f inancial and economic
projections for any potential mining of an ore body including esti-
mates of capital costs, predicted expenses, price forecasts : and
metallurgical recovery estimates .

(b) "Geologic information" ` means information concerning
descr iptions of an ore body ; descriptions of 'i eserves, tonnages and
grades of ore, descriptions of a dri ll core or bulk sample including
analysis, descriptions of drill hole depths, distances and similar
infoimatiorr related to the ore body . :

(c) "Prospecting data" means data, records and other informa-
tionfurnished toot obtained by the department in connection with
the application for- a prospecting . permit,

(2), PROSPECTING DATA IN GENERAL . Except as provided under
sub .. (3), prospecting dataa are public records subject to subch II
of'.ch 19 . .

(3) CONFIDENTIAL PROSPECTING DATA (a) Request , for confi -
dentsalstatus . An applicant for a prospecting permit may request
confidential status for any prospecting data .

(b) Confidential status.. The department shall grant confiden-
tial status to prospecting data if ' the applicant makes a request and
i f the' prospecting data relates to economic information or geo-
logic information or is entitled to confidential status under rules
promulgated by the department . .

History: 19' 73 c . 318 ; 19'79 c 221 ; 1981 c 86 ; 1981 c . 335 s 26

144.93 Enforcement. '' (1) All orders issued, fines
incurred, bond liabilities incurred or other violations committed
under ss . 144 : 80 to 144 : 94 shall be enforced by the department of
justice . The circuit court of Dane county or any other county
where the violation occurred shall have jur i sdiction to enforce ss .
144 80 to 144 93 or any orders issued or rules adopted thereunder,

.el: ofv1' iii1 iiitCiiviai vi other ' appropriate,o a .. .,~,Y ,u~ ,

(2) Any person who makes or causes to be made in an applica-
tion or, report required by=ss 144 : 80 to :144..94 a statement known
to the person to be false or misleading in any mate rial respect or
who refuses to file an annual report under s 144 .89 :(1) or who
refuses to submit information required by the prospecting or min-
ing permit may be fined not less than $1,000 nor more than
$5,000 . If' the false or misleading statement is material to the issu-
ance of thee permit, the permit maybe revoked . . If any violation
under this ; subsection is repeated the permit may be revoked ,

(3) Any person holding a prospecting or mining permit who
violates ss . 144, 80 to 144. 93 or any order issued or rule adopted
under ss : 144 80 to 144 . 93 shall forfeit not less than $10 nor more

a ` violation of law or any unapproved deviation from the mining
or reclamation plan at a mining site under a mining permit:

1 .. The department shall issue an order requiring the operator
to comply' with the statute, rule or plan within' a specif i ed time ;

2 The department shall require the alleged violator to appear '
before the department for a hearing and answer the charges com-
plained of; or

3 . The depa rtment shall request the department of justice to
initiate action under s . 144 . . 93 .

(b) Effective dates of order s . Any order issued under par.. (a)
1 . following a hearing takes effect immediately . Any other order
takes effect 10 days after the date the order is served unless the per-
son named in the order, requests in writing a heari ng before the
department withinn the 10=day period

(c) Hearing on orders .. If no hearing on an order issued under
par (a) 1 : was held and if ' the department receives a request fo r a
hearing .. . within 10 days after the date the order is served, the
department shall provide due notice and hold a hear ing..

(d) Enforcement of orders. The department shall cancel the
mining permit for a mining site held by an operator who fails to
comply with an order issued under par (a)1The department shall
inform the department of justice of the cancellation within 14
days Within 30 days after the department of justice is informed,
it shall commence an action under s 144.93

(2) Tf't eclamation of ' a mining site is-not_ pt oceeding in accord-
ance with the reclamation plan and the operator has not.t com-
menced to rectify deficiencies within the time specified in the
order, or if the reclamation is not properly completed in conf 'oim-
ance with the r eclamation plann withinn one year after completion
or abandonment of mining on any segment of the mining site, or
if the exploration license or prospecting or mining permit is
revoked under s . 144 .. 9.3 (2) and (3), excepting acts of God, such
as adverse weather affecting grading, planting and growing condi-
tions, the department, with the staff', equipment and mater i al under
its control, or by contract with others ; shall take such actions as are
necessary for- the reclamation of mined'at eas . The operator shall
be liable for the cost to the state of ' reclamation conducted under
this section . Any operator who is exempted from filing a bond or
depositing cash, certificates of deposits or government securities
by s 144. 86 (6) shall riot be liable for- an amount greater than an
amount specified by the department The specified amount shall
be equal to and determined in the same manner as the amount of
the bond or other security otherwise required under s. 144 86 (1),
assuming the operator had not been exempt from such filing or
depositing,.

(3) All other, prospecting and mining permits held by an open-
afoc who refuses to reclaim 'a'mining site in compliance with the
reclamation plan after the completion of mining or after the can-
cellation of a ' mining permit shall be canceled : The department
may not issue any prospecting or mining permits for that site or
any other site in this state to an operator- who refused to reclaim
a' mining site in compliance with the reclamation plan

" (4) (a) The department may issue a stop order to an operator, ,
requiring an immediate cessation of mining, in whole or in part,
atanY timg that tha r1 P arfmPnt dPtP r_.mi_n_ P C that the rp_n_ti nua _n_cepf
mining constitutessan immediate and substantial threat to public
health and safety or the environment

(b) If no heat ing on the stop order was held, the department
shall schedule a hearing on the stop order, to beheld - within 5 days ;
after , issuance of'.the order and shall incorporate notice of the hear-
ing in the copy of ' the order served upon the operator . . The depart-
merit also , shall give notice to any other persons who previously,
requested notice of such proceedings ..

(c) Within 72 hours after commencement of any hearing under
par ; (b) ; unless waived by agreement of ' the parties, the department
shallissue a decision affirming, modifying or setting aside the
stop order The department may apply to :the circuit court for an
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fences where necessary and, if' practical, restoration of plant ; fish
and wildlife habitat . .

(c) "Nonmetallic mining refuse" means waste soil, rock, min-
eral, liquid and vegetation and other waste material resulting from
nonmetallic mining.. This term does not include merchantable
by-products resulting directly from or displaced by the nonmetal-
lic mining .

(d) "Nonmetallic mining site" means all of ' the following:
1 . . The location where nonmetallic mining is proposed or con-

ducted, including all surface areas from which materials have
been or will be removed

2 Storage and processing areas related to the nonmetallic ,
mining

3 Areas where nonmetallic mining refuse is deposited
4. Areas disturbed by activities such as the construction or

improvement of private roads or haulageways for nonmetallic
mining

5 . Buffer areas necessary to assure appropriate final slopes
after nonmetallic mining reclamation.

(e) "Operator" means any person who is engaged in, or who
has applied for- a permit to engage in, nonmetallic mining, whether
individually, j ointly or through subsidiaries, ;agents, employes,
contractors or subcontractor 's . .

(f) "Replacement of topsoil" means the replacement of the top-
soil that was removed or disturbed by nonmetallic mining, or the
pr ovision of soil that is at least as adequate as the topsoil that was
removed or disturbed, for the purposes of providing adequate veg-
etative cover and Stabilization of soil conditions ..

(2 ) NONIvIEIALLIC MINING RECLAMAPION RULES (a) Rules „ 'TY10

depat tine'nt shall establish all of the following by rule :-
1 Uniform statewide standards for nonmetallic mining recla-

mation-,
2 Provisions for the administration of this section by the

department . "
2m Uniform statewide standards for the administration of a

nonmetallic mining reclamation ordinance by any county, city,,
village or town

3 The text of a nonmetallic mining reclamation ordinance
that conforms with this section

(am) Standards 1 The department shall establish nonmetallic
mining reclamation standards under pay (a)1 , that are applicable
both during nonmetallic mining and after- the termination of non- -
metallic mining,

lm The department shall include in the standards specifi c
findings regarding the necessity of ' nonmetallic mining regulation
to. protect public health, safety , and welfare and the environment. . ,

2 The department shall establish diffe rent nonmetallic min-
ging reclamation standards and compliance schedules , for those

portions of a nonmetallic mining site that were mined before thee
effective date of the ordinance, and those portions of a nonmetallic
mining site that are mined on.or after the, effective date of the ordi-
nance, in order to avoid excessive costs and to encourage the
development and reclamation of existing nonmetallic mining
sites, to the extent practicable

3 , Standards for those portions of a nonmetallic mining site,
-I-

that mined on of ai ET' iii e effective date vi iii2 viui..aii~2 Siiaii

include requi rements related to the removal or reuse of nonmeCal-
lic mining refuse, removal of roads no longer in use, stabilization
of soil conditions, grading the nonmetallic mining site, replace-
ment of' topsoil, establishment of vegetative codex, control of sur-
face water flow and groundwater withdrawal, prevention of envi=
ronmental pollutiori ;'consttuetion offences where necessary and,
if'' practieal, protection or restoration of plant; ' fish and wildlife
habitat

4 . Standards for those portions of a nonmetallic site that are
mined before the effective date of' the ordinance shall only include
those minimal requirement§ necessary for the stabilization of soil
conditions, establishment of vegetative cover and the prevention

144.9407 Nonmetallic mining reclamation . (1) DEFI-
NITIONS In this section :

(a) "Nonmetallic mining" means all of'the following : .
1 Operations or activities for'the extraction from the earth for -

sale or, use by the operator of mineral aggregates or nonmetallic
minerals such as stone, sand, gravel, asbestos, beryl, clay, feld-
spar, peat, talc and tops-off, including Such ^y^ e :'w .: ^::S ^ :' activities
as excavation, grading and dredging

2 On-site processes that at e'related to the extraction of min-
eral aggregates or nonmetallic minerals,, such as stockpiling of
materials, blending mineral aggregates or nonmetallic minerals
with other mineral aggregates or, nonmetallic minerals, crushing,,
screening, scalping and dewateting

(b)` "Nonmetallic mining reclamation" means the rehabilita-
tion of 'a nonmetallic mining site, including'removal : or Tense of
nonmetallic mining refuse, grading of'the nonmetallic mining site,
replacement of topsoil, stabilization of soil conditions, establish-
ment of vegetative cover'; controll of surface water and ground-
water, prevention of', environmental pollution,, construction of

than $10,000 fat each violation . Each day of violation is a sepa-
rateoffense . . If' the violations continue after an order to cease has
been issued, the permit shall be revoked .

History : 1973 c 318 ; 1977 c 421 .

144.935 Citizen suits . (1) Except as provided in sub . . (2),
any citizen may commence a civill action on his or her own behalf ':

(a) Against any person who is alleged to be in violation of ' ss .
144. 80 to 144 . 94 .

(b) Against the department where there is alleged to be a f 'a'ilure
of the department to perform any act or duty under ss . 144.. 80 to
144 . 94 which is not discretionary with the department :

(2) No action may be commenced :
(a) Under sub . . (1) (a) :
''1 Pr ior to 30 : days after - the plaintiff has given notice of the

alleged violation tothe department and to the alleged violator ; or
2 If' the department has commenced and is diligently prose-

cuting a civil of criminal action, but in any .y such action any citizen
may intervene as a matter of, ti ght .

(b) Under sub . (1) (b) pr i or to 30 days after the plaintiff has
given notice of such action to the department ,

(3) The court, in issuing any f inal order in any action brought
under this section, shall award costs of litigation including reason-
able attorney and expert witness fees to the plaintiff if' he or she
prevails, and the court mayy do so if it determines that the outcome
of ' the controversy is consistent :w th the relief'soughtby the plain-
tiff '-i rrespective of the formal disposition of the civil action ., In
addition, the court shall award treble damages to any plaintiff
proving damages caused by , a person mining without a permit or
wilfully violating ss . 144 80 to 144,94 or anyy permits or orders
issued under ss . 144, 80 to 144,94.

(4) Nothing in this section restricts any r ight which any per-
son or class of persons may have under any other statute ; or: com-
mon law

History: 19177.c 421 .

144.937 Effect of other statutes . If ' there is a standard
under other state or federal statutes or rules which specifically c eg-
ulates in whole an activity also regulated under ss . 144:80 to
144 94 the other state or federal statutes or rules shall be the con-
trolling standard. If the other state or, federal statute or rule only
specifically regulates the activity in part, it shall only be control-
ling as to that part.

History : 1977 c 421 .

144.94 Review. Any person aggrieved by any decision of
the department under- ss 144 ,80 to 144 :937 may obtain its revieww
under ch 227 ,

History: 19' 73 . c 31 . 8 ; 1977 c 421;
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6. A : requirement for the operator to provide a bond, deposit
of ' funds, established escrow account, letter of credit, demonstra-
tion of' financialresponsibility by meeting net worth requirements
or other form of financial assurance conditioned on the faithful
performance of.all of the requirements of the nonmetallic mining
reclamation ordinance.

7 . Provisions to restrict nonmetallic mining or restrict, regu-
late or require certain activities in connection with nonmetallic
mining or nonmetallic mining reclamation in order to ensure com-
pliance with nonmetallic mining reclamation standards, operation
plans, nonmetallic mining reclamation plans, licensing standards,
financ ial assurance requirements and other requirements of the
nonmetallic mining reclamation ordinance These restrictions,
regulations and requirements may include requirements for sepa-
radons ,between excavations and property boundar i es, for' depth of
excavations and for segregation of' topsoiL

8 . A prohibition on nonmetallic mining if' a proposed nonme-
tallic mining site, other than a nonmetallic mining site in existence
before the effective date of ' the ordinance, cannot be reclaimed in
compliance with the nonmetallic mining reclamation standards in
the ordinance .

9 . Procedures for the i ssuance and enforcement of compli-
ance orders, suspension orders and termination orders to ensure
compliancewith nonmetallic mining reclamation standards, oper-
ationplans, nonmetallic mining reclamation plans, licensing stan-
dards, financial assurance requirements and other provisions of
the nonmetallic mining reclamation ordinance .

10 A provision for penalties consistent with sub . (8) (c) ,
11 . Standards and procedures for granting exemptions and

var iances from the requirements of the nonmetallic mining recla-
mation ordinance ..

(3) MANDATORY ENACTMENT AND ADMINISTRATION OF ORDI-
NANCE (a) Requirement to enact and administer ordinance .
Within 6 months after the effective date of the rules under sub . (2)
(a)„ each county shall enact a nonmetallic mining reclamation
ordinance, the text of which is in strict conformity with the text of
the ordinance established under sub . . (2) (a) 3 , except as provided
in par (b) . , : Thiss ordinance , may be enacted separately f rom an
ordinance: enacted under s .. 59 . 97 .

(b) Preexisting county ordinances . . Any county with a nonme-
tallic mining reclamation ordinance in effect on the June 1, 1993,
may maintain and administer that ordinance i f the department
reviews the existing ordinance and determines that it is at least as
restrictive as the ordinance established under sub , (2) (a) 3 . If ' the
department determines that any part of the existing ordinance is
not as restrictive as the ord inance established under' sub: (2) (a) 3 . ,
the county may amend the ordinance and submit the amended
ordinance to the department for approval After obtaining the
approval of ' the department under this paragraph, the county may
not amend the ordinance to make it more , restrictive After
obtaining the approval of the department under this paragraph, the
county may not amend the ordinance to make it less restrictive
than the ordinance established under sub;. (2) (a) 3 .

(c) Applicabilityy of county ordinance The ordinance under
par. (a) or (b) applies to the entire area of the county, except for
cities, villages and 'towns that enact and administer a nonmetallic
mining reclamation ordinance UAW--A- -11, /AN

(4) AUTHORITY' TO ENACT AND ADMINISTER ORDINANCE , (a)
Authority to enact and administer ordinance : A city, village or
town may enact and . administer a nonmetallic mining reclamation
ordinance, the text of which is in strict conformity with the text of
the ordinance under sub .. : (2) (a) 3 . Except as prov ided in par. (b),
a city, village or town may not administer a nonmetall ic mining
reclamation ordinance ; the text of which is not in strict conformity
with the text of the ordinance under sub . (2) (a) 3 .

(b) Preexisting municipal ordinances . A city, village or town
with a nonmetallic mining reclamation ordinance in effect on June
1, 1993 ; may maintain and administer that ordinance if the depart-
ment reviews the existing ordinance and determines that it is at

1. . Nonmetallic mining reclamation standards that are identi-
cal to the standards established under par. (a) L .

2 A requirement for- the operator to submit a nonmetallic
mining operaton .plan including maps, information about the non-
metallic mining :site,, a description of the proposed nonmetallic
mining including methods and procedures to be used and, a pro-
posed timetable for completion of var ious stagess of the nonmetal-
lic -mining. The operation plan shall be designed to assure suc-
cessful nonmetallic mining reclamation consistent with the
standards in par..: (am) 3 , and 4 , to minimize the costs of nonmetal-
licmining reclamation and, to the extent practicable, to minimize
the area disturbed by the nonmetallic mining at any time and to
provide for continuous nonmetallic mining reclamation . For
those portions of a nonmetallic site mined on or after the effective
date of the ordinance, the operation plan shall provide for buffer
areas , on the nonmetallic mining site to assure appropriate final
slopes after nonmetallic mining reclamation .

3 A acquirement for the operator , to submit a nonmetallic
mining reclamation plan including maps ,, information about the
nonmetallic mining site, a description of the proposed nonmetallic
mining reclamation including methods andprocedures to be used
and a proposed timetable for ' completion of various stages of the
nonmetallic mining reclamation

4 A requirement for the operator to obtain a nonmetallicc min-
ing permit in order, to engage in nonmetallic mining or in nonme-
tallic mining reclamation ; a requirement for a 5-year permit term
unless a shorter , permit term is requested by the applicant ; stan-
dardsfor the issuance, renewal, modification, suspension or revo-
cation of fhe pecriYt a requirement for public notice and an oppor-
tunityfor a public hearing before issuance, renewal; modifi cation,
suspension or revocation of the permit; a requirement to conduct
apublic hearing on the issuance; renewal or modification of a per-
mit, if requested `within 30 days ` after :receipt of the nonmetallic
mining operation and :reclamation plan ; a r i ght for any person who
meets the requirements of s . 227 :42 (1) to obtain a contested case
hearing ;under- chr. 68 on the issuance, renewal, modification, sus-
pension or revocation of 'a permit; a requirement for cooperative
issuance of a single :petmitif'motethan one county or municipality
has' jurisdiction over the nonmetallic mining site ; a requirement
for' issuance of a; single permit for all nonmetallicc mini ng sites
operated by xhe same person in a county or municipality, with non-
metallic mining sites to , be added or' deleted by permit modifica-
tion and with separate permit conditions, fees and f inancial assur-
ance for each nonmetallic mining site; and a requirement that
action approving, denying or conditionally approving a permit be
taken within 90 days after receiptof 'the mining operation and mm
ing reclamation plans or, if a public hearing is held, within 60days
after the close of the public hearing.

S A tnrnyig ;nn ,im innSin ba anniial_ f Pac nS determined by the,

depar tment for the administrationo#' sub (7) and imposing annual
fees as determ ined by the; county, city, village or town that shall,
as closely as possible, equal the cost of all of the following :

a The exam i nation and approval of operation plans and non-
metallc, .mining, reclamation plans

b The inspection of nonmetallic mining and nonmetallic
mining reclamation .
" Ss 'A requirement for an expedited review process if the

applicant pays an additional fee as determined by the county, city,
village or town under subd 5 . or if the applicant requires a permit
under this section to perform services under contract with a city,
village; 'town,'county or other governmental unit :

of environmental pollution . If' additional nonmetallic mining
takes place on a Portion of` a site that was mined before the effec-
tive date of ' the ordinance; that portion of 'the site shall be subject
to the standards under subd 3 , and the remainder of the site shall
be subject to this . subdivision .

(b) Textofordinance, The text of the nonmetallic mining recla-
mation ordinance under par . (a) 3 shall include all of the follow-
ing :
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8 Nonmetallic mining to obtain stone, soil, sand or gravel for
highway and bridge construction if the nonmetallic mining is sub-
j ect to requirements of ' the department of transportation concern-
ing the restoration of ' the nonmetallic mining site..

9 Dredging for navigational purposes, to construct or main-
tain farm drainage ditches and for the remediation of environmen-
tal contamination and the disposal of spoils from that dredging . .

10 .. Removal of material from the bed of Lake Michigan or
Lake Superior by a public utility pursuant to a permit under s .
30..21 .

(6) INSPECTION An agent of aeounty, city, village or town that
has a valid nonmetallic mining reclamation ordinance may enter
a nonmetallic mining site in the performance of his or her offi cial
duties at any reasonable time in order to inspect those premises
and to ascertain compliance with the nonmetallic mining reclama-
tion ordinance . No person may refuse entry or access to an agent
of' the county, city, village or town who requests entry for purposes
of inspection, and who presents appropriate credentials . No per-
son may obstruct, hamper or interfere with the inspection . . . The
county, city, village or town shall furnish to the operator any report
prepared by the county, city, village or town regarding the inspec-
tion

(7) DEPARTMENT REVIEW (a) Review The department shall
review the nonmetallic mining reclamation program under this
section of each county and each city, village or town that exercises
j urisdiction under this section to ascertain compliance with this
section and the rules promulgated under this section .. This review
shall include all of the following :

1 A performance audit of the nonmetallic mining reclama-
tion program of the county, city, village or town .

2 Verification, by on-site inspections, of county, city, village
or town compliance with this section and rules promulgated under
this section..

3 A written determination by the department, issued every 3
years, of whether or not the county, city, village or town is in com-
pliance with this section and rules promulgated under this section . .

(b) Noncompliance, hear ing . If the department determines
under par. . (a) that a county, city, village or town is not in compli-
ance with this section and r ules promulgated under th is section,
the department shall conduct a hearing, after 30 days' notice, in
the county, city, village or town . As soon as practicable after the
hearing, the department shall issue a written decision regarding
compliance with this section and rules promulgated unde r this
section

(c) Municipal noncompliance; consequences. If the depart-
merit deter mines under par (b) that a city, village or town is not
in compliance with this section and rules promulgated under this
section, the city, village or , town may not administer the nonmetal-
lic mining reclamation program. The county nonmetallic mining
reclamation ordinance applies to that city, village or town and the
county shall administer the nonmetallic mining reclamation pro-
gram in that city, village or town : The city, village or ' town may
apply to the depar tment to resume its authori ty to administer the
nonmetallic mining reclamation program, but not sooner than 3
years after the department issues a decision under par (b) The
fIP~?T'Y_7_71PT1Y , ".1 f _PT' a }1_eaT71_l_g, may approve the city, village or town
request to administerr the nonmetallic mining reclamation pro-,
gram if the city, village or town demonstrates the capacity to com-
ply with this section and rules pr omulgated under this section ..

(d) County noncompliance ; consequences,° If' the department
determines under par'. . (b) that 'a county is not in compliance' with
this section and rules promulgated under this section, the depart-
ment shall administer the nonmetallic mining reclamation pro-
gram in, that county, including the collection of fees, review and
approval of plans, inspection of nonmetallic- mining sites and
enforcement The county may apply to the department at anytime
to, resume-administration of the nonmetallic mining reclamation
program .. The department, after a hearing, may approve the

least : as restrictive as the ordinance established under sub . . (2) (a)
3 . If the department determines that any part of'the existing ocdi-
nance is not as restrictive as thee ordinance established under sub :.
(2) (a) 3 ., the city, village or town may amend the ordinance and
submit the amendedordinance to the department for approval .
After obtaining the approval of the department under, this para-
graph, the city, village or town may not amend the ordinance to
make it more restrictive, : After obtaining the approval of the
department under this paragraph, the city, village or town may not
amend the ordinance to make it less restrictive than the ordinance
established under sub (2).(a) 3 .

(4m) FEES A county or'a city, village or town with a nonme-
tallic mining reclamation ordinance shall collect the fee estab-
lished under sub (2) (b) 55 and shall forward the state's portion of`
the fee to the department within 90 days after collecting the fee
A county or a city, village or town with a nonmetallic mining rec-
lamation ordinance shall use the revenues from its portion of the
fees only, for the administration of the nonmetallic mining recla-
mation ordinance :

(5) APPLICABILIIY OF ORDINANCE AND STANDARDS (a)
Existing nonmetallic mining . A nonmetallic mining reclamation
ordinance and the standards established under sub . (2) (a)1, apply
to all portions of a nonmetallic mining site, including unraclaimed
portions of a nonmetallic mining site that relate to nonmetallic
mining that occurred before the effective date of the ordinance .

(b) Nonmetallic . mining in or near navigable .waterways.. A
nonmetallic mining reclamation ordinance and the standards
established under `sub : (2) (a) 1, do not apply to any nonmetallic
mining site or portion of a nonmetallic mining site that is subject
to permit and reclamation requirements of the department under
ss . 30 . .19, 30 195, 30 . .20, 30 30 and 30 . .31 .

(d) Public nonmetallic Mining 1 : The standards established
under sub (2) (a) S and; except as provided in subd . 2:, a nonmetal-
lic mining reclamation ordinance apply to nonmetallic mining
conducted by or, on`behalf'of the state or a municipality, Notwith-
§tandi'ng s . 13 .48 (13), nonmetallic mining operated for the benefit
or' use of''the state of any state agency, board, commission or
department shall comply with the permit requirements and non-
metallic mining reclamation standards of`any applicable nonme-
tallic mining reclamation ordinance .

2 The financial assurance requirements of'a nonmetallic min-
ing reclamation ordinance do not apply to nonmetallic mining
conducted by the state or, a municipality

(e) Exempt activities A nonmetallic mining reclamation ordi-
nance and the standards established under sub (2) (a) 1 do not
apply to ;the following activities : .

1 Excavations or grading by a person solely for domestic or
farm use at his or her . . residence or: farm,

2 Excavations or grading conducted for highway constcuc-
ton purposes within the highway right-of-way .

3 Grading conducted for preparing : a construction site or,
restoring land following a flood or natural disaster

4 . Excavations for building 'construction purposes .
5 Nonmetallic mining sites of less than one acre

Any mining nnarahnn, the reclamation of whac_h_-fi g r_e4,lll l'Ed
in;a permit obtained-under ss 144

.80 to 144 7 Any activities conducted 'att a solid waste of hazardous
waste disposal site required to prepare, operate or close a solid
'waste disposal facility under ss : 144 .435 to 144.445 or a hazard-
ous waste disposal facility under ss 144.60xo°144 74, but a non-
metaliic mining reclamation ordinance and the standards estab-
lished undei'sub ; (2) (a)1 apply to activities related to solid waste
or hazardous waste disposal that are conducted at a nonmetallic
mining site that is not part of the solid waste or hazardous waste
disposal facility such as activities to obtain nonmetallic minerals
to be used foilining, capping, covering on constructing beans,
dikes or roads .
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county request to administer the nonmetallic mining reclamation
program if the county demonstrates the capacity to comply with
this section and rules promulgated under this section .. No city, vil-
lageor town may enact an ordinance under sub . (4) during the time
that the departmentt administers the nonmetallic mining reclama-
tion program in the county in which the city, village or town is
located.
c (8) ENFORCEMENT ; REMEDIES ; PENALTIES . (a) Orders,' enforce-

ment The governing body of a county, city, village or town that
has a valid nonmetallic mining reclamation ordinance, or an agent
des ignated by that governing body, may do any of the following :

1 ; Issue a compliance order, suspension order or termination
order as authorized in the nonmetallic mining reclamation ordi-
nance .

2 Modify, suspend or revoke a nonmetallic mining permit as
authorized in the nonmetallic mining reclamation ordinance .

3 Issue a special order directing the immediate cessation of
an activity: regulated under this .section -until the necessary plan
approval is obtained or until the nonmetallic miningg site complies
with the nonmetallicc mining reclamation ordinance.

4 Submit orders to abate violations ofthenonmetallic mining
reclamation ordinance to the distr ict attorney, the corporation
counsel, the municipal attorney or the attorney general for -
enforcement The district attorney, the corpo r ation counsel, the
municipal attorney or the attorney general may enforce those
orders .

(b) Department orders . . The department may issue a special
order directing the immediate cessation of an activity regulated
under this section until the nonmetallic mining site complies with
the nonmetall ic mining reclamation standards established under
sub (2) (a) I

(c) Penalties . Any person who violates the rules promulgated
under " sub. (2) (a) 1 or an order issued under par: (b) may be
required to forfeit not less than $25 nor, more than $1,000 for each
violation, Each day of continued' violation is a separate offense . .
While an order issued under this section is suspended, stayed or
enjoined, this penalty does not accrue.

(9) PRESERVATION OF CERTAIN NONMETALLIC MINERAL DEPOS-
ITS (a) Registration Beginning on June 1, 1994, a landowne r
may register land owned by that person with each county in which
the land is located if' the land has an economically viable nonme=tallic mineral deposit

. . The registration shall delineate the nonme-
ta llic mineral . deposit and the necessary _ buffer areas under ' the
nonmetallic mining reclamation o rdinance The landowner, as a
condition of registration, shall submit evidence that a notation of
the registration has been reco r ded in the office of the register of
deeds in each county in which the nonmetallic mineral deposit or
buffer area i s located A registration under this paragraph may not
be rescinded by the county or the landowner or his or her succes-
sors or assigns . .

(b) Limitation on zoning. A county, city, village or town may
not by zoning, rezoning, granting a variance; or other official
action or- inaction, permit the erection of permanent structures
upon, or otherwise permit the use of, any registered nonmetallic
mineral deposit or registered buffer area in a manner that would
YBiii ui.8 :.ii;y
nonmetallic mineral depositor maintenance of the buffer area.

(c) Exceptions . Nothing in this subsection shall be construed
to prohibit the following.

1 A use of land permissible under ' a zoning ordinance on the
day before a mineral deposit or buffer area is registered under par ..

2 Acquisition of a registered nonmetallic mineral deposit or
registered buffer, area by a county, , city, village or town or other
governmental unit for a public purpose if the use of' the land does
not permanently interfere with the extraction of nonmetallic min-
erals or maintenance of the buffer area.

History : 1993 a 464

144.943 Departmental powers and duties ;' oil and
gas . (1) The department shall establish a licensing procedure for'
oil and gas exploration and production in this state, The procedure
shall require the applicant to do all of the following :

(a) Submit any information that the department considers nec-
essaty to determine whether the applicant is competent to conduct

SUBCHAPTER VI

OIL AND GAS

144.941 ' Definitions ; oil and gas. In ss 144.941 to
144 . .944 :

(1) "Exploration" means the on-site geologic examination
from the surface of an area by core, rotary, percussion or other
drilling for the purpose of searching for oil or gas or establishing
the nature and extent of a known oil or gas deposit and includes
associated activities such as clearing and preparing sites or
constructing roads for drilling.. For the purposes ofthe definition
of exploration, geologic examination does not include drill holes
constructed for the purpose of'collecting soil samples or for deter-
mining geologic information by seismic methods ..

(1 g) "Gas" means naturally occurring gaseous hydrocarbons .
(1 M) "Oil" means naturally occurring liquid hydrocarbons .
(1s) "Principal shareholder" means any person- that owns at

least 10% ofthe beneficial interest of another person .
(2) "Production" means the process involved in the extraction

of oil or gass for commercial purposes, and the construction of
roads, construction, testing and completion of wells and installa-
tion and operation of pipelines, tanks and other necessary equip-
ment for that extraction ..

(3) "Related person" means any person that owns or operates
an oil or gas exploration or production site in the United States and
that is one ofthe following when an application for an oil or gas
exploration or production license is submitted to the department :

(a) Thee parent corporation of the applicant
(b) A person that holds more than a 30% ownership interest in

the applicant .
(c) A subsidiary or affiliate ofthe applicant in which the appli-

cant holds more than a 30% ownership interest :
History : 1991 a 262

144 .942 Oil and gas exploration and production .
(1) No person may engage in the exploration for oil or gas with-
out a license from the department .

(2) No person mayy engage in the production of oil or gas with-
out alicense from the department .

(3) No person may commit waste in the exploration for or in
the production of oil or gas : .

(4) No person may conduct drilling operations, for the explora-
tion for or production o#'oil or gas from beneath the beds ofthe
Great Lakes or bays or harbors that are adjacent to the Great
Lakes, unless all drilling operations originate from locations
above and on the landward side ofthe ordinary high-water mark
and are conducted . according to the terms of a written lease
obtained from the department under, s . 30,20 (2) (b) .

(5) No person holding an oil or gas exploration or production
license may engage a general contractor or affiliate to operate an
oil or gas exploration or production site if the general contractor-
or affiliate has 2 or more felony convictions for violation of a law
for the protection of the natural environment arising out of the
operation of an oil or gass explorationn or production site in the
United Statess within 10 years before the issuance of the person's
license, unless the general contractor or affiliate receives the
department's approval of a plan to prevent the occurrence in this
state of events similar to the events that directly resulted in the
convictions . .

History: 1991 a 262.

Electronically scanned images of the published statutes.



144.943 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 93-94 Wis . . Stats. 2674

3 . The applicant included in its license application under ' sub . .
(1) a plan to prevent the occurrence in this state of events similar
to the events that directly resulted in the convictions..

(cm) That the applicant, a related person or an officer or direc-
tor of the applicant or a related person has, within 10 years before
the application is submitted, been required to forfe i t more than
$10,000 for a violation of a law for the protection of the natural
environment ar i sing out of' the operation of' an oil and gas explora-
tion or production site in the United States, unless one ofthe fol-
lowing applies :

T . The court ordered the person who was required to forfeit
more than $10,000 to engage in activities to remedy the violation
and the person has complied with that order. .

2 . The person who was required to forfeit more than $10,000
is a related person with whom the applicant has terminated its rela-
tionship .

3 : The applicant included in the license application a plan to
prevent the occurrence in this state of ' ev8nts similar to the events
that directly resulted in the f 'oifeture.

(d) That the applicant or a related person has, within 10 years
before the application is submitted, declared bankruptcy or ' under-
gone dissolution that resulted in the failure to reclaim an oil or gas
exploration or production site in the United States in violation of
a state or federal law and that failure has not been remedied and
is not being remedied ,

(e) That, within 10 years before the application is submitted,
a license or other' approval for oil of gas exploration or ' production
issued to thee applicant or a related person was permanently
revoked because of 'a failure to reclaim an oil or gas exploration
or production site in the United States in violation of state or fed-
eral law and that failure has not been and is not being remedied .

(6) The department may not deny a license for oil or gas explo-
ration or production under sub . (5) if the person subject to thecon .-
Actions, forfeiture, permanent revocation, bankruptcy or dissolu-
tion i s a related person but theeapplicant shows that the personwas
not the parent corporation of ' the applicant, a person that holds
more than a 30% ownership in the applicant, or a subsidiary or
affiliatee of the applicant in which the applicant holds more than a
30% interest at the time of ' the convictions ; forfeiture, permanent
revocation, bankruptcy or dissolution .

History: 1991 a, 262

144:944 Penalties ; oil and gas . (1) Any person who
makes or causes to be made in an application or report required
under ss. 144,941 to 144 . 144 a statement known to the person to
be false or misleading in any material respect or who refuses to
submit information required by the department under ss . 144 .941
to 144 944 may be fined not less than $1,000 nor more than
$5,000

(2) Any person who violates ss . 144 . 941 to 144,944 or any
orderr issued or rule promulgated under ss . 144,941 to 144 .944
may be required to for feit not less than $1,000 nor more than
$10,000 for each violation. Each day of violation is a separate
offense..

(3) (a) If' a person makes or causes to be made in an applica-
tion or report required-under- ss. 144 . 941 to 144 944 a statement
known to the person to be false or misleading and that statement
is materi al to the issuance of an exploration or production license,
the department may revoke the license . If' a person holding an
exploration or production license repeatedly makes or causes to
be made in an application or report required under ss. 144 941 to
144 :944 a statement known to the person to be false or misleading
in any material respect or refuses to submit information required
by the department under ss . 144:941 to 144 .944, the department
may revoke the license

(b) If' a person holding an exploration or ' production license
continues to violate ss . 144 941 to 144 . 944 after the department

oil and gas exploration, production and site reclamation and to
determine whether the requirements of sub . . (5) are satisfied.

(b) Submit any information necessary for the department to
determine whether the proposed exploration, production and site
reclamation will comply with ss . 144,941 to 144.944 and rules
promulgated under those sections .

(c) Pay fees to cover the costs of plan review and licensing .
'(d) - File with the department a bond conditioned on the faithful

performance of all of the requirements of ss 144-. 941 to 144 944
and r ules promulgatedd under those sections .

(2) The department shall promulgate rules to protect the
waters of the state, air , soil, plants, fish and wildlife from the
adverse effects of oil and gas exploration and production, includ-
ing rules relating to all of the following :

(a) Location, construction, operation and maintenance of ' wells
and ancillary facilities to pr ovide the greatest practicable protec-
tion to the environment

(b) Disposal of waste liquids encountered or ' produced in oil
and gas exploration and production .

(c) Plugging of wells and abandonment and reclamation of
well sites and mud pits and all other ancillary facilities to provide
long-term envi r onmental protection .

(d) Reclamation of affected land when exploration and pro-
duction are completed.

(e) Competence of an applicant to conduct oil and gas explora-
tion, production and site reclamation .

(3) The department shall promulgate rules to prevent waste in
the exploration for or, the production of oil and gas, including rules
related to all of the following:

(a) Prevention of the escape of oil or gas from one stratum to
another, and water or brine into oil and gas strata . .

(b) Prevention of the premature or, irregular encroachment of
water that reduces the total recovery of oil and gas ..

(c) Prevention of f ires, explosions, blowouts, seepage or cav-
ing

(d) ' Secondary recovery methods of oil or gas .
(e) Spacing of wells .,
(f) Regulation of well production, including the allocation of

allowable production in any field or pool .
(g) Operation of wells with efficient ratios of ' gas to oil .
(5) The department may , not issue a license for oil or gas

exploration or production if it finds any of the following. .
(a) That the applicant has violated and continues to fail to com-

ply with. ss . 144 . . 941 . to 144,944 or any rule promulgated under
those sections

(b) That the applicant , a pri ncipal shareholder of the applicant
or a related person has, within 10 years before the application is
submitted, forfeited :a reclamation bond f'or, oil or gas exploration
or production that was posted . in accordance with a permit, license
or other approval for an oil or gas exploration or production site
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted and the amount
of the bond was sufficient to cover all costs of reclamation .

(c) That the applicant ; a related person or an officer or director'
of' the applicant has, within 10 years before the application is sub-
mitted ; 2 or more felony convictions for violations of laws for the
protection of the natural environment ar i sing out of ' the operation
of an oil or gas exploration or ' production site in the United States,
unless one of the following applies :

1, The court ordered the person convicted, as part of ' the sen-
tence or as a condition of probation, to engage in activities to rem-
edy the violation and the person has complied with that order .

2 The person convicted is a related person or an off icer or
director of the applicant with whom the applicant terminates its
relationship .
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health and social services and to the state laboratory of hygiene
any rules proposed under this section that affect the laboratory cer-
tification program. under s . 252 22 (5), for review and comment.
These rules may not take effect unless they are approved by the
department of health and social services within 6 months after
submission

(b) The department shall enter into a memorandum of under-
standing with the department of health and social services setting
forth the responsibilities of each department in administering the
laboratory certif ication programs under s . 252 22 (5) and this sec-
tion The memorandum of understanding shall include measures
to be taken by each department to avoid duplication of application
and compliance procedures for laboratory certification .

(3) '' CERTIFICATION STANDARDS REVIEW COUNCIL The council
shall review the laboratory certification and registration program
and shall make recommendations to the department concerning
the specification of test categories, reference sample testing and
standards for certification, registration, suspension andd revoca-
tion and other aspects of the program .

(4) DEPARTMENT MAY REQUIRE CERTIFICATION OR REGISIRA-
rioN (a) Applicability Except as provided in subs . (5) and (6),
if results from a test in a specified test category in a covered pro-
grain are required to be submitted to the department, the depart-
ment may requ ite by rule that the test be conducted by a laboratory
which is certifi ed or registered to conduct tests in that specified
category . The department may require that tests be conducted by
a certified laboratory if the requirements for- registration do not
meett the requirements of an applicablee federal law. .

(b) Spec ification of test categories . After considering any
recommendations by the council, the department may identify by
rule specified test categories .

(c) Delayed effective date. . A rule identifying specified test cat-
egories forwhich tests are required to be conducted by a certified
or registered laboratory may not take effect until at least 120 days
after publication . .- The department may not require a person to
resubmit results of tests which were not required to be conducted
by a certified or registered laboratory at the time of the original
submission merely because of that fact :

(S) RECOGNITION OF OTHER CERTIFICATION OR REGISTRATION
(a) Laboratories certified by the department of health and social
services. The department shall recognize the certification of a lab-
oratory by the department ofhealth and social services under s .
252 .22- and shall accept the results of any test conducted by a labo-
ratorycertifi ed to conduct that category of test under that section .

(b) Reciprocity with laboratories certified or registered by
other governments: The department may recognize the certifica-
tion, registration, licensure or approval o fa laboratory by another
state or an agency of the federal government if the standards for
certification, registrati on, licensure or approval are substantially
equivalent to those established under this section.. The department
shall negotiate with and attempt to enter into acceptable agree-
ments with federal agencies and agencies of other states for the
purpose of reciprocal recognition of laboratory ce rtif ication and
registration under this section .. The department may not recog-
nize the certifi cation, registration, licensure or approval of a labo-
ratory by another, state or an agency of the federal government
unless that state or federal agency recognizes laboratories certi-
fied underthis section . . The department may accept the results of
any tests conducted bya laboratory which it recognizes under an
agreement. . The department shall publish periodically a list of
those agencies whose certifications, approvals or registrations it
accepts . . Any laboratory which isiegistered, certified or approved
by anyy such agency may apply to the department to have the same
recognized under this section

(c) Private organization agreements : The department may
recognize the certification, accreditation or approval of a labora-
tory by a pri vate nonprofit organization i#' the organization's stan-
datds for certification, accreditation or approval ale substantially
equivalent to those established under this section . The department

GENERAL ENVIRONMENTAL PROVISIONS

144:95 Laboratory cert ification program . (1) DEFi-
Ntnorrs As used in this section :

(a) "Accuracy" means the closeness of a measured value to its
generally accepted value or its value based upon an accepted ref-
erence standard,

(b) "Certified laboratory" means a laboratory which performs
tests for- hire in connection with a covered program and which
receives certification under sub . . (7) or receives recognition as a
certified laboratory under sub . . (5) ;

(c) "Council" means the certification standards review council
created under s, 15 :107 (12) .

(d) "Covered program" means test results submitted' in con-
nection with any of the following :

1 . A feasibility report, plan of operation or the condition of
any license issued for a solid waste facility under s .144 44 (2), (3)
and (4), or hazardous waste facility under s, 144 64 (2) 414 (2), (b)

.
2 . An application for a mining permit under s . 144 85 (3) .
3 . Monitoring requited by termss and conditions ofa permit

issued under ch . 147
4 The replacement of a well or provision of alternative water

supplies underr s . 144 027 or 144 .265.
5. Groundwater monitoring under ch . 160
6 The management or enforcement of the safe drinking water

program under s '144.025 (2) (t) or 162 03 (1) (b) and (d) .
7 "Thee terms of department contracts when specifically

required in the contracts,,
8 An investigation of 'a discharge of a hazardous substance

under s 144 76
9. A regulatory program specified by thee department by rule

if, after consultation with the council, the department finds that
existing quality control programs do not provide consistent and
reliable results and the best available remedy is to require that all
laboratories performing the tests for that regulatory program be
certified or registered

(e) "Laboratory"" means a facility which performs tests in con:
nection with a covered program .

(f) "Precision" means the closeness of'repeated measurements
of the same parameter within a sample.

(g) "Registered laboratory" means a laboratory which is regis-
ter A ^AA . Sub.. (8) ^ :accrues recognition n. as a :'eg=st PrPy1 l ahn ; a -
tory under sub . (5) :

(h) "Results" includes measurements, determinations and
information obtained or derived from tests .

(i) "Test" means any chemical, bacteriological, biological,
physical, radiation or microscopic test, examination or analysis
conducted by a laboratory on water, wastewater, waste material,
soil or hazardous substance..

(j) "Test category" means one type of test or group of tests
specified by rule under sub . . (4) for similar materials or classes of
materials or whichh utilize similar methods or related methods . .

(2) COORDINATION WITH DEPARTMENT OF HEALTH AND SOC IAL .
SERVICES . (a) The department shall submit to the department of

has issuedd an order to cease those violations, the department shall
revoke the license,

(4) Any oil or gas produced in violation of ss. 144 941 to
144.944 or any order issued or rule promulgated under ss .144.941
to 144 or any product manufactured from that oil or gas, is
subject to confiscation.. The department may seize that oil, gas or
products and request the department of ,justice to commence an
action to confiscate the oil, gas or products . .

History : 199 1 a 262 .

SUBCHAPTER VII
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to the extent reasonably possible, reference samples prepared by
an independent source for a representative cross section of test
categor i es which are to be regularly and routinely performed by
certified laboratories . . The department may require a certified lab-
oratory to analyze not more than 3 reference samples per year for
each test category

(d) Quality control: The department shall establish by rule
minimum requirements ' for a quality control - program which
ensures that a laboratory complies with criteria for the accuracy
and precision of tests in each test category and which specifies
procedures to be followed if these criteria are not met . The depart-
ment may accept a quality control program based upon state or
federal requirements for similar test categories .

(e) Records . Where a particular time per iod is not otherwise
specified by law, the department' may prescri be by rule for each
test category the length of time laboratory analysis records and
quality control data specified in the laboratory's quality control
programm are to be retained by the laboratory. ,

(f) Application for certification. . The department shall specify
by rule the criteria and standards to be met by applicants for certi-
fzcation .-A laboratory desiri ng to be certified for a specif i ed test
category : shall make: application on forms provided by the depart-
ment .

( g) . Initial certification. The department shall issue an initial
certification to a laboratory for a specified test category if all of the
following : conditions are met :

1 . `Application' The laboratory submits an application
requesting -certification in a specified test category -

2 'Methodology', The laboratory specifies 'a methodology
prescribed or permitted under par (b) which it intends to utilize in
conducting tests in the specif i ed test category .

3 `Accuracy' . If the department provides a reference sample,
the laboratory conducts a test on the sample and obtains results
which comply with the minimum criteria for accuracy for that
specified test category.

4. `Quality control' . The laboratory has or agrees to imple-
ment equality control program which meets minimum require-
ments under par (d) for the specif ied test category and which is
to commence. no later than the date of certif 'ication ._

' ` (h) Certification period, Certification of laboratories shall be
renewed annually. A certification is valid from the date of issu-
anee: until it expires, : is revoked or suspended : ,

(i) Suspension and evocation, After considering recommen-
dations from the council, the department shall establish by rule
criteria and procedures for the review and evaluation of the certifi-
cation of laboratories and the suspension or revocation of' certif i -
cations If, after opportunity for a contested case hearing, the
department finds that a certified laboratory materially and consist-
ently failed to comply with the criteria and procedures established
by rule, it may suspend or revoke the certification of the labora-
tory. A person whose certifi cation is suspended or revoked may
reapplyy for certification upon a showing that the person meets the
applicable criteria for certification and has corrected the deficien-
cies that led to the stispension or revocation .

l8) REGISTRATION PROCEDURE ,: . (a) Criteria, Upon appliCa-
tion, the department shall register a laboratory if' the laboratory
complies with the requirements of ' thissubsection, if the labora-
tory does not perform tests commercially for ' hire and if .

i The laboratory performs tests solely on its own behalf ' or
on behalf of asubsidiary or other co rporation under common own-
ership or contr ol; or

2 The laboratory is owned or controlled by a municipality or
2 or more municipalities and performs tests solely on behalf ' of the
municipality or municipalities.

(b) Methodology: Testing by a registered laboratory conducted
in connection with a covered program shall be carried out in
accordance with sub (7) (b))

may negotiate with and attempt to enter into acceptable agree-
ments with private nonprofit organizations for the purpose of rec-
ognition under this paragraph The department shall publish peri-
odically a list of those organizations whose certifications,
acct editations orapprovals if accepts ; The department may accept
the results of any tests conducted by a laboratory that it recognizes
under an agreement . Any laboratory that is certified, accredited
or approved by an organization with which the department has an
agreement may apply to the department to be recognized under
this paragraph

(d) Discretionary acceptance.: The department may accept the
results of a test in a specified test category even though the test was
not conducted by a certified oc 'registered laboratory , The depart-
ment may charge an extra fee if' it is necessary to verify the results
of a test submitted : under this paragraph:

(6) NOT APPLICABLE TO OTHER PROGRAMS . No laboratory is
required to be registered or certified under this section for any pu t -
pose ' other than the submission of results under a covered pro-
gram .

( 7) CERTIFICATION PROCEDURES (a) Criteria. After' consider-
ing recommendations by the council, the department shall pro-
mulgate by rule uniform minimum criteria, as provided in this
subsection, to be used to evaluate laboratories for certification . .
Cri teri a shall be consistent with nationally recognized criteria to
the maximum extent possible and shall be designed to facilitate
reciprocal agreements under, sub . . (5) .

(b) Methodology : 1 `Accepted methodology . ' The depart-
ment shall prescribe by rule the accepted methodology to be fol-
lowed in conducting tests in each test category.. The department
mayprescribe by rule accepted sampling protocols and documen-
tation procedures for a specified test category to be followed by
the person collecting the samples , The department may prescribe
this methodology by reference to standards established by techni-
cal societies and organizations as author i zed under s . 227,21 (2) .
The department shall attempt to prescribe this methodology so
that it is consistent with any methodology requirements under the
resource conservation and recovery act, as defined under s . 144.. 43
(4g), the federal water pollution control act, as amended, 33 USC
1251 to 1 ,376, . the safe drinking water act, 42 USC 300f to 300j-10,
or the toxic substance control act, 15 USC 2601 to 2629

2 (Revised methodology' The department may permit the
use of a revised methodology consistent with new or revised edi-
tions or standards established by technical societies and organiza-
tions on a case-a-by-case basis

3 . 'Alternative methodology; confidentiality' , a . The depart-
ment may permit the use of ` an alternative methodology on a case-
by-case basis if the laboratory seeking to use that methodology
submits data establishing the accuracy and precision of the alter-
native methodology and if the accuracy and precision obtained
through the use of the alternative methodology equals or exceeds
that obtained through use of the accepted methodology . The
department shall establish by rule the data which is required to be
submitted and ,the criteria for evaluating accuracy and precision
of alternative .methods

b A laboratory seeking to use an alternative methodology
may request confidential treatment of any data or information sub-
mitted to the department under this paragraph The department
shall, grant confidential status for any data or information relating
to unique methods or processes if the disclosure of those methods
or processes would tend to adversely affect the competitive posi-
tion of the laboratory ,

4 `Waiver of' the procedure' : The department may waive any
procedure prescribed in the accepted methodology on a case-by-
case basis if the laboratory seeking this waiver establishes suffi-
cient reasons for the waiver and that the waiver does not adversely
affect the purpose for which the test is conducted

(c) Reference sample testing : The department may prescribe
by rule criteria for determining the accuracy of tests by certified
laborator i es on reference samples '. The department shall provide;
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(e) "Program" means the hazardous pollution prevention pro-
gram established under s . 36 25 (30) .

(f) "Release" means emission to the air, discharge to the waters
of the state or disposal on the land.

(g) "Toxic pollutants" has the meaning given in s 147 015
(17)(1

tll) PROMOTION OF HAZARDOUS POLLUTION PREVENTION . . In
carrying out the duties under ss . 36 25 (30) and 560 . 19 and this
section, the department, the department of development, the board
and the program shall promote all of' the following techniques for
hazardous pollution prevention :

(a) Replacing a hazardous substance used in a process with a
substance that is not hazardous or is less hazardous .

(b) Reformulating a product so that the product is not hazard-
ous or is less hazardous upon use, release or disposal , .

(c) Changing processes and equipment that produce hazardous
substances, toxic pollutants or hazardous waste . .

(d) Improving operation of production processes and equip-
ment.

(e) Reusing or otherwise reducing the demand for hazardous
substances within processes . .

(2) DEPARTMENT DUTIES The department shall do all of the
following :

(a) Designate an employe of the department to serve as hazard-
ous pollution prevention coordinator and to do all of the follow-
ing.

1 . Serve on the board ..
2 , Recommend , educational priorities to the university of

Wisconsin-extension for the program, considering volume and
toxicity of hazardous substances, toxic pollutants and hazardous
waste produced, lack of compliance with environmental stan-
dards, potential for- hazardous pollution prevention and projected
shortfalls in hazardous waste treatment o r disposal facilities under
the capacity assurance plan.

3 . Coordinate the department's hazardous pollution preven-
tion efforts with those of other, governmental agencies and private
groups .

4 . Provide training concerning hazardous pollution preven-
tion to employes of the department

(b) Identify all department requirements for reporting on haz-
ardouspollution prevention and, to the extent possible and practi-
cal, standardize, coordinate and consolidate the reporting in order
to minimize duplication and provide useful information on haz-
ardous pollution prevention to the board, the legislature and the
public .

(c) Assist the university of Wisconsin-extension in conducting
the education program under s . 36,25 (30) .

(d) Seek federal funding to promote hazardous pollution pre-
vention

(e) Assist the board in prepari ng the report under sub . . (3) (f) ..
(3) BOARD DUTIES The board shall do all of' the following:
(a) Coordinate and monitor hazar dous pollution prevention

activities in this state
(b) Advise the department and other state agencies about the

promotion of hazardous pollution prevention
(c) Act on applications fox grants under s . 560 . . 19 ..
(d) Recommend educational priorities to the university of

Wisconsin-extension for the program, considering volume and
toxicity of hazardous substances, toxic pollutants and hazardous
waste produced, lack of compliance with environmental stan-
dards, potential for hazardous pollution prevention and projected
shortfalls in hazardous waste treatment or disposal facilitiess under
the capacity assurance plan .

(e) With thee assistance of the department and the program,
monitor and review the program under s 36 . 25 (30) (a), the haz-
ardous pollution prevention activities of ' the department, and this

(c) Reference sample testang . The department may require by
rule reference sample tests upon application and annually there-
af'ter. If results from these tests do not meet minimum criteria
established by rule, the department may require additional refer-
ence sample testing . If'the laboratory participates in a joint or split
sampling program with the federal environmental protection
agency, or otherwise obtains independent reference samples, the
department may accept those results instead of its own reference
samples,

(d) Quality control : The laboratory shall conduct self-audits
and a quality control program consistent with criteria specified by
rule by the department and based on methods and standards pre-
scribed by rule and considering criteria used by the federal envi-
ronmental protection agency, the American Society for Testing
and Materials, the national council on air and stream improve-
ment, the national academy of'sciences or other equivalent agency
recognized by the department,

(e) Records Where a particular time period is not otherwise
specified by law, the department may prescribe by rule for each
test category the length of time laboratory analysis records and
quality controldata specified in the laboratory's quality control
program are to be retained by the laboratory,,

(f) Registration .. Registration of laboratories shall be renewed
annually A registration is valid from the date of issuance until it
expires, is revoked or, suspended,

(g) Suspension or revocation of registration . If, after opportu-
nity for a contested case hearing, the department finds that a regis-
teredlaboratory has falsified results or has materially and consist-
ently failed to comply with the self-audit procedures and quality
control programs provided in par . : (d), it may suspend or I evoke the
registration of'the laboratory .. A person whose registration is sus-
pended or revoked may reapply for registration upon a showing
that the person meets the applicable criteria for registration and
has corrected the deficiencies that led to the suspension or revoca-
tion,

(h) Certification option . . A laboratory which is otherwise eligi-
ble to seekk registration may elect to apply for certification under
sub (7) . ;

(9) FEES. The department shall promulgate by rule a gra-
duated schedule of fees for certified andd registered laboratories
which are designed to recover the costs of administering this sec-
tion.

History : 1983 a . 410;1985 a 22 s 11 ;1985 a 29 s 3202 (39);1985 a . 84 s . 8 ;1985
a. 182 s, 57 ;.1989 a 31-, `1991 a 32, 39;'1993 a 27, 491

144.951 Groundwater protection. The department shall
comply with the requirements of ch . 160 in the administration of
any program, responsibility or activity assigned or delegated to it
by law. .

History : 1983 a . 410

144.955 Hazardous pollution prevention . (1) DEFI-
NITIONS ` In this section :

(a) "Board" means the hazardous pollution prevention board
created under s : 15 155 (5) :

. . . /A \ .«C2Y2. ,"Capacity assurance plan" means the plan submitted iwni e ;~v ~ .~ w. ., . , .
42 USC 9604 (c) (9) for the management of hazardous waste gen-
erated in this state..

(c) "Hazardous pollution, prevention" means changes in pro-
cesses or raw materials that reducee or eliminate the use or produc-
tion of hazardous substances, toxic pollutants and hazardous
waste. . "Hazardous pollution prevention" does not include incin-
eration, changes, in the manner of release of a hazardous sub-
stance, toxic pollutant or hazardous waste, recycling of'ahazard-
ous substance, toxic pollutant or hazardous waste outside of the
process or treatment of hazardous substances, toxic pollutants or
hazardous waste after the completion of the process ..

(d) "Hazardous waste" " has the meaning given in s . 144,43 (2)..
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144 .96 Reports on substances used ; wastewater
fee. (1) The department shall require by rule that all persons dis-
charging industrial wastes, hazardous substances or air contami-
nants in this state' report the manner used, amount used and
amount discharged for each such ,waste, substance or contami-
nant. The required report shall include industrial wastes and haz-
ardous substances discharged into any sewerage system operated
by a municipality. The department may verify reports received by
field monitoring of industrial waste and other waste outfalls and
air contaminant sources ..

(2) (a), The department by rule shall prescribe method of anal-
ysis and form of the reports required by this section and shall
establish.h parameters for thee pollutantss on which reports are
required by this section . . The pollutants for which parameters ace
to be established shall include, but are not limited to :

l Hazardous substances ; .
2 . Air . contaminants ; and
3. Elemental discharges such as mercury or cadmium which

may be toxic or hazardous when released to the environment ..
(b) The department may, by rule, establish minimum reporting

levels for pollutants and minimum effluentt volumes for which
reports are required under this section .

(3) (am) 1, . There is established an annual wastewater dis-
charge environmentall fee

2 In fiscal year 1991-92, the fee under this paragraph shall
be paid by each person required to report a wastewater discharge
under sub. (1) . In fiscal year 1991-92, the fee under' this par a-
grapn snail lie based on an administrative lee of $ iuu plus an addi-
tional fee, to be set by the department by rule and to be based on
the concentration or quantity or both of pollutants discharged in
relation to the parameters established under sub : (2) (a) .

3 After June 30, 1992, the fee under this paragraph shall be
paid by each person required to obtain a permit under s . 147 ..02 . .
After June 30, 1992, the fee to be paid by a person under this para-
graph shall be an amount determined under a rule promulgated by
the department and shall be based on those pollutants included in
the permit under s..147 . .02 that are specified by the department by
rule; the environmental harm caused by the pollutants discharged,
the quantity of the pollutants discharged and the quality of the
water receiving the discharge..

144.975 Hearings ; procedure ; review. The depart-
ment shall hold a public hearing relating to alleged or potential
environmental pollution upon the verified complaint of 6 or more
citizens filed with the department . The complaint shall state the
name and address of a person within the state authorized to receive
service of answer and other papers in behalf `of' complainants . The
department may order the complainants to file security for costs
in a sum deemed to be adequatee but not to exceed X100 within 20
days after the service upon them of a copy ofthe order and all pro-
ceedings on the part of the complainants shall be stayed until the
security is filed The department shall serve a copy of the com-
plaint and, notice of the hearing upon the alleged or potential pol-
luter eithr personally or by registered mail directed to the last
known post-office address at least 20 days prior- to the time set for
the hearing : The hearing shall be held not later than 90 days after
the filing of the complaint The respondent shall file a verified
answer to the complaint with the department and serve a copy on
the person designated by the complainants not later than 5 days
prior to the date set for the hearing ; unless the time for answering
is extended bythe department for causee shown . . For purposes of

state's implementation of the hazardous pollution prevention
goals in the capacity assurance plan .

(f) With the assistance ofthe department and the program, pre-
pare and submit to the governor, and to the legislature under s .
13 . :172 (2), by Match 31 of the year following a year in which the
capacity assurance plan is not revised, a report on all of'thefollow-
ing.

1 . The program under s.. 36 25 (30) (a) .
2 . The implementation ofthe hazardous pollution prevention

goals in the capacity assurance plan .
3 . The hazardous pollution prevention activities of the depart-

ment . .
4 . The hazardous pollution prevention assessment grant pro-

gram under s . 560 . .19 .,
5 . Other hazardous pollution prevention activities in this

state
(g) Seek private funding to promote hazardous pollution pre-

vention .
History : 1989 a . 325, 359 ; 1991 a. 32, 39; 1993 a 16 .
NOTE : See 1989 Wis.. Act 325, whi c h creates t his section, for a declar ation of

l egislative findin gs and purpose..

SUBCHAPTER VIII

GENERAL PROVISIONS, ENFORCEMENT AND
PENALTIES

(b) In establishingg an annual discharge fee schedule under par
(am) 1, the department shall distinguish between substances dis-
charged directly to surface waters and those discharged into land
disposal systems or publicly owned treatment works based on
their relative impacts on the qualityy of groundwaters and surface
water 's . .

(cm) 1 . Except as provided in subd . 2 . , the annual fee under
par-, (am) shall be designed to generate revenues equal to 100% of'
the amount appropr i ated under s . 20 370 (2) (ma) for wastewater
management, 50% of the amount appropriated under s .. 20 370 (2)
(ma) for technical services and, of the amount appropr i ated under
s .. 20, 370 (2) (ma) for water resources management, 100% of the
amount related to surface water, standards and monitoring, none
of the amount related to nonpoint source pollution control and
lakes management and 50% of the balance for the fiscal year in
which the fee is collected .

2 . In any fiscal year after fiscal year 1992-93, the department
may not charge total fees under par.. (am) that exceed the total fees
thatt it charges under par .. (am) for fiscal year 1992-93 .

3 The department shall charge the fee under par. . (am) so that
municipalities that are subject to the fee pay 50% of the total
charged and so that other persons who are subject to the fee pay
50% of the total charged

(d) The annual fees under this section shall be paid for each
plant at which pollutants are discharged :

(4) Violators of the reporting requirements established under
sub; (1) shall forfeit not less than $200 nor more than $10,000 or
an amount double the applicable environmental fee under sub . . (3),
whichever is greater; for each offense ,

(5) The department may hold hearings relating to any aspect
ofthe administration ofthe system established under this section,
including, but not limited to, the assessment of " fees against spe-
cific plants and, in connection therewith .; may compel the attend-
ance of witnesses and the production of evidence

History: 1971 c .. 125; 1 973 c. 90 ; 1977 c 29; 203, 377 ; 1979 c . 34 ss 985n, 2102
(39) (a); 1979 c . 221 ss 634, 2202 (39) ; Stats . 1979 s 144 96 ; 1983 a 27 ; 1985 a 29 ;
1987 a . 2'7 ; 1991 a 39, 269; 1993 a 9, 16, 490

144.965 Gifts and grants . The department may accept
gifts and grants from any private or public source for any purpose
relating to its environmental quality functions and may expend or
use such gifts and giants for, the purposes f'or' which received . .
History : 1991 a . 39 s , 2553; Stars 1991 s 144 . .965 .

144.97 Financial interest prohibited . The secretary
and any other person in a position of administrative responsibility
in the department may not have a financial interest in any enter-
prise which might profit by weak or preferential administration or
enforcement of the powers and duties of the department ,

History : 19,79 c 221 s 621 ; Stars . 1979 s . 144 .952 ; , 1983 a 410 s 74; Stars 1983
s. 144. 97 .
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144.995 Uniform transboundary pollution recipro -
cal access act . (1) DEFINITIONS . In th is section :

(a) "Person" means an individual person, corporation, busi-
ness trust, estate, trust, partnership, association, joint venture,
government in its private or public capacity, governmental subdi-
vision or agency, or any other legal entity .

(b) "Reciprocating jurisdiction" means a state of the United
States of Elmecica, the District of Columbia, the Commonwealth
of Puerto Rico, a territory or possession of the United States of
America, or a province or territory of Canada, which has enacted
this section or provides substantially equivalent access to its
courts and administrative agencies..

(2) FORUM An action or other proceeding for' injury or threat-
ened injury to property or person in a reciprocating jurisdiction
caused by environmental pollution originating, or that may origi-
nate, in this jurisdiction may be brought in this jurisdiction . .

(3) RIGHT TO RELIEF' A person w ho Suff01S, or is threatened
with, injury to his or her person or property in a reciprocating juiis-
diction caused by environmental pollution originating, or that
may originate, in this jurisdiction has the same rights to relief with

144.98 Enforcement; duty of department of justice ;
expenses . The attorney general shall enforce this chapter',
except ss . 144 421 and 144,422, and all rules, special orders,
licenses, plan approvals and permits of the department, except

any hearing under this section the hearing examiner may issue
subpoenas and administer oaths . . Within 90 days after the closing
of the hearing, the department shall make and file its findings of
fact, conclusions of law and order, which shall be subject to
review under ch. 227 . If the department determines that any com-
plaint was filed maliciously or in bad faith it shall issue a finding
to that effect and the person complained against is entitled to
r 'ecover ' the expenses of the hearing in a civil action . . Any situa-
tion, project or- activity which upon continuance or implementa-
tion would cause, beyond reasonable doubt, a degree of pollution
that normally would require clean-up action ifit already existed,
shall be considered potential environmental pollution . This sec-
tion does not apply to any part of the process for approving a feasi-
bility report, plan of operation or license under s 144 . 44 or
144 ,64 . .

' ..History : 1974 c 176 ;1979 c 221 s 633 ; Stars . 1979 s 144 9' 75 ; :1981 c . 374,403

144.976 Investigation of alleged water withdrawal
violations . (1) Any 6 or more residents of this state may peti-
tion for an investigation ' o f a withdrawal, as defined under s .
144. 026 (1) (m), alleged to be in violation of s . 144 .026 (3) (a), in
violation of 'a condition, limitation or restriction of a permit or
approval issued in conformance with s . 144. 026 (6) (a) or in viola-
tion of any rule promulgated under s 144 026 (3) (a) or (4) to (6)
by submitting to the department a petition identifying the alleged
violator and setting forth in detail the reasons for believing a viola-
tion occurred . . The petition shall state the name and address of a
person in this state authorized to receive service of answer and
other papers on behalf ' of' the petitioners and the name and address
of a person author ized to appear at a hearing on behalf ' of' the peti-
tioners .

(2) Upon receipt of a petition, the department shall do one of
the following :

(a) If' the department determines that the allegations are true,
order the alleged violator to take whatever action is necessary to
achieve compliance with the statute, rule, condition, limitat ion or-

..restriction
(b) Conduct a contested case hearing on the allegations of' the

petition.. Within 60 days af 'ter' the hearing, the department shall
either dismiss the petition or notify the alleged violator of its find-
ing that the allegations are true and order the alleged violator to
take whatever action is necessa ry to achieve compliance with the
statute, rule, condition, limitation or restriction . .

(d) If ' the department determines that the allegations are untrue
or that the petition was filed maliciously or in bad faith, dismiss
the petition without holding a hearing . .

(3) Any person who maliciously or in bad faith files a petition
under sub . . (1) is liable for attorney fees and damages or other
appropriate relief to the person that is the subject of ' the petition . .

History : 1985 a 60 .

144 .977 Remedies; water withdrawal violations .
Any person who makes a withdrawal, as defined under s . 144,026
(1) (m), in violation of s . 144,026 (3) (a), in violation of a condi-
tion, limitation or restriction of a permit or approval issued in con-
focmancewith s 144 .026 (6) (a) or in violation of any rule promul-
gated under s . 144.026 (3) (a) or (4) to (6) is liable to any person
WI-0 iS auV.°.£Se iy affected by ~::~ ~ .".t ::.' ~.:'8W2" f3:' damages or other
appropriate relief. Any person who is or may be adversely
affected by an existing or' proposed withdrawal, as defined under'
s .. 144 026 (1) (m), which is in violation of'a condition, limitation
or restriction of a permit or approval issued in conformance with
s. 144 026 (6) (a) or in violation of any rule promulgated under s . .
144.026 (4) to (6) may bring an action in the circuit court to
restrain or enjoin the withdrawal ..

History: 198 5 a . 60.0

those promulgated or issued under ss. 144. 421 and 144. 422 . The
circuit court for Dane county or for any other county where a
violation occurred in whole or in part has jurisdiction to enforce
this chapter or the rule, special order, license, plan approval or per-
mit by injunctional and other relief' appropriate for- enforcement.
For purposes of this proceeding where this chapter or the rule, spe-
cial order, license, plan approval or permit prohibits in whole or
in part any pollution, a violation is deemed a public nuisance .. The
expenses incurred by the department of ,justice in assisting with
the administration of this chapter shall be charged to the appropi i -
ation made by s 20:: 370 (2) (ma) :

History: 1975 c 39 s. 734;1979 a 34 s . 985g ; 19'79 c 221 ; Stan, 1979 s 144 .,98 ;
198,1,c 374; 1989 a . 284 ; 1993 a 243..

The provision that the violation of an order prohibiting pollution constitutes a pub-
licnuisance does not mean that there is no nuisance until an order is issued State v
Dairyland Power Coop 52 W (2d) 45,187 NW (2d) 878

144.99 Penalties . Any person who violates this chapter,
except ss . 144. 30 to 144. 426, 144 .48 (4) (b), 144 941 to 144 .944
and 144.96 (1), or any rule promulgated or any plan approval,
license ' or special order issued under this chapter, except under
those sections, shall forfeit not less than $10 nor more than $5,000,
for each violation Each day of continued violation is a separate
offense.. While the order is suspended, stayed or enjoined, this
penalty does not accrue. .

History : 1979 c 34 s . 98'7m ;1979 c 221 ; Stars 1979 s 144 99 ;1989 a 336 ; 1991
a 262, 300, 315 .

144.992 Environmental assessments . (1) If a court
imposes a fine or forfeiture for a violation of a provision of this
chapter, ch . 147 or 162 ors 146 20 or a r ule or order issued under
this chapter, ch . 147 or 162 or s . 146 . . 20, the court shall impose an
environmental assessment equal to 10% of ' the amount of' the fine
or f'orf'eiture . .

(2) If a fine or forfeiture is suspended in whole or in part, the
environmental assessment shall be reduced in proportion to the
suspension. .

(3) I f any deposit is made for an offense to which this section
applies, the person making the deposit shall also deposit a suff i -
cient amount to include the environmental assessment prescr ibed
in this section.. If the deposit is forfeited, the amount of the envi-
ronmental assessment shall be transmitted to the state treasur'er'
under sub . . (4) If the deposit is returned, the environmental
assessment shall also be returned.

(4) The clerk of the court shall collect and transmit to the
county treasurer the environmental assessment and other amounts
required under s 59 395 (5) . The county treasurer shall then make
payment to the state treasurer as provided in s.. 59 .20 (5) (b) The
state treasurer shall deposit the amount of the assessment in the
environmental fund

History: 1991 a . 39 ; 1 993 a 27, 4 58 .
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respect to the injury or threatened injury, and may enforce those ronmental pollution originating, or that may originate, in this
rights in this jurisdiction as if' the injury or threatened injury jurisdiction may be brought in this jurisdiction unless the right to
occurred in this jurisdiction . reliefis provided under this section,

(4) APPLICABLE LAW The law to be applied in an action or, (7) WAIVER OF SOVEREIGN IMMUNITY, The defense of SOVer-
other proceeding brought pursuant to this section, including what eign immunity is applicable in any action or other proceeding
constitutes "environmental pollution", is the law of this jurisdic- brought pursuant to this section only to the extent that it would
ti on excluding choice of law rules ., Nothing in this section restricts apply to a person injured or threatened with injury in this jurisdic-
the applicability of'federal law in actions in which federal law is tion
preemptive .. : Nothing in this section determines whether state law (8) EXCLUSION This section does not apply to any action or
or federal law applies in any particular legal action, other proceeding for- injury or threatened injury to property or per-

son EQUALITY OF RIGHTS This section creates no substantive son caused by a publicly owned treatment work operated under a

rights of'action beyond those available under other law in this state Permit for the discharge of pollutants issued by the departmentunder s : 147 02
and does not accord a per-son injured 01' threatened with injury in (9) UNIFORMITY OF APPLICATION AND CONSTRUCTION This sec-

.jurisdiction ,jurisdiction any rights superior to those that the person tion shall be applied and construed to carry out its general purpose
would have if injured or threatened with injury in this jurisdiction, to make uniform the law with respect to the subject of this section

(6) RIGHT ADDITIONAL TO OTHER RIGHTS . The right provided among jurisdictions, enacting itt
in this section is in addition to and not in derogation of any other (1 0) TITLE. This section may be cited as the "uniform trans-
rights, except that no action or proceeding for injury or threatened boundary pollution reciprocall access acP",

.injury to property or person in another jurisdiction caused by envi- History : 1985 a 291 ; 1987 a 403 ; 1993 a 16
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