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706 01 Scope, defmmons, constructlon. 1) SUb]eCt
to the exclisions in'sub . (2), this' chapter shall govern every trans-
‘ctiori by which anyinterestin land is créated; aliéned, mortgaged,
agsigned or may be otherwise affected in law or in equity.

(2) Excluded from the operanon of thxs chapter axe transac-

(a) By act or~ope t10n of law, «
- (b):By. w111 or: : PEETS
() By lease fora: term hmlted to'one yeal or less or by contt act
oroption to leasefor such period which:postpones the commenice-
ment of the agreed lease to a time not later than 60 days after:the
date of the contract or-option;. or by. assignment, modification or
termination of lease'when, at the time such assignment, modifica-
-tion or termination is-made; the unexpired term is limited to one
year or less, and remains so limited under the lease as:modified;

1except that instruments relating to such excluded transactions, if
in recordable form, shall be entitled to record AP

- . {3)- This chapter shall be liberally construed, in cases of con-

,fhct or: ambxgmty, s0 as to: effectuate the mtentlons of parties. who
have acted in good faith. -

{4) A “conveyance’ is a- wntten mstrument ev1denc1ng a
transaction governed by this chapter, which satisfiés the-require-
ments of s. 706.02. ,

(5) “Conveyance of mineral interests” means any transaction
under sub. (1) entered into for the purpose of determining the pres-
ence, location, quality or quantity of metalliferous minerals or for
the purpose of mining, developing or extracting metalliferous
minerals, or both. Any transaction under sub. (1) entered into by

a mining company is rebuttably presumed to be a conveyance of

mineral interests.

(6) “Grantor” means the person from whom an interest in
lands passes by conveyance and includes, without limitation, les-
sors, vendors, mortgagors, optionors, releasors, assignors and
trust settlors of interest in lands. “Grantee” means the person to
whom such interest passes. Whenever consistent with the context,
reference to the interest of a party includes the interest of the
party’s. heirs, successors, personal representatives and assigns

(7) “Homestead”, as used in this chapter, means the dwelling,
and so much of the land surrounding it as is reasonably necessary
for use of the dwelling as a home, but not less than one~fourth acre
(if available) and not exceeding 40 acres.

(7m) “Interest in minerals” means any fee simple interest in
minerals beneath the surface of land which is:

(2) Separate from the fee simple interest in the surface of the
land; and ‘

(b) Created by an instrument transferring, granting, assigning
or reserving the minerals.

(8) “Metalliferous minerals” means naturally occurring min-
erals containing metal.

(8m) “Mmexal” means a. naturally occumng substance recog-
mzed by standard authontxes as mineral, whether metalliferous or
nonmetalhfex ous.. ' v

(9) “Mining company ’ means any person or agent of a person
who has a prospecting ormining permit under s. 144.84 or 144.85.

~ (10) “Signed” includes any handwritteri signature or symbol
on a‘conveyance intended by the person affixing-or adopting the

'same to.constitute ‘an:execution of the conveyance.

- History: 1971 c. 41, 1977.¢: 253; 1983:a.189; 455; 1993 2 486..

:The doctrine of; part performance. is not an ”opex ation of law” under sub. (2) (a)
which excludes the application of ch, 706 to a uansacuon Wyss V. Albee 183 WQ2d)
245 515 NwW (Zd) 517 (Ct App 1994)

706 02 Formal reqwsites. (‘1) Txansactions under. s.
706 0L«(1) shall not be vahd unless: evxdenced by a conveyance
which::- ; :

(a) Identlfles the pames, and

(b) Identifies the land; and

(c) Identlfles the inter _st conveyed and any matenal term,
condxtlon, reservanon, excepnon or contingency upon which the
interest is to arise, contmue or be extmgulshed hmlted or encum-
beréd; and ,

(d) Is signed by or on behalf of each of the grantors; and

(e) Is signed by or on behalf of all parties, if a lease or contract
to convey; and '

(f) Is signed, or joined in by separate conveyance, by or on
behalf of each spouse, if the conveyance alienates any interest of
a married person in a homestead under s. 706.01 (7) except con-
veyances between spouses, but on a purchase money mortgage
pledging that property as security only the purchaser need sign the
mortgage; and

(g) Is delivered. Except under s. 706.09, a conveyance deliv-
ered upon a parol limitation or condition shall be subject thereto
only if the issue arises in an action or proceeding commenced
within 5 years following the date of such conditional delivery;
however, when death or survival of a grantor is made such a limit-
ing or conditioning circumstance, the conveyance shall be subject
thereto. only if the issue arises in an action or proceeding com-
meénced within such 5=year period and commenced prior to such
death, '

(2) A conveyance may satisfy any of the foregoing require-
ments of this section:

(a) By specific reference, in a writing signed as required, to
extrinsic writings in existence when the conveyance is executed;
or

(b) By physical annexation of several writings to one another,
with the mutual consent of the parties; or

(c) By several writings which show expressly on their faces
that they refer to the same transaction, and which the parties have
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mutually acknowledged by conduct or agreement as evidences of

the transaction v
- History: 1971 ¢. 211 5. 126; 1977 ¢ 177. .

Under 235 01 (2), Stats 1967, there can be no waiver of the necessity of a wife’s
joining in a deed of a homestead and no finding of agency of the husband will sustain
the'deed. Wangen v. Leum, 46 W (2d) 60, 174 NW (2d) 266

- A deed which does not express the consideration held incomplete where there was
no evidence of an agreement as to what the consideration was Johnson v. Mielke,
49 W (2d) 60, 181 NW (2d) 503

TIn pleading a contract which is subject to the statute of frauds it is not necessaty
to allege facts to establish that the contract complies with the statute or is within its
exceptions: Ritterbusch v. Ritterbusch, 50 W (2d) 633, 184 NW (2d) 865

An option to purchase land must be in wiiting and cannot be modified orally, but
aseller may orally agree to accept payment in full rather than in instalments. Kubnick
v. Bohne, 56 W (2d) 527, 202 NW (2d) 400

The 4 elements of the test of undue influence to set aside a will are also applicable
in order to void an inter vivos transfer Ward v. Ward, 62 W (2d) 543, 215 NW (2d)
3o

Standing alone, an‘added provision in a 30~day option agreement to purchase real
estate did not comply with the statute of frauds. Edlebeck v. Barnes, 63 W (2d) 240,
216 NW (2d) 551 .

An oral contract for the conveyance of an interest in land is void unless there is a
meémorandum that conforms to the statute of frauds. Trimble v. Wis. Buildeis, Inc
72 W (2d) 435, 241 NW (2d) 409.

Where contract for sale of land with indefinite description is taken out of statute
of frauds by part performance, extrinsic evidence admissible but for statute of frauds
may be introduced to provide description Clay v Bradley, 74 W (2d) 153, 246 NW
(2d)142. - : .

-Question under (1) (b)-whether property boundaries are identified to a reasonable
certainty is for the jury to determine with the aid of all competent extrinsic evidence
Zapuchlak v. Hucal, 82 W (2d) 184, 262 NW (2d) 514.

Homestead defense under 706.02 (1) (f) is not defeated by 706.04, but tort claim
may exist against signing spouse who misrepresents non-signing spouse’s acquies-
cence. Glinski v. Sheldon, 88 W (2d) 509, 276 NW (2d) 815 (1979)

Defense of statute of frauds is waived if not raised in trial court. Hine v. Vilter, 88
W (2d) 645,277 NW (2d) 772 (1979).

Mortgage fraudulently executed by use of forged signature of one grantor was
wholly void. State Bank of Drummond v. Christophersen, 93 W (2d) 148, 286 NW
(2d) 547 (1980)

Where contract for sale of land and personalty is not divisible, contract is entirely
voidif this sectionis not satisfied. Spensley Feed v. Livingston Feed, 128 W (2d) 279,
381 NW (2d) 601 (Ct App 1985).

The homestead signaturé requirement of sub (1) (f) must be waived affixmatively
by actual signing of the mortgage; failure to plead as an affirmative defense did not
constitute waiver. Weber v. Weber, 176 W-(2d) 1085, 501 NW (2d) 413 (1993)

706.03 Agents, officers and guardians. (1) In this
section: o ‘ ’
(a) . “Private corporation” means a corporation other than a
public corporation. »

(b) “Public corporation” means this state, a county, town, city
or-village in this state, a subunit of the state, county, town, city or
village, a special purpose district in this state or any state or munic-
ipal authority or similar organization financed in. whole or in part
by public funds.

.- (1m) A conveyance signed by one. purporting to act as agent
for another shall be ineffective as against the purported principal
unless such agent was expressly authorized, and unless the autho-
rizing principal js identified as such in the conveyance or in the
form of signature or acknowledgment. The burden of proving the
authority of any such agent shall be upon the person asserting the
same, ' R -

(2) Unless a different authorization is recorded under sub. (3)
or is contained in the corporation’s articles of incorporation, any

. one officer of a private corporation is authorized to sign convey-

ances in the corporate name. The absence of a corporate seal shall
not invalidate any corporate conveyance. Public corporations
shall authorize and execute conveyances as provided by law.

(3) Any private corporation may, by resolution of its gov-
erning board, duly adopted, certified and recorded in the office of
the register of deeds of the county in which a conveyance executed
by such corporation is'to be recorded, authorize by name or title
one or more persons, whether or not officers of such corporation,
to execute conveyances, either generally or with specified limita-
tion, in the name-and on behalf of such corporation. After adop-
tion and recording of such resolution and until recording of a reso-
lution: amending or revoking the same, conveyances may be
executed on behalf of such corporation only in accordance with
the terms. thereof. : ,
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(4) A conveyance by a minor or incompetent is effective only
if executed by an authorized guardian on behalf of such minor or
incompetent. In the case of a limited incompetency, such restric-
tion does not apply if an individual has been determined compe-
tent to make contracts under s. 880.33 (3).

History: 1971 c. 228; 1975 ¢. 393; 1977 ¢. 428; 1989 a. 303; 1991 a. 16, 173.
Nothing in ch. 178 overrides the statute of frauds in ch 706. Ch. 706, rather than

ch 178, provides protection for those involved in real estate transactions with part-
nerships Marth v. Edwards, 159 W.(2d) 773, 465 NW (2d) 248 (Ct. App. 1990)

706.04 Equitable relief. A transaction which does not sat-
isfy one or more of the requirements of s. 706.02 may be enforce-
able in whole or in part under doctrines of equity, provided all of
the elements of the transaction are clearly and satisfactorily
proved and, in addition:

(1) The deficiency of the conveyance may be supplied by ref-
ormation in equity; or

(2) The party against whom enforcement is sought would be
unjustly enriched if enforcement of the transaction were denied;
or

(3) The party against whom enforcement is sought is equita-
bly estopped from asserting the deficiency. - A party may be so
estopped whenever, pursuant to the transaction and in good faith
reliance thereon, the party claiming estoppel has changed his or
her position to the party’s substantial detriment under circum-
stances such that the detriment so incurred may not be effectively
recovered: otherwise than by enforcement of the transaction, and
either:

(a) The grantee has been admitted into substantial possession
or'use of the premises or has been permitted to retain such posses-
sion or use after termination of a prior right thereto; or

(b) The detriment so incurred was incurred with the prior
knowing consent or approval of the party sought to be estopped.

History: 1993 a. 486 [
See note to 178 04, citing In re Estate of Schaefer, 72 W (2d) 600, 241 NW (2d)
07

In equity action seeking conveyance of farm in accord with oral agreement, where
tenants gave up plans to build home on other property, planted crops on farm, and
painted interior of farmbouse, trial court properly ordered conveyance under (3)
Krauza v. Mauritz, 78 W (2d) 276, 254 NW (2d) 251.

Personal services to vendor in reliance upon oral agreement are not enough, stand-
ing alone, to constitute part performance. In Matter of Estate of Lade, 82 W (2d) 80,
260 NW (2d) 665. .

Under (3) (a), grantee with knowledge of equitable estoppel against grantor takes
title subject to the estoppel. Brevig v. Webster, 88 W (2d) 165, 277 NW (d)321(Ct.
App: 1979)

9Se;,,note 10706 02, citing Glinski v. Sheldon, 88 W (2d) 509, 276 NW (2d) 815
(1979).

Failure to execute document can be cured under this section. “Unclean hands”
defense discussed Secutity Pac Nat. Bank v. Ginkowski, 140 W (2d) 332, 410 NW
(2d) 589 (Ct. App..1987).

Section 706.04 does not refer to deficiencies under 706.03. Triple Interest, Inc. v
Motel 6, Inc. 414 F Supp 589.

706.05  Formal requisites for record. (1) Every con-
veyance, and every other instrument which affects title to land in
this state, shall be entitled to record in the office of the register of
deeds of each county in which land affected thereby may lie.

~ {2) Except as different or additional requirements may be pro-
vided by law, every instrument offered for record shall:

(a) Bear such signatures as are required by law;

(b) Contain a form of authentication authorized by s. 706.06
or 706.07; :

(c) Identify, to the extent that the nature of the instrument per-
mits, and in form and terms which permit ready entry upon the var-
jous books and indices publicly maintained as land records of such
county, the land to which such instrument relates and the parties
or other persons whose interests in such land are affected. Except
as provided in sub. (2m), identification may be either by the terms
of the instrument or by reference to an instrument of record in the
same office, naming the place where such record may be found.

(2m) (a) Except as provided in par. (b), any document sub-
mitted for recording or filing that is to be indexed in the real estate
records, any document submitted for recording or filing that mod-
ifies an original mortgage or land contract and any subordination
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agreement submitted for recording or filing shall contain the full
legal description of the property to which it relates if the document
or subordination agreement is intended to relate to.a particular
parcel of 1and. The legal description may be included on the docu-
ment or may be attached to the document. - Any such' document
shall also contain the volume number and page number of any
original mortgage or land contract that the document affects.

(b) The requirement of a full legal description under par. (a)
does not apply to:

1. Descriptions of easements for the construction, operation
or maintenance of electric, gas, railroad, water, telecommunica-
tions or telephone lines or facrlmes

2. Descriptions of property that is subject to liens.granted on
property thereafter acquired by a rural electric cooperative, or a
telephone cooperative, organized under ch. 185, by a pipeline
company under s. 76.02 (5b), by a public utility under s. 196.01
(5) or by a railroad under s..195.02 (1) or (5). :

(c) The requirement under par. (a) does not affect the validity
of liens under par. (b)2. . .

- (3) In addition to the requrrements under sub.(2), every con-
veyance .of mineral interests offered for record shall:

(a) ‘Fully-disclose the terms and conditions of the agreement
mcludrng both the. financial arrangements and the exploration
rights.* Financial ‘arrangements include the consideration
exchanged for the interest in land, terms for payment, optional
payments, royalty agreements and similar arrangements. Explo-
ration rights include the conditions and extent of any surface and
subsurface rights to the:land, options to:purchase further interest
in the land, options to conduct mining operations and similar
arrangements.

~(b). Fully disclose the partres including any principal, parent
corporatron, partner or business associate with an interest in the
conveyance. This paragraphshall be interpreted to provide maxi-
mum disclosure of any person with an economic interest in the
transaction..

" (4) Any person who antrcrpates becommg a party to a number
of conveyances of a given form may cause a prototype of such
form to be recorded, accompanied by a certificate declaring the
intention of the recording party to incorporate the terms of such
prototype in future recorded conveyances by reference.

(5) Copres of instruments affecting title to land in this state,
authenticated by ceitificate of any publrc officer, either of this or
any other state or foreign country, in whose office the original is
filed or recorded pursuant to-law, may be recorded in every case
in which the orrgmal would be entitled to record under this sec-
tion.

(6) Except as may otherwise be expressly provided, no instru-
ment shall be. denied acceptancefor record because of the absence
of venue, seals; witnesses or other matter of form.

(7) BEvery instrument which the register of deeds shall accept
for record shall be deemed duly recorded despite its failure to con-
form to ‘one or more:of the requirements of this section, provided
the instrument:is properly indexed in a public index maintained in
the office of such register of deeds.and recorded at length at the
place:there shown. .

{8) A duly recorded certrfrcare ngnw by or on behalf of
holder -of .record of any mortgage or-other security interest in
lands, and-authenticated as provided by s. 706.06 or 706.07 identi-
fying the moxtgage or other interest and stating that the same has
been paidrorsatisfied-in whole or in part, shall be sufficient to sat-
isfy such:mortgage or other interest of record.
+:(9): If any mortgage—holder after:partial performance of the
conditions: of ‘the mortgage, whether before or after a breach
thereof, unreasonably fails or refuses to execute and record,
within 7 days after written request and tender of recording fees, a
proper partial - satisfaction. of -the mortgage -together with any
instruments required to establish of record the right of the mortga-
gor tosatisfy the same, the mortgage—holder is liable to the mort-

tuu
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gagor in the sum of $100 penalty damages, plus actual damages
occasioned by the failure or refusal.

(10) (a) Unless otherwise requested in writing or unless par.
(b) applies, a mortgage—holder shall execute and record a proper
full satisfaction of a mortgage, together with any instruments
required to establish of record the right of the mortgagor to satisfy
the mortgage, within 30 days after the date on which the mortga-
gor completes full performance of the conditions of the mortgage.

(b) - A mortgage—holder shall execute and record a mortgage
satisfaction as required under par. (a) within 7 days after both the
mortgagor completes full performance and the mostgage-holder
receives by certified mail a written request from the mortgagor for
a full satisfaction.

"(c) Any person who violates par. (b) is lrable to the mortgagor
for penalty damages of $100 for each day that the violation
remains uncorrected, up to a total of $2,000, plus actual damages
resulting from the violation. A person may not be held liable for
actual damages unless the mortgagor paid the costs that are to be
compensated.

dy A mortgage—holder may charge a mortgagor for the cost of
fees paid in recording the satisfaction.

(12) Every conveyance of any interest in real property offered
for recordation shall be accompanied by the form under s. 77.22
(2). If the property is subject to certification under s. 101.122 (4)
(a), waiverunders. 101.122 (4) (b) or stipulation unders. 101.122
(4) (€); the documents of conveyance offered for recordation shall
have appended the certificate required under s. 101,122 (4) (a), a
waiver under s. 101.122 (4) (b) or a stipulation under s. 101.122

4) (c :
( zn(sn)ny 1971 ¢ 211; 1977 c. 217, 253, 447; 1979 ¢ 221; 1983 2 4925 3; 1985
a. 174; 1991 a. 66, 269; 1993 a 145, 486

©'706.055 Ré’gister of mineral rights. The register of
deeds shall record all conveyances of mineral interests in a regis-

ter of mineral rights.
History: 1977 ¢. 253:

706.057 Lapse and reversion of interests in miner-
als. (1) ArpLicABILITY This section does not apply to an interest
in minerals which is owned by the same person who owns the fee
simple interest in the surface of the land above the interest in min-
erals. -

(2) USE OF AN INTEREST IN MINERALS  In thrs section, aninter-
est in minerals is used if any of the following occur:

{a) Any minerals are mined in exploitation of the interest in
minerals. '

(b) A conveyance of mmeral interests 1s recorded urider this
chapter:

© Any other conveyance evrdencmg a transaction by which
the interest in minerals is created, aliened, reserved, mortgaged or
assigned is recorded under thrs chapter.

@ Property taxes are pard on the interest in minerals by the
owner of the interest in minerals.

(&) The owner of the interest in minetals records a statement
of claim under sub 4) or (5) concernmg the interest in minerals.

(3) LAPSE. (a) Except as provrded in par. (b) or (c), an interest
in minerals lanses if the interest in minerals was not used during
the previous 20 years.

(b) Aninterest in minerals whrch was not used during the 20~
year perrod prior to July 1, 1984, does not lapse if the interest in
minerals is used wrthm 3 years after July 1, 1984.

(c) An interest-in. minerals-which was used during the period
from.17.tg 20 years priorto July 1, 1984, does not lapse if the inter-
est in minerals is used within 3 years after July 1, 1984,

(4) STATEMENT OF CLAIM; RECORDING; REQUIREMENTS If the
owner of an interest in minerals uses the interest in minerals by
recording a.statement of claim, the statement of claim shall com-
ply with this subsection. The statement of claim shall contain the
name and address of the owner of the interest in minerals, a
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description of the location and boundary of the interest in minerals
and areference to the recorded instrument which created the inter-
estin minerals. The statement of claim shall be recorded with the
regrster of deeds for the county in which the interest in mrnerals
is Jocated.

(5) CURE OF LAPSE The lapse of an interest in minerals under
sub. (3)is cured.if the owner of the interest in minerals records a
statement of claim complying with all of the requirements of sub.
(4) before the surface owner records a statement of claim under
sub. (6) (a) or before a statement of claim takes effect under sub.
(6) (b) 1'; whichever is later.

(6) CLAIM OF LAPSED INTEREST IN MINERALS (a) The owner of

the land under which an interest in minerals exists may claim that
portion of a lapsed interest in minerals which lies beneath the own-

er’s land by recording a statement of claim. - The statement of

claim shall contain the name and address of the owner of the land
under -which- the lapsed interest in minerals is located and a
description of the land under which the interest-in minerals is
located. The statement of claim shall be recorded with the register
of deeds for the county in which the land is located.

(b) 1. Except as provided in subd..2.,-a statement of claim
which is recorded under par. (a) before the lapse of the interest in
minerals to which the claim apphes takes effect when the interest
in‘minerals lapses.

" 2. A statement of claim which is recorded under par. (a) before
the lapse of the interest in minerals to which the claim applies is
void 6 years after the statement of ¢claim is recorded if the interest
in minerals .does not lapse within that 6-year period.

(7) STATEMENT OF CLAIM; RECORDING; REGISTER OF DEEDS’
puty The register of deeds shall provide copies of the uniform
form for statements of claim under subs. (4),.(5) and (6). Upon
receipt of a statement of claim under sub. (4), (5) or (6) in the office
of the regrster of deeds, the register of deeds shall record the claim
in a manner which will permit the existence of an interest in miner-
als to be determined by reference to the parcel or parcels of land
above the interest in minerals. The claimant shall pay the
recording fee under s. 59.57.

(9) 'DETERMINATION OF OWNERSHIP. (a) The owner of an inter-
ést in minerals which is the subject of a claim under sub. (6) (a),
within3 years after the claim is recorded with the register of deeds
or wrthrn 3 years after the clarm takes effect as provided under sub.
6).(b) 1., whrchever is later, may bring an action for a declaratory
‘]udgment ordeclaration of interest on the ownership of the interest
in minerals, The action shall be commenced in the circuit court
in the .county. whete the interest in minerals is located.

«(b) 1: Ifthe court finds that the owner of the interest in minerals
used the interest in minerals within the time limits specified under
sub. (3) or that the owner of the interest in minerals recorded a
claim under sub. (5) before.the surface owner recorded a claim
under sub, (6) (a) or before the claim took effect as provided under
sub. (6) ®) 1, whichever is later, the court shall issue a judgment
declanng that the mterest in minerals is not lapsed.

2. If the court finds that the owner of the interest in minerals
did not use the interest in mmerals wrthm the time limits specified

uuuer bub \.)} and'did not record t.hu claim under sub. (5) before

the surface ‘owner recorded the claim under sub. (6) (a) or before
the claim took eéffect as provided under sub. (6) (b) 1. whichever
is later, the court shall issuea  judgment affrrmmg the surface own-
er’s ‘claim.

(c) Upon the issuance of a judgment affirming the surface own-
er’s claim or, if no action is brought under par. (a), at the end of the
3—year period after the surface owner’s claim is recorded or at the
end of the 3—year period after the claim takes effect as provided
under sub. (6) (b) 1., whichever s later, the ownership of the inter-
est in minerals reverts to the owner of the land under which the
lapsed interest in minerals is located and title to the interest in min-
erals. is'merged with the title to the surface of the land.
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(10) WAIVER; LIMITATION. No person may waive or agree to
waive the provisions of this section and any waiver or agreement
of this type is void. ;

History: 1983 a 455; 1985 a. 29.

See note to 75.12, citing 74 Atty. Gen 59

Under this section owner of surface of land under which mineral rights have lapsed
mustrecord claim to lapsed mineral tights iri order to foreclose separate mineral rights
owner from: currng lapse. 79 Atty Gen 61:

706.06 Authentlcatlon. (1) Any:' instrument may be
acknowledged, or its execution otherwise authenticated by its sig-
nators, as provided by the laws of this state; or as provided in this
section.or's. 706:07.

(2) Any public officer entitled by virtue of his or her office to
administer oaths, and any member if good standing of the state bar
of Wisconsin, may authenticate one or more of the signatures on
an instrument relating to lands in this state, by indorsing the instru-
ment “Acknowledged”, “Authenticated” or “Signatures Guaran-
teed”, or other words to similar effect, adding the date of authenti-
cation, his or her.own signature, and his or her official or
professional title. Such indorsement, unless expressly limited,
shall operate as an authentication of all signatures on the instru-
ment; and shall constitute a certification that each authenticated
signature is the genuine signature of the person represented; and,
as to signatures made in a representative capacity, that the signer
purported, and was believed, to be such representative.

(3) Affidavits shall be authenticated by a certificate of due
execution of the instrument, executed by a person entrtled to
administer Oaths.

(4) In addition to any criminal penalty or civil remedy other-
wise provided by law, knowingly false authentication of an instru-
ment shall subject the authenticator to liability in tort for compen-
satory atid punitive damages caused thereby to any person

Hrstory 1971 ¢. 211; 1973 ¢ 243; 1979.¢. 110; 1983 a. 492 s° 3; 1993 a. 486.

. 706. 07 Umform Iaw on notarlal acts. (1) DEFINITIONS
In this section:

(a) “Acknowledgment” means:a declaration by-a person that
the person has executed an instrument for the purposes stated
therein and, if the instrument is executed in a reépresentative capac-
ity, that the person signed the instrument with proper authority and
executed it asthe'act of the person or entity represented and identi-
fred therein.

(b) “In a representative capacity’’ means:

1. For and on behalf of a corporation, partnership, trust, or
othert entity, as an authorized officet, agent, partner, trustee, or
other representative;

2. As a public officer, personal tepresentative, guardian or
other representative, in the capacrty recited in the rnstrument '

3. As an attorney in fact for a prrncrpal or

4. In any other capacrty as an authorized representatrve of
another.

.(c) . “Notarial act” means any act that a notary publrc of this
state is.authorized to perform, and includes taking an acknowledg-
ment, administering an oath or affrrmatron, taking a verification
upon oath or affirmation, witnessing or attesting a signature, certi-
fying or attesting a copy, and notrng a protest of a negotiable
instrument.

(d) “Notarlal offrcer means a notary publrc or other: offrcer
authorized to perform notarial acts.

(e) “Verification upon oath or affirmation” means a declaration
that a statement is true made by a person upon oath or affirmation.

(2) NoTaRIAL ACTS (a) In taking an acknowledgment, the
notarial officer must determine, either from personal knowledge
or from satisfactory evidence, that the person appearing before the
officer and making the acknowledgment is the person whose true
signature is on the instrument.
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(b) In taking a verification upon oath or affirmation, the nota-
rial officer must determine, either from personal knowledge or
from satisfactory evidence, that the person appearing before the
officer and making the verification is the person whose true signa-
ture is on the statement verified

(c) In'witnessing or attesting a signature, the notarial officer
must determine, either from personal knowledge or from satisfac-
tory evidence, that the signature is that of the person appearing
before the officer and named therein.

(d) Incertifying or attesting a copy of adocument or otheritem,
the notarial officer must determine that the proffered copy is a full,
true, and accurate transcription or reproduction of that which was
copied. = ‘

.(e) In making or noting a protest of anegotiable instrument, the
notarial officer must determine the matters set forth in s. 403.509.
(f) A notarial officer has satisfactory evidence that a person is
the person whose true signature is on a document if that person:
1. Is personally known to the notarial officer;
2. Is identified upon the oath or affirmation of a credible wit-
ness personally known to the notarial officer; or
3. Is identified on the basis of identification documents.

(3) NOTARIAL ACTS IN THIS STATE. (a) A notarial act may be

performed within this state by the following persons of this state:
1. A notary public;
2. A judge, clerk or deputy clerk of a court of record;
3." A court commissioner; ‘
4. A register of deeds or deputy register of deeds;
5. A municipal judge; or
6. A county clerk or deputy county clerk

- (b) - Notarial acts performed within this state under federal

authority -as provided in sub. (5) have the same effect as if per-

formed by a notarial officer of this state.

(c) The signature and title of a person performing a notarial act
are prima facie evidence that the signature is genuine and that the
person holds the designated title.

(4) NOTARIAL ACTS IN OTHER JURISDICTIONS OF THE UNITED
STATES (a) A notarial act has the same effect under the law of this
state as if performed by a notarial officer of this state,if performed
in another state, commonwealth, territory, district, or possession
of the United States by any of the following persons:

1. A notary public of that jurisdiction;

2. Ajudge, clerk, or deputy clerk of a court of that ]unsdlctlon
or

3.. Any other person authorized by the law of that jurisdiction
to perform notarial acts.

(b): Notarial acts performed in other ]unsdlctlons of the United
States under federal authority as pmvnded in sub. (5) have the
same effect as if performed by a notarial officer of this state.

(c) The signature and title of a person performing a notarial act
are prima facie evidence that the signature is genuine and that the
person holds the designated title.

'(d) The signature and indicated title of an officer listed in par.
(a) 1. or2. conclusively establish the authority of a holder of that
title to perform-a notarial act.

'(5) NOTARIAL ACTS UNDER FEDERAL AUTHORITY. (2) A notarial

act has the same effect under the law of this state as if performed .
by a notarial officer of this state if performed anywhere by any of

the following persons under. authonty gxanted by the law of the
United States:

1.. A judge, clerk, or deputy clerk of a court;

2. A commissioned officer on active duty in the military ser-
vice of the United States.

3. An officer of the foreign service or consular officer of the

United States; or

":4..'Any other person authonzed by federal law to perform
notarial acts.
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(b) The signature and title of a person performing a notarial act
are prima facie evidence that the signature is genuine and that the
person holds the designated title.

(c) The signature and indicated title of an officer listed in par.
(a) 1., 2. or 3. conclusively establish the authority of a holder of
that title to perform a notarial act.

(6) FOREIGN NOTARIAL ACTS (a) A notarial act has the same
effect under the law of this state as if performed by a notarial offi-
cer of this state if performed within the jurisdiction of and under
authority of a foreign nation or its constituent units or a multina-
tional or international organization by any of the following per-
sons:

1. A notary public or notary;

2. A judge, clerk; or deputy clerk of a court of record; or

3. Any other person authorized by the law of that jurisdiction
to perform notarial acts.

(b) An “apostille” in the form prescribed by the Hague conven-
tion of October 5, 1961, conclusively establishes that the signature
of the notarial officer is genuine and that the officer holds the indi-
cated office.

() A certificate by a foreign service or consular officer of the
United States stationed in the nation under the jurisdiction of
which the notatial act was performed, or a certificate by a foreign
service or consular officer of that nation stationed in the United
States, conclusively establishes any matter relating to the authen-
ticity or validity of the notarial act set forth in the certificate.

(d) Anofficial stamp or seal of the person performing the nota-
rial act is prima facie evidence that the signature is genuine and
that the person holds the indicated title.

(e) An official stamp or seal of an officer listed in par. (a) 1. or
2. is prima facie evidence that a person with the indicated title has
authority to perform notarial acts.

(f) If the title of office and indication of authority to perform
notarial acts appears either in a digest of foreign law orinalist cus-
tomarily used as a source for that information, the authority of an
officer with that title to perform notarial acts is conclusively estab-
lished. ,

(7) CERTIFICATE OF NOTARIAL ACTS. () A notarial act must be
evidenced by a certificate signed and dated by a notarial officer.
The certificate must include identification of the jurisdiction in
which the notarial act is performed and the title of the office of the
notarial officer and may include the official stamp or seal of office.
If the officer is a notary public, the certificate must also indicate
the date of expiration, if any, of the commission of office, but
omission of that information may subsequently be corrected. If
the officer is 2 commissioned officer on active duty in the military
service of the United States, it must also include the officer’s rank.

(b) A cettificate of a notarial act is sufficient if it meets the
requirements of par. (a) and it:

1. Is in the short form set forth in sub. (8);
2. Is in a form otherwise prescribed by the law of this state;

3. Isinaform prescribed by the laws or regulations applicable
in the place in which the notarial act was performed; or

4. Sets forth the actions of the notarial officer and those are
sufficient to meet the requirements of the designated notarial act.

(c). By executing a certificate of a notarial act, the notarial offi-
cer certifies that the officer has made the determination required
by sub. (2). - '

(8) SHORT FORMS. The following short form certificates of
notarial acts are sufficient for the purposes indicated, if completed
with the information required by sub. (7) (a):

(a) For an acknowledgment in an individual capacity:

State of ..
County of

This instrument was acknowledged before me on (date) by
(name(s) of person(s)).

,“,‘,(Slgnature of notanal officer)
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(Seal,ifany) ... . R I :
... Title (and Rank) [My commission expires: ....]
" (b) For an acknowledgment in a representatrve capacrty
. State of :. :
County of
This rnstrument was acknowledged before me on (date) by

(name(s) of per: son(s)) as (type of authotity, e g, officer, trustee,
etc.)-of (name of paity on behalf-of whoin irnstiument was exe-

cuted)
ke (Srgnature of notarral offrcer)
(Seal, if any)
e . Title (and Rank)[My commission exprres ]
(c) For a verrﬁcatron upon oath or affrrmatron
State of
County. of o
- Signed and sworn - to (or med) before me on. (date) by
(name(s) of person(s) makrng atement). -
(Srgnature of notanal offrcer)

(Seal 1f any) e :
' Trtle (and Rank) My commrssron exprres ]
(d) For wrtnessrng or attestmg a srgnature ‘
State of ..
County of
Srgned or attested betore me on (date) by (name(s) of per-
son(s)) .
R (Srgnature of notarral offrcer)
(Seal, if‘any) i o
...Title (and Rank)[My commission exprres ]
() For attestatron of a.copy of a document:.
Stateof .. T <
County of
I certrfy that thisis a true: and correct copy of a document m the
possession of ...
Dated: . o
S \».::.:.':,(Signamr'e of n<‘>'tar‘ia1 officer)
(Seal, if any) o o
‘ L Tide (and Rank) [My commrssron exprres ]
(9) NOTARIAL ACTS: AFFECT. Y THIS SECTION. , This sectron
applies to notarral acts perform d on or after November 1,1984.
-(10)., UNIFORMI’IY OF APPLICATION AND CONSTRUCTION, This
sectron shall be applied 2 and construed to effectuate its general pur-
pose to make uniform the law with respect to the subject of this
section among states enactmg it.
(11) SHORT TITLE This sectron may be crted as the uniform

law on notarial acts,.
History 1983a 492; 1989a 123

706.08 Nonrecordmg, effect (1) @) Every ‘convey-
ance (except patents issued by the United States or this state, or by
the properofficers of either) which is not recorded as provrded by
law shall be void as against any subsequent purchaserin;good faith
and for a valuable'consideration of the same real estate or.any por-
tion thereof:whose conveyance shall first be duly recorded. :

- (b): A'conveyance of mineral interests which:is not recorded in
theoffice of the register of deeds of the county in which the land
is located, within 30 days after it is signed by the lessor; isi void.

(2): Wheie a public tract index or:abstract of title index is nidin-
tamed an instrument ‘properly indexed therein-and: recorded at
length at the place there shown shall be deemed to. be duly
recorded for purposes of this section, despite any error oromission
in'the process of mcludrng the: instrument, or prior 1nstruments in
the same chain of. trtle, in other records. Where an instrument is
not properly indexed in such tract or abstract of title 1ndex, or
where such index is not publicly maintained, the instrument shall
be deemed to be duly recorded only if the instrument, together
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with prior instruments necessary to trace title by use of alphabeti-
cal:indices by names. of parties; are properly indexed in such

alphabetical indices, and recorded at length at the places there

shown. Wherever an instrument is duly. recorded hereunder, its
record shall be effective as of the date and hiour at which it is shown
by the general index to have been accepted for record.

(3) When an éxpress trust is created, but its existence is not
drsclosed ina recorded conveyance to the trustee, the title of the
trustee. shall be deemed absolute as agarnst the subsequent credi-
tors of the trustee not having notice of the trust and as against pur-
chasers from such trustee without notice and for a valuable con-
srderatron

() It shall be conclusrvely presumed that a person is a trustee
of a valid express trust and has full power of conveyance rf all of
the following occur: )

.«(a) The-per son is desrgnated as trustee and holds an 1nterest in
land as trustee. ,

(b) The person s authorrty and powers as trustee are not set
forth in a recorded instrument: .

~(¢)  The person-conveys an-interest inland as trustee to a good
farth purchaser; as defined ini:s. 401.201.(33).

- .{5) When a conveyance purports to be absolute in terms; but
is made or intended to.be:made defeasible by force: of another
instrument for that purpose, the original conveyance shall not be
thereby defeated or affected-as against any person other than the
maker of the defeasance or the maker’s heirs or devisees.or per-
sons having actual notice thereof, unless the instrument of. defea-
sance has been recorded in the office of the regrster of deeds of the
county where the lands lie. -

<(6) The recording of an assrgnment of a mortgage shall not in
itself be deemed notice of such:assignment to the mortgagor so as
to invalidate any payment made,to the’ mortgagee wrthout actual
notice of such assignment.

(7) No letter of attorney or other instrument contarnrng 2
power to convey lands, when executed and recorded under this
chapter, shall be.deemed to be revoked by any act of the party by
whomi it was executed unless the instrument containing suchevo-
cation'is also récorded in the same office in which the instrument
containing the power, was recorded, and such record.shall import
notice to, all per: sons, mcludrng the agent named in said letter of
attorney of the- contents thereof. The death of the party executing
such letter of attorney shall not operate as a revocation thereof as
to the attomey or agent until the attorney oragent has notice of the
death, or as to one who without notice of such deathin good farth
deals with the attomey or agent .

“History: 1977 ¢.253; 1989/a. 2311993 a 486.

An unrecorded conveyance, if delivered, is valid against judgment creditors since
they are not bona fide creditors for value West Federal S, & L. v. Interstate Invesr
ment, 57 W (2d) 690, 205 NW (2dy 361

Purchaser having constriictive noticé that there may have'beén unrecorded convey-

ance 'was not “purchaser.in good farth” under (1) (a): Kordeckiv. Rizzo, 106.W (2d)
713, 317 NW (2d) 479 (1982) ;

' 706.09 - Notice - of conveyance from ‘the" record.
(1) WHEN CONVEYANCE'IS FREE OF PRIOR ADVERSE CLAIM." A pur-
chaser fora valuable consrderatron, ‘without notice as:défined in
sub. (2), and the purchaser § successors in interest, shall take and
hold the estate’ or inteiest purported'to be conveyed to such pur-
chasér free of any claim-adverse to'or inconsistent with such estate
orinterest, if such adverse claimis dependent forits vahdrty orpri-
orrty upon:

o (ay” Nondelzvery Nondelrvery, or condrtronal or.revocable
delivery;of anyrecorded conveyance, unless the condition or rev-
ocability: is ‘expressly referred-to in :such conveyance ‘or other
recorded instrument..

‘(b): Conveyance outside chain of tztle not identified by deﬂmte
reference ‘Any conveyance, transaction or event not appearing of
record in the chain of title to the real estate affected, unless such
conveyance, transaction-or: event is identified by-definite refer-
ence in an instrument of record in such chain. No reference shall
be definite which fails to specify, by direct reference to a particular
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place .in:the public land record, or, by positive statement, the
nature and scope of the prior outstanding interest created or
affected by such conveyance, transaction or event, the identity-of
the original or subsequent owner orholder of such interest, the real
estate affected, and ‘the approxrmate date of such conveyance,
transaction or event

(c) " Unrecorded extensions of interests expi’ring by lapse of
fime." Continuance, extension or renewal of rights of grantees,
purchasets, optionees, or lessees under any land contract, option,
lease or other conveyance of an interest limited to expire, abso-
lutely or upon a contingency, within a fixed or determinable time,
where 2 years have elapsed after such time, unless there is
recorded a notice or other instrument referring to such continu-
ance, extension of renewal and stating or providing a later time for
the enforcement, exercise, performance or termination-of such
interest and then only if less than 2 years have elapsed after such
later time. This paragraph shall not apply to life estates, mort-
gages or trust.deeds, nor shall it 1nferent1ally extend any mterest
otherwise expiring by lapse of time. .

~(d) Nomdentzty of personsinchain of title. Nonrdentlty of per-
sons named in, signing or acknowledging one'or more related con-
veyances or.instruments affecting. real -estate, provided:the.per-
sons appear-in.such conveyances under identical names or under
variants thereof, including inclusion, exclusion or use of: com-
monly recognized abbreviations,contractions, initials, or foreign;
colloquial; or other equivalents; first or middle names or initials;
simple transpositions which produce substantially similar pro-
nunciation; articles or prepositions in names or titles; description
of entities as corporations, companies, or-any abbreviation or con-
traction of either; name suffixes such: as 'senior or junior; where
such identity or variance has appeared of record for 5 years. -

" (e) Mariial intérests. Homestead of the spouse of any trans-
feror of an interest in real estate, if the recorded conveyance pur-
portmg to transfer the homestead states that the person‘execiiting
it is single, unmarried or widowed or fails to indicate the marital
status of the transferor, and if the conveyance has, in either case,
appeared of record for 5 years. This paragraph does not apply to
the interest ‘of a married person who is described of record 4s a
holder in joint tenancy or of marital property with that transferor.

(f) Lack of authorrty of ojﬁcers agents or f duczarres Any
defect or insufficiency in authorization of
pattner, manager, agent or flducrary to act in the name or on behalf
of any corporatron, partnershrp, limited liability company, princi-
pal trust, estate, minor, incompetent ot of holder of an interest
in‘real estate purported to be conveyed in a representative. capac-
ny, after the conveyance has appeared of record for 5 years.

“(g) Defects in judicial proceedmgs Any defect ot irregularity,
jurisdictional or otherwise, in an action or proceedrng outof which
any judgment or order affectmg real estate: issued after the ]udg-
ment or order has appeared of record for 5 years.

(h) Nonexistence, mcapaerty or-incompetency. Nonexistence,
acts in excess of legal powers or legal incapacity or incompetency
of ‘any purported person orlegal entity, whether natural or artifi-
cial, foreign or domestic, provided. the recorded conveyance or
instrument affecting the real estate shall purport to have been duly
executed by such-purporied person or iegal entrty, and snau have
appeared of record for 5 years.

(i) Facts not asserted of record. Any fact not appeating of
record, but the opposite or contradiction of which appears affirma-
tively and expressly in a conveyance, affidavit or other instrument
ofifecord in the chain of title of the'real estate affected for 5-years.
Such facts may, without limitation by noninclusion, relate to age;
sex,.birth, death, capacity, relationship,” famrly history, descent,
heirship, names, “identity .of persons, marriage, matital status,
homestead, possession or-adverse possession, residence, service
in-the armed forces; conflicts and ambiguities in descriptions of
land.in recorded instruments; identification of any recorded plats
or‘subdivisions, corporate authorization to convey, and the hap-
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pening of any condition or event which terminates an estate or
interest.

(i) Defects in tax deed Nonexrstence orillegality of ‘any pro-
ceedings from and including the assessment of the real estate for
taxation up to and including the execution of the tax deed after the
tax deed has been of record for 5 years.

x) Interests not of record within 30 years, Any interest of

whrch no affrrmatrve and express notice appears of record within
30 years.
- .(2), NOTICE OF PRIOR CLAIM A purchaser has notice of a prior
outstanding claim or interest, within the meaning of this section
wherever, at the trme such purchaser s interest arises in law or
equity:

(a) Affirmative notree Such purchaser has affirmative notrce
apart from the record of the existence of such pnor outstanding
claim, including notice, actual or constructive, arising from use or
occupancy of the real estate by-any person at the time such pur-
chaser’s interest therein-arises, whether-or not such use or occu-
pancy is exclusive; but.no constructive notice shall be deemed to
arise from use or occupancy unless due and diligent inquiry of per-
sons using or occupying such real estate would, under the circum-
stances, reasonably have drsclosed such prior outstanding inter-
est; nor unless such use or occupancy is actual, visible, open and
notorious; or

(b) Notice of record within 30 years. There appears of record
in the chain'of title of the real estate affécted, within 30 years and
prior to the time at which the interest of such purchaser arises in
law ‘or ‘equity; an instrument affording affirmative and express
notice of such prior outstanding interest conforming to. the
requirements of definiteness of sub. (1) (b); or

(c) Same. The applicable. provisions of sub. (1) (c) to (k)
requiring that an instrument remain for a time of record, have not
been fully satisfied.

--(3)- WHEN PRIOR INTEREST NOI BARRED . This:section shall not
be applied to bar or infringe any prior outstanding interest in real
estate:

(a)... . Public. service - corporations, railroads, electric
cooperatrves trustees, govemmental units. While owned, occu-
pied or used by any public service corporation, any railroad corpo-
ration as defined in s. 195.02, any electric cooperative organized
and; operatmg ona nonprofrt basis undgr ch. 185, or any trustee or
receiver of any 'such corporation or electric cooperative, or any
mortgagee or trust deed trustee:or réceiver thereof; nor- any such
interest while held by the United States, the state or any political
subdivisiori or municipal corporation’ thereof or”

(b) Unplatted, ummproved unused etc. Whrch at the time
such subsequent purchaser’s interest arises, is unplatted vacant
and unoccupied, unused, unimproved and uncultivated; except
that this paragraph shall not apply to prior interests dependent for
validity or.priority upon the circumstances described in sub. (1)
(a) (b),.G) and (k).

+:(4) CHAIN OF TITLE: DEFINITION. The term *“chain of title” as
used in this'section includes instruments; actions and proceedings
discoverable by reasonable search of the public records and indi-
ces affecting real estate in the offices of the register of deeds and
in probate and of clerks of courts of the counties:in which'the real
estate.is located; a tract index shall bé deemed an index where the
same is' publicly -maintained. - ‘

(5) *CONSIRUCTION. . Nothmg in this section shall be construed
to raise or’support any rnference adver se or hostrle to:marketabil-
rty of titlest

(6) EFFECTIVE DATE ThlS section shall take effect and may be
invoked by quahﬁed purchasers ‘Without notice as defined in sub.
(2) whose interests arise on or after July'1, 1968, and by therr suc-

cessots in interest thereafter.
“History: 1975c 94s 91 (16);1979¢. 110; 1983a 186; 1987a 330; 1993a 112,
486,496,
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-Marketable title and stale records: Clearing excepuons and closing deals. Halli-
gan, WBB May, 1986 )

706.095 ‘Inter’sp’ous’él remeédies. Nothing in this chap-
ter hmlts aspouse’s remedy agamst the other spouse under ch, 766
for misuse of marital property.

History: 1983 a 186

.706.10 . Forms, construction. (1) The'several terms and
forms of conyeyance authorized by law or in common use in this
state on July 1,71971; shall ‘have the same operation and effect
_under, this chapter as formerly, except as this chapter may
expressly provide to the contrary; but this section shall not pre-
clude the adoption or use of other, different or more concise forms
which conform.to the réquirements of this chapter.

" (2) Noconveyance shall be void for the reason that at the time
-of delivery thereof such lands are in actual possession of a person
~claiming under title adverse to.the grantor.

(3) In conveyances of lands words of inheritance’ shall not be
necessaty to create or convey.a fee, and every conveyance shall
‘passall the estate of interest of the grantor unless a different intent
shall app
'such conveyance -

- (4). A quxtclaxm deed shall pass allof the interest in or appurte—
: nant 1o the land descnbed ‘which the grantor could lawfully con-
vey, but shall not warrant or imply the ex1stence, quaritity or qual-
ity of any such interest.

(5) A conveyance by which the grantor cortracts to watrant
the land or its title shall be construed according to its terms, under
rules of law for construction of contracts. A conveyance by which
the grantor warrants the land or its title shall be construed, except
as the terms of the conveyance may otherwise provide, to include
covenants, for the benefit of the grantee, the grantee’s heirs, suc-
cessors and assigns, that the grantor at the time of conveyance is
lawfully seized of the land; has good right to convey the same land
or its title; that the same land or its title is free from all encum-
brance; and that the grantor, the grantor’s heirs and personal repre-
sentatives will forever guarantee and defend the title and quiet
possession of the land against all lawful claims whatever originat-

ing prior to the conveyance, except as the claims may arise out of

open and notorious rights of easement, or out of public building,
zoning or use restrictions.

(6) Except as provided in sub. (7) and except as otherwise pro-
vided by law, no warranty or covenant shall be implied in any con-
veyance, whether or not such conveyance contains special war-
ranties or covenants. No mortgage shall be construed as implying
a covenant for the payment of the sum thereby intended to be
secured, and when there shall be no express covenant for such
payment contained in the mortgage and no bond or other separate
instrument to secure such payment shall have been given, the rem-
edies of the mortgdgee, shall be confined to the lands mentioned
in the mortgage.

(7) In the absence of an express or necessarily implied provi-
sion fo the contrary, a conveyance evidencing a transaction under
which the grantor undertakes to improve the premises so as to
equip them for grantee’s specified use and occupancy, or to pro-
cure such improvement under grantor’s direction or control, shall

e that
unply 4 coverniant that such unpx() vement shall be pezf(‘“ med in a

workmanlike mannet, and shall be reasonably adequate to equip
the premises for such use and occupancy.

History: 1973 ¢ 243; 1979 ¢ 175; 1993 a. 486.

Subdivider-vendor must disclose material facts which are not readily discernible
to noncommercial purchaser. Ollerman v. O’Rourke Co , Inc 94 W (2d) 17,288 NW
(2d) 95 (1980).

. guilder—vendor liability for construction defects in houses. Kirschnik, 55 MLR

Daty to disclose limited to commercial vendors. 64 MLR 547 (1981)

706.11 Priority of certain mortgages, trust funds.
(1) Except as provided in sub. (4), when any of the following
mortgages has been duly recorded, it shall have priority over all
liens upon the mortgaged premises and the buildings and
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improvements thereon, except tax and special assessment liens
filed after the recording of such mortgage and except liens under
s..144.442 (9) (i), 144.76 (13) and 144.77 (6) (d):

-(a) ‘Any mortgage executed to a federal savings and loan asso-
ciation-or federal savings bank.

(b) Any mortgage executed to the department of veterans

affairs under s. 45352, 1971 stats. -
" (c) Any mortgage assigned to or executed to any of the follow-
ing: R ' ‘

" 1. The United States, this state or a county, city, village or
town in this state, or an agency, department or other formally con-
stituted subunit of any of the foregoing.

2. The Wisconsin health and educational facilities authority
created under ch. 231, the Wisconsin housing and economic
development authority created under ch. 234 or any other author-
ity created by state law.

(d) Any mortgage executed to a state or natlonal bank ortoa
state or federally chartered credit union. =
(e) Any mortgage executed under s. 66.521 to a trustee, as

“defined in 5. 66.521(2) (n).

. Any mortgage executed toa mortgage banker as defined
ins. 440.71 3.

(8- Any. mortgage executed to an insurer hcensed to do busi-
ness in:this state. =

(h). Any mortgage executed to a licensee under s. 138.09.

(i) Any mortgage executed to a savings bank organized under
ch. 214

(2) Statesavings and loan associations shall have the priorities
specified under s. 21521 (4).

(3) The proceeds of any such mortgage referred to in this sec-
tion shall, when paid out by a state savings bank, federal savings
bank, state savings and loan association or federal savings and
loan dssociation, or of any other mortgage from any other source
and received by the owner of the premises or by any contractor or
subcontractor performing the work and labor, forthwith constitute
a ttust fund only in the hands of such owner, contractor or subcon-
tractor for the payment proportionally of all claims due and to
become due or owing from such contractor or subcontractor for
lienable labor and materials until all such claims have been paid,
and shall not be a trust fund in the hands of any other person. This
section shall not create a civil cause of action against any person
other than such owner, contractor or subcontractor. The use of any
of such moneys by any owner, contractor or subcontractor for any

other purpose until all claims, except those which are the subject

of a bona fide dispute, have been paid in full, or proportionally in
cases of a deficiency, shall constitute theft by such owner, contrac-
tor or subcontractor of any moneys so misappropriated. The dis-
trict attorney of the county where the premises are situated shall
on the complaint of any aggrieved party prosecute such owner,
contractor or subcontractor mlsappropnatmg such moneys for
such theft.

(4) Subsection (1) does not apply to a 2nd mortgage assigned
to or executed to the department of veterans affairs under s. 45.79
(3) (a) 1. ors. 45.80 (4) (a) 1, 1989 stats.

History: 1971 c. 164; 1973 ¢. 208; 1975 ¢ 358, 409; 1979 ¢. 110's. 60 (12); 1989
a 231; 1991 a. 39, 221;1993 a. 453.

The word “contractor” in sub. (3) inchides an owner who acts as his own general
contractor, and he can be held liable for conversion. Paulsen Lumber, Inc v Meyer,
47 W (2d) 621, 177 NW (2d) 884

Phrase “filed after the recording of such mortgage” in (1) modifies “all liens.”
Marine Bank Appleton v, Hietpas, Inc 149 W (2d) 587, 439 NW (2d) 604 (Ct App.
1989)

Term “lien” in this section does not include lease. Grosskopf Oil, Inc. v. Winter,
156 W (2d) 575, 457 NW (2d) 514 (Ct. App. 1990).

706.12 Uniform vendor and purchaser risk act.

(1) Any contract made in this state for the purchase and sale of

realty shall be interpreted as including an agreement that the par-
ties shall have the following rights and duties, unless the contract
expressly provides otherwise:
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~.(ay If, when neither the legal title nor the possession of the sub-
ject matter-of the contract has:been transferred, all or a material
part thereof is destroyed without fault of the purchaser or is taken
by eminent domain, the vendor cannot enforce the contract, and
the purchaser is entitled to recover any portion of the price that the
.purchaser has paid.

(b) If, when either the legal title orthe possessmn of the subject
matter of the contract has been transferred, all or any part thereof
is destroyed without fault of the vendor or is taken by eminent

domain, the purchaser is not thereby relieved from a duty to pay
the price, nor is the purchaser entitled to recover any portion
thereof that the purchaser has- paid.”

(2) This section shall be so construed as to make uniform the

‘law of those states which enact it. -~
“(3) This sectxon thay be cited as the uniform vendor and pur-

chaser risk act.”
History 1975 ¢c. 422 1993 a. 486.

' 706.13 Slander of tltle (1) In addltxon to any cnmmal
penalty or civil remedy provided by law, any person who submits
‘for filing, docketing or recording, any lien, claim of lien, lis pen-
dens, writ of attachment or any other instrument relating to the title

iri real or personal property, knowing the contents or any part of

the contents to be false, sham or frivolous, is liable in toit to any
person interésted in the property whose title is thereby impaired,
for punitive damages of $l 000 plus any actual damages caused
theteby ,
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(2) This section applies to,any person who causes another per-
son to act in the manner specified in sub. (1).

(3) This section does not apply to.a register of deeds or other
govemment employe. who acts in the course of his or her official
duties and files, dockets or records any instrument relating to title
on behalf of another person. , ‘

History: 1979 ¢. 221,
Enactment of this section did not create a cause of action nor destroy the common~

‘law tight of recovexy Schlytter v Lesperance, 62 W'(2d) 661, 215 NW (2d) 552

"When lawsuit is commenced under this section, conditional rather than absolute

-privilege applies to filing of lis pendens . Kensington Development v. Israel, 142 W

(2d) 894, 419.NW (2d) 241 (1988).
Lis pendens filing not privileged where. thete is no relauonshlp between mmg and

‘undet]ymg acnon Larsonv Zﬂz, 151 W. (2d) 637 445NW (2d) 699 (Ct. App 1989)

706.14 Transmonal and: curatlve provns:ons. The
operation or effect of a conveyance made or recorded in accord-
ance with the provisions of any prior law of this state, or thereafter
validated, perfected or cured under any. such prior law, shall not
'be impaired by any prov1s10n of this chapter.

706.15 Liens agamst public officials or employes.

-No lien may be filed, docketed or recorded against the real or pet-

sonal property of any official or employe of the state or any politi-
cal subdivision of the state, relating to an alleged breach of duty
by the official or employe; except after notice and a hearing before
a‘court of record and a finding by the court that probable cause
exists that there was a'breach of duty"

History: 1979 ¢. 221
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