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ACTIONS AFFECTING THE FAMILY

(4) "Mediator" means a person with special skills and training
in dispute resolution .;'

( 5) "Physical placement" means the condition under which a
party has the right to have a child physically placed with that party
and has the right and responsibility to make, during that place-
ment, routine daily decisions regarding the child's care, consistent
with major,decisions made by a person having legal custody . .

(6) "Sole legal custody" means the condition under whichone
party has legal custody ..
History : 1987 a. 355
NOTE : 1987 Wis.. Act 355, whic h created this section, contains explanatory

notes.'
-Sub .: (2m) confers the right to choose 'a child's. religion on the custodial parent

Langev Lange, 175 .W (2d) 373, NW (2d) (Ct,App 1993). ;

767.01 Jurisd i ction. ( 1) The circuit courts have ,jutsdic-
tion of all actions Affecting the family and have authority to do all
acts and things necessary and proper in such actions and to carry
their orders and judgments into execution as prescribed in this
chapter. All actions affecting the family shall be commenced and
conducted and the `orders and judgments enforced according to
these statutes in respect to actions in circuit court, as far as applica-
ble, except as provided in this chapter

(2) In an action to establish paternity or to establish or enforce
a child support obligation, in regard to a child who is the subject
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767.001 Definitions.` In this chapter:
(1) "Joint legal custody" means the condition under which

both parties share legal custody and neither party's legal custody
rights are superior, except with respect to specified decisions as set
forth' by the court or' the parties in the final judgment or or der.

(2) "Legal custody" means :
(a) With respect to any person granted legal custody of a child,

other than, a county agency or a licensed child welfare agency
under par (b); the right and r esponsibility to make major , decisions
concerning the child, except with respect to specified decis ions as
set forth by the cou rt or the parties in the final judgment or order ,

(b) With respect to a county agency specified in s . 48 . 56 (1) or
a licensed child welfare, agency granted, legal `custody of a child,
the r ights and responsibilitiess specified under , s. 48 . 02 (12) .

(2m) "Major decisions" includes, but is not limited to, deci-
sions regarding consent to marry, consent to enter military service,
consent to obtain a motor vehicle operator's license ; authorization
for nonemergency health care and choice ' of' school and religion:

(3) "Mediation" means a cooperative process involving the
parties and a mediator-, the purpose of which is to help the parties;
by applying communication and dispute resolution skills define
and resolve their own disagreements ; with the best interest of ' the
child as the paramount consideration
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767 .025 : Filing procedures and orders for enforce -
ment or modification of judgments or orders in actions
affecting the family. The following filing procedures shall
apply to all enforcement or modification petitions, motions or
order's to show cause filed for actions affecting the family under
s . 767 02 (1) (i) :

(1) Except as provided in sub. (2), if a petition, motion or order
to show cause requesting enforcement or modification of a,judg-
ment or older in an action affecting the family which was granted
by a court of'this state is filed in a county otherr than the county in
which the judgment was rendered, the petitioner or party bringing
the motion or order to show cause shall send a copy of the petition,
motion or order to show cause and summons to the clerk of the
court in which the judgment was rendered . If' a question arises as
to which court should exercise jurisdiction, a conference involv-
ing both ,judges, all counsel and guardians ad litem may be con-
vened under s . 807,13 (3) to resolve the question . . The petitioner
shall send a copy of any order rendered pursuant to this petition,
motion or order to show cause to the clerk of the court in which
the original judgment or order, was rendered

(2) (a) Except as provided in eh . 769, if'the petition, motion
or order to show cause is for enforcement : or modification of a
child support, family support or maintenance order, the petition,
motion or older to show cause shall be filed in the county in which
the original judgment or order' was rendered or in the county where
the minor children reside unless any of'the following applies :

1 .. All parties, including the state or its delegate if support,
support arrearages, costs or expenses are assigned undei .ch. 49,
stipulate to filing in another county .

2.. The court in the county which rendered the original judg-
ment or order orders, upon good cause shown, the enforcement or
modification petition, motion or order to show cause to be filed in
another county,

(b) Ifthe parties havee stipulated to filing in anotherr county
under par„ (a) l ., the petitioner or party bringing the motion or
order to show cause shall send a copy of the petition, motion or
order to show cause and the summons to the clerk of court in the
county in which the original judgment or order' was rendered .

(c) If the court in the county which rendered the original judg-
ment or order- orders the petition, motion or order to show cause
to be filed in another county under par' . (a) 2 ., the petitioner' or
party bringing the motion or order to show cause shall attach a
copy of the order when filing the petition, motion or order to show
cause in the other county .

(3) Except as provided in s . 769,316 (3), if an enforcement or
modification petition, motion or order to show cause is filed in a
county other than the county in which the original judgment or
order was rendered under sub (2) (a), the clerk of court from the
court that rendered the original judgment or order shall send a,
copy of any payment records associated with the original judg-
ment or order of child support, family support or maintenance to
the clerk`of` court in the county in which the petition, motion or
order' to show cause is filed .

(4) If a petition, motion or order to show cause for enforce-
ment or modification of a child support, family support or mainte-
nance order is filed and heard in a county other than the county in
which the original judgment or order was rendered, any judgmen
oi• order enforcing or modifying the original judgment or order
shall specify the clerk of circuit court to whom payments of sup-
port or, maintenance are payable and the clerk of circuit courtt to
whomm payments of arreuages in support or, maintenance, if any,
are payable,
Histor y: 1989 ar212; 1993 a>326 ; 481
Venue for a petition to modify or enforce an out-of-state custody decree is the

county where the judgment is filed even though the judgment may be filed in any
county) Sharp v Sharp, 1 .85 W (2d)'416, 518 NW (2d) 254 (Ct, App 1994) . .

767 .03 Annulment . No marriage maybe annulled or held
void except pursuant to judicial proceedings . . No marriage may
be annulled after the death of either party to the marriage . A court
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of'the action, a person is subject to the jurisdiction of the courts of
this state as provided in s . 769 .201 at 801 .05 .

(3)' An action under s.. 767,45 may be brought in the county in
which the child or the alleged father resides or is found or, if the
father is deceased, in which proceedings for probatee of his estate
havee been or could be commenced.

History: 1975 c. 39; ]9 77 c . 449 ;1 9 79 c 32 s 50; 1979 c 196, 352; Slats 1979
s.76701 ; 1 98 7 a, 27 ; 1 9 93 a . 32 6 .

Cross-reference : S ee s . 765 001 for provi sion as t o intent aad cons tructio n of this
ch apter.
Court had authority to direc t defendant to p ay plaintiff's medi cal expenses wh ich

would h ave bee n covered under in su ran ce policyhad defendant properly co nverted
po li cy pursuant to divorce decree . Roster v Rotter, 80 W (2d) 56, 25 7 NW (Zd) 86 1 .
Where hus band complied w ith ori gi nal court o rder to make p roper ty divisio n

ins talment payment s, court had no authority to order husband to p ay wife's income
tax on ins talments . Weight v , We ight, 92 W (2d) 246, 284 NW (2d) 894. ( 1 979)..
Where di spositi on of homestead w as ordered in di vorce judgment , family court

a nd probate cour t had concurrent jurisdiction Mocx issette v . Ivlonissette, 99 W (2d )
467, 299 NW (2d) 590 (C r, App: 1 980),

Court's orde r to arbitrate c us tody and visitati on was not prop er ex erci se of author-
ity Court's older to me diate under s.767 . . 081 , 1981 stats .,was abuse of discretio n
In re Marriage of Biel v. Biel, 114 W (2d) 191, 336NW (2d ) 404.(Ct . App . 1 983)
Joinder of divorce and contr ac t ac tions betw een s pouses is n ot requi red Caulfield

v. Caulfield, 183W(2d) 83,, 515 NW (2 d) 278 (Ct . App. 1 994) .
When one party to a div orce dies during the ac tion the court loses j uri sdicti on,

in c luding jurisdiction to enforce pr ior orders Soch a v S och a, 1 83 W (2 d) 3 90, 515
NW(2d),33 7( Ct, App . 1994).
An injunction against a man , whose petition to establ ish himself as father of'2 chil-

dredhad been denied, to s tay away from the children until they reach age 1 8 was
within the court's power to enforc e its judgments and orders . In re Paternity of C A, S
& C D, S I SS W (2d) 468, 518 NW (2d) 285 ( Ct App. 1 994),

767 .015 Child custody jurisdiction . All proceedings
relating to the custody of children shall comply with the require-
ments of ch. 822 .
History : 19,15 c' 283-,1979 'c, 32 s, 50; St a rs ; 19' 19 s '76 ' 7 .. 015 _

767.02 Actions affecting the family. (1) Actions
affecting the family are :

(a) To affirm marriage .
(b).Annulment
(c) Divorce .
(d) Legal separation (formerly divorce from bed and board) .
(e) Custody.
(f) For child support.
(g) For maintenance payments .
(h) For property division
(i) To enforce or modify ajudgment or order in an action affect-

ing the family granted in this state or' elsewhere .
(j) Far ;periodic fatuity support payments . .
(k) Concerning periods, of physical placement or visitation :

lights to children . .
( L) To determine paternity,
(m) To enforce of revise an order for support entered under s .

48 355.(2) (b) 4, 48, .357 (5m) or 48,363 (2) .
(2) "Divorce" means divorce from the bonds of matrimonyy or

absolute divorce, when used in this chapter .
(3) Commencement of an action affecting the family which

affects a minor' child constitutes an application to the department
o#' health and social services for services on behalf' of the minor
child under s 46 ;25 . This application does not authorize interven-
tion as a party in any action,by the department of health and social
services

History: 1 877 c. 105 , 418 ; 1979 c . 32 s . 50; 1979c . 196 ; 1979 c . 35 2 ss . 22, 39 ;
1979 c . . 355',: 35 7 ; Slats . 1979 s 762: 02; 198 5 a. 29 ; Sup. Ct. Order, 141 W (2d ) xvii
( 1987) ;, 1987 a 355, 403, 413 ; 1989 a . 212; 1993 a 3 26 , 48 1 .,
A circuit court does n ot have subject matter juris dictio n in a divo rce action t o deter ..

mine attorney's fees between an attorney and client who m the attorney continues to
represent in the divorce action, In re Marr iage of Stacey v Stacey, 168 W (2d) 37,
483 NW ( 2d ) 221 ( 1992 ) :

Se c tion 767.02 ( 1 ) (1) allows all actions to modify a judgment in an actio n affectin g
marriage to be commenced in any c ourt having jurisdiction under 767 .01 . 68 Atty.
Gen 106 .

Post-divorce jud gment venue in multicounty situation s Whipple. WBB Oc t .
19 87 :

The 19177 amendment s to th e Wi scon sin Famil y Cod e .̀ Perkin s, 19'78 WLR 882:

ACTIONS AFFECTING THE FAMILY 767.03
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may annul a marriage entered into under the following circum-
stances :

(1) A patty lacked capacity to consent to the marriage at the
time the marriage was solemnized, either because of age, because
of mental incapacity or infirmity or because of the influence of
alcohol, drugs, or other incapacitating substances, or a party was
induced to enter into a marriage by force or duress, or by fraud
involving the essentials of mazYiage . Suit may be brought by
either party, or by the legal representative of 'a party lacking the
capacity to consent, no later than one year after the petitionerr
obtained knowledge of the described condition .

(2) A patty lacks the physical capacity to consummate the
marriage by sexual intercourse, and at the time the marriage was
solemnized the other party did not know of the incapacity Suit
may be brought by either party no later than one year after the peti-
tioner obtained knowledge of the incapacity .

(3) ' A party was 16 or 17 years of age and did not have the con-
sent of'his or her patent or guardian or ;judicial approval, or a party
was under 16 years of age.. Suit may be brought by the under aged
party or, a parent or, guardian at any time prior to the party's attain-
ing the age of 18 years, but a patent or, guardian must bring suit
within one year of obtaining knowledge of the marriage .

(4) The marriage is prohibited by the laws of this state . . Suit
may be brought by either' party within 10 years of the marriage,
except that the 10-,year limitation shall not apply where the maz•-
riage isprohibited because either party , has another spouse living
at the time of the marriage and the impediment has not been
removed under s.'76524 .

History : 19177 c 105 ; 1979 c 32 ss . 50, 92 (2) ; Stars, 1979 s . . '76'103 .
See note to967 .32, citing In re Marriage of Falk v . Fa1k,158 W (2d) 184,462 NW

(2d) 547 (Ct. App . 1990) .

767.04 Actions to affirm marriage. When the validity
of any marriage shall be denied or doubted by either' ofthc parties
the other party may commence an action to affirm the marriage,
and the judgment in such action shall declare such marriage valid
or annul the same, and be conclusive upon all persons concerned .

History : 1.979 c . 32 s . 50; Stars . 19'79 s 76'1,.04., ;

767 .045 . Guardian ad litem for minor children .
(1) APPOINTMENT' (a) The court shall appoint a guardian ad litem
for a minorchild in any action affecting the family if any of the
following conditions exists :

1 . The court has reasonn for special concern as to the welfare
of 'a minor child.

2. The legal custody or physical placement of the child is con-
tested

(b): The court may appoint a guardian ad litem for a minor child.
in any action affecting the family ifthe child's legal custody or
physical placement is stipulated to be with any person or agency
other than a parent of the child or, ifat the time of the action, the
child is in the legal custody of or physically placed with, any per-
son or agency other than the child's parent by prior : order or by
stipulation in this or any other' action .

(c) The attorney responsible for support enforcement under s .
59:458 (1) may request that the court or family court commis-
sioner appoint a guardian ad litem to bring an action or motion on
behalf Ja4' .l a 1. .. 'i$ a uaiiia 1i C 14- 1A 1. .. ..nminor 1. .. .su . ttvi who iif3iuuai iiaiuuu Wi~v~t~ N Bi?.iTily, ~ uaa

not been adjudicated for.- the purpose of 'determining the paternity
of the child, and the court or family court commissioner shall
appoint a guardian ad litem, ifany-of the following applies :

1 ; Aid is provided under s . 49 .19 or 49,45 on behalf' of the
child, but the state and its delegate under s .. 46 25 (7) are barred
by a statute of limitations from commencing an action under s ..
767.45 on behalf of'the child .

2 An application for legal services has been filed with the
child support program under s .. 46, 25 on behalf' of'the child, but the
state and its delegate under s. 46 25 (7) are barred by a statute of
limitations from commencing an action under s . 767 .45 on behalf
of the child .
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(d) A guardian ad litem appointed under par . (c) shall br i ng an
action or motion for, the determination of the child's paternity if '
the guar dian ad litem determines that the determination of the
child's paternity is in the child's best interest ..

(2) TIME FOR APPOINTMENT. . The court shall appoint a guardian
ad litem under sub . . (1) (a) 1 , or (b) whenever the court deems it
appropri ate . The court shall appoint a guardian ad litem under
sub . (1) (a) 2 at the time specified in s . 767 11 (12) (b), unless
upon motion by a party or its own motion, the court determines
that earlier appointmentt is necessary ..

(3) QUALIFICATIONS The guardian ad litem shall be an attor-
ney admitted to practice in this state , No person who is an inter-
estedpatty in a proceeding, appears as counsel in a proceeding on
behalf of' anyparty or is a relative or representative of an interested
party may be appointed guardian ad litem in that proceeding .

(4) RESPONSIBILITIES The guardian ad litem shall be an advo-
cate for the best interestss of 'a minor child as to paternity, legal cus-
tody, physical placement andd support. The guardian ad litem shall
function independently, in the same manner as an attorney f 'or a
party to the action, and shall consider, but shall not be bound by,
the wishes of the minor child or the positions of others as to the
best interests of the minor child , The guardian ad litem shall con-
sider the factors under s 76724 (5) and custody studies under s .
767.11 (14) . . The guardian ad litem shall review and comment to
the court on any mediation agreement and stipulation made under
s .. 767,11 (12).. Unless the child otherwise requests, the guardian
ad litem shall communicate to the court the wishes of ' the child as
to the child's legal custody or physical placement under s . 767,24
(5) (b) . . The guardian ad litem has none of' the ri ghts or duties of
a general guardian..

(5) TERMINATION AND EXTENSION OF APPOINTMENT' The
appointment of a guardian ad litem undersub. . (1) terminates upon
the entry of' the court's final order or upon the termination of' any
appeal in which the guardian ad litem participates . The guardian
ad litem may appeal, may participate in an appeal or may do nei-
ther, I f an appeal is taken by any party and the guardian ad litem
chooses not to participate in that appeal, he or she shall file with
the appellate court a statement of reasons for ' not participating .
Irrespective of the guardian ad litem's decision not to participate
in an appeal, the appellate court may order the guardian ad litem
to participate in the appeal , At any time, the guardian ad litem, any
patty or the person for- whom the appointment is made may request
in wr iting that the court extend or to minafe the appointment or
reappointment : The court may extend that appointment, or reap-
point a guardian ad litem appointed under this section, after the
final order' or, after the termination of the appeal, but the court shall
specifically state the scope of' the responsibilities of the guardian
ad litem dur ing the period of that extension or reappointment .

(6) CoivtrstvsA'[ '[orr . The guardian ad litem shall be compen-
sated at a rate that the court determines is reasonable. The court
shall order eithe r ocboth'parties to pay all or any part of the com-
pensation of ' the guardian ad litem. In addition, upon motion by
the guar dian ad litem the court shall order either or both parties
to pay the fee for an expert witness used by the guardian ad litem,
if the guardian ad litem shows that the use of the expert is neces-
sary to assist the guardian ad litem in performing his or her func-
tions or duties under this chapter . If ;eitherr or both parties are
unable to pay, the court may direct that the county of ' venue pay
the compensation and fees, in whole or:in part, and may direct that
any or all parties reimburse the county, in whole or in part, for the
payment .. If the court orderss a county to pay the compensation of
the guardian ad litem, ., the amount ordered may not exceed the
compensation paid to pr i vate attorneys under s .. 977 .08 (4m). The
court may order a separate ,judgmentfor the amount of the reim-
bursement in favor of' the county and against the party or parties
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responsible for the r'eimbursement .. The court may enforce its
orders under this subsection by means of its contempt power .
History: Sup .. Ct . Order, SOW (2d) vii (1971);1977 a 105,299; 19'79 c. 32 ss . 50,

92 (4); 1979 c . 196 ;19'19 c . 352 s. 39 ; Stats . 1979 s.. 767.045 ; 1987 a 355 ; Sup Ct
Order, 151 W (2d) xxv (1989); 1993x: 16, 481 .

Judicial Council Note, 1990: This sec tion clarifies and expands s .'767 045, as i t
was amended by 1 987 Wiscon sin Act 355. It also incorporates the substance of s .
809 .85 into i t . Sub . (1) (a) specifies the situations i n whic h the court is required to
appoint a guardian ad litem Sub. . (1 ) (a) 1 reflects the desirability of broad discretion
for the court to appoint a guardian a d litem, Of special note is sub .. (1) (b) While the
cou rt has al ways had the d iscretion to appoint a guardian ad litem in such s ituations,
the committee concluded that it is desirable to specifically identify these situations
as requiring special attentio n.
Sub . (2) i s the present law which takes into account the need for mediation . .
Sub.. (4) defines the role of the guardian ad l i tem . It clarifies that the responsibi l ity

is as a n a dvocate for the best interests of the child, It emphasizes the need for the
guardian ad litem to function inde pendentl y, w hile giving broad consid eration to the
views of others, including the children, social wo rkers and the like. It also specifies
that the guardian ad ]item sh all function in the same man ner as the lawyer for a party,
Among other things, this means that the guardian ad ]item communicates wi th the
cour t and other lawyers i n the same manner as a lawyer for a party, presents infocma-
uon on rel evant issues through the presentation of evidence or in other appropriate
ways and generally functions as the lawyer for a party . . In this case the "party" is the
best interests of the children : Sub (4) also enumerates specific du ties to emphasize
their particular- importance,
The discretion for, the guardian ad ]item to communicate the wishes Of the child in

sub. (4) was added in 1987 Wisconsin Act 355, as was much of sub, (6) . These are
unchan ged:

Su b. (5) specifies that the appoint ment terminates at the final order or the conclu-
sion of the appeal unless the court otherwise directs The Court may reappoint or con-
tinue the appointment of the guardian ad' litem after this but is required to state the
scope of the responsibilities for such period . [Re Order effective Jan 1, 1990]
Trial cour t direction that the husband pay the entire fee of the guardian ad litem is

held to be anabuse of discretion, requiring modification, so as to charge the wife with
50% ; Tesch v, Tesch, 63 W (2d) 320, 217 NW (2d) 647,

Where guardian ad litem?s report was timely disclosed to both patties, trial court
did notes in failing,to introduce report dur ing custody h earing.. Allen v . Allen, 78
W (2d) 263, 254 NW (2d) 244 .

Increase of visitation lig hts from 24 days to'75 days per year had sufficie nt impact
upon welfare of children so as to require appointment of guardian ad ]item, Bahr v.
Galonski, 80 W (2d) 72, 257 NW (2d) 869..

Discussion of requirement of appointment of guardian ad,litempuisuant to (1) and
89139 (1) (a) In re Marriage of Johnson v' Johnson, 157 W (2d) 490, 460 NW (2d)
166 (0, App 1990),
A guardian ad ]i tem may not b e called, as a witness in a custody procee ding. The

G. A L is to commun i cate with the court as a lawyer for, a party and to present infor-
mation by presenting evidence, Marriage of'Hollistec v . Hollister, 173 W (2d) 413,
496 NW (2d) 642(Ct, App. 1992)

A guardian ad ]item may act in a separate action involving the child outside the
cou rt of origin al appointment even th ough another guardian ad ] item has been
appointed by the cour t where the separate action was brought Interest of Brandon
S .S . 179 W (2d) 114,50'7NW (2d) 94 (1993):
The "why" behind appointing guardians ad litem for children in divorce proceed-

ings Pode11, STMLR 103 .

767.05 Procedures. (1) JURISDICTION A court of this
state having jurisdiction to hear actions affecting the family may
exercise jurisdiction as provided under- ch . 769 or 801 .

( 1 m) RESIDENCE. No action under s . 767,02 (1) (a) or (b) may
be brought unless at least one of the patties has been a bona fide
resident of the county in ;which the action is brought for not less
than 30 days next preceding the commencement of the action, or
unlesss the marriage has been contracted within this state within
one year prior to the commencement of"the action : No action
under, s . 767 02 (1) (c) or, (d) may be brought unless at least one
of'the parties has been a bona fide resident of`the county in which
the action is brought for not less than 30 days next preceding the
commencement of'She action . No action under s 767 .02 (1) (c)
may be brought unless at least one of'the parties has been a bona
fide resident of'this state for- not less thanr6 months next preceding
the commencement of the action

(2) ACTIONS FOR CUSTODY OF CHILDREN. Subject to C h .. H ZZ,
the question of a child's custody may be determined as an incident
of any action affecting the family or in an independent action for,
custody., The effect of any determination of a child's custody shall
not be binding personally, against any parent or guardian unless
the patent or guardian has 'been made personally subject to the
,jurisdiction of the court in the action as provided under ch 801 or
has been notified under s :, 822;05 as provided in s 822 12 . Noth-
ing in this section may be construed to foreclose a person other
than a parent who has physical custody of 'a child from proceeding
under' ch, 822 . .

767 .07 Judgment of divorce or legal separation . A
court of competent jurisdiction shall grant a judgment of divorce
or, legal separation if:

(1) The requirements of-this chapter as to residence and mar-
tiage assessment counseling have been complied with ;

(2) (a) In connection with a judgment of'divorce or' legal sepa-
,Y 'BitOi1, - ili2 court finds ii at the ii2i i : 2g.°. :S ~ t. ;° l̀^uh l,j brokenn

under' s . 767,12 (2), unless par . (b) applies .
(b) In connection with a judgment of legal separation, the court

finds that the marital relationship : is broken under s . . 767 .12 (3) ;
and

(3) To the extent it has jurisdiction to do so, the court has con-
sidered, approved or made provision for- legal custody, the support
of any child of the marriage entitled to support, the maintenance
of eitherr spouse, the support of the family under s. 767261 and
the disposition of property .

History : 1971 c . 220; 1 97'7 c 105 ; 1979 c 32 ss 50, 92 (4) ; Stats . 1979 s . 767 .07 ;
1 987 a : 355 ; 1 989 a, 132;

Divorce judgment didn't bar wife's action against husband for torts allegedly com-
mitted during marriage Stuart v . Stuart, 143 W (2d) 347, 421 NW (2d) 505 (1988) ..
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(3) PARTIES The party initiating an action affecting the family
shall be denominated the petitioner .. The party responding to the
action ' shall be denominated the respondent All references to
11 plaintiff' in chs . 801 to 807 shall apply to the petitioner, and all
references to "defendant" in chs . 801 to 807 shall apply to the
respondent. . Both parties together- may initiate . the petitionn by
signing and filing a ,joint petition . The parties to a , joint petition
shall be called joint petitioners , The parties to a ,joint petition shall
state withinnthe ,joint petition that both parties consent to personal
jur isdiction and waive service of summons

(4) PETITION. All references to a "complaint" in chs . 801 to
807 shall apply to petitions under s . 767

(5) TITLE OF ACTIONS. An action affecting the family under s .
767,02 (1) (a) to (d) or (g) to (k) shall be entitled "In re the mar-
riage of A,,B. and C . D".. An action affecting the family under s . .
767.02 (1) (f) or (m) shall be entitled "In re the support of A .B. " .
A child custody action shall be entitled "In re the custody of'A.B
In all other respects, the general provisions of `chs.. 801 and 802
respecting.g the content and form of the summons and pleadings
shall apply. .

(6) DISMISSAL. An action affecting the family may not be dis-
missed under s . 805 .. 04. .. (1) unless all the parties who have
appeared in the action have been served with a copy of the notice
of dismissal and have had an opportunity to file a responsive
pleading or motion .,

(7), ACTIONS FOR CERTAIN INTERSPOUSAL REMEDIES If a spouse
has begun an action against the other , spouse under' s . 766 70 and
either or bothh spouses subsequently bri ng an action under this
chapter for divorce, annulment or legal separation, the actions
may be consolidated by the court exercising jur i sdiction under this
chapter.. If the actions are consolidated, to the extent the procedu-
ial and substantive requirements of ` this chapter conflict with the
requirements under s , 766 .70, this chapter controls , No action
under s : 766 . 70 may be brought by a spouse against the other
spouse while an action for divorce, annulment or legal separation
is pending under this chapter.

History :1977 c _105,418,4,V ; 1979 c . 32 ss 50,92 (4) ;1979 c, 196;1979 c . 352
s 39; Stars. 1979 s . 767 05;1983 a . 326; 1983 a 447 s 67 ; 1985 a 37; 1993 a, 326,
481 ..

In a child custody dispute between the children's father, who was divorced by his
wife, and the wife's parents, subsequent to her death, the trial court erred in conclud-
ing that it had no choice but to award custody to the surviving natural parent unless
it found him unfit or unable to care for the children LaChapell v Mawhinney, 66 W
(2d) 679, 225 NW (2d) 501 .
Where divorce action was brought before meeting residency requirement, action

was never commenced and petition could not be amended after requirement was met
Siemering : v, Siemecing„AS W (2d) 111, 288 NW (2d) 881 (Ct , App . 1980)
Sub. . (7) prohibition on commencement of action under ' 766 .70 while divorce,

annulment or legal separation action is pending does not violate equal protection and
is constitutional . In re Marriage of Haack v Haack, 149 W (2d) 243, 440 NW (2d)
794 (Ct App. . 1989) , .

See note to 801 .05, citing In re Marriage of McAleavy v . McAleavy, 150 W (2d)
26, 444 NW (2d) 566 (1989) .
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767.075 ACTIONS AFFECTING THE FAMILY

767.075 State- is real party in interest . (1) The state is
a real party in interest within the meaning of ' s 803.01 for purposes
of establishing paternity; securing reimbursement of aidd paid,
future support and costs as appropri ate in an action affecting the
family in any of ' the following circumstances :

(a) An action to establish paternity whenever there is a com-
pleted application for legal services filed with the child support
program under s: 46 25 or whenever s 767 . 45 (6m) applies.

(b) An action to establish or enforce a child support or mainte-
nance obligation whenever there is a completed application for
legal services filed with the child support program under ' s 46 ..25 . .

(c) Whenever aid under s . 49,19 or 49 45 is provided to a
dependent child

(2) (a) Except as provided in pa r. (b), in any action affecting
the family under a child support enforcement program, an attor-
ney acting under s . 46 . 25 or 59 07 (97), including any dist rict
attorney or corpor ation counsel, represents only the state . . Child
support services provided by an attorney as specified in sub.. (1)
do not create an attorney-client relationship with any other ' patty :

(b) Paragraph (a) does not apply to an attorney who is
employed by the department of health and social services under '
s . 46 25 or a county under s, 59 07 (97)or 59 458 (1) to act as the
guardian ad litem of the minor child for the purpose of ' establishing
paternity.

History : 19'7'7 c . 418 ; 1979 c 32 s 50; 1 9179 c 352 s . 39 ; Stats.1979 s 7 67 0'75 ;
1983 a . 27 s 2202 (57); 198' 1 a 413 ; ., 1989 a 31 ; 1993 a . 326, 48 1

See note to 767 25, citing State ex rell v Reible, 91 W (2d) 394, 283 NW (2d) 427
(Ct' APP 7979). .
A mother is a necessar y party in a paternity action brought by the state .. In re Pater-

nity of Joshua E i 171 W (2d) 327, 491 NW (2d) 136 (Ct , App . 1992)..

767.077 Support for dependent child. The state or its
delegate under s . 46 .. 25 . (7) shall bring an action for support of ` a
minor child under s 761 .02 (1) (f) oil if' appropriate, for paternity
determination and ch ild support -under s : 767 . 45 whenever the
child's tight to support is assigned to the state under s ._49 . 19 (4)
(h) 1 . bb if all of' the following apply;., .

(1) The child has been deprived of parental support by reason
of ' the continued absence of a parent from the home ..

(2) A court has not issued an order under s . 767,25 requiring
the parent who is absent from the home to support the child..

History : 1987 a 2'7

767.078 Order in case involving dependent child .
(1) (a) In this subsection, "case involving a dependent child"
means an action which meets all of ' the following criteria

1 Is an action for ' modification of a child support order under
s 767. 32 or an action in which an order for child support is
required under s . 767, 25 (1) or 767, 51 (3) .

2 . The child's tight to support is assigned to the state under
s . 49,19 (4) (h) 1I b.

3. The child has been deprived of parental• support by reason
of the continued absence of a parent from the home,

(b) Except as provided in par , (c) or (d), in a case involving a
dependentchild, if' the child's parent who is absent fromthe home
is not employed, the court shall order that parent to do one or more
of the following. .

Reg i ster for work at a public, employment office estab-
lished under s .. 101 .. 23 :

2. Apply for-Jobs
3. Participate in: a job training program:

(c) An order is not required under par. (b) or (d) i f the court
makes written findings that there is good cause for not issuing the
order.

(d) 1 . Except as provided in par. (c), in a case involving a
dependent child whose custodial parentis subject, under s : 49,25
(1), to the program under s .. 49 . . 25, i f the child's parent who is
absent from the home lives in a pilot county under s . . 49 25,
court may order: the parent who is absent from the home to report
to the agency providing services under s 49,193 in that pilot
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county and to participate in employment training and education
activities under s .. 49,25 (7), if' all of the following conditions are
satisfied:

a The parent who is absent from the home lives in a pilot
county.,

b . The parent who is absent from the home is able to work full
time ,

c The parent who is absent from the home works, on average,
less than 32 hours , per week and is not participating in an employ-
ment training program that meets cr iteria established by the
departmentt

d . . The actual weekly gross income of ' the parent who is absent
from the home averages less than 40 times the federal minimum
hourly wagee under 29 USC 206 (a) (1) or the parent is earning less
than the parent has the ability to ear n, as determined by the court . .

2. The agency to which a parent is required to report under
subd . 1 , shall report to the court on the services plan that is devel-
oped fOr the parent under s. 49 25 (7) (b) and on the parent's prog-
ress in following the plan .. The agency may recommend to the
court modifications in the order under subd . 1 based on the par-
ent's employment or progress in following the plan or on the
agency's evaluation of the parent's needs ,

3 ; Subdivisions 1, and 2 , only apply while the department of
health and social services conducts the program under s . 49 . 25 ,

(2) Subsection (1) does hot limit the authori ty of a court to
issue an order, other than an order under ' sub .. (1), regarding
employment of a parent in an action for modification of 'a child
support order under s. 767 . 32 or an action in which an order for
child support is required under s . . 767 . . 25 . (1) or 767 51 (3) .
History : 1987 a 27 ; 1991 a. 39; -1993 a 16

767.08 ;Actions to compel support . (1) In this section:
(a) "Nonlegally responsible relative" means a relative who

assumes responsibility for the care of a child without legal cus-
tody, but is not in violation o f a court order . "Nonlegally responsi-
ble relative"° does not include a relative who has physical custody
of a child during acourt=ordered visitation period:.

(b) "Relative" means any person connected with a child by
consanguinity or direct affinity ..

(2) (a) If a person fails or refuses to provide for the support
and maintenance of his or her spouse or minor child, any of'the fol-
lowing may ;commenee an action in any court having,jurisdiction
in actions affecting the family to compel the person to provide any
legally required support and maintenance :

i . The person's spouse.
2. The minor child
3 . . The person' with legal custody of the child:
4. A nonlegally responsible relative .

(b) The court in the action, shall, as provided under s . 767 25
or, 767 26, determine and adjudge the amount, if any,, the person
should reasonably contribute to thee support and maintenance of
the spouse or child and how, the sum should be paid . This amount
may be expressed as 'a percntage of the person's income of as a
fixed sum, or as a combination of both in the alternative by requir-
= "°a payment n_f the greater or lesser of either a percentage of the
per'son's income or a fixed sum .. The amount so ordered to be paid
may be changed or modified by the court upon notice of motion
of order to show cause by either, pparty upon sufficient evidence . .

(c) The determination may be enforced by contempt proceed-
ings, an account transfer under s ., 767 .267 or other enforcement

mechanisms as provided under s 767,30,(d) In any such support action there shall be no filing fee or
other, ccosts taxable to the person's spouse, the minor child, the per-
son with legal custody or thee nonlegally responsible relative, but
after the action has been commenced and filed the court may direct
that any part of or all fees and costs incurred shall be paid by either
pity. .
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3 . Community resources and family court counseling se r-
vices available to assist the parties :

4. The procedure for setting, modifying and enforcing child
suppor t awards or , modifying and enfo r cing legal custody or phys-
ical placement judgments or orders,,

(b) The family court commissioner shall provide a party, for
inspection or purchase , with a copy of the statutory provisions in
this chapter generally pertinent to the action . .

History : 1977 c 105, 271, 447, 449 ; 1979 c; 32 s 50 ; 1987 a 355 .

767.082 Suspension of proceedings to effect recon-
ciliation . During the pendency of any action for divorce or legal
separation, thee court may, upon wr i tten stipulationn of both parties
that they desire to attempt a reconciliation, enter an order sus-
pending any and all orders and proceedings for~ such period, not
exceeding 90 days,, as the court determ ines advisable so as to per-
mit the patties to attempt a reconciliation without prejudice to
their respective r i ghts . During the period of suspension the partiess
may resume living together as husband andd wife and their acts and
conduct shall not constitute an gdmiSS10Tn that the marriage is not
irretr ievably broken or , a waiver, of the ground that the parties have
voluntarily lived apart continuously f& 12 months or more imme-
diately prior to the commencement ofthe action if such is the case . .
Suspension may be revoked upon motion of eithe r patty by order
of'' the court.. If the: parties become reconciled, the court shall dis-
miss the action If the parties are not reconciled after the period
of suspension ; the action shall proceed as though no reconciliation
period was attempted

History : 1971 c 220 ; 1977 c . 105; 1979 c 32 s 50 ; Stars 1979 s 767 082

: 767.083 Waiting period in certain actions .. No petition
for divorce or legal separation may be brought to trial until the
happening of whichever of the following events occur s first :
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(3) If' the state or any subdivision thereof ' furnishes public aid
to a spouse or dependent child-for support and maintenance and
the spouse, person with legal custody or nonlegally responsible
relative fails or' refuses to institute an appropriate court action
under this chapter, to provide for the same, the person in charge of
county welfare activities, the county child support program desig-
nee under s . 59 . . 07 (97) or the state department of health and social
services is a real party in; interest under s 767 „075 and shall initiate
an action unde r this section, for - the purpose of obtaining support
and maintenance . Any atto rney employed by the state or any sub-
division thereof ' mayinitiate an action under- this section The title
of the action shall be "In re the support or maintenance of A.B .
(Child)„
Histocy: 1971c .220; 1971971c 307s 116 ;19' 73 c. 237 ;19'75 c. 82 ;19'110 105,271 ;

1979 c. 32 ss 50, 92 (4);Stats. 1979 s . 767 08 ; 1981 c . . 31 '7 ;1983 a 27 ; 1985 a 29,
176 ; 198 7 a; 413 ; 1989 a 212 ; 1993 a.. 481 .
Husband incurs primary liability for necessaries procured for his family's suste-

nance. Shazpe Furniture, Incc v . Buckstaff, 99 W (24)114,114,299NW (2d) 219 (1980) ..
See note to Art. 1, sec. . 1, citing Mai sB&eld Clinic v Discher, 105 W (2d) 506, 314

NW (2d) 326 (1982) .
See note to 767.32 citing In re Marriage of Nichols v. Nichols, 162 W (2d) 96,469

NW (2d) 619 (1991) .
County child support agencies can initiate actions to compel support under this sec-

tion without payment of filing fee . 72 Atty . Gen. 72 .

767.081 Information from family court commis-
sioner. (1) Upon the filing of an action affecting the family, the
family court commissioner ' shall inform the parties of any ser-
vices,- including referral services, of'f'ered by-the family court com-
missioner and by the director of family court counseling services
under s. 767 1 1,

Upon request of a party to an action affecting the family,
including a revision of judgment or order under s . 767.32 or
767.325 :

(a) The family courtt commissioner shall; with or without
charge, providethe party with written information on the follow-
ing, as appropriate to the action commenced:

1 , The procedure for obtaining a ;judgment or' order in the
action.. .

The major issues usually addressed in such an action.

ACTIONS AFFECTING THE FAMILY 767.085

(1) The expiration of 120 days after service of the summons
and petition upon the respondent or the expiration of 120 days
after the filing of the joint petition ; or

(2) An order by the court, after consideration of the recom-
mendation ofthe family court commissioner, directing an imme-
diate, hearing on the petition for the protection of the health or
safety of either ofthe parties or of any child ofthe marriage or for
other emergency reasons consistent with the policies of this chap-
ter The court shall upon granting such order specify the grounds
therefor .

History: 1 977 c 105 ; 1979 c 32 ss 50,92 (4); 1979 c 1 96; Stats .1979 s .'767 083 ;
1987.a 355.

767.085 Petition and response. (1) PETITION, corr-
rEtv'rs Except as otherwise provided, in any action affecting the
family, the petition shall state :

(a) The name and birthdate of the parties, the social security
numbers ofthe husband and wife and their' occupations, the date
and place of mazYiage and the facts relating to the residence of both
parties.

(b) ' The name and birthdate of each minor child of the parties
and each other child born to the wife during the marriage, and
whether the wife is pregnant

(c) If'the relief requested is a divorce or a legal separation in
which the parties do not file a petition under s . 767 :12 (3), that the
marriage is irretrievably broken, or; alternatively, that both parties
agree that the marriage is irretrievably broken.,

(cm) If'the relief requested is a legal separation and the parties
have filed a petition under s . 767 . .12.(3), that both parties agree that
the marital relationship is broken ..

(d) Whether or not an action for divorce or legal separation by
either of the parties was or has been at any time commenced, or
is pending in any other court or before any judge thereof, in this
state or elsewhere, and if either party was previously married, and
if'so the manner in which such marriage was terminated, and if'ter-
minated ;by court judgment, the name of the court in which the
judgment was granted and the timee and place the judgment was
granted, if known,

(e) Whetherthe patties have entered into anyy written agree-
ments as to support, legal custody and physical placement of the
children, maintenance of either party, and property division ; and
if so, the written agreement shall be attached.

(f) The relief requested . When the relief requested is a legal
separation, the, petition shall state the specific reason for request-
ing such relief.

(g) Whenever the petitioner requests an order or judgment
affecting a minor child, that the petitioner requests the department
of health and social services to provide services on behalf' of the
minor child under s . 46 .25 ; except that this application does not
authorize representation under s . 46,25 or, 559,458 (2), or interven-
tion as a party in any action, by the department of health and social
services. : .,

(h) That during the pendency of the action, the parties are pro-
hibited from, and may be held in contempt of court for', harassing,
intimidating, physically abusing or imposing any restraint on the
personal liberty 'of the other putt' or a minor child of either party .

(i) If'the action is one under s, 767 .02 (1) (a), (b), (c) ; (d), (h)
or (i) ; that during ine pendency of the action, without the consent
of the other party or an order of the court or, family court commis-
sionei•, the parties are prohibited from, and may be held in con-
tempt of court for, encumbering, concealing, damaging, destroy-
ing, transferring or otherwise disposing of property owned by
either or both of the parties, except in the usual course of business,
in order to secure necessities or in order' to pay reasonable costs
and expenses of the action, including attorney fees

(j) Unless the action is one under s 767 .02 (1) (g) or (h), that
during the pendency ofthe action, the parties are prohibited from,
and may be held in contempt of court far, doing any ofthe follow-
ing without the consent of the other party or an order of the court
or, family court commissioner :
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767.10 Stipulation and property division . (1) The
parties in an action for an annulment, divorce or' legal separation
may, subject to the approval of ' the court, stipulate for a division
of property, for maintenance payments, for the support of chil-
dren, for periodic family suppor t payments under s . 767 . 261 or for
legal custody and physicall placement, in case a divorce or legal
separation is granted ox a marriage annulled ,.

(2) (a) A court may not approve a stipulation for child support
or family support unless the stipulation provides for payment of
ch ild support, determined in a manner consistent with s . 767,25 or
767 .51

(b) A court may not approve a stipulation for- a division of
property that assigns substantially all of the property to one of the
parties in the action if ' the other party in the action is in the process
of applying : for medical assistance under ss . 49,45 to 49,47 or if
the court determines that it can be reasonably anticipated that the
other party in the action will apply for medical assistance under
ss . 49,45 to 49,47 within 30 months of the stipulation .

History : 1971 c 220 ; 1977 a, 105 ;1979 c 32 ss. 50, 92 (4) ;Stars . 1979 s 167 . 10 ;
1985 a 29 ; - 1987 a . 355; 1 993 a i6 ; 1 993 a . 490 s . 270 ,
A trial court is not required to give effect to apropecty division agreement entered

into before divorce proceedings are instituted; it should make its own determination
as to whether the agreement adequately provides for the parties . Ray v Ray, 57 W
(24) ' 77,77,203 NW (2d) 724

Legislative reduction of the age,of majority to 18 years in effect emancipated chil-
dren of the divorced father who had reached that age and te rminated both his parental
rights and his legal obligation to provide support under the divorce judgment, since
parental support past the age of majority is not a concept accepted in Wisconsin :
Schmitz v, Schmitz, 70 W (2d) 882,236 NW (2d) 657 .

767.11 Family court counseling services. (1) DIREC-
TOR (a) Except as p rovided in par . (b) and subject to approval by
thee chief judge of the judicial administrative district, the circuit
judge or-judges in each county shall designate a personn meeting

767.085 ACTIONS AFFECTING THE FAMILY

l Establishing a residence with a minor child of the parties
outside the state or more than 150 miles from the residence of the
other party within the state .

2 . . Removing a minor child of the parties from the state for
more than 90 consecutive days ..

3 Concealing a minor child of the parties from the other party. .
(2) INITIATION OF ACTION (a) Either or both ofthe parties to

the marriage may initiate the action . . The party initiating the action
or, his or, her attorney shall sign the petition . . Both parties or their
respective attorneys shall sign a joint petition .

(b) The clerk of court shall provide without charge, to each per-
son filing a.petition requesting child support, a document setting
forth the percentage standard established by the department of
health and social services under s 46 . 25 (9) and listing the factors
which a court may consider under s . 76725 (1m) ..

(2m) SUMMONS, CONTENTS (a) Except as provided in par :. (b),
if` only one, party initiates the action and the patties have minor
children, the summons served on the other party :

l _Shall include notification of the availability of information
under, s 767 . 081 (2) and of the contents of s , 948 31 .

2 ., Shall be accompanied by a document, provided without
charge by the clerk of ' court, setting fo rth the percentage standard
established by the department of health and ,social services under
s. 46,25 (9) and listing the factors which a court may consider
under s .. 767,25 (1m) .

(b) If service is by publication, notification regarding s 948 : 31
may consist of references to the statute numbers and titles, and
information relating to the percentage standard andd the factors
need not be provided

(3) SERVICE If' only one party initiates the action, the other
shall be served under ch . 801 and may serve a response or counter-
claim within 20 days after the date of service, except that ques-
tions of jurisdiction may be: raised at any time prior to judgment..
Service shall be made upon the petitioner and upon the family
court commissioner as provided in s 767 14, and the or iginal copy
of the response shall be filed in court . Ifthe par-ties together initiate
the action with ajointpetition; service of' summons is not required .

`(4) DEFENSES ABOLISHED . Previously existing defenses to
divorce and legal separation including but not limited to condo-
nation, connivance, collusion ; recrimination, insanity, and lapse
of " time, ate abolished

(5) RESPONSE, CONTENTS Whenever the respondent requests
an order or ,judgment affecting a minor child, the response shall
state that the respondent requests the department of health and
social services to provide services on behalf ` of' the minor child
under s 46'., 25, except that this application does not authorize rep
resentation unties s . 46,25 or 59,458 (2), or intervention as a party
in any action, by the department of health and social services .

Histocy:1971 c . 220 ; 1977 c. 105 ; 1979 c . 32 ss 50, 92 (4) ; 1979 c. 196 ; 197 9 c .
352 s 39 ; Stars 1979 s 767 085 ;1985 a 29;1987 a 332 s 64 ;1987 a . 355,403 ; 1989
a. 31, 56,. 132 ; 1993 a, '78, 481 . . .

Prenuptial and postnuptial agreements Loeb, WBB March 1981 ,

267.087 Prohibited acts during pendency of action .
(1) In an action affecting the family; the petitioner ;upon filing the
petition, the joint petitioners upon filing the joint petition and the
respondent upon service of the petition are prohibited from do ing
any of the following :

(a) Harassing ;, intimidating, physically abusing or' imposing
any restraint on the personal liberty ofthe other party or, a minor
child of either of ' the pasties

(b) If' the action is one under s 767 . 02 (1) (a), (b), .(c), (d), (h)
or (i), encumberi ng, concealing, damaging, destroying, transfer--
ring or otherwise disposing of property owned by either or both
of the parties,: without the consent ofthe other party or an order of
the court or family court commiss ioner ; except in the usual course
of' business, in order to secure necessities or in order- to pay reason-
able costs and expenses of the action, including attorney fees .

93-94 Wis . . Slats . 4372

(c) Unless the action is one under s . 767 02 (1) (g) or ' (h), with-
out the consent of the other' party or an order ofthecour t or family
court commissioner, establishing a residence with a minor child
ofthe parties outside the state or more than 150 miles fromthe res-
idence ofthe other party within the state, removing a minor child
of the parties fiom the state for more than 90 consecutive days or
concealing a minor, child of ' the parties from the other party..

(2) The prohibitions under sub . (1) shall apply until the action
is dismissed, until a f 'inal , judgmentin the action is entered or until
the court or family court commissioner o r ders otherwise

(3) (a) Except as provided in par.. (b), a party who violates any
provision of sub . (1) may be proceeded against under ch . 785 for
contempt of court ..

(b) An act in violation of sub . (1) (c) is not a contempt of court
if the court finds that the action was taken to protect a party or a
minor child ofthe parties from physical abuse by the other party
and that there was no reasonable opportunity under the circum-
stances for thee party to obtain an order under sub .. (2) authorizing
the action.

History : 1993 a. 78,

767.09 Power of court in divorce and legal separa-
tion actions . (1) When apa tty requests alegat separation
rather' than a decree of divorce, the court shall grant the decree in
that form unless the other party requests a divorce, in which case
the court shall hear and determine which decree shall be granted ..
A decree of"separation shall provide that in case of 'a reconciliation
at any time thereafter, the parties mayy apply for a revocation of the
judgment Upon such application the court shall make such orders
as may be just and seasonable.

(2) By stipulation of` both parties, or upon motion of either
party not earlier than one year after entry of 'a decree of legal sepa-
ration, the courtt shall convert the decree to a decree of divorce ..

History : 1917 c . 105 ; 19' 79 c 32 s 50; Stars 1979 s '16 '7 09.
Factors, to be considered in ordering a divorce where plaintiff has asked for only

a separation discussed Husting v Husting, 54 W (2d) 87, 194 NW (2d) 801 .
If requirements of (2) are met, conversion to divorce decree is mandatory . Bartz

v . Baztz, 153 W (2d) 756, 452 NW (2d) 160 (Ct . App. . 1989) . .
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the qualifications under sub .. (4) as the director of family court
counseling services in that county .

(b) If 2 or more conti guous counties enter into a cooperative
agreement under sub . . (3) (b), the circuit judges for the counties
involved shall, subject to approval by the chief ' judge of the judi-
cial administrative district, designate a per son meeting the qualifi-
cations under sub.. (4) as the director of family court counseling
services for- those counties,

(c) A county or ' counties may designate a family court commis-
sioner as the director under par : (a) or (b) . .

(2) DUTIES A director' of family court counseling services
designated under sub , (1) shall administer .r a family court counsel-
ing office if such an officee is established under sub : (3) (a) or (b)
Regardless of whether such an office is established, the director
shall:

(a) Employ staff to perform mediation and to perform any legal
custody and physical placement study services authorized under '
sub . (14), arrange and monitor staff t r aining, and assign and moni-
tor staff ' case load . .

(b) Contract under sub :. (3) (c) with a person of public or p rivate
entity to perform mediation and to perform any legal custody and
physical placement study services authorized under sub, (14) .

(c) Supervise and perform mediation and any legal custody
and physical placement study services authorized under ' sub.. (14),

'and evaluate the quality of any such mediation or study services .
(d) Administer and manage funding for family court counsel-

ing services ..
(3) MEDIATION PRovtbED Mediation shall be provided in

every county in this state by any of ' the following means :
(a) A county may establish a family court counseling office to

provide mediation in that county..
(b) Two or more contiguous counties may enter into a coopera-

tive agreement to establish one familyy court counseling office to
provide mediation in those counties .

(c) A director of family court counseling serv ices designated
under sub : (1) may contract with any person or public oc private
entity, located in a county in which the directo r administers family
court counseling services or in a contiguous county, to provide
mediation in such a county . .

(4) MEDIATOR QUALIFICATIONS . Every mediator assigned
under , sub .: (6) shall have not less than 25 hours of mediation train-
ing or not less than 3 years of professional exper ience in dispute
resolution .

(5) ,MEDIATION REFERRALS (a) In any action affecting the fam-
ily,, including a revision of' ;judgment or order under s 767 . 32 or
767 325, in which it appears that legal custody or physical place-
ment is contested, the court or family court commissioner shall
refer the parties to the director of family court counseling services
for possible mediation of' those contested issues The court oc the
family court commissioner shall i nform the parties that the confi-
dentiality of communications in mediation is waived if ' the parties
stipulate under sub: (14) (c) that the person who provided media-
tion to thee parties may also conduct the legal custody or physical
placement study under sub , . (14) "

(b) If ' both patties to any action affecting the : family wish to
have ,joint legal custody of a chi ld, either ' party may request the
court of family court commissioner to r efer the parties to the direc-
toi of family court counseling services for assistance in resolving
any problem relatingto joint legal custody and physical placement
of'the child Upon request, the court shall so refer the parties

(c) A person who is awarded periods of physical placement,
a child of 'such a person, a person with visitation rights or a person
with physical custody of a child may notify the family court com-
missioner of any problem he or she has relating to any : of these
matters. Upon notification, the family court commissioner may
refer any person involved in the matter' to the director of family
court counseling ser vices for assistance in resolving the problem ,, eyed:
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(6) ACTION UPON REFERRAL Whenever a court or family court
commissioner refers a party to the director of family court coun-
seling services for possible mediation, the director- shall assign a
mediator to the case The mediator shall providee mediation if he
or she determines it is appropriate . I f the mediator' determines
mediation is not appropriate, he or she shall so notify the court.
Whenever , a court , of family court commissioner refe r s a party to
the director of f 'arnily court counseling services for any other fam-
ily court counseling service, the director shall take appropr i ate
action to pr ovide the service .

(7) PRIVATE, tMEDIATOR The parties to any action affecting the
family may, at teir own expense, receive mediation services from
a mediator other than one who provides se rvices under sub . . (3) .
Parties who receive services" from such a mediator shall sign and
file With the director of family court counseling services and with
the cou rt or family court commissioner a written notice stating the
mediator's name and the date of the first meeting with the media-
tOT'.r

~$) INITIAL SESSION OF MEDIATION REQUIRED (a) Except as
provided in pat . (b), in any action affecting the family, including
an action for- revi sion nf' judgment or order under s 767 . 32 or-
767,325, in which it appears that legal custody or physical place-
ment is contested, the parties shall attend at least one session with
a mediator assigned under sub.. (6) or contracted with under sub . .
(7) ; and, if the parties and the mediator determine that continued
mediation is appropriate, no court mayy hold a trial of or a fi nal
hearing on legal custody or physical placement until after media-
tion is completed ot- terminated

(b) A court may, in its discretion, hold a trial or hearing without
requiring attendance at the session under par . (a) if the court finds
that attending the session will cause undue hardship or would
endanger the health or safety of one of the parties .. In making its
determination of whether attendance at the session would endan-
ger the health or- safety of one of, the parties, the court shall con-
sider evidence of the following:

1 That a party engaged in abuse of ` the child, as defi ned in s .
48 981 ' (1) (a) and (b) or 813 . 122 (1) (a).

2 . Interspousal battery as descr i bed under s 940 19 or domes-
tic abuse as defined in s .. 813 12 (1) (a).

3 That either yparty has a significant problem with alcohol or
drug abuse :

4 Any other evidence indicating that a party's health or safety
will be endangered by attending the session.

(c) The initial session under par. (a) shall be a screening and
evaluation mediation session to determine whether mediation is
appropriate and whether both parties wish to continue in media-
tion

(9) PROHIBITED ISSUES IN MEDIATION . I f ril edl2tlOri is provided
by 'a mediator assigned under, sub . (6), no issue relating to property
division, maintenance or' child support may be considered during
the mediation unless all of' the following apply :

(a) The property divis ion, maintenance or child support issue
is directly related to the legal custody or physicall placement issue. .

(b) The parties agreein writing to consider the property divi-
sion, maintenance or child support issue ..

(10) POWERS AND DUTIES OF MEDIATOR A mediator assigned
under sub , (6) shall be guided by the best i nterest of' the child and
may do any of' the following, at his or her discretion :

(a) Include the counsel of any party or any appointed guardian
ad litem in the mediation .

(b) Intervieww any child of the parties, with or- without a party
present. . .

(c) Require a party to provide written disclosure of ' f'acts relat-
ing to any legal custody or physical placement issue addressed in
mediation, including any financial issue permitted to be consid-
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(d) Suspend mediation when necessary to enable a party to
obtain an appropr i ate court order or appropriate therapy.

(e) Terminate mediation if a party does not cooperate or if
mediation is not appropriate or if any of the following facts exist :

1 . There is evidence that aparty engaged in abuse of ' the child,
as defined in s 48 , 981 (1) (a) and (b) or 813 . 122 (i) (a) .

2.. There is evidence of' interspousal battery as descr ibed
under s .. 940,19 or domestic abuse as defined in s , 813,12 (1) (a) .

3 . Either pat ty has a significant problem with alcohol or drug
abuse ..

4. Other evidence which indicates one of the parties' health
or safetyy will be endangered if mediation is not terminated .

( 12) MEDIATION AGREEMENT (a) Any agreement which
resolves issues of legal custody or periods of physical placement
between the parties reached as a result of' mediation under this sec-
tion shall be prepared in writing, reviewed by the attorney if any
for, each party and by any appointed guardian ad litem, and sub-
mitted to the court to be included in the court order as a stipulation ,
Any reviewing attorney or guardian ad litem shall certify on the
mediation agreement that he or she reviewed it and the guardian
ad litem, if any, shall comment on the agreement based on the best
interest of the child The mediator shall certify that thee written
mediation agreement is in the best interest of the child based on
the information presented to the mediator and accurately reflects
the agreement made between the parties . . The court may approve
or reject the agr eement, based on the best interest of the child The
court shall state in writing its reasons for grejecting an agreement.

(b) I f after mediation under this section the parties do not reach
agreement on legal custody or peri ods of physical placement, the
patties or the mediator shall so notify the court . The court shall
promptly appoint a guardian ad litem under s . 767 ..045 .. After the
appointment the court shall, i fappropriate, refer the matter for a
legal custody or physical placement study under sub .. (14) . Ifthe
partiess come to agreement on legal custody or physical placement
after the matter has been referred for a study, the study shall be ter-
minated. The parties may return to mediation at any time before
any trial of or final hearing on legal custody or periods of physical
placement Ifthe parties return to mediation, the county shall col-
lect' any applicable fee under s. 814:615

(13) POWERS OF COURT OR FAMILY COURT COMMISSIONER,
Except as provided in sub. (8), r eferring parties to mediation under
this section does not affect the power of the court or family court
commissioner to make any necessary order relating to the parties
dur i ng the course of the mediation .

(14) ' LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY . (a) A
county or 2 or more contiguous counties shall provide legal cus-
tody and physical placement study services. The county or,coun-
ties may elect to provide these services by any of the means set
forth in sub , : (3) with respect to mediation . . Regardless of whether
a county so elects, whenever legal custody or physical placement
of a minor, child is contested and mediation under this section is
not used or does not result in agreement between the parties, of at
any other time the court considers it appropriate, the court may
order a person or entity designated by the county to investigate the
following matters relating to the patties :

1 . . The conditions of the child's home:.
2 . Each party's performance of par ental duties and responsi -

bilities relating to the child . .
3 Any other matter relevant to the best interest of ' the child .

(b) The person or entity investigating the parties under par '. (a)
shall complete the investigation and submit the results to the court .
The court shall make the results available to both parties The
report shall be a part of the record in the action unless the court
or'der's otherwise ,
` (c) No person who provided mediation to the parties under this
section may investigate the parties under this subsection unless
each party personallyy so consents by written stipulation after
mediation has ended and after receiving notice from the person
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who provided mediation that consent waives the inadmissability
of communications in mediation under s 904 . .085 ..

(75), APPLICABILITY This section applies to each county on the
date established by that county, or on June 1, 1989, whichever is
earlier .

History: 1987 a . 355 ; 1989 a . 56; 1991 a 269; Sup Ct. Order No . 93-03, 179 W
(2d) xv.
NOTE: 1987 Wis . Act 355, which created this section, contains explanatory

notes .
Judicial Council Note, 1993 . Subsections (5) (a) and (14) (c) are amended

because the rule of inadmissibility under s . 904 . 085 is not a privilege; it is waivable
only if the par Ues stipulate that the mediator may conduct the custody investigation .

767.115 Educational program on the effects of
divorce on children . (1) At any time during the pendency of
an action affectingthe family in Which a minor ' child is involved
and in which the court or family court commissioner ' determines
that it is appropriate and in the best interest of ' the child, the court
or family court commissioner, on its own motion, may order the
parties to attend a' piogiam specified by the court or family cou rt
commissioner concerning the effects on a child of a dissolution of
the marriage . A programm under this subsection shall be educa-
tional rather than therapeutic in nature and may not exceed a total
of '4 hours in length . The parties shall be responsible for the cost,
if any, of attendance at the program. The court or family court
commissioner may specificallyy assign responsibility for ' payment
of any cost„ No facts or information obtained in the course of the
program, and no report resulting from the program, is admissible
in any action or ' proceeding. .

(2) Notwithstanding s . 767.07, the court or family court com-
missioner may require the , parties to attend a program under sub . .
(1) as a condition to the granting of a final ,judgment or order in the
action affecting the family that is pending before theecourt or fam -
ily court commissioner .

History : 1993 a . 225 :

767.12 Tria l procedure. (1) PROCEEDINGS In actions
affecting the family, all hearings and tri als to determine whether

,judgment shall be granted , except heari ngs under s . 767 . . 1 .3 (5) ,
shall be before the court .: The testimony shall be taken by the
reporter and shall be written out and filed with the record if so
ordered by the court. Custody proceedings shall receive pr iority
in being set for hearing .

(2) IRRETRIEVABLE BREAKDOWN. (a) If both OP the parties by
petition or otherwise have stated under oath or affirmation that the
marriage is irretrievably broken, or if ' the parties have voluntarily
lived apart continuously for 12 months or , more immediately pr ior
to commencement of the action and one party has so stated, the
court, after 'heating, shall make a f inding that the marriage is We-
tii evably broken .

(b) If the,patties have not voluntar i ly lived apart for at least 12
months immediately prior to commencement of the action and if '
only one party has stated under oath or affi rmation that the mar-
riage is irretrievably broken, the court shall consider all relevant
factors, including the circumstances that gave ri se to fi ling the
petition and the prospect of ' reconciliation :

1 . Ifthe court finds no reasonable prospect of reconciliation,
it shall make a finding that the marri age is irretrievably broken; or

2 If' the court finds that there is a reasonable prospect of cec • -
oncliation, it shalll continue the matter for further- hear i ng not
fewer than 30 nor more than 60 days later, , or as soon thereafter as
the matter may be reached on the court's calendar ; and may sug-
gest to the .parties that theyy seek counseling. The court, at the
request of` eithei .patty or on its own motion,,may order counsel ing .
At the adjourned hearing, if either party states under ' oath or aff'ir-
mation that the marriage , is i rretrievably broken, the court shall
make a finding whether the marriage is irYetii evably broken , .

(3) BREAKDOWN OF MARITAL RELATIONSHIP, If both of t he par-
ties by petition or otherwise havee stated under oath or affirmation
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of the j udicial administrative district: or other judge as the chief '
judge may designate .. In addition to the duties ofthe family court
commissioner under this chapter, thee family court commissioner
shall perform other duties as the chief ' judge. of' the , judicial admin-
istrative district, or other judge as the chief ' judge may designate,
directs .

(3) MErroNiiNEacovrrrY Menominee county shall be attached
to Shawano county to the extent of office and functions ofthe fam-
ily court commissioner, and the duly appointed family court com-
missioner of Shawano county shall serve as family court commis-
sioner for Menominee county with all the duties, rights and power
of the family court commissioner therein ; and no family court
commissioner shall be appointed in Menominee county, the
county not being organized for that purpose..

(4) RETIRED JUDGES . In any county one or more retired or for-
mer judges or retired family court commissioners may be
appointed as temporary or temporary assistant family court com -
missioners by a majority ofthe judges of the county subject to the
approval ofthe chief' judge of the , judiciaT administrative distr ict. .
The temporary or temporary assistant family court commissioners
shall be compensated by the county .

(5) JUDGMENTS IN CERTAIN ACTIONS AFFECTING THE FAMILY (a)
Divorce . On authority delegated by a judge, which may be by a
standard order, and with the approval of the chief judge of the judi-
cial administrative distri ct, a family court commissioner may pre-
side at any hear i ng held to determine whether a judgment of
divorce shall be granted, if both parties state that the marriage is
irretrievably broken and that all material issues, including but not
limited to division of property or estate, legal custody, physical
placement, child support, spousal maintenance and family sup-
port, are resolved or if ' one party does not participate in the action
for divorce. The family court commissioner may grant and enter
judgment in any action over which he or she presides under this
paragraph unless the judgment modifies an agreement between
the parties on material issues . . If the family court commissioner
does not appr ove an agreement between the parties on materi al
issues, the action shall be certified to the court for trial

(b) Enforcement or revision; maintenance, custody, physical
placement and visitation On authority delegated by a judge,
which may be by a standard order ; a family court commissioner
may conduct hear i ngs and enter judgments in actions for' enforce-
ment of; or revision of',judgment for-, maintenance, custody, physi-
cal placement or visitation .

(c) Establishment, enforcement or revision; paternity andsup-
port„ Except when otherwise ordered by a judge , a family court
commissioner may conduct hear i ngs and enter orders and judg-
ments in actions to establish paternity, in actions to establish or
enforce a child support or a family support obligation and in
actions to revise orders or j udgments for child support or- family
support

(6) REVIEW OF THE DECISIONS OF THE FAMILY COURT COMMIS-
SIONER. Upon the motion of any party any decision ofthe family
court commissioner shall be reviewed by the judge of the branch
ofthe court to whichthe case has been assigned Upon the motion
of any party any such review shall include a new hearing on the
subject of the decision, order or ruling

(7) 1.00PERA110N,. Each family court C3.iuiiiSSi3ic^,i shall

cooperate with the county and the department of health and social
services to ensure that all dependent children receive reasonable
and necessary childd support . .

History : 1975 c , 39; 1 99 ; 1977 c; 187 s. 135 ; 1977 c 273 ; 1977 c . 323 s . 16 ; 1 97 7
c. 449; . . 1979 c . 32 s 50; 1979 c 96, 196 ; Stan, 1979 s. '767 .13 ; 1983 a 436 ; 1985 a
29-,.1987 a, 27, 355 ; Sup Ct, Order, 158 W (2d) xxv (1990) ; 1993 a 481
Family court commissioners, except those appointed under (4), are county

employes and subject to mandatory retirement . State ex rel . Sheets v Fay, 54 W (2d)
642,196 NW ( 2d) 651 .

Party may record proceedings, but commissioner may limit recording to extent it
interferes with achievement of reasonable settlement . Forsythe v. Family Court
Com'r, 131 W (2d) 322,388 NW (2d) 580 (1986) ..

Upon motion under (6), trial court must hold new hearing and may not rely upon
proceedings before court commissioner. ' Marriage of Long v Wasielewski, 147 W
(2d) 57, 432 NW (2d) 615 (Ct App, 1988).)

that the marital relationship is broken, the court, after hearing,
shall make a finding that the marital relationship is broken .

History : Sup. Ct . Order, 67 W (2d)585, '756 (19'75);197'7 c . 105 ;19' 19 c 32 s 50 ;
1979 c, 352 s , 39 ; Stars , 1979 s ,'767 , 12 ; 1983 a . 436; 1989 a, 132 .

Abolition of guiltt in marriage dissolution: Wisconsin's adoption of no-fault
divorce. 61 MLR 672 (1978) .

767.125 Order for, appearance of litigants . Unles s
nonresidence in the state is shown by competent evidence, service
is by publication, o f the court shall for other good cause otherwise
order, both parties in actions affecting the family shall be required
to appear, upon the trial An order ofthe court or family court com-
missioner to that effect shall accordingly be procured by the mov-
ingparty, and shall be served upon the nonmoving party before the
trial In the-base of a joint petition the order is not required.

History : 1977 c . 105 ; 1979 c. 32 s . 50;1919 c . 196 ;19'79 c. 352 s . 39 ; Stars. 197 9
s : 767 . 125

767.13 Family court commissioner; appointment ;
powers; oaths; assistants . (1) COUNTIES OTHER THAN MIL-
WAUKEE' (a) Appointment . In each county, except in a county hav-
ing a population. of 500 ; 000 or more, the circuit judges for the
county, subject to the appr oval ofthe chief' judge of' the `,judicial
administrative district, shall, by order filed in the office of " the
clerk of the circui t court on or before the first Monday of July of
each year, appoint some reputable attorney of ' recognized abilityy
and standingg at the bar as the family court commissioner for the
county

(b) Powers, ;civil service, oath, temporary appointment
assistants The family court commissioner, by virtue oftheoff ice
and to the extent required for the performance of the duties, has
the powers of a court commissioner.. Thee family court commis-
sioner is in addition to the maximum number of ` court commis-
sionerspermitted by s . 757. . 68 .. The office ofthe family court com-
missioner, 'oi any assistant commissioner, mayy be placed under' a
county civil service system by r esolution of the county board
Before enteri ng upon the discharge ofthe duties the family court
commissioner shall take and file the official oath The person
appointed shall continue to act until a successor is appointed and
qualified, except that in the event of disability or extended absence
the judges may appoint another reputable attorney to act as tempo-
rary family court commissioner The county board may provide
that one or more assistant family court commissioners shall be
appointed by the circuit judges f 'or, the county, subject to the
approval of the chief judge of the judicial administrative distr ict .
An assistant family court commissioner shall have the same quali-

sfications as the commissioner and shall take and file the official
oath .

(2) MILWAUKEE. COUNTY (a) . .. Appointment, assistants ; civil
service In counties having apopulation of500,000 or more, there
is created in the classified civil service the office of family court
commissioner - and such additional assistant family court commis-
sioners'as the county boa rd shall determine and authorize, who
shall be appointed f r om the membership of ' thebar residing in the
county by the chief judge of the judicial administrative di strict
under ss: 63,01 to 63 17 .

(b) Oath;: powers, salary, unavailability ;: duties . Before enter=
ing upon the performance oftheir duties, the family court commis-
sioner and assistant family court commissioners shall take and file
the official oath, The 'family court commissioner and assistant
family court commissioners shall; by vi rtue of their respective
positions and to the extent required for the performance of' their
duties, each have the power's of 'a court commissioner.. They shall
receive suchsalary as may be fixed by the county board, shall per-
form their dutiesunder the direction of the chief judge of the , judi-
cial administrative district or a designee and shall be furnished
with quarters :and:necessary office furnishings and supplies . The
county board shall provide: them their necessary stenographic and
investigational service., When the family court commissionerr is
unavailable,, any assistant family court commissioner shall per-
formall the duties and have all the powers ofthefamily court com-
missioner as directed by the commissioner or by the chief ' judge
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767.13 ACTIONS AFFECTING THE FAMILY

Family court commissioner is without authority to charge $15 fee to hear order to
show cause in domestic relations case . 61 Arty, Gen . 358 . .

767.14 Service on and appearance by family court
commissioner. In any action affecting the family, each party
shall, either within 20 days after making service on the opposite
party of any petition or pleading or before filing such petition or
pleading in court, serve a copy of'the same upon the family court
commissioner of the county in which the action is begun, whether
such action is contested or not . No,judgment in any such action
shall be granted unless this section is complied with except when
otherwise ordered by the court Such commissioner may appear
in an action under this chapter when appropriate ; and shall appear'
when requested by the court..
Hi story: 1977 c . 105 ; 1979 c; 32 s 50; 1979 c 352 s : 39 ; Stars 1979 s . 767.14

767.145 Enlargement of time. (1) After the expiration
of the period specified by the statute, the court may in its discre-
tion, upon.n petition and without notice, extend the time within
which service shall be made upon the family court commissioner . .

(2) Except as provided in s . 76.7, 456, extension of time under
any other circumstances shall be governed by s . 801 . .15 (2), except
that the court may, upon the petitioner's demonstration of good
cause, and without notice, order' one additional 60-day extension
for service of'the initial papers, in the action ..

Histor y : Sup. Ct, Order, 67 W (2d) 585,'775 (1975) ; 1979 c 32 s 50 ;1979 c . 196 ;
Stats 1 979 s. 76'7'.145 ; 1983 a 447.

767 .15 Service on child support program . (1) many
action affecting the family in which either party is a recipient of
aid under s. . 49 . .19: or 49.45, each patty shall, either within 20 days ;
after, making service on the opposite party of'any motion or plead-
ing requesting the court or, family court commissioner to order, or
to modify a previous order, relating to child support, maintenance
or,family support ; or before filing the motion or pleading in court,
serve a copy of the motion or pleading upon the child support pro-
gram designee under s. 50 .07 (97) of the county in which the
action is begun

(2) In any appeal of any action affecting the family in which
support ,oc maintenance of a child of any party is at issue, the per-
son who initiates the appeal shall notify the department of health
and social services of the appeal by sending a copy of the notice
of appeal to the department .

(3) No judgment in any action affecting the family may be
granted `unless this section is complied with or a court orders
otherwise .

History: 1977 c . 41 8; 1979 c . 32 s . 50 ;1979 c 196 ;1979 c . 352 s. 39; Star s 1979
s 767 15; 1 983 a 27; 1987 a . 413 .

767.16 Family court commissioner or law partner ;
when interested ;; procedure. Neither, a family court commis-
sioner'nor a partner, may appear in any action affecting the family
in any court held in the county in which the family court commis-
sioner is acting, except when authorized to appear by s. 767 ..14 . .
In case the commissioner or a partner shall be in any way, inter-
ested in such, action, the pies ding ;judge shall appoint some repu- .
table attorneyy to perform the services enjoined upon such family
court commissioner and such attorney, so appointed, shall take
and file the oath and receive the compensation provided by taw . .

Hi story: 1979 c. . 32 ss, 50, 92 (4); 1 979 c . 176; 1979 c 352 s, 39; Stars 1979 s ..
%b% .. 10

767.17 Family court comm iss ioner; salary. In coun-
ties having a population of less than 500,000, the county board
shall by resolution provide an annual salary for the family court
commissioner whether on a full or part-time basis and may fur-
nish an office with necessary office furnishings, supplies and sten-
ographic services and may also by resolution prescribe other
duties not in conflict with the duties as family court commissioner .

History : 1979 c . 32 s . 50 ; 1979 c 176; Stars 1979 s . 767 17
See note to 59 .4'7; citing 61 Arty Gen '443

767 .19 Record; impounding . (1) No record orevi- .
deuce in any case shall be impounded, or access thereto. refused,
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except by special written order of the court made in its discretion
in the interests of'public morals . And when impounded no officer
or other person shall permit a copy of any of the testimonyy or
pleadings, or the substance thereof, to be taken by any person
other than a party to the action, or his or her attorney of record,
without the special order of'the court ..

(2) The court 'may on its own motion, or on motion of any
party to an action affecting the family, exclude from the courtroom
all persons other than the patties, their attorneys and any guardians
ad litem. _ .

History : 1977 c. 105, 273 ; 1979 c 32 s 50; 1979 c 352 s 39 ; Starss s . '767„ 19

767 .20 Name of spouse.. The court ; upon granting a
divorce, shall allow either spouse, upon request, to resume a for-
mer legall surname, ifany .
History: 1975 c . 94 ; 1979 c 32 s . 50 ; Stars 1979 s 76720.
Women's names in Wisconsin : In Re Petition of Ktuzel MacDougall, 19'15 W BB

No . 4..

767 .21 . Full faith and credit ; comity. (1) Actions IN
COURTS OF OTHER STATES : (a) Full faith and credit shall be given
in all courts of this state to a,judgment in any action affecting the
family, except an action relating to child custody, by a court of
competent jurisdiction in another state,, territory or possession of
the United States, when both spouses personally appear or when
the respondent has been personally served..' Fulll faith and credit
shall also be given in all courts of'this state to the amount of aiiear-
ages owed for nonpayment or late payment of a child support,
family support or maintenance payment under an order issued by
a court of competent jurisdiction in another state, territory or pos
session of the United States. A court in this state may not adjust
the amount of uiearages owed except as provided in s . 767 .32
(lm)

(b) Full faith and credit shall be given in all courts of this state
to a determination of paternity made by any other state, whether
established through voluntary acknowledgment or an administa-
tiye or judicial process

(2) ACT I ONS IN COURTS OF FOREIGN COUNTRIES Any court of
this state may recognize a judgment in any action affecting the
family involving Wisconsin domiciliaiies, except an action ielat-
ing to child custody, by a court of competent,jutisdiction in afor-
eign;countcy„in accordance with the principles of international
comity

(3) CHILD CUSTODY ACTIONS All matters relating to the effect
of the judgment of another court concerning child custody shall
be governed by ch. 822 ..

Hi s tory: 1977 c 105; 1979 c . 32 s.. 50; 1 979 c 352 s . 39; Stars 1979 s '76721 ;
1989 a 2 1 2; 1993 a 481

'Full faith and credit is not applicable where a decree or judgment is obtained in a
jurisdiction outside of th e US Estate of Steffke, 65 W (2d) 199,222 NW (2d) 628 .

. 767 .22 Uniform divorce recognition act . (1) A
divorce obtained in another ,jurisdiction shall be of no force or
effect in this state, if the court in such other juisdicdon lacks sub-
ject matter,jurisdiction to hear the case because both parties to the
marriage were domiciled in this state at the time the proceeding
for the divorce was commenced. .

(2) Proof that a person obtaining a divorce in another,juiisdic-
tion was (a) domiciled in this state within 12 months prior to the
commencementt of the proceeding therefor, and resumed resi-
dence in this state within 18 months after the date of the person's
departure therefrom, or, (b) at all times after the pet son's departure
from this state, and until the person's return maintained a place of
residence within this state, shall be prima facie evidence that the
person was domiciled in this state when the divorce proceeding
was commenced

(3) This section shall be so interpreted and construed as to
effectuate its general purpose to make uniform the law of'thosee
states which enact it .

(4) This section may be cited as the Uniform Divorce Recog-
nition Act . . ,

Hi story : 1977 6 . 105 ; 1979 c 32 s, 50; Stars 1979 s . 767„22 ; 1 993'a. 486
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`Comity cannot be accorded aMexican decree where no domicile existed in that
foreign jurisdiction . Estate of Steffke, 65 W (2d) 199, 222 N W (2d) 628 .

767 .23 Temporary orders for support of spouse and
children ; suit money; attorney fees . (1) Except as pro-
vided in ch . 822, in every action affecting the family, the court of
family court commissioner, may, during the pendency thereof,
make just and reasonable temporary orders concerning the fol-
lowing matters :
" (a)' Upon request of one party; granting legal custody of the
minor children to the parties jointly, to one party solely or, to a rela-
tive or agency specified under s . 767 .24 (3) . The court or family
court commissioner may order joint legal custody without the
agreement of the other party and without the findings required
under s ., 767.24 (2) (b) 2 . . This order may not have a binding effect
on a•finat custody determination ;

(am) Granting periods of physical placement to a patty speci-
fied ins .. 767'.24 (4)

(b)'Notwithstanding ss : 767'..085 (1) (j) and 767 .087 (1);(c),
prohibiting the removal of minor children from the jurisdiction of
the court

(c) Requiring eitherpatty or both parties to make payments for
the support of minor children, which payment amounts may be
expressed as a percentage of parental income or as a .fixed sum, or
as a combination of both in the alternative by requiring payment
of'xhe greater or lesser of either a percentage of parental income
or a fixed sum .

(d) Requiring either; party to pay for the maintenance of the
other party . . This maintenance may include the expenses and attor-
ney fees incurred by the other party in bringing or responding to
the action affecting the family,

(.(e) Requiring either party to pay family supportt under s.
767..261 .

(f) Requiring either party to execute an assignment of income
under s ; 767 .265 or an authorization for transfer under' s . 767 ..267 ..

(g) Requiring either party or both parties to pay debts or per-
form other actions in, relation to the persons or property of'the par-
ties,;

(h) Notwithstanding ss. 767 .085 (1) (i) and 767 .087 (1) (b),
prohibiting either' party from disposing of assets within the,juiis-
diction of the court

(i) Requiting counseling of either party of both parries .
` (k) Requiring `either party oi'both parties to maintain minor
children as beneficiaries on a health insurance policy or plan .

(L) Requiring either party or both parties to execute an assign-
ment of income for' payment of health care expenses of minor chil-
dren,
NOTE: Par. (L) i s created eff: 1-1-96 by 1993 Wi s. Act 481 .

(1 g) Notwithstanding 1987 Wisconsin Act 355 ; section 73, as
affected by 1987 Wisconsin Act 364, the parties may agree to the
adjudication of atemporaiy order, under-this section in an action
affecting the family that is pending on May 3 ; 1988..'

(11 m) If'afamilycourt commissionerbelieves that atemporary
restraining order or injunction under s :`813 .12 is appropriate in an
action, the court commissioner shall inform the patties of their
right to seek the order oc injunction and the procedure to follow .
On a motion for, such a restraining order' of injunction, the family
court commissioner shall submit the motion to the court within 5
working days, .

on) Before making any temporary order under sub, (i), the
court or family court commissioner shall consider- those factors
which the court is required by this chapter to 'consider before
entering`a`final jud'gment`on the same subject matter . If the court
or family court commissioner" makes a temporary child support
order that' deviates from the `amount of support that would be
required 'by using' the percentage standard established by the
department of health-and social services under- s : 46,25 (9), the
court of family court commissioner shall comply with the require-
ments of s . 767,:25 (1 n). A temporary orderunder sub . (1) may be

ACTIONS AFFECTING THE FAMILY 767.24

based uponn the written stipulation of the parties, subject to the
approval of the court or the family court commissioner . Tempo-
raty. orders made by the family court commissioner may be
reviewed by : the court as provided in s . 767 13 (6) .

(2) Notice of motion for' an order or order ' to show cause under
sub.: (1) may be served at the time the action is commenced or at
any time thereafter and shall be accompanied by an affidavit stat-
ing the basis for ', the request for relief .

(3) (a) Upon making any order for dismissal of an action
affecting the family or for substitution of attorneys in an action
affecting the family or for vacation of a judgment theretofore
granted in any such action, the court shall pr i or to or in its order
render and giant separate ,judgment in f 'avor' of any attorney who
has appear ed for 'a party to the action and in favor of any guardian
ad litem for a party or a child for the amount of fees and disburse-
ments to which the attorney ' or guardian ad litem is, in the court's
judgment; entitled and against the party responsible therefor ..

(b) Upon making any order f 'or, dismissal of ` an action affecting
the family or f'or, vacation of a , judgment granted in any such order ',
the court shall, pr i or to or in its order of dismissal or vacation, also
preserve the r i ght of' the state or a political subdivision of the state
to collect any aYYeaazages, by an action under this chapter or under
ch . . 785, owed to the state if either party in the case was a recipient
of aid under ch . 49 :

History: 1971 c 149 ; 19 7 1 c . 211 s 126 ; 1471 c . 220, 307; 19 '75 c . 283; Sup . Ct .
Order, 73 W (2d) xxxi (1976);19'77 c . 105;1979 c : 32 ss. SQ 92 (4) ;1979 c 111,196 ;
1979 c .352 s . 39 ; Stars 1979 s . . 767 23 ;1983 a. 27 ; 1983 a. 204 s 22; 1983 a . 447 ;
1985 a: 29 s 3202 (9); 1987 a . 355, 364, 413 ; 1989 a 212;1991 a 39 ; 1993 a 78,
481,490. .
Where a guardian ad litem is appointed where the issue of custody of a child is dis-

ppted, his fee should be divided between both parties when their ability to pay is
equal Lacey v Lacey, 45 W (2d) ' 378,378,173 NW (2d)142,
An order for attorney's fees is enforceable by contempt; if"the judgment only refers

to a stipulation for attorney's fees, it is not so enforceable The court cannot enter a
judgment in favor of the attorneys directly . Before a contempt order is issued the
defendant must have notice of an application for it which must be made by the wife
to whom the fees are payable . O'Connor v O'Connor, 48 W (2d) 535,180 NW (2d)
733 .

Order directing the husband to contribute $2,000 to the wife's attorney's fees is not
an abuse of discretion. Tesch v Tesch, 63 W (2d) 320, 217 NW (2d) 647 .

`. Denial of the wife's motion for attorneys' fees to prosecute the wife's appeal is held
to constitute an abuse of discretion, since the issues in the case were vigorously con-
tested and in no way frivolous Markham v . Markham, 65 W (2d) 735, 223 NW (2d)
616

The federal tax consequences of divorce . Meldman, Ryan, 57 MLR 229 .

767.24 Custody and physical placement (1) GEN-
ERAL PROVISIONS . In renderingg a,judgment of annulment, divorce
or legal separation, or in rendering a , judgment in an action underr
s . 767 ,02 (1) (e), the court shall make such provisions as it deems
just ands reasonable concerning the legal custody and physical
placement of any minor child of the parties, as provided in this sec-
tion

(L), CUSTODY TO PARTY, JOINT OR SOLE .. (a) Subject to p3t',. (b),
based on the best interest of the child and after consider ing the fac-
tors under sub . (5), the court may give joint legal custody or ' sole
legal custody of a minor' child

(b) The court, may give joint legal custody only i f it finds, that
doing so is in the child's best interest and that either of ' the follow-
ing applies :

i ;. Both parties agree to joint legal custody.
2. 111 parties do not agree iv, j .7iiu legal CuSf vfA y, but One par*,,

requests , joint legal custody and the court specifically finds all of
the following:

a . Both parties ate capable of performing parental duties and
responsibilities and wish to have an active role in r aising the child.,

b . . No conditions exist at that time which would substantially
interfere with the exercise of',jointlegai custody ,

c . The parties will be able to cooperate in the future decision
making required under an award of', joint legal custody. In making
this finding the cour t shall consider, along with any other pertinent
items, any reasons offered by a party objecting to joint legal cus-
tody. Evidence that either ' patty engaged in abuse of' the child as
defined in s . 48 : 981 (1) (a) Land (b) or 813,122 (1) (a) or evidence
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of interspousal battery as described under s .940 .19 or domestic
abuse as defined in s . 813, 12 (1) (a) creates a rebuttable presump-
tion that the parties will not be able to cooperate in the future deci-
sion makingrequired This presumption may be rebutted by cleat
and convincing evidence that the abuse will not interfere with the
parties' abilityy to cooperate in the future decision making
required .

(3) CUSTODY TO AGENCY OR RELATIVE . (a) If' the interest of any
child demands it, and if the court finds that neither parentis able
to care for the child adequately or that neither parent is fit and
proper to have the care and custody of the child, the court may
declare the child to be in need of protection or se rvices and transfer
legal custody of the child to a relative of the child,, as defined in
s. 48.02 (15), to a county department, as defined under s 48,62
(2g), or to a licensed child welfare agency. . . If the court transfers
legal custody of a childd under this subsection,, in its order the court
shall notify the parents of any applicable grounds for termination
of parental ri ghts under s . 48..415 .

(b) If the legal custodian appointed under par (a) is an agency,
the agency shall report to the court on the status of the child at least
once each year until the child reaches 18 years of ' age, is returned
to -the custody of` a parent or is placed under the guardianship of
an agency, The agency shall file an annual report no less than 30
days before the anniversary of the date of the order . An agencyy
may file an additional report at any time if it determines that more
frequent reporting is appropriate '. A repo rt shall summarize the
child's permanency plan and the recommendations ofthe review
panel under s.. 48 38 (5), if any.

(c) The court shall hold a heari ng to review the permanency
plan within 30 days after receiving a report under ' par . (b) . At least
10 days before the date of the hearing, the court shall provide
notice ofthe time, date and purpose of the hearing to the agency
that prepared the report, the child's parents, the child, if' he: .oi she
is 12 years of age or over ; and the child's foster parent, treatment
foster parent or the operator of the facility in which the child is liv-
ing .
- (d) Following the hearing, the court shall make all of the deter-

minations specified under s .. 48 .. .38 (5) (c) and, if' it determines that
an alternative placement is in the child's best interest, may amend
the order to transfer, legal custody of the child to another relative,
other than a parent, or, to another, agency specified under par '. (a) .

(e) The charges for- care furnished to a child whose custody is
transferred under this subsection shall be pursuant to the proce-
dure under, s . 48,36 (1) except as p r ovided in s. 767 . 29 (3) .

(4) ALLOCATION OF PHYSICAL PLACEMENT , (a) Except as pro-
vided under , par (b), if the court orders sole or joint legal custody
under sub.. (2), the court shall allocate per iods of physical place-
ment between the parties in accordance with this subsection .. In
determining the allocation of per i ods of physical placement, the
court shall consider each case on the basis ofthe factors in sub . . (5) . .

(b) A child is entitled to periods of physical placement with
both parents unless, after a hearing, the court finds that physical
placement withh a parent would endanger the child's physical,
mental or' emotional health .

(c) No court may deny periods of physical placement for fail-
ure to meet, or, grant periods of physical placement for meeting,
and financial n}Jl_ Uaatinn to the child n: the former, spouse,

(cm) If a court denies periods of physical placement under this
section, the court shall give the parent that was denied periods of
physical placement the warning provided under' s . 48.. 356..

(d) If' the court giants peri ods of physical placement to more
than one patent, it shall order a parent with legal custody and phys-
ical placement rights to provide the notice required under s .
767 .. 327 (1) :

(5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETERMI-
NATIONS; In determining legal custody and per i ods of physical
placement, the court shall consider all facts relevant to the best
interest of the child . The court may not pr'ef'er, one potential Gusto-
than over, the otheron the basis of ' thesex or- race ofthe custodian . .
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The court shall consider reports of appropriate professionals if
admitted into evidence when legal custody or physical placement
is contested.. The court shall consider the following factors in
making its determination:

(a) The wishes of' the child's parent or parents :
(b) The wishes ofthe child, which may be communicated by

the child ' or through the child's guardian ad litem or other appro-
priate professional.

(c) The interaction and interrelationship of the child with his
or her parent or, parents, siblings, and any other person who may
significantly af'f'ectt the child's best interest .

(d) The child's adjustment to the home, school, religion and
community .

(e) The mental and physicall health of the parties, the minor
children and other persons living in a proposed custodial house-
hold . ,

(f) The availability of public or pr ivate child care services
(g) Whether one party is likely: to unreasonably interfere with

the child's continui ng relationship with the other party. .
(h) Whether there is evidence that a party engaged in abuse of

the child, as defined in s 48 . 981(1) (a) and (b) or 8L3 . 122 (1) (a) .
(i) Whether there is evidence of interspousal battery as

described under s. 940 .: 19 or domestic abuse as defined in s .
813 . 12 (1) (a) `

(j) Whether either party has or had a significant problem with
alcohol or drug abuse ..

' (k) Such other factors as the court may in each individual case
determine to be relevant

(6) FINAL ORDER . (a) If legal custody or physical placement
is contested, the court shall state in writing why its findings relat-
ing to legal custody or physical placement are in the best interest
of the child .

(am) In making an order of joint legal custody, upon the
request of one parent the court shall specify major decisions in
additionn to those specified under s 767, (2m) .

(b) Notwithstanding s . 769 .. 001(1); in making an order of joint
legal custody, the court may give one party sole power to make
specified 'decisions, while both parties retain equal rights and
responsibilities for other decisions

(c) In making an order of joint legal custody and peri ods of
physical placement, the court may specify one parent as the pri-
mary cazetaker, oofthe child and one home as the pr imary home of
the child, for fhe pur pose of` determining eligibility for aid under
s . 49,19 or for any other purposee the court considers approp ri ate.

(d) No party awardedjoint legal custody may take any action
inconsistent with any applicable physical placement order, unless
the court expressly authorizes that action . .. .. .

(e) In an order of physical placement, the court shall specify
the tight of' each party to the physical control ofthe child in suffi-
cientdetail to enable a party dep ri ved of that control to implement
any law providing relief for- interference with custody or parental
ri ghts .

(7) ACCESS TO RECORDS (a) Except under paz . (b) or unless
otherwise ordered by the court, access to a child's medical, dental
and school records is available to a parent regardless of whether

t,'1 .7the l.nhas legal .ly or .1,,patent . ii . ~uSiia ui2 i..ii.u.

(b) A parent who has been denied periods of physical place-
ment with a child under, this section is subject to s .. 118,125 .. (2) (m)
with respect to that child's.,. school records, s . 51 .. .30 (5) (bm) with
respect to the child's court or treatment records, s . . 55 07 with
respect to the child's r ecords relating to protective services ands .
146,835 with respect to the child's patient health care records

(8) NOTICE IN JUDGMENT A judgment which dete rmines the
legal custody or physical placement tights of any person to a
minor. child shall include notification of the contents of s . 948 31 .
1 (9) APPLICABILITY Notwithstanding 1987 Wisconsin Act 355,

section 73, as affected by 1987 Wisconsin Act 364, the patties may
agree to the adjudication of a custody. or physical placement order
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as a fixed sum, or as a combination of both in the alternative by
requiring payment of the greater or lesser of either a percentage
of parental income or a fixed sum .

(b) Ensure that the parties have stipulated which party, i f either
is eligible, will claim each child as an exemption for federal
income tax purposes under 26 USC 151 (c) (1) (B), or as an
exemption f'or, state income tax purposes under s .. 71,07 (8) (b) or
under the laws of another state .. If the parties are unable to reach
an agreement about the tax exemption for each child, the court
shall make the decision in accordance with state and federal ta x
laws . In making its decision, the court shall consider whether the
parent who is assigned responsibility for, the child's health care
expenses under sub .. (4m) iscovered under ' a health insurance pol-
icy or plan, including aself-- insured plan, that is not subject to s ..
632.897 (10) and that conditions coverage of a dependent child on
whether the child is claimed by the insured parent as an exemption
for purposes of federal or state income taxes ..

(19) In determining child support payments, the court may
consider all relevant financial information or other ' information
relevant to the parent's earning capacity, including information
reported to the depa r tment of health and social services, or the
county child and spousal support agency , under s . 46 25 (2m) .

(1j) Except as provided in sub . (1m), the court shall determine
child support payments by using the percentage standard estab-
lished by the department of health and social services under s .
46.25(9) .

('1 m) Upon request by a party, the court may modify the
amount of child support payments determined under sub, (lj) if,
after consideri ng the following factors, the court finds by the
greater weight of the credible evidence that use of the percentage
standard is unfair to the child or to any of the parties :

(a) ' The financial resources of ' the child
(b) The financial resources of both parents as determined

under s . 767 . 255 .
(bj) Maintenance received by either party.
(bp) The needs of' each party in or'der' to support himself or her-

self at a level equal to or, greater than that established under 42
USC 9902 (2) .

(bz) ' The needs of any person,. other, than the chi ld, whom either
party is legally obligated to support ..

(c) The standard of' living the child would have enjoyed had the
marriage not ended in annulment, divorce or legal separation .

(d) The desirability that the custodian remain in the home as
a full-time parent. .

(e) The cost of day care if the custodian works outside the
home, or the value of custodial services performed by the custo-
dian if' the custodian remains in the home.

(ej) ' The award of substantial periods of ' physcal placement to
both parents

(em) Extraordinary travel expenses incurred in exercising the
r i ght to periods of physical placement under ' s , 767 .24 .

(f) The physical, mental and emotional health needs of the
child, including any costs for health insurance as prov ided for
under sub .. (4m) ..

(g) The child's educational needs :
(h) T"he tax consequences to each patty,
(hm) The best interests of the ch ild ..
(hs) The earning capacity of each parent, based on each par-

ent's education , training and work experience and the availability
of work in or near the, parent's community.:

(i) ` Any other factors which the court in each case determines
are : relevant.

(1n) If the court finds under sub, (lm) that use of the percent-
age standard is unfair to the child or the requesting party, the court
shall state in wr i ting or on the record the amount of support that
would be required by using the percentage standard, the amount
by which the court's order deviates from that amount, its reasons
for ' finding that use of the percentage standard is unfair to thee child

under this section in an action affecting the family that is pending
on May .3; 1988

History:1 9 7 1 c 149, 15 7, 211 ; 1975 c. 39, 122 , 200 , 283; 1977 c. 105 , 418;1 97 9
c . 32 s s 50, 92 (4); 197 9 c . 196 ; Stars . 1979 s 7 67 .24 ; 1981 c . 391 ; 1985 a. 70 , 1 76 ;
1987 a . 332 s . 64; 19 87 a : 355, 364, 383, 403 ; 1989 a 56 s . 259 ; 1989 a . 3 59 ; 1991
a 32; 1993 a , 213, 446, 48 1
NOTE: 1987 Wis. Act 355, which made many changes in this section, contains

a "legislative declaration" in section 1 and explanatory notes ..
Impropriety of the award of custody of' the child to the mother cannot be predicated

on the guardian ad litem's contrary recommendation Heiting v Hefting, 64 W (2d )
11 0, 218 NW (2d) 334 -
The award of cu stody to the father was revers ible erro r where the trial court should

have recognized the rule of ' c omity and declined to exe rcis e its,juri sdicuon Sheiidan
v . Sheridan, 65 W ( 2d) 504, 223 NW ( 2d) 557

See note to 7 67 05 , citing LaChapell v Mawhinney, 66 W ( 2d )-679, 679,225 NW (2d)
501

Res judicata is n ot to be applied to custody matter s with same strictness as to o ther
matters . Kue sel v Kues el , 7 4 W (2d) 636, . 247 NW ( 24 )'72.

See note to 767. 045 ; citing Allen v . Allen ,'7 8 W ( 2d ) 263, 254 NW ( 2d) 244.
S ee no te to 7b7.245, citing Bale v. Galonski, 80 W (24)'72, 257 NW (2d) 869..
Consideration of evidence concerning mother 's attempts t o frustrate father 's vis i -

tauon privileges was proper in awarding custody. Mazotz v. Mazotz, 80 W (2d) 477,
259 NW (2d) 524 . .

In contesting child cu sto dy where the awardwas by stipulation, full-scale hearing
is necessary Haugen v Haugen , 82 W (2d) 411 , 262 NW (2d) 7 69

Court may not or der custodial parent to live in designated part of state or else lose
custody of children , In re Maziiage of Groh v . Groh , 1 1 0 W (2d) ll 7, 327 NW ( 2d)
655 (1983 ).

See note to 767 .01 ; citing In re Marriage of Biel v Biel, 114W ( 24 ) 191 , 336 NW
(2d)404 (Ct . App . 1983).

In custody dispute between parent and third party, unles s court finds that parent is
unfit or unable to care for chi ld or that there are compelling reasons for denying cu s-
tody to parent, court mu st grant cu stody to parent Bais tad v. Frazier, 118W(2d)549,
348 NW (2d) 479 (19 84)

Cu s tody andvis itation are contr olled by statute and c a se law and cannot be con-
t racted away; co-parenting contract between parent and non-parent unenforc eable
In re Interest of Z J :,H. 16 2 W (2d ) 1002 , 471 NW (2d) 202 ( 1991 ). ,

Revision of 767 24 allowin g joi nt cu s tody in cases where bo th parties did not agree
was not a "substantial chan ge in circumstances" jus t i fying char ge ro ,joint cu sto dy
Licary v Licary, 168 W (2d) 6 86 , 484 NW (2d) 371 (Ct. App . 1992)

Section 767. 001 (2m ) confers the r ight to.choose a child's religion on the custodial
parent. Reasonable restrictions on visitation to prevent subversion of this light do not
violate the constitution I ,angev Lange, 1 7 5 W (2d) 373, NW (2d ) (Ct . App . 1993 ). .
Cus tody-to which patent? Podell, Peck, First, 56 MLR 51 .
The bes t intere st of the child doctrine in Wisconsin custody cases . 64 MLR 343

( 1980)

767 .245 Visitation rights of certain persons .
(1) Upon petition by a grandparent, greatgrandpaient, stepparent
or person who has maintained a relationship similar to a patent--
child relationship with the child, the court may grant reasonable
visitation rights to that per son if` the patents have notice of the
hearing and ifthe court determines that visitation is in the best
interest of the child .

(2) Whenever possible, in making a determination under sub . .
(1), the court shall consider the wishes of the child .`

History : 1971 c 220 ;1977 :c . 105 ss, 35, 3 9 ;1999 c 32 ss, 50, 92 ( 4) ; S tars : 1979
s . .767 .245 ; 1983 a, 447, 450 ; 1987 a. 355 .

Biological grandparents had no ri ght to visitation following termination of their
son's parental rights and adoption bi the child's stepfather InreMaz:i age ofSoe:g el ,
154 W (2d) 564,453 NW' (2d) 624 (1990) ;
Non-parent may not seek v i sitatio n absent underlying action affecting family , In

re Interest of Z. J H , 162 W (24) 1002, 1002,471 N W (2d) 202 (199 1) . But see also Grand.
parental Vi s itation of C G F.,, 168 W (2d) 62, NW (2d) 803 ( 1992) regarding grand-
patent rights,.

The visitation petition of a custodial parent's widow didnotmeet the criteria of sub
( 1 ) where, pri or to the custodial parent's death the non-cu s todial paren thad filed a
motion to revis e custody; s 880. 155 g overn s visitation in the event of a parent's
death. In it Marriage of Cox v , William s; 177 W ( 2d) 433, 502 NW (?4) 128 (1993 )

A paternity.case where the court has retained p os tjud gment authority to enforce the
judgment con stitutes an underlying action un der whi ch a petition for gsa,dpwer,: v :s-
itationmay be lirodgfit; Paternity of Nastassj a' L H -.J , 181 W ( 2d ) 666 51 2NW( 2d )
189{Ct, App }993),
Grandparent Vi sitation Rights. ; Roths tein Wi s, Law Nov . 1992. .
The Effect of C G.F „ and Section 48. 925 . on Grandparental Visit a tion Petitio ns.

Hughes, Wis . Law . Nov ' 1992

767.25 Child support . (1) Whenever the court approves
a stipulation for child support under s 767 . .10, enters a judgment
of annulment;divorce.or legal separation, of enters an order' or a
Judgment in an action under s 767 .02 (1) (f) or (j) or 767 08, the
court shall do all of the following;

(a) Older either or both parents to pay an amount reasonable
or necessary to fulfill a duty to support a child. The support
amount, may be expressed as a percentage of parental income or
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of'the health insurance premiums shall be made, the clerk of court
may provide notice of assignment in the manner- provided under
s. 767 265 (2c) for the withholding from income of the amount
necessary to pay the health insurance piemiums . The notice of
assignment under this subdivision may be sent with or included as
part of any other notice of assignment under s . 767 .265 ; if` appro-
p t iate . A person who receives nonce„of assignment under this
subdivision shall send the withheld health insurance premiums to
the appropr i ate health care insurer-, provider or plan, as provided
in s . 767,265 (3h). -
NOTE: Par.. (c) is created eff , 1-1-96 by 1193 Wis. Act 481 . .
(d) If the court orders a patent to provide coverage of the health

care expenses of the parent's child and the parentis eligible for
family coverage of health care expenses under a health benefit
plan that is provided by an employer on an insured or on a self=
insured basis, the employer shall do all of the following.

1, Permit the parent to obtain family coverage of health care
expenses ,for- the child, if el i gible for- coverage, without regard to
any enrollment period or waiting period restrictionss that may
apply .

2 Provide family coverage of health caree expenses for the
child, if eligible for coverage, upon application by the parent, the
child's other' parent; the department of healthh and social services
or' the county designee under s . 59 07 (97) .

3 . After: the child has coverage under the employer's health
benefit plan, and as long as the parent is eligible for family cover-
age under the employer's health benefit plan, continue to provide
coverage for the child unless the employer receives satisfactory
wri tten evidence that the court order is no longer in effect of that
the child has ' coverage of' health care expenses under- another
Iteal tfi insurance policy or health benefit plan that provides com-
parable coverage of health care expenses ..

(e) 1 If' a parent who has been ordered by a court to provide
coverage of the health care expenses of a child , who is eligible for
medical assistance under ss . 49 45 to 49 47 receives payment
fr om a 3rd party for the cost of ' services provided to the child but
does not pay the health care provider for the services or reimburse
the department of health and social services or any other person
who paid for the services on behalf of ' the child, the department of
health and social services may obtain a judgment against the par -
ent for the amount of' the Std party payment. .

2 . Section 767 ,:265 (4) applies to a garnishment based on a
judgment obtained under subd . 1 .

(5) Liability for Past support shall be limited to the per iod after
the birth of the child

(6) A party .ordered to pay child support under this section
shall payy simple interest at the rate of 1 . 5% per month on any
amount unpaid, commencing the first day of' the 2nd monthh after
the month in which the amount was due . Interest under this sub-
section is in lieu of interest computed under s . 807,01 (4), 814 . : 04
(4) or 8151,05 ($) and is paid to the clerk of court under s . 767..29 ..
Except as provided in s ., 767,29 (1 m), the clerk of cour t shall apply
all payments received for child support as follows:

(a) First, to payment of child support due within the calendar -
month dur ing which, the payment is withheld from income under
s .. 767. 265 or under similar laws of' another state.. If' payment is not
made throughincome withholdi ng, the clerk shall first apply child
suppor t payments received to payment of child support due within
the calendar month during which the payment is received ,

(b) Second, to payment of ' unpaid child support due before the
payment is received .,

(c) Third, to payment of ' intezest accruing on unpaid child sup-
port

(7) An order of joint legal custody under s . 767. 24 does not
affect the amount of child support 'ordered

History : 1971 c . 157 ; 1971 a 29, 105 ; 418 ; 1979 c,` 32 ss . 50, 92 (4) ; 1979 c 196 ;
Stats, 1979 s 767 .25 ; 1981 c. 20; 1983 a 27; 1985 a. 29 ; 1987 a. 2'7, 37; 355, 413 ;
1989 a 31, 212 ; 1 '991 a. 39 ; 1993 a . 481 .

A provision in a ,judgment as to education of children past the age of majority,
inserted p ur suant to stipulation of the parties, cannot later be challenged and can be

or, the party, its reasons for the amount of the modification and the
basis for the modification .

(2) The court may protect and promote the best interests of'the
minor- children by; setting aside a portion of the child support
which either party is ordered to pay in a separate fund or trust for
the support, education and welfare of'such children:.

(3) Violation of physical placement rights by the custodial
patent does not constitute reason for failure to meet child support
obligations;

(4) The court shall order either party or both to pay for the sup-
port of any child of the parties who is less than 19 years old and
is pursuing an accredited course of instruction leading to the
acquisition of a high school diploma or its equivalent .

(4m) (a) in this subsection, "health insurance" does not
include medical assistance provided underr ch 49

(b) In addition to ordering child support for a child under sub.
(1), the court shall specifically assign responsibility for and direct
the manner of payment of the child's health care expenses : In
making this assignment, the court shall consider whether of not a
child is coveted under a parent's . health insurance policy or plan
at the time the court approves a stipulation for child support under
s 767 10, enters a judgment of annulment,, divorce of legal separa-
tion, or enters an order or a judgment in an action under s . 767 .02
(1) (f) or (j) or 767 .08, the availability of'health insurance to each
parent through an employer or other organization, the extent of
coverage available to a child and the costs to the parent for the cov-
erage ofthe child A parent may be requited to initiate or continue
health care insurance coverage for a child under this paragraph .
If,a parent is required to do so, he or she shall provide copies of
necessary program or policy identification to the custodial parent
and is liable for- any health care costs for which he or she receives
direct payment from an insurer, This paragraph shall not be
construed to limit the authority of the court to enter or modify sup-
port orders containing provisions for payment of medical
expenses, medical costs, of insurance premiums which are in
addition to and not inconsistent with this paragraph
NOTE : Par: (b) is amended e ff : 1-1-96 by 1993 Wis . . Act 481, to read :
( b) In addition to ordering child support for a child und er ' s ub., ( 1) the cou r t

shall spec ifically assign r espon sibility, for and dir ect the manner of payment of
the child 's health care expenses . In ass igning res pons ibility for ' a child 's h ea lth
care expenses, the court sha ll conside r' whethe r' a c hild is covered under a par-
ent's health insurance. policy or plan at the tim e the cou rt approves a stipulation
fo r. ch i ld .support under s. 767.10,, e nters a jud gment of' annulment, d ivo rce or
l ega l separation , oc enter s an or d er or a jud gment in an action under s . 767 .02
(1)(f ) or (j) o r 767.08, the availability of h ealth insuran c e to eac h parent throug h
an employer, oor, other ' organi zation, the ex tent of co vera ge available to a child and
the cos ts to the parent for the cover a ge of th e child. A parent may b e required
to initiate or continue health care insurance co vera ge for a child under, this sub -
section . Ifa parent i s required to do so, he or she shall provide copie sofnecess a ry
program or' poli cy identification to the c ustod ial parent and is liable for, any
health car e costs for which he or she receives direct payment from an in surer..
This subsection shall not be con stru e d to limit the authority of the court to ent e r,
o r mo dify support order s containing pr ovis ions for, payment of medical
expenses,medical co st s, or' insu rance premiums wh ich are in addition toand not
inconsistent with this subsection . .

(c) 1 In directingg the manner of payment of 'a child'ss health
care expenses, the court may order that payment, including pay-
ment for health insurance premiums, be withheld from income
and sent to the appropriate health care insurer, provider or plan, as
provided in s . . 767,265 (3h), or sent to the clerk of court for dis-
bursement to the person for whom the payment has been awardedd
if that person is not a health care insurer ; provider or plan . If the
court orders income withholding and assignment for the payment
of health care expenses, the court shall send notice of assignment
in the manner provided under s . 767: 265 (2r) and may include the
notice of assignment under this subdivision with a notice of
assignment under s . 767 .265 . The clerk of court shall keep a
record of all moneys received and disbursed by the clerk for health
race expenses that are directed to be paid to the clerk ..

2 : : If the court orders a parent to initiate or continue health
insurance coverage for a child under a health insurance policy that
is available to the parent through an employer or other organiza-
tion but the court does nott specify the manner in which payment
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enforced by contempt proceedings .- Bliwas v. Bliwas, 4'7 W (2d) 635, 178 NW (2d)
35.
Where parents each own 1/2 interest in future proceeds of real estate and state con-

tributes to child support, court may order only nonwstodial parent to pay child sup-
port in form of accumulating real estate lien in favor of state. State ex rell v . Reible ,
91.W (2d) 394,283 NW (2d) -427 (Ct App. . 1979).

Trial court abused its discretion by setting child supportpayments without consid-
ering needs of the children or father 's ability to pay. Edwardsv. Edwards, 9ZW (2d)
111, 293 NW (2d) 160 (1980)
Sub . (4) has retroactive effect . Behnke v . Behnke, 103 W (2d) 449,309 NW (2d)

21 (Ct , App 1981) .
Personal injury damage award to noncustodiai spouse can be considered as change

of-circumstances justifying increased support Sommer v Sommer, 108 W (2d) 586,
323 NW (2d) 144 (Ct App 1982):
Sub.. (6) imposes interest on aireaiages existing on .July 2,1983 , as well as on those

accruing afterward. Marriage of Greenwood v Greenwood, 129 W (2d) 388, 385
NW (2d) 213 (Ct ; App 184)

Federal Supplemental Security Income may not be considered economic resource
for purposes of computing child support obligation ; however, seek-work order may
be appropriate : Marriage of Langloisv . Langlois , 150 W (2d)101 ; 441 NW (2d) 286
(Ct App, 1989)

Educational grants and loans, AFDC, and other child support axe not economic
resources for purposes of computing child support obligation .- Marriage of Thiba-
dean v Tliibadeau ; 150 W (2d) 109,441 NW (2d) 281 (Ct , App 1989)

See note to ' 767 32, citing Marriage of Kuchenbecker v Schultz, 151 W (2d) 868 ,
447 NW (2d) 80 (Ct. APP. 1989).. .

On request for modif ication under (l m);it was error for trial court to consider post-
high school educational expenses in setting support ; consideration of expenses
incur red by child as adult is error. In re Marxiage of Resong v Vier, 157 W (2d) 382,
459 NW (24)591 (Ct, App. 1990),

Divorce stipulation waiving or setting ceiling on child support and preventing
modification is against public policy and will not be enforced In re Marriage of
Ondrasek v Tenneson; 158 W (2d) 690,462NW (2d) 915 (Ct . App 1990) .

Trial court's use of on purer program to analyze financial evidence approved . In
re Marriage of Bisone v Bisone, 165 W (2d) -114,477. NW (2d) 59 (Ct App . 1991),

Stepparent has no legal obligation to support a stepchild ; under appropriate cir-
cumstances the theory of equitable estoppel may apply to cases involving child sup-
poit In re Marriage of Utrich v Cornell, 168 W (2d) 792, 484 NW (2d) 546 (1992) .

In joint legal custody situation the parent with primary physical custody may be
ordered to pay child support . In re Marriage of Matz v Matz, 166 W (2d) 326,479
NW (2d) 2A5 (Ct App.. 1991)

The absence of a mortgage obligation is relevant to the assessment of a party's eco-
nomic circumstances, but does not translate into imputed income under the applicable
administrative rule TmMazxiage of Zimmecman v. Zimmeiman, 169 W (2d) 516, 485
NW (2d) 294 (Ct . App: . 1992)

A support order against actual AFDC grants is prohibited by Thibadeau , but an
order against earned income of one who also receives AFDC is not . In Support of B .,
L „ T &,K.' 171 W ( 2d)b17„ 492 NW (24)350 (Ct , App. 1992) .
No matter how corporate income is labeled, a family court may gierce the corporate

shieldifitis convinced the obligoi'sintentis to avoid financial obligations, InreMar-
iiage of Evjen v. Evjen, 171 W (2d) 677, 492 NW (2d) 360 (Ct . App.. 1992)

Pat ties' exuajudicial agreement that child support paymentss be discontinued was
enforceable via the doctr i ne of equitable estoppel Harms v Hazms, 174 W (2d) 780,
498 NW (2d) 229 (1993) .

Discussion of the "serial tamely payer" rule adopted under the percentage stan-
dards referred to in sub (1) . Brown v . Brown, 177 W (2d) 512,503 NW (2d) 280 (Ct .
App 1993) . .

The mandatory percentage standards for determining support do not allow for
deferred payments : Kelly , v, Hougham, 178, W (2d) 546,504 NW (2d) 440 (Ct App ..
1993) ..

Where trust distributions ate discretionary, neither s 701 . 06 (4) (b) or (6) autho-
rizes a court to order a trustee to make distributions for support for a beneficiary's
child absent the violation of a court order or judgment, by the trust or beneficiary
However, trust income imputed to the beneficiary is subject to a support order regazd-
less of whether a dishibuuon ismade tothe beneficiary Grohmann v . Grohmann , 180
W (2d) 690,511 NW (2d) 312(Ct; App ` 1993) `

An AFDC recipient assigns all rights to child support payments to the state; as such
the payments may not be held in trustfor the child under sub (2) Paternity ofLachelle
A C 180 W (2d) 108, 510 NW (2d) 718 (Ct . App 1993) .
A lamp sum separation benefit received upon termination of employment was

properly considered income subject to the percentage standards for support . Gohde
v Gohde, 181 W (2d) 770, 512 NW (2d) 199:,(Ct App.. 1993)

In decidi ng not to apply the percentage standard, the court erred when it compared
the patties available incomes after deducting the percentage amount from the payoff ' s
income but failing to consider the assumed contribution of the same percentage by
the payee . Kjelsvum v . Kjelshum, 181 W (2d) 973, 512 NW '(2d) 264 (Ct. App 1994) .
A trial court could may not set child support at zero, convert post-divorce income

to marital property and order that income to be held in trust to be distributed to the
child when AFDC benefits ended. . Luna v Luna r 183 W (2d) 20, 515 NW (2d) 480
(Ct App 1994)

Parties are free to contract in a settlement agreement that the primary custodian will
not have spending discretion over child support if the interests of the children and cus-
todial parent are protected. Jacquazt v Jacquart, 183s W (2d) 372; 515 NW (2d) 539 .
(Ct App 1994)
An asset and its income stream may not be counted both as an asset in the property

division and as part of the payor's income from'wh 'ictr support is paid. Maley v,
Maley, ;156 W (2d) 125, 519 NW (2d) 71 '9 (Ct App „ : 1994) .

` Federal preemption. doctri ne does not prohibit states from requiring payment of
child support out of' veteians' disability benefits Rose v Rose, 481 US 619 (1987)
N64aulydivorce: Tax consequences of support, maintenance and property settle-

ment, Case, ]97'1 WBB 1L

767.254 Unemployed teenagee parent . (1) In this sec-
tion, ``unemployed teenage parent" meanss a patent who satisfies
all of the following criteria :

(a) I s less than 20 years of age . .
(b) Is unemployed.
(c) Is financially unable to pay child support .
(d) Would be ordered to make payments for the support of'a

child but for par`. (c)
(2) In an action for revision of a judgment or order providing

for child support under s . . 767,32 or an action in which an order for
child support is required under s 767 .25 (1) of 767 .:51 (3), the
court shall order an unemployed teenage parent to do one or more
of'the following :

(a) Register for work at a public employment office estab-
lished under s . . 101 .23 .

(b) Apply for- Jobs .
(c) Participate in a job training program
(d) Pursue or continue to pursue an accredited course of

instruction leading to the acquisitionn of a high school diploma or
its equivalent if'the unemployed teenage parent has not completed
a recognized high school course of study or its, equivalent, except
that the court may not order the unemployed teenage parent to pur-
sue instruction if the instruction requires the expenditure of funds
by the unemployed teenage parent other than normal transporta-
tion and personal expenses . .
History : 1 991 a 313.

767 .255 Property division . . (1) Upon every judgment of
annulment, divorce of legal separation, or in rendering a judgment
in an action under s r 767 .02 (1) (h), the court shall divide the prop-
erty of the parties and divest and transfer the title of any such prop-
ecty accordingly. A certified copy of'the portion of'the judgment
that affects title to real estate shall be recorded in the office of the
register of deeds of the county in which the lands so affected are
situated. The court mayy protect andd promote, the best interests of
the children by setting aside a portion of'the property of'the patties
in a separate fund or trust for the support, maintenance, education
and general welfare of any minor- children of'the parties .

(2) (a) Except as provided in par . (b), any property shown to
have been acquired by either party prior- to or during the course of
the marriage in any of'the following ways shall remain the prop-
erty of thatpactyand is not subject to a property division under this
section:

1 As a gift from a person other' than the other party .
2 By reason of'the death of another ; including, but not limited

to, life insurance proceeds ; payments made underr a deferred
employment benefit plan, as defined ins, 766 .01(4) (a), or an indi-
vidual retirement account ; and property acquired by right of"survi-
voiship; by a trust distribution, by bequest or inheritance or by a
payable on death or a transfer on death arrangement under ch 705 :

3. With funds acquired in a manner provided in subd 1 . of 2 .
(b) Paragraph (a) does not apply if the court finds that refusal

to divide the property will create a hardship on the other party or
on the children of'the marriage . If the court makes such a finding,
the court may divest the patty of'the property in a fair and equitable
manner,
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A practitioner's approach to child support . Bailey . WBB June 1987 .
See also notes to s. 767 32 for decisions regarding postjudgment modifications .
See also Wisconsin Administrative Code Citations published in the Wisconsin

Administrative Code for a list of citations to cases citing ch „ HSS 80, the percentage
standards developed by the Department of Health and Social Services .

767.253 Seek-work orders . In an action for modifica .•
tion of'a child support order under s . 767 32 or an action in which
an older for child support is required under s 767 :.25 (1) or 767.51
(3), the court may order either or both parents of'the child to seek
employment or participate in an employment or training program .
History: 1989 a . 212.
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(3) The court shall presume that all property not described in
sub. (2) (a) is to be divided equally between the parties, but may
alter this distribution without regard to marital misconduct after
considering all of the following :

(a) The length of'the marriage,
(b) The property brought to the marriage by each party .
(c) Whether one of'the parties has substantial assets not subject

to division by the court .
(d) The contribution of each party to the marriage, giving

appropriate economic value to each party's contribution in home-
making and child care services ..

(e) The age and physical and emotional health of the parties
(f) The contribution by one party to the education, training or

increased earning power of the other,
(g) The earning capacity of each party, including educational

background, training, employment skills, work experience,
length of absence from the ;job market, custodial responsibilities
for children and the time and expense necessary to acquire suff-
cient'education or training to enable the party to become self-
supporting at a standard of living reasonably comparable to that
enjoyed during the marriage .

(h) The desirability of awarding the family home or the right
to live therein for aieasonalile period to the party having physical
placement for the greater period of time .

(i) The amount and duration of an order' under s 767, 26 grant-
ing'maintenance payments to either party, any order- for periodic
family support payments under s . 767„261 and whether the prop-
erty division is in lieu of'such payments . .

(j) Other economic circumstances of each party, including
pension benefits, vested or unvested, and future interests ..

(k) The tax consequences to each party .
(L) Any written agreement made by the parties before or- dur-

ing the marriage conceiving any arrangement for property distti-
bufion ; such agreements shall be binding upon the court except
that no such agreement shall be binding where the terms of the
agreement are inequitable as to either party.. The court shall pre-
sume any such agreement to be equitable as to both parties .

(m) Such other factors as the court may in each individual case
determine to be relevant

History : 1 97 7 c . 105 ; 14 19 c 32 ss : 50,92 (4 ) ; 1979 c .1 96 ; Stars 197 9 s 767.255 ;
1 983 a . 1 86 1985 a 37;1 987 a. 355; 1993 a 422. :
NOTE: See notes in 1985 Wis. Act 37, marital property trailer bill .
Accounts receivable of medical clinic in which defendant hu sband was partner,

were properly viewe d by vi al court as salary o f defend ant.. Jo hn son v John son, 78
W'(24)1 3 7,254 NW (2d) 198
Servi c e-connected disability pension is to be considere d as earned income and n ot

as-an asset to be divide d be tween the parties . Leighton w Leig hton, 8 1 W (2d ) 620,
261 NW (2d) 457 :

Methods of valuing pension ri ght s di sc ussed ' Blo omer v. . Blo omer, 84 W (24) 124,
Z67 NW (2d) 235 ( 1978)

Support of stepchildren i r relevant factor in dividing mari tal property . Fuers t v .
Fuerst, 93 W (2d) 121 , 2 8 6 NW (2d) 8 61 (C t . App. . 1979) .

Trial court did not exerci se requi red di scretion in v aluin g pension fund, Heatwole
v . Heatwo le , 103 W (2 d) 613 , 309 NW (2d) 3 80 (Ct App . 19 80) :
See note to 767 26, citing In re Marriage of Lundb erg, 107 W ( 24) 1 , 318 NW ( 2d)

91 .8 . ;(1 .982)
Federal pensi on in lieu of social s ecurity must b e included in marital prop erty divi -

sion . In re M arria ge of Mac k v .Mac k, 108 W (2d) 604,323NW (2d) 153 (Ct, App .
198 2)
Unless divorce decree s pec ifically terminates sp ou se as ben efi ciary of life insur-

ance policy and insurance companyJ is norifled, spouse's be!!eficz:ysszrm is not
affec ted by divorce dec ree : Bersc h v VanKleeck;1 12 W (2d ) 594 , 334 NW (24 ) 114
( 1983 )
Co urt may con side r cross-purchase formula in partnership agre ement in de tecmin-

ing value o f mazitale state; in cluding professional goodwill. In re Marriage of Lewi s
v Lewis, 113 W (24) 172, 172,3(2d) 171 (Ct . App . 19 83).

Lien o n real estate awarded in di vo rce judgment was mortgag e, n ot judgment lien ,
even though term "mortgage" wa s not u sed in court order, Wozniak v Wozniak , 1 21
W(2d ) 330,359 NW (24) 14'9 (1 984).

Thi s secti on doe s not mandato cily require judge to terminate, j oint ten ancy . In re
Marriage o f: Lutzke v . Lutzke, 122 W (2d) 274, 361 NW (2d) 640 (1985).
U se of gift money tobuy ho me as joint tenants changed character of money from

separate property to marital property . In re Marriage of Wei ss :v Weiss, 1 22 W (2d)
688,365NW (2d) 608 (CGApp „ 1985 ) . But see in re Marriage of Zirngibl, 165 W
(2d) 130, 477 NW (2d ) 637 (Ct . App . 1991) `
Pre nupti al agreement entered in 19'7 3 was enforceable and equitable at divorce in

19 8 2.. Hengel v. Hen gel, 1 22 W (24)'73 7, 365 NW (2 d) 16 (Ct. App .. 1985 ),
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Premarital agreement intended to apply at death was not applicable under (I1) . In
re Marriage of Levy v . Levy, 130 W (2d) 523, 388 NW (2d) 170 (1986).

Test adopted to determine whether agreement under (11) is inequitable . In re Maz-
ciage of Button v Button, 131 -W (2d) 84 , 388 NW (2d) 546 (1986) . .

Premarital agreement was inequitable because parties did not fairly and reasonably
disclose assets nor did they have independent knowledge of one another 's financial
status . Schumacher v . Schumacher, 131 W (2d) 332, 388 NW (2d) 912 (1986) . .

Personal injury claim for medical malpractice is property subject to division, Maz-
iiage of Richardson v Richardson, 139 W (2d) 778, 407 NW (2d) 231 (1987) . .

Trial court permitted to consider former inherited status of divisible property
though it has lost exempt status through commingling . Marriage of Schwartz v. Lind-
cr5, 145 W (7d) 258, 426 NW (2d) 97 (Ct App . 1988) .

Increase in value of inherited property attributable to non-owning spouse ' s efforts
is divisible property not subject to non-owning spouse's showing that failure to
divide will result in hardship. In re Mazxiage of Haldemann, 145 W (2d) 296, 426 NW
(2d) 101(Ct App . 1988) . .
Chapter '766, Marital Property Act, does not supplant divorce property division

provisions , In re Marriage of Kuhlman v, Kuhlman, 146 W (2d) 588,432 NW. (2d)
295 (Ct App. 1988). .

Gifted and inherited property are subject to division in cases of hardship; party
seeking division bears burden of showing that failure to divide will result in financial
privation In re Marriage of Popp v Popp , 146 W (2d) 778,432 NW (2d) 600 (Ct
App,. 1988)„

Presumption exists that injured patty is entitled to all future payments under struc-
tured settlement, but they are subject to 767 .255 factors InreMWTiageofKrebsv
Krebs, 148 W (2d) 51, 435 NW (2d) 240 (1989)
A property division mayy be modified under s 806 G7, however thee supremacy

clause prevents a division to be modified after a debt thereunder is discharged in
bankruptcy Spankowski v. Spankowski, 172 W (2d) 285,493 NW (2d) 737 (Ct App .
1992) .. ...

Where gifted or inherited property has appreciated in value during the marriage
due to the efforts of the spouses, the appreciation is a part of the marital estate
Schoer v Sehorer, 177 W (2d) 387 , 501. NW (2d) 916 (Ct . App . 1993) . .

Determining fair market value of a closely-held corporation turns on the credibil-
ity of the experts as well as the methods and analyses employed by the witness
Schorer v, Schorer, 177 W (2d) 387, 501 NW (2d) 916 (Ct . App 1993) ..

A buy sell agreement may provide a method for determining the value of an interest
in a partnership, but does not as a matter of law establish the value Sharon v . Sharon,
178 W (2d) 481, 504 NW (2d) 4 1 5 (Ct. App .. 1993)..

Accounts receivable may be excluded from the marital estate if evidence indicates
there is' a link between the receivables and salary and that dividing the receivables
would adversely affect the ability to pay support or maintain professional or personal
obligations ' Sharon v Sharon, 178 W (2d) 481, 504 'NW'(2d) 415 (Ct App . . 1993) ,.

While income from gifted property is subject to division , oust income received by
a beneficiary with only a future interest in the trust corpus is a gift itself , not income
from a gift, and not subject to division . Fiiebel v Friebel, 181 W (2d) 285 , 510 NW
(2d)'767 (Ct App 1993)

Federal law precludes state court from dividing military nondisability retired pay
pursuant to state community property laws McCariy v. McCarty, 453 US 21D (1981).

Insured's beneficiary designation under servicemen's group life insurance policy
prevailed over constructive trust imposed by state court . . Ridgeway v. Ridgeway, 454
US 46 (1981) . .
ERISA didnot preempt Wisconsin court order awarding spouse 1/2 of beneficia-

ry's interest in pension Sav & Profit Sharing Fund of Sear's Emp v Gago,7]7F(2d)
1038(1983).
Dilemma v Paradox : Valuation of an advanced degree upon dissolution of ' a maz-

ciage ,` Loeb and McCann ; 66 MLR 495 (1983) . .
'The recognition and valuation of professional goodwill in the marital estate . 66

MLR 697 (1983)
No-fault divorce s Tax consequences of support, maintenance and property settle-

ment Case, 1977 WBB I .
Prenuptial and postnuptial agreements: Loeb, WBB March 1981
DDrafting enforceable marital agreements Gazcrynski. WBB Sept. 1986 .
The marital property act does not change Wisconsin' s divorce law.. Weisberger

WBB May 1987
Transmutation: Finding extra property to divide in divorce . Kessler, Wis .. Law .

Aug . 1990
Divorce Provisions in Opt-out .Marital Property Agreements ,. Rasmussen . Wis .

Law . April, 1994

267.26 Maintenance payments. Upon every judgment
of annulment , divorce or legal separation , or in rendering a judg-
ment in an action unde r s . . 767 :02 (1 )(g) o f (j) , the court may grant
an order requiring maintenance payments to either ' party for a lim-
ited of indefinite length of time after considering :

(1) The length of the marriage,
(2) The age and physical and emotional healthh of the parties .
(3) The division of property made under s 767 .. 255 .
(4) The educational level of ' eachparty at the time of marriage

and at the time the action is commenced . .
(5) The earning capacity of the party seeking maintenance ,

including educational background , training, employment skills ,
work experience, length of' absence from the job 'maiket, custodial
responsibilities for children and the time and expense necessary
to acquire sufficient education or , ttraining to enable the party to
find appropriate employment.
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(6) The feasibility that the party seeking maintenance can
become self-supporting at a standard of living reasonably compa-
rable to that enjoyed during the ma rriage , and , if so, the length of
time necessary to achieve this goal .

(7) The tax consequences to each party
(8) " Any mutual agreement made by the parties before or dur-

ing the "marriage; according to the terms of which one party has
made financial or service contributions to the other with the
expectation of' reciprocation or other compensation in the future ,
where such repayment has not been made, or any mutual agree-
ment made by the parties before or during the marriage concern-
ing any arrangement for, the financial support of' the parties. .

(9) The contribution by one party to the education , training or
increased, earning power of the other ,

(10) Such other factors as the court may in each individual
case determine to be relevant„

History : 1971 c . 220;1973 c. . 12 s 37; .19'7 '1 c . 105 ;1979 c . . 32 ss . 50 , 92 (4);19' 19
c 196; ,Stars, 1979 s 767 26 " . :

While ureazages under a temporary order fox alimony and attorney fees and costs
which the husband is „ required to pay do not constitute pact of a wife's division of the
estate,, they are, nevertheless , a charge against the entire estate . Tesch v. Tesch, 63
W (2d) 320, 217 NW (2d) 647

Obligation to suppor t children is factor in determining amount of maintenance pay-
ments, Besaw v , Besaw, 89 W (2d) 509; 279 NW (2d) 192 (1979).
Trial court abused discretion by denying mother ' s choice to remain at home to care

fox small children Hattung v Hartung, 102 W (2d) 58, 306 NW (2d) 16 (1981)
" Trial court abused discretion by terminating maintenance without suff i ciently
addressing factors under this section Vander Pe tren v Vander Perren, 105 W (2d)
219, 313 NW (2d) 813 (1982) .

Compensation for person who supports spouse while spouse is in school can be
achieved through both property division and maintenance payments . In re Maziiage
of Lundberg, 107 W (2d) 1, 318 NW (2d) 918 (1982) .

Supportaward was inadequate and, consequently, an abuse of discretion In Matter
of Marriage of Jasper v Jasper, 107 W (2d) 59 , 318 NW (2d) 792 (1982)

Trial court may begin maintenance evaluation with proposition that dependent
partner may be entitled to 50%, of' totai earnings of both parties . Bahr v.. Bah , 107
W (2d) 72, 318 NW (2d) 391 (1982) , :

Trial cour t may not consider marital misconduct as relevant factor in granting
maintenance payments . Dixon v Dixon, 107. W (2d) 492,319 NW (2d) 846 (1982). .

Maintenance payments to former wife were improperly discontinued solely upon
ground of cohabitation with another , man, Van Gorder v , Van Gordec,110 W (2d)188 ,
327 NW (2d) 674 (1983)

Three formulas approved for calculating maintenance or property division award
in cases where one spouse has contributed to other spouse's pursuit of advanced edu-
cational,degree Marriage of Haugan v . Haugan, 117 W (2d) 200 ; 343 NW (2d) 796
(1984)

Alcoholic spouse 's refusal of' treatmen(is relevant to trial court's determination
regarding request for permanent maintenance . MazxiageofDeLaMattecv DeLaMat-
ter, 151 W. (2d) 576, :445, NW (2d) 676 (Ct App 1989) . .

Military disability payments maybe considered in assessing spouse's ability to pay
maintenance. In re Marriage of Webecg v . Webeig, 158 W (2d) 540, 463 NW (2d)
382 (Ct. App. 1990) .

Trial court's use of computer program to analyze financial evidence approved In
ce Marriage of Bisone ,; 165 W (2d) 114 , 477NW (2d) 59 (Ct: App 1991) .
An award maybe based on a percentage of the payer's income in "unusual circum-

stances"; . unpredictable future income waiiants. a percentage award , Tnre Mazciage
of Hefty v. Hefty, 1721W (2d) 124, 49.3. NW (2d) 33 (1992)

Maintenance fur thers two objectives 1) to support the recipient spouse in accord-
ance with the needs and earning capacities of the parries and 2) to ensure a fair and
equitable financial agreement between the parties ; in the. interest of fairness mainte-
nance may exceed the recipient's budget In re Maz t iage of Hefty v, Hefty, 172 W (2d)
124, 49.3 NW (24)33 (1992) .
Maintenance is measured by the parties' lifestyle immediately before the divorce

and that they could anticipate enjoying if they were to stay married; the award may
take into accoun - t income increases the parties could reasonably anticipate InteMaz-
t age of Hefty v Hefty, 172 W (2d) 124, 493 NW (2d) 33 (1992) ;
A maintenance award must account for the recipients earning capacity and ability

to be self-supporting at a level : comparable to that during marriage; it is unfair to
requite one spouse to continue income production levels to maintain the standard of
living of the other who choosesadecrease in production Mar:rageofForesterv. For-
ester, 174 W (2d) 78, 497 NW (2d) 78 (Cf. App . . 1993) .
' Consideration of one spouse's solicitation to have t he other murdered in denying
maintenance did not violate the statutory scheme and was not an improper considera-
tion of "marital misconducP', Brabec v. Brabec, 181 W (Zd) 270, . 510 NW (2d) 762
(Ct App 1993)„ ) (Ct . App 1994) '
'Maintenance award based on equalization of income is not "self-evidentlyfair"

and does not meet the statutory objectives of support and fairness; Olson v . Olson,
186 W (2d) 287,520 NW (2d) 284 (Ct App . 1994) ,

The federal tax consequences of divorce, Meldman, Ryan, 57 MLR 229 ..
No-fault divorce : Tax consequences of support, maintenance and property settle-

ment Case, 1977 WBB 11 .
See also notes. to s ' 76'7 , 32 .f 'or decisions regarding postjudgment modifications

767.261 Family support . . The court may make a financial
order designated "family suppo rt" as a substitute for child support

767 .263 Notice of change of employer; change of
address ; change in ability to pay. Each order for child sup-
port, family support or maintenance payments shall include an
order, that the payerand payee notify the clerkk of court of any
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orders under s . 767,25 and maintenance payment orders under s .
767 . . 26. . A party ordered to pay family support under this section
shall pay simple interest at the rate of 1 .. 5% per month on any
amount unpaid, commencing the first day of the 2nd month after
the month in which the amount - was due .. Interest under this sec-
tion is in lieu of interest computed under s . . 807, 01 (4), 814 04 (4)
or 815, 05 (8) and is paid to the clerk of courtt under s . . 767 .. 29 . .
Except as provided in s. 767 .29 (1 m), the clerk of court shall apply
all payments received for family support as follows :

(1) First, to payment of ' f'amily support due within the calendar
month during which the payment is withheld from income under
s 767,265 orunder similar laws of another state .. If' paymentisnot
made through income withholding, the clerk shall first apply fam-
ily support payments received to payment of family support due
within the calendar, month during which the payment is received ..

(2) Second, to paymentt of unpaid family support due before
the payment is received. .

(3) Third, to payment of interest accruing on unpaid family
support:

History : 1977c 105 ; 19179c 32 ss . 50, 92 (4) Stats 1979s ' 767 .2b1 ;1983 a 27 ;
1985 a . 29 ; 1993 a 48 1 ,

Offset of excess child support payments against acreaz s in alimony maybe permis-
.sible Anderson v Anderson, 82W(2d) 115,261 NW(2d)817

767.262 Award of attorney fees. (1) The court, afte r
considering the financial resources of both parties, may do the fol-
lowing :

(a) Order either party to pay a reasonable amount for the cost
to the other party of maintaining or responding to an action affect-
ingxhe family and for attorney fees to either party .

(li)` If' oneparty receives services under s .. 46;. 25 or services pro-
vided by the state or county as a result of an assignment of ' income
under s.: 49 . 19 ; order the other party to pay any fee chargeable
under s . 46 .25 (6) or the cost of services rendered by the state or
county under s, 49. . 19.

(2) Any amount ordered under sub : (1) may include sums for
legal services rendered and costs incurred prior to the commence-
ment of the proceeding or after entry of',judgment

(3) The court may order that the amount be paid directly to the
attorney or to the state or the county providing services under s ..
46.25 or 49 19, who may enfo rce the order in its name .

(4) (a) Except as provided in par (b), no court may order pay-
ment of costs under this section by the state or any county which
may be a party to the action ,

(b) Thecourt may order payment of costs under this section by
a county in an action in which the court finds that the record of
payments andd atrearages kept by the clerk of court under s . 59 .39
(9m) is substantially incorrect and that the clerk of court has failed
to correct the record within 30 days after having received informa-
tion that the court determines is sufficient f 'or' making: the correc-
tion

History : 197'7 c 105; 1979 c . 32 s . 50; 1979 c 352x. .39; Stars. 1979 s 76'7 ..262;
1983 a 27 ; 1993 a 481, 490 .

Allowance of $2,300 as a contribution to the wife's attorney's fees incurred in the
litigation-is not deemed excessive where it was obvious that the trial court reasonably
believed that a considerable portion of the attorney-fee liability was attributable to
the husband who, represented by 4 successive attorneys or firms, caused a needlessly
protracted trial, made numerous defense motions, and prosecuted a meritless
appeal-an element which, together with others, constituted a firm basis for fixing
such con tr ;buuc;i ".: a: ti . r Martin, 46 W (2d) 218, 174 NW,(2d) 468,

An allowance of $1,000 attorneys fees on appeal, after the award of a generous
property settlement, constitutes a penalty for appealing .. Molloy v. Molloy, 46 W (2d)
682, 1 :76NW (2d) 292 . :.

Attorney fees on appeal depend on the wife's need, the husband'ss ability to pay and
whether there is reasonable ground for the appeal . Klipstein v Klipstein, 47 W (2d)
314,177 NW (2d) 57

A circuit court does not have subject matter ju risdiction in a divorce action to deter-
mine attorney's fees between an attorney and client whom the attorney continues to
represent in the divorce action.. In re Marriage of Stasey v. Stasey, 1. 68 W (2d) 37,
483 NW (2d) 221 (1992) .
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767.263 ACTIONS AFFECTING THE FAMILY

change of address within 10 days of such change . Each order' for
child support, family support or maintenance payments shall also
include an order that the payer notify the clerk of court, within 10
days, of any change of employer and of any substantial change in
the amount ofhis or her income such that his or her ability to pay
child support, family support or maintenance is affected . The
order shall also include a statement that cla rifies that notification
of any substantial 'change in the amount of ' the payer's income will
not result in a change of ' the order unless a revision of the order is
sought

History : 19'77 c 105 ; 1979 c 32 s 50; Stars . 1929 s . ' 767 .263 ; 1989 a , 212.

767.265 Income withholding . (1) Each order for child
support under this chapter, for maintenance payments under s .
7672:3 or 767 26, for family support under this chapter, for costs
ordered under s , 767 '51 " (.3), for support by a spouse under s .
167 02 (1) (f) or for' maintenance payments under s . 767 . .02 (1) (g),
each order for- a revision in a ,judgment or order with respect to
child support, maintenance or, family support payments under s ..
767 : 32, each stipulation approved by the court or the family court
commissioner for child support under this chapter and each order
for child or spousal support entered under s 948,22 (7) constitutes
an assignment of all commissions, earnings, salaries, wages, pen-
sion benefits, benefits underch 102 or 108, lottery pr izes that are
payable in instalments and other money due or to be due in the
future to the clerk of the court where the action is filed. The
assignment shall be for an amount sufficient to ensure payment
under the order or stipulation and to pay any acrearages due at a
periodic rate not to exceed 50% of the amount of support due
under the order or stipulation so long as the addition of ' the amount
toward arreacages does not leave the party at an income, below the
poverty lineeestablished under 42 USC 9902 (2) .

(2h) If acourt-ordered assignment does not require immedi-
ately effective withholding and a payer fails to make a required
maintenance, child support, spousal support or family support
payment within 10 days after its due date, within 20 days after the
payment's due date, the court .or family court commissioner shall
cause the assignment go into effect and shall send a notice by
regular mail to the last-known address of the payer . The notice
shall inform the payer that an assignment is in effect and that the
payer, may, within a 10-day per i od, by motion request a hear ing
on the issue of whether the assignment should remain in effect ..
The court or family . court commissioner shall hold a hearing
requested under this section within l0 working days after the date
of` the request . If' at the heari ng the payer establishes that the
assignment is not proper because of a mistake of fact, the court or
family court c̀ommissioner may direct that the assignment be
withdrawn ,' I f the payer does not request a hearing, the court or
family court commissioner shall send notice of the assignment to
the person from whom the payer-receives or will receive money
Eitfiei party may, within 15 working days after the date of'the deci-
sion by a family court commissioner under this section,, seek
review of the decision by the court with jur isdiction over the

. action ., .
(2r) Upon entry of each order for' child support, maintenance,

family support or support by ' a spouse and upon approval of each
stipulation for child support, unless the court finds that income
withholding is likely to cause the payer irreparable harm orunless
s . . 767,267 applies, the court shall provide notice of the assignment
by regular mail to the last-known address of the person from
whom the payer receives or will receive money .. . If the clerkk of
court' does not receive the money from the person notified, the
court shall provide notice of the assignment to any other person
from whom the payer receivess or will, receive money, Notice
under, this subsection may be a notice of ' the court, a copy of ' the
executed ` assignment or a copy of that part of the court orde r
directing payment

(3h) A person who receives noticee of assignment under this
section or similar laws of another state shall withhold the amount
specified in the notice from any money that person pays to the
payer later than one week after , receipt of notice of assignment
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Within 5 days after the day the personn pays money to the payer,
the person shall send the amount withheld to the clerk of court of
the Jurisdiction providing notice or, in the case of an amount
ordered withheld for' health case : expenses, ; to the appropriate
health care insurer, provider or plan, Except as provided in sub .
(3m), for each payment the person from whom the payer' receives
money shall receive an amount equal to the person's necessary
disbursements, not to exceed $3, which shall be deducted from the
money to be paid to the payer. Section 241,09 does not apply to
assignments under this section .,
NOTE :Sub. . (3h) is amended eff. 1-1-96by 1993 Wis. . A c t 481 to r e ad :
(3h) A person who receives notice of assi gnment und er this section o r s. 767 , :23

(1) (L), 767. .25 (4m) (c) or 767.51 (3m) ( c) or similar laws of anoth e r' stat e shall
withhold the amount s pec ified in the notic e fiom : an ymoney that person pays to
the payer later than one week after receipt of notice of assignment. Within 5 days
after the day the person pays money to the payer ; the p erson shall se nd the
amount withh e ld to the cl e rk of court of the jurisdiction providing notice or; in
the case of an amount o rd e red withh e ld for health ca re ex p e nses, to the appro-
priate health care insurer, provider or plan . Except as provided in sub. (3m), for
each p ayment sent to th e clerk of court, the person from w hom the payer ' re ceives
money shall receive an amount e qual to the pers on 's nece ssar y dis bur sement s,
not to exceed $3, which shall be dedu cted from themoney to b e paid to the pay er..
S ection 241 .09 does not appl y to assignm e nts under this section

(3m) Benefits under ch. 108 may be assigned and withheld
only in the manner provided in s . 108 .13 (4), Any order to with••
hold benefits under ch. 108 shall be for an amount certain .. When
money is to be withheld from these benefits, no fee may be
deducted from the amount withheld and no fine may be levied for
failure to withhold the money.

(4) A withholding assignment or order under this section has
priority over any other. assignment, garnishment or similar legal
process under state law
NOTE: Sub: (4) is amended eff. 11-1-96 by 1993 Wis. . Act 481 to read:
(4) A withholdin g ass i gnment or order under thi s section or s: 767: 23 ( 1) ( L),

767.25 (4m) (c)of 767. 51 ' (3m) (c) hasp r iority ov erany other ass i gnment, gar-
nishment or sim i lar legal process under state law.

(6) (a) Except as provided in sub . . (3m), if after receipt of
notice of assignment the person from whom the payer receives
money fails to withhold the money or send the money to the clerk
of court as provided in this section, the person may be proceeded
against under the principal action under ch 785 for contempt of
court or may be proceeded against under, ch : 778 and be required
to forfeiC not less than $50 nor'more than an amount, if'the amount
exceeds, $50, that is equal to 1% . of the amount not withheld or
sent. .
NOTE: Par. (a) i s amended eff.' 1-1-96 by 1"3 Wis . Act 481 to read :
(a) Except aspr»vided in sub. (3m), if after rece ipt of noti ce of a ssig nment the

person from whom the payer, recei vesmoney fails to withhold th emoney or, send
the money to the clerk of cou rt or the appropriate health ca re ins urer, provider
or plan as provided in thi s s ection ors. 767.23 ;(1) ( L), 767 „25 (4m) (c) or 767 .51
(3m) (c), the pers on may b e proceeded against und er th e principal action und er
cfi : 785, for, contempt of court o rmay he proceeded agains t under ch i 778 and be
requied to forfeit not less than $50 nor more than an amount, if the amount
exceeds $50, that is equal to 1% of the amount not withheld or ' sent. .

(b) If an employer who receives an assignment under this sec-
tion fails to notify, the clerk of court within 10 days after an
employe is terminated or otherwise temporarily or permanently
leaves employment, the employer may be proceededd against
under the principal action under ch 785 for contempt of court :
NOTE : Par: (b) is amended `èff. 1-1-96 by 1993 Wi s. Act 481 to read :
(b) If an employer who rece ives an a ssignm e nt under this section or s. 76723

(1) (L); 767.25 '(4m) ( c) or 767.51 (3m) (c) fails to notify th e c lerk of court within
10 daysafter an employe i s terminated oz other wise temporac ily orpermanently
leaves employment, the employer, may be proceeded against undertheprincipal
a ction und e r ch. 785 for contempt of court.

(c) No: employer may use an assignment under this section as
a basis for the denial of employment to a person ; the discharge of
an employe or any disciplinary action against an employe Ail
employer who denies employment or discharges or disciplines an
employe in violation of'this paragraph may be fined not more than
$500 and may be required to make full restitution to the aggrieved
person, including reinstatement and back pay.. Except as provided
in this paragraph, restitution shall be in accordance with s .. 973,20.
An aggrieved person may . apply to the district attorney or to the
department of industry, labor and human relations for enforce-
ment of this paragraph.
NOTE : Par. (c) is amended eff. 1-1 -96 by 1993 Wis, Ac t 481 to read :
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(c) No employ er may use an assignment under this s ection or s. 767.23 (i ) ( L),
767.25 (4m) (c) or 767 .51 (3m) (c) as a basis for' the denial of employment to a
person, the discharge of an employe of any dis ciplina ry action again s t an
employe . An employ er' who deniesemployment or disc harges o r disciplines an
employe in violation of thi s para graph may be fined not more than $500 and may
be required to make full res titution to the ag griev ed pers on, including rein s tat e-

' merit'And-back pay. Except -as prov ided in this paragraph, restitution shall b e
in accordance with s . 973.20.. An aggrieved person may apply ;to the distr ict
attorney . o r, to, th e,department of indust ry, labor and human relati ons for,
e nforcement of this paragraph .

(d), Compliance by the person from whom the payer receives
money with the order operates as a discharge of the person's liabil-
ity to the payer as to that portion of'the payer's commission, earn-
ings, salaries, wages, benefits or other money so affected .

(7) A person who receives more than one notice of assignment
under :. sub. (3h) may) send all money withheld to the clerk of' .court
in a combined payment, accompanied by any information the
clerk of court requires

(7m) (a) In this subsection, "payroll period" has the meaning
given in s . 7163 (5).

(b) . If after an assignment is in effect the payer's employer
changes its payroll period, or the payer changes employer's and the
new employer's payroll.l period is different from thee former
employer's payroll period, the clerk of court may, unless other-
wise ordered by ajudge, amend the withholding assignment or,
order so that all of'the following apply:,

i The withholding frequency corresponds to the new payroll
:period

2. The amounts to be withheld reflect the adjustment to the
withholding fiequency,

(c) The, clerk of'coutt shall provide notice of'the amended with-
holding assignment or-order by regular mail to the payer's
employer and to the payer.

(8) In this section, "employer" includes the state and its politi-
cal subdivisions.

History : 1971 c . 110 ; 1975 c. 94 s 91 (3); 1975 c . 199; 1977 c 105; 1979 c 32
ss.'50 ; 92 (4) ;' 1979 ci 196,221 ; Stars. 1979 s . 767 .265 ; 1981 c. 20,186 ; 1983 a . 27,
38 4 ;.1985 a. 29 ;198'Z a. 38 s . 136; 1987 a .. 332 s . 64 ; 1987 a, 398, 403 ; 1989 a 31,
56, 212, 336 ; 1991 a 287 ; 1993 a 1 6, 326, 389, 48 1 .

The maximum amount subject to assignment to collect an anew age is 50% of the
supp ort curren tly due. .' A 25% wage assignment for current sup port limits an assign-
ment for arrearages to an additional 12 .5% of wages . Marriage of Schnetzer v .
Schnetzer, 1'14 W (2d) 458,497 NW (2d) 772 (Ct App . . 1993)
Mand atory wage assignment provisions of this section are constitutional. 68 Atty.

Gen.. 106 _

767.266 Revocation of nontestamentary disposi-
tion provision in marital property agreement. Unless the
judgment, provides otherwise, a judgment of annulment, divorce
or' legal separation revokes a provision in a marital property agree-
merit under, s °766' ..58 which provides that, upon the death of either
spouse; any of either or both spouses' property, including after-
acquired property,' passes without probate to a designated person,
trust or ot her entity' by nontestamentary disposition ..

)Hi s tory: 1991 a. 301
NOTE: 1991Wis . 301,whic h affected this section , contain s extens ive leg-

islative council note s.

` 767 .267 Account, transfers, (1) If'thecouztor'thef'am-
ilycourt commissioner determines that income withholding under
s.. '767 .265 is inapplicable, ineffective of insufficient to ensure
payment under an,oider of stipulation specified in s, 767 265 (1),
the court or family court commissioner may require the payer to
identify or establish, a deposit account, owned in whole or in part
by the payer, that allows for periodic transfers of'funds and to file
with the financial institution at which the account' is located an
authorization for transfer from the account to the clerk of court .
The authorization shall be provided on a standard form approved
by the court and shall specify the frequency and the amount of
transfer-;'sufficient to meet the payer's obligation under the order
or stipulation, as required by the court or family court commis-
sioner, .The authorization shall include the payer's consent for the
financial institution or an officer, employe or agent of'the financial
institution to disclose information to the court, family court com-

767.27 Disclosure of assets required . (1) In any
action affecting the family, except an action to affirm marriage
under s, 767 .02 (1) (a), the court shall require each party to furnish,
on such standard forms as the court may require, full disclosure of
all assets owned in full or in part by either pa rty separately or by
the parties jointly . Such disclosure may be made by each party
individually or by the parties jointly Assets required to be dis-
closed shall include, but shall not be limited to, real estate, savings
accounts, stocks and bonds ; mortgages and notes, life insurance,
interest in, a partnership, limited liability company or corporation,
tangible personal p'ropetty, income from employment, future
interests whether- vested 01 ' nonvested, and any vi;vi financial
interest or; source. The court shall also require each party to fur-
nish, on the, same standard fbFm, information pertaining to all
debts and liabilities of the parries . The form used shall contain a
statement in conspicuous print that complete disclosure of assets
and debts is ;required by law and deliberate failure to provide com-
plete disclosure constitutes perjury. The court may on its own ini-
tiative and shall at the request of either party require the parties to
furnish copies of all statee and federal income tax returns filed by
them for the past 2 years, and may require copies of such returns
for prior years;,

(1m) In any action affecting the family which involves a
minor child, the court shall require, in addition to the disclosure
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missioner or clerk of court regarding the account for which the
payer'- has executedd the authorization for-xransf8r .
NOTE : Sub. (1 ) i s am ended eff. 1-1-96 by 1993 Wi s.. A ct 481 to read :.
(1) If the courtor the family court commissioner determines that income with-

holding under s.767 265 i s inapplicable, in effective or insufficient toen s ure pay-
ment underan o rder- or stipulation specified in s,. 767. 265 (1), of t hat incom e
withholding under- s . 767.25 (4m) (c) or 767.51 (3m) ( c) is inapplicable, ineffective
or- insufficient to ensu re payme nt of a child's h ealth care expenses, includingpay-
m e nt of health ins u rance p re miums, o r der ed und e r s. . 767,25 (4m) of 767. 51
(3m), the court or- family court commiss ioner may require th epayer to identify
or ' establish a de pos it account, owned in whole or, in part by thepayer; that allow s
for, periodic transfers of funds and to file with th e financial i n stitution at w hic h
the account is located an authorization fo r tr ansfer from the account to th e clerk
of court The authorization shall be provided on a standard fo rm app roved by
the court and shall specify the fr equ e ncy and the amount of tran sfer, sufficient
to meet the paye e's obligation under ' the ord eror stipulation, as required by the
court o r, family court commissioner: The authorization shall inc lude th epayer 's

'con sent for, the financial in stitution or ' an officer ; employe or, agent of th e finan-
cial institution to disclose info rmation to the court, family court commissioner'
or, cl erk of court regarding th e account for which th e payer has executed the
authorization for transfer.

(2) A financial institution that receives an authorization for
transfer under sub . .. (1) shall transfer the amounts as specified in
the authorization or, shall transfer the amount available for transfer
if at a time of transfer that amount is less than the amount specified
in the authorization. Thee financial institution may accomplish the
transfer- by any lawful means, including payment by check, sub-
ject to thee terms of the .account.. The financial institution may
deduct from the payer's account for each transfer its usual fee forr
such fund transfers:. Ifthe account is closed or if no funds are
available at a time of transfer, the financial institution shall notify
the clerk of court within 10 dayss after the date on which the funds
should have been transferred

(3) An authorization for transfer under sub .. (1) has priority
over any other authorization for transfer and over an assignment,
garnishment or similar legal process under state law or the laws
of another state .. .

(4) An authorization for transfer under sub . (1) may not be
revoked except by court order .

(5) A financial institution or an officer, employe or agent of a
financiall institution may disclose information to the court, family
court commissioner or clerk of court concerning an account for
which a payer has executed an authorization for transfer under
sub, ( 1 ) .

(6) No financial institution or officer, employe or agent of 'a
financial institution is liable to an account owner for' any sum
transferred, or for any information disclosed, in compliance with
this section. .

History : 1993 a 481 ..
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under sub. . (1), that each party furnish the court with information
regarding the types and costs of any health insurance policies or
plans which at e offered through each party's employer of other
organization . This disclosure shall include a copy of any health
care policy or plan which names the child as a beneficiary at the
time that the di sclosure is filed under sub . . (2) .

(2) Except as provided in sub . (2m), disclosure forms required
under this section shall be filed within 90 days after the service of
summons or, the filingg of a ,j oint petition or at such other time as
ordered by the court or family court commissioner . Information
contained on such forms shall be updated on the record to the date_
of hearing .

(2m) In every action in which the court has ordered a party to
pay child support under , s. . 767 , 25 of 767 . 5 . 1 . or family support
under s 767 . . 26 .1 and the circumstances specified ins . . 767 .075 (1)
apply, the court shall require the party who is ordered to pay the
support to annually furnish the disclosure form required under this
section and may require that party to annually furnish a copy of
his or her most recently fi led state and federal income tax returns
to the designee under s.' 59 .07 (97) for- the county in which the
order , was entered . In any action in which the court has ordered
a party to pay child support under s . 96725 or 767 . 51 or, family
support under s . 767 . 261, the court may require the party who is
ordered to pay the support to annually furnish the disclosure form
required under this section and a copy of ' his or her most recently
filed state and federal income tax returns to the party for whom the
support has been awarded . A party who fails to furnish the infor-
mation as required by the court under this subsection may be pro-
ceeded against for contempt of court under ch . 785 .

(3) (a) Except as provided in par. (b), information disclosed
under this section shall be confidential and may not be made avail-
able to any person for any purpose other than the adjudication,
appeal, modification or enforcement of judgment of an action
affecting the family of the disclosing parties.,

(b) The clerk of circuit court shall provide information from
court records to the department of health and social services under ,
s 59395(7)

(4) Failure by either party timely to file a complete disclosu r e
statement as required by this section shall authorize the court to
accept as accurate any information provided in the statement of
the other' party or obtained under s : 46,25 (2m) by the department
of health and social services of the county child and spousal sup-
port agency.

(5) If any party deliberately ox negligently fails to disclose
information required by sub .. (1) and in consequence thereof any
asset or, assets with a fair market value of $500 or more is omitted
fr om the final distribution of property, the patty aggrieved by such
nondisclosure may:y at any time petition the court granting the
annulment, divorce or legal separation to declare the creation of
a constructive trust as to all undisclosed assets, for the benefit of'
the parties and their minor or dependent children, i f any, with the
patty in whose name the assets are held declared the constructive
trustee, said trust to include such terms and conditions as the court
may determine . The court shall grant the petition upon a finding
of a failure to disclose such ` assets as required under ' sub (1) . "

History: 1971c. 105 ; 1979c. 32 §s . 50,92(4) ; 1979 c. '196;19179C. 352 s 39; Stars .
1979 s . 767 27 ; 1985 a: 29 1987 a 413 ; 1993 a. 112, 481

` 767.275 Disposition of assets prior to action. In any
action affecting the family, except an action to affirm marriage
under' s . 767,02 (1) (a), any asset with a fair market value of $500
or more which would be considered part of'' the estate of either or
both of ' the parties if owned by either or both of them at the time
of the action, but which was transferred for inadequate considera-
tion; wasted, given away or otherwise unaccounted fox by one of
the' paities within one year prior to the filing of ' the petition or the
length of the marriage; whichever is shorter, shall be rebuttably
presumed to be part of the estate for the purposes of § .. 767 . 255 and
shall be subject to the disclosure requirement of s . 767.27 . Trans-
ferswhich resulted in an exchange of assets of ' substantially equiv-

767 .29 Maintenance, child support and family sup-
port payments, clerk of court, family court commis-
sioner, fees and compensat ion . (1) All orders orjudgments
providing for temporary or permanent maintenance, child support
or family support payments shall direct the payment of all such
sums to the clerk of'the court for the use of the person for whom
the same has been awarded A patty securing an order for tempo-
racy maintenance, child support or family support payments shall
forthwith file the order, together with all pleadings in the action,
with the clerk of the court . Except as provided in sub . . (1m), the
clerk shall disburse the money so received under the judgment or
order within 15 days and take receipts thexefor,,unless the clerk is
unable to disburse the moneys because they were paid by check
or other draft drawn upon an account containing insufficient
funds. All moneys received or disbursed under this . section shall
be entered in a record kept by the clerk, which shall be open to
inspection by the department of health and social services forthe
administration of the child and spousal support and establishment
of paternity program under- s . 46 25, the parties to the action and
their attorneys, and the family court commissioner . If the mainte-
nance, child support or family support payments adjudged or
ordered to be paid shall not be paid to the clerk at the time provided
in the judgment or order, the clerk or the family court commis-
sioner, of the county shall take such proceedings as either of them
deems 'advisable to secure the payment of thee sum- including
enforcement by contempt proceedings under' ch 785 or by other
means Copies of any order issued to compel the payment: shall
be mailed to counsel who represented each party when the mainte-
nance, child support or family support payments were awarded, .
In case,any fees of officers in any of'the proceedings, including the
compensation of the family court commissioner at the rate of $50
per day unless the commissioner is on a salaried basis, is not col-
lected from the person proceeded against, the fees shall be paid out
of'the county treasury upon the order-of the presiding judge and
the certificate of the clerk of'the court. .

(1 M) Notwithstanding ss, 767 .25 (6), 767 261 and 267 .51
(5p), if'-the clerk of court receives support or maintenance money
that exceeds the amount due in the month in which it is received
and that the clerk determines is for support or maintenance due in
a succeeding month, the clerk may hold the amount of` over-
payment that . does not exceed the amount due in the next month
for disbursement in the next month if'any of'thefollowing applies :

(a) The payee or the payer requests that the overpayment be
held until thee month when it is due ..

(b); The court or, the family court commissioner has ordered
that overpayments of child support, familyy support or mainte-
nance that do not exceed the amount of support on maintenance
due in the next month may be held for disbursement in the next
month

(c) The party entitled to the support or maintenance moneyy has
applied for or, is receiving aid to families with dependent children
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alent value need not be specifically disclosed where such assets
are otherwise identified in the statement of net worth .

History : 1 977 c 1 05;. 1 9'79 c . 32,ss 5 0, 92 (4); 1979 c 352 s 39; St ats, 1979 s
767275

767 .28. Maintenance, legal custody and support
when divorce or separation denied . In a'judgment in an
action for divorce or legal separation, although such divorce or
legall separation is denied,, the court may make such order for the
legal custody of and periods, of physical placement with any of the
minor children and for the maintenance of either spouse and sup-
port of such children by eitherr spouse out o f property or income,
as the nature of the case may render just and reasonable . . If the
court orders child support under this section, the court shall deter-
mine the child support payments in a manner consistent with s .
767 ..25, regardless of the fact that the court has not entered a judg-
ment of divorce or legal separation .

History : 1971 c. 220 ; 1 979 c 32 s. 50 ; Stats, 1 919 s 76'7.28; 1 987 a. 3 55 ; 1 993
a 4 8 1 .
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income and the facts supporting a reasonable basis on which the
payer's current income was determined . Not later than 60 days
after .filing the affidavit, the payee shall serve the affidavit on the
payer in the manner provided in s . 801 ..11(1) (a) or (b) or by send-
ing,the affidavit by registered or certified mail to the last-known
address of the payer„ After the payee files a proof of service on the
payer, the court shall sendd a notice to the payer by regular, regis-
tered or certified mail to the payer's last-known address . . The
notice shall provide that, unless the payer requests a hearing to dis-
pute the arieacage or the amount of the at reacage not later than 20
days after: the date of the notice, the court or family court commis-
sionet may enter an order against the payer in the amount stated
in the affidavit and may provide notice of assignment under s .
767 . .265 .. The notice shall include the mailing address to which the
request for hearing must be mailed or delivered in or'der' to sched-
ule a hearing under sub. (2)..

(2) If the payer makes a timely request for a hearing, the court
or' family court commissioner shall hold a hearing on the issue of
the .amount of the arYearage, ifany . . Ifthe court or family court
commissioner determines after hearing that an arrearage exists,
the court or family court commissioner shall enter an order estab-
lishng an an-eat-age in the amount determined by the court or fam-
ily courtt commissioner' and may send notice of assignment under
s . 767 . :265 . .

(3) If'the court or family court commissioner sends the notice
under sub . . (1) and the payer fails to make a timely request for- a
hearing, the court or family court commissioner, if the affidavit
demonstrates to the satisfaction of the court or' family court com-
missioner that an aneacage exists, shall enter an order establishing
an acrearage in the amount determined by the court or family court
commissioner and may send notice of assignment under s .
767 ..265 . . The courtt or family court commissioner shall send the
order to the payer's last-known address and shall inform the payer
whether an assignment is in effect and that the paves may, within
a 10-dayy period, by motion request a hearing on the issue of
whether' the order should be vacated or the assignment should be
withdrawn .

(4) An assignment under- sub . . (2) or (3) shall replace any
assignment in effect for- the order or stipulation on which the
acrearage is based An assignment under sub; (2) or (3) shall be
for an amount sufficient to ensure payment under the order or stip-,
ulation on which the acrearage is based and to pay the aneacage
determined under sub, (2) or' (3), together with any ariew ages due
before the proceeding under thiss section, at a periodic rate not to
exceed 50% of the amount of support due under the order or stipu-
lation on which the acrearage determined under sub, . (2) or (3) is
based, except that the total amount withheld under thee assignment
may not leave the payer at an income below the poverty line estab-
lished under 42 USC 9902 (2)..

(5) The determination of an atrearage underr this section may
be enforced under s .. 767 30 or 767 . .305 . .

(6) _ Section 814,025 applies to the filing of an affidavit under
this section..

Hi stor y : 1993 a 481 .

767.295 Work experience and job training orders
and child support orders in certain cases . (1) In this sec-
tion, "Custodial patent" means 2 :î.BTPnt who lives with his of- her'
child for, substantial periods of time .

(2) (a) In an action for modification of 'a child support order
under s . 767 . .32, an action in which an order for child support is
required under s . 767 25 (1) or 767 .51 (3) or a contempt of court
proceeding to enforce a child support or family support order in
a county that contracts under s 46,253 (2), the court may order a
parent who lives in .that county and who is not a custodial parent
to register for a work experience and job training program under
s . . 46,253, ifall of the following conditions are met :

1 The parent is able to work full time..
2.. The parent works, on average, less than 32 hours per week,

and is not participating in an employment or training program

and there is an assignment to the state under s . 49.19 (4) (h) 1 , bb
of the party's right to the support or maintenancee money..

(d) The clerk determines that the overpayment should be held
until the month when it is due

(2) If`any party entitled to maintenance payments or support
money, or both, is receiving public assistance under ch . 49, the
party may assign the party's right thereto to the county department
under s 46,215, 46.22 or 46 23 granting suchh assistance . Such
assignment shall be approved by order of the court granting the
maintenance payments or support money, and may be terminated
in like manner ; except that it shall not be terminated in cases where
there is, any delinquency in the amount of maintenance payments
and suport money previously ordered or adjudged to be paid to
the assignee without the written consent of ' the assignee or upon
notice to the assignee and hearing, When an assignment of' main-
tenance payments or suppo rt money, or both, has been approved
by the order, the assignee shall be deemed a real party in interest
within s . 803 01 but solely for the purpose of' secuci ng payment of
unpaid maintenance payments or support money adjudged or
ordered to be paid, by participating in proceedings to secure the
payment thereof'. Notwithstanding assignment under this subsec-
tion, and without further ' order of the court, the clerk of court, upon
receiving notice ' that a party or a minor child of the parties is
receiving aid under s • 4919,,shall forward all support assigned
under s.: 49 : 19 (4) (h) l ,., or 49 „ 45 . (19) to the depa rtment

(3) ' If maintenance payments or support money, or both, is
ordered to be paid for the benefit of any person, who is committed
by couitoider to an institution or is in confinement, or whose legal
custody is vested by court order under ch . 48 in an agency, depart-
ment or, rrelative, the court or' family court commissioner may
order such maintenance payments or support money to be paid to
the relative or! agency, institution, welfare department or other
entity having the legal or actual custody of ' said person, and to be
used for the - lattet's care and maintenance, without the appoint-
ment of a guardian under ch . 880 :

(4) If an older- oc ; judgment providing fOr the support of' one or
more children not receiving aid under s :49 19 includes support for
a minor who is the beneficiary of aid under s . 49 : 19, any support
payment made under the order or judgment is assigned to the state
under s ; 49 : 19 '(4) (h) i .1 b : in the amount that is the proportionate
share of' tfie minor receiving aid under s . 49 . . 19, except as other-
wise ordered by the court on the motion of'a party

History : 1971 c 41 s .. 12; Sup. Ct. Order, 67 W ( 2d) 585, 7'75 (1975); 1975 c. 82,
200 ; 1975 c . 401 . x 4 ; 19' 77 a 105 s . 59; 1977 c. 271,418,447 ;. 1979 c 32 ss . 50; 92
(4); 1979 c , 257 s. . 17 ; Stars 1979 s 76'129 ; 1981 c 20 s. 2202 (20) (m); 1983 a. 27,
302 ; 1985 a 29,176 ; 1991 a , 39 ; 1993 a 481 ,

Public welfare agency is entitled to collect unpaid alimony and support money
which had accumulated prior, to the effective date of assignment under (2) and prior
to assignor's receipt of welfare assistance . Schiavo v. Schiavo, 71 W (2d) 136, 237
NW (2d) 702:

Defense of lashes is not available in an action or proceeding brought to secure
enforcement of a child-support order in a divorce action . Paterson v, Pate son, 73 W
(2d), 150, 242 NW (2d) 907

See note to 785 03, stung In , ce Ivlazxiage of Biel v Biel, 130 W (2d) 335,387 NW
(2d) 295 (Ct App 1986)
Sub . (1) specifically authorizes family court commissioner to initiate contempt

action to enforce child support orders pursuant to 785 .06 . State ex rel . Stedman v.
Rohner, 149 W ,(2d) 146, 438 NW (2d) 585 (1989). .

Commissioner acts in public interest, notas private advocate, when bringing reme-
dial contempt proceeding to enforce existing order or judgment under, (1) 76 Atty.
Gen 21 .

767.293 Affidavit for certain arrearages . (1) If an
order for child support under this chapter or s . 948,22 (7), an order
for' family support under this chapter ' or a stipulation app r oved by
the court or, the family court commissioner for child support under
this chapter requires a payer to pay child or family suppo rt in an
amount that is ' expressed as a percentage of 'parental income, the
payee, including the state or its designee under s .. 59 .07 (97) if ' the
state is a real party in interest under s . 767 , 075 (1), may establish
an anearage by filing an affidavit in the action in which the order
for the payment of support was entered or the stipulation for sup-
port was approved : The affidavit shall state the amount of the
atxearage and the facts supporting a reasonable basis on which the
airearage was determined and may state the payer's current
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which meets guidelines established by thee department of health
and social services .

3 . The parent's actual weekly gross income averages less than
40 times the federal minimum hourly wage under 29 USC 206 (a)
(1) or the parent is earning less than the parent has the ability to
earn, as determined by the court. .

(b) Under this subsection, the parent is presumed to be able to
work fall time .. The parent has the burden of proving that he or she
is not able to work full time :

(c) If' the court enters an order under par .. (a), it shall order the
parent to pay child support equal 'to the amount determined by
applying the percentage standard established under s , 46 25 (9) to
the income; a person would earn by working 40 hours per, week for
the federal minimum hourly wage under' 29 USC 206 (a) (1) or
equal to the amount of child support that the parent was ordered
to pay in the most recent determinati on of support under this chap-
ter: The child support obligation orde red under this paragraph
continues until the parent makes timely payment in full ' for '3 con-
secutive months or until the person participates in the prog ram
under s 46.. 253 for 16 weeks, whichever comes first : The court
shall provide in its order that the parent must make child support
payments calculated under s: 767 .25 (1j) or (1m) or 767.51 (4m)
or (5) after ' the obligation to make payments ordered under this
paragraph ceases

History: 1987 a 413; 1993 a 16; 481 .

767.30 Enforcement of payments ordered. (1) If' the
court order 's any payment for support under s . 48 355 (2) (b) 4 ,
48 :357 (5m ) ox 48,363 (2), support or maintenance under s ..
767 , 08, child support, family support or maintenance under s .
767 .. 23, : . ch ild support under s .. 767.25, maintenance under s ..
767 26, family support under s . 767 261, attorney fees under s .
767 262, paternity obligations under s .. 767 51, support anearages
under s 767 . 293 or ;child or spousal support under s . 948 . 22 (7),
the court may provide that any payment be paid in the amounts and
at the times as it considers expedient .

(2) The court may impose liability for any payment listed
under sub . (1) as a charge upon any specific real estate of ' the party
liable or may-require that party to give sufficient security for' pay-
ment, Howeuei, no suchh charge upon real estate may become
effectual until the order or judgment imposing liability or a certi-
fi ed copy of it is recorded in thee office of the register of deeds in
the county in which the real estate is situated

(3) If the partyy fails to pay a payment ordered under sub (1)
or to give securi ty under sub . . (2), the court may by any approp riate
remedy enforce the judgment, or the order as if' it were a final judg-
ment including any past due payment and inte r est . Appropri ate
remedies include but are hot limited to :

(a) Execution of the order or judgment .
(b) Contempt of court under ch '. 785.
(c) Money judgment for past due payments,
(d) Satisfaction under s 81 1,23 of any property attached under

ch . 811 .
(e) Garnishment under ch 812 . .

History : l9 ' 11. c 220;1975c .401 s,;4;,1977c .. 105; 19'79 c32 ss . 30, 92 (4) ;19'79
c 196, 221 ;. 19'79 c 257 s . 17 ; 1979 c 355 ; Stars 1979 s. 767, 30; 1983 a . 27 ; 1985
a 29; 1987 a, 332 s 64; ' ]993 a 481 . `
:, cou s ju s fi,Sed in requiring the creation o. ' a uust fo secure the payment of ,up-

port money where the husband has a record of failing to obey prior court orders .
Foregget, v , Foregger, 48 W (2d) 512, 180 NW (2d) 578

See note to '767. 25, citing State ex rel „ v Reible, 91 W (2d) 394, 283NW (2d) 42'7
(Cr. App 1979) ''

Court had power to order father to look for additional or alternative employment
or he held in contempt Proper contempt p TOCeduies discussed . Marriage of' Dennis,
117 . W (2d) 249, 344 NW (2d) 128 (1984,)

767.305 ''Enforcement; contempt proceedings . In all
cases where a _party has incuii'ed `a financial obligation under s ..
48.35,5 (2) (b) 4 : , ` 48 . 357 (5m), 48 363 (2), 767 . . 23, 76725,
767 . . 255 ; :767. 26, 767.: 261, 767 : 262 or, 767 . . 2933 and has failed
with in a reasonable time or- as ordered by the court to satisfy such
obligation, and where the wage assignment proceeding under s ..

93-94 Wis.. Stats. 4388

767 .265 and the account transfer under s . 767,267 are inapplica-
ble, impractical or unfeasible,, the court may on its own initiative,
and shall on the application of'the receiving party, issue an order
requiring the payer to show cause at some reasonable time therein
specified why he or she should not be punished for such miscon-
duct as provided in ch . 785,

His tory: 1977c 105;19'79 c 32 ss, 50,92(4); 1979c 196 ; 1979c '257s 17 ; Stars .
1979 s 767.305; 1993 a 481

Contempt is appropriate means to enforce child support arrears after child has
reached majority, Marriage of Gr iffin v. Reeve, 141 W (2d) 699,416 NW (2d) 612
(1987) .

767.31 . Trustee may be appointed . The court may
appoint a trustee, when deemed expedient, to receive any pay-
ments ordered, to invest and pay over the income f'or' the mainte-
nance of'the spouse entitled thereto or the support and education
of`any of the minor children, or to pay over the principal sum in
such proportions and at such times as the court directs . The trustee
shall give such bond, with such sureties as the court requires, for
the faithful performance of his or her trust .

History: 1971 c,220; 1979 c. 32 s 50 ; 1979 c . 196; Stars . 1979 s 767 31 :

767 .32 Revision of certain judgments . (1) (a) After
a,judgment or order providing for child support under this chapter
or s. 48 355 (2) (b) 4,,48,357 (3m), 48 .363 (2) or 948 .22 (7), main-
tenance payments under s . 767 .26 or family support payments
under this chapter,' or for the appointment of trustees under s ..
767 :.31, the court may, from time to time, on the petition, motion
of order to show cause of'either of'the parties, or upon the petition,
motion or order to show cause of the department of health and
social services, a county department under: s.. 46 . .215, 46 22 or
46.23 or a child support program designee under s . 59 07 (97) if
an assignment has been made under s. 49 .19 (4) (h) or 49 .45 ( 19)
or ifeither party or their minor children receive aid under ch . 49,
andd upon notice to the family court commissioner, revise and alter
such judgmentt or order respecting the amount of such mainte-
nance or child support and the payment thereof', and also respect-
ing the appropriation and payment of'the principal and income of
the property so held in trust, and may make any judgment or order
respecting any o#'the matters that such court might have made in
the original action,, except that a judgment or order that waives
maintenance. payments for either party shall not thereafter be
revised or altered in that respect nor . shall the provisions of a,judg-
ment or'order with respect to final division of property be subject
to'revision or modification ., A revision, under this section, of a
judgment or order with respect to an amount of child or family
supportt may be made only upon a finding of a substantial change
in circumstances. In any action under this section to revise a judg-
ment or order with respect to maintenance payments, a substantial
change in the cost of'Tiving by either party or as measured by the
federal bureau of labor statistics may be sufficient to justify a revi-
sion of judgment or order with respect to the amount of mainte-
nance, except that a change in an obligor's cost of living is not in
itself sufficient if' payments are expressed as a percentage of
income

(b) In any action under this section to revise a judgment or
order with respect to an amount of child support, any of the follow-
ing shall constitute a rebuttable presumption of a substantial
change in circumstances sufficient to,justify a revision of the judg-
ment p_r order.

1„ Commencement of receipt of aid to families with depen-
dent children under' s . 49 .19 by either' parent since the entry of the
last child support order, including a revision of a child support
order under this section

2 . . Unless the amount of child support is expressed in the,judg-
menf or order as a percentage of parental income, the expiration
of 33 months after the date of'the entry of the last child support
order, including a revision of a child support order under this sec-
tion .

4:. A difference between the amount of child support ordered
by the court to be paid by the payer and the amount that the payer
would have been required to pay based on the percentage standard
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established by the department of health and social services under
s . 46,25 (9) if the court did not use the percentage standard in
determining the child support payments and did not providee the
information required under s,,46,10 (14) (d), 767,25 (In) or
76751 (5d), whichever is appropriate :

(c) In any action under this section to revise a ,judgment or
order with respect, to an amount of child support, any of the follow-
ing may constitute a substantial change of` circnmstances suffi-
cient . to ,justify revision of the judgment or order :

1 . Unless the amount of ' chld support is expressed in the judg-
ment or order as a percentage of parental income, a change in the
payer's income, evidenced by information received by the depart-
ment of health and social services, or the county child and spousal
support agency, under s 46.25 (2m) or by other information; from
the payer's income determined by the court in its most recent judg-
ment or older for- child support,pport, including a revision of a child sup-
port order under this section

2 . A change in the needs of the child .,
3 . A change in the payer's earning capacity,
4, Any other factor that the court determines is relevant .

(1 m) In an action under sub . (1) to Yevise a ,judgment or order
with respect tochild support,, maintenance payments or family
support payments, the court may not revise the amount of child
support, maintenance payments or family support payments due,
or an amonnt of ' atrearages in child support, maintenance pay-
ments or family support payments that has accrued, prior to the
date that notice of' the action is given to the respondent, except to
collect previous eii-ors in calculations

(1 r) In an action under sub.. (1) to revise a , judgment or order
with respect to child support or family support, the court may not
grant credit to the payer against support due prior to the date on
which the action is commenced for . payments made by the payer
on behalf' of the child other than payments made to the clerk of
court, under s. 767 265 or 767 . 29 or as otherwise ordered by the
court,

(2) Except as provided in sub (2m) ar (2r), if' the court revises
a ,judgment or , order with respect to child support payments, it shall
do so by using the percentage standard established by the depart-
ment of health and social services under s . . 46 25 ( 9) ..

(2m) Uponn request by a party, the court may modify the
amount of' revised child support payments determined under sub .
(2) if; after consider i ng the factors listed in s767,25 (lm) or
767 51 (5), as appropriate, the court finds, by the greater we ight
of the credible evidence, that the usee of the percentage : standard
is unfair to the child or to any of the parties :

(2r) If' CHecourtrevisesajudgmentorordezprovidingforbhild
support that was entered under- s,. 48 355 (2) (b) 4, 48 :357 (5m)
or 48 . 363 (2) the court shall determine child support in the man-
ner provided in s ., 46. 10 (14)

(2s) In an action under sub.: (1), the court may not approve a
stipulation for the revision of a ,judgment or order with respect to
an amount of child support or family support unless the stipulation
provides for payment of an amount ofchild support or family sup-
poitthat is determined in the manner required under s 46 . 10 (14) ,
767 25 or 767,.5l,whichever is appropr i ate .

(2w) A revision or a judgment ot,otderwitn respect to child
support, family support or maintenance payments has the effect of
modifying the original judgment or order with respect to such pay-
ments to. theextent ofthe revision from the date on which the order
revising such payments is effective. The, child support, family
support or maintenance payments modified by the order for revi-
sion shall' tease to accrue under the oii gin 4l` judgment or order
from the date on which the order revising such payments is effec=
tive

(3) After- a final judgment requiring maintenance payments
has been rendered and the payee has remarried, the court shall, on
application of the payer with notice to the payee and upon proof
of iemaiYiage, vacate the order requiring such payments .
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(4) In any case in which the state is a real party in interest
under s .` 767 . 075, the department of health and social services
shall review the support obligation per i odically and whenever cir-
cumstances so warrant, petition the court for revision of ' the judg-
ment of order with respect to the support obligation

(5) A summons or petition, motion or order to show cause
under' this section shall include notification of' the availability of
information under s . 767 081 (2) .

History: 19 7 1 c 220; - 1977 c . 105 ss , 38, 48, 49; 1977 c . 418 ; 1979 ' c 32 ss 50,
92(4); Stars' 1979 s. 767 32; 1981 c. 209. 2202 (20) (m); 1981 c . 314s . 146 ; 1983
a 27;1985a 176 ;1987a. 27,355,413 ;1989a 212 ;1991a 39;1993a . 16,481,491

The fact that a child needs more support at 6 than at 2 is sufficient to justify an
increase in payments if the father is able to make them Klipstein v, Klipstein, 47 W
(2d) 314,177 NW (2d) 57 .

Even though the mother took the children out of the state without court approval
or letting the father know where he 'cauld visit them, the court may not suspend pay-
mentof a support allowance without a hearing as to the effect on the children Krause
v . Krause, 58 W (2d) 499, 206 NW (2d) 589 ..

Even assuming the parties' agreement as to child support gave rise to contractual
obligations, these obligations remained subject to modification by the court under
this section . Vaccaro v Vaccaco, 67 W (2d) 477, 227 NW (2d) 62 .

While adivorced parry owes no duty of' sexual fidelity to the former spouse, cohab-
itation by the party can be acknowledged as a change of circumstances affecting the
for mer spouse's responsibility to provide alimony, with the manner and extent of the
cohabitation and surrounding circumstances robe considered in determining whether
such alimony payments should be modified :'Taake v. Taake, 70 :W'(2d)115,115,233NW
(2d) 449 .

Child support provision reducing payments proportionately as each of several
minor children attains majority is not against public policy Seversonv Severson,71
W (2d) 382,238 NW (2d) 116 .

Trial court abused discretion in denying fo r mer husband's motion to terminate ali-
mony, where court failed to considerr former wife's increased estate as result of inheii-
tance . Lemur v L,emm, 72 W (2d) 457, 241 NW (2d) 593 .

Judgment's prohibition against modification of amount or term of limited mainte-
nance violated this section Dixon v Dixon, 10 '1 W (2d) 492, 319 NW (2d) 846
(1982)

See note to 767 24, citing In re Muiiage of Groh v Groh, HOW (2d) 117, 32'7 NW
(12a) 655 (1983)

See note to '767 26, citing Van Gordec v. Van Gorder,110 W (2d) 188, 32'1 NW (2d)
674(1983) ,

Criteriaf'oi change of custody discussed InreMaziiageofMillikinv , Millikin,115
W (2d) 16, 339 NW (24) ` 573 (1983) : .
Where stipulation required maintenance payments during wife's lifetime, husband

was estopped from requesting termination of payments under (3) whenn wife remar-
t ied Marriage of Rintelman v Rintelman,118 W (2d) 587, 348 NW (2d) 498 (1984)

Court may revise judgment incorporating stipulation regarding limited mainte-
nance if peupon to revise is filed before expiration of maintenance obligation Fobes
v . Fobes, 124 W (2d) 72,368 NW (2d) 643 (1985).

Petition for revision filed 20 days after receipt of final scheduled maintenance pay-
ment was properly dismissed as untimely In re Marriage of Lippstreu v. Lippstreu,
125 W (2d)' 415, 373 NW (2d) 53 (Ct App 1985) .

"Millikin standard" did not apply to transfer of physical placement of child under
existing joint custody arrangement. In re Marriage of Abel v Johnson, 135 W (2d)
219, 400 NW (2d) 22 (Ct App . 1986)

State family court may modify payor spouse's support obligation following pay-
or's discharge in bankruptcy. In re Marriage of Eckert v Eckect, 144W(2dJ70,424
NW (2d) 759 (Ct App.. 1988)

Orders assigning health raze responsibility pursuant to 76 ' 125 (4m) tie subject to
revision under 767 32 Marriage of Kuchenbeckes' v Schultz, 151 W (2d) 868, 447
NW (2d) 80 (Ct App 19$9)

It is within trial court's discretion to apply WAC sec . HSS 80 percentage standards
to child support revision; if applied to remarried parent, gross income for purposes
of base must be computed as if remarried parent is still single . Trial court retains
discretion to adjust percentage calculation based on circumstances . In re Marriage
of Abitz v. Abitz, 155 W (2d) 161, 455 NW (2d) 609 (1990).

Sub (lm) applies prospectively only and azreazages accruing under support order
entered before August 1, 1987, may be modified, . reduced or eliminated; trial court
may grant credit against azxeat agss for expenditures made for child in manner other
than that prescribed in support order under some circumstances In re Marriage of
Schulz v. Ystad, 155 W, (2d) 574, 456 NW (2d ')- 312 (1990)

Remazxiage, though unlawful in Wiscons in and dissolved through annulment, is
sufficient to te.7U:n wkz mairtei ian cc u d 20) , :ry . . :..... that maintenance be ter-

minated f'ollowmg .remaziage is unconditional In re Marriage of Falk v Falk, 158
W (2d) 184,462 NW (2d) 547 '(Ct, App 1990) :

Discussign of factors required to find party estopped from seeking maintenance
revision In re 1vIariage of Nichols v ~ tic hols; 162. W (2d) 96, 469 NW (2d) 619

. . ,,(1991)
Divorce judgment provisions waiving maintenance take precedence over other

provisions arguably reserving or, awarding maintenance. In re Marriage of Tyson v
Tyson, 162W(2d) 551, 469 NW (2'd) 913 '(Ct App. 1991)

In determining income for maintenance revision, investment income form prop-
er ty awazded in equal property division may be inclu ded; interest payments to payee
spouse under division may not to be deducted In Re Marriage of Hommel v Hom-
mel, 162'W (2d) '182; 471 NW'(2d)1 (091)

Where, pursuant to Schultz, equitable credit for, direct expenditures for support in
a manner other-than included in the divorce order or judgment is justified, it may be
reimbursed as well as set-off againscan atrearage . Tn re Maziiage of Rummel v . Kar-
lin, 167 W (2d) 400,481 NW (2d) 695 (Ct , App 1992) ;.
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Lottery proceeds won after divorce may be considered a change in financial cir-
cumstances in determining whether change in maintenance is justified; maintenance
award is to assure recipient spouse a standard of living comparable to that enjoyed
prior to maziiage . In re Marriage of' Gerxiu v . Gerrits, 167 W (2d) 429,482 NW (2d)
134 (Cr App 1992)

Revision of'767. 24 allowing joint custody in cases where both parties did not agree
was not a "substantial change in circumstances" justifying change to joint custody .
Licary v. Licazy, - 168 W (2d) 686, 484 NW (2d) 371 (Ct App .. ]992) .

See note to 767. 25 citing In Marriage of Zimmerman v . Zimmerman, 169 W (2d)
516, 485 NW (2d) 294 (Ct App . . 1992). .

Even though incarceration results from intentional criminal conduct, it is a change
in circumstance under sub . . (1). In re Marriage of Vcecks v . Voecks, 171 W (2d) 184,
491 NW (2d) 107 (Ct. App . 1992) .

Where a payor spouse's termination of employment is voluntary, an order may be
based on the spouse 's earning capacity whether or not bad faith is shown . In re Maz-
iiage of Roberts v Roberts, 173 W (2d) 406,496 NW (2d) 210 (Ct . App .. 1992)..
A payor spouse should be allowed a fair choice of livelihood even though an

income reduction may result, but the spouse may be found to be shirking where the
choice is not reasonable in light of the payor's support obligation . Marriage of Van
Offeren v Van Offeren, 173 W (2d) 482,496 NW (2d ) 660 (Ct: App 1992)

Pac ties' sxtrajudicial agreement that child support payments be discontinued was
enforceable via the doctrine of equitable estoppel , Harms v Harms, 174 W (2d) 780,
498 NW (2d) 229 (1993) .

The date when a maintenance order is vacated under sub . (3) is a discretionary
determination based on the specific facts and equities of the case . . Hansen v. Hansen,
176 W (2d) 327, 500 NW (2d) 357 (Ct . App 1993),
• : In. the absence of a specific agreement that maintenance payments continue after
the payee's remarriage, the payor was not estopped from seeking termination upon
the payee's remarriage Jacobsonv Jacobson, 177W(2d)539 , 502NW(2d)869(Ct ,
App 1993) ,

An agreement that the husband would complete his education when the wife com-
pleted hers and the wife's increased income upon completion of her education were
both relevant to the husband's request for a change in support upon returning to grad-
uateschool full time Kelly v Hougham, 178 W (2d) 546, 504 NW (2d) 440 (Ct App ..
1993) .
Where a broadly worded settlement agreement required the payor to meet the chil-

dren's current and changing needs rather than to pay a set amount or percentage , a
change in the children's needs, although a change in circumstances , did not require
a modification of child support to impose percentage guidelines where the court
found those needs were being met .. Jacquazt v . Jacquaz t 183 W (2d) 3 '72 , S 15 NW (2d)
539 (Ct App . 1994) .

See also Wisconsin Administrative Code Citations published in the Wisconsin
Administrative Code for a list o4 ' citations to cases citing ch HSS 80, the percentage
standards developed by the Department of Health and Social Services

767.325 Revision of legal custody and physical
placement orders : Except for matters tinder ' s. 767 .327 or
767,329, the following provisions ace applicable to modifications
of legal custody and physical placement orders :

(1) SUBSTANTIAL MODIFICATIONS (a) Within 2 years after ini-
tialorder. Except as provided undersub . . (2) , a court may not mod-
ify any of thefollowing orders before 2 years after the initial order
is entered under s . 767 . . 24, unless a party seeking the modification,
upon petition , motion , or order to show cause shows by substantial
evidence that the modification is necessary because the current
custodial conditions are physically or emotionally harmful to the
best interest of`the child '

1 . . An order' of legal custody .
2, An order of physical" placement if the modification would

substantially alter the time a parentt may spend with hiss or her
child , .

(b) After 2-year period 1 Except as provided under' par. (a)
and sub. (2), upon petition, motion or orderr to show cause by a
party, a -court may modify an order of legal custody or an orderof
physical placement where the modificationn would substantially
alter the time a parent may spend with his or her child if' the court
finds au v. w.J .vuvvJu .~ .

a.. The modification is in the best interest of the child
b . There has been a substantial change of circumstances since

the entry of' the last order affecting legal custody or the last order
substantially affecting physical placement,

2 With respect to subd . 1 ; there is a rebuttable presumption
that : . : . .:

a: Continuing the current allocation of ' decision making under
a legal custody order , is in the best interest of the child.

b. Continuing the child's physical placement with the parent
with whom the child resides for the greater per iod of time is in the
best interest of the child
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3 :. A change in thee economic circumstances or marital status
of either party is not sufficient to meet the standards for modifica-
tion under subd . 1 :

(2) MODIFICATION OF SUBSTANTIALLY EQUAL PHYSICAL PLACE-
MENT ORDERS Notwithstanding sub , . (1) :

(a) If the parties have substantially equal periods of physical
placement pursuant to a court order and circumstances make it
impractical for the parties to continue to have substantially equal
physical placement, a court, upon petition, motion or order to
show cause by a party; may modify such an order-3f ' it is in the best
interest of' the child.

(b) In any case in which par (a) does not apply and in which
thepatties have substantially equal per i ods of physical placement
pursuant to a court order, a court, upon petition, motion or order
to show cause of a party, may modify such an order based on the
appropriate standard under sub . (1) . However, under sub .,. (1) (b)
2, there is a rebuttable presumption that having substantially equal
peri ods of physical placement is in the best interest of the child .

(3) MODIFICATION OF OTHER PHYSICAL PLACEMENT ORDERS

Except as provided under subs .. (1) and (2), upon petition, motion
or order to show cause by a par ty, a 'court may modify an order of
physical placement which does not substantiallyy alter the amount
of' time a parent mayy spend with his of her child f' the court finds
that the modification is in the best interest of the child.

(4) DENIAL OF PHYSICAL PLACEMENT Upon petition, motion or
order to show cause by a party or on its own motion, a court may
deny a parent's physical placement rights at any time if' it f inds that
the physical placement rights would endanger the child's physi-
cal, mental or emotional health -

(5) REASONS FOR MODIFICATION If either party opposes modi-
fication or termination of a legal custody or physical placement
order under this section the court shall state, in writing, its reasons
for the modification or termination .

(6) NOTICE. No court may enter' an order for modification
under this section until notice of the petition, motion or order to
show cause requesting modification has been given to the child's
parents, if they can be found; and to any relative or agency having
custody of' the child., (

7) TRANSFER TO DEPARTMENT The court may order' custody
transferred to the department of health ' and social services only if
that department agrees to accept custody

(8) PETITION, MOTION OR ORDER TO SHOW CAUSE , A petition,
motion or order to show cause under this sectionn shall include
notification of the availability of ' information unde r s . 767 081(2)

(9) APPLICABILITY; Notwithstanding 1987 Wisconsin Act 355,
section 73 ; as affected by 1987 Wisconsin Act 364,the parties may
agree to the adjudication of a modif ication of a legal custody or
physical placement order under this section in an action affecting
the family that is pending on May 3,A988 .

History : 1987 a. 355, 364. .
NOTE: 1987 Wis . Act 355, which created this section, contains explanatory

notes.
Sub .. (1) (a) prohibits change of custody solely to co r rect mother's unreasonable

interference with physical placement of the child with the father. Sub . (1) (a) provides
a two year truce period, Judicial intervention dur ing this periodd must be compelling .
Paternity of Stephanie RN. 174 W (2d) .745, 48$NW (2d) 235 (1993)

Section 167 325 does not limit a courts authority to hold aheaz ing or enter an order
during the two year "truce period" with the order effective on the conclusion of the
truce period Paternity of Bradford I B,1 S 1 W (2d)304, 510 NW (2d) 775 (Ct App .
1993)

. 767.327 Moving the child's residence within or
outside the state . (1) NOTICE TO OTHER PARENT (a) ° If the
court grants peri ods of physical placement to more than one par-
ent, it shall order, aparent with legal custody of and physical place-
ment rights to a child to provide not less than. 60 days written
notice to the otherr parent, with a copy to the court,, of his or her
intent to: .
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L: Establish his or her legal residence outside the state and
remove the child from this state for a period of ' time exceeding 90
consecutive days .

2. Establish his or her legal residence and remove the child,
within this state,, at a distance of 1 SO miles or more from the other
parent .

(b) The parent shall send the notice under par . (a) by certified
mail .,- The notice shall state the par 'ent's proposed action and that
the other parent may object within the time specified in sub . (2) .

(2), OBJECTION TO MOVE; MEDIATION Within 15 days after-
receiving the notice under sub (1), the other parent may send to
the parent, with a copy to the court, a wr itten notice of objection
to the' proposed action . . The court or family court commissioner
shall promptly refer the parents for mediation or, other family court
counseling services under s : 767 11 and may appoint a guardian
ad litem, Unless the parents agree to extend the time period, if'
mediation or, counseling services do not r esolve the dispute within
30 days after referral, the matter-' shall proceed under' subs.. (3) to
(5)

(3) STANDARDS FOR MODIFICATION IF MOVE CONTESTED (a) L . .
Except as provided under pat (b), if the parentproposing the move
has sole legal or joint legal custody of the child and the child
resides with that parent for' the greater period of' time, the parent
objectingg to the move may file a petition, motion or order to show
cause for modification of the legal custody or physical placement
order affecting the child The court may modify the legal custody
or physical placement order if the court finds all of ' the following:

a The modification is in the best interest of the child ,
b ; The move will result in a substantial change of circum-

stances since the entry of' the last order affecting legal custody or
the last order substantially affecting physical placement :.
' 2 .: With respect to subd . 1 ;

a There is a rebuttable presumption that continuing the cur-
rent allocation of decision making under a legal custody order or
continuing the child's physical placement with the parent with
whom the child resides for the greater period of time is in the best
interest of' the child,

b A change in the economic circumstances or mari tal status
of either party is not sufficient to meet the standards for modifica-
tion under that subdivision ,.

3.. Under this paragraph, the burden of proof ' is on the parent
objecting to the move

(b) 1 , If the parents have joint legal custody and have substan-
tially equall per i ods of physical placement with a child, either pat-
ent may file a petition, motion o rorder to show cause for modifica-
tion of the legal custody or physical placement order .. The court
may modify an order oflegal custody or physical placement if' the
court finds all°of' the following :

1 1%; a Circumstances make it impractical for ' the parties to con-
tinue to have substantially equal periods of physical placement .

`' b . The modification is in' the bestinterest of' the child .
2 Under this paragraph, the burden of proof' is on the parent

filing ,the petiti on, motion or order to show cause
GUARDIAN AD LITEM ; PROMPT HEARING.. After a petition,

motion o: order to show cause i s filed under sub.. (3) , the court
shall appoint a guardian ad litem and hold a hearing as soon as pos-
sible

(5) FACTORS tN covx'[' S DETERMINATION. In making its deter-
initiation under sub . (3), the court shall consider all of ' the follow-
ing factors`

(a) Whether the purpose of' the proposed action is reasonable , .
(b) The nature and extent of' the child's relationship with the

otherpatent and the disruption to that relationship which the pro-
>posedaction may cause

'' (c) The availabilityy of alternative arrangements to . f 'oster ' and
continue the child's relationship with and access to the other par-
ent, ,

(6) NOTICE REQUIRED FOR OTHER REMOVALS . (a) Unl ess the
parents agree otherwise, a parent with legall custody and physical
placement rights shall notify the other parent before removing the
child from his or her primary residence for a period of not less than
14 days .

(b) Notwithstanding par (a), if' notice is required under sub . .
(1), a parent shall comply with sub .. (1) :

(c) Except as provided in par'.. (b), subs. (1) to (5) do not apply
to a notice provided under par . (a) .

(7) APPLICABILITY Notwithstanding 1987 Wisconsin Act 355,
section 73, as affected by 1987 Wisconsin Act 364, the parties may
agree to the adjudication of a modification of 'a legal custody or
physical placement order under this section in an action affecting
the family that is pending on May 3, 1988 . .
History:1987 a 355, 364;'1991 a 32, 269
Discussion of application of (5) factors to determination of best interests of child .

ante Marriage of Kerkvliet v Kerkvliet, 166 W(2d) 9 .30, 480 NW (2d) 823 (Ct App
1992): .
Wisconsin's Child Removal Law Wis . Law June 1993 . .

767 .329 Revisions agreed to by stipulation. If after
an initial order is entered under s . . 767.24, the parties agree to a
modification in an order of physical placement or legal custody
and file a stipulation with the court that specifies the agreed upon
modification, the court shall incorporate the terms of the stipula-
tion into a revised order of physical placement or legal custody ..

History 1987 a 355.
Acceptance of stipulation is not mandatory; trial court is not prohibited from exam-

ining .bestinterests of the child In re Paternity of S A . 165 W (2d) 530, 4'78 NW (2d)
21 (Ct App. 1991)_

767.33 Annual adjustments in child support orde r,
(1) An order for child support under s . 767 23 or 767 25 may pro-
vide for an adjustment in the amount to be paid based on a change
in the obligor's income, as reported on the disclosure form under
s: 767 .27 (2m) or as disclosed to the department of health and
social services or county child and spousal support agency under
s 46, 25 (2m). The order may specify the date on which the annual
adjustment becomes effective .. No adjustment may be made
unless the order so provides and the party receiving payments
applies for ari adjustment as provided in sub (2). An adjustment
under this section may be made only once in any year

(#m) (a) Except as provided in par :, (b), this section applies
only to an order under s . 767,23 or 767 25 in which payment is
expressed as a fixed sum„ It does not apply to such an order in
which payment is expressed as a percentage of'paYental income . .

(b) If payment is expressed in an order under s . 767 .23 or
76715 in the alternative as the greater or lesser of either a percent-
age of parental income or a fixed sum, this section applies only to
the fixed sum alternative under the order :

(2) An adjustment under sub . . (1) may be made only if the party
receiving payments applies to the family court commissioner for-
the adjusemenf . If',tHe order specifies the date on which the annual
adjustment becomes effective, the application to the family court
commissioner must be made at least 20 days before the effective
date of the adjustment . . The family court commissioner, upon
application by the party receiving payments, shall send a notice by
certified mail to the last-known address of the obligor . The notice
shall be postmarked no later than 10 days after the date on which
the application was filed and shall inform the obligor that an
adjustment in payments will become effective on the date speci-
fied in the order or, if' no date is specified in the order, 10 days after
the date on which the notice is sent.. The obligor may, after receipt
of notice and before the effective, date of the adjustment, request
a hearing on the issue of whether the adjustment should take
effect, in which case the adjustment shall be held in abeyance
pending the outcome of the healing . The family court commis-
sioner shall hold a hearing requested under this subsection within
l0 working days after the `request . Ifat the hearing the obligor
establishes that extraordinary circumstances beyond his or' her
control prevent fulfillment of the adjusted child support obliga-
tion, the family court commissioner may direct that all or part of
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the adjustment not take effect until the obligor is able to fulfill the
adjusted obligation, If ' at the hearing the obligor does not establish
that extraordinary circumstances beyond his or her : control pie-
vent fulfillment of the adjusted obligation, the adjustment shall
take effect as of' the date it would have become effective had no
hear i ng been requested ., Either party may, within 15 working days
of'the date of' the decisionby the family court commissioner under
this subsection, seek review of the decision by the court with juris-
diction over the action ..

History: 1981 c 20 ; 1983 a . 27 ; 1993a . 48 1

767.37 Effect of judgment. (1) (a) In any action affect-
ing the family, if ' the court orders maintenance payments or other
allowances for a party of children or retains jurisdiction ' in such
matters, the written judgment shall include 'a provision that, diso-
bedience of the court order with respect to the same is punishable
under ch 785 by commitment to the county jail or house of ' coi7ec
tion until such judgment is complied with and the costs and
expenses of the proceedings are paid or until the party committed
is otherwise discharged, according to law, The findings of' f'actand
conclusions of law and the" written ,judgment shall be drafted by
the attorney for the moving party, and shall be submitted to the
court and filed with the clerk of' the court within 30 days after , judg-
ment is granted ; but if the respondent has been represented by
counsel, the findings, conclusions and judgment shall first be sub-
mitted to respondent's counsel for ' approval and if' the family cou rt
commissioner , has appeared atthe- trial of the action, such papers
shall also be sent to the family court commissioner for approval .
After any necessary approvals are obtained, the findings of fact,
conclusions of law and judgment shall be submitted to the court . .
Final stipulations of ' the parties may be Appended to the judgment
and incorporated by reference therein ..

(c) At the time of filing . any , judgment for an annulment,
divorceorlegal separation ; the.attorney for the moving party shall
present to the clerk of court 2 true copies thereof in addition to the
original , judgment, and until such copies are presented the clerk
may refuse to accept such judgment for filing . . After the judgment
is filed, the clerk shall mail a copy forthwith to each party to the
action at the last-known address, and the court record shall show
such mailing.

(2) So far as a judgment of'divorce affects the marital status
of ' the parties the court has the power to vacate or modify the ,judg-
mentfor sufficient cause shown, ,upon its own motion , or upon the
application of both parties to thee action; at : anyy time within 6
months f i omxhe granting of ' such ,judgment., No such ,judgment
shall be vacated or, modified without se r vice of notice of motion
on the family court commissioner . The court may direct the fam-
ily court commissioner or appoint some other attorney, to bring
appropriate proceedings for the vacation of the ,judgment.. The
compensation of' the family court commissioner when not on a sal-
ariedbasis of other, attorney for, performing such services shall be
at the rate of $50 per day, : which shall be paid out of xhe ' county
treasury upon order of ' the presidingj udge and the certificate of' the
clerk of the court . If` the j udgment is vacated it shall restore the
parties to the marital relation that existed before the granting of
such judgment If after vacation of the ;judgment either of the par-
ties br i ngs an action in th is state for divorce against thee other the
Court may order th e petitioner " such 2..x,3.n̂ t.3 "'ti.ii.S .°e the
county the amount paid by it fo .the family court commissioner or
other' attorney in connection with such vacation .proceedings . .
Whenever a,judgment of divorce i s set aside under, this subsection,
the court shall order the record in the action impounded without
regard to s 767 19 ; and thereafter neither the record nor ' any part
of the record shall, be offered or admitted into evidence in any
action of proceeding except by special order ' of' the court,of';jur i s-
diction upon good cause shown in any paternity proceedings
under this chapter-, or by special order of any court of record upon
a showing of necessity to clear title to real estate ,

(3) When a ,judgment of' divorce is granted it shall be effective
immediately except as provided in s , 765. 03 (2).. Every judge who
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grants a judgment of divorce shall inform the parties appearing in
court that the judgment is effective immediately except as pro-
vided in s . . 765,03 (2) . .

History: 19'7 1 c 220; 1975 c . 41, 199, 200; 1 975 c .. 401 s 4 ; 1975 c. 421 ; 1977
c. 1 05; 1 979 c . 32 ss .30, 92 (4);,1979 c 175 ss . 41, 53 ; 1 979 c. 1 96; 1 9'79 c 257 s..
17; 1979 c . 352 ss ; 23, 39 ; 1 9179 c 355s. 241 ; Stars. 19'79 s '767 .3'7 .

Sub . (2) does not authorize vacating or modifying a judgment as to paternity of
chi ldren determ i ned in the original ,judgment . E v. E. , 57 W (2d) 436, 204 NW
(2d) 503. -
' Sub.. (2) provides no au thority for reopening divorce judgment as i t relates to prop-

erty division . Conrad v : Co nrad, 92W (2 d) 407, 284 NW (2d) 674 (1979) .
Death of 'patty within 6 months of divorce judgment did not void judgment or

di vest court of jurisdiction to order property division . 'In re Marriage of Roeder v
Roeder, 1 03W (2d) 411, 308 NW (2d) 904 (Ct . App . 1981)

767 .38. . . Judgment revoked , on remarriage.. When a
judgment of'divorcehas been granted and the parties shall after-
wards intermarry, the court, upon their joint application and upon
satisfactory proof' of such marriage, shall revoke all,judgments
and any orders which will not affect .the right of 3rdpersons andd
order the record impounded without . regard to s ,767 ..19 and nei-
ther the record nor any part of the record shall be offered or
admitted into evidence in anyy action or proceeding except by spe-
cial order of the court of jurisdiction, upon good cause shown in
any, paternity proceedings under this chapter' or' by special order
of any court of record upon a showing of necessity to clear, title to
real estate. .

History: 1977 c 1 05 ; 1 979 c 32 ss . 50, 92 (4) ;1979 c : 352; Scats. 19'79 s 76'1 .38 ..

767.39 Maintenance payments ' or other allowances
pending appeal . (1)''In actions affecting the family pending in
an appellate court, no allowance for suit money, counsel fees or
disbursementss in the court, nor for temporary maintenance pay-
ments to the spouse or the children during the pendency of the
appeal will be, made in the court

(2) Allowances specified in sub . . . (1), if' made at all, shall be
made by the proper- trial court upon motion made and decided after
the entry of the orderr or judgment appealed from and Odor to the
return of the record to an appellate court, provided, that if the
allowance is ordered before the appeal is taken the order shall be
conditioned upon the taking of the appeal and shall be without
effect unless and until the record is transmitted to the court of'
appeals

History: 1975 c 94;1977 c 1 05,1977 c. . 1 8'1 s 89 ; 1979 c . 32 s 50 ;1979 c 352
s 39 ; Stars 1979 s . 767 .39; Sup Ct. Order, 146 W (2 d) xiii (1988)

767.40 Contempt proceedings. All contempt orders in
which confinement is imposed shall be issued by a,judge .

History : 19'7'7 0 .323 ; T979 c 32's . 90 ; Stars; 1 979 s,'767.40.

767 .42 Abandonment; seizure of property . (1) If a
person absconds or is about to abscond from his or, her children or,
spouse, or is About to remove permanently from the municipality
in which he or she resides leaving a spouse or children, or both,
chargeable or, likely to become chargeable upon the public for, sup-
port or neglects or, refuses •to support or provide for the spouse or
children, the county where the spouse or children may be, by the
official or agency designated to administer public assistance, may
apply to the circuit court for any county in whichh any real of per-
sonal property of the parent of spouse is situated for a warrant to
seize the property

Upon due proof' of ine races the court shall issue a 'warrant
authorizing the county to seize the property of that person wher-
ever found in the county ; and they shall,, respectively, be vested
with all the rights and title, as limited in this section, to that piop-
ertywhich the person had at the time of'his or her departure They
shall immediately make an inventory of the property and return it
with the warrant and th'ir'proceedings thereon to the circuit court .
All sales and . transfers 'of''any real or personal . property left in that
county made by the person after the issuing of'the .wacrant is void ..

(3) Upon the return the circuit court may inquire into the facts
and circumstances and may confirm the seizure or discharge the
same; If the seizure is confirmed, the court shall from time to time
direct what part of the personal property shall be sold and how
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much' of the proceeds of the sales and the rents and profits of the
real estate shall be applied toward the maintenance ofthe spouse
or' children of the person . All such sales shall be at public auction
in accordance with the laws relating to execution sales of ' person-

:alty _ andrealty as ;provided in ss 815,29 and 815 .31 .
(4) The county shall receive the proceeds of all property so

sold and the'rents and profits ofthe real estate of such person and
apply the same to the maintenance and support of the spouse or
children of such person ; and it shall account to the court for the
moneys so received and for- the application thereof from time to
time,

(5) I f the person whose property has been seized under this
section returns and supports the abandoned spouse or children or
gives security to the county, with its approval, that the spouse or
children shall not thereafter be chargeable to the county, the court
shall discharge the warrant and order the restoration ofthe prop-
erty seized and remaining unappropriated, or the unappropriated
pr oceeds, after deducting the expenses ofthe proceedings

History : Sup Ct , Order, 67 W (2d) 585, 773 (19 ' 75) ;1977 c 449; . 1979 c . 352;
1985 a 29 ss. 1115, .3200 (23); 1985 a 332

767.45 Determination of paternity. (1) The following
' per'sons may bring an action or motion, including an action or
motion for declaratory judgment, for the purpose of determining
the paternity of a child or for the purpose of rebutting the presump-
tion of gaternity,undet s . 891,405 or 891 .4L•

(a) The child,
(b) The child's natural mother :
(c) A man presumed to be the child's father under s . 891 .405

or 891 . 41 .
(d) A than alleged or allegingg himself to be the father of the _

child
- (e) -The personal representative of a person specified under

pans (a) to (d)' if` that person has died .
(f) The legal or physical custodian of the child ..
(g) This state whenever the circumstances specified in s ..

7167,075 (1) apply, including the delegates ofthe state as specified
in sub (6) .

(h) This state as provided under' sub . . (6m)
(i) A. guardian ad litem , appointed under s . 767 . 045(1) (c)
(j) A parent of a person listed under ' par. (b), (c) or (d), if' the

. parentis liable or is potentially liable for maintenance of a child
of a dependent person under s 49 ,9Q(1) (a) 2

(2) Regardless of its terms, an agreement made after July 1,
1981, other' than an agreement approved by the court between an
alleged or presumed father and the mother or child, does not bar
an action under , this section, Whenever the court approves ann
agreement in which one of the parties agrees not to commence an
action under this section, the court shall first determine whether
or not the agreement is, in the best interest of the child . . The court
shall not approve any provision waiving the right to bring an
action under this section if this provision is contrary to the best
interests of the child

(3) If an action under , this section is brought before the birth
of the child, all proceedings shall be stayed until af 'ter' the birth,
except that service of ~iYOCOs S, service and iiiiis vi Y i:2'~a igS, the
first appearance and tlie, taking of' :depositions to preserve testi-
mony 'may be done before the birth of the child

(4) The child may be a, party to any action under this section ..
(5) (a) In this subsection, "any alleged father" includes any

male who has engaged in sexual"intercourse with the child's
mother during a possible time of conception of ' the child,

(b) An action under , this section may be joined with any other
action for child support and shall be governed by the procedures
specified in s „ 767 .05 relating to child support, except that the title
of the action shall be "In re the paternity of A.B" The petition
shall state the name and date of ' biith of the child if born ot- that the
mother is pregnant if' the' chiid is unborn, the name of' any alleged

father, whether or not an action by any ofthe parties to determine
the paternity of the child or rebut the presumption of paternity to
the child has at any time been commenced, or is pending before
any judge or court commissioner, in this state or elsewhere. If a
paternity judgment has been rendered, or if a paternity action has
been dismissed,, the petition shall state the court which rendered
the judgment of dismissed the action, and the date and the place
the judgment was granted if known. The petition shall also give
notice of a party's right to request a blood test under s . 767 ..48 . .

(5m) Except as provided in ss. 767,458 (3), 767.465 (2) and
(2m), 767,62 and 769 401, unless a man is either presumed the
child's father under s . . 891,41 or adjudicated the child's father
either under s 767 51 or by final order or judgment of 'a court of
competent jurisdiction in another state, no order or temporary
order may be entered for child support, legal custody or physical
placement until the man is adjudicated the father using the proce-
dure set forth in ss 767 45 to 767, 60, Except as provided in ss .
767 . 62 and 769 401, the exclusive procedure for ' establishment of
child support obligations, legal custody or physical placement
rights for a man who is neither presumed the child's father under
s. 891 .41 nor' adjudicated the father is by an action under ss .
767,45 to 767 60 or under s . 769 .. 701 . . No person may waive the
use of this procedure . If a presumption under s 891 . 41 exists, a
party denying paternity has the burden of rebutting the presump-
tion .

(6) (a) The attorney responsible for support enforcement
under s .. 59 .458 (1) shall provide the representation for the state as
specified under s, 767 : 075 (1) in cases brought under this section . .

(b) The attorney under s . 59 .458 (1) is the only county attorney
whoo may , provide representation when the state delegates its
authority under sub.. (1) (g) .

(c) The attorney under s . 59 458 (1) or any state attorney acting
under, par.. . (b) may nott represent the state as specified under s .
7.67 075 . (1) in an action under this section and at the same time act
as guardian ad litem f 'or, the child or the alleged child of' the patty .

(6m) The attorney designated under sub .. (6) (a) shall com-
mence an action under this section on behalf ' of the state within 6
months after receiving notification under s . 69 03 (15) that no
father is named on the birth certificate of a child who is a resident
ofthe county if' paternity has not been adjudicated, except in situa-
tions under s : 69 . . 14 (1) (g) and (h) and as provided by the depart-
ment of health and social services by rule

(6p) The attorney designated under sub .. (6) (a) shall give pti -
oity to those cases brought under this section in which the attor-
ney has good reason to believe that a man presumed to be the
father of the child has acknowledged paternity under s . 69 , 15 (3)
(b) 1 or , 3 .

(7) The clerk of court shall provide without charge, to each
person bringing an, action under this section, except to, the state
under sub.. (1) (g) or (6m), a document setting forth the percentage
standard established by the department of health and social ser-
vices under s .. 46 25 (9) and listing the factors which a court may
consider under s . 767 . 51 (5) .

History: 1979 c . 352 ; 1981 c 20 s . 2202 (20) (m) ; 1983 a 447 ; 1985 a . 29 ; 1987
a 27, 355, 399, 413 ; 1989 a . 31, 212; 1993 a 326, 48 1

Paternity proceeding may not be maintained posthumously in re Estate of ' Blum-
reich, 84 W (2d) 545, 267 NW (2d) 870 (1978) .

See note ro Art . I, sec . 9, citing In re Paternity of R . W L, 116 W (2d) i 5Q 341 NW
(2d) 682 (1984) .

Paternity action may not be brought against deceased putative father , Paternity of
N . L . B .., 140 W (2d) 400, 411 NW (2d) 144 (Ct App . 1987) .

Under facts of case, nonbiological father wasn't equitably estopped from denying
paternity or. child support... . Marriage of A ..,J . N & J M . . N, 141 W (2d) 99, 414 NW
(2d) 68 (Ct. App 1987). :

Posthumous paternity action is allowable where it is brought by personal represent-
ative of the deceased putative father Le Fevre v . Schreiber, 16'7 W (2d) 733, 482 NW

.(2d)904(1992)
Paternity action may not be used to challenge paternity previously decided in

divorce action ; that paternity was not challenged in divorce is irrelevant where it
could have been litigated ,. In Re Paternity of Nathan T. 174 W (2d) 352,497 NW (2d)
740 (Ct APP. . 1993) . .' ,

Full-faith-and-credit clause of' U S . Constitution did not bar petition to determine
paternity where paternity decree of another state would have been subject to collateral
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attack in that state . In Re Paternity of RL, L, 1 '76 W (2d) 224, NW (2d) (Ct. App .
1993) . ,

767.455 Summons. (1) PURPOSE. The summons shall
state the purpose of' the action .. .

(2) SIGNING The process shall be signed by the clerk of the
court or by the petitioner's attorney .

(3) RETURN DATE Every summons shall specify a return date
and time before the court. The clerk of the court shall set the date
and hour at which the summons is returnable

(4) SERVICE The summons and petition shall be served in the
manner provided in s 801:11 (1) (a) or (b) or, notwithstanding s
990 001. (13), by registered or certified mail, with return receipt
signed by the respondent .,

(5) FORM. The summons shall be in substantially the follow -
ing form :
STATE OF WISCONSIN, . . CIRCUIT COURT: ,, .. ., COUNTY

in high school of its equivalent, and make your failure to pay child
support punishable by imprisonment as a contempt of court or as
a criminal violation .

2 . You have the right to be represented by an attarney . If you
are unable to afford an attorney, the court will appoint one for you
subject to certain limitations . One limitation is that representation
by the appointed attorney will end if ' during the proceedings all of
the blood tests show that you are excluded as the father or that the
statistical probability of ;your being the father' is 99..0% or' higher. .
In order to determine whether you are entitled to have an attorney
appointed for ' you, you may call the following telephone number

3.. You may request blood tests which will indicate the proba-
bility that you are or are not the father- of ' the child . The court will
order blood tests on r equest by you, the state or any other party
Any person who refuses to take court-ordered blood tests may be
punished for contempt of court

4 The petitioner has the burden of proving by clear and satis-
factory preponderance of the evidence that you '- are the father .
However, if blood tests show that you are not excluded as the
father and that the statistical probability of your being the father
is 99 0% or higher, you are rebuttably presumed to be the father .

5 The following defenses are available to you:
(a) That you were steri le or impotent at the time of' coneeption .
(b) That ,you did not have sexual intercourse with the mother '

of'tbe child dur i ng the conceptive per i od as provided in s . 891 . . 395 ..
(c) That another man did have sexual intercourse with the

mothe r of the child during the conceptive period . .
6 . You have the right to request a jury tr i al .
7 .. If you fail to appear at any stage of ' the proceeding, includ-

ing a scheduled blood test, the court will enter a default judgment
finding you to be the father . A default judgment will take effect
30 days after it is served on or mailed to you at your add r ess on file
with the court, unless within those 30 days you present to the court
evidence of good cause for your failure to appear or your failure
to have undergone a blood test.` You need not appear at the time
and place specified in the summons if you complete the attached
waiver of first appearance statement and deliver it to the court by
the date specified in the waiver ' of first appearance statement ..

8 . You must keep the clerk of court informed of your current
address at all times .

(5r) WAIVEROF FIRST APPEARANCE The waiver of first appear-
ance statement shall be attached to the summons . . The waiver of
first appearance statement shall be in boldface type and substan-
tially the following form :

WAIVER OF FIRST APPEARANCE
1 . 1 understand that by signing this waiver and agreeing to its

terms I am not required to appear at the time and place specified
in the summons If"Tdo not sign this statement, I am required to
appear at the time and place specified in the summons ..

2 . I understand that II will be notified by the court of all future
stages in the proceeding and agree to appear at those stages. If I
fail to appear' at any stage, includingg a scheduled blood test, the
court will enter , a default judgment finding me to be the f 'ather'. . A
default judgment will take effect 30 days after it is served on or -
mailed to me, unless within those30 days i present to the rout evi-
dence of good cause for my failure to appear of my failure to have
undergone a blood test .

3 . I enter the following plea (check only one) :
I agree that I am the child's father .
I deny that I am the child's father .

. : I agree that I am the child's father, subject to confirmation
by a blood test

If' I enter a plea agreeing that Iam the child's father, a judgment
of paternity will be entered against me . It' l enter a plea denying
that I am the child's father or a plea agreeing that I am the child's
father, subject to a blood test, . I agree to undergoo a blood test . .

In re the Paternity of A . B .
STATE OF WISCONSIN

and
C. D
Address
City,. State Zip Code

Petitioners
,File No . . .

No

, of the
, in

-

%

u judgment

you,
you present to for,

If attorney,
appearance If

you

at

of

NOTICE
notice

enrolled fbll-time

vs . SUMMONSE
: F

Address (Case Classification Type) : . . (Code
City, State Zip Code

Respondent

THE STATE OF WISCONSIN, To the Respondent :
You have been sued, . ., claims that you are the father

child, .: . bo rn on . . (date), ; (city) (county) (state) . . You must
appear to answer this claim of' paternity. Your court appearance
is
Date: : . , . . . .. : . . . .. . . . . . .
Time : . . . . . . . . . . . . . . . . .
Room : .. . , . . . . . . . . . .. .. . .

Family Court Commissioner: . , . . . , , . ..Judge ar
Address : <, . . . .. . . . . . . . . . . . . . . . .

do not appear, ; the court will enter a defaultIf you
finding you to be the father . A default judgment will take effect
30 days after it is se r ved on or mailed to unless within those

the court evidence of 'good cause30 days failure
to appear ' you plan to be represented by an you should
con tact the attorney prior to the court listed above

are unable to afford an attorney, the court will appoint one for
you subject to certain limitations . Appearance is not required if
you complete the attached waiver of first appearance statement
and send it to the court least 10 days prior' to the date of your
scheduled appearance in this summons .
Dated: : :, 19

Signed : . . . . .
G.. H ; Clerk of Circuit Court

Petitioner's Attorney
State Bar No . : . . ..
Address: : .
City, State Zip Code ; . . . ..
Phone No . :
(5g) The notice to respondent shall be attached to the

summons.: The shall be in boldface type and substantially
the following form:

NOTICE TO RESPONDENT
1 . You have been named in a petition alleging paternity. A

judgment of paternity would legally designate the child as your
child, grant parental rights to you, create the r i ght of inheritance
f'or' the child, obligate you to pay child support until the child
reaches the age of 18, or the age 19 if the child is
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(c) Except as provided under sub , (lm), the respondent may
request the administration of blood tests which either demonstrate
that he is not the father of the child or which demonstrate the prob-
ability that he is or is not the father ofthe child;

(d) Except as provided under sub . (lm), the court will order
blood tests upon the request of any party; and

(e) The respondent has the defenses that he was steri le or impo-
tent at the time of conception, he did not have sexual intercourse
with the mother during a period ` 8 to 10 months prior to the birth
of the child, or that another man did have sexual intercourse with
the mother during that period of ' time :

(1 , m) In an action to establish the paternity of a child who was
born to a woman while she was marYied, where a man other than
the woman's husband alleges that he not the husband, is the
child's father, a party may allege that a judicial,deteiminationthat
a man other than the husband is the father is not inthe best interest
of the child., :- It the court or court commissioner under s :, 757,69
(3) (g) determines that a , judicial determination of whether a man
other than the husband is the father- is not in the best interest ofthe
child, no blood tests may be ordered and the action shall be dis-
missed.

(2) At the first appearance, if it; appears from a sufficient peti-
tion or affidavit of the child's mother that there is probable cause
to believe that any ofthe males named has had sexual intercourse
with the mother during a possible time of the child's conception,
the court may, or upon the request of ' anypat ty shall, order any of
the named` persons to submit to blood tests . The tests shall be con-
ducted in accordance with s . 767 .48 .:

(3) At the first appearance, if a statement acknowledging
paternity under s . 69 : 15 (3) (b) i . or 3 is on file, the cou rt may
enter an order for child support, legal custody or physical place-
ment and, if' the respondenYwho filed the statement does not dis-
pute his paternity ; may enter a judgment of paternity .

History : 1979 c : 352; 1983 a . 447 s . 34 ; Stats. 1983. s , 767 457 ; 1987 a. 2'7 ss ,
21361, 21374, 2137e ; Stats 1987 s 76 7 458 ; 1987 a., 403, 413 ; 1993 a 16, 481 ..

Before dismissing petition without considering , merits, trial court must conduct
hearing to determine child's best interests pursuant to (lm) In re Paternity of T.R .B..

. 154 W (2d) 637, - 454 NW (2d) 561 (Ct App : 1990) .
Constitutionality of (lm) upheld Application of best interests standard discussed.

In re Paternity of C ,A .S. 161 W (2d) 1015, 468 NW (2d) 719 (1991) .
In re Paternity of C .A .S.. and C ,D , S . : The New Status of Putative Fathers' Rights

in Wisconsin. . 1992 WLR 1669:

767.459 'Appearance on behalf of deceased respon-
dent. The personal representative or an attorney may appear ' for
a `deceased respondent who is the alleged father whenever an
appearance by the respondent is required .

History : 1993 a. . 481 .

767.46 Pretrial paternity proceed ings. (1) A pretr i al
hearing shall be held before the court or a court commissioner
under s . ; 757.69 (3) (g) A record or minutes of the proceeding
shall be kept. At the pretr i al hearing the parties may present and
cross-examine witnesses, request bloodd tests and presentt other
evidence relevant to the deter mination of paterniry„

(2) On the basis of the information produced at the pretrial
hearing; thecouct. shallevaluate the probability. of determining the
existence or nonexistence of paternity in a trial and shall , so advise
the patties, th e basis 4~ . k~10 evaluation, the court may make an. .... Yna. . .~ . , .. _
appropriate recommendation for settlement to the parties . This
recommendation may includee any of the following:

(a) That the action be dismissedd with, or w ithout prejudice .
(b) That the alleged father voluntarily acknowledge paternity

ofthe child.
(c) If' the alleged father voluntar i ly acknowledges paternity of

the child, that he agree to t he duty of support, the legal custody of
thechild, peri ods of physical placement of the child and other' mat-
ters as determined to be in the best interests ofthe child by the
court

(3) If the parties accept a recommendation made in accord-
ance with this section, Judgment shall be entered accordingly .,

4 T have read the summons and the notice or have had them
read tome.

5: This waiver of first appearance statement is valid only if it
is delivered to the court on or, before ., . . ..

6 . I will keep the clerk of court informed of my address at all
times. The following is my current address :

Street address and apartment number

City
. .

State Zip Code

Date Signature of Respondent
(5w) ExcErrtorr Subsections (5) to (Sr) do not apply in an

action brought by a man alleging himself to be the father of the
child .

(6) DOCUMENT: The summons served on the respondent shall
be accompanied' by a document, provided without charge by the
clerk of court, setting forth the percentage standard established by
the department of health and social services under s . . 46,25 (9) and
listing the factors which a court may consider under s .767 . .51(5) ..

Hi story : T979 c: 352 ;1981 c: 314 ; 1983 a . 447; 1985 a 29 ;, 1987 a . 27, 413; Sup .
Ct, Order, 171 W (2d) xix (1992) ; 1993 a . 16,481

Failure to object to person al jurisdiction prior to returning completed " Waiver of
Firs t Appearance" formunder (5r) constituted a s ubmission to the cour't's jurisdiction
and waiver of objection . 1n re Paternity of K.J .E. . 168 W (2d) 209, 483 NW (2d) 588
(Ct App 1992)

767.456 Enlargement of time in a paternity proceed -
ing. The time for service of summons and petition under s 801 :02
(1) in a paternity proceeding may be extended as provided in either
sub. (1) or (2):

(1) Upon the petitioner's demonstration of good cause, the
court may without notice order one additional 60-day extension
for service of the summons and "petition.

(2) The time for service may be extended until the date the
summons and petition ace actually served, if'both of the following
apply :

(a) There are reasonable grounds to believe that before the time
for, service under s 801 . :02. (1) or sub. (1) expired the respondent
knew that the mother was pregnant and that the respondent may
be the father.

(b) Due diligence was exercised in attempting to serve the
respondent,, before he was actually served .

History : 1983 a 447,

767.457 Time of first appearance. (1) The first appeat-
ance under s. 767 .458 may not be held any sooner' than 30 days
after service or, receipt ofthe summonss and petition unless the par-
ties agree that the first appearance may be held sooner

(2) A first appearance of'a respondent is not required if', at least
10 days prior to the scheduled appearance, the respondent waives
his first appearance by filing a completed waiver of first appear-
ance- statement under s .. 767.:455 (Sr)„

History : 1987 a . 27 ; 199 1 a 313 ..

767 .458 First appearance . (1) At thefirst court appear-
ance where the respondent, is present, the court shall inform the
parties ofthe following:

(a) A judgment of paternity lawfully designates the child as the
child ofthe respondent; granting parental rights to the respondent,
creating the tight of inheritance for the child, obligating the
respondent to pay support until the child reaches the age of 18, and
making failure to pay support punishable by imprisonment as a
contempt of the court ;

(b) If'the respondent is unable to afford counsel due to indi-
gency, and the petitioner is represented by a government attorney
under' s . 767 .45 (1)'(g) or, (6) or the action is commenced on behalf'
of the child by an attorney appointed under s . 767 .045 (1) (c),
counsel shall be appointed' for the respondent as provided in s .
767.52 and ch ; 977, unless the respondent knowingly and volun-
tarily waives the appointment of counsel ;
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mailed by regular, registered or certified mail to the last-known
address of the respondent. The orders shall take effect upon entry
if' the respondent has so-stipulated, If' the respondent has not so
stipulated, the orders shall take effect 30 days after service or 30
days after the date on which the orders were mailed unless, within
that "time, the respondentt presents to the court evidence of good
cause why the orders should not take effect . .

(3) MOTION TO REOPEN . . A default judgment, or a judgment
upon stipulation unless each party appeared personally before the
court at least-one. time during the proceeding, that is rendered
under this section and that adjudicates a person to be the father of
a child may be reopened :

(a) At any time upon motion of petition for' good cause shown ..
(b) Upon a motion under s 806 . .07 ..
(c) Within one year after the judgment upon motion or peti-

tion, except :-that a respondent may not reopen more than one
default judgment or more than one such stipulated judgment on a
particular case under this paragraph .

(4) APPEAL An appeal of a denial of'the petition or motion to
reopen shall .be to the court of'appeals,
History: 1979c 352 ; 1983a, 447 ;1987 a . 27,403,413 ; 1989 a. 31,56,212; 1993

a. 481 .
R espondent must appear personally under sub. (2) (a); an attorney's appearance is

insufficient. . In re Paternity of Tiffany B ' 173 W (2d) 864,496 NW (2d) 711(Ct App..
1993)

767 .466 Motion to reopen judgment based on state -
ment acknowledging paternity. A judgment which adjudi-
cates a person to be the father of `a child and which was based upon
a statement acknowledging- paternity may, if no trial was con-
ducted, be reopened under' any of the following circumstances :

(1) At any time upon motion or petition for good cause shown ..
(2) Upon a motion under s 806 . :07 .
(3) Within one year after entry of the judgment upon motion

or petition .
Hi story : 1987 a 413

767 .47 Testimony and eviden ce relating to pater-
nity. (1) Evidence relating to paternity, whether, given at the trial
or the pretrial hearing, may include, but is not limited to

(a) Evidence of sexual intercourse between the mother and
alleged father at any possible time of conception or evidence of 'a
relationship between the mother And alleged father at any time .

(b) An expert's opinion concerning the statistical probability
of` the alleged father's paternitybased upon the duration of' . the
mother's pregnancy .

(c) Blood test results under ss 767 :48 and 885 .23 . .
(d) The statistical probability of'the alleged father's paternity

based upon the blood tests .
(e) Medical, scientific or genetic evidence relating to the

alleged father's paternity of'the child based on tests performed by
experts,

(f) All other evidence relevant to the issue of paternity of the
child, except as provided in subs (2), (2m) and (3) .

(1 M) If"the child was born in this state, the petitioner shall
present a certified copy of'the child's birth certificate or a printed
copy of the record from the birth data base of the state registrar to
thee court, so that the court is aware of whetherr a name has been
inserted on the birth certificate as the father of the child, at the ear-
iYe'st possible of the following :

(a) The initial appearance.
(b) The pretrial hearing . :
(c) The trial
(d) Prior to the entry of the judgment under s . 767..51,
(2) Testimony relating to sexual relations or possible sexual

relations of the mother- any time other than the possible time of
conception of'the child is inadmissible in evidence, unless offered
by the mother.

767 .46 ACTIONS AFFECTINGTHE FAMILY

(4) If' a party or the guardian ad litem refuses to accept a rec-
ommendationmade under this section and blood tests have not yet
been taken, the court shall require the appropriate parties to submit
to blood tests . After the blood testss have been taken the court shall
make an appropriate final recommendation .

(5) If the guardian ad litem or any party refuses to accept any
final recommendation, the action shall be set for trial .

(6) The informal hearing may be terminated and the action set
for trial if'the court finds it unlikely that all parties would accept
a recommendation inthis section .

Hi stor y: 1979 c . 352 ; . ] 983 a. 447; 1987 a 27; Sup .. Ct Order, 141 W(2d) xxxix
(1987) ; 1987 a. 355 ; 1993 a . 481 .

judicial Council Note, 198,8 : This section mandates pretrial hea r ings in paternity
proceedings= Under sub .. (6) ; the informal hearing may be terminated and set for trial
if the judge of family court commissioner finds it unlikely that all parties would
accept a recommendaUOn under this section and simi larly, under sub (5), if the guard-
ian ad litem or any party refuses to accept the final recommendation This amends
sub,;, (1), to emphasize that this is an informal hearing before a judge, nott a court in
session, or before a court commissioner and that, while th e hewing may be on the
record, minutes al one are sufficient [ Re Order effecti ve J an . 1, 19881

Court may order putative father to take blood test only after determining at pretrial
hearing that paternity probab ly can be established at trial andthat establishment of
paternity is in best interests of child State ex rel Scott v . Slocum,,109 W (2d) 397,
326 NW (2d) 1 18 (Ct . App . 19$2).

Notwithstanding 804 .12 (2) (a) 4, court may find party in civil contempt for refus-
ing to submit to blood test. Contempt Finding : In re Paternity of TPL. 120 W (2d)
328, 354 NW (2d) 759 (Ct. App 1984)'

767 .465 Default and stipulated judgments .
(1) JUDGMENT WHEN PETITIONER FAILS TO APPEAR OR IS UNA BLE TO
PROCEED If a petitioner„other than the state, fails to appear and
plead on the date set for the pretrial heating of the date set for the
trial or if'the state is the petitioner and is unable to proceed on the
date set for- the pretrial hearing or the date set for the trial, the court
may enter a ;judgment for the respondent dismissing the action, on
the motion of the respondent or upon its own motion :

JUDGMENT WHEN RESPONDENT FA ILS TO APPEAR (a) Except
as provided in sub . (2m), if' a respondent is the alleged father and
fails to appear at the first appearance, unless the first appearance
is not required under s .767:457 (2), scheduled blood test, pretrial
hearing or trial, the court shalll enter an :order adjudicating the
respondent to be the father and appropriate orders for support,
legal custody and physical placement . The orders shall be either
served on the respondent or, mailed by regular, registered of certi-
fied mail, to the last-known address of the respondent . The orders
shall take effect 30 days after service or, 30 days after the date on
which the orders were mailed unless, within that time, the respon-
dent presents to the court or court commissioner under s 757 : .69
(3) (g) evidence of good cause for- failure to appear or failure to
have undergone a blood test :

(b) A default ,judgment may not be entered under par'.. (a) if
there is more than one person alleged in the petition to be the
father, unless only one of those persons fails to appear and all of
the other male respondents have been excluded as the father ;

(2m) JUDGMENT UPON ST IPULATION . (a) At any time after' set-
vice: of the summons and petition, a respondent who is the alleged
father may, with or without appearance in court and subject to the
approval of'fhe court, in writing acknowledge that he has read and
understands the notice under s 767 455 (5g) and stipulate-that he
is the father: of the child and for child. support paymentslegal'cus-
tO dy and physic r~ _ace___gnt.: The court m2y nok approve a gtt_ p~3 -
lationfor' child support unless it provides for' payment of'child sup-
port determined in a manner consistent with s : 767,25 of 767 5 1 .

(b) If"the respondent timely files a completed waiver of first
appearance statement under, s &,, 767,455 (Sc) ; as provided in s ..
767 457 (2), and files the acknowledgment and stipulation in con-
junction with the waiver of -first appearance statement oc before
the scheduled pretrial hearing, the respondent need not appear in
court in the proceeding unless required to do so by the court ..

(c) If the court approves the stipulation, the court shall enter
an order adjudicating the respondent to be the father as well as
appropriate orders for support, legal custody and physical place-
ment The orders :shall either be served on the respondent or
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(2m) Medical and genetic information filed with the depart-
ment of health and social services or the court under s 48 . 425 (1)
(am) or (2) is not admissible to prove the paternity ofthe child..

(3) In an action against an alleged father , evidence offered by
him with respect to an identified man who is nott subject to the
jurisdiction ofthe court concerning that man's sexual intercourse
with the mother at or about the presumptive time of conception of
the child is admissible in evidence only after the alleged father has
undergone and made available to the court blood tests as provided
in s . 767 . . 48 . .

(4) (a) No person may be prosecuted or subjected to any pen-
alty or forfe iture tot or on account of any testimony or evidence
given relating to the paternity of the child in any paternity pro-
ceeding, except for perjury committed in giving the testimony .

(b) The immunity provided under par (a) is subject to the
restrictions under s . . 972 . . 085 :

(5) Except as provided in sub . (6), upon r efusal of any witness,
including `a party, to testifyy under' oath or-_ pioduce evidence,, the
court may order the witness to testify under' oath and produce evi-
dence concerning all relevant facts.. The refusal of 'a witness,
including a witness who has immunity under sub (4), to obey an
order to testify or produce evidence is a contempt of the court „

(6) (a) Whenever the state brings the action to determine
paternity pu r suant to an assignment under s:. 49 . 19 (4) (h) 1 .L of
49..45 (19), the natural mother°of' the child may not be compelled
to testify about the paternity of the child ifit has been determined
that the mother has good cause for refusing to cooperate in estab-
lishing paternity as provided in 42 USC 602 (a) (26) (B) and the
federal regulations promulgated pursuant to this statute, as of Judy
1,1981„and pursuant to any rules promulgated by the department
of health and social services . which define good cause , in accord-
ance with the federal regulations, as autho rized by 42 USC 602 (a)
(26) (B) in effect on July 1, 1981 .

(b) Nothing in par (a) , prevents - the state from bringing an
action to determine paternity pursuant to an assignment under s . .
49 19 (4) (h) 1 or 49,45 (19) where evidence other than the testi-
mony of the mother may establish the paternity of the ch ild

(7) Testimony of a physician conce r ning the medical circum-
stances of the pregnancy and the condition and characteristics of
the child upon birth is not privileged,

(8) The party bri nging an action for the purpose of determin-
ing paternityy or, for the purpose of declar i ng the nonexistence of
paternity presumed under s : . 89i 405 or 891,41 shall have the bur-
denn of proving the issues involved by clear and satisfactory pre-
pondeYance of the evidence „

(9) Where a child is conceived by artificial insemination, the
husband ofthe mther of the child at the time of the conception
of the child is the' natural father of the child, as provided in s .
891 . .40. .

(10 ) A record ofthe testimony of the child's mother relating
to the child's paternity, made as provided under s: 48,299 (6), is
admissible in evidence on the issue of ' patet nity

History : 1979 c 352 ;1981 c . 20 s. 2202 (20) (m) ;1987 c : 359 ss 13,17 ;1983 a .
447; - 1987 ai 413; 1989 a r' 31,122; 212; 1993 a : 395, . 481 ,

7fi7 .475 paternity procedures. (1) Except ` as; provided
ins : 767,045 , ; (1) (c), the court may appoint a guar dian ad litem for
thee child and shall appoint a guardian ad litem for a minor parent
or minor who is alleged to be a pa t ent in a paternity proceeding
unless the minor parent or the minor alleged to be the patent is rep-
'resented by an attorney

(2) Presumption of pater nity shall be as provided in ss ,891 , . 39,
891 .405 and 891 . . 41 .

(3) Evidence as to the time of conception may be offered as
provided in s. 891 ,: 395

(4) Discovery shall be conducted as provided in cfi . 804,
except that nodiscovery may be obtained later than 30 days before
the tr i al No discovery may solicit information relating to the
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sexual relations : ofthe mother occurring at any time other than the
probable time of conception .

(5) The statute of' limitations for commencing actions con-
ceining paternity is as provided in s . 893 . . 88. .

(6) The respondent in a paternity action may be arrested as
provided ins 818 :02 (6) .

(7) The court may appoint a trustee or guardian to receive and
manage money paid for the support of a minor child .

(8) I n all other matters, paternity proceedingss shall be gov-
erned by the procedures applicable to other actions affecting the
family.

History : 1979 c 352 ; 1981 c. :391 1983 a 44 7 ; 19 89 a, 2 1 2 ; 1 99 3 a. 48 1 .

' 767.48 Blood tests in paternity actions . (1) (a) The
court may, and upon request of a patty shall, require the child,
mother, any male for whom there is probable cause to believe that
he had sexual intercourse with the mother during a possible time
of'tfie child's conception, or any male witness who testifies or will
testify about his sexual relations with the mother at a possible time
of conception to submit to blood tests Probable cause of sexual
intercourse during a possible time of'conception may be estab-
lished by a sufficient petition or affidavit of the child's mother
filed with the court, of after an examination under oath of a com-
plainant or witness, when the court determines such an examina-
tion is necessary .

(b) The blood tests shall be performed by an expert qualified
as an examiner' of genetic. markers present on blood cells and com-
ponerits, appointed by the court, A report completed and certified
by the court-appointed expert stating blood test r esults and the
statistical probability`of'the alleged father's paternity based upon
the blood tests is admissible as evidence without expert testimony
and may be entered into the record at the trial or pretrial hearing
if; at least 10 days before the' trial or pretrial hearing, the party
offering the report files it with the court and notifies all other par-
ties of.that filing..

(1 m) Under sub. (1), if: the blood tests show that the alleged
father- is not excluded and that the statistical probability of the
alleged father's parentage is 99,0% or higher, the alleged father
shall be tebuttably presumed to be the child's parent .

(2) The court, upon request by a patty ,shall order that inde-
pendent tests be performed by other experts qualified as examin-
ers of genetic markers present on blood cells and components
Additional tests performed by other experts ofthe same qualifica-
tions may be ordered by the court at the request of any party,

(3) In all cases, the court shall determine the number and qual-
ifications of the experts

(4) Whenever the results of the blood tests exclude the alleged
father, as the father- of"the child, this evidence shall be conclusive
evidence of nonpatetnity and the court shall dismiss the action . .
Whenever-the results of the tests exclude any`male witness from
possible paternity, the tests shall be conclusive evidence of'nonpa-
teinity of the male witness, Testimony relating to sexual inter-
course or possiblee sexual intercourse"of'the mother with any pet-
son excluded as a possible father, as a result of a'u' i ovu test, is
inadmissible as evidence I£' any party refuses` to submit to the
blood test, this fact .' shall be disclosed to the fact finder . . This
refusal is a'contempC of the court for failure to produce evidence
under, s, 767,47 (5) . -I f'the action was brought by the child's mother
but she refuses to `submit herself or the child to blood tests, the
action shall be dismissed -

(5) The fees and costs for blood tests performed upon any per-
son listed under sub : (1) shall be paid for by the county except as
follows :

(a) At the close of the proceeding the court may order either
or' both patties: to reimburse the county if the court finds that they
have sufficient resources to pay the costs of the blood tests .
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767.51 Paternity judgment . (1) The judgment or order
of'the court determining the existence or nonexistence of'paternity
is determinative for all purposes,

(2) The clerk of court shall file with the state registrar, within
30 days after the entry of'the order or,judgment, a report showing
the names, dates and birth places of the child and the father and
the maiden name of'the mother on a form designated by the state
registrar, along with the fee set forth in s . 69.22 (5), which the clerk
of court shall collect .

(3) The judgment or order may contain any other provision
directed against the appropriate party to the proceeding, concern-
ing the duty of `support, the legal custody and guardianship of the
child ; periods of physical placement, the furnishing of bond or
other security for the payment of the judgment, or any other matter'
inthe best interest ofthe child. Unless the court orders otherwise,
if there is no presumption of paternity under s $91 ..41 the mother
shall have sole legal custody of the child, : The court shall order
either party of both to pay for the support of any child of the parties
who is less than 19 years old and is pursuing an accredited course
of instruction leading to the acquisition of a high school diploma
of its equivalent. The judgment or order mayy direct the father to
pay or contribute to the reasonable expenses of the mother's preg-
nancy and confinement during pregnancy and may direct either
patty to pay or contribute to the costs of blood tests, attorney fees
and other costs . Contributions to the costs of bloodtests shall be
paid to the county, which paid for the blood tests .

(3m) (a) 'In this subsection, "health insurance" does not
includee medical assistance- provided under ch. 49 .
'' (b) In addition to ordering child support for a child under sub ..
(3), the court shall specifically assign responsibility for and direct
the manner, of payment of the child's health care expenses . In
making this assignment, the court shall consider whether or not a
child is covered' under a parent's health insurance policy or' plan
at the time the court enters a paternity judgment under this paia-
giaph, the availability of`health insurance to each parent through
an employerr or other organization, the extent of coverage avail-
able to a child and the costs to the parent for the coverage of'the
child . A parent may be required to initiate or continue health care
insurance coverage for a child under this paragraph . If "a parent is
required to do so, he or she shall provide copiess of necessary pro-
gram or, policy'identification to the custodial parent and is liable
for any health raze costs for which he or she receives direct pay-
ment from an insured, This paragraph shall not be construed to
limit the authority of the court to enter or modify support orders
containing provisions for, payment of medical expenses, medical
costs, or insurance premiums which are in addition to and not
inconsistent 'with this paragraph
NOTE : Par. (b) is amended eff. 1-1-96 by 1993 Wis. Act 481 to re ad:
( b) In addition to ordering childd support for a child unde r' sub . (3), the court

shall s pecifically assign responsibility for and direct the manner of pay ment of
the child ' s health care; expens e s . In ass igning: responsibi lity for' a child 's h ealth
care expenses, the court shall con s ider whether a child is covered unde r, apa r-
ent 's health insurance policy or plan at thetime the court enters a pater nity judg-
mentunder this s ub se ction, the availability of health insurance to ea c h pa rent
through an employer or other organization, thee extent of coverage available to
a child and the costs to the parent for the coverag e of the, child . A parent may
be required to initiate o r continue health care insuran c e cover age for a child
under th is paragraph. If a parent is required to do so; he or she shall provide
copies of necessary program or policy id entification to the custodial parent and
i s liable for any health ca re costs for which he or, she receives dire c t paym e nt
from an insurer: Thi s s ubsection shall not be cons trued to limit the authority of
the court to enter' or modify support order s containing provisions for pay ment
of medical expenses,medical costs, or in surance premiums which are in addition
to and not incon sistent with this subsection.

(c) 1 In directing the manner of`payment of a child's health
care expenses, the court may or'der' that payment, including pay-
ment for health insurance premiums,, be withheld from income
and sent to the appropriate health care insurer, provider or plan, as
provided in s.. 767265 (3h), or sent to the clerk of court for dis-

(b) If '2 or more identical series of blood tests are performed
upon the same person, the court may require the person requesting
the 2nd or subsequent series of tests to pay for it in advance .

(6) Any party calling a male witness for the purpose of testify-
ing that he had sexual intercourse with the mother at any possible
time of conception shall provide all other partiess with the name
and address of the . witness 20 days before the . tcial or pretrial hear-
ing . If a male witness is produced at the hearing for the purpose
stated in this subsection but the party callingg the witness failed to
provide the 20-day notice, the court may adjour n the proceeding
for the purpose of taking a blood test of the witness prior, to hearing
the testimony of 'the, witness if the court finds that the party calling
the witness acted in good faith

(7) The court shall ensure that all parties are aware, of` their
right to requesh. biood tests under this section:

History: 1 9 79 c , 352; 1983a. 447 ; 1987 a 2.7; 1993 a. . 481 ',
Where initial blood tests excluded alleged fathe r and state moved for additional

tests under, (2), court erred in denying motion and dismissing action under (4) . . In re
Paternity of S: 1 K. 132 W (2d) 262, 392 NW (2d) 97 `(Ct , App . 1986).

Chain of custody, or authentication, must beestablished prior to admission of evi-
dence under (1) (b) In re Paternity ofJ S C 135 W, (2d) 820,400 NW (2d) 48 (Ct
App : 1986) . .

Where respondent failed to introduce evidence regarding test,, trial court properly
barred respondetit from attacking test during closing argument In re Paternity of M ..
J . B 144 W (2d) 638, 425 NW (2d) 404 '(1988)

See note to904 Ol, citing State•v Haztman,145 W (2d) 1, 426 NW (2d) 320 (1988)
DNA test results are admissible when procedures meet requirements for blood tests

under (1) (b) In re Paternity of J , L. K 151 W (2d) 566, 445 NW (2d) 673 (Ct . App.
1989)
Whe:emore than one set of' biood,test results are presented, sub. (i m) presumption

is inapplicable where only. one reached 99% In re Paternity of J. M K 160 W (2d)
429, 465 NW, (2d) 833 (Ct App . . 1991)

Where only one potential father named by the mother is not excluded by blood
tests, sub (4) does not prevent showing that the mother on several occasions did not
name him as a.petson with whom she had sex during the conceptual period Paternity
of Jeremy D,,I.. 177 W (2d) 551 ., 503 NW (2d) 275 (Ct - App 1993)

From,here to paternity : Using blood analysis to determine parentage Haas . WBB
:July 1988

767.80 Trial. (1) The trial shall be divided into ' 2 parts . The
first part shall ' deal with the determination of paternity . . The 2nd
part shall deal with child support, legal custody, periods of ' physi-
cal placement and related issues . At the first part of the trial, the
main issue shall be Whether the alleged or presumed father is or
is not the father , oof the mother's child, but if the child was born to
the mother 'while •she was the lawful wifee of a specified man there
shall first be determined; as provided in s . 89139, the prior issue
of whether the husband was not the father of the child . The first
part of' the trial 'shall be by ; jury only i f the defendant verbally
requests a ,jury tri al either at the initial appearance or, pretrial hear-
ing or, requests a jury tri al in wr i ting prior to the pretrial hearing .
The court may direct, and if ' requested by either, party, befor e the
introduction of any testimony in the poly's behalf, shall direct the
,jury , in cases where there is _ a jury , to find a special verdict as to
any of the issues specified i n this section except that the court shall
make all the findings enumerated in s 767 . 51 (2) to (5) . If the
mother is dead, becomes insane, cannot be found within the j uris-
diction or fa ils to commence: or pursue the action ; the proceeding
does not abate i f any of' the nelsons under s . 767.45 _(1) makes a
motion to continue . The testimony of' the mother taken at the pre-
trial heating may in any such case be read in evidence if it is com-
petent, relevant and material, <, The issues of' child support,: custody
and visitation and related issues shall be determined by the court
either , immediately.. after the first part of' the; tti al or at a -later, hear-
ing before the court .

(2) If' a ;jury is requested undez sub . (1), the jury shall consist
of . 6 persons No vet dict; is valid or received :unless agreed to by
at least 5 of the jurors . .
_ History : 1979 c 352s „ 10 ; Stars 1979s 767 50; .1983a. . 27,447 ; 1987a . 2 '27,355,
403 ; 1 993 a 481 .

Preponderance of the evidence standard of proof in paternity actions meets due
.process requirement . " Rivera v. Minnich; 483 US 574 (1987)
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reported to the department : of health and social services, or the
county child and spousal support agency, under s . 46 . 25 (2m)

(4m) Except as provided in sub '. (5), the court shall determi ne
child support payments by using the percentage standard estab-
lished by the department of health and social services under , s .
4625(9)

(5) Upon request by a party, the court may modify the amount
of child support payments determined . under sub .. (4m) if', after
considering the following factors, the court finds by the greater
weight of the credible evidenceethat use of' the percentage standard
is unfair to the child or to the requesting party:

(a) The needs of' the child .
(am) The physical, mental and emotional health needs of' the

child, including any costs for health insurance as provided for
under sub, (3m).

(b) The standard of living and circumstances of the parents,
including whether a patent receives maintenance payments under
s.. 767 26 and the needs of each party in order to support himself '
or herselfat a level equal to or greater than that established under .
42 USC 9902 (2) .

(c) The relative financial means of the parents .
(d) The earning capacity of each parent, based on each parent's

education, training and work experi ence and based on the availa-
bility of work in or near the parent's community .

(e) The need and capacity of ' the child for education, including
higher education .

(f) The age of the child .
(g) The financial resources and the earning ability of the child.
(gm) Any physical custody arrangement ordered or decided

upon .
(gp) Extraordinary travel expenses incurred in exercising the

right to pe riods of physical placement :
(h) The responsibility of ' the parents for the support of others .
(i) The value of services contr ibuted by the custodial parent.
(im) Thee best interests of the child ,.
(j) Any other factors which the courtt in each case determines

are relevant to the best interests of ' the child .
(5d) If' the court finds under sub; (5) that use of' the percentage

standard is unfair to the child or the requesting party, the court
shall : state in writing or on the record the amount of support that
would be required by using the percentage standard ; the amount
by which the court's order deviates fiom , that amount, its reasons
for finding that use of ' the percentage standardd is unfair to the child
or, the. party, ;its reasons for the amount of the modification and the
basis for the modification .

(5p) A party ordered to pay child suppo rt under this sect ion
shall pay simple interest at the rate .of 1 ;5% per month on any
amount unpaid ; commencing the first day of the 2nd month after
the month in which the amount was due . Interest under this sub-
section is, in lieu of' interest computed under s 807 :01 (4 ) , . 814 . 04
(4) or 815 .05 (8) and is paid to the clerk of court under s . 767 .29.:
Except as provided in s 767 29 (1 m), the clerk of court shall apply
all payments received for child support as follows :

(a)- First, to payment of '•child support due within the calendar
month during which the payment is withheld from income under
s .. 767,265 or under similar laws of ' another state . . If' payment is not
made through income withholding, the clerk shall first apply child
support payments received to payment of child support due within
the calendar month during which the payment is received.

(b) Second, to payment of unpaid child support due before the
payment is received .,

(c) Third, to payment of interest accruing on unpaid child sup-
port.

(6) Sections 767 .. 24, 767 . . 245, 767 . . 263, 767 . 265, 767 .. 267,
767 . 29, 767 . . 293, 767 . . .30, 767 . . 305, 767.. 31, 767.32 and 767 .. 325,
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bursement to the person for whom the payment has been awarded
if'that person is not a health care insurer ; provider or plan . I f the
court orders income withholding and assignment for the payment
of health care expenses, the courtt shall send notice of assignment
in the manner providedd under' s . 767,265 (2r) and may include the
notice of assignment under this subdivision with a notice of
assignment under s. 767,265, The clerk of court shall keep a
record of'all moneys received and disbursed by the clerk for health
care expenses that are directed to be paid to the clerk,.

2 . . If the court order's a parent to initiate or continue health
insurance coverage for a child under a health insurance policy that
is available to the parent throughh an employer or other organiza-
tion- but the court does not specify the manner in which payment
of'the health insurance premiums shall be made, the clerk of court
may provide notice of assignment in thee manner provided under
s .767 265 (2t), for the withholding from income of the amount
necessary to pay the health insurance premiums. The notice of
assignment under this subdivision may be sent with or included as
part of any other notice of assignment under s 767 . .265, it appro-
priate, A person who receives notice of assignment under this
subdivision shall send the withheld health insurance premiums to
the appropriate health care insures, provider or plan, as provided
in s. . 767 .265 (3h) .
NOTE: Par. (c) is created efF.1-1-96 by 1993 Wis . Act 481:
(d) I f'the court orders a parent to provide coverage of'the health

care expenses of the parent's child and the parent is eligible for
family coverage of health care expenses under a health benefit
plan that is provided by an employer on an insured or on a self-
insured basis, the employer shall do all of'the following .

1 Permit the parent to obtain family coverage of health care
expenses for the child, if eligible forr coverage, without regard to
any enrollment period or waiting period restrictions that may
apply.

2 Provide family coverage of health care expensess for the
child, if eligible for coverage, upon application by the parent, the
child,'s other parent, the department of health and social services
or the county designee under s 59.07 (97) ..

3" After the child has coverage under the employer's health
benefit plan ; and as long as the parent is eligible for- family cover-
age under the employer's health benefit plan, continue to provide
coverage for the child unless the employer receives satisfactory
written evidence that the court older is no longer in effect or that
the child has coverage of health care expenses under, another
health insurance policy or health benefit plan that provides com-
parable coverage of'>health'care expenses ..

(e) 1 If a parent who has been ordered by a court to provide
coverage of the health care expenses of' a child who is eligible for-
medical assistance under ss . 4945 to 49 47 receives payment
from a 3rd party for the cost of services provided to the child but
does not pay the health care, provider for the services or reimburse
the department of health and social services or any other person
who paid for the services on behalf of the child, the department of
health and social services may obtain a judgment againstt the par-
ent for the amount of the .3td party payment

2 . Section 767 . .265. (4) applies to a garnishment based on a
,judgment obtained under subd . 1 .

(4) Support .judgments or orders ordinarily shall be for peri-
odicpayments which may vary in amount if'appropriate The pay-
ment amount may be expressed as a percentage of the parent's
income or as a fixed sum, or as a combination of both in the alter-
native by requiring payment of'thegreater or lesser of'either a per-
centage of the parent's income or a fixed sum . . The father's liabil-
ity for past support of'the child shall be limited to support for the
period after the birth of the child .

(4g) In determining child support payments, the court may
consider all relevant financial information or other information
relevant to the parent's earning capacity, including information
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where applicable, shall apply to a ,judgment or order under this
section . .

(7) The court may order the attorney for the prevailing party
to prepare findings of fact , conclusions of law and a judgment for
the approval of the court .

History: 197 9 c. 352 ; 1983 a. 2'7, 192, 447; 1985 a. 29 ; 1985 a . 3155 s .. 22; 1987
a 27, 37, 355 , 413 ; 1989 a 212; 1991 a . 39 ; 1993 a. . 481 .

Determining father 's support obligation by applying percentage standards is inap-
propriate, where children live in several households In re Paternity of B . . W S ; 131
W (2d) 301, 388 NW (2d) 615 (1986)

Regardless of whether fifteen-year-old boy's parenthood resulted from sexual
assault as defined in criminal law, court could find intercourse and parenthood volun-
tary for purposes of child support In re Paternity of .J L H 149 W (2d) 349, 411 N W
(2d) 273 (Ct App . 1989) .

Is no statutory authority for order requiring mother to repay lying-in expenses paid
by medical assistance, Tn re Paternity of N : L M. 166 W (2d) 306, 479 NW (2d) 237
(Ct ' App 1991)

An order for payment of expert witness fees under sub . (3) is not limited to $100
by s 814 .04 (2) In re Paternity of Tiffany B 173 W (2d) 864, 496 NW (2d) 711 (Ct
App .. 1993) ;
Sub.. (4m) applies to back and future support , subject to the court's discretion A

discount in back support based on the father's assertion of paternity and lack of con-
tact with the child was improper. Paternity of Ashleigh N H 178 W (2d) 4'78, 504
NW (2d) 422 (Ct App 1993)

The assignment to the state of child support by AFDC recipients under s . 49 . 19 (5)
does not prevent a trial court acting under 6 ,'767 ,51 (5) from giving the father credit
for amounts actually contributed for support prior to the entry of an order even though
the creditresults in there being no payments owing from the father from which AFDC
payments can be recovered . Paternity of Cheyenne D L. 181.. W (2d) 868, 112 NW
(2d) 522 (Ct App 1994) .,

See also Wisconsin Adminis[sative Code Citations published in the Wisconsin
Administrative Code for a list of citations to cases citing eh HSS 80, the percentage
standards developed by the Department of Health and Social Services :

767.52 Right to counsel . (1) At the pretrial hearing ; at
the trial and in any further proceedings in any paternity action, any
pat ty maybe represented by counsel If' the respondent is indigent
and the state is the petitioner under s. 767 45 (1) (g), the petitioner
is represented by a gover nment attorney as provided in s . 767 45
(6) or the action is commenced on behalf' of the child by an attor-
ney appointed underr s . 767 045 (1) (c), counsel shall be appointed
for- the respondent as provided in ch 977, unless the respondent
knowingly and voluntari ly waives the appointment of counsel ..

(2) An attorney appointed under sub . (1) who is appearing on
behalf of a party in ` a paternity action shall represent that party,
subject to the limitations under sub (2m), in all issues and pro-
ceedings relating to the paternity determination and the initial
establishment of support. The appointed attorney may not repre-
sent the party in any proceeding relating to legal custody, periods
of physical placement or related issues .

(2m) Representation by 'an attorney appointed under sub . (1)
shall be provided beginning at the pretrial hear ing unless, as of the
date of the heating, the results of 'any blood tests that were ordered
by the court show that the alleged father is excluded or give rise
to the rebuttable presumption under s 767 48 (1 m) that the alleged
father is the father of : the child. . Representation by an attorney
appointed under sub. (1) shall terminate duri ng the paternity pro-
ceeding, if' the results of all of' the blood tests ordered by the court
show that the :allegedfather is excluded or give rise to the rebutta-
ble presumption under"s . 767 ' .4& (1m) that the alleged father is the
father of the child

(3) This section does not prevent an attorney res'pons'ible "for
support enforcement under s ., 59 458 (1) or any other attorney
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employed under s . : 46 .25 or 59 .07 (97) from, appearing in any
paternity action as provided under s . 767 . .45 . (6) .

History : 19'79 c . 352 ; 1983 a, 27 ; .1987 a. . 355 ; 1989 a 31 ; 1993 a 16, 481 ..
Paternity respondent does not have constitutional right to effective assistance of

counsel; paternity action is not a criminal prosecution ' In re Paternity of PL S . 158
W (2d) 712,463 NW (2d) 403 (Ct :App . 1990) .

767 .53 Paternity hearings and records ; confidenti -
ality. Any hearing, discovery proceeding or trial relating to pater-
nity determination shall be .closed to any person other than those
necessary to the action or proceeding .. Any record oft he proceed-
ings shall be placed in a closed file, except that :

(1) Access to the record of any pending or past proceeding
involving the paternity of the same child shall be allowed to the
child's patents, the parties and their' attorneys or their authorized
representatives.

(2) The clerk of circuit court shall provide information from
court records to the department of'health and social services under
s : 59.:395 (7) .

History : 1979 c 352 ; 1983 a 447; 1985 a 29.

767.60 Determination of marital children . In any case
where the father and mother of any nonmarital child shall enter
into a lawful marriage or a marriage which appears and they
believe is lawful, except where the parental rights of the-mother
were terminated .d prior thereto, that, child shall thereby become a
marital child, shall be entitled to a change in birth certificate under
s .69 15 (3) (b) and shall enjoyy all the rights and privileges of a
marital child as if he or she had been born during the marriage of
the parents; and this: section shall be taken to apply to all cases
prior to its date, as well as those subsequent thereto but no estate
already vested shalll be divested by this section and ss . 765 .05 to
765,24 and 852'05 ; The issue of ail marriages declared void under
the law shall, nevertheless; be marital issue .
Histor y : 1979 c. 32 9s 48, 92 (2); Stats'19179 s 765 .25; 1979 c . 352 ; Stats 1979

s . 767.60 ; 1981 c 314 s 146 ; 1983 a 447; 1985 a 315 .

767 .62 Orders when paternity acknowledged .
(1) In an action affecting the family -that seeks to establish an
obligation for the support of a child, the court or family 'court com-
missioner may enter a child support order against a man who has
signed and filed with the state registrar underr s . 69 15 .(3) (b) 3 a
statement acknowledging paternity that includes : notice of the pro-
visions of'this section and who has notice of' :the hearing . The court
shall determine child support under this subsection in-the manner
provided in s767,51 (4m) to (Sd)

- ; (3) , Within one ,year after signing the statement or one year
after, attaining the age of 18, whichever is later, a pei:son who has
signed a statement acknowledging paternity that is filed as, speci-
fied in sub.. (1) may request that the court urt or family court commis-
sioner order blood tests Upon such a request, the court or family
court commissioner; shall require the appropriate parties to submit
to blood tests, If the results of the, blood tests exclude as the father
of'the child the man who signed the "statement, the court shall dis-
missany action for child support under this section ; orshall vacate
any order for' child support entered under this section, with respect
to'the man . This subsection does not apply if, before a request for
blood tests under this subsection, the man who signed the state-
ment acknowledging paternity is determined to be the father of'the
child after tha ' n A rfprmancP of blood tests
His tory: 1993 a 481
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