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CHAPTER %4
PLANT INDUSTRY
94,01 . Plant inspection and pest control authority. 94:645  Fertilizer and pesticide storage
94,02  Abatement of pests 9465 - Soil and plant additives
9403  Shipment of pests and biological control agents; permits 9466  Sale of agricultural lime; license; penalty
94,10  Nursery stock; inspection; licensing ) 94.67  Pesticides; definitions
94.11  Special inspections; fees. : 94.675 - Pesticides; ddulteration.
9426  Cranberry culture; maintenance of dams, etc. 94 676  Pesticides; misbranding
9427  Liability for damages 9468  Pesticides; licensing of manufacturers and labelers
9428  Arbitrators to fix damages. 94681  Well compensation fee.
9429  Appeal. 94685  Pesticides; licensing of dealers and distributors of restricted-use pesti-
9430  Rights on payment. cides.
94,31  Service of notice. 9469  Pesticides; rules.
9432  Pay ofarbitrators 9470  Pesticides; prohibited acts
9435  Cranberry growers association 94.701  Pesticides; local regulation
9438  Agricultural and vegetable seeds; definitions 94702  Veterinary clinic permit
94,385  Seed label locations 94703 - Pesticides; licensing of commercial application businesses.
9439  Seed labeling requirements 94704  Pesticides; licensing of individual commercial applicators
94.40 Seed certification. 94,705  Pesticides; certification requirements and standards
94.41  Prohibitions 94707 Distribution and sale of certain pesticides.
9442 Exemptions 94708  Pesticides; sale and use to control bats.
9443  Seed labeler’s license. R 94.71 Pesticides; penalties; enforcement
9444  Records. 94,72 Commercial feed.
9445 . Powers and authority of the department. 9473  Agricultural chemical cleanup program
9446  Stop sale; penalties; enforcement 9476  Honeybee disease and pest control
94,50  Cultivated ginseng. 94761  Beekeepers, etc ; agricultural pursuit.
94.64  Fertilizer 94.77  Penalties.

Cross—reference: See definitions in s. 93 01.

94.01 Plant inspection and pest control authority.
(1) In the conduct of survey and inspectional programs for the
detection, prevention and control of pests, the department may
impose quarantines or such other restrictions on the importation
into or movement of plants or other material within this state as
necessary to prevent or control the dissemination or spread of
injurious pests.

(2) In accordance with sub. (1), the department, by summary
order, may prohibit the removal of any plant, host plant, or other
pest-harboring material from any private or public property, or
any area of the state which in its judgment contains or is exposed
to injurious pests, except under such conditions as in its judgment
are necessary to prevent the dissemination or spread of pests, giv-
ing written notice thereof to the owner or person in charge of the
property. While such order is in effect no person with knowledge
thereof shall cause or permit the removal of any such plant, host
plant or other pest-harboring material from such property or atea,
unless it is in compliance with the conditions of such order. Orders
issued under this subsection shall be in writing, have the force and

effect of an order issued under s. 93.18, and are subject to right of

hearing before the department, if requested within 10 days after
date of service. Any party affected by the order may request a pre-
liminary or informal hearing pending the scheduling and conduct
of a full hearing.

(3) No person may obstruct or interfere with the examination
or testing, by authorized inspectors and agents of the department,
of any plants or other material suspected of being infested or
infected with any injurious pests; nor may any person move any
plants, plant parts, pests or pest~harboring materials contrary to
the terms of any quarantine, rule, notice or order under this sec-
tion.

(4) The department, through its authorized agents or inspec-
tors, may enter at all reasonable times any property for purposes
of inspection, investigation and control of suspected pest infesta-
tions or infections and may intercept, stop and detain for official
inspection any person, truck, vessel, aircraft or other conveyance
believed to be carrying plants or other materials infested or
infected with pests, and may seize and destroy any such plants or

other materials moved, shipped or transported in violation of any
law, rule, quarantine notice or order.
History: 1975 ¢ 394 5. 18; Stats 1975's. 94.01

94.02 Abatement of pests. (1) If the department finds
any premises, or any plants, plant parts, or pest-harboring materi-
als located thereon are so infested or infected with injurious pests
as to constitute a hazard to plant or animal life in the state, or any
area thereof, it may notify the owner or person having charge of
such premises to that effect, and the owner or person in charge
shall, within 10 days after such notice, cause the treatment of the
premises or the treatment or removal and destruction of infested
or infected plants, host plants or other pest~harboring material as
directed in the notice. No person may violate the terms of any
notice received under this subsection, nor may any damages be
awarded to the owner for such treatment, removal or destruction.
Any person affected by a notice or order may appeal to the depart-
ment and request a hearing under s. 94.01 (2).

(2) If the owner or person in charge fails to comply with the
terms of the notice, within 10 days after receiving it, the depart-
ment or any cooperating local unit of government may proceed to
treat the premises or to treat or destroy the infested or infected
plants or other material. The expense of such abatement shall be
certified to the town, city or village clerk and assessed, collected
and enforced against the premises upon which such expense was
incurred as taxes are assessed, collected, and enforced, and shall
be paid to the cooperating unit of government incurring the
expense, or into the general fund if the control work was con-
ducted by the department.

(3) If a serious pest outbreak constituting a significant threat
to agricultural production or plant life occurs, and cannot be ade-
quately controlled by individual property owners or local units of
government in any area of this state, the department may petition
the joint committee on finance for emergency funds with which
to conduct needed control work independently or on a cooperative
basis with the federal or local units of government.

(4) This section pertains to the abatement of pests on agricul-
tural lands and on agricultural business premises. This section
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does not affect the authority of the department of natural resources

under ch. 26.
History: 1975c¢. 394 ss. 5, 19; 1975c 421; Stats. 1975s 94.02; 1977 ¢ 418;1981
¢ 20.

94.03 Shipment of pests and brologlcal control
agents; permits. (1) No person may sell or offer for sale, or
move, transpot, deliver, ship or offer for shipment, any pest, as
defined in s. 93.01 (10) or any biological control agent as defined
in sub. (2), without a permit as prescribed by rules of the depart-
ment. Such rules may provide for reasonable exemptions from
permit requirements. Permits may be issued only after the depart-
ment determines that the proposed shipment or use will not create
sufficient hazard to warrant refusal of a permit. Permits shall be
affixed to the outside of every shipping container or accompany
the shipment as the department directs.

(2). The department may by.rule regulate and contro} the sale
and use of biological .control agents to ‘assure their safety and
effectiveness in the control of injurious pests-and to prevent the
introduction-or use of biological control agents which may be
injurious to persons or property oruseful plant or animal life. The
term “biological control agent”-as used in this section means any
living organism which because of its parasitic, predatory or other
brologrcal characteristics may be effective for use in the suppres-
sion or control of pests by biological rather than chemical means.

History: 1975 ¢. 394 ss. 6, 17; 1983 2..189 5. 329 (20). -

94.10 Nursery stock; inspection; licensing. (1) Der-
INITIONS . As used in this section:

(a) “Agent” means any person selling or soliciting orders for
‘nursery- stock not from a-supply on hand, for a nurseryman or
dealer at a place other than the nurseryman’s or dealer’s place of
- business.

(b) “Dealer” applies to any person other than a nurseryman
who sells, offers tosell, solicits orders for or otherwise deals or
traffics in nursery stock, but does not include a person who as
agent or employe does business only in the name .of a licensed
nurseryman or:dealer.

(c) “Nursery” includes any grounds or premises in this state on
or in which nursery stock is propagated or grown for sale put-
poses The term “nursery” shall not be construed to mean a deal-
‘et’s premises or he€ling-in grounds on or in which nursery stock
is held for purposes other than propagatlon or growth.

@ “Nurseryman includes the person who owns, leases, man-
ages, ori§ in charge of a nursery. All persons engaged in opér ating
a nursery are farmers and are engaged in farming for all statutory
purposes.

(e “Nursery stock”™ means all plants and plant parts capable of

propagation or growth, except field, vegetable and flower seéds,
sod, cranberry cuttrngs, annuals and bulbs.

(em) “Officially 1nspected source” means a nursery or dealer
licensed by the department under this section, or a source outside
the state which is.officially recognized by the department under
sub. (5)..

(f) “Place of business” means each separate store, stand sales
ground, lot, truck, railway car or other vehicle or any other place
at or from which nursery stock is being sold or offered for sale.

(2) (a) The department shall inspect any nursery, heeling—in
ground or other premises on which nursery stock is kept for sale
inthe state at suchintervals as the department considets necessary.
Every.nurseryman and dealer shall maintain facilities which are
‘adequate for the care and keeping of nursery stock in a healthy and
viable condition pending sale. Every nurseryman and dealer shall
remove from sale any nursery stock incapable of reasonable
‘growth and remove from sale and treat or destroy stock infested
or infected with injurious pests to prevent the spread of further
-infection orinfestation. No nurseryman or dealer may buy; sell or
distribute nursery stock except from officially inspected sources,
or sell or distribute nursery stock infested or infected with injuri-
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ous plant pests or in such damaged or desiccated condition as to
be incapable of reasonable growth.

(b) By notice in writing the department may require a nursery-
man or dealer to hold any variety of nursery stock for inspection
ot reinspection whenever such action is necessary to determine
that'it is free from pests. The department may further order the
removal from sale and the treatment or destruction of any nursery
stock infested or infected with injurious pests or stock which is not
viable or is in such damaged or desiccated condition as to be inca-
pable of reasonable growth. No compensation shall be paid for
any stock ordered destroyed. Any notice or order hereunder shall
have .the effect of a special order under s. 93.18 and may be
appealed to the department as provided under s. 94.01 (2).

(3) (a) No person may engage as a nurseryman in this state
without-a license from the department. Such license expires on
March 31 of each year. Applications for license shall be submitted
on a form prescribed by the department, and shall be accompanied
by payment of the required fee. The fee for nurserymen whose
gross annual sales of nursery stock do notexceed $500is $10. The
fee for nurserymen whose gross annual sales exceed $500 shall be
based ontotal acreage and is as follows: $35 for less than 10 acres;
and $35 for 10 acres or more with an additional acreage fee of $25
foreach 25 acres or fraction thereof for all acreage in excess of 10.
Nurserymen selling nursery stock from a supply on hand at other
than a nursery location shall pay an additional fee of $25 for each
such place of business. Each nurseryman shall buy, sell and dis-
tribute only nursery stock from officially inspected sources. Upon
request of the department, the nurseryman shall furnish a list of all
sources from which the nursery stock is secured and all locations
where such stock is sold. No license is transferable

" (b) ‘1. In addition to the fees under par. (a), an applicant for a
license under par. () shall pay a surcharge to'the department in the
following amount:

a. If the applicant’s gross annual sales of nursery stock are not
more than $500, $20.°

b. If the applicant’s gross annual sales of nursery stock are
more than $500 and the applicant’s nursery is less than 10 acres,
$90.

c. If'the apphcant s gross annual sales of nursery stock are
more than $500 and the applicant’s nursery is 10 acres or more, the
sum of $90 plus $10 for each 25 acres or fraction of 25 acres in
excess of 10.

d. If the applicant sells nursery stock from a supply on hand
at other than a nursery location, $30 for each such place of busi-
ness.

2. The amounts colleéted under subd. 1. shall be credited to
the appropriation under s. 20.115 (7) (j).

(4) (a) Every-dealer before offering'nursery stock for sale or
distributing or soliciting orders for nursery stock shall secure a
dealer’s license from the department. Each applicant for license

shall certify that the applicant will buy and distribute only nursery

stock from officially inspected sources. Each dealer shall main-
tain with the department a list of all sources from which nursery
stock is secured and all locations where such stock is sold. License
applications shallbe:submitted on.a form prescribed by the depart-
ment and shall be accompanied by a fee for each place of business

‘where nursery stock will be sold by the applicant. The amount of

such fee is $25 for each place of business. ‘A dealer’s license
expires on March 31 of each year. No license is transferable.

(am) In addition to the license fee required under par. (a); an
applicant for a license under par. (a) shall pay a surcharge of $30.
The amounts collected under this paragraph shall be crédited to
the appropriation under s. 20.115 (7) (j).

(b) No dealer may sell, offer for sale or have in possession any
nursery stock which has not been officially 1nspected as provided
in this section.

(5) The department may enter into reciprocal agreements with
other states for the recognition of official license and inspection
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certificates. Nursery stock owned by persons from such states
may be sold and delivered in this state without license or fee, if like
privileges are accorded.to persons from this state in such other
states, and the department finds that such states require inspection
equal to, that required in this state, except that any nonresident
nurseryman or dealer having a place of business in this state shall
obtain a license and pay the fees required by this.section.

(6) LABELING NURSERY STOCK; RETAIL SALES. (a) Every nurs-
eryman or dealer shall attach to'the outside of each package, box,
bale or lot of nursery stock shipped or otherwise delivered, a tag
or label bearing the'name and address of such licensee and a certi-
fication by the narseryman or dealer that such nursery stock is
from officially inspected sources. Therequirements of this para-
graph shall not apply to nursery stock sold and delivered at the
place of business of a nurseryman or dealer who has there conspic-
uously posted the license certificate.

(b) It is'unlawful to accept for shipment any nursery stock
unless it bears-a certificate as provided in par. (a). In case any nurs-
ery stock is shipped in or into this state withoutthe ceitificate
plainly affixed, the fact must be promptly reported to the depart-
ment by the carrier, stating the consignor-and the consignee and
the nature of the shipment. Every common carrier when directed
by the department shall notify it of any or all shipments of nursery
stock, giving the name of the consigror, the consignee, and the
nature of the shipment and shal] hold such shlpment subject to the
order of the department.

(c) Nursery stock sold at retail shall bear a tag or label giving
the common or. botanical’ name of such plants.

(7) MISREPRESENTATION It is unlawful for any person:

(a) To misrepresent the name, origin, grade, variety, quality or
hardiness of any nursery. stock offered for sale, or to make any
other false or misleading representation of any kind, in connection
with the advertising or sale of nursery stock.

(b) To represent, by name or otherwise, that the person is a

nurseryman or conducts a nursery business when such is not the
case. R , ’
(¢) To make a false declaration of nursery stock acreage or
gross annual sales to the department, or to conceal nursery stock
to avoid mspectlon Every.person sellmg nursery stock, upon the
request of the depattment must furnish copies of the person’s
order forms, contracts and other records or documents relating to
acreage or gross sales.

(d) To sell.or sh1p any nuzsery stock bearing an outdated,
altered or otherwise invalid certificate.

History: 1975 ¢ 394ss.20, 22 1975(: 421 Stats 19755 94 10 1983a 189 1989
a 3131993 a. 16.

. 94.11 Special inspections; fees. . Persons applying for
any. special inspection and certification of nursery stock or other
plants or material as to freedom from infestation or infection shall
pay:a‘reasonable fee to cover travel and other expenses of the

department.”
Hlstoxy 1975c 39%s 23 Stats 1975 5.94.11.

94 26 Cranberry culture, mamtenance of dams, etc.
Any person owning lands adapted to the culture of cranbeiries
may build-and maintain on any land owned by the person  such
dams upon.any watercourse or ditch as shall be necessary for the
purpose of flowing such lands, and construct and keep open upon,
across and through any lands such drains and ditches as shall be
‘necessary for the purpose of bringing and flooding or draining and
carrying off the.water from such cranberry growing lands, or for
the purpose of irrigation, fertilization and drainage of any other
lands owned by the person; provided, that no such dams or ditches
shall i 1n]ure any . other dams or dltches theretofore lawfully con-
structed and maintained for a like purpose by any other person.

History: 1993 a. 492
' See'note t0 30 18, cmng SLate v Zawxstowskl 95 W (2d) 250, 290 NW (2d) 303
(1980).~
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94.27 -Liability for damages. The person so building or
maintaining any such dam or constructing or keeping open any
such-ditch or drain shall be liable to the persons whose lands are
overflowed or otherwise injured by such dam, ditch or drain for
the full sum of damages so sustained, which shall be ascertained
and recovered in the manner following and not otherwise. ‘If the
person claiming any such damages cannot agree with the person
liable to pay the same, the person cla1mmg the damages shall
select one disinterested arbitrator and give notice thereof to the
person from whom such damages are claimed, who shall, within
ten days after the receipt of such notice, select another disinter-
ested arbitrator, not of kifi to any of the pattles interested in main-
taining such dams, ditches or drains, and give notice ther eof to the
claimant and to each of the persons so selected as arbitrators.

History: 1993 a 492

94.28 Arbitrators to fix damages. The persons selected
as arbitrators shall, within twenty days-after such notice, appoint

‘somie disinterested third person to act as arbitrator with ther and

fix atime and place at which the arbitrators shall meet to determine
the damages which the claimant ought to have, and give notice
thereof'to the parties interested. At the time and place so fixed, the
arbitrators shall view the premises and hear the proofs and allega-
tions of the parties, and within ten days thereafter the arbitrators,
or any two of them, shall make duplicate statements of the pro-
ceedings had by them and of ‘the amount by thém ordered to be
paid to the claimant for the claimant’s damages and the amount to
be paid by the respective parties for their fees and the costs of such
proceedmgs, and deliver to each party a copy thereof. Within
twenty-days thereafter the amount so ordered shall be paid by the
party of whom requlred unless an appeal be taken as heremafter

provided.
Hxstory 1993 a. 492,

94 29 Appeal If either party is not satisfied with the award
the party may, within 10 days after the delivery of the copy thereof

to him or her, serve upon either of the arbitrators notice of appeal

from their award to the circuit court of the county in which the
lands or any part thereof are situated and pay to the arbitrators the
whole amount of their fees plus the fee prescribed in s. 814.61 (8)
(a) 1.or (am) 1.; and if the party required to pay the damages gives

notice-of an appeal therefrom he or she shall file with the notice

of appeal an. undertaking, signed by 2 or more sureties, to be
approved by at least 2 of the arbitrators, in double the amount of
the award, conditioned to pay any judgment that may be rendered
against the party upon appeal. Upon filing the notice of appeal and
undertaking, when zequlred the arbitrators, or 2 of them, shall,

within 10 days, make and sign a full statement of the proceedings

had by them and of then award and file the same with the clerk of

circuit court and pay the fee prescnbed ins. 814.61 (8) (@ 1. or
(am) 1.; and thereupon thé clerk shall enter an action in which the
clalmant is' the plaintiff, which shall be de¢med then at issue, and
proceedmgs shall be had thereon in like manner as in other civil
actions in the court. Unless the appellant obtains a more favorable

judgment upon appeal he or she shall pay costs; otherwise, the

xespondent
History 1981 ¢.317; 1993a 16

94 30 nghts on payment If nexther party appeals from

such awardand the party required to pay the damages shall pay the

full amount thereof within the time above prescribed or if, upon

.an appeal,a final judgment shall be rendered in favor of the claim-

ant-.and the defendant shall pay such judgment and all costs
awarded to'the ¢laimant within sixty. days after such final judg-
ment; then the person so erecting or maintaining such dam or dams

‘or constructing.or maintaining such ditches or drains shall have
the perpetual right to maintain and keep the same in good condi-
-tion and: repair; and neither the. person nor the person’s assigns

shall be liable to the payment of any further damages.on account
thereof; and upon failure to make such payment within the times
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above prescribed the person shall forfeit all right to maintain such
dams, ditches or drains under the foregoing provisions.

History: 1993 a. 492

94.31 . Service of notice. In all cases arising under ss.
94.26 to 94.30 when it shall be necessary to serve any notice upon
any person who may be out_of the state or whose whereabouts
shall not be known to the person desiring to serve the same, such
notice may be served upon any agent or employe of such person
who may be found within this state, and such service shall have
the same effect as if it was made upon the party interested.

94.32 Pay of arbitrators. The arbitrators shall receive for
their services three dollars per day each, to be paid in whole or in
part by either party as they shall determine.

94.35 Cranberry growers association. The Wisconsin
cranberry growers association shall obtain and publish informa-
tion relative to the cultivation and production of cranberries. The
association shall hold semiannual meetings in August and January
at such place as it shall determme
" History: 1983 a. 524

94.38 Agricultural and vegetable seeds; definitions.
When used in ss. 94.38 to 94.46 unless the context requires other-
wise:

(1) “Advertlsement” means all representations, other than
those on the label, disseminated in any manner or by any means
relating to seed within the scope of ss. 94.38 to 94.46.

(2) . “Agricultural seed” includes the seeds of grass, forage,
cereal, fiber crops and lawn seeds-and any other kinds of seeds
commonly recognized and sold within this state for sowing pur-
poses as agricultural seeds or mixtures thereof, and may include
noxious weed seeds if used as agricultural seed.

(3): “Certified seed” means seed produced in compliance with
the standards and procedures of a certifying agency and that bears
-an official label issued for such seed by a seed certifying agency
stating that the seed is certified. The 4 classes of certified seed are:
breeders, foundation, registered and certified. .

(4) “Certifying agency” means an agency designated by any
state, territory, possession or foreign country to certify seed.

(4m) “Coated’ seed” means seed, other than treated seed,
which is covered with any substance that changes the size, shape
or-weight of the seed.

“(5) “Hybrid seed” means, fora kmd or vanety of seed, the first

, generatlon seed progeny of 4 cross produced by controlled polli-

nation which combines 2 inbred lines; one inbred line and a single
cross; 2 single crosses; one inbred-line or a single cross with an
open pollinated variety; or 2 selected clones, seed lines, varieties
or:species. “Hybrid seed” does not include seeds incidentally pro-
duced as a result of incomplete control over pollination.

(6) “Kind” means one or more related species or subspecies
which singly or collectively is known by one common name, such

as corn, oats, alfalfa or timothy.

‘(
““(7) “Label” means the display of written, printed or graphic

matter upon or attached to the container of seed or, for seed sold
in bulk quantities, included with the invoice or shipping document
furnished the purchaser at time of delivery.

(8) “Labeler” means any person who as grower, processor,
jobber, distributor or seller labels seed or accepts responsﬂ:nhty
for labeling information pertalmng to any container or lot of agri-
‘cultural or vegetable seed and whose name and addtess is required
to appear on the label unders. 94.39. -

(9) “Labeling” includes all labels and other written, printed or
graphic representations, in any form whatsoever, accompanying
or pertaining to-any seed whether in bulk or'in containefs and
includes Tepresentations on invoices.
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(10) “Lawn seed” means the seed of grasses, clovers or other
agricultural seeds or mixtures thereof commonly used or sold for
seeding lawns, parks or turf areas in this state.

(11) “Lot” means a definite quantity of seed identified by a lot
number or other mark, every portion or bag of which is uniform
within recognized tolerances for the factors which appear in the
labeling.

(12) “Noxious weed seeds” are d1v1ded into 2 classes, “pro-
hibited noxious weed seeds” and “restricted noxious weed seeds”
and are defined as follows: C .

(a) “Prohibited noxious weed seeds” include the seeds of field
bindweed . (Convolvulus. arvensis), leafy spurge (Euphorbia
esula), Canada thistle (Cirsium arvense) and quack grass (Agro-
pyron repens).. : .

(b) “Restricted noxious weed seeds” include the seeds of dod-
der (Cuscuta spp ), wild mustard (Sinapis arvensis), Indian mus-
tard: (Brassica juncea), buckhorn (Plantago lanceolata), ox—eye
daisy (Leucanthemum vulgare), perennial sow thistle (Sonchus
arvensis), wild radish (Raphanus raphanistrum),. yellow rocket
(Barbarea vulgaris), wild oats (Avena fatua), giant foxtail (Setaria
faberi), hoary alyssum (Berteroa incana), downy brome (Bromus
tectorum) and white cockle (Silene alba).

(13) “Person” includes any individual, firm, partnership, 11m
ited liability company, corporation, company, socwty or associa-
tion.

{14) “Preinoculated seed” means legume seed Wthh has
received an application, prior to'sale, of a culture of bacteria which
will effectively inoculate the legume as:shown by nodulation of
the roots, growth of the plants and accumulation of nitrogen in the
plants. ‘

(15) “Pure seed” “germmatton”, “hard seed” and other terms
commonly used in labeling and testing seeds shall be as-defined
in the rules of the department.

(16) “Record” means all information relating to lot, identifi-
cation, source, origin, variety, amount, processing, blending, test-
ing, labeling, sale and distribution of seed and includes a file sam-
ple of each lot. . 5

(18) “‘Seizure?’ means the taking of legal custody over seed by
court order.

(19): “Stop sale” means a department order restrammg the
sale, use, disposition or movement of seed.

(20) “Treated seed” ‘means: seed ~which has received an
application of a substance; or has been subjected to a process-in
such a way as to reduce, control or repel certain disease organisms,
insects or other pests attacking seeds-or seedhngs growing there-
from.

(21) “Type” means a group of varieties so nearly similar that
the individual: varieties cannot be cleaxly dlffexentlated except
under special conditions.

{22) “Variety” means asubdivisionof akmd based on'growth,
yield, plant, fruit, seed, disease resistance or other characteristics
by which it-can be dlfferentlated from other plants of the same
kind.

(23) “Vegetable seed” includes the seeds of crops which are
grown commercially. and in' home gardens. as - vegetables for
human consumption and are commonly-known and sold in this
state as vegetable seeds. ‘ :

(24) “Weed seeds” includes the seeds of all plants genetally
recognized as weeds within this state, and mcludes noxious weed

seeds.
History: 1975.c. 39, 308; 1983 a: 189; 1985 2 138 1993a 112

94.385 Seed label locations. (1) Each container of
agricultural or vegetable seed which is sold, distributed or offered
or exposed for sale within this state for seeding or spfouting pur-
poses shall bear or haveé attached to it in'a conspicuous place a
label containing the information specified in s. 94.39.
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(2) Exceptas provided unders. 94.43 (2), each bulk lot of agri-
cultural or vegetable seed sold within this state for seeding or
sprouting purposes shall include with the invoice or shipping doc-
ument furnished the purchaser at time of delivery a label contain-
ing the information specified in s. 94.39.
. History: 1985 a. 138:

94.39 Seed labeling requirements. Each label for agri-
cultural or vegetable seed required under s. 94.385 shall be a
plainly written or printed label in the English language, giving the
followmg information:

(1) For agricultural seeds:

(a) The commonly accepted name of the kind or kind and vari-

ety of each agricultural seed component in éxcess of 5 per cent of

the whole and the percentage by weight of each in order of its pre-
dominance. When more than one component is required to be
named; the word “mixture” or “mixed” shall be shown conspicu-
ously on the label. Seed components.of 5 per cent or less may be
named, if desired.

< “(am) The percentage of hybrid seed included in the pure seed
contents of the container or bulk lot, if the percentage is less than
96%. No kind or variety of seed may be labeled as hybrid seed
unless the pure seed consists of at least 75% hybrid seed. Designa-
tions-of hybrid seed shall be treated in the same manner as are
names of varieties under par. (a).

(b) Lot number or other identification.

(c) Origin by state or foreign country of alfalfa, red clover,
white clover or field corn, except hybrid field corn. If the origin
of these crop seeds is unknown, that fact shall be stated.

'*(d) Percentage by weight of all weed seeds.

(e). The name and 1ate of occurrence per pound of each kind
of restricted noxious weed seed present singly or collectively in
excess of:

1. One seed in 2.5 grams of redtop; bent grass and seeds of
similar:size and weight and mixtures of those seeds.

‘2. One'seed in 5 grams of rough bluegrass (Poa trivialis) and
seeds of similar size-and weight and mixtures of those seeds.

3. One seed in 10 grams of Kentucky bluegrass, timothy and
seeds of similar size and weight and mixtures of those seeds.

4. One seed in 20 grams of alsike clover, white clover, reed
canary grass and seeds.of srmrlar size and werght and mixtures of
those seeds.

5.-One seed in 30 grams of orchard grass, chewings fescue,
red fescue, birds—foot trefoil and seeds of similar size and weight
and mixtures of those seeds.

:6.- One seed in 50 grams of alfalfa, red clover, sweet clover,
ryegrass, tall fescue, foxtail millet and seeds of similar size and
weight and mixtures of those seeds.

7. One seed in 70 grams of smooth brome, rape and seeds of
srmrlar size and weight and mixtures of those seeds.

- 8. One seed in‘90 grams of Japanese millet and seeds of simi-
lar‘ size and weight and mixtures of those seeds.

. 9. Oneseedin 100 grams of crown vetch and seeds of similar
size and weight and mixtures of those seeds.

-10.-One seed in 150 grams of proso millet, flax and seeds of
srmrlar size and weight and mixtures of those seeds.

11. One seed in 250 grams of Sudan grass and seeds of srmrlar
size and weight and mixtures of those seeds:

12. One seed in-500 grams of oats, 1ye, barley, wheat, sor-
ghum, buckwheat, sunflower and seeds of similar size and weight
and mixtures of those seeds.

13. One seed in 500 grams of field beans, peas, corn, soybeans

.and seeds of similar size and weight and mixtures of those seeds.
® Percentage by weight of all other crop seeds.

(g). Percentage by werght of inert matter.

(h). Foreach agrrcultural seed named under par. (a):

1. Percentage of germination, exclusive of hard seed:
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2. Percentage of hard seeds, if present.
3. The calendar month and year the test was completed to
determine such percentages.

(i) Name and address of the person who labeled the seed, or
who'sells, drstrrbutes or offers or exposes it for sale within this
state.

(3) For vegetable seeds in containers of one pound or less:

‘(a) Name of kind and varrety

(b) For seeds which germmate less than the standard estab-
lished by department rule:

1. Percentage of germination, éxclusive of hard seed.

2. Percentage of hard seeds, if present.

3. The calendar month and year the test was completed to
determine such percentages.

4, The words “Below Standard” in not less than 8—point type.

..(¢) Name and address.of the person who labeled the seed, or
who sells, distributes or offets or exposes it for sale within this
state.

(4) For vegetable seeds in contarners of more than one pound

(a) The name of each kind and variety present in excess of 5%
of the whole and the percentage by weight of each, in‘order of its
predominance.

'(b) ‘Lot number.or other identification.

(¢) ‘For each vegetable seed named:

1. Percentage of germination, exclusive of hard seed.

2. Percentage of hard seeds, if present.

3. The'calendar mornith and year the test was completed to
determine such percentages.

(d) Name and address of the person who labeled the seed, or
who sells, dlstrrbutes or offers or exposes it for sale within this
state.

(5) Forall treated seeds in addition to other labelrng require-
ments under this section (for which a separate label may be used):

(@) A word or statement indicating that the seed has been
treated.’

(b) The commonly accepted coined, chemical (generrc) or
abbreviated chemical name of the substance applied ora descrrp-
tion of the process used:

(c) If the substance applied to the seed is-harmful to human or
other vertebrate animals: -

L The caution statement “Do.not use for food feed or oil pur-
poses or.a similar statement; -
2. Words and symbol or a single word indicating the toxrcrty
of the substance used to treat the seed, such as “Danger — Poison”
and the skull and crossbones symbol, “Wammg or “Caution”;
and : e
.. 3. A statement setting forth the antidote, if any, and the first
aid treatment directions for poisoning by the specific substance.

(6)-For:all preinoculated seeds, in addition to other labeling
requrrements under this section (for which a separate label may be
used):

(a) A word ot statement mdrcatrng that the seed has been pre-
inoculated.

(b) The date beyond which the 1nocu1ant isnot to be considered
effective.

(7). For field corn seed, in addrtron to other labeling require-
ments under this section: v

(a) The commonly accepted name of the variety or, if none,
descrrptrve name.

.. (b) The relatrve maturrty ascrrbed by the labeler.

(8) For all coated seeds, in addition to other labeling require-
ments under this section, a word or statement indicating that the

seed has been coated.
Hlstory 1975¢: 39, 308; 1985 a; 138

94.40 Seed certification. (1) No alfalfa seed may be
sold, distributed or offered or exposed for sale within this state if
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labeled, advertised or represented as the vernal variety, unless the
seed has been certified by a seed certifying agency.

* {2) The Wisconsin crop improvement association, a nonprofit
organization incorporated under the laws of this state, in coopera-
tion with the university of Wisconsin-Madison college of agricul-
tural and life sciences and the department, shall be the seed certi-
fying agency for the certification of agricultural and vegetable
seed in the state. ,

(8). The Wisconsin crop improvement association, in coopera-
tion with the university of Wisconsin-Madison college of agricul-
tural and life sciences, shall establish standards and procedures for
the certification of seed, subject to approval of the department.
Standards and procedures established under this subsection shall
be no less stringent than those prescribed by the association of
official seed certifying agencies.

History: 1973 ¢.335 s 12; 1977 c. 29 5.1650m (4); 1985 a. 138.

94.41 Prohibitions. (1) It is unlawful for any person to
sell, distribute or offer or expose for sale any agricultural or vege-
table seed:

(a) Unless the test to determine the percentage of germination
required under s. 94.39 is completed within a 12-month period
immediately prior to the date it is sold, distributed or offered or
exposed for sale, as shown by records, exclusive of the calendar
month in which the test is completed, except that seeds packaged
in  hermetically sealed containers may be sold, distributed or
offered or exposed for sale under such conditions as the depart-
ment may prescribe, for a period of 36 months following the
month in which the seeds are tested. No seeds in hermetically
sealed containers shall be sold, distributed or offered or exposed
for sale beyond such 36-month period unless retested within the
preceding-9-month period, exclusive of the calendar month in
which the retest is completed. Seed, for which the germination
test date has expired, shall be relabeled by a licensed labeler prior
to its being sold, distributed or offered or exposed for sale.

(b) Not labeled in accordance with s. 94.39, or containing any
labeling statemients which modify or deny label information
‘required under s. 94 39, or having any other false or misleading
labeling.

(c) Pertaining to which there has been a false or misleading
advertisement, claim or representation.

(d) Contammg prohibited noxious weed seeds in excess of tol-
erances established by rules of the department.

(e) Contammg restricted noxious weed seeds singly or collec-
tively in excess of:

1. One seed in one gram of the agncultutal seeds named in s.
94.39 (1) (e) 1. and 2.
2. One seed in 5 grams of the agncultural seeds named in s.
19439 (1) (e) 3.
3. One seed in 10 grams of the agricultural seeds named in s.
94,39 (1) (e) 4. to 6.
4. One seed in 15 grams of the agncultutal seeds named ins.
94,39 (1) (e) 7.
5. One seed in 20 grams of the agncultural seeds named in s
04.39 (1) (&) 8. and 9.

39 (1) (e) 8. and
6. One seed in 30 grams of the agricultural seeds named i ins.
94.39 (1) (e) 10.
7. One seed in 50 gr: ams of the agncultural seeds named in's.
94.39 (1) (e) 11.
8. One seed in 100 grams of the agricultural seeds named in
s.94.39 (1) (e) 12. and 13. o
(f) Containing weed seeds in excess of one per cent by weight.
(g) Consisting in part or in whole of prohibited or restricted
noxious weed seeds in excess of quantities prescribed herein.
- (h) Represented to be certified seed by means of any labeling,
advertisement- or other representations unless it is certified and
bears an official certification label.
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(i) Having attached thereto a blue label, unless such label is an
official certification label authorized for use on such seed by a
seed certifying agency.

() Whenthe inoculum applied to preinoculated seed is ineffec-
tive as determined by standards established by rules of the depart-
ment.

(k) Not certified by an official seed certifying agency, if
labeled under the variety name of a vatiety of seed which is pro-
tected by and can only be sold as a class of certified seed under a
certificate of plant variety protection issued under the federal
plant variety protection act (7 USC 2321 et. seq.), provided that
seed from a certified lot may be labeled as to variety name when
used in a mixture by, or with the approval of, the owner of the vari-
ety.

(2) Itis unlawful for any person:

(a) To detach, alter, deface or destroy any label attached to or
accompanying seed, or to alter or substitute seed in a manner
which would defeat the purposes of s. 94.39 or result in the sale
or distribution of seed in violation of ss, 94.38 to 94.46 or rules
thereunder,

(b) Todisseminate any false or misleading advertisements, or
make any false or misleading claims concerning agricultural or
vegetable seeds in any manner or by-any means.

(c) To hinder or obstruct in any way, any authorized person in
the performance of the person’s duties under ss. 94.38 to 94.46.

“(d) To fail to comply with a “stop sale” order or to make any
other disposition of any lot of seed contrary to the provisions of
suchorder.

(e) To use the word “trace” as a substitute for any labeling
requlred under s. 94.39 relating to the composition of seeds or seed
mixtures.

- (f)’ To use the word “type” in any labeling in connection with
the name of any agticultural seed variety.

(2) To make a false declaration of gross annual sales on any
application for a seed labeler’s license or to fail to keep available
for inspection by the department accurate records of gross annual

sales of seeds sold in this state as a labeler.
Histoxy 1973 ¢ 194, 195; 1985a 138; 1993 2 492

94.42 Exemptlons. The provisions of ss. 94. 38 to 94.46
do ‘not apply to:

(1) Seed or grain not intended for sowing purposes, except
where it is made to appear by labeling, advertising or other repre-
sentations that it is available for purchase or is being sold, distrib-
uted or offered or exposed for sale as seed; or where it is repre-
sented as being suitable for use as seed by such terms as cleaned,
processed, treated, tested, certified or terms of similar import.

(2) To seed in storage in, or being transported or consigned to,
acleaning or processing establishment for cleaning or processing;
but any labeling or other representation which may be made with
respect to the uncleaned or unprocessed seed shall be subject to ss.
94.38 t0 94.46.

(3) Any carrier in respect to any seed delivered or consigned
toit by others for ttanspoxtanon inthe oxdmary course of its busi-
ness as a carrier.

{4) Any person in respect to any seed soid, distributed or

“offered or exposed for sale which was incorrectly labeled or repre-

sented as to kind, variety or origin, provided that the seeds cannot

-be identified by examination thereof, unless the person has failed

to obtain an invoice, genuine grower’s declaration or other label-
ing mformatlon reasonably necessary to insure the seed is as rep-

resented.
History: 1985 a. 138

~94.43 "~ Seed labeler’s license. (1) Every person whose
‘name and address are required to appear on the label of any seed
as the labeler or person responsible for the labeling thereof under
s. 94.39, or every person who opens any bag or container of seed
and sells any part of the seed contained therein, shall obtain a seed
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labeler’s license from the department before selling, distributing
or offering. or exposing, such seed for sale in this state.

(2) No person may sell, distribute or offer or expose for sale
in this state any seed not labeled by the holder of a seed labeler’s
license: whose name and address are on-the label, except that no
license shall be required to sell seed of one’s own production if it
is delivered to the purchaser only on the farm premises where
grown- or to sell seed only in bags or other closed containers
labeled by the holder of a seed labeler’s license. Labels are not
required for seed packaged at time of sale at retail by the holder
of a seed labeler’s license if the bin or other container from which
the seed is sold bears a label and the seed with its labeling may be
readily examined by the purchaser prior to sale. Seed sold by a
licensed labeler under this exception shall be considered as having
been sold under his or her label for purposes of computing license
fees under sub. (3). ‘

. (3) Application for a seed labeler’ s license shall be submitted
ona form presctibed by the department and shall be accompanied
.by a fee based on the gross sales of seed within the state by the
applicant under his or her own label during the previous 12 months
prior to filing the application. Fees for alabeler’s license shall be
computed on gross sales according to the following schedule:
Less than $10,000, $25;-$10,000 or more but less than $25,000,
$50; $25,000 or more but less than $75,000, $100; $75,000 or
more but less than $200,000, $150; and $200,000 or more, $200.

. (4) . The license fee for a new applicant or for a person who did
not sell seed under his or her own label during the previous 12
months shall be the minimum fee of $25 for the first year or any

, part thereof.

(4m) The fees imposed under subs. (3) and (4) shall be cred-

ited to the appropriation under s. 20.115 (7) (gm).
... (B) The licenses shall expire on December 31 of each year.
Licenses shall not be transferable and no fee or any portion thereof
shall be refunded after the license has been issued.

Hlstory 1985a 138; 1989 a. 31; 1991 a 269

94.44 Records. Each person ‘Wwhose name is required to
appear on the label as the labeler of agricultural or vegetable seeds
pursuant to s. 94.39 shall maintain complete records of each lot of
seed sold or labeled for a;period of 2 years after final sale or dispo-
sition thereof, except that a file sample-of such seed need be kept
foronly one year. This section shall not be construed as requiring
arecord of the sale or disposal of each portion of a lot sold at retail
in quantltles of less than 40-pounds.” All records and samples per-
taining to any lot of seed shall be accessible for inspection by.the
dcpartment during customary busmess hours.

1 94.45 Powers and authorlty of the department. The
department is authorized:

(1) To enter durmg regulal business hours all places of busi-
ness, warehouses, freight depots, cars, trucks and all-other places
where seed is stored, transported, sold or exposed for sale. The
-department is'empowered to-sample any container of seed, ana-
lyze and test the samples and inspect all records relating to any lot
of seed in order to secure evidence of violation of ss. 94.38 to
94.46.

(2) To estabhsh and mamtam a seed laboratory for the testlng
and.analysis of seed,

:"(3) To.make purity and germination tests of seed for persons
on request and for this purpose may prescribe rules governing
such testing and fix and collect charges for tests made. :

(4) To cooperate with the U.S. department of agriculture and
other agencies in seed law enforcement.

-(5) . To publish at least once a year, in.such form as the depart-
ment deems. proper, .information. concerning the inspection and

sales of seed and the results of the analysis of official samples of

agricultural and vegetable seeds distributed within the state.
- (6)- To establish rules, after:public hearing:
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(a) Governing the methods of sampling, inspecting, analyzing,
testing and examining agricultural and vegetable seed, and to pre-
scribe tolerances for purity and germination tests and rates of
occurrence of noxious weed seeds.

(b) To-add to or remove from the list of prohibited and
restricted noxious weed seeds as specified in s. 94.38 (12)

(c) Governing the distribution and labeling of seed

(d) Providing standards for relative maturities, certification of
seed and the effectiveness of inoculum applied to preinoculated
seed.

(e) Providing reasonable standards of germination for vegeta-
ble seeds.

(f) 'Providing a list of “fine—textured grasses” and “coarse
kinds”.

(g) Governing the issuance of seed labeler’s licenses.

(h) For the administration and enforcement of ss. 9438 to

94.46.
History: 1975¢. 39, 308; 1983.a. 1895 329 0)

.-94,46 = Stop sale; penalties; enforcement. (1) The
department may issue a written or printed “stop sale” order to the
owner or custodian of any lot of agricultural or vegetable seed not
conforming with ss. 94.38 to 94.46, or rules thereunder. The order
shall specify the sections of the law or rules violated and shall pro-
hibit the sale or other disposition of the seed except as the depart-
ment authorizes or directs. Unless the seed is brought into compli-
ance with the law.or rules and is released from the “stop sale”
order, or other disposition is agreed upon in writing within 30 days
after service. of the order, the seed shall be disposed of as the

.department by notice in writing may direct. This shall not preclude

the voluntary signing of a disposal agreement without the issuance
of a.“stop sale” order. . Any notice or. order hereunder may be

served personally or by mail and shall have the effect of a special

order under s. 93.18:subject to review under ch. 227 if within 10
days after service of any notice or order, the owner or custodian
files with the department a written request for a hearing. Final dis-
position of the seed shall be stayed during pendency of the hearing
but the “stop sale” order shall remain in effect.

(2) Any lotof agricultural or vegetable seed not in compliance
with ss. 94.38 to 94.46, or rules thereunder, or not disposed of in
accordance with any disposal agreement or order under sub. (1),
shall be subject to seizure on complaint of the department to a
court of competent jurisdiction. If the court finds the seed to be
inviolation of law and orders the condemnation of said seed, it
shall be denatured, processed, destroyed, relabeled or otherwise
disposed of as the court directs.

(3) In addition to or in lieu of other remedies provided for
enforcement of ss. 94.38 to 94 46, the department may apply to the
circuit court for a temporary or permanent injunction to prevent,
restrain, or enjoin any person from violating ss. 94.38 to 94 46 or
any rules or orders issued thereunder.

(4) (a) Any person violating ss. 94.38 to 94.46 or rules pro-
mulgated thereunder shall forfeit not less than $100 nor more than
$500 for the first offense. For any subsequent offense occurring
within 5 years of a previous offense, the person shall forfeit, for
each offense, not less than $200 nor more than $1,000. The 5—year
period shall be measured from the dates of the violations which
resulted in convictions.

"(b) Any person who knowingly violates ss. 94.38 to 94.46 or
rules promulgated thereunder may be fined not more than $500 or
imprisoned not more than 6 months or both.

History: 1985 a 138.

94.50 Cultivated ginseng. (1) DEepINITIONS. In this sec-
tion: )

(a) “Cultivated ginseng” means ginseng dry root, live root, tis-
sue culture or seed that is grown or nurtured in this state by a per-
son.
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(b) “Dealer” means a person who buys cultivated ginseng for

the purpose of resale, except that it does not include a person who
buys cultivated ginseng dry root solely for the purpose of final
retail sale to consumers in the United States.

(c) “Ginseng” means Panax quinquefolius L.

(d) “Grower” means a person who grows cultivated ginseng
and who sells cultivated ginseng to a dealer.

(e) “Out—of-state cultivated ginseng” means ginseng that is
grown or nurtured outside this state by a person.

(2) GROWERS AND DEALERS; REGISTRATION. No person may act
as a grower or a dealer unless he or she is registered with the
department. - Any person who acts as a dealer and a grower shall
register-as both. Registrations shall be made afninually on a form
provided by the department. . Registrations expire on December
31 of each year. A dealer shall pay to the department an.annual
registration fee of $25. The department shall assign a registration
number to each person registered under this subsection.

(3) SALE OR SHIPMENT OF CULTIVATED GINSENG (a) Except as

provided in par. (f), no person may sell or ship cultivated ginseng
to a dealer or ship cultivated ginseng out of this state unless the
cultivated ginseng is accompanied by a valid completed shipment
certificate which specifies the year of harvest. The person selling
or shipping the cultivated ginseng shall complete a valid shipment
certificate provided by the department. The person selling or ship-
ping the cultivated ginseng shall on a valid form provided by the
department report to the department within 30 days after the sale
or shipment, the source of all of the cultivated ginseng included
in the sale or shipment.  Each person who completes a shipment
certificate or report form shall retain a duplicate copy.

(b) The department shall upon request provide each registered

grower and dealer with shipment certificates and report forms
required under par. (a). The department shall stamp each ship-

ment certificate and report form with the registration number of

the grower or dealer.” A shipment certificate and report form is
valid only if used during the registration period for which the
stamp registration number of the groweror dealer was issued. The
department may-charge a reasonable fee to recover the costs
related to ‘providing shipment certificates and report forms.

(¢) No dealer may purchase or receive cultivated ginseng
unless it is accompanied by a completed shipment certificate. A
dealer shall retain the original copy of each shipment certificate
he or she receives.

(d) No dealer may purchase or receive out—of—state cultivated
ginseng unless the ginseng is accompanied by a valid written cer-
tificate, issued by the state of origin, certifying that the shipment
consists solely of out—of—state cultivated ginseng. The certificate
shall include the source, year of harvest, and dry weight of the out—
of-state cultivated ginseng included in the shipment. A dealer
shall fetain a copy of each written certificate he or she receives.

(e) No person may import out—of—state cultivated ginseng into
this state, unless the imported shipment is accompanied by a valid
shipment certificate issued by the state of origin. No person may
ship out—of-state cultivated gmseng under a shlpment certificate
issuéd by this state.

£y Paragraph (a) does not apply to a person who sells or shlps
cultivated ginseng dry 100t to a person outside of this state who is
buying or receiving the cultivated ginseng dry root solely for the
purpose of final retail sale to consumers in the United States, if the
person selling or shipping keeps a written record of the sale or
shipment which shall include all of the following:

1. The name and address of the purchaser or recipient.

2. The dry weight of the cultlvated gmseng dry root included
in the sale or shipment.

3.- The date of the sale or shipment.

4. The source of all of the cultxvated ginseng dry rootincluded
in the sale or shipment.

5. The year in which the cultivated gmseng dry root was har-
vested.
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(4) INSPECTION OR SUBMISSION OF RECORDS. A dealer or
grower shall make all records that are required to be kept under
this section available upon request to the department for inspec-
tion and copying. A dealer or grower registered in this state shall
submit all records upon request to the department that are kept
outside of this state and that are required to be kept under this sec-
tion.

(5) FALSE INFORMATION. No person may include false infor-
mation on any document or record required under this section, or
submit false information to the department in connection with a
registration under sub. (2). No person may knowingly accept or
retain a document or record required under this section that con-
tains false information to facilitate the sale or shipment of ginseng
in violation of this section or's. 29.547.

(6) PUBLIC INSPECTION OF DOCUMENTS AND RECORDS. (a) Doc-
uments and records relating to transactions in cultivated ginseng
dry root-submitted under this section by a grower or dealer to the
department are not open to public inspection

(b) -Documents and records relating to transactions in culti-
vated ginseng live root, tissue culture or seed which are submitted
by a grower or dealer to the department under this section shall be
open to public inspection under subch. II of ch. 19.

(7) ENFORCEMENT ACTIONS.- The department may by an order
deny, suspend or revoke the registration of a dealer or a grower and
may invalidate shipment certificates completed by the dealer or
grower, if the department finds that the dealer or grower has vio-
lated this section. The department may by a summary order and
without prior notice or hearing, suspend or invalidate the registra-
tion and shipment certificates of a dealer or grower if the depart-
ment finds that there is a need for immediate action to prevent a
violation of this section. An order issued under this subsection
shall be in writing, have the force and effect of an order issued
under s. 93.18, and is subject to a right of hearing before the
department, if requested within 10 days after service. Hearings on
summary orders shall be conducted within 10 days after receipt of
arequest for hearing.. Enforcement of a summary order shall not
be stayed pending the hearing.

(8) PENALTY. A person violating this section shall forfeit not
more than $500 for each violation.

History: 1983 a 27, 462;.1985.a. 29

94.64 Fertilizer. (1) DEFINITIONS. As used in this section:

(a) “Brand or product name” means a name term, design or
trademark used in connection with one or more grades of fertilizer
and which identifies the product as fertilizer.

(b)- “Bulk fertilizer” means fertilizer distributed in a nonpack-
aged form.

() “Custom mixed fertilizer’ means a mixed fertilizer formu-
lated according to individual specifications furnished by the con-
sumer prior to mixing,

(d) “Distribute” means to import, consign, sell, offer for sale,
solicit.orders for sale, or otherwise supply fertilizer for sale or use
in this state.

(e) “Fertilizer” means any substance, contammg one or more
plant nutrients, which is used. for its plant nutrient content and
which:is designed for use or claimed to have value in promoting

table manures

lant n«nwth’ exceptunmanipulated animal or ve able manures,

ylaut B1U CALCPLuliIRaiiipulaicG animai orve

marl, liming material, sewage sludge other than flmshed sewage
sludge products, and wood ashes. “Fertilizer” includes fertilizer
materials, mixed fertilizers, custom mixed fertilizers, nonagricul-
tural fertilizers and all other fertilizers or mixtures of fertilizers,
regardless of type or form.
(f) “Fertilizer material” means an element or chemical com-
pound, or a substance manufactured by chemical reaction, which:
1. Contains one or more plant nutrients; and.
2..-Constitutes a component of fertilizer or is used to com-
pound fertilizer.
(fm) - “Finished sewage sludge product” means a product con-
sisting in whole or in part of sewage sludge that is distributed to
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the public and that is disinfected by means of composting, pasteur-
ization, wet air oxidation, heat treatment or other means.

- (g) “Grade” means the percentage guarantee of total nitrogen,
available phosphorus or available' phosphoric acid, and soluble
potassium or soluble potash stated in the same order as listed in
this paragraph.

(h) “Guaranteed analysis” means the percentage of each plant
nutrient guaranteed or claimed to be present.

'(i). “Label” means any written, printed or graphic matter on or
attached to packaged fertilizer or which is used to identify fertil-
izer distributed in bulk or held in bulk storage.

(j) “Labeling” means all labels and other written, printed or
graphic matter upon or accompanying fertilizer at any time, and
includes advertising or sales literature.

(k) “Manufacture” means to process, granulate, compound,
produce, mix, blend or alter the composition of fertilizer or fertil-
izer materials.

(L) “Mixed fertilizer” means a fertilizer containing any combi-
nation or mixture of fertilizer materials, or a fertilizer material and
any other substance. A fertilizer material that contains impurities

incident to the normal manufacturing or processing operations of

that fertilizer material is not a ‘mixed fertilizer as a result of the
presence of such impurities unless the impurities are claimed as
plant nutrients or fertilizer materials.

(Lm) “Nonagricultural fertilizer” means any femllzex distrib-
uted for nonfarm use, such as for home gardens, lawns, shrubbery,
flowers, golf courses, parks, cemeteries, greenhouses or nurseries
or for research or expetimental purposes. '

(m) “Official sample” means a sample of fertilizer taken bya
representative of the department in accordance with methods pre-
scribed by department rules.

-(n) “Packaged fertilizer” means any type of fertilizer sold in
closed containers. .

(0)  “Percent” and “percentage” mean the percentage by
weight. :

(p) “Plant nutrient” means boron, calcium, chlorine, coppert,
iron, magnesium, manganese, molybdenum, nitrogen, phos-
phorus or available phosphoric acid, potassium or potash, sodium,
sulfur, zinc or any other chemical element recognized as a plant
nutrient by department rule.

(pm) “Sewage sludge” means the residue material resulting
from the treatment of sewage. In thls paragraph, “sewage’” has the
meaning specified in s. 144.01 13). .

@ “Spec1a1——use fertilizer” means fertilizer designed and
labeled for use in remedying nutrient deficiencies which are
unique to certain crops or certain local areas.

(r) “Ton” means a net ton of 2,000 pounds avoirdupois.

(t) “Unmanipulated animal or vegetable manure” means ani-
mal or vegetable manure which has not been treated by mechani-
caldrying, grinding or pelletizing, by adding a substance or by any
other means.

+(2) LABELING (a) Any packaged fertilizer, including pack-
aged custom mixed fertilizer, distributed in this state shall have
placed on or affixed to the package a label setting forth in cleaily
legible and conspicuous form the following information:

1. Name and address of the licénsed manufacturer or disttibu-
tor. ) ‘

2. Brand or product name.
- 3. Grade.
.4.- Guaranteed analysis.
5. Net weight.

(b) Any fertilizer distributed in this state in bulk shall be
accompanied by a written or printed invoice or statement to be fur-
nished to purchaser at time of delivery containing in clearly legi-
ble and conspicuous form the following information:

i Ciearty
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1. Name and address of the licensed manufacturer or distribu-
tor. '

2. Name and address of the purchaser.

3. Date of sale.

4. Brand or product name.

5. Grade.

6. Guaranteed analysis.

7. Net weight.

(c¢) Inlieu of grade and guaranteed analysis, custom mixed fer-
tilizer sold in bulk may be labeled to show the weight and grade
of each material in the mixture and total weight of the mixture.
Grade shall be indicated if a grade is specified by the purchaser.

(d) All fertilizer in bulk storage shall be identified with a label
attached to the storage bin or contamer giving the name or grade
of the product.

(e) 1. Guaranteed analysis for the primary nutrients of nitro-
gen; phosphorus and potassium shall be expressed on the label in
the following order and form: :

Total Nitrogen (N) . e e P
Avallable Phosphonc Acnd (P205) 3
Soluble Potash (K20) . Ve . %

2. If elemental guarantees are requued by depaxtment rule
under sub. (9) (a), the guaranteed analysis shall be expressed in
terms of percentage of available phosphorus and potassium.

3. Additional plant nutrients, besides nitrogen, phosphorus
and potassium, claimed to be present in any form or manner shall
be guaranteed on the elemental basis. Other beneficial substances
or compounds, determinable by laboratory methods, may be guar-
anteed if approved by the department.

(3) FERTILIZER LICENSE. (a) 1. Except as provided in subd. 2.,
no person may manufacture or distribute fertilizer in this state
without an annual license from the department. A separate license
is required for each business location and each mobile unit at
which the person manufactures fertilizer. A license shall expire
on August. 14 annually and is not transferable between persons or
locations.

2. Notwithstanding subd. 1.,-a person who distributes-only
any of the following is not required to obtain a license under subd.
1.

a. Fertilizer materials to manufacturers for further manufac-
turing.

b. Packaged fertilizer that is in its original container as pack-
aged and labeled by the manufacturer or distributor. ’

c. Bulk fertilizer that the person obtains for resale purposes
from a licensed manufacturer or distributor and that is labeled as
required under sub. (2) (b) 1., 4., 5. and 6., with label information
furnished by the licensed manufacturer or disttibutor.

(b) An applicant for a license under par. (a) shall submit an
application on a form provided by the department. The applica-
tion shall include information reasonably required by the depart-
ment for licensing purposes. As part of the application, the appli-
cant shall identify the business location. or mobile unit that the
applicant uses to manufacture fertilizer in this state.. The applica-
tion shall be accompanied by all applicable fees under par. (c)

(c) 1. An applicant for a fertilizer license under par. (a) shall
pay the following fees:

a.. For each business location and each mobile unit that the
applicant uses to manufacture fertilizer in this state and that is not
licensed under s. 94.685 or 94.703, $50.

b. For each business location and each mobile unit that the
applicant uses to manufacture fertilizer in this state and that is
licensed under s. 94.685 or 94,703, $25.

c. If the applicant distributes fertilizer but does not manufac-
ture it in this state, $50.
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2. The department shall deposit the fees collected under this
paragraph in the agrichemical management fund.
(3m) NPK PERCENTAGE REQUIREMENT; EXEMPTION PERMITS.

(a) No person may distribute mixed fertilizer in which the sum of

the guarantees for nitrogen, available phosphoric acid and soluble
potash totals less than 24% unless:

1. The mixed fertilizer is exempted from this requirement by
depattment rule; or

- 2. The mixed fertilizer is a nonagrrcultural or special-use fer-
tilizer and the person obtains a permit from the department autho-
rrzrng its distribution 4 @ nonagricultural or special-use fertilizer.

‘(b)’ An application fora permit under par. (a) 2:shallbeona
form prescribed by the department and shall be ‘accompanied by
a proposed ‘product label and a nonrefundable fee of $25. The
department ‘may requrre that the applrcant substantiate, by scien-
tific evidence: :

1. - The efficacy: and usefulness of the nonagrrcultural or
special-use fertilizer if applied under conditions existing in this
state at the amount and frequency recommended by the applicant.

2. The truth of any statement made i in the proposed product
label or in the permit application.”

(c) 1. Ifthe department finds that the apphcant has fulfilled the
requrrements ‘of pat. (b), the department shall issue the permit.

2. Ifthe department finds that the applicant has failed to meet

the requirements of par. (b) the department shal] issue a notice of

dénial of the petr mrt
(D) Any person who. wishes to change the active ingredient
contents or the recommended amount or frequency of application
of a nonagricultural or special-use fertilizer for which the person
has received a permit under par. (c), shall apply to the department
for an amended permit. ' Paragraphs (b) and (c) apply to the issu-
ance of amended permits. -
(e) No person who has been issued a permit or amended permit
under’ this subsection may:
1 Transfer the permrt or amended permrt to another person.
2 Drstrrbute or.promote the distribution of the nonagricul-
tural or special-use fertilizer using any performance, use or effi-
cacy claim which exceeds that allowed by the permit or amended
permrt or which is inconsistent with the approved product label.
(f) Issuance of a permit or amended permrt under this subsec-
tion is neither an endorsement nor a warranty by the department.
(4) Feis (a) A personwho sells or distributes fertilizer in this
state shall pay to the department a fee of 70 cents per ton for all

fertilizers sold or drstrrbuted in this state with a minimum fee of

$25 for'25 tons or less. This fee shall not be applicable to fertilizer
materials or products sold to ‘manufacturers or exchanged
between them for further manufacturing or further processing.
The department shall deposit the fees collected under this para-
graph in the agrichemical management fund. -

(am) In addition to paying the fee under pat. (a), a person who
sells.ordistributes fertilizerin this state shall pay to the department
aresearch fee of 10 cents per ton on all fertilizer sold or distributed

~ in this state with‘a minimum fee of $1 for 10 tons or less. The
department shall credit all research fees collected under this para-
graph to the appropriation account under s. 20.115+(7) (h).

(an) In‘addition to the fees under pars. (a) and (am), a ground-

water fee of 10 cents per ton shall be paid'to the department for all

fertilizers sold or distributed in this state, with a minimum fee of

$1 for aggregate sales of 10 tons or less:  All moneys collected
under this paragraph shall be credited to the environmental fund
for groundwater management.

(ar) In addition to paying the fees under pars (a) (am) and (an),
a person who sells or distributes fertilizer in this state shall pay to
the department a research fee of 10 cents per ton on all fertilizers
sold or distributed in this state, with a minimum fee of $1 for sales
of 10 tons or less. The department shall credit all résearch fees col-
lected under this paragraph to the appropriation account under s.
20.285 (1) (hm).
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(b) A person who sells or distributes fertilizer in this state shall
file an annual fertilizer tonnage report with the department setting
forth the number of tons of fertilizer sold or distributed in this
state. The fees under pars. (a), (am), (an) and (ar) shall be paid on
the basis of the tonnage report and shall accompany the tonnage
report. The report shall cover an annual reporting period ending
June 30 of each year and shall be filed with the department not
later than August 14 following the close of each annual reporting
period. The department may, for cause, extend the filing deadline
for up to 30 days in response to a written request. The department
may audit the records upon which a tonnage report is based.

(c) If more than one distributor is involved in the chain of dis-
tribution of fertilizer, the one who sells directly to the consumer
or to a distributor exempted from a license under sub. (3) (a) is
responsible for submitting the report and paying the inspection
and research fees. Distributors exempt from a license shall not be
responsible for the filing of tonnage reports or the payment of
inspection and research fees for products purchased from a
licensee.

(d) The license of any manufacturer or distributor who has
failed to file reports or pay fees when due shall be subject to imme-
diate suspénsion or revocation. Unpaid fees shall constitute a debt
until paid: No license may be granted or renewed until the
required reports are filed and the fees are paid. A penalty of 10%
of thé amount due, with a minimum penalty of $10, shall be
assessed againist the licensee for all amounts not paid when due.

(e) - Each licensee shall maintain, for a period of 2 years, a
record of quantities and grades of fertilizer sold or distributed by
the licensee and shall make the records available for inspection
and audit on request of the department.

(f) Tonnage equivalents shall bé used for liquid fertilizer for
paymerit of inspection and research fees and in statistical reports.

 (g) If amanufacturer or distributor distributes fertilizer to any
person other than another manufacturer or distributor and charges
to that person the amount of any fee that the manufacturer or dis-
tributor is required to pay under this subsection, the manufacturer
or distributor may not indicate the charge for the fee on the invoice
or sales receipt.

- (5) ' STATISTICAL REPORTS. In addition to the filing of tonnage
reports for inspection and research fees, each licensee shall fur-
nish to the department a report of the tonnage of each grade of fer-
tilizer sold in this state during the same reporting period, or from
July 1 to December 31 and from January 1 to June 30 of each year.
The statements shall be filed with the department within 45 days
after the close of each period. Failure to file the reports when due
shall be cause for immediate license revocation or denial of
license renewal. The time may be extended for an additional 30
days for cause on written request to the department. No tonnage
payments, tonnage reports or information furnished under this
section shall be disclosed in such a way as to divulge the opera-
tions of any person.

(6) Exemp1IONS. (a) Nothing in this section shall be construed
as requiring the payment of inspection and research fees for sales
or exchanges of fertilizers between manufacturers who mix fertil-
izer materials for sale or as preventing the free and unrestricted
shipment of fertilizers for further processing to manufacturers

o 101 & 100 1UINCt Selllyg

licensed under this section. e
. (c) This section does not apply to any carrier in respect to any

fertilizer-delivered or consigned to it by others for transportation
in the ordinary course of its business as a carrier.

(7) ProumBITIONS It is unlawful for any person:

(a). - To distribute any fertilizer in violation of this section or
rules promulgated under this section. -

‘(b) To make any false, deceptive or mrsleadrng guarantee
claim or representation in connectron with the distribution of fer-
tilizer..

“(c) To manufacture or drstrrbute any fertilizer without a license
required by sub. (3).
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(d) To make any false or misleading statement in an application
for a license or in any inspection fee or statistical report, or in any
other statement or report filed with the department.

(8) INSPECTION, SAMPLING AND ANALYSIS. (a) The department
shall-inspect, sample and analyze-fertilizer distributed within the
state at such time and place and to such extent as is necessary to
determme compliance with this section.

(b) The department may enter, at all reasonable times, any
burldrng, conveyance or premises used in the manufacture and
distribution of fertilizer in this state to determine compliance with
this sectron and to stop'any conveyance transporting fertilizer for
the purpose of 1nspectmg and sampling the fertilizer and examin-
1ng its Jabeling.

(c) Manufacturers or drstrrbutors of fertilizer shall submit to
the department on request, fertilizer samples, copies of labeling
or any other data or information which the department requests
concerning composition and claims and representations made for
fertilizer manufactured or distributed by them in this state.

..(8m)_FERTILIZER RESEARCH FUNDS. (a) Use of funds. At the
end of each fiscal year, the moneys collected under sub. (4) (am)
ands. 94.65, (6) (a) 3. shall be forwarded to the unrversrty of Wis-
consin system to be used for research on soil management, soil
fertility, plant nutrition problems and for research on surface water
and .groundwater problems.which may be related to fertilizer
usage; for dissemination of the results of the research; and for

other designated activities tending to promote the correct usage of

fertilizer materials.

-(b) Fertilizer research council. The fertrhzer research council
shall recommend projects to. be financed by fertilizer research
funds. ‘Members of the council shall meet at least annually to
select projects to recommend for funding. The recommendations

shall be made by majorrty vote of the council. If the university of

Wisconsin system is unable to carry on the projected research, the
councrl may recommend other appropriate nonprofit research
institutions or agencies for receipt of funds.

(9) RuULES. The; department may promulgate rules:

(a) Requiring that the guaranteed analysis of phosphorus and
potassium be expressed in the elemental form. . If adopted, such
rule shall not take effect prior to July 1,-1972, and shall provide
for an additional period of at least 5 years during which both the
oxide and the elemental guarantees for phosphorus and potassium
may be given on the same label.

(b) Regulating thé sale and labeling of fertilizer, including
warning or caution statements or directions for use m connection
with the labeling of fertilizer.

" (¢) Governing methods of samphng, testing, examining ‘and
apalyzing fertilizer. ,

(d) . Prescribing tolerances for deficiencies found in percent-
ages of plant nutrient guaranteed to be present.

(e). Prescribing the manner in which- grade and guaranteed
analysis shall be declared on the.label.

(D Estabhshmg standards of 1dentrty and purrty for fertrlrzer'
materials.

e P
(g F xescr:bmg standards for the exemptron

ers from the requirement under sub. (3m) (a)

“(h) - Establishing -standards and- procedures to- review an
application for a-permit or an ‘amended permit for the distribution
of a nonagricultural or special-use fertilizer under sub. (3m) (b).

(10) PUBLICATION. ‘The department shall publish, at least
annually, and in such form as it deems proper, information con-
cerning the sales of fertilizers, together with other data on their
production and use as it considers.advisable, and a report of the
results of the analyses based on official samples of fertilizers sold

of mixed fertiliz-

within the state compared with the analyses guaranteed on the’
product label: Information concerning the production and use of

fertilizers shall be shown separately for the periods July 1 to
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December 31 and January 1 to June 30 of each year. No disclosure
shall be made of the operations of any person.

(11) ENFORCEMENT (a) Stop sale orders. The department
may issue and enforce a written or printed stop-sale order to the
owner or custodian of any:lot or container of fertilizer distributed
in violation of this section or of rules promulgated under this sec-
tion. The order shall prohibit the sale or removal of the fertilizer,
except as authorized by the department, until it has been brought
into- compliance with the law or until a plan for disposition is
agreed upon with the department in writing. The stop sale order
shall have the effect of a special order under s. 93.18 and shall be
subject to judicial review if, within 10 days after service of the
order, a request for.a hearing is made to the department.

(b) Temporary holdmg orders. A temporary holding order
may be issued whenever the department has reason to believe any
lot or container of fertilizer may not be in compliance with the law
pending further evaluation or laboratory examination and analy-
sis. A temporary holding order shall be effective for no more than
15 days but may be extended for an additional 15—day period as
may reasonably be necessary to complete sampling, analysis and
evaluation of the fertilizer and its labeling. The fertilizer shall be
released prior to the expiration of such temporary period if found
to be in compliance with the law. If found to be in violation of the
law, the temporary holding order shall be extended by notice, in
wiiting, to the owner or custodian and a stop sale order issued pro-
hibiting the further movement or disposition of the fertilizer with-
out consent of the department, subject to the right of hearing
before the department if requested within 10 days after service of
such notice and stop sale order.

(c) Seizure;. condemnation and sale. Fertrlrzer not in compli-
ance with this section shall be subject to seizure on complaint of
the department to a court having. Jurrsdrctron If the court finds that
the fertilizer is in violation of this séction and orders the seizure
thereof, it shall be disposed of as the court directs. Disposition
shall not be ordered by the court without first grantrng the owner
or custodran, athis or her request, reasonable opportunity to repro-
céss of relabel the fertilizer-under supervision of the department
to bring it into compliance with this section.

(d) Injunction. Upon petition of the department any court hav-
ing equity ]urrsdrctron may grant a temporary of permanent
injunction restraining any person from vrolatrng or continuing to
violate this section or any rules thereunder notwrthstandrng the
existence of other remedies at law.

@ 2) PENALTIES. (a) Any person who violates this section or
any rule issued thereunder shall forfeit $50 for the first violation
and not less than $200 nor more than $500 for any subsequent
violation. ' Any wilful violation shall constitute a misdemeanor
and any person convicted thereof shall be fined not less than $250
nor more than $5,000 or 1mpr1soned in the county jail not more
than one year or both,

(b) Itisthe duty of each district attomey to whom any.violation
is reported to cause appropriate actions or proceedings to.be insti-
tuted for the collection of forfeitures or enforcement of other rem-
edies. - In any enforcement action the court. may, in addition to
other penalties providedin this subsection, order restitution to  any
party injured by the purchase of fertilizer sold in violation of the
law. If the violator is convicted of a crime, restitution shall be in
accordance with s. 973.20.

History: 1977 c. 418;1981 ¢. 57; 1983a 189ss. 121, 329(20),1983a 410; 1985
a.147; 1987 a 398, 1989a 31 1991a 39, 112;.1993 a. 16, 417, 492.

94.645 Fertilizer and pestrmde storage. (1) DEFINI-
TIONS. In this section:

(a) “Bulk fertrhzer” has the meaning specified under s. 94.64
1) ().

(b) “Bulk pestrcrde” means liquid pestrcrde in a container
larger.than 55 gallons or solid pesticide in undivided quantities
greater than 100 pounds.
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(c) “Distribute” means to import, consign, sell, offer for sale,

solicit orders for sale or otherwise supply fertilizer or pesticide for

sale or use in this state.

(d) “Fertilizer” has the meaning specified under s. 94.64 (1)
(e), except that this term-does not include anhydrous ammonia.

(e) “Manufacture” means to process, granulate, compound,
produce, ‘mix, blend or alter the composition of fertilizer or to
manufacture, formulate; prepare, compound propagate, package,
label or-process any pesticide:

(f)  “Pesticide’ has the meaning specified under s. 94.67 (25).

(g) “Waters of the state” has the meamng specified under s.

144.01 (19).

(2) 'STORAGE '(a) Except as provrded in par. (b), every person
who manufactures or distributes bulk fertilizér or bulk pesticides
shall comply with the storage standards adopted under sub. (3).

(b) This section does not apply to containers for liquid pesti-
cide larger than 55 gallons if the larger containers are designed for
emergency storage of leaking containers which are 55 gallons or
smaller and are used only: for that purpose.

(3) RuiEs.: The department shall adopt by rule standards for

the storage of bulk fertilizer or bulk pesticides; for the purpose of

protecting the waters of the state from harm due to contamination
by fertilizer or pesticides. The rule shall apply to all persons who
manufacture or distribute bulk fertilizer or bulk pesticides. The
rule shall comply with ch. 160. The rule may include different

standards - for new- and existing facilities, but all standards shall

provide-substantially similar protection for the waters of the state.

‘(4) ENFORCEMENT. (a) The department shall enforce this sec-
tion... The department may, by special order: under s. 93.18, pro-
hibit a: violation of rules promulgated under this- section and
require necessary measures to correct the violation. Special
orders may be issued on a summary basis, without prior com-
plaint, notice or hearing, where necessary to protect public health
or the environment. A summary special order is subject to a subse-
quent right of hearing before the department, if a; hearrng is
requested within 10 days after the date on which ;he order is
served. Any party affected by the special order may request apre-
liminary or informal hearing pending the scheduling and conduct
of a full hearing. Hearings, if requested, shall be conducted as
expeditiously as possible after receipt-of a request for.hearing.
Enforcement of a summary special order shall not be stayed pend-
ing hearing, except as otherwise:ordered by the department.

(b): The circuit court for any county where violation of such an
order occurs has jurisdiction to enforce the special order by
injunctive and other appropriate relief.

(5) PENALHES Any person who violates this section or any
tule or order adopted under this section shall forfeit not less than

$10 nor more than $1, 000 for each vrolatrorr Each violation of

this section or any rule or order under this section constitutes a
separate offense and each day of contrnued vrolatron is a separate

offense.
History: 1983 a. 410; 1985 a 135 5. 85

.. 94.65 Soiland plant additives. (1) DeriNiTIONS. In thrs
section:
- (a) “‘Active ingredient” means a component of a soil or plant

additive from which the soil or plant additive derives all or part of

its value or effectiveness and which is: .
1. A hvrng mrcroorganrsm or
. .2., Defined as an active mgredrent by. department rule
(b) “Brand or product name” means a name, term, design or
trademark which identifies the product.
(c) “Distribute” means to import, consign, sell; offer for sale,
solicit.orders for sale or otherwise supply for use in this state.
--(d) “Inert ingredient” means a component of a soil or plant
additive which does not affect the performance or efficacy of the
soil or plant additive.
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(e) “Label” means the display of written, printed or graphic
matter which is attached to, or forms a part of, the immediate
container of a soil or plant additive, or which accompanies a bulk
distribution of soil or plant additive.

(em) “Sewage sludge” has the meaning specified in s. 94.64
(1):(pm).

“.(f) “Soil or plant additive” means any substance which is
intended  to be: applied to, seeds, soil or plants and which is
designed for use or claimed to have value in promoting or sus-
taining plant growth; improving crop yield or quality; promoting
or sustaining the fertility of the soil; or favorably modifying the
structural, physical or biological properties of the soil for agricul-
tural purposes. “Soil or plant additive” does not include:

- 1. Fertilizer, as defined in s. 94.64 (1) (e).

2. Liming material, as defined in s. 94.66 (1) (am), if the lim-
ing material is distributed solely for the purposes stated in s. 94.66
(1) (am).

3. Wood ashes or unmanipulated animal or vegetable manure,
unless distributed under another name or: description.

4.. Pesticides regrstered under 7 USC 136 or by the depart-
ment.

5. Any other substance exempted by department rule

(g) “Unmanrpulated animal or vegetable manure” has the
meaning specified in's. 94.64 (1) (t).

(2) Licensk (a) Except as provided under par. (b), no person
may manufacture or distribute a soil or plant additive in this state
unless the person first obtains an annual license from the depart-
ment. Application for a license or for renewal of a license shall
be made on forms provided by the department and shall be accom-
panied by an annual license fee of $25. All licenses expire on
March 31.

- (b) No license is requrred of a person who drstrrbutes asoil or
plant additive of a license holder, if the person:.

1. Distributes the soil or plant additive under the name of the
license holder and in the original contarner packaged and labeled
by the license holder; and ‘

2. Makes no content or performance clarm for the soil or plant
additive other than the written ¢laim of the license holder.

(3) PerMiT: (2) ‘1. Except as provided under subds. 2. and 3.,
no person may distribute a soil or-plant additive in this state unless
the person first obtains a permit from the department. A separate
permit must be obtained for the distribution of each soil or plant
additive.

2. No permit is required of a person who distributes a sorl or
plant additive for which a permit has been issued to a permit
holder, if the person:

...a. Distributes the soil or plant additive under the name of the
permrt holder and in the original container packaged and labeled
by the permrt ‘holder; .and

b. Makes no content or per formance claim for the soil or plant
additive other than the written claim of the permit holder

.3.. No permit is required for the landspreading of sewage
sludge under a pollutant drscharge elimination system permit
issued by the aepartment of naturar resources unaer s. 147.02 or
147 023. i

(b) The apphcant shall apply fora permrt on a form provided
by the department and shall submit with the application a pro-
posed product label and a nonrefundable fee of $100. The depart-
ment. may ‘require that the'applicant provide- substantiation of
applrcatron information under sub. (4). The department may also
requite the applicant to make affirmative label and advertising
disclosures if, in the absence of the disclosures, the department
determines that the label or advertrsrng of a soil or plant additive
is- deceptive or misleading.:

(¢) 1. Ifthe department finds that the applrcant has fu]frlled the
requirements of par. (b), the department shall issue a permit.
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2. If the deépartment finds that the applicant has failed to fulfill
the requirements of par. (b), the department shall issue a notice of
denial of the permit.

(d) 1. Any person who wishes to change the active ingredient
contents or the recommended amount or frequency of application
of a soil or plant additive for which the person has received a per-
mit under par. (c) 1. shall apply to the department for an amended
permit. Paragraphs (b)-and (c) apply to the issuance of amended
permits.

2. Any person who wishes to revise the label of a soil or plant
additive for-which the person has received a permit under par. (c)
1., including a label revision which does not necessitate the issu-
ance of an amended permit, shall file the revised label with the
department prior to dlstnbutmg the soil or plant additive bearing
the revised label.

‘() Noperson who has been 1ssued a permit or amended permit
under this subsection may:

1. Transfer the permit or amended permit to another person.

2. Distribute or promote the distribution of the soil or plant
additive using any performance; use or efficacy claim which
exceeds that allowed by the permit or amended permit or which
is inconsistent with the approved product label.

(f) Issuance of a permit or amended permit under this subsec-
tion is neither an endorsement nor a warranty by the department.

(4) SUBSTANTIATION REQUIREMENIS. (a) As a condition to the
issuance of a permlt oramended permit under sub. (3), the depart-
ment may tequlre that the: apphcant substantiate, by scientific evi-
dence:

" 1. The efﬁcacy and usefulness of the soil or plant addmve if
applied under-conditions existing in this state at the amount and
f’requency recommended by the applicant.

2. The truthfulness of any statement made on the proposed
soil or plant addmve label or ina pelmlt or aménded permit
application.

(b) The department may require that the substantiation under
par. (a) 1. include replicable results of controlled experimental
studies using the soil or plant additive, the names and qualifica-
tions of the researchers performing the studies and a complete
description of the conditions and procedures of the studies.

(c) The department may request assistance from the university
of Wisconsin-Madison college of agricultural and life sciences in
evaluating any substantiating evidence required under this sub-
section.

{5) LaBeL. Every soil or plant additive distributed in'this state
shall-be: clearly-and conspicuously labeled w1th the following
information:

(a) The name-and-address of the permit holder under sub. 3).

(b) The brand or product name of the soil or plant additive. -

(c) The net weight or liquid measure of the soil or plant addi-
tive contained in the package contamel orbulk shlpment to Wthh
the label refers.

(d) The specmc purpose oruse for which the soil or plant addx-
tlve is clalmed to be effective.

(e) Comp]ete directions for use of the soil or plant additive,
including the recommended amount and frequency of application.

(f) ‘A guaranteed analysis of the contents of the soil or plant
additive which shall include:- )

1..The name and pexcentage by weight. of each active ingredi-
ent, listed under the heading “ACTIVE INGREDIENTS”. .For
microbiological products; the statement of active ingredients shall
state the number and kind of viable microorganisms per milliliter
of liquid product, or per-gram of nonliquid product...

2. The name and percentage by weight of each inert ingredi-
ent; listed under the heading “INERT INGREDIENTS”.

(2) Any other information required by department rule.
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(6) FEES; REPORTS AND RECORDS. (a) Each person holding a
permlt for the distribution of a soil or plant addmvc under sub. (3)
shall:

~.1. Annually by March 31, file with the department a tonnage
repott setting forth the number of tons of each soil or plant additive
distributed during the preceding year by that person or by any
other person authorized under sub. (3) (2) 2. to distribute under the
name of that person and pay to the department an inspection fee
of 70 cents per ton so distributed. The minimum total fee is $25.

2. Maintain, for 2 years following the date the tonnage report
required under-subd. 1. is filed, distribution records upon which
the toninage report is based. The permit holder shall make the dis-
tribution. records. available for inspection, copying and audit by
the department upon request.

3. Annually by March 15, pay to the department a research fee
of: 10 cents for each ton of soil or plant additive distributed as
described in the tonnage report filed under subd. 1. The minimum
research fee is $1 for 10 tons or less.

4. Annually by March 15, pay to the department a ground-
water fee of 10 cents for each ton of soil or plant additive distrib-
uted, as described in the tonnage report filed under subd. 1. The
minimum groundwater fee is $1 for 10 tons or less. All ground-
water fees shall be credited to the environmental fund for ground-
water management.

2 (b) Ifby March 31 a person holding a permit under sub. (3) has
failed to file a tonnage report or to pay the inspection fee required
under pat. (a), the department may summarily suspend or revoke
the permit or license'issued under this section. .A penalty of 10%
of the inspection fee due shall be assessed against the pemut
holder for all mspectlon fees not paid when due. The minimum
total penalty is-$10. "An unpaid inspection fee or penalty shall
constitute a debt owed the dep’art'ment by the permit holder until
paid. The department may not issue or renew a license or issue a
permit or amended permit to-a person owmg an unpaid inspection
fee or penalty.

(7) PrOmIBITIONS. No person may:

(2). Distribute a soil or plant additive in violation of this section
or of rules promulgated under this section.

(b) Distribute a soil or plant additive which is toxic or injurious
to.plants when applied according to label directions.

(¢) Make, in connection with the distribution or promotion of
a soil or plant additive, any false, deceptive or misleading claim,
representation or label statement.

(d) Make, in connection with the distribution or promotion of

a ‘soil-or-plant.additive; any performance, use or efficacy claim:

"1’ Which exceeds the authorization of a permit issued for dis-
trib'ution of the soil or plant additive under this section;

2. Wthh is inconsistent with the product label; or
3. Without having scientific substantiation for the claim at the
time the claim is made.

(e) Make any false, deceptive or misleading statement in a pet-
mit application or in a report or other document submitted to the
depaxtment under this section.

“ (f)*Distribute a soil or plant additive under a label which has
not been filed with the department.

(g) Imply or directly state that the department endorses or war-
rants the efficacy of a soil or plant additive.

(8) 'INSPECTION, SAMPLING AND ANALYSIS (a) The department
may inspect;’sample and analyze a soil or plant additive distrib-
uted in this state and investigate possible violations of this section
and of rule$ promulgated under this section.

(b) The department may enter at all reasonable times any
building, conveyance or premises used in the manufacture or dis-
tribution of soil or plant additives in this state to inspect or sample
a soil or plant additive.
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(c) Upon request of the department, a distributor of a soil or
plant additive shall provide the department with a product sample,
copy of advertising or label or any other data or information con-
cerning the composition of the soil or plant additive or concerning
any claim or representation made in connection with the soil or
plant additive.

(9) RuLgs. The department may promulgate rules to imple-
ment and administer this section.

(10) ENFORCEMENT. (a) Temporary holding order. 1. If the
department has reasonable cause to believe that a soil or plant
additive is being distributed in this state in violation of this section
or of rules promulgated under this section, the department may
serve a written order upon the owner or custodian of the soil or
plant additive, temporarily prohibiting the distribution or move-
ment of the product, pending further inspection, sampling or labo-
ratory analysis. No person may distribute or move for any purpose
the soil or plant additive described in the temporary holding order
while the order is in effect unless the department has approved the
distribution or movement.

2. The temporary holding order remains in effect for 60 days
after the date of service, unless the order is terminated earlier by
the department under subd. 3.

- 3. If the department determines that the distribution of the soil
or plant additive does not violate this section or rules promulgated
under this section, the depar’rment shall promptly terminate the
temporary holding order by giving written notrce to the owner or
custodian.

(b) Extended holding order. 1. If the department determines
that the distribution of the soil or plant additive is in violation of
this section or of rules promulgated under this section, the depart-
ment may extend the order by serving written notice on the owner
or custodian of the soil or plant additive. No person may distrib-
ute, move or dispose of the soil'or plant additive described in the
extended holding order:unless the department has approved the
distribution, movement or disposition.

2. ‘An extended holding order remains in-effect until the
department and the owner or custodian of the soil or plant additive
have agreed on conditions of final disposition of the soil or plant
additive or until the department authorizes or drrects other dispo-
sition.

(c) Right to hearing. Holding orders under pars. (a) and (b) are
subject to a right of hearing before the department if a request for
hearing is made within 10 days after the date of service of the
notice of the temporary or extended holding order.

(d) Injunction. Upon petition of the department any court hav-
mg equity jurisdiction may grant an injunction or order under s.
813.025 (2) for any violation of this sectron or of rules promul—
gated under this section.

(11) PENALTIES (2) Any person who violates this section or
a rule promulgated under this section shaII forfert not more than
$500 for each violation.

(b) Any person who wilfully violates this section shall be fined
not more than $5,000 or imprisoned not more than one year in the
county jail or both. -Restitution shall be in accordance with s.
973.20, except: that an injured party shall receive the amount
determined under's. 973.20 plus $50:

(12) DAMAGES: Any person suffering damages because of a
violation of this section by another person may sue for damages
in any court of competent jurisdiction and may recover twice the
amount of the proven loss, together with costs including reason-
able attorney fees, notwithstanding s. 814.04 (1).

History: 1985 a 147; 1987 a 398; 1989 a. 31; 1991 2, 39, 112; 1993 a. 16.

94.66 - Sale of agricultural lime; license; penalty
(1) Unless the context requires otherwise: - :
(am) “Liming material” means any material which contains

calcium or calcium and magnesium compounds, is-capable-of

neutralizing soil acidity and is manufactured, sold or distributed
for the purpose of neutralizing soil acidity or liming-barns. “Lim-
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ing material” includes any form of limestone, quicklime, hydrated
lime, marl, paper mill refuse lime, blast furnace slag or mine tail-
ings.

(b) “Person” means an individual, firm, association, limited
liability company, corporation or county.

(2) No person may engage in the business of selling or distrib-
uting liming material in this state without first obtaining a license
therefor from the department unless.the person is engaged in the
business of selling or distributing such product produced by
another already licensed to do business under this section.

(3) Application for license shall be made upon blanks fur-
nished upon request by the department and shall state the appli-
cant’s name and business address, the exact location of places of
manufacture of the applicant’s products, a description of the prod-
ucts which are to be sold, and such other information as the depart-
ment may require. An application may be amended upon written
notice from the applicant.

(4) Each application shall be accompanied by a fee of $10.

- (5) . Licenses to engage in the selling or distribution of liming
material shall expire on December 31 next following date of issue.

(6) (a) Every person engaged in the business of selling or dis-
tributing liming material shall furnish each purchaser on final
delivery of a lot or order of liming material a written statement
showing total amount delivered in:tons and the grade thereof as
defined in-par. (b). A written statement setting forth the grade of
the liming material being transported shall accompany each vehi-
cle when making delivery. Allliming material shall be distributed
on a scale weight basis, except that where no weighing facilities
are readily available and on prior approval of the department, lim-
ing materials may be distributed by volume if each vehicle trans-
porting liming materials is accurately and conspicuously marked
to show cubic yard capacity from which the seller must guarantee
a ton weight equivalent based on rules established by the depart-
ment. This paragraph does not apply to marl or paper mill refuse
lime as these materials are distributed on an equivalent cubic yard
basis as presctibed by department rule. -

(b) 1. “Neutralizing index”” means the effectiveness of liming
material to change soil acidity expressed as a whole number calcu-
lated by the followmg method. The summation of the following
3 quantities is obtained:

“a. The percentage of material passing a U.S. standard 8 mesh
sieve, but retained by a U.S. standard 20 mesh sieve is multiplied
by 0.2;

b. The per centage of material passing a U.S. standard 20 mesh
sieve, but retained by a U.S. standard 60 mesh sieve is multiplied
by 0.6; and

c. The percentage of materral passing a U.S. standard 60 mesh
sieve is-multiplied by 1.0.-

+'2, This- summation is multiplied by the calcium carbonate
equivalent of the liming material under consideration to obtain the
neutralizing index. The formulais: Neutralizing index = [(%8-20
mesh. x. 0.2).+ (%20-60 mesh x. 0.6) + (%finer than 60 mesh x
1.0)] x %.calcium carbonate equivalent...

3. “Index zones” means: the classification of liming material
into numerical ranges of neutralizing indices.

(c) All weights as called for under par. (a) shall be expressed
on the basis of not more than 8% of moisture, For the purposes
of the specifications in par. (b), “calcium carbonate equivalent”
means ‘the acid neutralizing capacity of oven—dried material
expressed as the percentage by weight of calcium carbonate. In
addition to-the grade designation, the actual screen analysis and
neutralizing ‘value may be given. Any misleading representation
on-the written statement of guarantee is unlawful:

(7) The department shall enforce this section by inspectors,
chemical-analyses-and other. appropriate methods. and for such
purposes employes and agents of the department shall have free
access: during business hours to all places of business, buildings
and vehicles used in the manufacture transportatron, sale or stor-
age of liming material,
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(8) The department may revoke a.license, after reasonable
notice, only for wilful failure to comply with any of the provisions
of this section and in the event the license is revoked the licensee

may have the order of revocation reviewed by the circuit court of

the co“imty wherein the producing plant is located and the review
by the court shall be of all questions therein whether of fact or law;
any such appeal must be taken within 20-days of the date of the
service of the order of revocation upon the licensee.

(9) A fee of one and one—quarter cent per ton on all liming
materjals (or the equivalent amount on marl and paper mill refuse
lime) sold within the state; with a minimum fee of $1 shall be paid
annually, for the preceding calendar year, on or before February
1 each year to the department by the licensee. These fees shall be
used for research on liming materials or crop response thereto by
the university of Wisconsin—-Madison college of agricultural and
life’sciences, for the dissemination of the results of such research,
and for other activities which will tend to promote the correct
usage of liming materials.- In case the university of Wisconsin—
Madison college of agricultural and life sciences is unable to carry
on the recommended program the department may contract with
another appropriate institution or agency.

History: 1973 ¢.3355.12;1977¢.29; 1983 2.318; 1985 a. 147; 1993 a 112,492

94.67  Pesticides; definitions. In ss. 94.67.t0 94.71:

(1) “Active ingredient™ means any ingredient which will:

(a) Prevent, destroy, repel or mitigate pests;

_(b) Accelerate or retard the rate of growth or rate of maturation
or otherwise alter the behavior of ornamental or crop plants or the
“product of the plants through physiological action;

(c) - Cause the leaves or foliage to-drop from a plant; or

‘(d) Artificially accelerate the drying of plant tissue

(2) “Agricultural commodity” means any plant or part of a
plant, animal or animal product produced by a person primarily
for sale, consumption, propagation or other use by humans or ani-
mals.

(3) “Animal” means all vertebrate and 1nvertebrate species,
including but not hmlted to persons and other mammals, birds,
fish and shellfish.

(3e) “Animal technician” means an individual who is certi-
fied as an animal technician under ch. 453.

(3m) “Business location” means any place from which a com-
mercial application business operates on a regular basis as a com-
mercial applicator for hire, except that it does not include a motor
vehicle that contains a mobile telephone unit which is used to take
pesticide application orders.

(4) “Certified applicator” means a pnvate apphcator certified
by the department to use restricted—use pesticides or.a commercial

applicator certified by the department to use or dnect the use of

pesticides under s. 94.705.

(5) (2) “Commercial application'business” means a corpora-
tion, limited liability company, cooperative association, partner-
ship, natural person doing business as a sole proprietor or other
nongovernmental business entity that does either of the following:

1. Operates as a commiercial applicator for hire
"2, Uses or directs the use of a restricted-use pesticide as a
commercml applicator, either directly or through an employe.

(b) “Commercial application business” does not include a vet-
erinary clinic that uses or directs the use of a pesticide if the pesti-
cide is used or directed to be used only by a veterinarian or animal
technician while lawfully practicing within the scope of his or her
license or certificate.

(6) “Commercial applicator” means a peison, whether or not
a private applicator-with respect to some uses, who uses or directs
the use of any pesticide, either directly or through an employe, for
any purpose or on any property other than as a private applicator.
“Commercial applicator” does not include:
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(a) A person who applies a pesticide, other than a restricted—
use pesticide, solely for household purposes in and around the per-
son’s residence.

(b) A person who contracts with a commercial applicator for
hire to apply a pesticide for the person, if the person does not
otherwise use or direct the use of a pesticide as a commemal
applicator.

(¢c) A veterinarian or ammal technician who uses or directs the
use of a pesticide only while lawfully practicing within the scope
of his or her license or certificate.

(7) “Commercial applicator for hire” means a commercial
applicator who uses or directs the use of a pesticide as an indepen-
dent contractor for hire, either directly or through an employe.
“Commercial applicator for hire” does not include a provider of

janitorial, cleaning or sanitizing services if the provider of the ser-

vices uses no pesticides other than sanitizers, disinfectants and
germicides, or a veterinarian or animal technician who uses a pes-
ticide only while lawfully practicing within the scope of his or her
license or certificate.

(8) “Dealer” means a person engaged in the sale of pesticides
to consumers.

(9) “Defoliant” means any pesticide labeled, designed or
intended for use in causing the leaves or foliage to drop fiom a
plant with or without causing abscission.

(10) “Desiccant” means a pesticide labeled, designed or
intended for use in artificially accelerating the drying of plant tis-
sue. ,

(10m) “Directs the use” means to select a pesticide for use by
apother person or to instruct or control the application of a pesti-
cide by another person and to be available if and when needed dur-
ing that application. ‘Directs the use” may, but does not necessar-
ily, mean to be physically present at the time and place a pesticide
is being applied.

(11). “Distributor” means a person engaged in the sale of pesti-
cides for resale and includes a person who sells at wholesale or
retail.

(12) “Environment” includes water, air, land and all plants
and persons and other animals living in or on the water, air or land
and the interrelationships which exist among them.

(13) “Federal act” means the federal insecticide, fungicide,
and rodenticide act, as amended (7 USC 136 et. seq.) and regula-
tions issued under that act.

(14) “Fungus” means any non—chlorophyll-bearing plant of
a lower order than mosses and liverworts (thallophyte), including
but not limited to rusts, smuts, mildews, molds and yeasts except
those on or in persons or other animals and those on or in pro-
cessed food, beverages or pharmaceuticals.

(15m) (a) “Individual commercial applicator’” means a natu-
ral person who does any of the following:

1., Personally-uses or directs the use of any pesticide as a com-
mercial applicator for hire, or as an.employe of a commercial
applicator for hire. This subdivision does not apply to a person
performing janitorial, cleaning or sanitizing services if the person
uses no pestimdeb other than sanitizers, disinfectants and germi-
cides.

2. Personally uses a restricted—use pesticide as a commercial
applicator:

3. Directs the use of a pesticlde by a person specified under
subd. 1.or 2.

_(b) “Individual commercial applicator” does not include a vet-
erinarian or animal technician who uses or directs the use of a pes-
ticide only while lawfully practicing within the scope of his or her
license or certificate.

- {16) “Inert ingredient” means an mgred1ent which is not an
actlve ingredient.
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(17) “Ingredient statement” means a statement which con-
tains the name and percentage of each active ingredient and the
total percentage of all inert ingredients in the pesticide; and if the
pesticide contains arsenic in any form, a statement of the percent-
ages of total and water soluble arsenic, calculated as elementary
arsenic.

(18) “Insect” means any of the numerous small invertebrate
animals generally having the body segmented; usually belonging
to the class insecta, comprising 6-legged, usually winged forms,
including but not limited to beetles, bugs, bees and flies and other
allied classes of arthropods whose members are wingless and usu-
ally have more than 6 legs, including but not limited to spldexs,
mites, ticks, centipedes and wood lice.

(19) “Label” means the written, printed, or graphic matter on,
or attached to, the pesticide or any of its containers or wrappers.

(20)- “Labeler” means a person who affixes his or her label to
the pesticide or any of its containers or labeling.

(21) “Labeling” means all labels and all other written, printed
or graphic matter accompanying the pesticide at any time or the
matter to which reference is made on the label or in literature
accompanying the pesticide, except current official publications
of state agricultural colleges, experiment stations and extension
services or any ‘other state or federal agency authorized by law to
conduct research in the field of pesticides.

(21m) “Licensee” means a person required to obtain a llcense
under s. 94.68, 94.685, 94:703 or 94.704.

© (22) “Nematode’ means invertebrate animals of the phylum
nemathelminthes and class nematoda, consisting of unsegmented
worms with elongated fusiform -or saclike bodies covered with
cuticle and inhabiting soil, water, plants or plant parts. Nematodes
may also be called nemas or eelworms.

(23) “Person. of limited English-language ability” means a
person whose. ability to use the English language is limited
because of the use of a non-English language in his or her family
orin his orher daily surroundings and who has difficulty perform-
ing in English as a result of limited English language ability.
~ (24) “Pest” means any insect, rodent, nematode, fungus, weed
or any other form of terrestrial or aquatic plant or-animal life or
virus, bacteria or othér micro—organism, except viruses, bactéria
or-other micro—organisms on or in living persons or other living
animals, declared to be a pest undex the federal act or rules of the
department.

(25) “Pest1c1de” means any substance or mixture of sub-
stances labeled-or designed or intended for use in- pxeventmg,
destroying, repelhng of mitigating any pest orasa plant regulator,
defoliant or desiccant.

(25m) “Pesticide product” means a pesticide, all of the con-
tainers in commerce of which are labeled w1th a unique combina-
tion of all of the following:

(a) The brand name.

(b) The pest1c1de registr: atlon number assigned to the pesticide
under the federal act.

(c) 'the name of the pesticide labeler.

'l')\“‘l.. ooy ~e?? " peets ~ >
\:.6, Plant - Aesulatux means any yeS&Cde labeled o1

designed or-intended for use, through physiological action, in
accelerating or retarding the rate of growth or maturation, or for
otherwise altering the behavior of plants or ‘the produce of the
plant, ‘but does not include substances to the extent labeled or
designed. or-intended for use as plant nutrients, trace elements,
nutritional chemicals, plant inoculants and soil amendments. The
term also excludes nutrient mixtures or soil amendments com-
monly “known as vitamin~hormone horticultural - products
intended for improvement, maintenance, survival, health and
propagation of plants, if they are not-labeled, designed or intended
for use for pest destruction and are nontoxic and nonpoisonous in
the undiluted packaged concentration.

PLANT INDUSTRY 94.676

(26m) “Private applicator” means a person who uses or
directs the use of any pesticide for the purpose of producing any
agricultural commodity on property owned or rented by the per-
son or the person s employer, or on property of another person if
the pesticide is used without compensation other than the trading
of goods or services between producers of agricultural commodi-
ties on an exchange basis. “Private applicator” does not include
a veterinarian or animal technician who uses a pesticide only

.while lawfully practicing within the scope of his or her license or

certificate.

(27) “Produce” or “manufacture’” means to manufacture, for-
mulate, prepare, compound, propagate, package, label or process
any pesticide.

(28) “Producer” or “manufacturer” means the person who
produces or manufactures any pesticide.

(29) “Protect health and the environment” means protection
against any unreasonable adverse effects on the environment.

(30) “Registrant” means a person who has registered any pes-
ticide under the federal act or rules of the department.

(31) “Restricted—use pesticide” means a pesticide for which
certain or all of its uses are classified as being for restricted use
under the federal act.

(33) “Unreasonable adverse effects on the environment”
means unreasonable risk to persons or the environment, taking
into account the economic, social and envuonmental costs and
benefits of the use of any pesticide.

(33m) “Veterinarian” means an individual who is licensed as
a veterinarian under ch. 453.

(34) “Weed” means any plant which grows where not wanted.

History: 1975 ¢ 945.91 (10), 1977 ¢. 106, 273; 1985a 135;1987a 27,1989 a
279;1993 a. 16, 112.

94.675 Pestlcldes, adulteratlon A pesticide is adulter-
ated:

(1) If its strength, quality, purity or effectiveness falls below
the standards expressed on the label;

(2) If any substance has been substituted wholly or in part for
the articles;

(3) If any valuable constituent of the article has been wholly
or in part abstracted. ‘

(4) If it does not bear an identifying label or it does not con-
form to the name or description of ingredients given on the label.

94.676 Pesticides; misbranding. A pesticide is mis-
branded if:

(1) Its labehng bears any statement, de51gn or graphic repre-
sentation relative to the pesticide, or to its ingredients, which is
false or misleading in any particular.

(2) It is an imitation of, or is offered for sale under, the name
of another pesticide.

(3) Itis contained ina package or other container or wrapping
which does not conform to the standards established under the
federal act or rules of the department.

(4) Its label does not bear the registration number assigned to

each ncfohlmhmenf inwhich it was nrnduppd as required under the
quireg undertl

federal act or rules of the department

(5)  Any word, statement or other information required under
the authority of the federal act or ss. 94.67 to 94.71 to appear on
the label or labeling is not prominently placed on the label or label-
ing with conspicuousness, compared with other words, state-
ments, designs or: graphic matter in the labeling, and in terms so
as torender it likely to be read and understood by the ordinary pet-
son under customary conditions of purchase and use.

(6) The labeling does not contain directions or instructions for
use which are necessary. for effecting the purpose for which the
product is intended and which, if complied with, are adequate to
protect health and the environment. .
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(7) The label does not contain a warning or caution statement

which may be necessary and which, if complied with, is adequate .

to protect health and the environment.
© (8) The label does not bear an ingredient statement on that part
of the immediate container which is presented or displayed under
customary conditions of purchase and on the outside container or
wrapper of the retail package, if there is one€, through which the
ingredient statément on the immediate container cannot be clearly
read, except that a pesticide is not misbranded under this subsec-
tion if: o
(a)-The size or form of the immediate container, or the outside
container or wrapper of the retail package, makes it impracticable

to place the ingredient statement on the part which is presented or.

displayed under customary conditions of purchase; and

(b) The ingredient statement appears prominently on another
part of the immediate container, or outside container or wrapper,
when authorized under the federal act.

(9) The labeling does not contain a statement of the use classi-
fication under which the pesticide is registered under the federal
act or rules of the department. , , ,

(10) ‘There is not affixed to its container and to the outside
container or wrapper of the retail package, if any, through which
the required information on the container can be read cleatly, a
label bearing: C o .

- (a) The name and address of the producer, registrant or person
for whom produced; ,

(b) The name, brand or trademark under Whiéh the ypestici‘de'

is sold;

(¢) The net weight or measure of the contents subject to varia-
tions as authorized under state or federal law; and

(d) The registration number and use classification assigned to
the pesticide when required under the federal act.

(11) The pesticide contains any’substance or substances in
quantities highly toxic to persons, unless the label bears, in addi-
tion to other required labeling: o

(a) The sign of the “skull and crossbones”;

(b): The word “POISON” prominently in red on a background
of distinctly contrasting color; and '

() Anantidote statement of a practical treatment, first aid or
otherwise, in case of pesticide poisoning.

"-(12) Its'labeling contains statements; claims or directions for
use which, if complied with, would violate-any laws of this state
or the federal act relating to the sale or use of pesticides.

History: 1975 ¢.94 5:91 (10);. 1977 c. 106. - - - - <

. 94.68 Pesticides; licensing of manufacturers and
labelers. (1) No person may manufacture, formulate, package,
label or otherwise produce pesticides for sale or distribution in this
state, or sell or offer to sell pesticides to purchasers in this state,
whether or not the sales are made wholly or partially in this state
or another state, without a license from the department. No license
may be required of persons engaged only in:

(a) ‘The sale or distribution of pesticides at wholesale or retail
in the immediate, unbroken container of licensed manufacturers
as manufactured, produced, packaged or labeled by them.

cala A mnctiaidic nr antiva ingradiants ta licancad m

{b) The sale of pesticides or active ingredients to licensed man-
ufacturers for use as a basic ingredient in the manufacture or for-
mulation of another pesticide or for further processing, packaging
orlabeling.: = . - . D

(c) The blending of fertilizer—pesticide mixtures in'accordance
with the registered pesticide label at the customer’s request for use
on property owned, rented or controlled by the customer, or blend-
ing mixtures: according to registered pesticidelabel uses for cus-
tom application by the blender.- The mixtures may not be resold
orredistributed. - - - - o . ‘

~:(d) The sale or application, as certified commercial applicators
of pesticides or pesticide—fertilizer mixtures, mixed or blended by
them for their own use in the commercial application of pesticides
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if the pesticides used for mixing and blending were obtained from
a licensee under this-section. W o
(2) An application for a license issued under this section shall.
be 'made on a form prescribed by the department and shall be
accompanied by the license fees. required under sub: (3). The
license expires on December 31 of each year and is not transfer-
able. - C e . .
+(8) (a) In this subsection:. i , '
1. “Household pesticide’” means a pesticide that is any of the
following: Pt o :
“a. A sanitizer.
b, A disinfectant.
c. A germicide. ‘ ,
d. Ar insect repellant that is applied tothe human body or to
clothing: =~~~ - o - :
"¢, A pesticide that is used exclusively for the treatment of
household pets. - e S
- A pesticide product that is labeled exclusively for house-
hold, lawn or garden use if the product is sold in.ready-to-use
form or the product; if sold in concentrated form, is sold exclu-
sively in contairier sizes of less than a gallon.
g. A solid or liquid pesticide product that is used exclusively
for the treatmeént of swimming pools, spas or hot tubs. - -
2. “Nonhousehold pesticide” means‘a pesticide that is not a
household pesticide. . ... ‘ . )
3. “Preceding year” means the 12 months ending on Septem--
ber 30 of the year immediately preceding the year for which a
license is sought under this section., . Lo
(b) Alicensee shall pay.an annual license fee for each pesticide
product to be sold or distributed by the licensee in the license year

" that is based on the volume of the licensee’s sales of the pesticide

product for use within the state during the preceding year. The fee
shall be the following amount for each pesticide product:
11." For no sales ot sales of less than $25,000, $235,
2. For sales equal to or greater than $25,000, but less than
$75,000,.$720. Lo
3. For sales equal to or greater than $75,000, $1,470.
(bg) In addition to the fees under par (b), a licensee shall pay
a hazardous waste collection and disposal surcharge of $30 for
each household pesticide product to be sold or distributed by the
licensee in the license year. - .. IR :
(br) In addition to the fees under par. (b), a licensee shall pay
a surcharge for each nonhousehold pesticide product to be sold or
distributed by the licensee in the license year that is based on the
volume of ‘the licensee’s sales of the nonhousehold pesticide
product for use within the state during the preceding year. The sur-
charge shall be the following amount: L '
~ 1. Forno sales or sales of less than $25,000, $90.
2. For sales equal to or greater than $25,000, but less than
$75,000, $340. o '
3. For sales equal to or greater than $75,000, an amount equal
to the sum of $1,590 plus 1.3% of those sales. C .
(¢) To permit verification of the required license fees under this
subsection, every licensee shall submiit a report to the department

- PRSP THASERRP ORI, | PAPUS prpe ) P o1 Y v
atthe time of license application listing the volume of sales 6feach

pesticide product of the licensee that was sold or distributed by the
license ‘applicant ‘during the preceding year for-use within this
state. - If a pesticide product of a licensee is-not:listed by the
licensee at the time.of license application, the licensee shall file a
supplementary report with the department at least 15 days prior to
any proposed sale or distribution of that pesticide product for use
within this state.- The supplementary report shall identify the pes-
ticide product to be sold or distributed, and be accompanied by the
license fee required under pat. (b). The department shall treatindi-
vidual sales_and distribution information as confidential. -

(d): A licensee who fails to 1eport a pesticide product as
required under par. (c) shall pay a surcharge of twice the amount
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required to be paid for that product under par. (b). The surcharge
is in addition to the license fees required under par. (b). Failure
to report a pesticide product may constitute grounds for the denial,
suspension.or revocation of a license under this section, and may
subject the licensee to the penalties under s. 94.71.

(e) A licensee who discontinues the activity for which a license
is issued under this section with regard to any pesticide product
shall notify the department of the discontinuance not later than

December 31 of the year in which the licensee discontinues the:

activity. The licensee shall, not later than the following March 1,
pay to the department an amount equal to the license fees listed
under par. (b) based on the volume of the licensee’s sales of the
discontinued pesticide product for the period beginning the day
after the last reporting period and ending December 31 of the year
of the discontinuance and shall submit the report required under
par. (c)-for that period.

(f) No fee paid for a license under this section is transferable
or refundable after that license has been issued.

(4) (a) The department shall deposit the following amounts in
the agrichemical management fund under s. 25.465:

1. Anamount equal to the difference between all of the license
fees received under sub. (3) (b), (c) and (e) and all of the amounts
deposited under pars. (b), (bm) and (c).

--2. All of the surcharges received under sub. (3) (d).

2m. All of the surcharges réceived under sub. (3) (br).

' (b) The department shall deposit in the environmental fund for
groundwater management an amount equal to $50 of the amount
received for each household pesticide product under sub. (3) (b),
(c) and (e).

(bm) The department shall deposit in the environmental fund
for groundwater management an amount equal to $50 of the
amount received for each nonhousehold pesticide product under
sub. (3).(b), (c) and (e).

(bt):The department shall deposit in the environmental fund for
groundwater management all of the hazardous waste collection
and disposal surcharges received under sub. (3) (bg). :

. (c) The department shall deposit in the environmental fund for
environmental repair- an amount equal to $30 of the amount
received for each pesticide product under sub. (3) (b), (c) and (e).

(5) Manufacturers or labelers of pesticides shall submit to the
department on request, product samples, copies of labeling or any
other data or information which the department requests concern-
ing composition and claims and representations made for pesti-
cides manufactured or labeled by them in this state.

(6) The department may require a person licensed under sub.
Do submit to the department any information which is needed
in the administration of ss. 94.67 to 94.71 or ch. 160. The licensee
may designate any information submitted under this subsection as
atrade secret as defined in s. 134.90 (1) (c). The department may
require the licensee to substantiate that the information is in fact
atrade secret. Any information which the department determines
to be a trade: secret shall be kept confidential by the department.
The department may enter into agreements with any ‘person to
allow for the review of trade secret information if the department
ensures that the trade secret information will be kept confidential.

The department may require a licensee to submit a summary of

trade secret information for the purpose of providing information
to the public.

(7). A license under this section does not. constrtute aregistra-
tion of individual pesticide products within the meaning of the
federal act, nor does it authonze any pestrcrde sale or distribution

otherwise prohibited by law.. .
History: 1977 . 106; 1983 a. 410; 1985 a. 236; 1987 a 27; 19892 31;1991 2.
39,112; 1993 a. 16

94 681 Well compensation fee. (1) In this section:
(a) “Licensee” means a person requlred to obtain a license
under s. 94.68.
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(b) “Primary producer” means a licensee that manufactures an
active ingredient which is used to manufacture or produce a pesti-
cide.

(2) No prrmary producer may manufacture formulate, dis-
tribute, package label or otherwise produce pesticides for sale or
disttibution in this state unless the primary producer pays an
annual well compensation fee of $150.

(3) The department shall collect the well compensation fee at
the same time that annual and supplemental license fees are col-
lected under s. 94.68. The moneys collected under this subsection
shall be credited to. the environmental fund for environmental
repair: :

History: 1989 a. 31

94.685 Pesticides; licensing of dealers and distrib-
utors of restricted—use pesticides. (1) Nodealer or distrib-
utor may sell oroffer to sell a restricted—use pesticide in this state,
whether or not the sale is made wholly or partially in this state or
another state, without a license issued by the department under
this section. A license exprres on December 31 annually and is not
transferable. .

(2) An application for a license under this section shall be
made on a form provided by the department, and shall be accom-
panied by-the license fee required under sub. (3). Each license
application shallinclude the full name of the licensee and the mail-
ing address:-and street address of each location from which
restricted—use pesticides are sold by the licensee.

(3) - A licensee shall pay an annual license fee for each location
from which the licensee sells restricted-use pesticides, including
any new location opened during the license period. A licensee
who opens a new sales location during the license period may not
sell a restricted-use pesticide from the new location unless the
licensee has paid the license fee for that new sales location. The
amount of the license fee is $100 for each location, except that if
the location is also licensed under s. 94.703 the license fee is $50.

History: 1987 a. 27,1991 a 269; 1993 a. 16, 490.

94.69 Pesticides; rules. The department may promul-
gate rules:

(1) To declare as a pest any form of plant or animal life or virus
which'is injurious to plants, persons, animals or substances.

(2) To determine which pesticides and substances contained
therein are highly toxic to persons.

3) To determrne standatds of coloring or discoloring for pes-
trcrdes

" (4) To carry out the provisions of ss. 94.67 to 94.71, including
the sale, distribution or storage of pesticides, the collection and
examination of ‘pesticide samples, and the removal of pesticides
from sale:after registration has been canceled orif otherwise being
sold, offered or exposed for sale i in violation of the law or rules of
the department.

(5) To govern the labeling of pesticides, including the use of
precautionary or warning statements, the declaration. of ingredi-
ents, and the giving of adequate instructions or directions for use.

(6) To establish reasonable standards for the packaging of
those pestrcrdes which the department finds require special care
in packaging and to the extent found necessary to prevent injury
to the public.

(7) To require permits or notice to the department prior to the
shipment or use of pesticides for experimental or research pur-
poses; including conditions under which -such permits may be
granted or notice required. «

(8) To govern the conditions under which containers of pesti-
cides may be transported, stored or disposed of.

(9) To govern the use of pesticides, including their formula-
tions, and to determine the times and methods of application and
other conditions of use.

(10) The department shall promulgate rules when it deter-
mines that it is necessary for the protection of persons or property
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from serious pesticide hazards and that its enforcement is feasible
and will substantially eliminate or reducesuch hazards. In making
this determination the department shall consider the toxicity, haz-
ard, effectiveness and public need for the pesticides, and the avail-
ability of less toxic or less hazardous pesticides or other means of
pest control. It shall obtain the recommendations of the pesticide
review board and such rules, other than rules to protect ground-
water- adopted. to comply with ch. 160, are not effective until
approved by the pesticide review board. Such rules shall not affect
the application of any other statutes or rule adopted thereunder

{11) To register pesticides formulated for distribution and use
within this state to meet special local needs as authorized under
the federal act and impose fees reasonably calculated to cover the
cost of registration.

(12) To' exempt any pesticides from the application of ss.
94.67 to 94.71 which are adequately regulated under other‘state
or federal laws or which are of such a character that the regulation
of their use is unnecessary for the protectron of health and the
environment. - -

History: 1975 ¢ 94 s 91 (10); 1977 ¢. 106;-1983 a 410.
Cross-reference: See s 134.67 for prohibition of use of DDT and exceptrons to

the prohibition.
See note to 29 65, citing 62 Atty Gen 130.

94, 70 Pesticides; prohibited acts.- (1) ‘No person may

distribute, sell, offer for sale, hold for sale, ship, deliver for ship--

ment or receive for distribution, delivery or sale to any person in
this state whether or not the acts-or transactions take place inintra-
state commerce or between points within this-state. through ,any
point outside this state, any pestrcrde

(a) Which has not been registeted as requrred under the federal

act or rules of the department.

(b) “About which claims are made, or directions for use are
given, which differ in substance from representations made in
connection with its registr: atron under the federal act or rules of the
department.

(c) Which differs in composrtron from the composition repre-
sented-in connection with its registration under the federal act or
rules of the department.

(d)- Unless it is in the registrant’s, manufacturer’s or packer’s
unbroken immediate container and labeled as required under the
federal act or rules of the department.

(e) Which has not been colored or drscolored as required under
the federal act or rules of the department.

(f) Which is adulteratéd or misbranded, or violates any other
provision of the federal act or ss. 9467 to 94.71 or rules of the
department

.-(2) The prohrbrtrons of sub o)) shall not apply to

‘-(a) ~Any- cariier- while engaged in transporting a pesticide’u

wrthin this state, if such carrier permits the department on request
to copy all records showrng the transactions in and movement of
the products. k
“(b) . Public. offrcrals of thrs state- and the federal govemment
engaged in the performance of their official duties..
. (c) Persons using or possessing a pesticide in accordance with
the. terms. and conditions of an experimental use permit issued

Adar tha fadar of
under the federal act-or rules of:the department.

(d) Articles consigned for shipment to another state or for'
export to a foreign country, if prepared or packed according to the
specifications or directions of the purchaser.

-(e) ‘Any person shipping a substance o1 mixture of substances.

only in the conduct of screening tests to determine its usefulness
or value as a pesticide or its toxicity or-other properties and from
which the person does not expect toreceive any pest control bene-
fit from its use. )

(3) No person may:

(a) Detach, alter, deface or desn'oy, in whole or:in part, any
label or labeling required under the federal act-or under ss. 94.67
t0°94.71 or rules under ss. 94.67 to 94.71, or add any substance:to
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or.take any substance from any pesticide in a manner that may
defeat the purposesof the laws. :

(b) ‘Use for personal advantage or reveal, other than to federal’
or state agencres the courts, physicians, pharmacists orother per--
sons requiring the information for the. performance of their duties,
any information relative to formulas.acquired in the administra-
tionof ss. 94.67 to 94.71 which may. be confidential under the fed-
eral act or otherwrse constitute a trade secret as defrned in's..
134.90.(1) (c). - ,

(c) Advertise pestrcrdes registered for restrrcted—use asaregis-
trant, manufacturer, wholesaler, dealer; retailer or other distribu-
tor without disclosing that the pestrcrdes are . classified "as
restricted-use pesticides. »

(d)" Use or make available for use any restrrcted—use pestrcrde
contrary “to its -labeling or other restrictions of ‘exemptions
imposed on its use under the federal act or the laws of this state.

*(€) Claim falselytobea certrfred applicatori m one or more uses
of any pesticide.

“(f) Use'or direct the use of pesticides asa cettified applicator
in categories of pesticide use and apphcatron for whrch no certifi-
cation has been.obtained.

(g)- Use any pesticide in'a manner inconsistent wrth its labelrng
except as authorized by the department.

(h) Useany. pestlcrde under an experrmental use permrt con-
trary to the provisions of the permit.

.(1) Fail to maintain records or file reports.as requrred under ss.
94,67 t0 94.71 or rules under ss. 94.67 to 94.71 or falsify records
or reports:or any application filed with the department.

(j) Violate any other provisions of ss. 94.67 to 94.71 or orders

or rules issued under ss. 94.67 to 94.71.

‘History: 1975, ¢c. 94 s.91 (10);.1977 ¢, 106; 1985 a. 236; 1987.2.27

“Neglrgence per se” mstrucuon was appropriate where violation of (3) (g) dam-
aged beekeeper’s hives. - ‘Bennett v.'Larsen Co' 118 W (2d) 681 348 NW (2d) 540
(1984)

Sub, (1).(b), forbidding the distribution of any pestrcrdes about which claims are
miade Which differ in substance from representations made in connection withiits reg-
istration with the department-was, as a matter of law, violated by defendant; since the
federal label, which représented the minimum information that could have been sub-
mitted to the department, provided that application of the herbicide after 50% emer-
gence might reduce yields; whereas a representative of defendant told plaintiff that
the potatoes would only be singed a little by applying the herbicide after 50% emer-
gence. Perzrnskr v:.Chevron Chemical Co. 503 F (2d) 654.

94,701 Pesticides, local regulation. (1) This section
is an enactment of statewide concern for the purpose of providing
uniform regulatron of pesticides.

() In this section, “polrtrcal subdrvrsron means a city, vil-
lage, town or county

"(3) (a) Exceptas providedin par. (b) ot (c), apolitical subdivi-
sro 1 may hot prohrbrt the use of or otherwise regulate pesticides.

(b). A polrtrcal subdrvrsron may. enact an ordrnance that does.
any of the followmg

1. Regulates pesticide use on property in which the polrtrcal
subdrvrsron has a fee simple ownership interest.

<2 Zones areas with respect to pestrcrde manufacturrng, distri-
butron and disposal. -

3. Implements any régulation of pestrcrdes that the polrtrcal
subdivision is requrred by federal law or other state laws to 1mp1e-~
ment. -

4. Implements a cooperative agreement with the feder: al envi-
ronmental protection agency under 7 USC 136u (a). :

*5. 'Prohibits conduct that is the samie as conduct prohrbrted
under ss: 94.69 t0:94.71 or 7 USC 136 to 136y. ‘

6. Requrres that, when notification of pestrcrde use is requrred
by state or federal law, notification of that use be given to the polit-
ical subdivision.

7. Sets standards for fire preventron in the storage of a pesti-
cide that poses a fire hazard. ’

- :8..‘Regulates pesticides: pursuant to a storm water manage-
ment program that is consistent with 40 CFR 122.26.
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(c) A political subdivision may enact an ordinance or enter into
an agreement under s. 144.445 (9) relating to the storage, treat-
ment or disposal of solid waste containing pesticides, pesticide
containers _or pesticide residues.

(4) (a) 1. No later than March 1, 1994, a political subdivision
shall provide the department with a copy of any ordinance that is
authorized under sub. (3) and that is enacted before December 29,
1993.

2. A pohtlcal subd1v1s1on may not enact an ordinance- that is

authonzed under sub. (3) until it consults with the department. If

a political subdivision enacts an ordinance that is authorized under
sub. (3); it-shall provide the department with a copy of the ordi-
nance no later than 60 days after enactment.

(b). Before March 1 of each year, a political subdivision with
an ordinance that is authorized under sub. (3) (b) 5. shall notify the
department of all enforcement actions taken under that ordinance
during the preceding year.

Hlstory 1993 a 116,

94. 702 Vetermary clinic permlt (1) In this section,
“clinic” means a veterinary clinic where pesticides are repack-
aged, used or directed to be used by a veterinarian or by a person
underthe direction orsupervision of a veterinarian. Multiple busi-
ness locations under common ownexshlp and control constitute a
single clinic. :

(2) No person may own a clinic without a petmlt issued by the
depaxtment under this section.

(3) Pers mits issued under this section shall expire on December
31 of each odd-numbered year. An application for a permit shall
be submitted to the department on a form provided by the depart-
ment and shall include a $25 permit fee. The application shall
incliide all of the following information:

‘(a) The nameand complete mailing address and street address
of the clinic.

(b)“The name of évery person associated with or employed by
the clinic Who prescribes, handles or uses pesticides, including the
licen’Sé number of any such person licensed under s. 94.704.

“-(4) The. depaxtment may suspend or revoke any permit issued
under this section for a violation of ss. 94.67 to 94.71. All such
v1olat10ns shall also be refeued to the vetezmary exammmg board
for action under s, 453.07:

Hlstory 1989 a 279

94, 703 Pestlcldes, Ilcensmg of commerclal applica-
tlon businesses. (1) No commercial application business
may.operate in this state without-a license issued by the depart-
ment under this section.. A natural person who operates a commer-
cial. application business as sole proprietor, and wheo is-also an
individual commercial applicator, shall be licensed under this sec-
tion.and s. 94.704. -A license issued under this section expires on
December 31 annually and is not transferable.

.- (2). An application for a license under this section shall be sub-
mitted on.a form provided by the department and shall be accom-
panied by 1 the hcense fee required under sub. (3). The license
application shall include all of the followmg information, which
shall be ptomptly updated by the licensee in the event of any
change during the license period:

(a) The complete rame, mailing address-and street address of

the,hcensee, and the business ‘name, if any, under which the
licensee -operates as a commercial appIication business.. The
application shall specify whether the applicant is a natural person,
corporation or other legal entity.

., (b)-The street address: of every business-location from which
the licensee operates as a commercial applicator for hire in this
state or, if .the business locatlon, has no- street addtess, its legal
descnptlon

“(c). Hf-the hcensee employs any person to use pestlcldes, orto
duect the use of restricted—use pesticides, the complete name and
license number under s. 94.704 of each person so employed.

PLANT INDUSTRY 94.705

(d) Any other information reasonably required by the depart-
ment for the administration of this section.

(3) (a) A licensee under this section shall pay an annual
license fee of $125. If the licensee operates from more than one
business location in this state, the licensee shall also pay a fee of
$125 for each additional business location operated by the
licensee, including each new busmess location added during the
hcense yeat. :

(b) For purposes of this subsection, a business location
includes a site at which a licensee mixes or loads at least 1,500
pounds of active ingredient during a license yéar, excluding active
ingredient that is applied at or immediately adjacent to the mixing
orloading site. If alicensee mixes or loads a total of at least 1,500
pounds of activeingredient at 2 or more sites that are within 0.5
mile of each other, those 51tes shall be considered a single business
location.

(c) The department shall deposit the fees collected under this
subsection in the agrichemical management fund.

(4) No commércial application business may apply any pesti-
cide, or difect the application of any pesticide by its employe,
unless the pesticide application is made by an individual commer-
cial ‘applicator licensed under s. 94.704 and certified under s.
94,705 in the applicable pesticide use category.

"(5)"No licensee under this section may employ any natural
person as an individual commercial applicator unless the employe
is licensed under s. 94.704.

History: 1987 a. 27,1993 a. 16

94.704 Pesticides; licensing of individual commer-
cial applicators. (1) No person may act as an individual com-
mercial apphcator ‘without a license issued by the department
under this section. A license expires on December 31 annually
arid is not transferable. ‘A licensee shall carry the license on his or
her person at all times when acting as an individual commercial
applicator. No license is required of a private applicator who
applies pesticides solely as a‘private applicator or only on an occa-
sional or incidental basis as a commercial applicator.

(2) Anapplication for alicense under this section shall be sub-
mitted on a form provided by the department and shall be accom-
panied by the license fee required under sub. (3). A license
application shall include all of the followmg information, which
shall 'be promptly updated by the licensee in the event of any
change during the license period:

‘(a) The complete name, ma1hng addxess and street address of
the licensee. :

“(b) If the licensee is engaged in business as a sole proprietor,
the licensee’s business name and address if different than the
licensee’s personal name and address.

“{c) If the licensee is employed by a commercial application
business, the name and address of the employing commercial
apphcatlon business.

*(d) “Any other information reasonably required by the depart-
ment for the administration of this section.

/(3) (a) Except as provided under par. (b), a licensee under this
section shall pay an annual license fee of $50. The depaxtment
shall deposit all license fees collected under this paragraph in the
aorlchemlca! management fund.

() No license fee is required under par. (a) fora government
employe or'an employe of a pubhc or private educational institu-
tion if the employe’s activities as an individual commercial appli-
cator fall within the scope of his or her employment by the govern-
mental unit or educational institution.

(4) No licensee under this section may use or direct the use of
any pesticide unless the licensee is certified under s. 94.705 in the
applicable use category.

Hlstory 1987 a. 27, 1993 a. 16

94,705 Pesticides; certlflcatlon reqmrements and
standards. (1) CERTIFICATION REQUIREMENTS; FEES. (a) 1. No
person may use or direct the use of a restricted—use pesticide as a
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private applicator unless the person is certified as a private appli-
cator in the applicable pesticide use category under this section.

2. No person may use or direct the use of any pesticide as a_

commercial applicator unless the person is all of the following:

a. Certified as'a commercial applicator in the applicable pesti-
cide use category under this section.

b. Licensed as an individual commercial applicator under s.
94.704. This subd. 2. b. does not apply to a private applicator who
uses or directs the use of a pesticide as a commercial applicator on
an occasional or incidental basis only.

(b) Applications for certification shall be submitted on forms

prescribed by the department and shall specify the category of

pesticide use and application for which application for certifica-
tion.is made. Certifications shall be valid for a period of 5 years
from date of issuance or renewal, unless terminated or suspended
by the department for failure to comply with the terms and condi-
tions of its issuance or for violation of ss. 94.67 to 94.71 or rules
or orders issued under ss. 94.67 to 94.71. Certifications may be
changed or amended during the 5—year period for which issued
by the addition of other categories of pesticide use and application
for which the applicator was not certified at the beginning of the
certification period, but all the changes or amendments shall
expire concurxently with the end of the S5—year certification
period.

(c) A certified private apphcator may be granted an additional
5 years of certification upon the expiration of his or her certifica-
tion, under one of the certification options under sub. (5). A certi-
fied commercial applicator may be grarited an additional 5 years
of certification upon the expiration of his or her certification, sub-
ject to a written examination approved by the department.

(d) Except as provided under sub. (4), no commercial applica-
tor may be certified except upon satisfactory completion of a writ-
ten examination. - The examination shall be designed to test the
applicant’s .competency in each category of pesticide use for
which the applicant seeks certification. A commercial applicator
applying for certification shall pay an examination fee of $10 for
each examination in each certification category. If an applicant
fails an examination in any certification category, the applicant
shall pay a fee of $5 each time the examination is retaken. The
department may not administer an examination under this para-
graph unless the applicant has paid the required fee. Any person
exempt from license fees under s. 94.704 (3) (b) is also exempt
from examination fees under this paragraph. The depaxtment
shall deposit the fees collected under this paragraph in the
agrichémical management fund.

(2) CERTIFICATION STANDARDS. Notwithstanding s. 250.09, the
departmerit shall, by rule, adopt standards for the training and cet-
tification of private and commercial applicators, at least equal to
but not to exceed federal standards adopted under the federal act.
In the adoption of the standards, separate categories of pesticide
use and application may be established for certification purposes
depending on the specific types of pesticides used, the purposes
for which they are used, types of equipment required in their
application, the degree of knowledge and skill required and other
factors which may warrant the creation of different categories.
The standards shall provide that individuais to be certified must
be competent with respect to the use and application of pesticides
in'the various categories of pesticide use and application for which
certification is desired. For commercial applicators, competence
in the use and handling of pesticides shall be determined on the
basis of written examinations. '

(3) RECORDS; REPORTS ~ Certified commercial applicators,
including nonresident commercial applicators, shall maintain
records of amounts, dates, types, places and uses of all pesticides
as presctibed by the department. Records shall be kept for 2 years
and shall be open to and available for inspection at all reasonable
times by the department or cooperatmg governmental enforce-
ment-agencies.
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(4) CERTIFICATION OF NONRESIDENTS. (a) The department
may, without examination or training in this state, certify a non-
resident to use or direct the use of pesticides in a specific pesticide
use category if the nonresident meets all of the following require-
ments:

1. The person s certified to use pesticides, in the same or simi-
lar pesticide use category, under laws or programs in the pefson’s
state of residence which have requirements for certification equiv-
alent to this'section and ss. 94.703 and 94.704 and the rules under
this section and ss. 94.703 and 94.704. In order to be certified
without examination as a commercial applicator in this state, the
person must be certified as acommercial applicator in the person’s
state of residence.

2. The person’s license or certification in the state of residence
has not been denied, suspended or revoked under the federal act
ot by the state of residence.

(b) An application for nonresident certification undef par. (a)
shall be made on a form provided by the department. The depart-
ment may require an applicant to submit any information that is
reasonably necessary for the administration.of this subsection.
An application under this subsection shall be accompanied by a
nonrefundable fee of $75, except that no fee is required for the cer-
tification of a nonresident as a private applicator. The department
shall deposit the fees collected under this paragraph in the
agrichemical management fund.

(c) A certification issued under this subsection expires.on
December 31 of the year of issuance and is not transferable. If the
holder of a nonresident certification becomes a resident of this
state, the nonresident certification may not be renewed after its
expiration date _

(5) PRIVATE APPLICATORS. The department shall certify resi-
dent private applicators to use restricted-use pesticides in any of
the following ways, as it deems appropriate:

(a). Certification by training session. A pnvate appllcator may
attend a. pesticide applicator training session approved by the
department. The training shall cover all areas of competency nec-
essary to comply with standards under the federal act. No person
seeking certification under this paragraph may be required to take
a written examination in order to obtain certification. Upon suc-
cessful completion of the training session the applicator shall be
granted certification for 5 years.

(b) Certification by examination. A private applicator may
take a written examination approved by the department including
all-areas of competency necessary to comply with the federal act.
Certification for 5 years shall be granted to the applicator upon
successful completion of the examination.: A private applicator
may engage-in a self-study program using training materials
available in training sessions under par: (a). Written examinations
shall' be given at a designated department office, county extension
ofﬁce or at a site approved by the department.

(¢) Certification for emergency use. A person may apply for
an emetgency-use certification. Only one emergency use certifi-
cation shall be granted to a person. Thereafter, certification under
par.(a) of*(b) is necessary. The department shall ‘conduct a spe-
cific evaluation of the applicant’s ability to use and apply the pesti-
cide safely and correctly and make any other evaluations deemed
necessary by the department.. The department shall notify the
dealer by telephone that the applicant has been granted an emer-
gency use certification. Written notice of the applicant’s responsi-
bility and liability shall be sent by the department to the dealer and
the applicant. This certification shall be valid for a one~time spe-
cific use only. The department’s evaluation shall be conducted at
a designated department office, any university of Wisconsin
extension office or at any other site approved by the department.

(d) Certification for persons of limited English language abil-
ity. Persons of limited English language ability shall receive the
training necessary to permit them to use and apply restricted—use
pesticides. The department shall conduct an oral evaluation of
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each person to determine competency. Certification under this
paragraph shall berrequired for use of each restricted—use pesti-
cide. Each certificate shall state the specific restricted—use pesti-

cide the person is certified to use or apply. ,
History: 1977 c. 106; 1987 a. 27 ss. 1693cz to 1693ds, 1693dz; 19932 16,27

94.707 Distribution and sale of certain pesticides.
(1) ProHBITION. No person may distribute, sell, offer for sale or
use any pesticide product containing any of the following active
ingredients: »

(a) 2,4,5-trichlorophenoxyacetic acid (2,4,5-T).

() 224 5—trrchlorophenoxy) propromc acid (silvex).

(c) Aldrin.

(d) Chlordane.

(e) Dieldrin. - »

(f) Heptachlor. . 3

(1m) USE OF DAMINOZIDE ON FOOD—PRODUCING PLANTS PRO-
HIBITED - No person may distribute, sell, offer for sale or use any
pesticide product containing daminozide as an active ingredient
and intended for use on a food—producrng plant.

" (2) ExempTION. The prohrbrtron under sub. (1) does not apply
to a person using or possessing a pestrcrde product containing any

active ingredient under sub. (1) (a) to (f) according to the terms

and conditions of an experimental use permit issued under the fed-
eral act or rules of the department.

(3) EXISTING STOCKS. (a) No later than 6 months after the
appllcable date under par. (d), any person, except a dealer or dis-

tributor, who owned any quantity of a pesticide listed in sub. (1m)
or containing an active ingredient listed in sub. (1) (c) to (f).on the
applicable date under par. (d) shall return or deliver all of that pes-
ticide to the manufacturer or to the dealer or drstnbutor from
whom he or she purchased the pesticide. .

(b) No later than one year after the applicable date under par.

(d), any dealer or distributor who owned any amount of a pestrcrde :

listed in sub. (1m) or containing an active ingredient listed in sub,
(1) (¢) to (f) on'the applicable date under par. (d) or who received
any such pesticide under par. (a) shall return or deliver all of that
pesticide to the manufacturer.

(c) Within 30 days after receiving any pesticide under par, (a)

or (b), a dealer, distributor or manufacturer shall pay the person
from whom the pesticide was received the amount of money
which that dealer, distributor or manufacturer charged that person
for the quantity of pesticide received. No payment under this par-
agraph may exceed the fair market value of the pesticide immedi-
ately before the applicable date under par. (d).
(d) The applicable dates for sub. (3) are the following:

1. For pesticide products contarnmg the ingredients under
sub..(1)(c) to (f), May 3, 1988.

2. For pesticide products containing the ingredient under sub.

(1m), February 15, 1990.
History: 1983 a. 397; 1987 a 357; 1989 a. 52.

94. 708 Pesticides; sale and use to control bats
(1) DEFINITION. “As used in this. section, “bat control purposes”
means for the purpose of killing, injuring, repelling or otherwise
affecting the behavior of bats, :

{2) SaLE PROHIBITED. Except as provided under sub. (4), no
. person may-sell, hold for sale or distribute any pesticide except
naphthalene for bat control purposes to a person in this state. No
dealer may advertise in this state or recommend any pesticide for
bat control purposes to a person in this state.

(3) ‘USE PROHIBITED. - Except as provided under sub. (4), no
person may use any pestrcrde except naphthalene for bat control
purposes.

(4) ‘EXcEpTION. The department shall: promulgate rules estab-
lishing standards for the sale, advertisement and use of pesticides
for emergency bat control. “The pesticide review board may issue
a permit authorizing the use of a pesticide in accordance with the
rules promulgated by the department only in the case of an indi-
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vidual bat colony after a.determination that there exists an out-

break of rabies that threatens public health or another situation

where the existence of a colony of bats threatens the health or wel-

fare of any person. . The pesticide review board may not base its

determination: on an isolated individual instance of a rabid bat.
History: 1983:a. 353. .

94.71 Pesticides; penalties; enforcement. (1) Pen-
ALTIES. (a) 1. Any.person who violates ss. 94.67 to 94.71 or any
rules or orders issued under ss. 94.67 to 94.71 shall forfeit not less
than $100 nor more than $500 for the first violation and not less
than $200 nor more than $1,000 for any subsequent violation
within 5 years,

2. Any commercial- applrcator, dealer or-distributor who
knowmgly violatés any provision of 8s. 94.67 to 94.71 or any rules
or orders issued under ss. 94.67 to 94.71 may be fined not more
than $5,000 or imprisened not-more than one year in the county
jail or both. Other persons, including private applicators who
knowingly violate ss. 94.67-to 94.71 or any rules or orders issued
under ss. 94. 67 to 94.71 may be fined not more than $1,000 or
imprisoned not more than 30 days or both. - ' '

(b) Certified applrcators shall be responsible for the dcts of per-
sons who are their employes or acting under their ‘supervision and
engaged in the use or application of pesticides. =

(2) Seizures If the’ department has reasonable cause to
believe that any pesticide is in violation of ss. 94.67 to 94.71, it
may deliver to the owner or custodian of the pesticide an order
prohibiting the sale or movement of the pesticide until an analysis
or examination has been completed. Such holding order shall not
be: effective for more than 60 days from'the time of delivery
thereof. The pesticide described in any holding order shall not be
sold or moved for any purpose without the approval of the depart-
ment. . If the department, after analysis-or examination, deter-
mines that the pesticide described in the order is.not in violation
of ss, 94.67 to 94.71, it shall promptly notify the owner or custo-
dian of the pesticide and the notice shall terminate the holding
order. If the analysis or examination shows that the pesticide is
in violation of ss. 94.67 to 94,71, the owner or custodian of the
pesticide shall be so notified.” Upon recéipt of notice the owner
or custodian shall dispose of the pesticide only in a manner autho-
rized by the department The owner or custodian may within 10
days of recerpt of notice petrtron for a hearing as provided in s.
93,18, -

(3) ENFORCEMENT.  (a) Examination of pesticides shall be
made’under the direction of the department for the purpose of
determining whether they comply with the requirements of ss.
94.67to 94.71. The department or any person may refer the facts
to the district: attorney for the county in which the violation
occurred.  In-addition'to or inlieu of any other remedies provided
hetein; the departmentmay apply to a circuit court fora temporary
or permanent injunction to prevent, restrain or enjoin violations of
§5::94.67 t0.94.71 and any rules or specral or summary orders
issued thereunder.

(b) - Every registrant or other person whose name and address

. appears on the label of :any pesticide as the manufacturer, packer,

distributor or dealer, shall, to the extent that the registrant or other

‘ person is able to furnish to the department onrequest, when found

by the department to be necessary.to prevent or control an immi-
nent hazard to the public, a listing of all sales locations or ware-
house locations maintained by the tegistrant or other person in this
state for the sale or distribution of products registered by the regrs-
trant or other person or bearmg the registrant’s or other person’s
name and address as such manufacturer, packer, distributor or
dealer; the name and address of all distributors or dealers selling
or distributing such.products in this state; and the name and
address of all outside sales representatives employed by the regis-
trant or other person in this state for the sale or distribution of such
products. -’ . :

-(c) . In addition to other enforcement procedures the depart-
ment may issue a special order under s. 93.18 prohibiting the use,
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application, storage, distribution or sale of pesticides in violation
of ss. 94.67 t0 94.71 or rules issued under ss. 94.67 to 94.71. A
special order may be issued under this paragraph to prevent or
control pesticide contamination of groundwater under ss. 160.23
and 160.25. Special orders may be issued on a summary basis,
without prior complaint, notice or hearing, where necessary to
protect. public health or the environment. A summary special
order is subject to a subsequent right of hearing before the depart-
ment, if requested within 10 days after the date on which the order
is served. Any party affected by the order may request a prelimi-

nary or informal hearing pending the scheduling and conduct of

afull hearing. Hearings, if requested, shall be conducted as expe-
ditiously as possible after receipt of a request for a hearing.
Enforcement of the oxder shall notbe stayed pending action on the
hearing..

_History: 1977 c. 106; 1983 a. 410; 1993 a 492.

Legislature may constitutionally prescribe criminal penalty for violation of admin-
istrative rule. State v. Courtney, 74 W (2d) 705, 247 NW .(2d) 714.

. 94.72.  Commercial feed. (1) DerNITIONS. (a) “Brand
name” means any word, name, symbol or device, or any combina-
tion thereof identifying the commercial feed of a manufacturer or
distributor and distinguishing it from that of others.

(b) “Commercial feed” means all pxoducts or materials used
or distributed for use as a feed or an ingredient in the mixing or
manufacturing of feed for animals or birds, except the following:

1. Unmixed whele seeds or grains; as defined by United
States grain standards.

2. The unmixed meals made directly from and consisting of

the entire grains of corn, wheat, rye, barley, oats, buckwheat,
flaxseed, kafir, milo and other seeds or grains. Such unmixed
meals shall not be sold in violation of sub. (3).

3. Whole hays, straws, cottonseed hulls, stover and silage,
when unmixed with other materials.

4. Meat and other portions of animal carcasses in their raw or
natural state without further processing except freezing or dena-
turing.

(©). “Custom-mixed feed” means commerc1al feed consisting
of a mixture of commescial feeds or feed ingredients mixed on a
custom basis at the request of the final purchaser at retail, and con-
taining only commercial feed or feed ingredients in quantities and
proportions as specifically directed by the purchaser in requesting
the custom—mixing of the feed. _

- (d) “Department” méans department of agriculture, trade and
consumer. protection.

(e) “Distribute” means to sell, offer to sell, exchange barter or
solicit orders for the sale of a feed product or otherwise to supply
or furnish a feedproduct to purchasers in this state, whether or not
the sales or transactions are made wholly or: partlally in this state
or-another state,

(f) “Distributor” means any person who distributes a feed
product for sale or distribution in this state.

(g) “Feed ingredient” means each of the constituent materials
making up or used in the manufacturing of a commercial feed.

(h) “Feed product” means any commercial feed or other
product or material used or distributed for use as a feed or an ingre-
dient in the mixing or manufacturing of feed for animals or birds.

(i) “Manufacture” means to mix, blend, ptocess, package or
label commercial feed.

(). - “Product name” means the name of the commercial feed
which identifies it.as to kind, class or specific use.

- (2) LABELING. :(a).. All manufacturers and distributors shall
before distributing any commercial feed, except as otherwise pro-
vidéd under par. (b), have printed on, or attached to each bag,
package, carton or delivered with each bulk lot thereof a plainly
printed label in the English language clearly and truly stating:

1. The net weight of the contents of the package, bag, carton
or bulk lot; '
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2. The product name and the brand name, if any, of the com- .
mercial feed;

3. The name and principal address of the manufacturer or per-
son responsible for placing the commodity on the market;

4. The minimum percentage of crude protein;

5. The minimum percentage of crude fat;

6. The maximum percentage of crude fiber;

7. The name of each ingredient used in its manufacture except
as may be exempt by department rule. The official names of all
materials which have been so defined by the association of Ameri-
can feed control officials shall be used in the declaration of the
names of ingredients, but no ingredient statement shall be
required for single ingredient feeds officially defined by the asso-
ciation of American feed control officials. The department may
by rule permit the use of a collective term for a group of ingredi-
ents which perform a similar function;

8. In the case of mixed feeds containing more than a total of
five per cent of one or more mineral ingredients, or other unmixed
materials used as mineral supplements, and in the case of mineral
feeds, mixed or unmixed, which are manufactured, represented
and sold for the primary purposes of supplying mineral elements
in rations for-animals or birds, and containing mineral elements
generally regarded as dietary factors essential for normal nutri-
tion, the minimum percentage of calcium (Ca), phosphorus.(P), of
iodine (I) and the maximum percentage of salt (NaCl), if the same
be present. Provided, that if no nutritional properties other than
those of a mineral nature be claimed for 2 mineral feed product,
the per centums of crude protein, crude fat and crude fiber may be
omitted;

-9, Inthe case of feeds contammg for their principal claim diet-
ary factors in forms not expressible by the foregoing chemical
components or are thereby inadequately described, a statement of
guarantee as shall be specified by rules of the department;

10. Adequate directions for the safe and effective use of com-
mercial feed containing drugs or antibiotics, or of any other feed
as required under department rules;

11. Such precautionary or warning statements as the depart-
ment may by rule require for the safe and effective use of specific
kinds of commercial feed.

(b) . Custom-mixed feed shall be accompanied by a label,
invoice, delivery slip ot other shlppmg document, bearing the fol-
lowing information:

1. Name and-address of the manufacturer.

- 2. Name and address of the purchaser.

3. Dateof dehvexy

‘4. The name and net weight of each feed ingredient used in
the mixture, including the product name and brand name, if any,
of commercial feeds used as a feed mgred1ent in the custom~
mixed feed.

5. Adequate directions for the safe and effective use of
custom-mixed feed containing drugs or antibiotics, or of such
other custom-mixed feed the department by rule requires

~'6. Such precautionary or warning statements as the depart-
ment may by rule requne for the safe and effectlve use of custom—
mixed feed.

“(3) ‘WEED SEEDS. No commer01al feed or unmixed meal shall
be sold, distributed or offered or exposed for sale which contains
germinative noxious weed seeds or other germinative weed seed
excepting wild buckwheat seeds, in excess of such quantities as
are unavoidably present with the most improved commercial
practice of manufacture of such commercial feed or unmixed
meal, provided that such germinative noxious weed seeds shall
not be greater than one one-hundredths of one percent, or-other
germinative weed seeds excepting wild buckwheat seed shall not
be greaterthan one—fourth of one percent, unless such presence is
clearly and permanently indicated on the label. The term “noxious
weed seeds” as used in this section shall mean the seeds of Cana-
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‘dian thistle, wild mustard and quack grass, either single or com-
bined.

(4) MATERIALS PROHIBITED. No compounded commercial
feed shall be sold, distributed or offered or exposed for sale which
contains humus, peat, sphagnum moss, sawdust or other material
of an organic nature having little or no feeding value.

(5) COMMERCIAL FEED LICENSE. (2) No person may manufac-
ture or distribute commercial feed in this state without a commer-
cial feed license from. the department, but no license shall be
required of persons distributing only:

1. Packaged commercial feed in the original packages or con-
tainers of a licensed manufacturer or distributor-as packaged and
labeled by the manufacturer or distributor and whose name and
address appear on the label as required under sub. (2) (a);

2. Bulk commescial feed in the form received from a licensee
and labeled as required under sub. (2) with label information fu-
nished by such licensee, except for net weight statement; or

3.  Feeds custom—mixed by a person at retail, if commercial
feeds used in the mixture are obtained from a licensee under this
section and the person has evidence in the form of invoices or sales
receipts indicating that the inspection fees on the commercial feed
ingredients have beén or will be paid by the licensee.

(b) Applications for a license shall be made on forms pre-
scribed by the department listing each business location used in
the manufacture or distribution of commercial feed in this state
and such other information the department requires. Applications
shall be accompanied by a license fee of $25 for each separate
place of business used in the manufacture of commercial feed,
other than custom—-mixed feed, in this state and an inspection fee
s required under sub. (6).. Applications of manufacturers or dis-
tributors having no established place of business in this state, but
otherwise subject to a license under this section; shall be accompa-
nied by a license fee of $25 in addition to the required inspection

- fees:- All licenses shall expire on the last day of February of each
year. Licenses are not transferable and no credit or refund may be
granted for licenses held for less than a full license year. No new
business locations may: be put into operation during the license
‘year without the payment of an additional fee of $25 for each new
location. - _

'(6) ‘INSPECTION FEES: () Amount; reports. Annual inspection
fees of 25 cents per ton shall be paid to the department on all com-
mercial feeds distributed in this state by any persor required to be
licensed under sub. (5), except as otherwise provided in this sub-

*section: Inspection fees shall be computed on the basis of confi-
dential annual tonnage reports setting forth the number of net tons
of commercial feed sold or distributed in this state during the pre-
ceding calendar year and for which the payment of inspection fees
is required. This report shall be filed with the department not later
than the last day of February of each year and be accompanied by
the payment of inspection fees in the required amount; with a min-
imum fee of $25. Records upon which the tonnage report is based
shall be subject to department inspection and audit.

(b) Responsibility. Except as provided in par. (d), if more than
one manufacturer or distributor is involved in the chain of distri-
bution, the one who first sells or distributes commercial feed for
further sale is responsible for the payment of inspection fees for
the feed. - No inspection fees ‘are required for commercial feeds
sold under the name and label of another licensee if the inspection
fees have been or will be paid by a previous manufacturer or dis-
tributor in the chain of distribution as evidenced by an invoice or
sales receipt. No inspection fees are required for commercial
feeds on which the inspection fees have been or will be paid by a
previous manufacturer or distributor in the chain of distribution as
evidenced by an invoice or sales receipt.

(c) Invoice or receipt. A manufacturer or distributor who dis-
tributes commercial feed to another manufacturer or distributor
except an exempt buyer shall indicate on the invoice or sales
receipt that the inspection fees have been or will be paid either by
the manufacturer or distributor who distributes the commercial
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feed or by a prior manufacturer or distributor in the chain of distri-
bution. If a manufacturer or distributor distributes commercial
feed to any person other than another manufacturer or distributor
and charges to that person the amount of an inspection fee that the
manufacturer or distributor is required to pay, the manufacturer or
distributor may not indicate the charge for the fee on the invoice
or sales receipt. : :

. (d) Exemption. A manufacturer or distributor who is exempted
from the license requirement under sub. (5) (2) and who maintains
records required under par. (j) is not required to file tonnage
reports or to pay inspection fees.

(€) Credit for feed ingredient. A manufacturer located in this
state may claim an inspectiilon fee credit for commercial feed pur-
chased and used as a feed ingredient in manufacturing another
commercial feed if the commercial feed used as a feed ingredient
is purchased from a licensee who has or will pay inspection fees
on that feed as evidenced by an invoice or sales receipt. The man-
ufacturer shall identify c]?’early on the tonnage report the amount
of commercial feed used as a feed ingredient and the names of
licensees from whom it was purchased.

 (f) Exempt buyers. A licensed manufacturer or distributor in
this state who distributes 40% or more of the tonnage amount of
commercial feed it manufactures or distributes in other states may
request the department to be classified as an exempt buyer. An

‘exempt buyer is responsible for the payment of inspection fees of

all commercial feed it distributes.. The department shall maintain
a list of all exempt buyers. and make the list available on request.

(g) Credit for feed sold to exempt buyers. A licensed manufac-
turer ordistributor may claim an inspection fee credit for commer-
cial feed distributed to an exempt buyer. The manufacturer or dis-
tributor shall identify clearly on the tonnage report the name of the
exempt buyer and the type and amount of commercial feed on
which an inspection fee credit is claimed.

(h) Credit for sales in other states. A manufacturer or distribu-
tor classified as an exempt buyer may claim an inspection fee
credit for commercial feed distributed to purchasers in other
states. The exempt buyer shall identify clearly on the tonnage
report the type and -amount of commercial feed on which an
inspection fee credit is claimed. The exempt buyer shall maintain
a record of all sales to purchasers in other states for which an
inspection credit is claimed. This record shall be maintained for
3 years and be made available for inspection, copying or audit on
request of the department.

(1) Failure to file report or pay fees. The license of any manu-
facturer or distributor who has failed to file reports or pay fees
when due shall-be subject to immediate suspension or revocation.
Unpaid fees shall constitute a debt until paid. No license may be
granted or renewed until the required reports aré filed and the fees
are paid. A penalty of 10% of the amount due, with a minimum
penalty of $10, shall be assessed against the licensee for all
amounts not paid when due. The department may bring an action
for the recovery of all fées not paid when due, including reason-
able costs of collection. : ,

(i) Records. Each licensee shall maintain a record of all quanti-
ties and brands of commercial feed purchased for resale, pur-
chased for further use, sold or-distributed by the licensee in this

‘state;- A manufacturer or distributor who is exempted from the

license requirement under sub. (5) (a) shall maintain, as a condi-
tion of the exemption, a record of all commercial feed purchased
for resale or further use in the manufacture of custom—mixed
feeds. This record shall include evidence in the form of invoices
or sales receipts indicating that inspection fees have been or will
be paid on the feed by a previous manufacturer or distributor. All
records shall be maintained for a period of 3 years and be made
available for inspection, copying or audit on request of the depart-
ment. »

(8) ‘ADULTERATION AND MISBRANDING. (a) No person may sell
or distribute any feed product which is adulterated or misbranded.

(b) A feed product is adulterated if:
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- 1. It bears or contains any poisonous or deleterious substance
which may render it injurious to the health of ‘animals or which'is
unsafe within the meaning of section 406, 408 or 409 of the federal
food, drug and cosmetic act, 21 USC 346, 346a and 348.

" 2.Itis, or bears or contains any ¢olor additive which is unsafe
‘within the meaning of section 706 of the federal food, drug and
cosmetic act, 21 USC 376

3. A valuable component is omitted or abstracted from it in
whole or part or a less valuable substance is substituted for a valu-
able component.

4, Its composition or quality falls below or differs from that
'whlch it is puxported or represented to possess by its labeling.

5. It contains materials prohibited under sub. (4).
(c) A feed product is misbranded if:
1. Its labeling is false or misleading in any particular.
2. Tt is sold or distributed under the name of another feed.

3. Itis a commercial feed and is not labeled as required under
subs. (2) and (3). -

(9) InspecTION. The department shall have fr ee access during
regulax business hours to all places of business, mills, buildings,
camages, cars, vessels and parcels used in th1s state in the manu-
facture, transportation, importation, sale or storage of any feed
pxoduct ‘The department may open any parcel containing or sup-
posed to contain any feed product and take from the parcel in the
mariner prescribed in sub. (10) samples for analysis. The depart-
ment’ may cause to ‘be analyzed annually at least one sample so
taken of every feed product found, exposed for sale or distributed
in this'state. Any feed product stored on the preniises of a retail
‘establishment shall be considered as being exposed for sale unless
plalnly labeled or placarded as not being offered for retail sale.

(10) SAMPLING, ANALYSIS No action may be maintained for
a violation of this section based upon an analysis of a sample from
less than 10 separate original packages, unless there are less than
10 separate original packages in the lot, in which case portions for
the official sample shall be taken from each original package. If
the feed product is in' bulk pomons shall be taken from not less
than 10 different places in'the lot but this does not exclude sam-
pling in bulk when not exposed suffic1ently to take portions from
10 different places, in which case portions are to be taken from as
many places as practicable. If the sample procured is larger than
is required, it shall be thor oughly mixed and quartered until a sam-
ple of suitable size remains. If requested the sample shall be
divided into 2 parts, placed in suitable containers and sealed and
one of the containers, if tequested shall be delivered to the person
apparently in charge of the feeds. In sampling canned or:small
packaged goods, one entire can or small package is sufficient for
‘examination.: In samphng liquids or semiliquids a portion drawn
from one container is sufficient for examination: The department

‘shall analyze, or cause to'be analyzed, the sample collectéd, and
the result of the analysis, together with additional information as
the department may deem advisable, shall be promptly trans-
mitted to the manufacturer and to the dealer or person in whose
possession the product was sampled, and shall be published annu-

-ally. . The manufacturer or person responsible for the placing of
any commodity sampled upon:the market or the dealer or. person
in whose possession the feed was found, upon request to the
department within 10 days after the report is mailed, shall be fur-
nished with a portion of the official sample. The methods of anal-
ysis shall be'those in effect atthe nme by the assoc1at10n of official
analytical chemists.

(11) HEARING " If it shall appear fxom the examination of any
sample of feed or othier evidence that any of the provisions of this
section relating to accuracy of label statements have been vio-
lated, the department shall cause notice of such violation to be
given to the manufacturer and the dealer from whom said sample

“was taken; any party so notified shall be given an opportunity to
‘be heard undeér such rules and regulations as ray be prescribed by
the department. After such hearing; if it appears that any of the
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provisions of this section relating to accuracy of label statements
have been violated, the department may certify the facts to the
proper prosecuting attorney and furnish that officer with a copy of
the results of the analysis or other examination of such sample,
duly authenticated by the .analyst or other officer making the
examination, under the oath of such officer. -

'(12) Statistics. For the purpose. of obtaining information
bearing directly on the agricultural situation in this state each man-
ufacturer or distributor selling commercial feeds to purchasers in
this state shall submit on request of the depattment a confidential
statement of total tonnage of differing brands or types of feed sold
during any calendar yeat, the tonnage to be classified as requested
by the department If accurate information is not obtainable esti-
mates shall be made. :

(13) AUTHORITY The department may:

(a) Enforce the provisions of this section and presctibe and
enforce administrative rules and regulations which shall be in har-
mony ‘with the provisions of this section and the official pro-
nouncements of the association of American feed control offi-
cials; ,

® Tempoxanly order withdrawn fxom distribution any lot of
a feed pxoduct if the department has reasonable cause to believe
that it is being dlstnbuted in this state in v1olat10n of this section
by serving written notice on the owneror custodian. A temporary
order prohibits the dlstubutmn movement or disposition of the
feed product for up to 60 days after the seivice of the notice with-
out the prior approval of the department pending further inspec-
tion, samplmg or laboratory examination. If the department deter-
mines that the feed product is not being distributed in violation of

“this section after the inspection, analysis or examination, it shall

immediately withdraw the, order and promptly notify the owner ot
custodian. If the department determines that the feed product is
being distributed in violation of this section, the deépartment may
extend the order by serving written notice on the owner or custo-
dian; -An extended order prohibits the distribution, movement or
disposition of the feed product without the prior approval of the
department; "An extended order remains in effect until the final
disposition of the feed is agreed upon or the feed is otherwise dis-
posed of as the department authorizes or directs. If the final dispo-
sition is not.agreed upon within 30 days after the service of notice
of the extended order, the feed product shall be disposed of as the
department by notice in writing may authorize or direct. . Any
order underthis paragraph-has the effect of a special order under
s, 93.18 and is subject to the right to a hearirig before the depart-
merit if a requestis recelved w1th1n 10 days after the service of the
notice.

(c) Cooperate w1th any agency of the United States govern-
ment in the inspection of medicated feeds and establishments

‘where such feed is manufactured.

(@ Requue persons manufactunng or distributing in this state
any feed product to furnish the department with a label or facsim-
ile thereof for the feed product sold or distributed by them.

(1 4) PENALTY - (2). A person who violates this section or an

order issued of a rule promulgated under this section shall be fined
-notmore than $200 or imprisoned not more than 6 months or both.

b) In'additionto any other penalty, an adulterated feed product
is subject to seizure by courtaction, condemnation and disposition
as the court directs and the proceeds from any sale shall be paid
into the ‘state treasury, The court may release the feed product
seized when the requuements ‘of this section have been complied
with; and upon payment of all costs and expenses incurred by the
state in any proceedings connected with the seizure.

History: 1975 ¢ 39,198,199; 1977 ¢: 29s 1650m (4); 1979 ¢. 34; 1983 a. 189;
1985.a: 138; 1991 a. 39, 112 :

94 73 Agrlcultural ehemical cleanup program.
(1) ‘DerniTiONs In'this section::
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(a). “Agricultural chemical” means a substance that is a fertil-
izer or a nonhousehold pesticide and that is a hazardous substance,
as defined in s. 144.01 (4m).

(b) “Corrective action” means action that is taken in response
to a discharge and that is necessary to restore the environment to
the extent practicable and to minimize the harmful effects of the
dischaige to the air, lands or waters of this state. “Corrective
action” includes action taken or ordered by the department of nat-
ural resources under s. 144.76 (7) in response to a discharge, but
does not ‘include action ordered by the department of natural
resources under s. 144.73 (1) or 144.735 (2). “Corrective action”
does not include action taken, or ordered to be completed, before
January 1, 1989.

(c) “Corrective action costs” means reasonable costs incurred
in taking corrective action.

" (d)y “Council” means the agricultural chemical cleanup coun-
cil. : ' ’

(e) “Discharge” means the discharge, as defined in s. 144.76
(1) (a), of an agricultural chemical.

() “Fertilizer” has the meaning givenins. 94.64 (1) (e}, except
that it does not include nitrates or other forms of nitrogen found
in the environment that cannot be attributed to a discharge.

(g) “Nonhousehold pesticide” has the meaning given ins.
94, 68 (3).(a) 2., except that it does not include pentachlorophenol,
morgamc arsemcal wood preservatrves and coal tar creosote.

(h): ‘fResponsrble person” means a person who owns or con-
trols an agricultural chemical that is discharged, a person who
causes a discharge or a person on whose property an agricultural
chemical is discharged or any of their successors in interest.

- (2) CORRECIIVE ACTION ORDERED OR AUTHORIZED BY THE
DEPARTMBNI :(a) ‘The department may: issue an order requiring a
responsible person to take corrective action. Except as provided
in a memorandum of understanding under sub. (12), if a discharge
involves a hazardous substance that may also become a hazardous
waste, the department and the department of natural resources
shall consult to determine whether corrective action should be
taken under this section or s. 144 442 (6), 144,73 (1) or 144.735
@. .

by An order under par (a) shall rnclude all of the following:

1 The name and address of the responsible person.

2, A ,descrrptron of the property on which the responsible per-
son.is required to take the corrective action.

3. A description of the corrective action required to be taken.

“4.- A date by which the responsrble person is required to com-
plete the ‘corrective action..

*'(bg) The corrective actron ordered under par. (a) may include
any of the following:

1. Investigation to determine the extent and severity of envi-
ronmental contamination caused by the discharge.

2. Contarnment removal, treatment or monitoring of envi-
ronmental contamination caused by the discharge if the contain-
ment; removal, treatment or monitoring complies with chs. 144
and 147

3. 1ransporrauon storage, land application or arsposar of

contaminated materials, in compliance with chs. 144 and 147.
'(¢) The department may issue an order under par. (a) on a sum-
mary basis without prior notice or a prior hearing if the department
determines that a summary order is necessary to prevent imminent
harm to public health or safety or to the environment. If the recipi-
ent of a summary order requests a hearing on that order, the depart-
‘ment shall-hold a hearing within 10 days .after it receives the
request unless the 1ecipient agrees to a later hearing date. The
department is not.required to stay enforcement of a summary
order issued under this paragraph pending the: outcome of the
hearing. If the responsible person prevails after a hearing, the
department. shall reimburse the- responsible person from the
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appropriation under s. 20.115 (7) (e) or (w) for the corrective
action costs incurred as the result of the department’s order.

(d) ‘Soil or water removed from a discharge site as part of a cor-
rective action may only be spread on land if that spreading on land
is'in compliance with chs. 144 and 147 and if the department has
given its written authorization. ;

(2m) CORRECTIVE ACTION ORDERED BY THE DEPARTMENT OF
NATURAL RESOURCES. The department of natural resources may
take action under s. 144.76 (7) (a) or may issue an order unders.
144.76 (7) (c) in response toa drschar ge only if one or more of the
following apply:

(a) The action or order is necessary in an emergency to prevent
or mitigate an imminent hazard to public health, safety or welfare
or to the environment.

(b) The department of agriculture, trade and consumer protec-
tion requests the department of natural resources to take the action
or issue the order.

(¢) The secretary of natural resources approves the action or
order in advance after notice to the secretary of agriculture, trade
and consumer protection.

(d) The department of natural resources takes action under s.
14476 (7) (a) after the responsible person fails to comply with an
order that was issued under s. 144.76 (7) (c) in compliance with
this subsection.

(e) The department of natural resources takes the action or
issues the order in compliance with a memorandum of under-
standing under sub. (12) between the department of agriculture,
trade and consumer protection and the department of natural
resources.

(3) ELIGIBILITY FOR REIMBURSEMENT A responsible person
who takes corrective action may apply to the department for reim-
bursement of corrective action costs. Except as provided in sub.
(3m), an applicant is eligible for reimbursement if all of the fol-
lowing conditions are met:

(a) The applicant submits an application that complies with
sub. (5).

(b) - The department finds that the corrective action costs
incurred by the applicant are reasonable and the corrective action
taken is necessaty. .

(¢) The applicant demonstrates, to the department’s satisfac-
tion, that the corrective action costs are not covered by insurance
and have not been reimbursed from other sources.

(d) The applicant has complied with every cotrective action
order issued to the applicant by the department under sub. (2) or
the department of natural resources under s. 144.76 (7) (c).

(f) The applicant, upon discovery of the discharge, promptly

reported the discharge to the department or, if the applicant was

required to report the discharge under s. 144.76 (2), to the depart-
ment of natural resources.

(g) Ifthe discharge occurred at a pesticide mixing and loading
site owned or operated by the applicant, the applicant has fully
complied with rules. promulgated by the department under sub.

(11) (d) requiring regrstratron of pestrcrde mixing and loading

sites.

(h) If'the applicant was required to submit a work plan under
sub. (4), the corrective action taken by the applicant was in accord-
ance with a woik plan approved by the department.

(3m) Cos1s NOT ELIGIBLE FOR REIMBURSEMENT - An applicant
under sub. (3) is not ehgrble for reimbursement of any of the fol-
lowrng costs:

(a) Costs for corrective action taken in response to a discharge
that is an intentional use of an agricultural chemical for agricul-
tural purposes, unless the corrective action is ordered by the
department under sub. (2) or by the department of natural
resources unders. 144.76 (7) (¢).
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(b) Costs of reimbursing the department of natural resources
for action taken under s. 144.442 (4), (6) or (8) or 144.76 (7) (a)
because the applicant failed to respond adequately to a discharge.

(c) Costs for corrective action that a pesticide manufacturer or
labeler takes in response to a discharge by that pesticide manufac-
turer or labeler.

(d) Costs for corrective action taken in response to a discharge
that occurs while the agricultural chemical is being held or trans-
ported by a common carrier.

(e) Costs for corrective action taken in response to a discharge
from a facility that is required to be licensed under s. 144.44 (4)
or that would be required to be licensed except that the department
of natural resources has issued a specific exemption under s.
144.44 (7) or rules promulgated under s..144.435 (1) or (2).

(f) The cost of an activity that the department determines does
not contribute to cleaning up a discharge.

() A cost related to the repair, replacement or upgrading ofa
facility, structure or equipment, except that, if a responsible per-
son 'who applies for reimbursement demonstrates to the depart-
ment’s satisfaction that the removal of an existing structure is the
least expensive corrective action alternative, the department may
reimburse: the responsible person: the depreciated value of -the
structure-as determined by the department by rule.

(h) Loss of income.

(i) Attorney fees.

(§) Costs of permanent relocation of residents. -

(k) Decreased property values.
(L) The cost of a responsible person’s time spent in planning
and implementing the corrective action.

(m) Costs incurred for the review of corrective action work
plans.

(n) Costs of aesthetrc improvements. .

(0) The cost of corrective action that is not in comphance with
federal state or local safety codes.

(p) Acost payable under an insurance or other contract.

@ The cost of replacmg discharged agrrcultural chemicals.

(r) The cost of providing alternative sources of drinking water,
except that, subject to sub. (6) (b) to (e), the department may reim-
burse a responsible person who applies for reimbursement a total
of not more than $20,000 for the replacement of private wells if
the department or the department of natural resources orders the
well replacement in response to a drscharge

(s) Liability claims.

(t) Costs rncurred by any federal state or local governmental

‘entity.

(u) Corrective action costs incurred by a responsrble person in
‘response to a discharge caused by that responsible person’s inten-
tional 'or grossly negligent violation ‘of law, including ss. 94.645
or 94.67 t0-94.71, a rule promulgated under those sections or an
order issued under those sections.

(v) Other costs excluded by the department by rule.

- (4) WORK PLAN REQUIREMENTS (a) Except as provided in par.
(d), no responsible person may receive reimbursement for correc-
‘tive action costs exceeding $20,000 unless the responsible person
submits to the department in writing, and the department
approves, a work plan for the corrective action before the correc-
tive action is taken.

(b) Except as agreed under sub. (12) the department of agri-
culture, trade and consumer protection shall promptly furnish the
department of natural resources with a copy of each work plan
submitted to the department of agrrculture trade and consumer
protection under par. (a) for comment by the department of natural
resources. Within 14 days after it receives a copy of a work plan
or within a different time period agreed to under sub. (12), the

department of natural resources may provide the department of
agriculture, trade and consumer protection with any comments of

the department of natural resources on the work plan. ~If the
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department of natural resources timely submits written comments
on a proposed work plan, the department of agriculture, trade and
consumer protection shall either incorporate those comments into
the -approved work plan or give the department of natural
resources a written explanatron of why the comments were not
mcorporated

(c) The department shall approve or reject a work plan sub-
mrtted under par. (a) within 30-days after its submission. If the
department fails to approve or reject the work plan within 30 days
afterits submission, the work plan approval requirement in par. (a)
no longer applies.

(d) This subsection does not apply to any of the following: :

1. A reasonable and necessary corrective action taken on an
emergency basis.
2. A corrective action taken before August 12, 1993...

{(5) ApPLICATION. (a) A responsible person who seeks reim-
bursement for corrective action costs shall submit an application
to the department. The application shall be made on a.form pro-
vided, and shall contain information reasonably requrred by the
department.

(b) A responsible per son ‘may not submit more than one
application under par. (2) wrthrn a 12-month perrod for the samie
drscharge site.

(c) Within 10 days from the date of the receipt of an application
under par. (a), the department shall notify the applicant of the
receipt of the application. The department shall grant or deny the
application ‘within 90 days after receipt of the apphcatron unless
the-applicant agrees to an extension.

(d) ‘Before or after the department receives an apphcatron
under par. (a), the department may issue a preliminary opinion on

whether an: apphcant is eligible. for reimbursement of corrective

action costs. ‘The opinion.is not bindingon.the department.

“(€):No person may make a false statement or misrepresentation
on an application submitted under this section. A person who
makes a:false statement or misrepresentation on an application
related to. a corréctive action . is ineligible for reimbursement
rélated to that corrective action and is ineligible for any reimburse-
ment telated to any other corrective action taken or ordered within
5 years after the date of the false statement or misrepresentation.
If the responsible person.has received any reimbursement for
which the responsible petson is ineligible under this paragraph
the responsible person shall refund the full amount of that reim-
Bursement to the depaitment. The amounts refunded to the depart-
ment under this paragiaph shall be deposrted in the agrrchemrcal
management fund.

(6): AMOUNT OF REIMBURSEMENT (a) If the department deter-
mines that a responsible person is eligible for reimbursement of

‘correctlve action costs under sub. (3), the department shal] autho-

rize reimbursement in the amount specified in this subsection and
in the manner provided in sub. .

(am) If more than one responsrble person is. elrgrble for reim-
bursement under sub. (3) for corrective action taken in response
to one or more discharges at the same site, the combined amount
paid to those responsible persons may not exceed the maximum
amount specified for a single responsible person undet this sec-
tion, except as provided by the department by rule. The depart-

(nen o dlal

‘ment shall allocate payments among the responsible persons

according to rules promulgated by the department.-

(b) Except as provided in par. (d), if the department has not pre-
viously reimbursed any responsible person for corrective action
costsforthe discharge site for which reimbursement is sought, the
department shall rermburse the responsible person in the follow-

‘ing amounts::

1. An amount equal to 75% of the correctrve actioncosts that
exceed $7,500 for a person required to be licensed under ss. 94.64
t0'94.71-or that exceed $3,000 for any other per son but that do not
exceed $100,000.~ -~

- 2. If the cortective action mcludes groundwater remediation
ordered by the department under sub: (2) or by the department of
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natural resources under s. 144.76 (7) (c), 80% of the corrective
action' costs that exceed $100,000 but that do not exceed
$300,000.

(©) Except as provided in par. (¢), if the department has previ-
ously reimbursed any responsible person for corrective action
‘costs for the discharge site for which reimbursement is sought, the
department shall reimburse the responsible person an amount
equal to 50% of the corrective action costs that exceed $15,000 but
that do not exceed $100,000, except that if the corrective action
includes groundwater remediation ordered by the (department
under sub. (2) or by the department of natural resources under s.
144 76 (7) (c) the department shall reimburse the responsible per-
'son an‘amount equal to 50% of the corrective action costs that
exceed '$15,000 but that do not exceed $300,000. ’

"(d) . If the corrective action is related to a drscharge that

occurred in the course of transportmg an agrrcultural chemical,
the rermbursement under par. (b) is limited to 75% of the correc-
tive action costs that exceed $7,500 for a person required to be
licensed under ss. 94.64 to 94.71 or that exceed $3,000 for any
other person but that do not exceed $50,000.
) (e) If. the corrective. actron is- reIated to a discharge that
occurred in the course of transporting an agricultural chemical,
the reimbursement under par. (c) is limited to 50% of the correc-
tive action costs that exceed $15 000 but that do not exceed
$50 000."

(N PAYMENT (@ Begrnnrng on August 1, 1994, the depart-
ment may, in accordance with this subsection, make payments to
responsible persons who are eligible for reimbursement under
sub. (3) and for whoin the department has authorized reimburse-
ment under sub. (6). The department shall make payments from
_the appropriations under s. 20.115 (7) () and (w), subject to the
availability. of funds.in those appropnatrons

+" (b)...For:costs incurred after January 1, 1989, the department
may make an initial payment of not more than $50,000, or the
amount authorized under sub. (6), whichever is less, to each eligi-
ble responsible person. The department shall make payments to
eligible responsible persons from the appropriations under s.
20.115 (7) (e) and (w). If there are insufficient funds in the appro-
priations under s. 20.115 (7) (¢) and (w) to pay the amounts speci-
fied under this paragraph, the department shall distribute the
available funds according to rules promulgated by the department.
Before distributing any funds, the department shall promulgate
rules establishing distribution priorities or formulas based on the
severity of the contamination, the time elapsed since the correc-
tive action costs were incurred or other criteria that the department
considers appropriate.

(c) 1. Except as provided in subd. 2. and par. (d), if the depart-
ment authorizes reimbursement to an eligible responsible person
under sub. (6) in an amount that exceeds the initial payment to that
person under par. (b), or if there were insufficient funds available
to pay the full amount of the initial payment, the department shall
pay that person an amount not to exceed $100,000 in each suc-
ceeding year until the balance of the amount authorized under sub.
(6) is paid to that person

2. The department may not make any payments under this
paragiaph in any year unless the department has made paymerm
to all eligible responsible persons who are entitled to receive pay-
ment under par. (b) in that year.

3. The department shall make no more than one payment in
each year under this paragraph to an eligible responsible person
as provided by rule. If there are insufficient funds in the appropri-
ations under s. 20.115 (7) (e) and (w) to pay the amounts specified
under this paragraphi, the department shall distribute the available
funds on a prorated basis.

(d) Notwithstanding pars. (b) and (c), if the department has
previously reimbursed an eligible responsible person for correc-
tive action costs incurred for prior corrective action taken at the
same discharge site, the department may not pay that person more
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than $50,000 annually, nor may the department make any. pay-
ment to that person in a year unless all other payments due under
pars::(b)-and (c) have been made. If there are insufficient funds
in the appropriations unders. 20.115 (7) (e) and (w) to pay the
amounts specified under this paragraph, the department shall dis-
tribute the available funds on a prorated basis.

(e) The department shall make payments under par. (b) when
funds are available in the appropriations under s. 20.115 (7) (e)
and (w). The department shall make all payments under patrs. (c)
and (d) on the last day. of each fiscal year in which a responsible
person is entitled to receive a payment, except that the department
may make initial payments for applications granted after April 30
of any year on the’ last day of the following fiscal year.

(8) SUBROGATION. The department is entitled to the right of
subrogation for the reimbursement of corrective action costs to the
extent that a responsible person who receives reimbursement of
coirective action costs may recover the costs froma 3rd party.-The
amounts collected by the department under this subsection shall
be deposited in the agrichemical management fund.

(9) SAMPLING REQUIREMENTS: ‘The department, in cooperation
with the department of natural resources, shall establish a program
for the collection and analysis of soil and other environmental
samples at sites where. discharges may have occurred, including
sites required to be registered according to rules promulgated by

‘the - department: of agrrculture trade and consumer protectron

under sub. (11). ‘

-1 0) COUNCIL DUTIES: The council shall do all of the follow-
ing:

(a) Advrse the department on rules that are promulgated under
this section.

)" Advrse ‘the department on recommended fees ‘and sur-
charges to fund reimbursement of corrective action costs.

(c) Advise the department on apphcatrons made for reimburse-
ment of corrective action costs.

(d) Advise the department on any matter related to the admin-
istration of this section.

(11) RuLes. The department shall promulgate rules to imple-
ment this section. The department may promulgate rules regard-
ing all of the following:

(a) The form of the application required to be filed with the
department by persons seeking reimbursement of corrective
action costs.

(b) The procedures to be used by the department in determin-
ing eligibility for and the amount of reimbursement for corrective
action costs.

(¢) The procedures to be used in making annual payments
under sub. (7).

(d) Registration requirements for persons who own or operate
pesticide mixing and loading sites.

(e) Reasonable and customary charges for corrective action
costs.

(f) Payment priotities under sub. (7) among eligible responsi-
ble persons.

(g) Requirements related to the contents of orders under sub.
(2).or work plans under sub. (4) (a).

(h) Corrective action costs that are not eligible for reimburse-
ment under this section.

(12) MEMORANDUM OF UNDERSTANDING. The department and
the department of natural resources shall enter into a memoran-
dum of undesstanding establishing their respective functions in
the administration of this section. The memorandum of under-
standing shall establish procedures to ensure that corrective
actions taken under this section are consistent with actions taken
under s. 144.76 (7). The department and the department of natural
resources may request that the secretary of administration provide
assistance in accomplishing the memorandum of understanding.




Electronically scanned images of the published statutes.

94.73 PLANT INDUSTRY

{12m) SAMPLE COLLECTION AND ANALYSIS. For the purpose of

investigating a discharge or exercising its authority under this sec-
tion, the department may collect and analyze samples of plants,
soil, surface water, groundwater and other material.

(13) PeNALTY. Any pérson who violates an order issued by the
department under this section shall forfeit not less than $10 nor
more than $5,000 for each violation. ‘Each day of continued viola-
tion is a separate offense.

(14) ENFORCEMENT: The department, the department of jus-
tice at the request of the department or any district attorney at the
request of the department may bring an action in the name of the
state to recover a forfeiture under sub. (13) or to seek an injunction
restraining the violation of an order xssued by the department

under this section.
History: 1993 a 16, 437.

94,76 Honeybee disease and pest control. (1) The
department shall maintain surveillance of the beekeeping industry
for the detection and prevention of honeybee diseases and pests,
and'may. promulgate or issue such rules or orders or adopt such
control measures which in its judgment may be necessary to pre-
vent; suppress or control theintroduction, spread or dissemination
of honeybee diseases and pests in this state.

" {2) In the execution of its functions under this section, the
‘depattment and its authorized agents shall have free access at all
reasonable times to all apiaries, buildings, structures, rooms, vehi-
cles or places where honeybees, beehives, beekeeping equipment
or appliances, or honeybee products may be kept or stored, or in
-which they may be transported, and may open any package or
container believed to contain honeybees, honeycombs, honeybee
.products, beekeeping equipment or appliances or any other mate-
rials capable of transmitting honeybee diseases or harboring pests,
‘and obtain inspectional samples from such products or materials
for further testing, examination or analysxs ’

93-94 Wis. Stats. 2026

(3) Honeybees shall be kept in movable frame hives. No per-
son shall knowingly store, hold or expose honeybee products,
beehives or any other beekeeping equipment or appliances in a
manner which may contribute to the spread or dissemination of
honeybee diseases or pests.

(4) No person shall bring or cause to be brought into this state
any beehive, drawn comb or used beekeeping equipment or appli-
ances without a permit from the department. Applications for a
permit shall be made on forms furnished by the department which
shall include the name and address of the consignor, name and
address of the consignee, date and manner of shipment, and such
further information as the department requires. All applications
shall be accompanied by a certificate from an official inspector of
the state of \011gm cemfymg that such materials have been
inspected within 30 days prior to shipment and are free from any
evidence of honeybee diseases or pests. The permit, or a copy

'thereof shall be attached to or accompany each shipment.

“(5) The department shall charge fees sufficient to cover the
reasonable. cost of inspections made at the request of any bee-
keeper to enable the interstate movement of beekeeping equip-
ment or appliances, or honeybees or their products, and may bring
an action for the payment thereof including reasonable costs of
collection.

History: 1975 ¢ 39; 1993 a.216

94.761 Beekeepers, etc.; agricultural pursuit. The

‘moving, raising and producing of bees, beeswax, honey and

honey products shall be deemed an agricultural pursuit. Any
keeper of 50 or more hives of bees who is engaged in the foregoing
activities is a farmer and engaged in farming for all statutory pur-
poses '

94,77 Penaltles. (2) Any person who violates any provi-
sion of this chapter for which a specific penalty is not prescribed
shall be fined not to exceed $200 or imprisoned in the county jail
not to exceed 6 months or both.
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