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CHAPTER 803

CIVIL PROCEDURE — PARTIES

803.01 Partiesplaintiff and defendant; capacity 803.06 Misjoinder and nonjoinder of parties.
803.02 Joinder of claims and remedies. 803.07 Interpleader.

803.03 Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10 Substitution of parties.

803.05 Third-party practice.

NOTE: Chapter 803 was ceated by Sup. Ct. Order67 W (2d) 585, 638 (1975) whom theminor or mentally incompetent resides or who has the
which contains Judicial Council Committee notes explaining each section. Stat minor or mentally incompetent in custody

utesprior to the 1983-84 edition also have these notes.
3. When the defendant is a minor 14 years of age oy apen

803.01 Parties plaintiff and defendant; capacity . thedefendang application made within 20 days after seevice
(1) ReAL PARTY IN INTEREST. No action shall be dismissed on theof the summons or other original process; if the defendant is under
groundthat it is not prosecuted ithe name of the real party inthatage or neglects to so apply om@ntally incompetent, then
interestuntil a reasonable time has been allowed afbgection uponthe courts own motion or upon the application of any other
for ratification of commencemeraf the action byor joinder or party or any relative or friend or the defendanguardian upon
substitutionof, the real party in interesgnd such ratification, suchnotice of the application as the court directs or approves.
joinder, or substitutiorshall have the samefe(t as if the action 4. If the appointment, for a plainftibr a defendant, is after the
had been commenced in the name of the real party in interesgommencementf the actionjt shall be upon motion entitled in

(2) RepPRESENTATIVES. A personal representative, executortheaction. If theappointment is for a plaintiind is made before
administratorguardian, bailee, trustee af express trust, a partythe action is begun, the petition for appointment shall be entitled
with whom or in whose name a contract has been made for ilnéhe name of thaction proposed to be brought by the minor or
benefitof anotheror a party authorized by statute may sue in thecompetentand the appointment may be made before the sum
party’sown name without joining the person for whose benefit theonsis served. Upon the filing of a petition for appointment
actionis brought. A partner asserting a partnership claim may ssigfore summons, the clerinay impose the fee required for the
in the partnets own name without joining the other members afommencemertf an action, but in that event no additional eom
the partnership, but the partner shall indicate in the pleading thgéncementee may be imposed when the summons is filed.

theclaim asserted belongs to the partnership. 5. The motioror petition under subd. shall state facts shew

(3) INFANTS OR INCOMPETENT PERSONS. (&) Appearance by ing the need and authority for the appointment. The hearing on the
guardian or guardian ad litem. If a party to an action or proceed motion or petition undesubd 4., if made by a minor or mentally
ing is @ minor or if the court has reason to believe thgt a party jiscompetenperson for such persenguardian ad litem, may be
mentally incompetent to have ctye of thepartys afairs, the pe|d without notice and the appointment madedogier If the
party shall appeaby an attorneyby the general guardian of themotion or petition is made foa minor or mentally incompetent
party’s property whamay appear by attorney or by a guardian agng is an adverse partihe hearing shall be on notice.
litem who may appear by an attorne guardian ad litenshall 06. If a compromise or a settlement of an actioproceeding

be appointed in all cases where the minor or incompetent has no .. - .
30 Which an unrepresented minor or mentally incompetent person

generalguardian of propertyor where the general guardian fail ; . : -
to appear and act on behalf of thard or incompetent, or where'S & Par is proposed, a guardian ad litem shall be appointed, upon
: gtition in a special proceeding, to protect the intexietste minor

theinterest of the minor or incompetent is adverse to that of tR S
generalguardian. Except as provided ir887.10 if the general ©F incompetent even though commencement of an action is not
guardiandoes appear and act and the interests ogémeral proposed. Any compromise or settlement shall be sutgect
guardianare not adverse to the minor or incompetent, a guardi% /.10
adlitem shall not be appointed. Except as provided 879.23 (c) Procedure where minor or incompetent not represented.
(4), where the interests of the minor or mentally incompetent pdr If at any time prior to the entry of judgment or final ordee
sonare represented by an attorney of record the court shall, exésptrt finds that either a mingror a person believed by the court
upongood cause stated in the record, appoint that attorney astthee mentally incompetent to have deof his or her &irs, has
guardianad litem. not been represented in the action or proceeding as provided in
(b) Guardian ad litem. 1. The guardian ad litem shall bePar.(a), there shall be no furth@roceedings until a guardian ad
appointedby acircuit court of the county where the action is to bitem is appointed. In making such appointment, the cshatl
commencear is pending, except that the guardian ad litem shéi & reasonable time within which the guardian ad litem may
be appointed by a family court commissioner of the county movetq vacate or strlke_ any orqler entered or _actlon taken during
actionsto establish paternity that are before the family coomt  the period when auardian ad litem was required; and as to all
missioner. mattersto which objection is not made, the guardian ad litem and
2. When the plaintffis a minorl4 years of age or ovampon theward shall be bound. Any such motion by a guardian ad litem
the plaintiff’s application or upon the stateipplication under s. shallbe granted as a matter of right.
767.045 (1) (c)or if the plaintif is under thatigeor is mentally 2. If the court finds aftethe entry of judgment or final order
incompetentupon applicatiorof the plaintif’s guardian or of a thata person, who at the time of entry of judgment or final order
relativeor friend or upon application of the stateder s767.045 wasa minor or mentally incompetent, was not represented in the
(1) (c). If the application is madey a relative, friend or the state,actionor proceeding by an attorneyrecord or otherwise repre
noticethereof must first be given to the guardian if the pldihéé sentedas provided in para) the judgment or order shall be
onein this state; if the plainfihas none, then to the person withvacatedon motion of:
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a. The minor or mentally incompetent, fshom no appoint whomthe casédias been assigned with notice to the other parties.
mentwas made, at any time prior to the expirationra# year after A party who represents the interest of another party and who
the disability is removed; or obtainsa judgment favorable to such other party may be awarded

b. The personal representative of such minor or mental§asonablattorneys fees by the court. If the party joinenles
incompetentt any time prior to the expiration of one year aftéer dismissal without prejudice as to his or her claim, the party

the death of the minor or mentally incompetent. shalldemonstrate to the court that it woblel unjust to require the
History: Sup. Ct. Orde87 W (2d) 585, 638 (19730975 c. 2181977 c. 209449, party to prosecute the claim with thencipal claim. In determin
1981c. 3171993 a. 481 ing whether to grant the motion tismiss, the court shall weigh

lzge(‘i‘é‘gzti t0 753.19, citing Romaskdviiwaukee, 108 W (2d) 32, 321 NW (2d) the possible prejudice to the movant against the statesrest in
economyof judicial efort.

803.02 Joinder of claims and remedies. (1) A party (c) Scheduling and pretrial conferences. At the scheduling
asserting a claim to relieds an original claim, counterclaim,conferenceand pretrial conference, the judge to whom the case
cross—claimpr 3rd party claim, may join, either as independefasbeen assigned shall inquire concerning the existence of and
or as alternate claimasmany claims, legal or equitable, as thgoinder of persons with subrogated, derivativeassigned rights
party has against an opposing party andshall makesuch orders as are necessary fiactfiate the pur

(2) Wheneveraclaim is one heretofore cognizable only aftePosesof this section. If the caseas action to recover damages
anotherclaim has been prosecuted to a conclusion, the 2 claifRfsedon alleged criminally injurious conduct, the court shall
may be joined in a single action; but the court shall grant relief inquireto see if an award has been made unded4and if the
that action only in accordance with the relative substantive rigf§gpartmenbf justice is subrogated to the cause of action usder
of the parties. In particulaaplaintiff may state a claim for money 949.15
anda claim to have set aside a conveyance fraudulent as to th€3) DETERMINATION BY COURT WHENEVER JOINDERNOT FEASH
plaintiff, without first having obtained jadgment establishing the BLE. If anysuch person has not been so joined, the judge to whom

claim for money the casehas been assigned shall order that the person be made a
History: Sup. Ct. Order67 W (2d) 585, 642 (1975)975 c. 218 party. If the party should join as a plaiffitifut refuses to do so, the
) ) partymay be made a defendant,inra proper case, an involuntary
803.03 Joinder of persons needed for just and com - pjaintiff. " If a person as described in sufds.and(2) cannot be

plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A magdea partythe court shall determine whether in equity gadd
personwho is subject to service of procestwall be joined as a consciencahe action should proceed among the parties before it,

partyin the action if: _ or should be dismissed, the absent person hthingregarded as
(@) In the persois' absence complete relief cannot be accordatblispensable The factors to be considered by the court include:
amongthose already parties; or (a) To what extent a judgment rendered in the pessainsence

(b) The person claims an interest relating to the subject of timght be prejudicial to the person or those already parties;
actionand isso situated that the disposition of the action in the per (b) The extent to which, by protective provisions in the judg

son'sabsence mgy: ) _ ) ) ment,by the shaping of relief, or other measuties,prejudice can
1. Asa pra_ctlcal matter impair or impede the pesability belessened or avoided;
to protect that interest; or (c) Whether a judgment rendered in the persatysence will

2. Leave any of the persons already parties subject to-a sypadequate; and

stantialrisk of incurring double, multiple or otherwise incorsis (d) Whether the plaintifwill have an adequate remedy if the
tentobligations by reason of his or her claimed interest. action is dismissed for nonjoinder

(2) CLAIMS ARISING BY SUBROGATION,DERIVATION AND ASSIGN- (4) PLEADING REASONSFORNONJOINDER. A pleading asserting
MENT. (&) Joinder of related claims. A party asserting a claim for 4 claim for relief shall state the names, if known to the pleafier
affirmativerelief shall join as parties to the action all persons w persons as described in sufid.and(2) who are not joined
atthe commencement of the action have claims based upon su F\Q\; the reasons why they are not joined. '

gationto the rights of the partgsserting the principal claim, der . . .
ivation from the principal claim, or assignment of part of the-prirhoés())SEXCEPT'ONOF CLASSACTIONS. This section is subject to s.

cipal claim. For purposes of thisection, a persos'right to o ,
recoverfor loss ofconsortium shall be deemed a derivative righggg'gsf?'ggsff;%ggcé 2’9"1%'68792’, %{‘ié&é ’f, 4237(19753975 . 2181979 ¢. 185221,
Any public assistance recipient or agstate of such a recipient Seenote to 806.04, citing In Matter of Estate of Fesdle® W (2d) 437, 302 NW
assertinga claim against a 3rd party for which the public assig@d) 414 (1981). ) B
anceprovider has aight of subrogation or assignment nder s, M2 25 useth (2) () 1 mendatoryeauring subrogated pary to chosse one
49.89(2) or (3) shalljoin the provider as a party to the claim. Anyz2d)14, 432 NW (2d) 597 (Ct. App. 1988). T
party asserting a claim based upon subrogation to part of the claim
of another derivation from the rights or claim of another 803.04 Permissive joinder of parties. (1) PERMISSIVE
assignmenbf part of the rights or claim of another shall join as @oiNDER. All persons may join in one action as plaistif they
party to the action the person to whose rights the party is subasser@any right to relief jointly severally or in the alternative in
gated,from whose claim the party derives his or her rights @espectof or arising out of the same transaction, occurrence, or
claim, or by whose assignment the paatquired his or her rights seriesof transactions or occurrences andrif question of law or
or claim. factcommon to all these persons will arise in the action. Al per
(b) Options after joinder. Any partyjoined pursuant to pga) Sonsmay be _jo_ined in one action_ as defendant_s if there i_s asserted
may 1. participate in the prosecution of the action, 2. agree to ha@ginstthemjointly, severally or in the alternative, any right to
his or her interest represented by the party who caused the joinkgief in respecof or arising out of the same transaction, oecur
or 3. move for dismissal with or without prejudice. If the partyence,or series ofransactions or occurrences and if any question
joined chooses to participate in the prosecution of the action, t@lelaw or fact common to all defendants will arise in the action.
partyjoined shall have an equal voice with other claimants in subhplaintiff or defendant need not be interested in obtaining or
prosecution.If the party joined chooses to have his or her intere@gfendingagainst all the relief demandedludgment may be
representedy the party who causete joinderthe party joined givenfor one or more of the plairfif accordingo their respective
shall sign a written waiver of theght to participate which shall rightsto relief, and against one or more defendants according to
expresonsent to be bound by the judgment in the actuch  their respective liabilities.
waiver shall becoméinding when filed with the court, but a party  (2) NEGLIGENCEACTIONS:INSURERS. (@) In any action for dam
may withdraw the waiverupon timely motion to the judge to agescaused by negligence, any insurer wliiek an interest in the
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outcomeof such controversy adverse to fhaintiff or any of the obligatedspouse or the incurring spouse if the creditor cannot
partiesto such controversyr which by its policy of insurance obtainjurisdiction in the action over the obligated spousther
assume®r reserves the right to control the prosecution, defenig@urring spouse.

or settlementf the claim or action, or which by its policy agrees (3) After obtaining a judgment, a creditor may proceed

to prosecute or defend the action brought by pléiatiany of the  ,aingeither or both spouses to reach marital propergjlable
partiesto such action, or agrees to engage counsel to prosecutg,Bt s victa crion of the judgment

defendsaid action or agrees to pay the costs of such litigation, is ) ) .
by this section made a proper party defendant in any action(4) Thissection does notiatt the property available under s.
broughtby plaintiff in this state oraccount of any claim against 766.55(2) to satisfy the obligation.

theinsured. If the policy of insurance was issued or delivered out History: 1985 a. 37

sidethis state, the insurer is by timiaragraph made a proper party

defendantonly if the accident, injury or negligence occurred i§03.05 Third—party practice. (1) At any time after com
this state. mencemenbf the action, a defending paras a third—party plain

(b) If an insurer is made a party defendant pursuant to this si{ May cause a summons and complaint to be sefy@ula per
tion and it appears at any time before or during the trial that thé&@? hot a party to the action who is or may be liable to the
is or may be a cross issue betweenitiserer and the insured ordefendingparty for all or part of the plainfifs claim against the
anyissue between arother person and the insurer involving th&lefendingparty or who is a necessary party unde8@3.03 The
questionof the insures liability if judgment should be renderedthird—partyplaintiff need not obtain leave to implead if hesbe
againstthe insured, the court maypon motiorof any defendant servesthe third—party summons and third—party complaint not
in theaction, cause the person who may be liable upon such cre¢erthan 6 months aftehe summons and complaint are filed or
issueto be made a party defendant to the action and all the isstietime set in a scheduling order unde8@2.1Q thereafterthe
involvedin the controversy determined in the trial of the action ¢hird—partyplaintiff must obtain leave on motion upon notice to
any 3rd party may be impleaded as provided i833.05 Nothing all partiesto the action. The person served with the summons and
hereincontained shall be construed as prohibiting trial court  third—partycomplaint, hereinafter called the third—party defend
from directing and conducting separate trials on the issue of liajht, shall make defenses to the third—party pldirgti€laim as pro
ity to the plaintif or other partyseeking dfrmative relief and on yidedin 5.802.06and counterclaims against the third—patgin-
theissue of whether the insurance policy in questiords cov it and cross—claims against any other defendant as provided in
erage. Any party may move for such separaias and if the court g gn 07 The third-party defendant may assert against the-plain
ordersseparate trials it shall specify in its ordlee sequence in tiff any defenses which the third—party plairtias to theplain-

which such trials shall be conducted. . tiff's claim. The third—party defendant may also assert any claim
(3) ACTIONS AFFECTING MARITAL PROPERTY. In an action againstthe plaintif if the claim is based upon the same transac
affectingthe interest of a spouse in marital propeaty defined yion occurrence or series of transactions or occurrenceshes is

underch.766, a spouse who is not a real party in interest or a paHPéintiff’s claim aqai . - -
. A . ; ; gainst the third—party plairtif The plaintif
describedinder s803.03may join in or be joined in the action. may assert any claim against the third—party defendant if the claim

(4) SePARATETRIALS. The court may make such orders as Wil hased upon the same transaction, occurrence or series of trans

preventé;\ ﬁ’ﬁrty flfom be]i(ng embarrassted,h del?%/ed, or put ftionsor occurrences as is the plaififclaim against the third—

ﬁ)c()ezle;irsn gn d vanoC:;gr]tson?) g;;ri% %%aaligsstmeom empei/rtgrg:?e rty plaintiff, and the third—partydefendant thereupon shall

separatdrials or makeother orders to prevent delay or prejudice?rsserid?f?r?]ses ars ﬁ;og?ﬁ(gggg%%and counterclaims and
History: Sup. Ct. Order67 W (2d) 585, 646 (1975)975 c. 2181985 a, 37 C' 0SS~ ClalMA|S provided n ssUz. O _ o
Cross—references: As to insurers being made defendants, s682%24 See s. (2) Whena counterclaim issserted against a plaifitithe

775.1Q providing that the state may be made a party in an dctiguiet title to land. it i i
Seenote to 802.02, citingdight v. Aetna Casualty & Surety Co. 80 W (2d) 376,p|amtIff m.ay cause a .3rd pa_rty e brotht in under circum
259NW (2d) 85. stanceswvhich under this section would entitle a defendant to do
fWhereinsurerlmade goog—fe?thdrequest for ?ifurlcated tll'ial under (22 t()ls)gl:;lst o SO.
of coverage, trial court erred in finding insusarefusal to settle was tort of bad faith. . . . .
Mowry v. Badger State Mut. Cas. 120 W (2d) 496, 385 NW (2d) 171 (1986). (3) Oral agument permitted on motions under this section
Thatpolicy is one of indemnity rather than liability does not prevent direct actidfay be heard by telephone undeB87.13 (1)
against insurerDecades Monthly Fund vWhyte & Hirschboeck, 173 W (2d) 665, History: Sup. Ct. Order67 W (2d) 585, 648 (1975)975 c. 218Sup. Ct. Order
495NW (2d) 335 (1993). o ) 82 W (2d) ix (1978); Sup. Ct. Ordet41 W (2d) xiii (1987).
agétﬁgﬁ;%gﬁ L}%rtifsegzgrwtv[gg gsl;ﬁiesssggﬂgéu%S%gnseggassﬂ\;? t;tggdgggr Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allow
: : athird—party plaintif to serve thehird—party summons and third—party complaint
W (2d) 308* 505 NW (2d) 442 (Ct. App. ?99_3)' X . . ,Without’IJea\yepof the court to implead Fi)f th)é third—party summonz ar¥d thirg—party
Thereis neither a statutory nor a constitutional right to have all parties identifiedmplaintarefiled not later than 6 months after the summons and complaint in the
toajurybutasa procedural rule, the court should in all cases apprise the jurorgfinal action are filed. The new six-month time perfzss been created since the
theenames of all the parties. StopplewortiRefuse Hideawaync. 200 W (2d) 512, () 4time period allowing a third—party plairftifo file a third—party summons and
54 NW.(Zd) 879 (Ct. App. 1996). . _third—partycomplaint without the need to obtain leave to implead during the time set
If the issue of insurance coverage involves a party not a party to the underlying kaw, scheduling order under s. 802.10 can no longer apply in most Esesse of

suit, coverage may be determined by either a bifurcated trial or a separate declar f ; ; : ; [
judgmentaction. The plaintffand any otheparty asserting a claim in the underlying%gtggﬁ?eiggﬁsg“Jnlﬂyoidig%?ow completely discretionary with thejtriige. [Re

suit must be named and consolidation with the underlying action may be requir o ; .
Fire Insurance Exchange Basten, 202 W (2d) 74, 549 NW (2d) 690 (1996). Judicial Council Note, 1988:Sub. (3) [created] allows oralgament permitted

Seenote to 632.24, citing FagnanGreat Centralns. Co. 577 F (2d) 418 (1978). on motions under this section to be heardédgphone conference. [Re Ordeeef
In order to join insurer under (2) (a), accident must have occurred in state or po“\é)g Jan. 1, 1988]

musthave been issued or delivered in state. UNationwide Mut. Ins. Co. 619 F
(2d) 7 (1980). 3 . 803.06 Misjoinder and nonjoinder of parties. (1) Mis-
Susp(?f ;‘gée(i‘g%?“ﬂ'““g Federal Deposit Ins. Co.MGIC Indem. Corp. 462 F jginder of parties is not ground for dismissal of an action. Parties
may be dropped or added by order of the courtmation of any

803.045 Actions to satisfy spousal obligations. partyor on its own initiative at any stage of the action and on such
(1) Exceptas provided in sulf2), when a creditor commences arférmsas are just. Any claim against a party may be severed and
action on an obligation described ifV66.55 (2) the creditor may Proceededvith separately Oral agument permitted on motions
proceedagainst the obligated spouse, the incurring spouse or bafiflerthis subsection may be heard by telephone un@g7s13
spouses. (1

(2) In an action on an obligation described i786.55 (2) (a) (2) Whenit comes to the attention of the cotlrait the sum
or (b), a creditor may proceed against the spouse who is not thenshas not been served upon a named defendant, the court may
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enteran order on its own initiative, after notice to parties of recorihe same procedure shall be followed when a statute gives a right

dismissingthe action as to that defendant without prejudice. to intervene.
History: Sup. Ct. Order67 W (2d) 585, 649 (1975); Sup. Ct. Ordés W (2d) History: Sup. Ct. Order67 W (2d) 585, 650 (1975)975 c. 218

xxxi (1976); Sup. Ct. Ordefl41 W (2d) xiii (1987). Postjudgmenapplicant for leave to intervene must showisieit reason for hav
Judicial Council Committee’s Note, 1976Sub. (2) establishes arfiefent pro-  ing waited. Milwaukee Sewerage CommissioDNR, 104 W (2d) 182, 3INW

cedurefor dismissing an action against a defendant who has not been served. It(&il) 677 (Ct. App. 1981).

helpalleviate situations such as clouds on title that could result from a summons th@eenote to 227.53, citing Fox DHSS, 12 W (2d) 514, 334 NW2d) 532 (1983).

was not served being on file with the clerk of court. [Re Ordectéfe Jan. 1, 1977]  Seenote to 59.20, citing State ex rel. BildeDelavan Tp. 12 W (2d) 539334
Judicial Council Note, 1988:Sub. (1) is amended to permit orafj@ment on  NW (2d) 252 (1983).

motionsto drop or add parties to be heard by telephone confef&e@rder efc- NewspapeE postjudgment motion to intervene to open seedeuit records was
tive Jan. 1, 1988] timely and properC. L. v Edson,140 W (2d) 168, 409 NW (2d) 417 (Ct. App. 1987).

803.07 Interpleader.  Persons having claims against thé®03.10 Substitution of parties. (1) DeaTtH. (a) If a party
plaintiff may be joined as defendants and required to interpledi@sand the claim isot thereby extinguished, the court may order
whentheir claims are such that the plaifigf or may be exposed substitutionof the proper parties. The motion for substitution may
to double or multiple liability It is not ground for objection to the be made by any party or liyesuccessors or representatives of the
joinder that the claims of the several claimants or the titles gl¢ceasegarty and, together with the noticetwaring, shall be
which their claims depend do not have a common origin or are rigrvedon the parties as provided ir881.14and upon persons not
identicalbut are adverse to and independent of one anothtaiat  Partiesin the manner provided in 801.11for the service o
the plaintiff avers that the plainfifs not liable in whole or in part Summons. Unless the motion feubstitution is made not later
to any or all of the claimants. A defendant exposed to simildlan90 days aftethe death is suggested on the record by service
liability may obtain such interpleader by wafycross—claim or of a statement of the facts of the death as provided herein for the
counterclaim. The provisions of this section supplement and cggvice of the motion, the action shall be dismissed as to the
notin any way limit theoinder of parties permitted in803.04 deceasegarty

History: Sup. Ct. Order67 W (2d) 585, 649 (1975)975 c. 218 (b) In the event of the death of one or more of the plé&if

of one or more of the defendants in the action in which the right

803.08 Class actions. When the question befotiee court is soughtto be enforcedurvives only to the surviving plairfsfor
oneof a common or general interest of many persons or tigen only against thesurviving defendants, the action does not abate.
partiesare very numerous and it may be impracticable to brifidie death shall be suggested upon the recordtamection shall
themall before the court, one or more may sue or defend for tpeoceedn favor of or against the surviving parties.
benefit of the whole. (2) IncomPETENCY. If a party becomes incompetent, the court

History: Sup. Ct. Order87 W (2d) 585, 650 (1975). uponmotion served as provided in syb) may allow the action

Section803.08 is inapplicable to procedure for making claims against a cou i i '
Multiple claims must identify each claimant and show each claimanthorization. "t be continued by or against tl'nmompetent partg'representa

Hicks v. Milwaukee County71 W (2d) 401, 238 NW (2d) 509. tive. _
Triagouﬁ did n(IJ_t abuse gg discrletifon in d%termining that an action for damallges (3) TRANSFEROFINTEREST. In case of any transfer of interest,

causedby the negligent withdrawal of groundwater was not an appropriate c : i i i

action. Notte v Michels Pipeline Const. Inc. 83 W (2d) 171, 265 NW (2d) 482 (1978 eacnchtn ma)r/] ?ﬁ %or;ltﬂ?red tbyu?r ag?msﬂhg\:\?ﬁl rp:]atrtgy ”imefs .
Testof commoninterest under 260.12, 1973 Stats., is whether all members-of pur court upo 0 0. eC. S the pe. SO 0 h 0 . € inte es IS

portedclass desire same outcome of suit that their alleged representatives defigfisferredo besubstituted in the action or joined with the origi

Goebelv. First Fed. Savings & Loan Asso. 83 W (2d) 668, 266 NW (2d) 352 (1978)al party Service of the motion shall be made as provided in sub.

Choiceof law in class action based on pension rights discussed. Schidsiisrv (D).

ChalmersCorp. 86 W (2d) 226, 271 NW (2d) 879 (1978).

Trial court must decide if named plaifitan fairly represent common class inter  (4) PUBLIC OFFICERS;DEATH OR SEPARATION FROM OFFICE. (@)
estwhich they share with represented class and if joinder of all members is impradthena public oficer, including a receiver or trustee appointed by
fgt"z‘- O'ES%V) vHoward Young Medical CenteB9 W (2d) 156, 278 N\i2d) 217 virtue of any statute, is a party to an action in diciall capacity

. App. . . ? - . .
Procedural aspects of class action suits discussed. Mercury ReEcahemic an.ddu”ng 'ts.pendenCy dies, resigns, or other\lee_cea_ses to hold
Consultants, 91 W (2d) 482, 283 NW (2d) 613 (Ct. App. 1979). office, the action does not abate and the succesaatasnatically
substitutedas a party Proceedings following the substitutisall
803.09 Intervention. (1) Upon timely motion anyone shall be in the name of the substituted paryt any misnomer not
be permitted to intervene in an action when the movant claims affectingthe substantial rights of the parties shaltiszegarded.
interestrelating to the property dgransaction which is the subjectAn order of substitution may be entered at any time, but the omis
of the action and the movant is situated that the disposition ofsionto enter such an order shall ndeaf the substitution.
theaction may as a practical matter impair or impede the mavant’ (b) When a public dicer sues or isued in an dicial capacity
ability to protect that interest, unless the mowsinterest is ade the public oficer may be described as a partytbg oficial title
guatelyrepresented by existing parties. ratherthan by name; but the court may require thie@fs name

(2) Upontimely motion anyone may be permitted to interven® be added.
in an action when a movasitlaim or defense aride main action (5) DEATH AFTER VERDICT OR FINDINGS. After an accepted
havea question of law or fact in common. When a party to #ifer to allow judgment to be taken or to settle pursuant to s.
actionrelies for ground of claim or defense upon any statute 897.03 or after a verdict, report of a refereefinding by the court
executiveorder or rule administered by a federal or sgatgern  in any action, the action does not abate by the death of any party
mental officer or agency omupon any regulation, orderule, butshall be further proceeded with in the same manner as if the
requiremenbr agreement issued or made purstiathe statute Causeof action survived by law; or the court may erjteigment
or executive ordettheofficer or agency upon timely motion mayin the names of the original parties if sucfenfverdict, reporor
be permitted to intervene in the action. In exercising its discretiifding be not set aside. But a verdict, report or finding rendered
the court shall consider whether the intervention will unduly delsggainsta party after death is void.

or prejudice the adjudication of the rights of the original parties.History: Sup. Ct Orde67 W (2d) 585, 652 (1975)975 c. 200218 1993 . 485
.. . . . Letterto court and opposing counsgting that plaintffhad died wasn*sugges
(3) A person desiring to intervene shall serve a motion to int@bn of death” under (1fa). Wheeler vGeneral e & Rubber Co., 142 W (2d) 798,
veneupon the parties as provided ir861.14 The motion shall 419NW (2d) 331 (Ct. App. 1987).

¢ ;- rSuggestionof death” which failed to identify proper party to substitéde
statethegrounds therefor and shall be accompanied by a pIeadgggsease‘midn,t trigger running of 90-day period. K v. Waterman143 W (2d)

setting forththe claim or defense for which intervention is soughéze, 421 Nw (2d) 872 (Ct. App. 1988).
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