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CHAPTER 48

CHILDREN’S CODE
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SUBCHAPTER III
JURISDICTION
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48.133 Jurisdiction over unborn children in need of protection or services and the

expectant mothers of those unborn children.
48.135 Referral of children and expectant mothers of unborn children to proceed-
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48.14 Jurisdiction over other matters relating to children.
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48.16 Jurisdiction over petitions for waiver of parental consent to a minor’s abor-
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48.185 Venue.

SUBCHAPTER IV
HOLDING A CHILD OR AN EXPECTANT MOTHER IN CUSTODY

48.19 Taking a child into custody.
48.193 Taking an adult expectant mother into custody.
48.195 Taking a newborn child into custody.
48.20 Release or delivery of child from custody.
48.203 Release or delivery of adult expectant mother from custody.
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48.236 Court−appointed special advocate.

SUBCHAPTER V
PROCEDURE
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48.299 Procedures at hearings.
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DISPOSITION
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need of protection or services.
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48.35 Effect of judgment and disposition.
48.355 Dispositional orders.
48.356 Duty of court to warn.
48.357 Change in placement.
48.36 Payment for services.
48.361 Payment for alcohol and other drug abuse services.
48.362 Payment for certain special treatment or care services.
48.363 Revision of dispositional orders.
48.365 Extension of orders.
48.366 Extended court jurisdiction.
48.368 Continuation of dispositional orders.
48.37 Costs.
48.371 Access to certain information by substitute care provider.
48.373 Medical authorization.
48.375 Parental consent required prior to abortion; judicial waiver procedure.

SUBCHAPTER VII
PERMANENCY PLANNING; RECORDS

48.38 Permanency planning.
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TERMINATION OF PARENTAL RIGHTS

48.40 Definitions.
48.41 Voluntary consent to termination of parental rights.
48.415 Grounds for involuntary termination of parental rights.
48.417 Petition for termination of parental rights; when required.
48.42 Procedure.
48.422 Hearing on the petition.
48.423 Rights of persons alleging paternity.
48.424 Fact−finding hearing.
48.425 Court report by an agency.
48.426 Standard and factors.
48.427 Dispositions.
48.428 Sustaining care.
48.43 Court orders; contents and effect; review.
48.432 Access to medical information.
48.433 Access to identifying information about parents.
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granted.
48.435 Custody of children.

SUBCHAPTER IX
JURISDICTION OVER PERSON 17 OR OLDER

48.44 Jurisdiction over persons 17 or older.
48.45 Orders applicable to adults.

SUBCHAPTER X
REHEARING AND APPEAL

48.46 New evidence; relief from judgment terminating parental rights.
SUBCHAPTER XI

AUTHORITY
48.48 Authority of department.
48.485 Transfer of tribal children to department for adoption.
48.52 Facilities for care of children and adult expectant mothers in care of depart-

ment.
48.547 Alcohol and other drug abuse program.
48.548 Multidisciplinary screen and assessment criteria.
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SUBCHAPTER XII
CHILD WELFARE SERVICES

48.56 Child welfare services in counties having populations of less than 500,000.
48.561 Child welfare services in a county having a population of 500,000 or more.
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SUBCHAPTER XIV
FOSTER HOMES AND TREATMENT FOSTER HOMES

48.619 Definition.
48.62 Licensing of foster homes and treatment foster homes; rates.
48.625 Licensing of group homes; fees.
48.627 Foster, treatment foster and family−operated group home parent insurance

and liability.
48.63 Restrictions on placements.
48.64 Placement of children in foster homes, treatment foster homes and group

homes.
SUBCHAPTER XV

DAY CARE PROVIDERS
48.65 Day care centers licensed; fees.
48.651 Certification of day care providers.
48.653 Information for day care providers.
48.655 Parental access.
48.656 Parent’s right to know.
48.657 Day care center reports.

SUBCHAPTER XVI
LICENSING PROCEDURES AND REQUIREMENTS FOR CHILD WELFARE

AGENCIES, FOSTER HOMES, TREATMENT FOSTER HOMES, GROUP
HOMES, DAY CARE CENTERS AND COUNTY DEPARTMENTS

48.66 Licensing duties of the department.
48.67 Rules governing child welfare agencies, day care centers, foster homes,

treatment foster homes, group homes, shelter care facilities and county
departments.

48.675 Foster care education program.
48.68 Investigation of applicant; issuing of license.
48.685 Criminal history and child abuse record search.
48.69 Probationary licenses.
48.70 Provisions of licenses.
48.715 Sanctions and penalties.
48.72 Appeal procedure.
48.73 Inspection of licensees.
48.735 Immunization requirements; day care centers.
48.737 Lead screening, inspection and reduction requirements; day care centers.
48.74 Authority of department to investigate alleged violations.
48.745 Formal complaints regarding child welfare agencies and group homes.
48.75 Foster homes and treatment foster homes licensed by public licensing

agencies and by child welfare agencies.
48.76 Penalties.
48.77 Injunction against violations.

SUBCHAPTER XVII
GENERAL PROVISIONS ON RECORDS

48.78 Confidentiality of records.
SUBCHAPTER XVIII

COMMUNITY SERVICES
48.79 Powers of the department.

48.80 Municipalities may sponsor activities.
SUBCHAPTER XIX

ADOPTION OF MINORS; GUARDIANSHIP
48.81 Who may be adopted.
48.82 Who may adopt.
48.825 Advertising related to adoption.
48.83 Jurisdiction and venue.
48.831 Appointment of guardian for child without a living parent for adoptability

finding.
48.832 Transfer of guardianship upon revocation of guardian’s license or contract.
48.833 Placement of children for adoption by the department, county departments

and child welfare agencies.
48.835 Placement of children with relatives for adoption.
48.837 Placement of children with nonrelatives for adoption.
48.838 Foreign adoption fees.
48.839 Adoption of foreign children.
48.841 Persons required to file recommendation as to adoption.
48.85 Recommendation of guardian.
48.871 Filing of recommendation by guardian.
48.88 Notice of hearing; investigation.
48.89 Recommendation of the department.
48.90 Filing of adoption petition; preadoption residence.
48.91 Hearing; order.
48.913 Payments by adoptive or proposed adoptive parents to a birth parent or

child or on behalf of a birth parent or child.
48.915 Adoption appeals given preference.
48.92 Effect of adoption.
48.925 Visitation rights of certain persons.
48.93 Records closed.
48.94 New birth certificate.
48.95 Withdrawal or denial of petition.
48.96 Subsequent adoption.
48.97 Adoption orders of other jurisdictions.
48.975 Adoption assistance.
48.977 Appointment of relatives as guardians for certain children in need of

protection or services.
48.978 Appointment or designation of standby guardian of a child.

SUBCHAPTER XX
MISCELLANEOUS PROVISIONS

48.98 Interstate placement of children.
48.981 Abused or neglected children and abused unborn children.
48.982 Child abuse and neglect prevention board.
48.985 Expenditure of federal child welfare funds.
48.987 Earnings of self−supporting minors.
48.988 Interstate compact on the placement of children.
48.989 Interstate compact on the placement of children:  additional procedure.
48.9985 Interstate adoption agreements.

Cross−reference:  See s. 46.011 for definitions applicable to chs. 46, 48, 51, 55
and 58.

NOTE:   1995 Wis. Act 275, which made major revisions of Chapter 48, con-
tains extensive explanatory notes.

SUBCHAPTER I

GENERAL PROVISIONS

48.01 Title  and legislative purpose.   (1) This chapter may
be cited as “The Children’s Code”.  In construing this chapter, the
best interests of the child or unborn child shall always be of para-
mount consideration.  This chapter shall be liberally construed to
effectuate the following express legislative purposes:

(a)  While recognizing that the paramount goal of this chapter
is to protect children and unborn children, to preserve the unity of
the family, whenever appropriate, by strengthening family life
through assisting parents and the expectant mothers of unborn
children, whenever appropriate, in fulfilling their responsibilities
as parents or expectant mothers.  The courts and agencies respon-
sible for child welfare, while assuring that a child’s health and
safety are the paramount concerns, should assist parents and the
expectant mothers of unborn children in changing any circum-
stances in the home which might harm the child or unborn child,
which may require the child to be placed outside the home or
which may require the expectant mother to be taken into custody.
The courts should recognize that they have the authority, in appro-
priate cases, not to reunite a child with his or her family.  The
courts and agencies responsible for child welfare should also rec-
ognize that instability and impermanence in family relationships

are contrary to the welfare of children and should therefore recog-
nize the importance of eliminating the need for children to wait
unreasonable periods of time for their parents to correct the condi-
tions that prevent their safe return to the family.

(ad)  To provide judicial and other procedures through which
children and all other interested parties are assured fair hearings
and their constitutional and other legal rights are recognized and
enforced, while protecting the public safety.

(ag)  To recognize that children have certain basic needs which
must be provided for, including the need for adequate food, cloth-
ing and shelter; the need to be free from physical, sexual or emo-
tional injury or exploitation; the need to develop physically, men-
tally and emotionally to their potential; and the need for a safe and
permanent family.  It is further recognized that, under certain cir-
cumstances, in order to ensure that the needs of a child, as de-
scribed in this paragraph, are provided for, the court may deter-
mine that it is in the best interests of the child for the child to be
removed from his or her parents, consistent with any applicable
law relating to the rights of parents.

(am)  To recognize that unborn children have certain basic
needs which must be provided for, including the need to develop
physically to their potential and the need to be free from physical
harm due to the habitual lack of self−control of their expectant
mothers in the use of alcohol beverages, controlled substances or
controlled substance analogs, exhibited to a severe degree.  It is
further recognized that, when an expectant mother of an unborn
child suffers from a habitual lack of self−control in the use of alco-
hol beverages, controlled substances or controlled substance ana-
logs, exhibited to a severe degree, in order to ensure that the needs
of the unborn child, as described in this paragraph, are provided
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for, the court may determine that it is in the best interests of the
unborn child for the expectant mother to be ordered to receive
treatment, including inpatient treatment, for that habitual lack of
self−control, consistent with any applicable law relating to the
rights of the expectant mother.

(ap)  To recognize the compelling need to reduce the harmful
financial, societal and emotional impacts that arise and the tre-
mendous burdens that are placed on families and the community
and on the health care, social services, educational and criminal
justice systems as a result of the habitual lack of self−control of
expectant mothers in the use of alcohol beverages, controlled sub-
stances or controlled substance analogs, exhibited to a severe de-
gree, during all stages of pregnancy.

(bg)  1.  To ensure that children are protected against the harm-
ful effects resulting from the absence of parents or parent substi-
tutes, from the inability, other than financial inability, of parents
or parent substitutes to provide care and protection for their chil-
dren and from the destructive behavior of parents or parent substi-
tutes in providing care and protection for their children.

2.  To ensure that children are provided good substitute paren-
tal care in the event of the absence, temporary or permanent inabil-
ity, other than financial inability, or unfitness of parents to provide
care and protection for their children.

(bm)  To ensure that unborn children are protected against the
harmful effects resulting from the habitual lack of self−control of
their expectant mothers in the use of alcohol beverages, controlled
substances or controlled substance analogs, exhibited to a severe
degree. To effectuate this purpose and the purpose specified in par.
(am), it is the intent of the legislature that the provisions of this
chapter that protect unborn children against those harmful effects
and that provide for the needs of unborn children, as described in
par. (am), shall be construed to apply throughout an expectant
mother’s pregnancy to the extent that application of those provi-
sions throughout an expectant mother’s pregnancy is constitution-
ally permissible and that expectant mothers who habitually lack
self−control in the use of alcohol beverages, controlled substances
or controlled substance analogs, exhibited to a severe degree, be
encouraged to seek treatment for that habitual lack of self−control
voluntarily when voluntary treatment would be practicable and
effective.

(br)  To encourage innovative and effective prevention, inter-
vention and treatment approaches, including collaborative com-
munity efforts and the use of community−based programs, as sig-
nificant strategies in planning and implementing legislative,
executive and local government policies and programs relating to
children and their families and substitute families and to unborn
children and their expectant mothers.

(dm)  To divert children and unborn children from formal pro-
ceedings under this chapter to the extent that this is consistent with
protection of children, unborn children and the public safety.

(f)  To assure that children pending adoptive homes will be
placed in the best homes available and protected from adoption by
persons unfit to have responsibility for raising children.

(gg)  To promote the adoption of children into safe and stable
families rather than allowing children to remain in the imperma-
nence of foster or treatment foster care.

(gr)  To allow for the termination of parental rights at the earli-
est possible time after rehabilitation and reunification efforts are
discontinued in accordance with this chapter and termination of
parental rights is in the best interest of the child.

(gt)  To reaffirm that the duty of a parent to support and main-
tain his or her child continues during any period in which the child
may be removed from the custody of the parent.

(2) In proceedings involving an American Indian child, the
best interests of the child shall be determined consistent with the
Indian child welfare act, 25 USC 1901 to 1963.  In this subsection,
“American Indian child” means any unmarried person who is un-
der 18 years of age and who is one of the following:

(a)  A member of an Indian tribe, as defined in 25 USC 1903
(8).

(b)  Eligible for membership in an Indian tribe and is the biolog-
ical child of a member of an Indian tribe.

History:   1977 c. 354; 1979 c. 330; 1981 c. 81; 1985 a. 311; 1987 a. 383; 1989 a.
41; 1993 a. 446; 1995 a. 77, 275; 1997 a. 237, 292; 1999 a. 32.

The “best interests of the child” is a question of law.  Adoption of Tachick, 60 Wis.
2d 540, 210 N.W.2d 865 (1973).

The “paramount consideration” of the child’s best interest does not mandate that
the child’s interests will always outweigh the public’s.  In Interest of B.B. 166 Wis.
2d 202, 479 N.W.2d 205 (Ct. App. 1991).

Jurisdictional questions relating to the Indian child welfare act are discussed.  70
Atty. Gen. 237.

Adoption and termination proceedings in Wisconsin:  Straining the wisdom of Sol-
omon.  Hayes and Morse, 66 MLR 439 (1983).

The Indian child welfare act−tribal self−determination through participation in
child custody proceedings.  1979 WLR 1202.

48.02 Definitions.   In this chapter, unless otherwise defined:
(1) “Abuse”, other than when used in referring to abuse of al-

cohol beverages or other drugs, means any of the following:
(a)  Physical injury inflicted on a child by other than accidental

means.
(am)  When used in referring to an unborn child, serious physi-

cal harm inflicted on the unborn child, and the risk of serious
physical harm to the child when born, caused by the habitual lack
of self−control of the expectant mother of the unborn child in the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree.

(b)  Sexual intercourse or sexual contact under s. 940.225,
948.02 or 948.025.

(c)  A violation of s. 948.05.
(d)  Permitting, allowing or encouraging a child to violate s.

944.30.
(e)  A violation of s. 948.055.
(f)  A violation of s. 948.10.
(gm)  Emotional damage for which the child’s parent, guardian

or legal custodian has neglected, refused or been unable for rea-
sons other than poverty to obtain the necessary treatment or to take
steps to ameliorate the symptoms.

(1d) “Adult”  means a person who is 18 years of age or older,
except that for purposes of investigating or prosecuting a person
who is alleged to have violated any state or federal criminal law
or any civil law or municipal ordinance, “adult” means a person
who has attained 17 years of age.

(1e) “Alcohol and other drug abuse impairment” means a
condition of a person which is exhibited by characteristics of ha-
bitual lack of self−control in the use of alcohol beverages, con-
trolled substances or controlled substance analogs to the extent
that the person’s health is substantially affected or endangered or
the person’s social or economic functioning is substantially dis-
rupted.

(1m) “Alcoholism” has the meaning given in s. 51.01 (1m).
(1s) “Approved treatment facility” has the meaning given in

s. 51.01 (2).
(2) “Child”  means a person who is less than 18 years of age,

except that for purposes of investigating or prosecuting a person
who is alleged to have violated a state or federal criminal law or
any civil  law or municipal ordinance, “child” does not include a
person who has attained 17 years of age.

(2d) “Controlled substance” has the meaning given in s.
961.01 (4).

(2e) “Controlled substance analog” has the meaning given in
s. 961.01 (4m).

(2g) “County department” means a county department under
s. 46.22 or 46.23, unless the context requires otherwise.

(2m) “Court”, when used without further qualification,
means the court assigned to exercise jurisdiction under this chap-
ter and ch. 938.
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(3) “Court intake worker” means any person designated to
provide intake services under s. 48.067.

(4) “Department” means the department of health and family
services.

(5) “Developmentally disabled” means having a develop-
mental disability, as defined in s. 51.01 (5).

(5g) “Drug dependent” has the meaning given in s. 51.01 (8).
(5j) “Emotional damage” means harm to a child’s psychologi-

cal or intellectual functioning.  “Emotional damage” shall be evi-
denced by one or more of the following characteristics exhibited
to a severe degree:  anxiety; depression; withdrawal; outward
aggressive behavior; or a substantial and observable change in be-
havior, emotional response or cognition that is not within the nor-
mal range for the child’s age and stage of development.

(5m) “Foreign jurisdiction” means a jurisdiction outside of
the United States.

(6) “Foster home” means any facility that is operated by a per-
son required to be licensed by s. 48.62 (1) (a) and that provides
care and maintenance for no more than 4 children or, if necessary
to enable a sibling group to remain together, for no more than 6
children or, if the department promulgates rules permitting a dif-
ferent number of children, for the number of children permitted
under those rules.

(7) “Group home” means any facility operated by a person re-
quired to be licensed by the department under s. 48.625 for the
care and maintenance of 5 to 8 children, as provided in s. 48.625
(1).

(8) “Guardian” means the person named by the court having
the duty and authority of guardianship.

(9s) “Integrated service plan” has the meaning given in s.
46.56 (1) (g).

(10) “Judge”, if used without further qualification, means the
judge of the court assigned to exercise jurisdiction under this
chapter and ch. 938.

(11) “Legal custodian” means a person, other than a parent or
guardian, or an agency to whom legal custody of the child has
been transferred by a court, but does not include a person who has
only physical custody of the child.

(12) “Legal custody” means a legal status created by the order
of a court, which confers the right and duty to protect, train and
discipline the child, and to provide food, shelter, legal services,
education and ordinary medical and dental care, subject to the
rights, duties and responsibilities of the guardian of the child and
subject to any residual parental rights and responsibilities and the
provisions of any court order.

(12m) “Nonidentifying social history information” means in-
formation about a person’s birth parent that may aid the person in
establishing a sense of identity.  “Nonidentifying social history in-
formation” may include, but is not limited to, the following infor-
mation about a birth parent, but does not include any information
that would disclose the name, location or identity of a birth parent:

(a)  Age at the time of the person’s birth.
(b)  Nationality.
(c)  Race.
(d)  Education.
(e)  General physical appearance.
(f)  Talents, hobbies and special interests.
(h)  Reason for placing the child for adoption or for the termina-

tion of parental rights.
(i)  Religion.
(k)  Family history.
(m)  Personality traits of each parent.
(13) “Parent” means either a biological parent, a husband who

has consented to the artificial insemination of his wife under s.
891.40, or a parent by adoption.  If the child is a nonmarital child
who is not adopted or whose parents do not subsequently inter-

marry under s. 767.60, “parent” includes a person acknowledged
under s. 767.62 (1) or a substantially similar law of another state
or adjudicated to be the biological father.  “Parent” does not in-
clude any person whose parental rights have been terminated.

(14) “Physical custody” means actual custody of the person in
the absence of a court order granting legal custody to the physical
custodian.

(14g) “Physical injury” includes but is not limited to lacera-
tions, fractured bones, burns, internal injuries, severe or frequent
bruising or great bodily harm, as defined in s. 939.22 (14).

(15) “Relative” means a parent, grandparent, greatgrand-
parent, stepparent, brother, sister, first cousin, nephew, niece, un-
cle, or aunt.  This relationship shall be by blood, marriage, or
adoption.

(15d) “Residential care center for children and youth” means
a facility operated by a child welfare agency licensed under s.
48.60 for the care and maintenance of children residing in that fa-
cility.

(16) “Secure detention facility” means a locked facility ap-
proved by the department of corrections under s. 301.36 for the se-
cure, temporary holding in custody of children.

(17) “Shelter care facility” means a nonsecure place of tempo-
rary care and physical custody for children, including a holdover
room, licensed by the department under s. 48.66 (1) (a).

(17m) “Special treatment or care” means professional ser-
vices which need to be provided to a child or his or her family to
protect the well−being of the child, prevent placement of the child
outside the home or meet the special needs of the child.  “Special
treatment or care” also means professional services which need to
be provided to the expectant mother of an unborn child to protect
the physical health of the unborn child and of the child when born
from the harmful effects resulting from the habitual lack of self−
control of the expectant mother in the use of alcohol, controlled
substances or controlled substance analogs, exhibited to a severe
degree.  This term includes, but is not limited to, medical, psycho-
logical or psychiatric treatment, alcohol or other drug abuse treat-
ment or other services which the court finds to be necessary and
appropriate.

(17q) “Treatment foster home” means any facility that is op-
erated by a person required to be licensed under s. 48.62 (1) (b),
that is operated under the supervision of the department, a county
department or a licensed child welfare agency, and that provides
to no more than 4 children care, maintenance and structured, pro-
fessional treatment by trained individuals, including the treatment
foster parents.

(18) “Trial”  means a fact−finding hearing to determine juris-
diction.

(19) “Unborn child” means a human being from the time of
fertilization to the time of birth.

History:   1971 c. 41 s. 12; 1971 c. 164; 1973 c. 263; 1977 c. 205, 299, 354, 418,
447, 449; 1979 c. 135, 300, 352; 1981 c. 81; 1983 a. 189, 447, 471; 1985 a. 176; 1987
a. 27, 285, 339; 1989 a. 31; Sup. Ct. Order, 151 Wis. 2d xxv (1989); 1989 a. 107; 1991
a. 39; 1993 a. 98, 375, 377, 385, 446, 491; 1995 a. 27 ss. 2423 to 2426p, 9126 (19),
9145 (1); 1995 a. 77, 275, 352, 448; 1997 a. 27, 104, 191, 292; 1999 a. 9; 2001 a. 16,
59, 69.

Cross−reference:  See s. 46.011 for definitions applicable to chs. 46 to 51, 55 and
58.

Under sub. (13), a deceased parent continues to be parent; a deceased parent’s par-
ents continue to be grandparents.  Grandparental Visitation of C.G.F. 168 Wis. 2d 62,
N.W.2d 803 (1992).

A viable fetus is not a “person” within the definition of a child under sub. (2).  State
ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729 (1997).

Due process and equal protection; classifications based on illegitimacy.  Bazos,
1973 WLR 908.

48.023 Guardianship.   Except as limited by an order of the
court under s. 48.977 (5) (b) or 48.978 (6) (b) 2., a person ap-
pointed by the court to be the guardian of a child under this chapter
has the duty and authority to make important decisions in matters
having a permanent effect on the life and development of the child
and the duty to be concerned about the child’s general welfare, in-
cluding but not limited to:
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(1) The authority to consent to marriage, enlistment in the
U.S. armed forces, major medical, psychiatric and surgical treat-
ment, and obtaining a motor vehicle operator’s license.

(2) The authority to represent the child in legal actions and
make other decisions of substantial legal significance concerning
the child but not the authority to deny the child the assistance of
counsel as required by this chapter.

(3) The right and duty of reasonable visitation of the child.
(4) The rights and responsibilities of legal custody except

when legal custody has been vested in another person or when the
child is under the supervision of the department of corrections un-
der s. 938.183, 938.34 (4h), (4m) or (4n) or 938.357 (4) or the su-
pervision of a county department under s. 938.34 (4d) or (4n).

History:   1977 c. 354; 1993 a. 385; 1995 a. 27, 77, 275, 352; 1997 a. 334.
A guardian may not recover for the loss of society and companionship of a ward,

nor may the guardian bring a separate claim for costs incurred or income lost on ac-
count of injuries to the ward.  Conant v. Physicians Plus Medical Group, Inc. 229 Wis.
2d 271, 600 N.W.2d 21 (Ct. App. 1999).

A guardian has general authority to consent to medication for a ward, but may con-
sent to psychotropic medication only in accordance with ss. 880.07 (1m) and 880.33
(4m) and (4r).  The guardian’s authority to consent to medication or medical treatment
of any kind is not affected by an order for protective placement or services.  OAG
5−99.

48.025 Declaration  of paternal interest in matters af -
fecting  children.   (1) Any person claiming to be the father of
a nonmarital child who is not adopted or whose parents do not sub-
sequently intermarry under s. 767.60 may, in accordance with pro-
cedures under this section, file with the department a declaration
of his interest in matters affecting such child.

(2) The declaration provided in sub. (1) may be filed at any
time except after a termination of the father’s rights under subch.
VIII .  The declaration shall be in writing, signed by the person fil-
ing the declaration and shall contain the person’s name and ad-
dress, the name and last−known address of the mother, the month
and year of the birth or expected birth of the child and a statement
that he has reason to believe that he may be the father of the child.

(3) A copy of a declaration filed with the department under
sub. (1) shall be sent to the mother at her last−known address.
Nonreceipt of such copy shall not affect the validity of the declara-
tion.  The mother may send a written response to the declaration
to the department, and the written response shall be filed with the
declaration.  Failure to send a written response shall not constitute
an admission of the statements contained in the declaration.

(4) Filing a declaration under this section shall not extend pa-
rental rights to the person filing such declaration.

History:   1973 c. 263; 1979 c. 330; 1981 c. 359; 1983 a. 447.
The constitutional rights of a a putative father to establish his parentage and assert

parental rights.  58 MLR 175.

48.027 Child  custody jurisdiction.   All proceedings relat-
ing to the custody of children shall comply with the requirements
of ch. 822.

History:   1975 c. 283.

48.028 Custody  of Indian children.   The Indian child wel-
fare act, 25 USC 1911 to 1963, supersedes the provisions of this
chapter in any child custody proceeding governed by that act.

History:   1981 c. 81.
When the children’s code provides safeguards in addition to those in the Indian

child welfare act, those safeguards should be followed.  In Re Interest of D.S.P. 166
Wis. 2d 464, 480 N.W.2d 234 (1992).

48.029 Pregnancy  testing prohibited.   No law enforce-
ment agency, district attorney, corporation counsel, county de-
partment, licensed child welfare agency or other person involved
in the investigation or prosecution of an allegation that an unborn
child has been the victim of or is at substantial risk of abuse may,
without a court order, require a person to take a pregnancy test in
connection with that investigation or prosecution.

History:   1997 a. 292.

SUBCHAPTER II

ORGANIZATION OF COURT

48.03 Time and place of court; absence or disability of
judge;  court of record.   (1) The judge shall set apart a time and
place to hold court on juvenile matters.

(2) In the case of the absence or disability of the judge of a
court assigned to exercise jurisdiction under this chapter and ch.
938, another judge shall be assigned under s. 751.03 to act tempo-
rarily in the judge’s place.  If the judge assigned temporarily is
from a circuit other than the one for which elected, the judge shall
receive expenses as provided under s. 753.073.

History:   1971 c. 46; 1977 c. 187 s. 135; 1977 c. 273, 449; 1989 a. 56; 1995 a. 77.

48.035 Court;  Menominee and Shawano counties.
Menominee County is attached to Shawano County for judicial
purposes to the extent of the jurisdiction and functions of the court
assigned to exercise jurisdiction under this chapter and ch. 938
and the office and functions of the judge of the court, and the duly
designated judge of the court assigned to exercise jurisdiction un-
der this chapter and ch. 938 of the circuit court for Menominee and
Shawano counties shall serve in both counties.  The county boards
of Menominee County and Shawano County shall enter into an
agreement on administration of this section and the prorating of
expenditures involved, and for such purposes the county board of
supervisors of Menominee County may appropriate, levy and col-
lect a sum each year sufficient to pay its share of the expenses.  If
the 2 county boards are unable to agree on the prorating of expen-
diture involved, then the circuit judges for the circuit court for
Menominee and Shawano counties shall, upon appropriate notice
and hearing, determine the prorating of the expenditures on the ba-
sis of a fair allocation to each county under such procedure as they
prescribe.  If the circuit judges are unable to agree, the chief judge
of the judicial administrative district shall make the determina-
tion.

History:   1977 c. 449; 1995 a. 77.

48.04 Employees  of court.   If the county contains one or
more cities of the 2nd or 3rd class, the circuit judges for the county,
subject to the approval of the chief judge of the judicial adminis-
trative district, may appoint, by an instrument in writing, filed
with the county clerk, a clerk of court for juvenile matters and such
deputies as may be needed, who shall perform the duties of clerk
and reporter of the court as directed by the judges.  The clerk and
deputies shall take and file the official oath and shall receive such
salary as the county board of supervisors determines.

History:   1977 c. 354, 449; 1985 a. 176; 1999 a. 83.

48.06 Services for court.   (1) COUNTIES WITH A POPULATION

OF 500,000 OR MORE.  (a)  1.  In counties with a population of 500,000
or more, the department shall provide the court with the services
necessary for investigating and supervising child welfare and un-
born child welfare cases under this chapter.  The department is
charged with providing child welfare and unborn child welfare in-
take and dispositional services and with administration of the per-
sonnel and services of the child welfare and unborn child welfare
intake and dispositional sections of the department.  The depart-
ment shall include investigative services for all children and un-
born children alleged to be in need of protection or services to be
provided by the department.

2.  The chief judge of the judicial administrative district shall
formulate written judicial policy governing intake and court ser-
vices for child welfare matters under this chapter and the depart-
ment shall be charged with executing the judicial policy.  The chief
judge shall direct and supervise the work of all personnel of the
court, except the work of the district attorney or corporation coun-
sel assigned to the court.

https://docs.legis.wisconsin.gov/document/statutes/2001/938.183
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4h)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4m)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4n)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.357(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4d)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4n)
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1993/385
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/275
https://docs.legis.wisconsin.gov/document/acts/1995/352
https://docs.legis.wisconsin.gov/document/acts/1997/334
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20271
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20271
https://docs.legis.wisconsin.gov/document/courts/600%20N.W.2d%2021
https://docs.legis.wisconsin.gov/document/oag/oag5-99
https://docs.legis.wisconsin.gov/document/oag/oag5-99
https://docs.legis.wisconsin.gov/document/statutes/2001/767.60
https://docs.legis.wisconsin.gov/document/statutes/2001/48.025(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/subch.%20VIII%20of%20ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/48.025(1)
https://docs.legis.wisconsin.gov/document/acts/1973/263
https://docs.legis.wisconsin.gov/document/acts/1979/330
https://docs.legis.wisconsin.gov/document/acts/1981/359
https://docs.legis.wisconsin.gov/document/acts/1983/447
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20822
https://docs.legis.wisconsin.gov/document/acts/1975/283
https://docs.legis.wisconsin.gov/document/usc/25%20USC%201911
https://docs.legis.wisconsin.gov/document/usc/25%20USC%201963
https://docs.legis.wisconsin.gov/document/acts/1981/81
https://docs.legis.wisconsin.gov/document/courts/166%20Wis.%202d%20464
https://docs.legis.wisconsin.gov/document/courts/166%20Wis.%202d%20464
https://docs.legis.wisconsin.gov/document/courts/480%20N.W.2d%20234
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/751.03
https://docs.legis.wisconsin.gov/document/statutes/2001/753.073
https://docs.legis.wisconsin.gov/document/acts/1971/46
https://docs.legis.wisconsin.gov/document/acts/1977/187
https://docs.legis.wisconsin.gov/document/acts/1977/187,%20s.%20135
https://docs.legis.wisconsin.gov/document/acts/1977/273
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1989/56
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1999/83


Updated 01−02 Wis. Stats. Database 6 48.06 CHILDREN’S CODE

Wisconsin Statutes Archive.

3.  The county board of supervisors does not have authority
and may not assert jurisdiction over the disposition of any case,
child, unborn child or expectant mother of an unborn child after
a written order is made under s. 48.21 or 48.213 or if a petition is
filed under s. 48.25.

(am)  1.  All intake workers providing services under this chap-
ter who begin employment after May 15, 1980, shall have the
qualifications required to perform entry level social work in a
county department and shall have successfully completed 30
hours of intake training approved or provided by the department
prior to the completion of the first 6 months of employment in the
position.  The department shall monitor compliance with this sub-
division according to rules promulgated by the department.

2.  The department shall make training programs available
annually that permit intake workers who provide services under
this chapter to satisfy the requirements specified under subd. 1.

3.  Each intake worker providing services under this chapter
whose responsibilities include investigation or treatment of child
abuse or neglect or unborn child abuse shall successfully complete
additional training in child abuse and neglect and unborn child
abuse protective services approved by the department under s.
48.981 (8) (d).  Not more than 4 hours of the additional training
may be applied to the requirement under subd. 1.

(2) COUNTIES WITH A POPULATION UNDER 500,000.  (a)  In coun-
ties having less than 500,000 population, the county board of su-
pervisors shall authorize the county department or court or both
to provide intake services required by s. 48.067 and the staff need-
ed to carry out the objectives and provisions of this chapter under
s. 48.069.  Intake services shall be provided by employees of the
court or county department and may not be subcontracted to other
individuals or agencies, except any county which had intake ser-
vices subcontracted from the county sheriff’s department on April
1, 1980, may continue to subcontract intake services from the
county sheriff’s department.  Intake workers shall be governed in
their intake work, including their responsibilities for recommend-
ing the filing of a petition and entering into an informal disposi-
tion, by general written policies which shall be formulated by the
circuit judges for the county, subject to the approval of the chief
judge of the judicial administrative district.

(b)  1.  All intake workers providing services under this chapter
who begin employment after May 15, 1980, shall have the qualifi-
cations required to perform entry level social work in a county de-
partment and shall have successfully completed 30 hours of intake
training approved or provided by the department prior to the
completion of the first 6 months of employment in the position.
The department shall monitor compliance with this paragraph ac-
cording to rules promulgated by the department.

2.  The department shall make training programs available
annually that permit intake workers who provide services under
this chapter to satisfy the requirements specified under subd. 1.

(c)  Each intake worker providing services under this chapter
whose responsibilities include investigation or treatment of child
abuse or neglect or unborn child abuse shall successfully complete
additional training in child abuse and neglect and unborn child
abuse protective services approved by the department under s.
48.981 (8) (d).  Not more than 4 hours of the additional training
may be applied to the requirement under par. (b).

(3) INTAKE SERVICES.  The court, the department in a county
having a population of 500,000 or more or the county department
responsible for providing intake services under s. 48.067 shall
specify one or more persons to provide intake services.  If there
is more than one such worker, one of the workers shall be desig-
nated as chief worker and shall supervise other workers.

(4) STATE AID.  State aid to any county for court services under
this section shall be at the same net effective rate that each county
is reimbursed for county administration under s. 46.495.  Counties
having a population of less than 500,000 may use funds received
under s. 46.495 (1) (d), including county or federal revenue shar-
ing funds allocated to match funds received under s. 46.495 (1)

(d), for the cost of providing court attached intake services in
amounts not to exceed 50% of the cost of providing court attached
intake services or $30,000 per county per calendar year, whichev-
er is less.

History:   1971 c. 125; 1975 c. 39, 199, 302, 307, 422; 1977 c. 271; 1977 c. 354
ss. 10 to 14, 101; 1977 c. 447, 449; 1979 c. 34, 300; 1981 c. 20 s. 2202 (20) (o); 1981
c. 93 s. 186; 1981 c. 314, 329; 1983 a. 239; 1985 a. 29, 176; 1987 a. 151, 399; 1991
a. 274; 1995 a. 27; 1997 a. 27, 80, 292; 2001 a. 61.

Cross Reference:  See also ch. HSS 49, Wis. adm. code.

48.067 Powers  and duties of intake workers.   To carry
out the objectives and provisions of this chapter but subject to its
limitations, intake workers shall:

(1) Provide intake services 24 hours a day, 7 days a week, for
the purpose of screening children taken into custody and not re-
leased under s. 48.20 (2) and the adult expectant mothers of un-
born children taken into custody and not released under s. 48.203
(1).

(2) Interview, unless impossible, any child or expectant moth-
er of an unborn child who is taken into physical custody and not
released, and when appropriate interview other available con-
cerned parties.  If the child cannot be interviewed, the intake work-
er shall consult with the child’s parent or a responsible adult.  If
an adult expectant mother of an unborn child cannot be inter-
viewed, the intake worker shall consult with an adult relative or
friend of the adult expectant mother.  No child may be placed in
a secure detention facility unless the child has been interviewed
in person by an intake worker, except that if the intake worker is
in a place which is distant from the place where the child is or the
hour is unreasonable, as defined by written court intake rules, and
if  the child meets the criteria under s. 48.208, the intake worker,
after consulting by telephone with the law enforcement officer
who took the child into custody, may authorize the secure holding
of the child while the intake worker is en route to the in−person
interview or until 8 a.m. of the morning after the night on which
the child was taken into custody.

(3) Determine whether the child or the expectant mother of an
unborn child shall be held under s. 48.205 and such policies as the
judge shall promulgate under s. 48.06 (1) or (2).

(4) If  the child or the expectant mother of an unborn child is
not released, determine where the child or expectant mother shall
be held.

(5) Provide crisis counseling during the intake process when
such counseling appears to be necessary.

(6) Receive referral information, conduct intake inquiries, re-
quest that a petition be filed, and enter into informal dispositions
under policies promulgated under s. 48.06 (1) or (2).

(6m) Conduct the multidisciplinary screen in counties that
have an alcohol and other drug abuse program under s. 48.547.

(7) Make referrals of cases to other agencies if their assistance
appears to be needed or desirable.

(7m) At the request of a minor who claims to be pregnant, as-
sist the minor in preparing a petition to initiate a proceeding under
s. 48.375 (7) and file the petition with the clerk of circuit court.

(8) Make interim recommendations to the court concerning
children, and unborn children and their expectant mothers, await-
ing final disposition under s. 48.355.

(9) Perform any other functions ordered by the court, and as-
sist the court or chief judge of the judicial administrative district
in developing written policies or carrying out its other duties when
the court or chief judge so requests.

History:   1977 c. 354, 449; 1979 c. 300; 1987 a. 151, 339; 1991 a. 263; 1993 a.
98; 1997 a. 80, 292; 1999 a. 83.

48.069 Powers  and duties of disposition staff.   (1) The
staff of the department, the court, a county department or a li-
censed child welfare agency designated by the court to carry out
the objectives and provisions of this chapter, or, in a county having
a population of 500,000 or more, the department or an agency un-
der contract with the department to provide dispositional services,
shall:
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(a)  Supervise and assist a child and the child’s family or the ex-
pectant mother of an unborn child pursuant to informal disposi-
tions, a consent decree or order of the court.

(b)  Offer individual and family counseling.
(c)  Make an affirmative effort to obtain necessary or desired

services for the child and the child’s family or for the expectant
mother of an unborn child and investigate and develop resources
toward that end.

(d)  Prepare reports for the court recommending a plan of reha-
bilitation, treatment and care.

(e)  Perform any other functions consistent with this chapter
which are ordered by the court.

(2) Except in a county having a population of 500,000 or
more, licensed child welfare agencies and the department shall
provide services under this section only upon the approval of the
agency from whom services are requested.  In a county having a
population of 500,000 or more, the department or, with the ap-
proval of the department, a licensed child welfare agency shall
provide services under this section.

(3) A court or county department responsible for disposition
staff or, in a county having a population of 500,000 or more, the
department may agree with the court or county department re-
sponsible for providing intake services that the disposition staff
may be designated to provide some or all of the intake services.

(4) Disposition staff employed to perform the duties specified
in sub. (1) after November 18, 1978 shall have the qualifications
required under the county merit system.

History:   1977 c. 354; 1979 c. 300; 1985 a. 176; 1989 a. 31, 107; 1993 a. 98, 385;
1995 a. 27 ss. 2428m, 2428p, 9126 (19); 1995 a. 77; 1997 a. 27, 292.

48.07 Additional  sources of court services.   If the county
board of supervisors has complied with s. 48.06, the court may ob-
tain supplementary services for investigating cases and providing
supervision of cases from one or more of the following sources:

(2) LICENSED CHILD WELFARE AGENCY.  The court may request
the services of a child welfare agency licensed under s. 48.60 in
accordance with procedures established by that agency.  The child
welfare agency shall receive no compensation for these services
but may be reimbursed out of funds made available to the court for
the actual and necessary expenses incurred in the performance of
duties for the court.

(3) THE DEPARTMENT IN POPULOUS COUNTIES.  In counties hav-
ing a population of 500,000 or more, the department may be or-
dered by the court to provide services for furnishing emergency
shelter care to any child whose need therefor is determined by the
intake worker under s. 48.205.  The court may authorize the de-
partment to appoint members of the department to furnish emer-
gency shelter care services for the child.  The emergency shelter
care may be provided as specified in s. 48.207.

(4) COUNTY DEPARTMENTS THAT PROVIDE DEVELOPMENTAL DIS-
ABILITIES, MENTAL HEALTH OR ALCOHOL AND OTHER DRUG ABUSE
SERVICES.  Within the limits of available state and federal funds and
of county funds appropriated to match state funds, the court may
order county departments established under s. 51.42 or 51.437 to
provide special treatment or care to a child if special treatment or
care has been ordered under s. 48.345 (6) and if s. 48.362 (4) ap-
plies or to provide special treatment or care to the expectant moth-
er of an unborn child if special treatment or care has been ordered
under s. 48.347 (4) and if s. 48.362 (4) applies.

(5) COURT−APPOINTED SPECIAL ADVOCATE PROGRAM.  (a)  Mem-
orandum of understanding.  The court may obtain the services of
a court−appointed special advocate program that has been recog-
nized by the chief judge of the judicial administrative district.  A
chief judge of a judicial administrative district may recognize a
court−appointed special advocate program by entering into a
memorandum of understanding with the court−appointed special
advocate program that specifies the responsibilities of the court−
appointed special advocate program and of a court−appointed
special advocate designated under s. 48.236 (1).  The memoran-
dum of understanding shall specify that the court−appointed spe-

cial advocate program is responsible for selecting, training, super-
vising and evaluating the volunteers and employees of the
program who are authorized to provide court−appointed special
advocate services as provided in pars. (b) to (d), that, in addition
to any other activities specified in the memorandum of under-
standing, a volunteer or employee of the program who is autho-
rized to provide court−appointed special advocate services may
be designated to perform any of the activities specified in s. 48.236
(3) (a) to (c) and that, in addition to any other authority specified
in the memorandum of understanding, a volunteer or employee of
the program who is authorized to provide court−appointed special
advocate services may be authorized to exercise any of the author-
ity specified in s. 48.236 (4) (a) and (b), unless the parties to the
memorandum of understanding determine that a variance from
the requirements of pars. (b) to (d), the activities specified in s.
48.236 (3) (a) to (c) or the authority specified in s. 48.236 (4) (a)
and (b) is necessary for the efficient administration of the pro-
gram.

(b)  Selection.  1.  A court−appointed special advocate program
may select a person to provide court−appointed special advocate
services if the person is 21 years of age or older, demonstrates an
interest in the welfare of children, undergoes a satisfactory back-
ground investigation as provided under subd. 2., completes the
training required under par. (c) and meets any other qualifications
required by the court−appointed special advocate program.  A
court−appointed special advocate program may refuse to permit
to provide court−appointed special advocate services any person
whose provision of those services might pose a risk, as determined
by the court−appointed special advocate program, to the safety of
any child.

2.  On receipt of an application from a prospective court−
appointed special advocate, the court−appointed special advocate
program, with the assistance of the department of justice, shall
conduct a background investigation of the applicant.  If the court−
appointed special advocate program determines that any informa-
tion obtained as a result of the background investigation provides
a reasonable basis for further investigation, the court−appointed
special advocate program may require the applicant to be finger-
printed on 2 fingerprint cards, each bearing a complete set of the
applicant’s fingerprints.  The department of justice may provide
for the submission of the fingerprint cards to the federal bureau of
investigation for the purposes of verifying the identification of the
applicant and obtaining the applicant’s criminal arrest and convic-
tion record.  The court−appointed special advocate program shall
keep confidential all information received from the department of
justice and the federal bureau of investigation under this subdivi-
sion.

(c)  Training.  A court−appointed special advocate program
shall require a volunteer or employee of the program selected un-
der par. (b) to complete a training program before the volunteer or
employee may be designated as a court−appointed special advo-
cate under s. 48.236 (1).  The training program shall include in-
struction on recognizing child abuse and neglect, cultural compe-
tency, as defined in s. 48.982 (1) (bm), child development, the
procedures of the court, permanency planning, the activities of a
court−appointed special advocate under s. 48.236 (3) and infor-
mation gathering and documentation, and shall include observa-
tion of a proceeding under s. 48.13.  A court−appointed special ad-
vocate program shall also require each volunteer and employee of
the program selected under par. (b) to complete continuing train-
ing annually.

(d)  Supervision and evaluation.  The supervisory support staff
of a court−appointed special advocate program shall be easily ac-
cessible to the volunteers and employees of the program who are
authorized to provide court−appointed special advocate services,
shall hold regular case conferences with those volunteers and em-
ployees to review case progress and shall conduct annual perfor-
mance evaluations of those volunteers and employees.  A court−
appointed special advocate program shall provide its staff and
volunteers with written guidelines describing the policies, prac-
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tices and procedures of the program and the responsibilities of a
volunteer or employee of the program who is authorized to pro-
vide court−appointed special advocate services.

History:   1975 c. 39; 1977 c. 271, 354, 447; 1979 c. 34; 1981 c. 314 s. 146; 1983
a. 27 s. 2202 (20); 1985 a. 176; 1989 a. 31, 107; 1993 a. 446; 1995 a. 27, 77; 1997
a. 27, 292; 1999 a. 149.

48.08 Duties  of person furnishing services to court.
(1) It is the duty of each person appointed to furnish services to
the court as provided in ss. 48.06 and 48.07 to make such inves-
tigations and exercise such discretionary powers as the judge may
direct, to keep a written record of such investigations and to sub-
mit a report to the judge.  Such person shall keep informed con-
cerning the conduct and condition of a child or expectant mother
of an unborn child under the person’s supervision and shall report
on that conduct and condition as the judge directs.

(2) Any person authorized to provide or providing intake or
dispositional services for the court under ss. 48.067 and 48.069
has the power of police officers and deputy sheriffs only for the
purpose of taking a child into physical custody when the child
comes voluntarily or is suffering from illness or injury or is in im-
mediate danger from his or her surroundings and removal from the
surroundings is necessary.

(3) Any person authorized to provide or providing intake or
dispositional services for the court under s. 48.067 or 48.069 has
the power of police officers and deputy sheriffs only for the pur-
pose of taking the expectant mother of an unborn child into physi-
cal custody when the expectant mother comes voluntarily or when
there is a substantial risk that the physical health of the unborn
child, and of the child when born, will be seriously affected or en-
dangered due to the expectant mother’s habitual lack of self−con-
trol in the use of alcohol beverages, controlled substances or con-
trolled substance analogs, exhibited to a severe degree.

History:   1975 c. 302, 421; 1977 c. 354; 1979 c. 300; 1985 a. 320; 1991 a. 39, 316;
1995 a. 27, 77; 1997 a. 292.

A judge may order the department to provide information on foster care place-
ments in a county.  In Interest of J. A. 138 Wis. 2d 483, 406 N.W.2d 372 (1987).

48.09 Representation  of  the interests of the public.
The interests of the public shall be represented in proceedings un-
der this chapter as follows:

(5) By the district attorney or, if designated by the county
board of supervisors, by the corporation counsel, in any matter
arising under s. 48.13, 48.133 or 48.977.  If the county board trans-
fers this authority to or from the district attorney on or after
May 11, 1990, the board may do so only if the action is effective
on September 1 of an odd−numbered year and the board notifies
the department of administration of that change by January 1 of
that odd−numbered year.

(6) By any appropriate person designated by the county board
of supervisors in any matter arising under s. 48.14.

History:   1977 c. 354; 1985 a. 176; 1989 a. 336; 1993 a. 246; 1995 a. 77, 275; 1997
a. 292.

48.10 Power  of the judge to act  as intake worker .  The
duties of the intake worker may be carried out from time to time
by the judge at his or her discretion, but if a request to file a petition
is made or an informal disposition is entered into, the judge shall
be disqualified from participating further in the proceedings.

History:   1977 c. 354; 1979 c. 331, 359; 1995 a. 77; 1997 a. 80.

48.11 Advisory  board.   (1) The court may appoint a board
of not more than 15 citizens of the county, known for their interest
in the welfare of children, who shall serve without compensation,
to be called the advisory board of the court.  The members of the
board shall hold office during the pleasure of the court.  The duties
of the board are:

(a)  To advise and cooperate with the court upon all matters af-
fecting the workings of this law and other laws relating to chil-
dren, their care and protection.

(b)  To familiarize themselves with the functions and facilities
of the court under this law and to interpret to the public the work
of the court.

(2) Nothing in this section shall be construed to require the
court to open court records or to disclose their contents.

History:   1977 c. 449.

SUBCHAPTER III

JURISDICTION

48.13 Jurisdiction  over children alleged to be in need
of  protection or services.   The court has exclusive original ju-
risdiction over a child alleged to be in need of protection or ser-
vices which can be ordered by the court, and:

(1) Who is without a parent or guardian;
(2) Who has been abandoned;
(2m) Whose parent has relinquished custody of the child un-

der s. 48.195 (1);
(3) Who has been the victim of abuse, as defined in s. 48.02

(1) (a), (b), (c), (d), (e) or (f), including injury that is self−inflicted
or inflicted by another;

(3m) Who is at substantial risk of becoming the victim of
abuse, as defined in s. 48.02 (1) (a), (b), (c), (d), (e) or (f), includ-
ing injury that is self−inflicted or inflicted by another, based on re-
liable and credible information that another child in the home has
been the victim of such abuse;

(4) Whose parent or guardian signs the petition requesting ju-
risdiction under this subsection and is unable or needs assistance
to care for or provide necessary special treatment or care for the
child;

(5) Who has been placed for care or adoption in violation of
law;

(8) Who is receiving inadequate care during the period of time
a parent is missing, incarcerated, hospitalized or institutionalized;

(9) Who is at least age 12, signs the petition requesting juris-
diction under this subsection and is in need of special treatment or
care which the parent, guardian or legal custodian is unwilling, ne-
glecting, unable or needs assistance to provide;

(10) Whose parent, guardian or legal custodian neglects, re-
fuses or is unable for reasons other than poverty to provide neces-
sary care, food, clothing, medical or dental care or shelter so as to
seriously endanger the physical health of the child;

(10m) Whose parent, guardian or legal custodian is at sub-
stantial risk of neglecting, refusing or being unable for reasons
other than poverty to provide necessary care, food, clothing, med-
ical or dental care or shelter so as to endanger seriously the physi-
cal health of the child, based on reliable and credible information
that the child’s parent, guardian or legal custodian has neglected,
refused or been unable for reasons other than poverty to provide
necessary care, food, clothing, medical or dental care or shelter so
as to endanger seriously the physical health of another child in the
home;

(11) Who is suffering emotional damage for which the parent,
guardian or legal custodian has neglected, refused or been unable
and is neglecting, refusing or unable, for reasons other than pover-
ty, to obtain necessary treatment or to take necessary steps to ame-
liorate the symptoms;

(11m) Who is suffering from an alcohol and other drug abuse
impairment, exhibited to a severe degree, for which the parent,
guardian or legal custodian is neglecting, refusing or unable to
provide treatment; or

(13) Who has not been immunized as required by s. 252.04
and not exempted under s. 252.04 (3).

History:   1977 c. 29, 354; 1979 c. 298, 300, 334; 1985 a. 321; 1987 a. 285, 339,
403; 1993 a. 27, 363, 395, 474; 1995 a. 77, 275; 1997 a. 80; 2001 a. 2.
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NOTE:   1993 Wis. Act 395, which created subs. (3m) and (10m), contains ex-
tensive explanatory notes.

CHIPS proceedings are controlled by the Code of Civil Procedure unless ch. 48
requires a different procedure; summary judgment under s. 802.08 is available in
CHIPS cases.  In Interest of F.Q. 162 Wis. 2d 607, 470 N.W.2d 1 (Ct. App. 1991).

A jury verdict that children are in need of protection or services requires a separate
verdict question for each of the specific jurisdictional grounds alleged.  Interest of
Lauran F. 194 Wis. 2d 283, 533 N.W.2d 812 (1995).

A viable fetus is not a “person” within the definition of a child under s. 48.02 (2).
A court does not have jurisdiction over a fetus under this section.  State ex rel. Angela
M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729 (1997).

A child’s need for protection or services should be determined as of the date the
petition is filed.  Children can be adjudicated in need of protection or services when
divorced parents have joint custody, one parent committed acts proscribed by sub.
(10), and at the time of the hearing the other can provide the necessary care for the
children.  State v. Gregory L.S. 2002 WI App 101, ___ Wis. 2d ___, 643 N.W.2d 890.

48.133 Jurisdiction  over unborn children in need of
protection  or services  and the expectant mothers of
those  unborn children.   The court has exclusive original juris-
diction over an unborn child alleged to be in need of protection or
services which can be ordered by the court whose expectant moth-
er habitually lacks self−control in the use of alcohol beverages,
controlled substances or controlled substance analogs, exhibited
to a severe degree, to the extent that there is a substantial risk that
the physical health of the unborn child, and of the child when born,
will  be seriously affected or endangered unless the expectant
mother receives prompt and adequate treatment for that habitual
lack of self−control.  The court also has exclusive original juris-
diction over the expectant mother of an unborn child described in
this section.

History:   1997 a. 292.

48.135 Referral  of  children and expectant mothers of
unborn  children to proceedings under chapter 51 or 55.
(1) If  a child alleged to be in need of protection or services or a
child expectant mother of an unborn child alleged to be in need of
protection or services is before the court and it appears that the
child or child expectant mother is developmentally disabled, men-
tally ill or drug dependent or suffers from alcoholism, the court
may proceed under ch. 51 or 55.  If an adult expectant mother of
an unborn child alleged to be in need of protection or services is
before the court and it appears that the adult expectant mother is
drug dependent or suffers from alcoholism, the court may proceed
under ch. 51.

(2) Except as provided in ss. 48.19 to 48.21 and s. 48.345 (14),
any voluntary or involuntary admissions, placements or commit-
ments of a child made in or to an inpatient facility, as defined in
s. 51.01 (10), shall be governed by ch. 51 or 55.  Except as pro-
vided in ss. 48.193 to 48.213 and s. 48.347 (6), any voluntary or
involuntary admissions, placements or commitments of an adult
expectant mother of an unborn child made in or to an inpatient fa-
cility, as defined in s. 51.01 (10), shall be governed by ch. 51.

History:   1977 c. 354; 1977 c. 418 s. 928 (55) (c); 1977 c. 428 s. 6; 1979 c. 300;
1987 a. 339; 1995 a. 77; 1997 a. 292.

48.14 Jurisdiction  over  other matters relating to chil -
dren.   The court has exclusive jurisdiction over:

(1) The termination of parental rights to a minor in accordance
with subch. VIII .

(2) The appointment and removal of a guardian of the person
in the following cases:

(a)  For a minor, where parental rights have been terminated un-
der subch. VIII ; or

(b)  The appointment and removal of a guardian of the person
for a child under ss. 48.427, 48.428, 48.43, 48.831, 48.832, 48.839
(4) (a), 48.977 and 48.978 and ch. 880 and for a child found to be
in need of protection or services under s. 48.13 because the child
is without parent or guardian.

(3) The adoption of children.
(5) Proceedings under chs. 51 and 55 which apply to minors

and proceedings under ch. 51 which apply to the adult expectant
mothers of unborn children, if those adult expectant mothers ap-
pear to be drug dependent or to suffer from alcoholism.

(6) Consent to marry under s. 765.02.
(7) Appeals under s. 115.80 (7).
(8) Runaway children, but only as provided under s. 48.227

for the limited purpose described in that section.
(9) Proceedings under s. 146.34 (5).
(10) Proceedings under s. 813.122 or 813.125 in which the re-

spondent is a child.
(11) Granting visitation privileges under s. 880.155.

History:   1975 c. 430; 1977 c. 354, 449; 1979 c. 32 s. 92 (2); 1979 c. 300; 1979
c. 330 ss. 3, 13; 1981 c. 81 ss. 5, 33; 1985 a. 50; 1989 a. 161; 1993 a. 318; 1995 a.
38, 77, 275; 1997 a. 164, 292, 334.

If  two actions between the same parties, on the same subject, to test the same rights
are brought in different courts with concurrent jurisdiction, it is error for the second
court to assume jurisdiction. Interest of Tif fany W. & Myokra W. 192 Wis. 2d 407,
532 N.W.2d 135 (Ct. App. 1995).

48.15 Jurisdiction  of other courts to determine legal
custody.   Nothing contained in ss. 48.13, 48.133 and 48.14 de-
prives other courts of the right to determine the legal custody of
children by habeas corpus or to determine the legal custody or
guardianship of children if the legal custody or guardianship is in-
cidental to the determination of causes pending in the other courts.
But the jurisdiction of the court assigned to exercise jurisdiction
under this chapter and ch. 938 is paramount in all cases involving
children alleged to come within the provisions of ss. 48.13 and
48.14 and unborn children and their expectant mothers alleged to
come within the provisions of ss. 48.133 and 48.14 (5).

History:   1977 c. 449; 1981 c. 289; 1995 a. 77; 1997 a. 292.
Judicial Council Note, 1981: Reference to “writs” of habeas corpus has been re-

moved because that remedy is now available in an ordinary action.  See s. 781.01,
stats., and the note thereto.  [Bill 613−A]

48.16 Jurisdiction  over petitions for waiver of parental
consent  to a minor ’s abortion.   Any circuit court within this
state has jurisdiction over a proceeding under s. 48.375 (7) for
waiver of the parental consent requirement under s. 48.375 (4).

History:   1991 a. 263.

48.185 Venue.   (1) Subject to sub. (2), venue for any proceed-
ing under ss. 48.13, 48.133, 48.135 and 48.14 (1) to (9) may be in
any of the following: the county where the child or the expectant
mother of the unborn child resides or the county where the child
or expectant mother is present.  Venue for proceedings brought un-
der subch. VIII  is as provided in this subsection except where the
child has been placed and is living outside the home of the child’s
parent pursuant to a dispositional order, in which case venue is as
provided in sub. (2).  Venue for a proceeding under s. 48.14 (10)
is as provided in s. 801.50 (5s).

(2) In an action under s. 48.41, venue shall be in the county
where the birth parent or child resides at the time that the petition
is filed.  Venue for any proceeding under s. 48.363, 48.365 or
48.977, or any proceeding under subch. VIII  when the child has
been placed outside the home pursuant to a dispositional order un-
der s. 48.345 or 48.347, shall be in the county where the disposi-
tional order was issued, unless the child’s county of residence has
changed, or the parent of the child or the expectant mother of the
unborn child has resided in a different county of this state for 6
months.  In either case, the court may, upon a motion and for good
cause shown, transfer the case, along with all appropriate records,
to the county of residence of the child, parent or expectant mother.

History:   1977 c. 354; Stats. 1977 s. 48.185; 1979 c. 330; 1989 a. 161; 1993 a. 98,
318, 491; 1995 a. 77, 275; 1997 a. 80, 292.

This section does not authorize change of venue, upon motion of party or upon stip-
ulation of parties, after adjudication but before the first dispositional hearing.  75 Atty.
Gen. 100.

SUBCHAPTER IV

HOLDING A CHILD OR AN EXPECTANT MOTHER IN
CUSTODY

48.19 Taking  a child into custody .  (1) A child may be tak-
en into custody under any of the following:
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(a)  A warrant.
(b)  A capias issued by a judge under s. 48.28.
(c)  An order of the judge if made upon a showing satisfactory

to the judge that the welfare of the child demands that the child be
immediately removed from his or her present custody.  The order
shall specify that the child be held in custody under s. 48.207 (1).

(cm)  An order of the judge if made upon a showing satisfactory
to the judge that the child is an expectant mother, that due to the
child expectant mother’s habitual lack of self−control in the use
of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, there is a substantial
risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered unless the
child expectant mother is taken into custody and that the child ex-
pectant mother is refusing or has refused to accept any alcohol or
other drug abuse services offered to her or is not making or has not
made a good faith effort to participate in any alcohol or other drug
abuse services offered to her.  The order shall specify that the child
expectant mother be held in custody under s. 48.207 (1).

(d)  Circumstances in which a law enforcement officer believes
on reasonable grounds that any of the following conditions exists:

1.  A capias or a warrant for the child’s apprehension has been
issued in this state, or that the child is a fugitive from justice.

2.  A capias or a warrant for the child’s apprehension has been
issued in another state.

4.  The child has run away from his or her parents, guardian
or legal or physical custodian.

5.  The child is suffering from illness or injury or is in immedi-
ate danger from his or her surroundings and removal from those
surroundings is necessary.

7.  The child has violated the conditions of an order under s.
48.21 (4) or the conditions of an order for temporary physical cus-
tody by an intake worker.

8.  The child is an expectant mother and there is a substantial
risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered due to the
child expectant mother’s habitual lack of self−control in the use
of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, unless the child ex-
pectant mother is taken into custody.

(2) When a child is taken into physical custody as provided in
this section, the person taking the child into custody shall immedi-
ately attempt to notify the parent, guardian and legal custodian of
the child by the most practical means.  The person taking the child
into custody shall continue such attempt until the parent, guardian
and legal custodian of the child are notified, or the child is deliv-
ered to an intake worker under s. 48.20 (3), whichever occurs first.
If  the child is delivered to the intake worker before the parent,
guardian and legal custodian are notified, the intake worker, or an-
other person at his or her direction, shall continue the attempt to
notify until the parent, guardian and legal custodian of the child
are notified.

(3) Taking into custody is not an arrest except for the purpose
of determining whether the taking into custody or the obtaining of
any evidence is lawful.

History:   1977 c. 354, 449; 1979 c. 300; 1985 a. 176; 1989 a. 31, 56, 107; 1993
a. 16, 56, 377, 490; 1995 a. 27, 77; 1997 a. 292.

A viable fetus is not a “person” within the definition of a child under s. 48.02 (2).
A court may not order protective custody of a fetus by requiring custody of the moth-
er.  State ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729 (1997).

48.193 Taking  an adult expectant  mother into custody .
(1) An adult expectant mother of an unborn child may be taken
into custody under any of the following:

(a)  A warrant.
(b)  A capias issued by a judge under s. 48.28.
(c)  An order of the judge if made upon a showing satisfactory

to the judge that due to the adult expectant mother’s habitual lack
of self−control in the use of alcohol beverages, controlled sub-

stances or controlled substance analogs, exhibited to a severe de-
gree, there is a substantial risk that the physical health of the un-
born child, and of the child when born, will be seriously affected
or endangered unless the adult expectant mother is taken into cus-
tody and that the adult expectant mother is refusing or has refused
to accept any alcohol or other drug abuse services offered to her
or is not making or has not made a good faith effort to participate
in any alcohol or other drug abuse services offered to her.  The or-
der shall specify that the adult expectant mother be held in custody
under s. 48.207 (1m).

(d)  Circumstances in which a law enforcement officer believes
on reasonable grounds that any of the following conditions exists:

1.  A capias or warrant for the apprehension of the adult expec-
tant mother has been issued in this state or in another state.

2.  There is a substantial risk that the physical health of the un-
born child, and of the child when born, will be seriously affected
or endangered due to the adult expectant mother’s habitual lack of
self−control in the use of alcohol beverages, controlled substances
or controlled substance analogs, exhibited to a severe degree, un-
less the adult expectant mother is taken into custody.

3.  The adult expectant mother has violated the conditions of
an order under s. 48.213 (3) or the conditions of an order for tem-
porary physical custody by an intake worker.

(2) When an adult expectant mother of an unborn child is tak-
en into physical custody as provided in this section, the person tak-
ing the adult expectant mother into custody shall immediately at-
tempt to notify an adult relative or friend of the adult expectant
mother by the most practical means.  The person taking the adult
expectant mother into custody shall continue such attempt until an
adult relative or friend is notified, or the adult expectant mother
is delivered to an intake worker under s. 48.203 (2), whichever oc-
curs first.  If the adult expectant mother is delivered to the intake
worker before an adult relative or friend is notified, the intake
worker, or another person at his or her direction, shall continue the
attempt to notify until an adult relative or friend of the adult expec-
tant mother is notified.

(3) Taking into custody is not an arrest except for the purpose
of determining whether the taking into custody or the obtaining of
any evidence is lawful.

History:   1997 a. 292.

48.195 Taking  a newborn  child into custody .  (1) TAK-
ING CHILD INTO CUSTODY.  In addition to being taken into custody
under s. 48.19, a child whom a law enforcement officer, emergen-
cy medical technician, or hospital staff member reasonably be-
lieves to be 72 hours old or younger may be taken into custody un-
der circumstances in which a parent of the child relinquishes
custody of the child to the law enforcement officer, emergency
medical technician, or hospital staff member and does not express
an intent to return for the child. If a parent who wishes to relin-
quish custody of his or her child under this subsection is unable
to travel to a sheriff’s office, police station, fire station, hospital,
or other place where a law enforcement officer, emergency medi-
cal technician, or hospital staff member is located, the parent may
dial the telephone number “911” or, in an area in which the tele-
phone number “911” is not available, the number for an emergen-
cy medical service provider, and the person receiving the call shall
dispatch a law enforcement officer or emergency medical techni-
cian to meet the parent and take the child into custody.  A law en-
forcement officer, emergency medical technician, or hospital staff
member who takes a child into custody under this subsection shall
take any action necessary to protect the health and safety of the
child, shall, within 24 hours after taking the child into custody, de-
liver the child to the intake worker under s. 48.20, and shall, within
5 days after taking the child into custody, file a birth certificate for
the child under s. 69.14 (3).

(2) ANONYMITY  AND CONFIDENTIALITY.  (a)  Except as provided
in this paragraph, a parent who relinquishes custody of a child un-
der sub. (1) and any person who assists the parent in that relin-
quishment have the right to remain anonymous.  The exercise of
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that right shall not affect the manner in which a law enforcement
officer, emergency medical technician, or hospital staff member
performs his or her duties under this section. No person may in-
duce or coerce or attempt to induce or coerce a parent or person
assisting a parent who wishes to remain anonymous into revealing
his or her identity, unless the person has reasonable cause to sus-
pect that the child has been the victim of abuse or neglect, as de-
fined in s. 48.981 (1) (d), or that the person assisting the parent is
coercing the parent into relinquishing custody of the child.

(b)  A parent who relinquishes custody of a child under sub. (1)
and any person who assists the parent in that relinquishment may
leave the presence of the law enforcement officer, emergency
medical technician, or hospital staff member who took custody of
the child at any time, and no person may follow or pursue the par-
ent or person assisting the parent, unless the person has reasonable
cause to suspect that the child has been the victim of abuse or ne-
glect, as defined in s. 48.981 (1) (d), or that the person assisting
the parent has coerced the parent into relinquishing custody of the
child.

(c)  No officer, employee, or agent of this state or of a political
subdivision of this state may attempt to locate or ascertain the
identity of a parent who relinquishes custody of a child under sub.
(1) or any person who assists the parent in that relinquishment, un-
less the officer, employee, or agent has reasonable cause to sus-
pect that the child has been the victim of abuse or neglect, as de-
fined in s. 48.981 (1) (d), or that the person assisting the parent has
coerced the parent into relinquishing custody of the child.

(d)  Any person who obtains any information relating to the re-
linquishment of a child under sub. (1) shall keep that information
confidential and may not disclose that information, except to the
following persons:

1.  The birth parent of the child, if the birth parent has waived
his or her right under par. (a) to remain anonymous, or the adoptive
parent of the child, if the child is later adopted.

2.  Appropriate staff of the department, county department, or
licensed child welfare agency that is providing services to the
child.

3.  A person authorized to provide or providing intake or dis-
positional services under s. 48.067, 48.069, or 48.10.

4.  An attending physician for purposes of diagnosis and treat-
ment of the child.

5.  The child’s foster parent, treatment foster parent, or other
person having physical custody of the child.

6.  A court conducting proceedings under s. 48.21, proceed-
ings relating to a petition under s. 48.13 (2m) or 48.42, or disposi-
tional proceedings under subch. VI  or VIII  relating to the child, the
county corporation counsel, district attorney, or agency legal
counsel representing the interests of the public in those proceed-
ings, or the guardian ad litem representing the interests of the child
in those proceedings.

7.  A tribal court, or other adjudicative body authorized by an
American Indian tribe or band to perform child welfare functions,
that is exercising jurisdiction over proceedings relating to the
child, an attorney representing the interests of the American In-
dian tribe or band in those proceedings, or an attorney represent-
ing the interests of the child in those proceedings.

(3) INFORMATION FOR PARENT.  (a)  Subject to par. (b), a law en-
forcement officer, emergency medical technician, or hospital staff
member who takes a child into custody under sub. (1) shall make
available to the parent who relinquishes custody of the child the
maternal and child health toll−free telephone number maintained
by the department under 42 USC 705 (a) (5) (E).

(b)  The decision whether to accept the information made avail-
able under par. (a) is entirely voluntary on the part of the parent.
No person may induce or coerce or attempt to induce or coerce any
parent into accepting that information.

(4) IMMUNITY  FROM LIABILITY.   (a)  Any parent who relin-
quishes custody of his or her child under sub. (1) and any person
who assists the parent in that relinquishment are immune from any

civil  or criminal liability for any good faith act or omission in con-
nection with that relinquishment.  The immunity granted under
this paragraph includes immunity for exercising the right to re-
main anonymous under sub. (2) (a), the right to leave at any time
under sub. (2) (b), and the right not to accept any information un-
der sub. (3) (b) and immunity from prosecution under s. 948.20 for
abandonment of a child or under s. 948.21 for neglecting a child.

(b)  Any law enforcement officer, emergency medical techni-
cian, or hospital staff member who takes a child into custody under
sub. (1) is immune from any civil liability to the child’s parents,
or any criminal liability for any good faith act or omission occur-
ring solely in connection with the act of receiving custody of the
child from the child’s parents, but is not immune from any civil or
criminal liability for any act or omission occurring in subsequent-
ly providing care for the child.

(c)  In any civil or criminal proceeding, the good faith of a per-
son specified in par. (a) or (b) is presumed.  This presumption may
be overcome only by clear and convincing evidence.

(5) MEDICAL ASSISTANCE ELIGIBILITY.   A child who is taken into
custody under sub. (1) is presumed to be eligible for medical as-
sistance under s. 49.46 or 49.47.

(6) RULES.  The department shall promulgate rules to imple-
ment this section. In promulgating those rules, the department
shall consider the different circumstances under which a parent
might relinquish custody of a child under sub. (1).  The rules shall
include rules prescribing a means by which a parent who relin-
quishes custody of his or her child under sub. (1) may, until the
granting of an order terminating parental rights, choose to be iden-
tified as the child’s parent.

History:   2001 a. 2.

48.20 Release or delivery of child from custody .  (2)
(ag)  Except as provided in pars. (b) to (d), a person taking a child
into custody shall make every effort to release the child immedi-
ately to the child’s parent, guardian or legal custodian.

(b)  If the child’s parent, guardian or legal custodian is unavail-
able, unwilling or unable to provide supervision for the child, the
person who took the child into custody may release the child to a
responsible adult after counseling or warning the child as may be
appropriate.

(c)  If the child is 15 years of age or older, the person who took
the child into custody may release the child without immediate
adult supervision after counseling or warning the child as may be
appropriate.

(d)  If the child is a runaway, the person who took the child into
custody may release the child to a home authorized under s.
48.227.

(3) If  the child is released under sub. (2) (b) to (d), the person
who took the child into custody shall immediately notify the
child’s parent, guardian and legal custodian of the time and cir-
cumstances of the release and the person, if any, to whom the child
was released.  If the child is not released under sub. (2), the person
who took the child into custody shall arrange in a manner deter-
mined by the court and law enforcement agencies for the child to
be interviewed by the intake worker under s. 48.067 (2), and shall
make a statement in writing with supporting facts of the reasons
why the child was taken into physical custody and shall give any
child 12 years of age or older a copy of the statement in addition
to giving a copy to the intake worker.  When the intake interview
is not done in person, the report may be read to the intake worker.

(4) If  the child is believed to be suffering from a serious physi-
cal condition which requires either prompt diagnosis or prompt
treatment, the person taking the child into physical custody, the in-
take worker or other appropriate person shall deliver the child to
a hospital as defined in s. 50.33 (2) (a) and (c) or physician’s of-
fice.

(4m) If  the child is an expectant mother and if the unborn child
or child expectant mother is believed to be suffering from a serious
physical condition which requires either prompt diagnosis or
prompt treatment, the person taking the child expectant mother
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into physical custody, the intake worker or other appropriate per-
son shall deliver the child expectant mother to a hospital as de-
fined in s. 50.33 (2) (a) and (c) or physician’s office.

(5) If the child is believed to be mentally ill, drug dependent
or developmentally disabled, and exhibits conduct which consti-
tutes a substantial probability of physical harm to the child or to
others, or a very substantial probability of physical impairment or
injury to the child exists due to the impaired judgment of the child,
and the standards of s. 51.15 are met, the person taking the child
into physical custody, the intake worker or other appropriate per-
son shall proceed under s. 51.15.

(6) If  the child is believed to be an intoxicated person who has
threatened, attempted or inflicted physical harm on himself or her-
self or on another and is likely to inflict such physical harm unless
committed, or is incapacitated by alcohol, the person taking the
child into physical custody, the intake worker or other appropriate
person shall proceed under s. 51.45 (11).

(7) (a)  When a child is interviewed by an intake worker, the
intake worker shall inform any child who is alleged to be in need
of protection or services and who is 12 years of age or older of his
or her right to counsel.

(b)  The intake worker shall review the need to hold the child
in custody and shall make every effort to release the child from
custody as provided in par. (c).  The intake worker shall base his
or her decision as to whether to release the child or to continue to
hold the child in custody on the criteria specified in s. 48.205 (1)
and criteria established under s. 48.06 (1) or (2).

(c)  The intake worker may release the child:
1.  To a parent, guardian or legal custodian, or, if the parent,

guardian or legal custodian is unavailable, unwilling or unable to
provide supervision for the child, release the child to a responsible
adult, counseling or warning the child as may be appropriate, or,
if  a child is 15 years of age or older, release the child without im-
mediate adult supervision, counseling or warning the child as may
be appropriate; or

2.  In the case of a runaway child, to a home authorized under
s. 48.227.

(d)  If the child is released from custody, the intake worker shall
immediately notify the child’s parent, guardian and legal custo-
dian of the time and circumstances of the release and the person,
if  any, to whom the child was released.

(8) If  a child is held in custody, the intake worker shall notify
the child’s parent, guardian and legal custodian of the reasons for
holding the child in custody and of the child’s whereabouts unless
there is reason to believe that notice would present imminent dan-
ger to the child.  The parent, guardian and legal custodian shall
also be notified of the time and place of the detention hearing re-
quired under s. 48.21, the nature and possible consequences of
that hearing, and the right to present and cross−examine witnesses
at the hearing.  If the parent, guardian or legal custodian is not im-
mediately available, the intake worker or another person desig-
nated by the court shall provide notice as soon as possible.  When
the child is 12 years of age or older, the child shall receive the same
notice about the detention hearing as the parent, guardian or legal
custodian.  The intake worker shall notify both the child and the
child’s parent, guardian or legal custodian. When the child is an
expectant mother who has been taken into custody under s. 48.19
(1) (cm) or (d) 8., the unborn child, through the unborn child’s
guardian ad litem, shall receive the same notice about the where-
abouts of the child expectant mother, about the reasons for holding
the child expectant mother in custody and about the detention
hearing as the child expectant mother and her parent, guardian or
legal custodian.  The intake worker shall notify the child expectant
mother, her parent, guardian or legal custodian and the unborn
child, by the unborn child’s guardian ad litem.

History:   1977 c. 354, 449; 1979 c. 300; 1983 a. 189 s. 329 (5); 1993 a. 16, 56, 98,
385; 1995 a. 27, 77; 1997 a. 292.

48.203 Release or delivery of  adult expectant mother
from  custody .  (1) A person taking an adult expectant mother
of an unborn child into custody shall make every effort to release
the adult expectant mother to an adult relative or friend of the adult
expectant mother after counseling or warning the adult expectant
mother as may be appropriate or, if an adult relative or friend is
unavailable, unwilling or unable to accept the release of the adult
expectant mother, the person taking the adult expectant mother
into custody may release the adult expectant mother under the
adult expectant mother’s own supervision after counseling or
warning the adult expectant mother as may be appropriate.

(2) If  the adult expectant mother is not released under sub. (1),
the person who took the adult expectant mother into custody shall
arrange in a manner determined by the court and law enforcement
agencies for the adult expectant mother to be interviewed by the
intake worker under s. 48.067 (2), and shall make a statement in
writing with supporting facts of the reasons why the adult expec-
tant mother was taken into physical custody and shall give the
adult expectant mother a copy of the statement in addition to giv-
ing a copy to the intake worker.  When the intake interview is not
done in person, the report may be read to the intake worker.

(3) If  the unborn child or adult expectant mother is believed
to be suffering from a serious physical condition which requires
either prompt diagnosis or prompt treatment, the person taking the
adult expectant mother into physical custody, the intake worker or
other appropriate person shall deliver the adult expectant mother
to a hospital, as defined in s. 50.33 (2) (a) and (c), or physician’s
office.

(4) If  the adult expectant mother is believed to be mentally ill,
drug dependent or developmentally disabled, and exhibits con-
duct which constitutes a substantial probability of physical harm
to herself or others, or a substantial probability of physical impair-
ment or injury to the adult expectant mother exists due to the im-
paired judgment of the adult expectant mother, and the standards
of s. 51.15 are met, the person taking the adult expectant mother
into physical custody, the intake worker or other appropriate per-
son shall proceed under s. 51.15.

(5) If  the adult expectant mother is believed to be an intoxi-
cated person who has threatened, attempted or inflicted physical
harm on herself or on another and is likely to inflict such physical
harm unless committed, or is incapacitated by alcohol, the person
taking the adult expectant mother into physical custody, the intake
worker or other appropriate person shall proceed under s. 51.45
(11).

(6) (a)  When an adult expectant mother is interviewed by an
intake worker, the intake worker shall inform the adult expectant
mother of her right to counsel.

(b)  The intake worker shall review the need to hold the adult
expectant mother in custody and shall make every effort to release
the adult expectant mother from custody as provided in par. (c).
The intake worker shall base his or her decision as to whether to
release the adult expectant mother or to continue to hold the adult
expectant mother in custody on the criteria specified in s. 48.205
(1m) and criteria established under s. 48.06 (1) or (2).

(c)  The intake worker may release the adult expectant mother
to an adult relative or friend of the adult expectant mother after
counseling or warning the adult expectant mother as may be ap-
propriate or, if an adult relative or friend is unavailable, unwilling
or unable to accept the release of the adult expectant mother, the
intake worker may release the adult expectant mother under the
adult expectant mother’s own supervision after counseling or
warning the adult expectant mother as may be appropriate.

(7) If  an adult expectant mother is held in custody, the intake
worker shall notify the adult expectant mother and the unborn
child, through the unborn child’s guardian ad litem, of the reasons
for holding the adult expectant mother in custody, the time and
place of the detention hearing required under s. 48.213, the nature

https://docs.legis.wisconsin.gov/document/statutes/2001/50.33(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/50.33(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.20(7)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.205(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.06(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.06(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.227
https://docs.legis.wisconsin.gov/document/statutes/2001/48.21
https://docs.legis.wisconsin.gov/document/statutes/2001/48.19(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.19(1)(cm)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.19(1)(d)8.
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/300
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/56
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/385
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/statutes/2001/48.203(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.067(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/50.33(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/50.33(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15
https://docs.legis.wisconsin.gov/document/statutes/2001/51.15
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/51.45(11)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.203(6)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.205(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.205(1m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.06(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.06(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.213


CHILDREN’S CODE  48.20713 Updated 01−02 Wis. Stats. Database

Wisconsin Statutes Archive.

and possible consequences of that hearing, and the right to present
and cross−examine witnesses at the hearing.

History:   1997 a. 292.

48.205 Criteria for holding a child or expectant mother
in  physical custody .  (1) A child may be held under s. 48.207
(1), 48.208 or 48.209 if the intake worker determines that there is
probable cause to believe the child is within the jurisdiction of the
court and:

(a)  Probable cause exists to believe that if the child is not held
he or she will cause injury to himself or herself or be subject to in-
jury by others.

(am)  Probable cause exists to believe that if the child is not held
he or she will be subject to injury by others, based on a determina-
tion under par. (a) or a finding under s. 48.21 (4) that if another
child in the home is not held that child will be subject to injury by
others.

(b)  Probable cause exists to believe that the parent, guardian
or legal custodian of the child or other responsible adult is neglect-
ing, refusing, unable or unavailable to provide adequate supervi-
sion and care and that services to ensure the child’s safety and
well−being are not available or would be inadequate.

(bm)  Probable cause exists to believe that the child meets the
criteria specified in par. (b), based on a determination under par.
(b) or a finding under s. 48.21 (4) that another child in the home
meets those criteria.

(c)  Probable cause exists to believe that the child will run away
or be taken away so as to be unavailable for proceedings of the
court or its officers.

(d)  Probable cause exists to believe that the child is an expec-
tant mother, that if the child expectant mother is not held, there is
a substantial risk that the physical health of the unborn child, and
of the child when born, will be seriously affected or endangered
by the child expectant mother’s habitual lack of self−control in the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, and that the child ex-
pectant mother is refusing or has refused to accept any alcohol or
other drug abuse services offered to her or is not making or has not
made a good faith effort to participate in any alcohol or other drug
abuse services offered to her.

(1m) An adult expectant mother of an unborn child may be
held under s. 48.207 (1m) if the intake worker determines that
there is probable cause to believe that the adult expectant mother
is within the jurisdiction of the court, to believe that if the adult
expectant mother is not held, there is a substantial risk that the
physical health of the unborn child, and of the child when born,
will  be seriously affected or endangered by the adult expectant
mother’s habitual lack of self−control in the use of alcohol bever-
ages, controlled substances or controlled substance analogs, ex-
hibited to a severe degree, and to believe that the adult expectant
mother is refusing or has refused to accept any alcohol or other
drug abuse services offered to her or is not making or has not made
a good faith effort to participate in any alcohol or other drug abuse
services offered to her.

(2) The criteria for holding a child or the expectant mother of
an unborn child in custody specified in this section shall govern
the decision of all persons responsible for determining whether
the action is appropriate.

History:   1977 c. 354; 1979 c. 300; 1983 a. 399; 1989 a. 31, 107; 1993 a. 16, 377,
395; 1995 a. 27, 77, 275; 1997 a. 292; 1999 a. 83.

NOTE:   1993 Wis. Act 395, which creates subs. (1) (am) and (bm), contains
extensive explanatory notes.

48.207 Places  where a child or expectant mother may
be held in nonsecure custody .  (1) A child held in physical
custody under s. 48.205 (1) may be held in any of the following
places:

(a)  The home of a parent or guardian, except that a child may
not be held in the home of a parent or guardian if the parent or
guardian has been convicted under s. 940.01 of the first−degree in-
tentional homicide, or under s. 940.05 of the 2nd−degree inten-

tional homicide, of a parent of the child, and the conviction has not
been reversed, set aside or vacated, unless the person making the
custody decision determines by clear and convincing evidence
that the placement would be in the best interests of the child.  The
person making the custody decision shall consider the wishes of
the child in making that determination.

(b)  The home of a relative, except that a child may not be held
in the home of a relative if the relative has been convicted under
s. 940.01 of the first−degree intentional homicide, or under s.
940.05 of the 2nd−degree intentional homicide, of a parent of the
child, and the conviction has not been reversed, set aside or va-
cated, unless the person making the custody decision determines
by clear and convincing evidence that the placement would be in
the best interests of the child.  The person making the custody de-
cision shall consider the wishes of the child in making that deter-
mination.

(c)  A licensed foster home or a licensed treatment foster home
provided the placement does not violate the conditions of the li-
cense.

(cm)  A licensed group home provided that the placement does
not violate the conditions of the license.

(d)  A nonsecure facility operated by a licensed child welfare
agency.

(e)  A licensed private or public shelter care facility.
(f)  The home of a person not a relative, if the placement does

not exceed 30 days, though the placement may be extended for an
additional 30 days for cause by the court, and if the person has not
had a foster home or treatment foster home license refused, re-
voked or suspended within the last 2 years.

(g)  A hospital as defined in s. 50.33 (2) (a) and (c) or physi-
cian’s office if the child is held under s. 48.20 (4) or (4m).

(h)  A place listed in s. 51.15 (2) if the child is held under s.
48.20 (5).

(i)  An approved public treatment facility for emergency treat-
ment if the child is held under s. 48.20 (6).

(k)  A facility under s. 48.58.
(1m) An adult expectant mother of an unborn child held in

physical custody under s. 48.205 (1m) may be held in any of the
following places:

(a)  The home of an adult relative or friend of the adult expec-
tant mother.

(b)  A licensed community−based residential facility, as de-
fined in s. 50.01 (1g), if the placement does not violate the condi-
tions of the license.

(c)  A hospital, as defined in s. 50.33 (2) (a) and (c), or a physi-
cian’s office if the adult expectant mother is held under s. 48.203
(3).

(d)  A place listed in s. 51.15 (2) if the adult expectant mother
is held under s. 48.203 (4).

(e)  An approved public treatment facility for emergency treat-
ment if the adult expectant mother is held under s. 48.203 (5).

(2) (a)  If a facility listed in sub. (1) (b) to (k) is used to hold
a child in custody, or if supervisory services of a home detention
program are provided to a child held under sub. (1) (a), the autho-
rized rate of the facility for the care of the child or the authorized
rate for those supervisory services shall be paid by the county in
a county having a population of less than 500,000 or by the depart-
ment in a county having a population of 500,000 or more.  If no
authorized rate has been established, a reasonable sum to be fixed
by the court shall be paid by the county in a county having a popu-
lation of less than 500,000 or by the department in a county having
a population of 500,000 or more for the supervision or care of the
child.

(b)  If a facility listed in sub. (1m) (b) to (e) is used to hold an
expectant mother of an unborn child in custody, or if supervisory
services of a home detention program are provided to an expectant
mother held under sub. (1m) (a), the authorized rate of the facility
for the care of the expectant mother or the authorized rate for those
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supervisory services shall be paid by the county in a county having
a population of less than 500,000 or by the department in a county
having a population of 500,000 or more.  If no authorized rate has
been established, a reasonable sum to be fixed by the court shall
be paid by the county in a county having a population of less than
500,000 or by the department in a county having a population of
500,000 or more for the supervision or care of the expectant moth-
er.

(3) A child taken into custody under s. 48.981 may be held in
a hospital, foster home, treatment foster home, relative’s home or
other appropriate medical or child welfare facility which is not
used primarily for the detention of delinquent children.

History:   1977 c. 354, 355, 447; 1979 c. 300; 1983 a. 172; 1983 a. 189 s. 329 (5);
1985 a. 332; 1993 a. 446; 1997 a. 27, 292; 1999 a. 9.

48.208 Criteria  for holding a child in a secure detention
facility.   A child may be held in a secure detention facility if the
intake worker determines that one of the following conditions ap-
plies:

(3) The child consents in writing to being held in order to pro-
tect him or her from an imminent physical threat from another and
such secure custody is ordered by the judge in a protective order.

(4) Probable cause exists to believe that the child, having been
placed in nonsecure custody by an intake worker under s. 48.207
(1) or by the judge or a circuit court commissioner under s. 48.21
(4), has run away or committed a delinquent act and no other suit-
able alternative exists.

History:   1977 c. 354; 1979 c. 300; 1985 a. 176; 1993 a. 16, 377, 385, 491; 1995
a. 27, 77; 1997 a. 292; 2001 a. 61.

Courts may hold juveniles in contempt of court, but only under the criteria under
s. 48.205 and this section.  70 Atty. Gen. 98.

48.209 Criteria  for holding a child in a county jail.   Sub-
ject to the provisions of s. 48.208, a county jail may be used as a
secure detention facility if the criteria under either sub. (1) or (2)
are met:

(1) There is no other secure detention facility approved by the
department of corrections or a county which is available and:

(a)  The jail meets the standards for secure detention facilities
established by the department of corrections;

(b)  The child is held in a room separated and removed from in-
carcerated adults;

(c)  The child is not held in a cell designed for the administra-
tive or disciplinary segregation of adults;

(d)  Adequate supervision is provided; and
(e)  The judge reviews the status of the child every 3 days.
(2) The child presents a substantial risk of physical harm to

other persons in the secure detention facility, as evidenced by pre-
vious acts or attempts, which can only be avoided by transfer to
the jail.  The provisions of sub. (1) (a) to (e) shall be met.  The child
shall be given a hearing and transferred only upon order of the
judge.

History:   1977 c. 354; 1989 a. 31; 1993 a. 98; 1995 a. 77.
Cross Reference:  See also s. DOC 346.01, Wis. adm. code.

48.21 Hearing  for child  in custody .  (1) HEARING; WHEN
HELD.  (a)  If a child who has been taken into custody is not released
under s. 48.20, a hearing to determine whether the child shall con-
tinue to be held in custody under the criteria of ss. 48.205 to 48.209
shall be conducted by the judge or a circuit court commissioner
within 48 hours of the time the decision to hold the child was
made, excluding Saturdays, Sundays, and legal holidays.  By the
time of the hearing a petition under s. 48.25 shall be filed, except
that no petition need be filed where a child is taken into custody
under s. 48.19 (1) (b) or (d) 2. or 7. or where the child is a runaway
from another state, in which case a written statement of the rea-
sons for holding a child in custody shall be substituted if the peti-
tion is not filed.  If no hearing has been held within 48 hours, ex-
cluding Saturdays, Sundays, and legal holidays, or if no petition
or statement has been filed at the time of the hearing, the child
shall be released except as provided in par. (b).  A parent not pres-

ent at the hearing shall be granted a rehearing upon request for
good cause shown.

(b)  If no petition has been filed by the time of the hearing, a
child may be held in custody with approval of the judge or circuit
court commissioner for an additional 72 hours from the time of the
hearing, excluding Saturdays, Sundays and legal holidays, only if,
as a result of the facts brought forth at the hearing, the judge or cir-
cuit court commissioner determines that probable cause exists to
believe that the child is an imminent danger to himself or herself
or to others, that probable cause exists to believe that the parent,
guardian or legal custodian of the child or other responsible adult
is neglecting, refusing, unable or unavailable to provide adequate
supervision and care or, if the child is an expectant mother who
was taken into custody under s. 48.19 (1) (cm) or (d) 8., that prob-
able cause exists to believe that there is a substantial risk that if the
child expectant mother is not held, the physical health of the un-
born child, and of the child when born, will be seriously affected
or endangered by the child expectant mother’s habitual lack of
self−control in the use of alcohol beverages, controlled substances
or controlled substance analogs, exhibited to a severe degree, and
to believe that the child expectant mother is refusing or has refused
to accept any alcohol or other drug abuse services offered to her
or is not making or has not made a good faith effort to participate
in any alcohol or other drug abuse services offered to her.  The ex-
tension may be granted only once for any petition.  In the event of
failure to file a petition within the extension period provided for
in this paragraph, the judge or circuit court commissioner shall or-
der the child’s immediate release from custody.

(3) PROCEEDINGS CONCERNING CHILDREN IN NEED OF PROTEC-
TION OR SERVICES AND UNBORN CHILDREN IN NEED OF PROTECTION
OR SERVICES AND THEIR CHILD EXPECTANT MOTHERS.  (ag)  Proceed-
ings concerning a child who comes within the jurisdiction of the
court under s. 48.13 or an unborn child and a child expectant moth-
er of the unborn child who come within the jurisdiction of the
court under s. 48.133 shall be conducted according to this subsec-
tion.

(am)  The parent, guardian, or legal custodian may waive his
or her right to participate in the hearing under this section. After
any waiver, a rehearing shall be granted at the request of the par-
ent, guardian, legal custodian, or any other interested party for
good cause shown.

(b)  If present at the hearing, a copy of the petition shall be given
to the parent, guardian or legal custodian, and to the child if he or
she is 12 years of age or older, before the hearing begins.  If the
child is an expectant mother who has been taken into custody un-
der s. 48.19 (1) (cm) or (d) 8., a copy of the petition shall also be
given to the unborn child, through the unborn child’s guardian ad
litem, before the hearing begins.  Prior notice of the hearing shall
be given to the child’s parent, guardian and legal custodian, to the
child if he or she is 12 years of age or older and, if the child is an
expectant mother who has been taken into custody under s. 48.19
(1) (cm) or (d) 8., to the unborn child, through the unborn child’s
guardian ad litem, in accordance with s. 48.20 (8).

(d)  Prior to the commencement of the hearing, the parent,
guardian or legal custodian shall be informed by the court of the
allegations that have been made or may be made, the nature and
possible consequences of this hearing as compared to possible fu-
ture hearings, the right to confront and cross−examine witnesses
and the right to present witnesses.

(e)  If the parent, guardian or legal custodian or the child is not
represented by counsel at the hearing and the child is continued in
custody as a result of the hearing, the parent, guardian, legal custo-
dian or child may request through counsel subsequently appointed
or retained or through a guardian ad litem that the order to hold the
child in custody be reheard.  If the request is made, a rehearing
shall take place as soon as possible.  Any order to hold the child
in custody shall be subject to rehearing for good cause, whether
or not counsel was present.

(3m) PARENTAL NOTICE REQUIRED.  If the child has been taken
into custody because he or she committed an act which resulted
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in personal injury or damage to or loss of the property of another,
the court, prior to the commencement of any hearing under this
section, shall attempt to notify the child’s parents of the possibility
of disclosure of the identity of the child and the parents, of the
child’s police records and of the outcome of proceedings against
the child for use in civil actions for damages against the child or
the parents and of the parents’ potential liability for acts of their
children.  If the court is unable to provide the notice before com-
mencement of the hearing, it shall provide the child’s parents with
the specified information in writing as soon as possible after the
hearing.

(4) CONTINUATION OF CUSTODY.  If the judge or circuit court
commissioner finds that the child should be continued in custody
under the criteria of s. 48.205, he or she shall enter one of the fol-
lowing orders:

(a)  Place the child with a parent, guardian, legal custodian or
other responsible person and may impose reasonable restrictions
on the child’s travel, association with other persons or places of
abode during the period of placement, including a condition re-
quiring the child to return to other custody as requested; or subject
the child to the supervision of an agency agreeing to supervise the
child. Reasonable restrictions may be placed upon the conduct of
the parent, guardian, legal custodian or other responsible person
which may be necessary to ensure the safety of the child.

(b)  Order the child held in an appropriate manner under s.
48.207, 48.208 or 48.209.

(5) ORDERS IN WRITING.  (a)  All orders to hold in custody shall
be in writing, listing the reasons and criteria forming the basis for
the decision.

(b)  An order relating to a child held in custody outside of his
or her home shall also include all of the following:

1.  A finding that continued placement of the child in his or her
home would be contrary to the welfare of the child.  Unless the
judge or circuit court commissioner finds that any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, the order
shall in addition include a finding as to whether the person who
took the child into custody and the intake worker have made rea-
sonable efforts to prevent the removal of the child from the home,
while assuring that the child’s health and safety are the paramount
concerns, and a finding as to whether the person who took the
child into custody and the intake worker have made reasonable ef-
forts to make it possible for the child to return safely home or, if
for good cause shown sufficient information is not available for
the judge or circuit court commissioner to make a finding as to
whether those reasonable efforts were made to prevent the remov-
al of the child from the home, a finding as to whether those reason-
able efforts were made to make it possible for the child to return
safely home and an order for the county department, department,
in a county having a population of 500,000 or more, or agency pri-
marily responsible for providing services to the child under the
custody order to file with the court sufficient information for the
judge or circuit court commissioner to make a finding as to wheth-
er those reasonable efforts were made to prevent the removal of
the child from the home by no later than 5 days after the date of
the order.

2.  If the child is held in custody outside the home in a place-
ment recommended by the intake worker, a statement that the
court approves the placement recommended by the intake worker
or, if the child is placed outside the home in a placement other than
a placement recommended by the intake worker, a statement that
the court has given bona fide consideration to the recommenda-
tions made by the intake worker and all parties relating to the
placement of the child.

3.  If the judge or circuit court commissioner finds that any of
the circumstances specified in s. 48.355 (2d) (b) 1. to 5. applies
with respect to a parent, a determination that the county depart-
ment, department, in a county having a population of 500,000 or
more, or agency primarily responsible for providing services un-
der the custody order is not required to make reasonable efforts

with respect to the parent to make it possible for the child to return
safely to his or her home.

(c)  The judge or circuit court commissioner shall make the
findings specified in par. (b) 1. and 3. on a case−by−case basis
based on circumstances specific to the child and shall document
or reference the specific information on which those findings are
based in the custody order.  A custody order that merely references
par. (b) 1. or 3. without documenting or referencing that specific
information in the custody order or an amended custody order that
retroactively corrects an earlier custody order that does not com-
ply with this paragraph is not sufficient to comply with this para-
graph.

(d)  1.  If the judge or circuit court commissioner finds that any
of the circumstances specified in s. 48.355 (2d) (b) 1. to 5. applies
with respect to a parent, the judge or circuit court commissioner
shall hold a hearing within 30 days after the date of that finding
to determine the permanency plan for the child.  If a hearing is held
under this subdivision, the agency responsible for preparing the
permanency plan shall file the permanency plan with the court not
less than 5 days before the date of the hearing.

2.  If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3.  The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of re-
ceiving that notice and opportunity to be heard.

(6) AMENDMENT OF ORDER.  An order placing a child under
sub. (4) (a) on conditions specified in this section may at any time
be amended, with notice, so as to place the child in another form
of custody for failure to conform to the conditions originally im-
posed.  A child may be transferred to secure custody if he or she
meets the criteria of s. 48.208.

(7) INFORMAL DISPOSITION.  If the judge or circuit court com-
missioner determines that the best interests of the child and the
public are served or, in the case of a child expectant mother who
has been taken into custody under s. 48.19 (1) (cm) or (d) 8., that
the best interests of the unborn child and the public are served, he
or she may enter a consent decree under s. 48.32 or order the peti-
tion dismissed and refer the matter to the intake worker for infor-
mal disposition in accordance with s. 48.245.

History:   1977 c. 354, 447; 1979 c. 300; 1983 a. 399; 1985 a. 311; 1993 a. 98; 1995
a. 27, 77, 275; 1997 a. 35, 237, 292; 2001 a. 16, 61, 109.

The period under sub. (1) (a) runs from the time the intake worker decides to hold
the child. Curtis W. v. State, 192 Wis. 2d 719, 531 N.W.2d 633 (Ct. App. 1995).

48.213 Hearing  for adult expectant mother in  custody .
(1) HEARING; WHEN HELD.  (a)  If an adult expectant mother of an
unborn child who has been taken into custody is not released un-
der s. 48.203, a hearing to determine whether the adult expectant
mother shall continue to be held in custody under the criteria of s.
48.205 (1m) shall be conducted by the judge or a circuit court
commissioner within 48 hours after the time that the decision to
hold the adult expectant mother was made, excluding Saturdays,
Sundays and legal holidays.  By the time of the hearing a petition
under s. 48.25 shall be filed, except that no petition need be filed
when an adult expectant mother is taken into custody under s.
48.193 (1) (b) or (d) 1. or 3., in which case a written statement of
the reasons for holding the adult expectant mother in custody shall
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be substituted if the petition is not filed.  If no hearing has been
held within those 48 hours, excluding Saturdays, Sundays and le-
gal holidays, or if no petition or statement has been filed at the time
of the hearing, the adult expectant mother shall be released except
as provided in par. (b).

(b)  If no petition has been filed by the time of the hearing, an
adult expectant mother of an unborn child may be held in custody
with the approval of the judge or circuit court commissioner for
an additional 72 hours after the time of the hearing, excluding Sat-
urdays, Sundays and legal holidays, only if, as a result of the facts
brought forth at the hearing, the judge or circuit court commis-
sioner determines that probable cause exists to believe that there
is a substantial risk that if the adult expectant mother is not held,
the physical health of the unborn child, and of the child when born,
will  be seriously affected or endangered by the adult expectant
mother’s habitual lack of self−control in the use of alcohol bever-
ages, controlled substances or controlled substance analogs, ex-
hibited to a severe degree, and to believe that the adult expectant
mother is refusing or has refused to accept any alcohol or other
drug abuse services offered to her or is not making or has not made
a good faith effort to participate in any alcohol or other drug abuse
services offered to her.  The extension may be granted only once
for any petition.  In the event of failure to file a petition within the
extension period provided for in this paragraph, the judge or cir-
cuit court commissioner shall order the adult expectant mother’s
immediate release from custody.

(2) PROCEEDINGS CONCERNING UNBORN CHILDREN IN NEED OF

PROTECTION OR SERVICES AND THEIR ADULT EXPECTANT MOTHERS.

(a)  Proceedings concerning an unborn child and an adult expec-
tant mother of the unborn child who come within the jurisdiction
of the court under s. 48.133 shall be conducted according to this
subsection.

(b)  The adult expectant mother may waive the hearing under
this section.  After any waiver, a hearing shall be granted at the re-
quest of any interested party.

(c)  A copy of the petition shall be given to the adult expectant
mother, and to the unborn child, through the unborn child’s guard-
ian ad litem, before the hearing begins.  Prior notice of the hearing
shall be given to the adult expectant mother and unborn child in
accordance with s. 48.203 (7).

(d)  Prior to the commencement of the hearing, the adult expec-
tant mother and the unborn child, through the unborn child’s
guardian ad litem, shall be informed by the court of the allegations
that have been made or may be made, the nature and possible con-
sequences of this hearing as compared to possible future hearings,
the right to confront and cross−examine witnesses and the right to
present witnesses.

(e)  If the adult expectant mother is not represented by counsel
at the hearing and the adult expectant mother is continued in custo-
dy as a result of the hearing, the adult expectant mother may re-
quest through counsel subsequently appointed or retained or
through a guardian ad litem that the order to hold the adult expec-
tant mother in custody be reheard.  If the request is made, a rehear-
ing shall take place as soon as possible.  Any order to hold the adult
expectant mother in custody shall be subject to rehearing for good
cause, whether or not counsel was present.

(3) CONTINUATION OF CUSTODY.  If the judge or circuit court
commissioner finds that the adult expectant mother should be con-
tinued in custody under the criteria of s. 48.205 (1m), the judge or
circuit court commissioner shall enter one of the following orders:

(a)  Release the adult expectant mother and impose reasonable
restrictions on the adult expectant mother’s travel, association
with other persons or places of abode during the period of the or-
der, including a condition requiring the adult expectant mother to
return to other custody as requested; or subject the adult expectant
mother to the supervision of an agency agreeing to supervise the
adult expectant mother.  Reasonable restrictions may be placed
upon the conduct of the adult expectant mother which may be nec-

essary to ensure the safety of the unborn child and of the child
when born.

(b)  Order the adult expectant mother to be held in an appropri-
ate manner under s. 48.207 (1m).

(4) ORDERS IN WRITING.  All orders to hold an adult expectant
mother of an unborn child in custody shall be in writing, listing the
reasons and criteria forming the basis for the decision.

(5) AMENDMENT OF ORDER.  An order under sub. (3) (a) impos-
ing restrictions on an adult expectant mother of an unborn child
may at any time be amended, with notice, so as to place the adult
expectant mother in another form of custody for failure of the
adult expectant mother to conform to the conditions originally im-
posed.

(6) INFORMAL DISPOSITION.  If the judge or circuit court com-
missioner determines that the best interests of the unborn child
and the public are served, the judge or circuit court commissioner
may enter a consent decree under s. 48.32 or order the petition dis-
missed and refer the matter to the intake worker for informal dis-
position in accordance with s. 48.245.

History:   1997 a. 292; 2001 a. 61.

48.215 Mother−young  child care program.   Sections
48.19 to 48.21 do not apply to children participating in the moth-
er−young child care program under s. 301.049.

History:   1991 a. 39.

48.227 Runaway  homes.   (1) Nothing contained in this sec-
tion prohibits a home licensed under s. 48.48 or 48.75 from pro-
viding housing and services to a runaway child with the consent
of the child and the consent of the child’s parent, guardian or legal
custodian, under the supervision of a county department, a child
welfare agency or the department.  When the parent, guardian or
legal custodian and the child both consent to the provision of these
services and the child has not been taken into custody, no hearing
as described in this section is required.

(2) Any person who operates a home under sub. (1) and li-
censed under s. 48.48 or 48.75, when engaged in sheltering a run-
away child without the consent of the child’s parent, guardian or
legal custodian, shall notify the intake worker of the presence of
the child in the home within 12 hours.  The intake worker shall
notify the parent, guardian and legal custodian as soon as possible
of the child’s presence in that home. A hearing shall be held under
sub. (4).  The child shall not be removed from the home except
with the approval of the court under sub. (4).  This subsection does
not prohibit the parent, guardian or legal custodian from confer-
ring with the child or the person operating the home.

(3) For runaway children who have been taken into custody
and then released, the judge may, with the agreement of the per-
sons operating the homes, designate homes licensed under ss.
48.48 and 48.75 as places for the temporary care and housing of
such children.  If the parent, guardian or legal custodian refuses
to consent, the person taking the child into custody or the intake
worker may release the child to one of the homes designated under
this section; however, a hearing shall be held under sub. (4).  The
child shall not be removed from the home except with the approval
of the court under sub. (4).  This subsection does not prohibit the
parent, guardian, or legal custodian from conferring with the child
or the person operating the home.

(4) (a)  If the child’s parent, guardian or legal custodian does
not consent to the temporary care and housing of the child at the
runaway home as provided under sub. (2) or (3), a hearing shall
be held on the issue by the judge or a circuit court commissioner
within 24 hours of the time that the child entered the runaway
home, excluding Saturdays, Sundays and legal holidays.  The in-
take worker shall notify the child and the child’s parent, guardian
or legal custodian of the time, place and purpose of the hearing.

(b)  If, in addition to jurisdiction under par. (c), the court has
jurisdiction over the child under ss. 48.13 to 48.14, excluding s.
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48.14 (8), or under ss. 938.12 to 938.14, a hearing may be held un-
der s. 48.21 or 938.21.

(c)  For the purposes of this section, the court has jurisdiction
over a runaway child only to the extent that it may hold the hear-
ings and make the orders provided in this section.

(d)  At the hearing, the child, the child’s parent, guardian or le-
gal custodian and a representative of the runaway home may pres-
ent evidence, cross−examine and confront witnesses and be repre-
sented by counsel or guardian ad litem.

(e)  At the conclusion of the hearing, the court may order:
1.  That the child be released to his or her parent, guardian or

legal custodian; or
2.  That, with the consent of the child and the runaway home,

the child remain in the care of the runaway home for a period of
not more than 20 days.  Without further proceedings, the child
shall be released whenever the child indicates, either by statement
or conduct, that he or she wishes to leave the home or whenever
the runaway home withdraws its consent.  During this time period
not to exceed 20 days ordered by the court, the child’s parent,
guardian or legal custodian may not remove the child from the
home but may confer with the child or with the person operating
the home.  If, at the conclusion of the time period ordered by the
court the child has not left the home, and no petition concerning
the child has been filed under s.  48.13, 48.133, 938.12 or 938.13,
the child shall be released from the home.  If a petition concerning
the child has been filed under s. 48.13, 48.133, 938.12 or 938.13,
the child may be held in temporary physical custody under ss.
48.20 to 48.21 or 938.20 to 938.21.

(5) No person operating an approved or licensed home in
compliance with this section is subject to civil or criminal liability
by virtue of false imprisonment.

History:   1977 c. 354; 1979 c. 300; 1985 a. 176; 1995 a. 77; 1997 a. 292; 2001 a.
61.

48.23 Right  to counsel.   (1g) DEFINITION.  In this section,
“counsel” means an attorney acting as adversary counsel who
shall advance and protect the legal rights of the party represented,
and who may not act as guardian ad litem or court−appointed spe-
cial advocate for any party in the same proceeding.

(1m) RIGHT OF CHILDREN TO LEGAL REPRESENTATION.  Children
subject to proceedings under this chapter shall be afforded legal
representation as follows:

(a)  Any child held in a secure detention facility shall be repre-
sented by counsel at all stages of the proceedings, but a child 15
years of age or older may waive counsel if the court is satisfied that
the waiver is knowingly and voluntarily made and the court ac-
cepts the waiver.

(b)  1.  If a child is alleged to be in need of protection or services
under s. 48.13, the child may be represented by counsel at the dis-
cretion of the court.  Except as provided in subd. 2., a child 15
years of age or older may waive counsel if the court is satisfied
such waiver is knowingly and voluntarily made and the court ac-
cepts the waiver.

2.  If the petition is contested, the court may not place the child
outside his or her home unless the child is represented by counsel
at the fact−finding hearing and subsequent proceedings.  If the
petition is not contested, the court may not place the child outside
his or her home unless the child is represented by counsel at the
hearing at which the placement is made. For a child under 12 years
of age, the judge may appoint a guardian ad litem instead of coun-
sel.

(c)  Any child subject to the jurisdiction of the court under s.
48.14 (5) shall be represented by counsel.  No waiver of counsel
may be accepted by the court.

(cm)  Any minor who is subject to the jurisdiction of the circuit
court under s. 48.16 and who is required to appear in court shall
be represented by counsel.

(2) RIGHT OF PARENTS TO COUNSEL.  Whenever a child is the
subject of a proceeding involving a contested adoption or the in-
voluntary termination of parental rights, any parent under 18 years
of age who appears before the court shall be represented by coun-
sel; but no such parent may waive counsel. A minor parent peti-
tioning for the voluntary termination of parental rights shall be
represented by a guardian ad litem. If a proceeding involves a con-
tested adoption or the involuntary termination of parental rights,
any parent 18 years old or older who appears before the court shall
be represented by counsel; but the parent may waive counsel pro-
vided the court is satisfied such waiver is knowingly and voluntar-
ily  made.

(2m) RIGHT OF EXPECTANT MOTHER TO COUNSEL.  (a)  When an
unborn child is alleged to be in need of protection or services un-
der s. 48.133, the expectant mother of the unborn child, if the ex-
pectant mother is a child, shall be represented by counsel and may
not waive counsel.

(b)  If a petition under s. 48.133 is contested, no expectant
mother may be placed outside of her home unless the expectant
mother is represented by counsel at the fact−finding hearing and
subsequent proceedings.  If the petition is not contested, the ex-
pectant mother may not be placed outside of her home unless the
expectant mother is represented by counsel at the hearing at which
the placement is made.  An adult expectant mother, however, may
waive counsel if the court is satisfied that the waiver is knowingly
and voluntarily made and the court may place the adult expectant
mother outside of her home even though the adult expectant moth-
er was not represented by counsel.

(c)  For an expectant mother under 12 years of age, the judge
may appoint a guardian ad litem instead of counsel.

(3) POWER OF THE COURT TO APPOINT COUNSEL.  Except in pro-
ceedings under s. 48.13, at any time, upon request or on its own
motion, the court may appoint counsel for the child or any party,
unless the child or the party has or wishes to retain counsel of his
or her own choosing.  The court may not appoint counsel for any
party other than the child in a proceeding under s. 48.13.

(3m) GUARDIANS AD LITEM  OR COUNSEL FOR ABUSED OR NE-
GLECTED CHILDREN.  The court shall appoint counsel for any child
alleged to be in need of protection or services under s. 48.13 (3),
(3m), (10), (10m) and (11), except that if the child is less than 12
years of age the court may appoint a guardian ad litem instead of
counsel.  The guardian ad litem or counsel for the child may not
act as counsel for any other party or any governmental or social
agency involved in the proceeding and may not act as court−
appointed special advocate for the child in the proceeding.

(4) PROVIDING COUNSEL.  In any situation under this section in
which a child has a right to be represented by counsel or is pro-
vided counsel at the discretion of the court and counsel is not
knowingly and voluntarily waived, the court shall refer the child
to the state public defender and counsel shall be appointed by the
state public defender under s. 977.08 without a determination of
indigency.  If the referral is of a child who has filed a petition under
s. 48.375 (7), the state public defender shall appoint counsel with-
in 24 hours after that referral.  Any counsel appointed in a petition
filed under s. 48.375 (7) shall continue to represent the child in any
appeal brought under s. 809.105 unless the child requests substitu-
tion of counsel or extenuating circumstances make it impossible
for counsel to continue to represent the child.  In any situation un-
der sub. (2) or (2m) in which a parent 18 years of age or over or
an adult expectant mother is entitled to representation by counsel;
counsel is not knowingly and voluntarily waived; and it appears
that the parent or adult expectant mother is unable to afford coun-
sel in full, or the parent or adult expectant mother so indicates; the
court shall refer the parent or adult expectant mother to the author-
ity for indigency determinations specified under s. 977.07 (1).  In
any other situation under this section in which a person has a right
to be represented by counsel or is provided counsel at the discre-
tion of the court, competent and independent counsel shall be pro-
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vided and reimbursed in any manner suitable to the court regard-
less of the person’s ability to pay, except that the court may not
order a person who files a petition under s. 813.122 or 813.125 to
reimburse counsel for the child who is named as the respondent
in that petition.

(5) COUNSEL OF OWN CHOOSING.  Regardless of any provision
of this section, any party is entitled to retain counsel of his or her
own choosing at his or her own expense in any proceeding under
this chapter.

History:   1977 c. 354, 355, 447, 449; 1979 c. 300, 356; 1987 a. 27; 1987 a. 383;
1989 a. 31; Sup. Ct. Order, 151 Wis. 2d xxv (1989); 1989 a. 56, 107; 1991 a. 263; 1993
a. 377, 385, 395, 451, 491; 1995 a. 27, 77; 1997 a. 292; 1999 a. 9, 149; 2001 a. 103.

Cross−reference:  See s. 48.275 (2), concerning contribution toward legal ex-
penses by parent or guardian.

The court erred by failing to inform the parents of their right to a jury trial and  to
representation by counsel.  In re Termination of Parental Rights to M. A. M. 116 Wis.
2d 432, 342 N.W.2d 410 (1984).

Neither a temporary custody order nor a custodial interrogation were proceedings
under sub. (1) (a).  State v. Woods, 117 Wis. 2d 701, 345 N.W.2d 457 (1984).

When a party to a CHIPS action is represented by both adversary counsel and a
GAL, adversary counsel must be allowed to zealously represent the client’s expressed
wishes, even if the GAL holds an opposing view.  In Interest of T.L. 151 Wis. 2d 725,
445 N.W.2d 729 (Ct. App. 1989).

The right to be represented by counsel includes the right to effective counsel.  In
Interest of M.D.(S), 168 Wis. 2d 996, 485 N.W.2d 52 (1992).

The prohibition in sub. (3) against appointing counsel for a party other than the
child is unconstitutional.  Joni B. v. State, 202 Wis. 2d 1, 549 N.W.2d 411 (1996).

Sub. (4) does not say in cases other than those under s. 48.375 that appointment of
counsel does not continue after an appeal has been filed.  Section 809.85 provides
otherwise.  Juneau County Department of Human Services v. James B. 2000 WI App
86, 234 Wis. 2d 406, 610 N.W.2d 144.

Under Joni B., juvenile courts have discretionary authority to appoint counsel for
parents in CHIPS cases.  When a parent requests counsel or when circumstances raise
a reasonable concern that the parent will not be able to provide meaningful self−repre-
sentation, the court must exercise that discretion.  State v. Tammy L.D. 2000 WI App
200, 238 Wis. 2d 516, 617 N.W.2d 894.

48.235 Guardian  ad litem.   (1) APPOINTMENT.  (a)  The court
may appoint a guardian ad litem in any appropriate matter under
this chapter.

(b)  The court shall appoint a guardian ad litem for a minor par-
ent petitioning for the voluntary termination of parental rights.

(c)  The court shall appoint a guardian ad litem for any child
who is the subject of a proceeding to terminate parental rights,
whether voluntary or involuntary, for a child who is the subject of
a contested adoption proceeding and for a child who is the subject
of a proceeding under s. 48.977 or 48.978.

(d)  The circuit court may appoint a guardian ad litem for a mi-
nor in a proceeding under s. 48.375 (7) to aid the circuit court in
determining under s. 48.375 (7) (c) whether or not the minor is ma-
ture and well−informed enough to make the abortion decision on
her own and whether or not the performance or inducement of the
abortion is in the minor’s best interests.

(e)  The court shall appoint a guardian ad litem, or extend the
appointment of a guardian ad litem previously appointed under
par. (a), for any child alleged or found to be in need of protection
or services, if the court has ordered, or if a request or recommenda-
tion has been made that the court order, the child to be placed out
of his or her home under s. 48.345 or 48.357.

(f)  The court shall appoint a guardian ad litem, or extend the
appointment of a guardian ad litem previously appointed under
par. (a), for any unborn child alleged or found to be in need of
protection or services.

(2) QUALIFICATIONS.  The guardian ad litem shall be an attor-
ney admitted to practice in this state.  No person who is an inter-
ested party in a proceeding, who appears as counsel or court−
appointed special advocate in a proceeding on behalf of any party
or who is a relative or representative of an interested party in a pro-
ceeding may be appointed guardian ad litem in that proceeding.

(3) DUTIES AND RESPONSIBILITIES.  (a)  The guardian ad litem
shall be an advocate for the best interests of the person or unborn
child for whom the appointment is made.  The guardian ad litem
shall function independently, in the same manner as an attorney
for a party to the action, and shall consider, but shall not be bound
by, the wishes of that person or the positions of others as to the best

interests of that person or unborn child.  If the guardian ad litem
determines that the best interests of the person are substantially in-
consistent with the wishes of that person, the guardian ad litem
shall so inform the court and the court may appoint counsel to rep-
resent that person.  The guardian ad litem has none of the rights
or duties of a general guardian.

(b)  In addition to any other duties and responsibilities required
of a guardian ad litem, a guardian ad litem appointed for a child
who is the subject of a proceeding under s. 48.13 or for an unborn
child who is the subject of a proceeding under s. 48.133 shall do
all of the following:

1.  Unless granted leave by the court not to do so, personally,
or through a trained designee, meet with the child or expectant
mother of the unborn child, assess the appropriateness and safety
of the environment of the child or unborn child and, if the child is
old enough to communicate, interview the child and determine the
child’s goals and concerns regarding his or her placement.

2.  Make clear and specific recommendations to the court con-
cerning the best interest of the child or unborn child at every stage
of the proceeding.

(4) MATTERS INVOLVING  CHILD IN NEED OF PROTECTION OR SER-
VICES.  (a)  In any matter involving a child found to be in need of
protection or services, the guardian ad litem may, if reappointed
or if the appointment is continued under sub. (7), do any of the fol-
lowing:

1.  Participate in permanency planning under ss. 48.38 and
48.43 (5).

2.  Petition for a change in placement under s. 48.357.
3.  Petition for termination of parental rights or any other mat-

ter specified under s. 48.14.
4.  Petition for revision of dispositional orders under s. 48.363.
5.  Petition for extension of dispositional orders under s.

48.365.
6.  Petition for a temporary restraining order and injunction

under s. 813.122 or 813.125.
7.  Petition for relief from a judgment terminating parental

rights under s. 48.46.
7g.  Petition for the appointment of a guardian under s. 48.977

(2), the revision of a guardianship order under s. 48.977 (6) or the
removal of a guardian under s. 48.977 (7).

7m.  Bring an action or motion for the determination of the
child’s paternity under s. 767.45.

8.  Perform any other duties consistent with this chapter.
(b)  The court shall order the agency identified under s. 48.355

(2) (b) 1. as primarily responsible for the provision of services to
notify the guardian ad litem, if any, regarding actions to be taken
under par. (a).

(4m) MATTERS INVOLVING  UNBORN CHILD IN NEED OF PROTEC-
TION OR SERVICES.  (a)  In any matter involving an unborn child
found to be in need of protection or services, the guardian ad litem
may, if reappointed or if the appointment is continued under sub.
(7), do any of the following:

1.  Participate in permanency planning under ss. 48.38 and
48.43 (5) after the child is born.

2.  Petition for a change in placement under s. 48.357.
3.  Petition for termination of parental rights or any other mat-

ter specified under s. 48.14 after the child is born.
3m.  Petition for a commitment of the expectant mother of the

unborn child under ch. 51 as specified in s. 48.14 (5).
4.  Petition for revision of dispositional orders under s. 48.363.
5.  Petition for extension of dispositional orders under s.

48.365.
6.  Petition for a temporary restraining order and injunction

under s. 813.122 or 813.125 after the child is born.
7.  Petition for relief from a judgment terminating parental

rights under s. 48.46 after the child is born.
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7g.  Petition for the appointment of a guardian under s. 48.977
(2), the revision of a guardianship order under s. 48.977 (6) or the
removal of a guardian under s. 48.977 (7) after the child is born.

7m.  Bring an action or motion for the determination of the
child’s paternity under s. 767.45 after the child is born.

8.  Perform any other duties consistent with this chapter.
(b)  The court shall order the agency identified under s. 48.355

(2) (b) 1. as primarily responsible for the provision of services to
notify the guardian ad litem, if any, regarding actions to be taken
under par. (a).

(5) MATTERS INVOLVING  MINOR PARENT.  The guardian ad litem
for a minor parent whose parental rights are the subject of a volun-
tary termination proceeding shall interview the minor parent, in-
vestigate the reason for the termination of parental rights, assess
the voluntariness of the consent and inform the minor parent of his
or her rights and of the alternatives to, and the effect of, termina-
tion of parental rights.

(6) COMMUNICATION  TO A JURY.  In jury trials under this chap-
ter, the guardian ad litem or the court may tell the jury that the
guardian ad litem represents the interests of the person or unborn
child for whom the guardian ad litem was appointed.

(7) TERMINATION AND EXTENSION OF APPOINTMENT.  The ap-
pointment of a guardian ad litem under sub. (1) terminates upon
the entry of the court’s final order or upon the termination of any
appeal in which the guardian ad litem participates.  The guardian
ad litem may appeal, may participate in an appeal or may do nei-
ther.  If an appeal is taken by any party and the guardian ad litem
chooses not to participate in that appeal, he or she shall file with
the appellate court a statement of reasons for not participating.  Ir-
respective of the guardian ad litem’s decision not to participate in
an appeal, the appellate court may order the guardian ad litem to
participate in the appeal.  At any time, the guardian ad litem, any
party or the person for whom the appointment is made may request
in writing or on the record that the court extend or terminate the
appointment or reappointment.  The court may extend that ap-
pointment, or reappoint a guardian ad litem appointed under this
section, after the entry of the final order or after the termination
of the appeal, but the court shall specifically state the scope of the
responsibilities of the guardian ad litem during the period of that
extension or reappointment.

(8) COMPENSATION.  (a)  A guardian ad litem appointed under
this chapter shall be compensated at a rate that the court deter-
mines is reasonable, except that, if the court orders a county to pay
the compensation of the guardian ad litem under par. (b) or (c) 2.,
the amount ordered may not exceed the compensation payable to
a private attorney under s. 977.08 (4m) (b).

(b)  Subject to par. (c), the court may order either or both of the
parents of a child for whom a guardian ad litem is appointed under
this chapter to pay all or any part of the compensation of the guard-
ian ad litem.  In addition, upon motion by the guardian ad litem,
the court may order either or both of the parents of the child to pay
the fee for an expert witness used by the guardian ad litem, if the
guardian ad litem shows that the use of the expert is necessary to
assist the guardian ad litem in performing his or her functions or
duties under this chapter.  If one or both parents are indigent or if
the court determines that it would be unfair to a parent to require
him or her to pay, the court may order the county of venue to pay
the compensation and fees, in whole or in part.  If the court orders
the county of venue to pay because a parent is indigent, the court
may also order either or both of the parents to reimburse the
county, in whole or in part, for the payment.

(c)  1.  In an uncontested termination of parental rights and
adoption proceeding under s. 48.833, the court shall order the
agency that placed the child for adoption to pay the compensation
of the child’s guardian ad litem.

2.  In an uncontested termination of parental rights and adop-
tion proceeding under s. 48.835 or 48.837, the court shall order the
proposed adoptive parents to pay the compensation of the child’s
guardian ad litem.  If the proposed adoptive parents are indigent,

the court may order the county of venue to pay the compensation,
in whole or in part, and may order the proposed adoptive parents
to reimburse the county, in whole or in part, for the payment.

(d)  At any time before the final order in a proceeding in which
a guardian ad litem is appointed for a child under this chapter, the
court may order a parent, agency or proposed adoptive parent to
place payments in an escrow account in an amount estimated to
be sufficient to pay any compensation and fees payable under par.
(b) or (c).

(e)  If the court orders a parent or proposed adoptive parent to
reimburse a county under par. (b) or (c) 2., the court may order a
separate judgment for the amount of the reimbursement in favor
of the county and against the parent or proposed adoptive parent
who is responsible for the reimbursement.

(f)  The court may enforce its orders under this subsection by
means of its contempt powers.

History:   Sup. Ct. Order, 151 Wis. 2d xxv (1989); 1991 a. 189, 263; 1993 a. 16,
318, 395; 1995 a. 27, 275; 1997 a. 237, 292, 334; 1999 a. 149.

Judicial Council Note, 1990: This section is designed to clarify when a guardian
ad litem may or shall be appointed under this chapter; to define the duties of the guard-
ian ad litem; and to require the adoptive parents to pay guardian ad litem fees in inde-
pendent adoptions and the agency to do so in adoptions pursuant to s. 48.837.

Sub. (1) indicates when a guardian ad litem is to be appointed, leaving broad discre-
tion to the court for such appointments.

Sub. (1) (b) and (c) set forth situations in which a guardian ad litem is required.
While there are situations in which adversary counsel are an alternative to a guardian
ad litem or more desirable and therefore required under s. 48.23, the committee con-
cluded that the best interests of the child must be reflected by a guardian ad litem in
the situations enumerated in these paragraphs.

Sub. (2) continues the qualifications currently in s. 48.235.
Sub. (3) addresses the responsibilities of the guardian ad litem.  The guardian ad

litem is to be an advocate for the best interests of the person for whom the appointment
is made.  The definition specifically rejects the view that the guardian ad litem should
represent the wishes of the subject when they are different from interests.  The guard-
ian ad litem is required to inform the court when the wishes of the person differ from
what the guardian ad litem believes to be his or her best interests.  The definition also
stresses the fact that the guardian ad litem should be independent and function in the
same manner as the lawyer for a party.  This includes the responsibility to serve appro-
priate documents, to advocate in accordance with the rules of evidence, to avoid ex
parte communication, and the like.

Sub. (4) is designed to suggest the possible duties of a guardian ad litem after a
CHIPS order.  Continuation of the guardian ad litem is discretionary with the court
in such situations, as provided in sub. (7).  Sub. (4) specifically permits the continued
involvement of the guardian ad litem in permanency planning and in the monitoring
of the placement.  It also makes it clear that, if it is in the best interests of the child,
the guardian ad litem may seek the termination of the parental rights of the parents
of the child and prosecute such an action.  It is not intended to limit the responsibilities
to those noted.  The court may require the department to give appropriate notice to
the guardian ad litem so the duties can be fulfilled.

Sub. (5) clarifies the responsibilities of the guardian ad litem for minor parents in
termination cases, in the way of investigation and communication.

Sub. (6) permits the guardian ad litem or court to explain to the jury that he or she
represents the interests of the person.  This is to avoid unnecessary confusion.

Sub. (7) provides for the termination of appointment of the guardian ad litem upon
entry of the court’s final order unless the court extends or reappoints, indicating the
scope of continuing responsibility.  There are a large number of things a guardian ad
litem might do during the period of extension or reappointment, including participate
in permanency planning, seek extension or revision of dispositional orders, seek a
change in placement and the like.  The court might well identify general concerns to
which the guardian ad litem should continue to be attentive, leaving to the guardian
ad litem the methods to carry out the delegation of responsibility.  This subsection also
provides for the involvement of the guardian ad litem in appeals, leaving to the guard-
ian ad litem broad discretion as to whether and how to participate.  The requirement
that the guardian ad litem notify the appellate court if the guardian ad litem chooses
not to participate is to ensure that the guardian ad litem reflects on this important deci-
sion.  The appellate court may require participation, notwithstanding the guardian ad
litem’s decision.

Sub. (8) retains the current law that, unless the court otherwise orders, the county
pays the fees of the guardian ad litem in matters under this chapter, but it creates an
exception for uncontested termination proceedings and uncontested adoptions, in
which cases the adoptive parents or the agency are required to pay this fee unless the
court finds they are unable to do so.  The court is given the authority to require ad-
vance payment of the guardian ad litem fees into an escrow account. [Re Order effec-
tive Jan. 1, 1990]

When a party to a CHIPS action is represented by both adversary counsel and a
GAL, adversary counsel must be allowed to zealously represent the client’s expressed
wishes, even if the GAL holds an opposing view.  In Interest of T.L. 151 Wis. 2d 725,
445 N.W.2d 729 (Ct. App. 1989).

A court’s power to appropriate compensation for court−appointed counsel is nec-
essary for the effective operation of the judicial system.  In ordering compensation
for attorneys a court should abide by the s. 977.08 (4m) rate when it can retain quali-
fied and effective counsel at that rate, but should order compensation at the rate under
SCR 81.01 or 81.02, or a higher rate when necessary, to secure effective counsel.
Friedrich v. Dane County Circuit Ct. 192 Wis. 2d 1, 531 N.W.2d 32 (1995).

Except as provided in sub. (8), a guardian ad litem appointed under ch. 48 is to be
paid by the county, regardless of the type of action or the parent’s ability to pay.
Michael T. v. Briggs, 204 Wis. 2d 401, 555 N.W.2d 651 (Ct. App. 1996).
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48.236 Court−appointed  special advocate.   (1) DESIG-
NATION.  In any proceeding under s. 48.13 in which the court finds
that providing the services of a court−appointed special advocate
would be in the best interests of the child, the court may request
a court−appointed special advocate program to designate a person
who meets the qualifications specified in sub. (2) as a court−
appointed special advocate to undertake the activities specified in
sub. (3).  A court−appointed special advocate does not become a
party to the proceeding and, as a nonparty, may not make motions
or call or cross−examine witnesses.  A designation under this sub-
section terminates when the jurisdiction of the court over the child
under s. 48.13 terminates, unless the court discharges the court−
appointed special advocate sooner.

(2) QUALIFICATIONS.  A court−appointed special advocate
shall be a volunteer or employee of a court−appointed special ad-
vocate program who has been selected and trained as provided in
the memorandum of understanding entered into under s. 48.07 (5)
(a).  No person who is a party in a proceeding, who appears as
counsel or guardian ad litem in a proceeding on behalf of any party
or who is a relative or representative of a party in a proceeding may
be designated as a court−appointed special advocate in that pro-
ceeding.

(3) ACTIVITIES.  A court−appointed special advocate may be
designated under sub. (1) to perform any of the following activi-
ties:

(a)  Gather information and make observations about the child
for whom the designation is made, the child’s family and any other
person residing in the same home as the child and provide that in-
formation and those observations to the court in the form of writ-
ten reports or, if requested by the court, oral testimony.

(b)  Maintain regular contact with the child for whom the desig-
nation is made; monitor the appropriateness and safety of the envi-
ronment of the child, the extent to which the child and the child’s
family are complying with any consent decree or dispositional or-
der of the court and with any permanency plan under s. 48.38, and
the extent to which any agency that is required to provide services
for the child and the child’s family under a consent decree, dis-
positional order or permanency plan is providing those services;
and, based on that regular contact and monitoring, provide infor-
mation to the court in the form of written reports or, if requested
by the court, oral testimony.

(c)  Promote the best interests of the child.
(d)  Undertake any other activities that are consistent with the

memorandum of understanding entered into under s. 48.07 (5) (a).
(4) AUTHORITY.  A court that requests a court−appointed spe-

cial advocate program to designate a court−appointed special ad-
vocate to undertake the activities specified in sub. (3) may include
in the order requesting that designation an order authorizing the
court−appointed special advocate to do any of the following:

(a)  Inspect any reports and records relating to the child who is
the subject of the proceeding, the child’s family and any other per-
son residing in the same home as the child that are relevant to the
subject matter of the proceeding, including records discoverable
under s. 48.293, examination reports under s. 48.295 (2), law en-
forcement reports and records under ss. 48.396 (1) and 938.396
(1), court records under ss. 48.396 (2) (a) and 938.396 (2) (a), so-
cial welfare agency records under ss. 48.78 (2) (a) and 938.78 (2)
(a), abuse and neglect reports and records under s. 48.981 (7) (a)
11r. and pupil records under s. 118.125 (2) (L).  The order shall
also require the custodian of any report or record specified in this
paragraph to permit the court−appointed special advocate to
inspect the report or record on presentation by the court−
appointed special advocate of a copy of the order.  A court−
appointed special advocate that obtains access to a report or record
described in this paragraph shall keep the information contained
in the report or record confidential and may disclose that informa-
tion only to the court.  If a court−appointed special advocate dis-
closes any information to the court under this paragraph, the

court−appointed special advocate shall also disclose that informa-
tion to all parties to the proceeding.  If a court−appointed special
advocate discloses information in violation of the confidentiality
requirement specified in this paragraph, the court−appointed spe-
cial advocate is liable to any person damaged as a result of that dis-
closure for such damages as may be proved and, notwithstanding
s. 814.04 (1), for such costs and reasonable actual attorney fees as
may be incurred by the person damaged.

(b)  Observe the child who is the subject of the proceeding and
the child’s living environment and, if the child is old enough to
communicate, interview the child; interview the parent, guardian,
legal custodian or other caregiver of the child who is the subject
of the proceeding and observe that person’s living environment;
and interview any other person who might possess any informa-
tion relating to the child and the child’s family that is relevant to
the subject of the proceeding.  A court−appointed special advocate
may observe or interview the child at any location without the per-
mission of the child’s parent, guardian, legal custodian or other
caregiver if necessary to obtain any information that is relevant to
the subject of the proceeding, except that a court−appointed spe-
cial advocate may enter a child’s home only with the permission
of the child’s parent, guardian, legal custodian or other caregiver
or after obtaining a court order permitting the court−appointed
special advocate to do so.  A court−appointed special advocate
who obtains any information under this paragraph shall keep the
information confidential and may disclose that information only
to the court.  If a court−appointed special advocate discloses any
information to the court under this paragraph, the court−appointed
special advocate shall also disclose that information to all parties
to the proceeding.  If a court−appointed special advocate discloses
information in violation of the confidentiality requirement speci-
fied in this paragraph, the court−appointed special advocate is li-
able to any person damaged as a result of that disclosure for such
damages as may be proved and, notwithstanding s. 814.04 (1), for
such costs and reasonable actual attorney fees as may be incurred
by the person damaged.

(c)  Exercise any other authority that is consistent with the
memorandum of understanding entered into under s. 48.07 (5) (a).

(5) IMMUNITY  FROM LIABILITY.   A volunteer court−appointed
special advocate designated under sub. (1) or an employee of a
court−appointed special advocate program recognized under s.
48.07 (5) is immune from civil liability for any act or omission of
the volunteer or employee occurring while acting within the scope
of his or her activities and authority as a volunteer court−
appointed special advocate or employee of a court−appointed spe-
cial advocate program.

History:   1999 a. 149.

SUBCHAPTER V

PROCEDURE

48.24 Receipt  of jurisdictional information; intake in -
quiry.   (1) Information indicating that a child or an unborn child
should be referred to the court as in need of protection or services
shall be referred to the intake worker, who shall conduct an intake
inquiry on behalf of the court to determine whether the available
facts establish prima facie jurisdiction and to determine the best
interests of the child or unborn child and of the public with regard
to any action to be taken.

(1m) As part of the intake inquiry, the intake worker shall in-
form the child and the child’s parent, guardian and legal custodian
that they, or the adult expectant mother of an unborn child that she,
may request counseling from a person designated by the court to
provide dispositional services under s. 48.069.

(2) (a)  As part of the intake inquiry the intake worker may
conduct multidisciplinary screens and intake conferences with
notice to the child, parent, guardian and legal custodian or to the
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adult expectant mother of the unborn child.  If sub. (2m) applies,
the intake worker shall conduct a multidisciplinary screen under
s. 48.547 if the child or expectant mother has not refused to partici-
pate under par. (b).

(b)  No child or other person may be compelled to appear at any
conference, participate in a multidisciplinary screen, produce any
papers or visit any place by an intake worker.

(2m) (a)  In counties that have an alcohol and other drug abuse
program under s. 48.547, a multidisciplinary screen shall be con-
ducted for:

2.  Any child alleged to be in need of protection and services
who has at least 2 prior adjudications for a violation of s. 125.07
(4) (a) or (b), 125.085 (3) (b) or 125.09 (2) or a local ordinance that
strictly conforms to any of those sections.

4.  Any child 12 years of age or older who requests and con-
sents to a multidisciplinary screen.

5.  Any child who consents to a multidisciplinary screen re-
quested by his or her parents.

6.  Any expectant mother 12 years of age or over who requests
and consents to a multidisciplinary screen.

(b)  The multidisciplinary screen may be conducted by an in-
take worker for any reason other than those specified in the criteria
under par. (a).

(3) If  the intake worker determines as a result of the intake in-
quiry that the child or unborn child should be referred to the court,
the intake worker shall request that the district attorney, corpora-
tion counsel or other official specified in s. 48.09 file a petition.

(4) If  the intake worker determines as a result of the intake in-
quiry that the case should be subject to an informal disposition, or
should be closed, the intake worker shall so proceed.  If a petition
has been filed, informal disposition may not occur or a case may
not be closed unless the petition is withdrawn by the district attor-
ney, corporation counsel or other official specified in s. 48.09, or
is dismissed by the judge.

(5) The intake worker shall request that a petition be filed, en-
ter into an informal disposition or close the case within 40 days or
sooner of receipt of referral information.  If the case is closed or
an informal disposition is entered into, the district attorney, corpo-
ration counsel or other official under s. 48.09 shall receive written
notice of such action.  If a law enforcement officer has made a rec-
ommendation concerning the child, or the unborn child and the ex-
pectant mother of the unborn child, the intake worker shall for-
ward this recommendation to the district attorney, corporation
counsel or other official under s. 48.09.  With respect to petition-
ing a child or unborn child to be in need of protection or services,
information received more than 40 days before filing the petition
may be included to establish a condition or pattern which, together
with information received within the 40−day period, provides a
basis for conferring jurisdiction on the court.  The judge shall dis-
miss with prejudice any such petition which is not referred or filed
within the time limits specified within this subsection.

(6) The intake worker shall perform his or her responsibilities
under this section under general written policies which the judge
shall promulgate under s. 48.06 (1) or (2).

History:   1975 c. 430; 1977 c. 354; 1979 c. 300, 331, 355, 359; 1987 a. 339; 1989
a. 31, 56; 1993 a. 98; 1995 a. 77, 275, 448; 1997 a. 292.

Under the facts of the case, sub. (5) did not mandate dismissal although referral was
not made within 40 days.  In re J. L. W. 143 Wis. 2d 126, 420 N.W.2d 398 (Ct. App.
1988).

Under sub. (1), “information indicating that a child should be referred to the court”
is that quantum of information that would allow a reasonable intake worker to evalu-
ate the appropriate disposition of the matter.  In Interest of J.W.T. 159 Wis. 2d 754,
465 N.W.2d 520 (Ct. App. 1990).

Sub. (5), when read in conjunction with sub. (3), requires that an intake worker re-
quest the district attorney to file a petition and does not require the intake worker to
make a recommendation that a petition be filed.  Interest of Antonio M.C. 182 Wis.
2d 301, 513 N.W.2d 662 (Ct. App. 1994).

Under sub. (2) (b), a parent is not be required to cooperate, and a refusal to cooper-
ate cannot be used as evidence supporting a CHIPS petition.  Sheboygan County De-
partment of Health and Human Services v. Jodell G. 2001 WI App 18, 240 Wis. 2d
516, 625 N.W.2d 307.

The receipt of phone message calling a county social service agency’s attention to
specific abuse combined with specific information about the abuse, which the agency
labelled a referral, constituted the “receipt of referral information” under sub. (5) and
triggered the 40−day period for requesting that a petition to be filed.  Sheboygan
County Department of Health and Human Services v. Jodell G. 2001 WI App 18, 240
Wis. 2d 516, 625 N.W.2d 307.

48.243 Basic  rights: duty of  intake worker .  (1) Before
conferring with the parent, expectant mother or child during the
intake inquiry, the intake worker shall personally inform parents,
expectant mothers and children 12 years of age or older who are
the focus of an inquiry regarding the need for protection or ser-
vices that the referral may result in a petition to the court and of
all of the following:

(a)  What allegations could be in the petition.
(b)  The nature and possible consequences of the proceedings.
(c)  The right to remain silent and the fact that silence of any

party may be relevant.
(d)  The right to confront and cross−examine those appearing

against them.
(e)  The right to counsel under s. 48.23.
(f)  The right to present and subpoena witnesses.
(g)  The right to a jury trial.
(h)  The right to have the allegations of the petition proved by

clear and convincing evidence.
(3) If  the child or expectant mother has not had a hearing under

s. 48.21 or 48.213 and was not present at an intake conference un-
der s. 48.24, the intake worker shall inform the child, parent,
guardian and legal custodian, or expectant mother, as appropriate,
of the basic rights provided under this section. The notice shall be
given verbally, either in person or by telephone, and in writing.
This notice shall be given so as to allow the child, parent, guardian,
legal custodian or adult expectant mother sufficient time to pre-
pare for the plea hearing. This subsection does not apply to cases
of informal disposition under s. 48.245.

(4) This section does not apply if the child or expectant mother
was present at a hearing under s. 48.21 or 48.213.

History:   1977 c. 354; 1979 c. 300; 1985 a. 311; 1987 a. 27; 1995 a. 27, 77; 1997
a. 35, 292.

A CHIPS proceeding is not a criminal proceeding within the meaning of the 5th
amendment.  Miranda warnings are not required to be given to the CHIPS petition
subject, even though the individual is in custody and subject to interrogation, in order
for the subject’s statements to be admissible.  State v. Thomas J.W. 213 Wis. 2d 264,
570 N.W.2d 586 (Ct. App. 1997)

48.245 Informal  disposition.   (1) The intake worker may
enter into a written agreement with all parties which imposes in-
formal disposition under this section if the intake worker has de-
termined that neither the interests of the child or unborn child nor
of the public require filing of a petition for circumstances relating
to ss. 48.13 to 48.14.  Informal disposition shall be available only
if  the facts persuade the intake worker that the jurisdiction of the
court, if sought, would exist and upon consent of the child, parent,
guardian and legal custodian; or upon consent of the child expec-
tant mother, her parent, guardian and legal custodian and the un-
born child, by the unborn child’s guardian ad litem; or upon con-
sent of the adult expectant mother and the unborn child, by the
unborn child’s guardian ad litem.

(2) (a)  Informal disposition may provide for any one or more
of the following:

1.  That the child appear with a parent, guardian or legal custo-
dian for counseling and advice or that the adult expectant mother
appear for counseling and advice.

2.  That the child and a parent, guardian and legal custodian
abide by such obligations as will tend to ensure the rehabilitation,
protection or care of the child or that the expectant mother abide
by such obligations as will tend to ensure the protection or care of
the unborn child and the rehabilitation of the expectant mother.

3.  That the child or expectant mother submit to an alcohol and
other drug abuse assessment that conforms to the criteria specified
under s. 48.547 (4) and that is conducted by an approved treatment
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facility for an examination of the use of alcohol beverages, con-
trolled substances or controlled substance analogs by the child or
expectant mother and any medical, personal, family or social ef-
fects caused by its use, if the multidisciplinary screen conducted
under s. 48.24 (2) shows that the child or expectant mother is at
risk of having needs and problems related to the use of alcohol
beverages, controlled substances or controlled substance analogs
and its medical, personal, family or social effects.

4.  That the child or expectant mother participate in an alcohol
and other drug abuse outpatient treatment program or an educa-
tion program relating to the abuse of alcohol beverages, controlled
substances or controlled substance analogs, if an alcohol and other
drug abuse assessment conducted under subd. 3. recommends
outpatient treatment or education.

(b)  Informal disposition may not include any form of residen-
tial placement and may not exceed 6 months, except as provided
under sub. (2r).

(c)  If the informal disposition provides for alcohol and other
drug abuse outpatient treatment under par. (a) 4., the child and the
child’s parent, guardian or legal custodian, or the adult expectant
mother, shall execute an informed consent form that indicates that
they are, or that she is, voluntarily and knowingly entering into an
informal disposition agreement for the provision of alcohol and
other drug abuse outpatient treatment.

(2r) If  an informal disposition is based on allegations that a
child or an unborn child is in need of protection or services, the
intake worker may, after giving written notice to the child and the
child’s parent, guardian and legal custodian and their counsel, if
any, or after giving written notice to the child expectant mother,
her parent, guardian and legal custodian and their counsel, if any,
and the unborn child by the unborn child’s guardian ad litem, or
after giving written notice to the adult expectant mother, her coun-
sel, if any, and the unborn child, by the unborn child’s guardian ad
litem, extend the informal disposition for up to an additional 6
months unless the child or the child’s parent, guardian or legal cus-
todian, the child expectant mother, her parent, guardian or legal
custodian or the unborn child by the unborn child’s guardian ad
litem, or the adult expectant mother or the unborn child by the un-
born child’s guardian ad litem, objects to the extension.  If the
child or the child’s parent, guardian or legal custodian, the child
expectant mother, her parent, guardian or legal custodian or the
unborn child by the unborn child’s guardian ad litem, or the adult
expectant mother or the unborn child by the unborn child’s guard-
ian ad litem, objects to the extension, the intake worker may rec-
ommend to the district attorney or corporation counsel that a peti-
tion be filed under s. 48.13 or 48.133.  An extension under this
subsection may be granted only once for any informal disposition.
An extension under this subsection of an informal disposition re-
lating to an unborn child who is alleged to be in need of protection
or services may be granted after the child is born.

(3) The obligations imposed under an informal disposition
and its effective date shall be set forth in writing.  The child and
a parent, guardian and legal custodian, the child expectant mother,
her parent, guardian and legal custodian and the unborn child by
the unborn child’s guardian ad litem, or the adult expectant mother
and the unborn child by the unborn child’s guardian ad litem, shall
receive a copy, as shall any agency providing services under the
agreement.

(4) The intake worker shall inform the child and the child’s
parent, guardian and legal custodian, the child expectant mother,
her parent, guardian and legal custodian and the unborn child by
the unborn child’s guardian ad litem, or the adult expectant mother
and the unborn child by the unborn child’s guardian ad litem, in
writing of their right to terminate the informal disposition at any
time or object at any time to the fact or terms of the informal dis-
position.  If an objection arises the intake worker may alter the
terms of the agreement or request the district attorney or corpora-
tion counsel to file a petition.  If the informal disposition is termi-

nated the intake worker may request the district attorney or corpo-
ration counsel to file a petition.

(5) Informal disposition shall be terminated upon the request
of the child, parent, guardian or legal custodian, upon request of
the child expectant mother, her parent, guardian or legal custodian
or the unborn child by the unborn child’s guardian ad litem, or
upon the request of the adult expectant mother or the unborn child
by the unborn child’s guardian ad litem.

(5m) An informal disposition is terminated if the district attor-
ney or corporation counsel files a petition within 20 days after re-
ceipt of notice of the informal disposition under s. 48.24 (5).  In
such case statements made to the intake worker during the intake
inquiry are inadmissible.

(7) If  at any time during the period of informal disposition the
intake worker determines that the obligations imposed under it are
not being met, the intake worker may cancel the informal disposi-
tion.  Within 10 days after the cancellation of the informal disposi-
tion, the intake worker shall notify the district attorney, corpora-
tion counsel or other official under s. 48.09 of the cancellation and
request that a petition be filed.  The judge shall dismiss with preju-
dice any petition which is not filed within the time limit specified
in this subsection.

(8) If  the obligations imposed under the informal disposition
are met, the intake worker shall so inform the child and a parent,
guardian and legal custodian, the child expectant mother, her par-
ent, guardian and legal custodian and the unborn child by the un-
born child’s guardian ad litem, or the adult expectant mother and
the unborn child by the unborn child’s guardian ad litem, in writ-
ing, and no petition may be filed on the charges that brought about
the informal disposition nor may the charges be the sole basis for
a petition under ss. 48.13 to 48.14.

(9) The intake worker shall perform his or her responsibilities
under this section under general written policies which the judge
shall promulgate under s. 48.06 (1) or (2).

History:   1977 c. 354; 1979 c. 300, 331, 359; 1985 a. 311; 1987 a. 27, 285, 339,
403; 1991 a. 213, 253, 315; 1993 a. 98; 1995 a. 24, 77, 275, 448; 1997 a. 80, 292.

48.25 Petition:  authorization to file.   (1) A petition initiat-
ing proceedings under this chapter shall be signed by a person who
has knowledge of the facts alleged or is informed of them and be-
lieves them to be true.  The district attorney, corporation counsel
or other appropriate official specified under s. 48.09 may file the
petition if the proceeding is under s. 48.13 or 48.133.  The counsel
or guardian ad litem for a parent, relative, guardian or child may
file a petition under s. 48.13 or 48.14.  The counsel or guardian ad
litem for an expectant mother or the guardian ad litem for an un-
born child may file a petition under s. 48.133.  The district attor-
ney, corporation counsel or other appropriate person designated
by the court may initiate proceedings under s. 48.14 in a manner
specified by the court.

(2) If  the proceeding is brought under s. 48.13 or 48.133, the
district attorney, corporation counsel or other appropriate official
shall file the petition, close the case, or refer the case back to intake
within 20 days after the date that the intake worker’s recommen-
dation was filed.  A referral back to intake may be made only when
the district attorney, corporation counsel or other appropriate offi-
cial decides not to file a petition or determines that further inves-
tigation is necessary.  If the case is referred back to intake upon a
decision not to file a petition, the intake worker shall close the case
or enter into an informal disposition within 20 days.  If the case is
referred back to intake for further investigation, the appropriate
agency or person shall complete the investigation within 20 days.
If  another referral is made to the district attorney, corporation
counsel or other appropriate official, it shall be considered a new
referral to which the time limits of this subsection shall apply.  The
time limits in this subsection may only be extended by a judge
upon a showing of good cause under s. 48.315.  If a petition is not
filed within the time limitations set forth in this subsection and the
court has not granted an extension, the petition shall be accompa-
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nied by a statement of reasons for the delay.  The court shall dis-
miss with prejudice a petition which was not timely filed unless
the court finds at the plea hearing that good cause has been shown
for failure to meet the time limitations.

(3) If  the district attorney, corporation counsel or other appro-
priate official specified in s. 48.09 refuses to file a petition, any
person may request the judge to order that the petition be filed and
a hearing shall be held on the request.  The judge may order the
filing of the petition on his or her own motion.  The matter may
not be heard by the judge who orders the filing of a petition.

(6) If  a proceeding is brought under s. 48.13, any party to or
any governmental or social agency involved in the proceeding
may petition the court to issue a temporary restraining order and
injunction as provided in s. 813.122 or 813.125.  The court exer-
cising jurisdiction under this chapter shall follow the procedure
under s. 813.122 or 813.125 except that the court may combine
hearings authorized under s. 813.122 or 813.125 and this chapter,
the petitioner for the temporary restraining order and injunction
is not subject to the limitations under s. 813.122 (2) or 813.125 (2)
and no fee is required regarding the filing of the petition under s.
813.122 or 813.125.

History:   1977 c. 354; 447; 1979 c. 300, 331, 355, 359; 1985 a. 234; 1993 a. 318;
1995 a. 77; 1997 a. 292.

“Good cause” under sub. (2) is determined by first considering the best interests
of the child.  Additional factors are whether: 1) the party seeking the enlargement of
time has acted in good faith; 2) the opposing party is not prejudiced; and 3) the dilato-
ry party took prompt action to remedy the situation.  In Interest of F. E. W. 143 Wis.
2d 856, 422 N.W.2d 893 (Ct. App. 1988).

If the state fails to comply with the mandatory filing procedures pursuant to sub.
(2), the petition must be dismissed with prejudice.  In Interest of C.A.K. 154 Wis. 2d
612, 453 N.W.2d 897 (1990).

In a case referred by the district attorney of one county to another county, each dis-
trict attorney had 20 days under sub. (2) to act following the respective referrals by
the intake workers of each county.  State v. Everett, 231 Wis. 2d 616, 605 N.W.2d 633
(Ct. App. 1999).

48.255 Petition;  form  and content.   (1) A petition initiat-
ing proceedings under this chapter, other than a petition under s.
48.133, shall be entitled, “In the interest of (child’s name), a per-
son under the age of 18’’ and shall set forth with specificity:

(a)  The name, birth date and address of the child.
(b)  The names and addresses of the child’s parent, guardian,

legal custodian or spouse, if any; or if no such person can be identi-
fied, the name and address of the nearest relative.

(c)  Whether the child is in custody, and, if so, the place where
the child is being held and the time he or she was taken into custo-
dy unless there is reasonable cause to believe that such disclosure
would result in imminent danger to the child or physical custo-
dian.

(cm)  Whether the child may be subject to the federal Indian
child welfare act, 25 USC 1911 to 1963.

(e)  If the child is alleged to come within the provisions of s.
48.13  or 48.14, reliable and credible information which forms the
basis of the allegations necessary to invoke the jurisdiction of the
court and to provide reasonable notice of the conduct or circum-
stances to be considered by the court together with a statement that
the child is in need of supervision, services, care or rehabilitation.

(f)  If the child is being held in custody outside of his or her
home, reliable and credible information showing that continued
placement of the child in his or her home would be contrary to the
welfare of the child and, unless any of the circumstances specified
in s. 48.355 (2d) (b) 1. to 5. applies, reliable and credible informa-
tion showing that the person who took the child into custody and
the intake worker have made reasonable efforts to prevent the re-
moval of the child from the home, while assuring that the child’s
health and safety are the paramount concerns, and to make it pos-
sible for the child to return safely home.

(1m) A petition initiating proceedings under s. 48.133 shall be
entitled “In the interest of (J. Doe), an unborn child, and (expec-
tant mother’s name), the unborn child’s expectant mother” and
shall set forth with specificity:

(a)  The estimated gestational age of the unborn child.

(b)  The name, birth date and address of the expectant mother.
(bm)  The names and addresses of the parent, guardian, legal

custodian or spouse, if any, of the expectant mother, if the expec-
tant mother is a child, the name and address of the spouse, if any,
of the expectant mother, if the expectant mother is an adult, or, if
no such person can be identified, the name and address of the near-
est relative of the expectant mother.

(c)  Whether the expectant mother is in custody and, if so, the
place where the expectant mother is being held and the time when
the expectant mother was taken into custody unless there is rea-
sonable cause to believe that disclosure of that information would
result in imminent danger to the unborn child, expectant mother
or physical custodian.

(d)  Whether the unborn child, when born, may be subject to the
federal Indian Child Welfare Act, 25 USC 1911 to 1963.

(e)  Reliable and credible information which forms the basis of
the allegations necessary to invoke the jurisdiction of the court un-
der s. 48.133 and to provide reasonable notice of the conduct or
circumstances to be considered by the court, together with a state-
ment that the unborn child is in need of protection or care and that
the expectant mother is in need of supervision, services, care or
rehabilitation.

(f)  If the expectant mother is a child and the child expectant
mother is being held in custody outside of her home, reliable and
credible information showing that continued placement of the
child expectant mother in her home would be contrary to the wel-
fare of the child expectant mother and, unless any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, reliable and
credible information showing that the person who took the child
expectant mother into custody and the intake worker have made
reasonable efforts to prevent the removal of the child expectant
mother from the home, while assuring that the child expectant
mother’s health and safety are the paramount concerns, and to
make it possible for the child expectant mother to return safely
home.

(2) If  any of the facts required under sub. (1) (a) to (cm) and
(f) or (1m) (a) to (d) and (f) are not known or cannot be ascertained
by the petitioner, the petition shall so state.

(3) If  the information required under sub. (1) (e) or (1m) (e)
is not stated, the petition shall be dismissed or amended under s.
48.263 (2).

(4) A copy of a petition under sub. (1) shall be given to the
child if the child is 12 years of age or over and to the parents,
guardian, legal custodian and physical custodian.  A copy of a
petition under sub. (1m) shall be given to the child expectant
mother, if 12 years of age or over, her parents, guardian, legal cus-
todian and physical custodian and the unborn child by the unborn
child’s guardian ad litem or to the adult expectant mother, the un-
born child through the unborn child’s guardian ad litem and the
physical custodian of the expectant mother, if any.  A copy of a
petition under sub. (1) or (1m) shall also be given to the tribe or
band with which the child is affiliated or with which the unborn
child may be eligible for affiliation when born, if the child is an
Indian child or the unborn child may be an Indian child when born.

(5) Subsections (1) to (4) do not apply to petitions to initiate
a proceeding under s. 48.375 (7).

History:   1977 c. 354; 1991 a. 263; 1995 a. 27, 77, 352; 1997 a. 292; 2001 a. 109.
A CHIPS petition that alleged that a child was the victim of sexual abuse, but con-

tained no information giving rise to an inference that there was something the court
could do for the child that was not already being provided, was insufficient.  Interest
of Courtney E. 184 Wis. 2d 592, 516 N.W.2d 422 (1994).

48.257 Petition  to initiate a procedure to waive paren -
tal  consent prior to a minor ’s abortion.   (1) A petition to
initiate a proceeding under s. 48.375 (7) shall be entitled, “In the
interest of ‘Jane Doe’, a person under the age of 18”, and shall set
forth with specificity:

(a)  The name “Jane Doe” and the minor’s date of birth.
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(b)  A statement that the minor is pregnant and the estimated
gestational age of the fetus at the time that the petition is filed, and
a statement that the minor is seeking an abortion.

(c)  The name and address of the person who intends to perform
or induce the abortion, if known.  If that person is not known, the
name and address of the clinic or other medical facility that in-
tends to perform or induce the abortion, if known.

(d)  A request for waiver of the parental consent requirement
under s. 48.375 (4).

(e)  A statement alleging that the minor is mature and well−
informed enough to make her own decision on whether or not to
have an abortion and facts sufficient to establish that the minor is
mature enough and well−informed enough to make her own deci-
sion.

(f)  A statement alleging that, if the circuit court does not find
that the minor is mature enough and well−informed enough to
make her own decision, the circuit court should find that having
an abortion is in the minor’s best interest and facts sufficient to es-
tablish that an abortion is in the minor’s best interest.

(g)  A statement acknowledging that the minor has been fully
informed of the risks and consequences of abortion and the risks
and consequences of carrying the pregnancy to term.

(h)  If the minor is not represented by counsel, the place where
and the manner in which the minor wishes to be notified of pro-
ceedings under s. 48.375 (7) until appointment of counsel under
s. 48.375 (7) (a) 1.  If the petition is filed by a member of the clergy
on behalf of the minor, the place where and manner in which the
member of the clergy wishes to be notified of proceedings under
s. 48.375 (7).

(2) The director of state courts shall provide simplified forms
for use in filing a petition under this section to the clerk of circuit
court in each county.

(3) The minor who is seeking the abortion shall sign the name
“Jane Doe” on the petition to initiate a proceeding under s. 48.375
(7).  No other person may be required to sign the petition.

(4) The clerk of circuit court shall give a copy of the petition
to the minor or to the member of the clergy who files a petition on
behalf of the minor, if any.

(5) The minor, or the intake worker under s. 48.067 (7m), shall
file the  completed petition under this section with the clerk of cir-
cuit court.

(6) No filing fee may be charged for a petition under this sec-
tion.

History:   1991 a. 263, 315.

48.263 Amendment  of petition.   (1) Except as provided in
s. 48.255 (3), no petition, process or other proceeding may be dis-
missed or reversed for any error or mistake if the case and the iden-
tity of the child or expectant mother named in the petition may be
readily understood by the court; and the court may order an
amendment curing the defects.

(2) With reasonable notification to the interested parties and
prior to the taking of a plea under s. 48.30, the petition may be
amended at the discretion of the court or person who filed the peti-
tion.  After the taking of a plea, the petition may be amended pro-
vided any objecting party is allowed a continuance for a reason-
able time.

History:   1977 c. 354; 1979 c. 300; 1995 a. 77; 1997 a. 292.

48.27 Notice;  summons.   (1)  (a)  After a petition has been
filed relating to facts concerning a situation specified under s.
48.13 or a situation specified in s. 48.133 involving an expectant
mother who is a child, unless the parties under sub. (3) voluntarily
appear, the court may issue a summons requiring the person who
has legal custody of the child to appear personally, and, if the court
so orders, to bring the child before the court at a time and place
stated. 

(b)  After a petition has been filed relating to facts concerning
a situation specified under s. 48.133 involving an expectant moth-

er who is an adult, unless the adult expectant mother voluntarily
appears, the court may issue a summons requiring the adult expec-
tant mother to appear personally before the court at a time and
place stated.

(2) Summons may be issued requiring the appearance of any
other person whose presence, in the opinion of the court, is neces-
sary.

(3) (a)  1.  If the petition that was filed relates to facts concern-
ing a situation under s. 48.13 or a situation under s. 48.133 involv-
ing an expectant mother who is a child, the court shall also notify,
under s. 48.273, the child, any parent, guardian and legal custo-
dian of the child, any foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2) of the child, the un-
born child by the unborn child’s guardian ad litem, if applicable,
and any person specified in par. (b), (d) or (e), if applicable, of all
hearings involving the child except hearings on motions for which
notice need only be provided to the child and his or her counsel.
When parents who are entitled to notice have the same place of
residence, notice to one shall constitute notice to the other.  The
first notice to any interested party, foster parent, treatment foster
parent or other physical custodian described in s. 48.62 (2) shall
be written and may have a copy of the petition attached to it.
Thereafter, notice of hearings may be given by telephone at least
72 hours before the time of the hearing.  The person giving tele-
phone notice shall place in the case file a signed statement of the
time notice was given and the person to whom he or she spoke.

1m.  The court shall give a foster parent, treatment foster par-
ent or other physical custodian described in s. 48.62 (2) who is no-
tified of a hearing under subd. 1. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent or other physical custodian de-
scribed in s. 48.62 (2) who receives a notice of a hearing under
subd. 1. and an opportunity to be heard under this subdivision does
not become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

2.  Failure to give notice under subd. 1. to a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) does not deprive the court of jurisdiction in the action or
proceeding.  If a foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2) is not given notice of
a hearing under subd. 1., that person may request a rehearing on
the matter during the pendency of an order resulting from the hear-
ing.  If the request is made, the court shall order a rehearing.

(b)  1.  Except as provided in subd. 2., if the petition that was
filed relates to facts concerning a situation under s. 48.13 or a situ-
ation under s. 48.133 involving an expectant mother who is a child
and if the child is a nonmarital child who is not adopted or whose
parents do not subsequently intermarry as provided under s.
767.60 and if paternity has not been established, the court shall
notify, under s. 48.273, all of the following persons:

a.  A person who has filed a declaration of interest under s.
48.025.

b.  A person alleged to the court to be the father of the child
or who may, based on the statements of the mother or other infor-
mation presented to the court, be the father of the child.

2.  A court is not required to provide notice, under subd. 1., to
any person who may be the father of a child conceived as a result
of a sexual assault if a physician attests to his or her belief that
there was a sexual assault of the child’s mother that may have re-
sulted in the child’s conception.

(c)  If the petition that was filed relates to facts concerning a sit-
uation under s. 48.133 involving an expectant mother who is an
adult, the court shall notify, under s. 48.273, the unborn child by
the unborn child’s guardian ad litem, the expectant mother, the
physical custodian of the expectant mother, if any, and any person
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specified in par. (d), if applicable, of all hearings involving the un-
born child and expectant mother except hearings on motions for
which notice need only be provided to the expectant mother and
her counsel and the unborn child through the unborn child’s
guardian ad litem.  The first notice to any interested party shall be
written and may have a copy of the petition attached to it.  Thereaf-
ter, notice of hearings may be given by telephone at least 72 hours
before the time of the hearing.  The person giving telephone notice
shall place in the case file a signed statement of the time notice was
given and the person to whom he or she spoke.

(d)  If the petition that was filed relates to facts concerning a
situation under s. 48.133 concerning an unborn child who, when
born, will be an Indian child, the court shall notify, under s.
48.273, the tribe or band with which the unborn child will be affili-
ated when born and that tribe or band may, at the court’s discre-
tion, intervene in the proceeding before the unborn child is born.

(e)  If the petition that was filed relates to facts concerning a sit-
uation under s. 48.13, the court shall also notify, under s. 48.273,
the court−appointed special advocate for the child of all hearings
involving the child.  The first notice to a court−appointed special
advocate shall be written and shall have a copy of the petition at-
tached to it.  Thereafter, notice of hearings may be given by tele-
phone at least 72 hours before the time of the hearing.  The person
giving telephone notice shall place in the case file a signed state-
ment of the time that notice was given and the person to whom he
or she spoke.

(4) (a)  A notice under sub. (3) (a) or (b) shall:
1.  Contain the name of the child, and the nature, location, date

and time of the hearing.
2.  Advise the child of his or her right to legal counsel regard-

less of ability to pay.
(b)  A notice under sub. (3) (c) shall:
1.  Contain the name of the adult expectant mother, and the na-

ture, location, date and time of the hearing.
2.  Advise the adult expectant mother of her right to legal

counsel regardless of ability to pay.
(5) Subject to sub. (3) (b), the court shall make every reason-

able effort to identify and notify any person who has filed a decla-
ration of interest under s. 48.025 and any person who has been ad-
judged to be the biological father of the child in a judicial
proceeding unless the biological father’s rights have been termi-
nated.

(6) When a proceeding is initiated under s. 48.14, all inter-
ested parties shall receive notice and appropriate summons shall
be issued in a manner specified by the court, consistent with appli-
cable governing statutes.  In addition, if the child who is the sub-
ject of the proceeding is in the care of a foster parent, treatment
foster parent or other physical custodian described in s. 48.62 (2),
the court shall give the foster parent, treatment foster parent or
other physical custodian notice and an opportunity to be heard as
provided in sub. (3) (a).

(8) When a petition is filed under s. 48.13 or when a petition
involving an expectant mother who is a child is filed under s.
48.133, the court shall notify, in writing, the child’s parents or
guardian that they may be ordered to reimburse this state or the
county for the costs of legal counsel provided for the child, as pro-
vided under s. 48.275 (2).

(9) Subsections (1) to (8) do not apply in any proceeding under
s. 48.375 (7).  For proceedings under s. 48.375 (7), the circuit court
shall provide notice only to the minor, her counsel, if any, the
member of the clergy who filed the petition on behalf of the minor,
if  any, and her guardian ad litem, if any.  The notice shall contain
the title and case number of the proceeding, and the nature, loca-
tion, date and time of the hearing or other proceeding.  Notice to
the minor or to the member of the clergy, if any, shall be provided

as requested under s. 48.257 (1) (h) and, after appointment of the
minor’s counsel, if any, by her counsel.

History:   1977 c. 354; 1979 c. 300, 331, 359; 1983 a. 27; Sup. Ct. Order, 141 Wis.
2d xiv (1987); 1987 a. 403; 1991 a. 263, 315; 1993 a. 98, 395; 1995 a. 27, 77, 275;
1997 a. 237, 292; 1999 a. 32, 149.

48.273 Service  of summons or notice; expense.
(1) Service of summons or notice required by s. 48.27 may be
made by mailing a copy thereof to the persons summoned or noti-
fied.  If the persons fail to appear at the hearing or otherwise to ac-
knowledge service, a continuance shall be granted, except where
the court determines otherwise because the child is in secure cus-
tody, and service shall be made personally by delivering to the per-
sons a copy of the summons or notice; except that if the court is
satisfied that it is impracticable to serve the summons or notice
personally, it may make an order providing for the service of the
summons or notice by certified mail addressed to the last−known
addresses of the persons.  The court may refuse to grant a continu-
ance when the child is being held in secure custody, but in such a
case the court shall order that service of notice of the next hearing
be made personally or by certified mail to the last−known address
of the person who failed to appear at the hearing.  Personal service
shall be made at least 72 hours before the time of the hearing.  Mail
shall be sent at least 7 days before the time of the hearing, except
where the petition is filed under s. 48.13 and the person to be noti-
fied lives outside the state, in which case the mail shall be sent at
least 14 days before the time of the hearing.

(2) Service of summons or notice required by this chapter may
be made by any suitable person under the direction of the court.

(3) The expenses of service of summons or notice or of the
publication of summons or notice and the traveling expenses and
fees as allowed in ch. 885 incurred by any person summoned or
required to appear at the hearing of any case coming within the ju-
risdiction of the court under ss. 48.13 to 48.14, shall be a charge
on the county when approved by the court.

(4) (a)  Subsections (1) and (3) do not apply to any proceeding
under s. 48.375 (7).

(b)  Personal service is required for notice of all proceedings
under s. 48.375 (7), except that, if the minor is not represented by
counsel, notice to the minor shall be in the manner and at the place
designated in the petition under s. 48.257 (1) until appointment of
the minor’s counsel, if any, under s. 48.375 (7) (a) 1.  Notice shall
be served immediately for any proceeding under s. 48.375 (7) un-
less the minor waives the immediate notice.  If the minor waives
the immediate notice, the notice shall be served at least 24 hours
before the time of the hearing under s. 48.375 (7) (b) or any other
proceeding under s. 48.375 (7).  A minor may, in acknowledging
receipt of service of the notice, sign the name “Jane Doe” in lieu
of providing the minor’s full signature.

(c)  The expenses of service of notice and the travel expenses
and fees allowed in ch. 885 incurred by any person who is required
to appear, other than the minor who is named in the petition, in any
proceeding under s. 48.375 (7) shall be paid by the county in
which the circuit court that holds the proceeding is located.

History:   1977 c. 354; 1979 c. 300; 1991 a. 263; 1993 a. 98; 1995 a. 77.
Service under this section is applicable to members of an Indian tribe.  In Interest

of M.L.S. 157 Wis. 2d 26, 458 N.W.2d 541 (Ct. App. 1990).

48.275 Parents’  contribution to cost of court and legal
services.   (1) If the court finds a child to be in need of protection
or services under s. 48.13 or an unborn child of an expectant moth-
er who is a child to be in need of protection or services under s.
48.133, the court shall order the parent of the child to contribute
toward the expense of post−adjudication services to the child ex-
pectant mother and the child when born the proportion of the total
amount which the court finds the parent is able to pay.  If the court
finds an unborn child of an expectant mother who is an adult to be
in need of protection or services under s. 48.133, the court shall
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order the adult expectant mother to contribute toward the expense
of post−adjudication services to the adult expectant mother and
the child when born the proportion of the total amount which the
court finds the adult expectant mother is able to pay.

(2) (a)  If this state or a county provides legal counsel to a child
who is subject to a proceeding under s. 48.13 or to a child expec-
tant mother who is subject to a proceeding under s. 48.133, the
court shall order the child’s parent to reimburse the state or county
in accordance with par. (b) or (c).  If this state or a county provides
legal counsel to an adult expectant mother who is subject to a pro-
ceeding under s. 48.133, the court shall order the adult expectant
mother to reimburse the state or county in accordance with par. (b)
or (c).  The court may not order reimbursement if a parent is the
complaining or petitioning party or if the court finds that the inter-
ests of the parent and the interests of the child in the proceeding
are substantially and directly adverse and that reimbursement
would be unfair to the parent.  The court may not order reimburse-
ment until the completion of the proceeding or until the state or
county is no longer providing the child or expectant mother with
legal counsel in the proceeding.

(b)  If this state provides the child or adult expectant mother
with legal counsel and the court orders reimbursement under par.
(a), the child’s parent or the adult expectant mother may request
the state public defender to determine whether the parent or adult
expectant mother is indigent as provided under s. 977.07 and to
determine the amount of reimbursement.  If the parent or adult ex-
pectant mother is found not to be indigent, the amount of reim-
bursement shall be the maximum amount established by the pub-
lic defender board.  If the parent or adult expectant mother is found
to be indigent in part, the amount of reimbursement shall be the
amount of partial payment determined in accordance with the
rules of the public defender board under s. 977.02 (3).

(c)  If the county provides the child or adult expectant mother
with legal counsel and the court orders reimbursement under par.
(a), the court shall either make a determination of indigency or
shall appoint the county department to make the determination.
If  the court or the county department finds that the parent or adult
expectant mother is not indigent or is indigent in part, the court
shall establish the amount of reimbursement and shall order the
parent or adult expectant mother to pay it.

(cg)  The court shall, upon motion by a parent or expectant
mother, hold a hearing to review any of the following:

1.  An indigency determination made under par. (b) or (c).
2.  The amount of reimbursement ordered.
3.  The court’s finding, under par. (a), that the interests of the

parent and the child are not substantially and directly adverse and
that ordering the payment of reimbursement would not be unfair
to the parent.

(cr)  Following a hearing under par. (cg), the court may affirm,
rescind or modify the reimbursement order.

(d)  1.  In a county having a population of less than 500,000,
reimbursement payments shall be made to the clerk of courts of
the county where the proceedings took place.  Each payment shall
be transmitted to the county treasurer, who shall deposit 25% of
the amount paid for state−provided counsel in the county treasury
and transmit the remainder to the state treasurer.  Payments trans-
mitted to the state treasurer shall be deposited in the general fund
and credited to the appropriation account under s. 20.550 (1) (L).
The county treasurer shall deposit 100% of the amount paid for
county−provided counsel in the county treasury.

2.  In a county having a population of 500,000 or more, reim-
bursement payments shall be made to the clerk of courts of the
county where the proceedings took place.  Each payment shall be
transmitted to the state treasurer, who shall deposit the amount
paid in the general fund and credit 25% of the amount paid to the
appropriation account under s. 20.435 (3) (gx) and the remainder
to the appropriation account under s. 20.550 (1) (L).

(dm)  Within 30 days after each calendar quarter, the clerk of
court for each county shall report to the state public defender all
of the following:

1.  The total amount of reimbursement determined or ordered
under par. (b) or (cr) for state−provided counsel during the pre-
vious calendar quarter.

2.  The total amount collected under par. (d) for state−provided
counsel during the previous calendar quarter.

(e)  A person who fails to comply with an order under par. (b)
or (c) may be proceeded against for contempt of court under ch.
785.

(3) This section does not apply to any proceedings under s.
48.375 (7).

History:   1977 c. 29, 354, 449; 1981 c. 20; 1983 a. 27; 1985 a. 29, 176; 1987 a.
27; 1991 a. 263; 1993 a. 98, 446; 1995 a. 27, 77; 1997 a. 27, 292.

Guardian ad litem fees are not reimbursable under sub.(2) (a).  In Interest of G. &
L.P. 119 Wis. 2d 349, 349 N.W.2d 743 (Ct. App. 1984).

48.28 Failure  to obey summons;  capias.   If any person
summoned fails without reasonable cause to appear, he or she
may be proceeded against for contempt of court.  In case the sum-
mons cannot be served or the parties served fail to obey the same,
or in any case when it appears to the court that the service will be
ineffectual a capias may be issued for the parent or guardian or for
the child. Subchapter IV governs the taking and holding of a child
in custody.

History:   1977 c. 354 s. 41; Stats. 1977 s. 48.28; 1979 c. 331, 359.
The issuance of a capias to secure the physical attendance of a juvenile prior to the

service of the summons and petition on the juvenile was error but did not deny the
court personal jurisdiction.  Interest of Jermaine T.J. 181 Wis. 2d 82, 510 N.W.2d 735
(Ct. App. 1993).

48.29 Substitution  of judge.   (1) The child, the child’s par-
ent, guardian or legal custodian, the expectant mother or the un-
born child by the unborn child’s guardian ad litem, either before
or during the plea hearing, may file a written request with the clerk
of the court or other person acting as the clerk for a substitution
of the judge assigned to the proceeding.  Upon filing the written
request, the filing party shall immediately mail or deliver a copy
of the request to the judge named in the request.  When any person
has the right to request a substitution of judge, that person’s coun-
sel or guardian ad litem may file the request.  Not more than one
such written request may be filed in any one proceeding, nor may
any single request name more than one judge.  This section does
not apply to proceedings under s. 48.21 or 48.213.

(1m) When the clerk receives a request for substitution, the
clerk shall immediately contact the judge whose substitution has
been requested for a determination of whether the request was
made timely and in proper form. If the request is found to be timely
and in proper form, the judge named in the request has no further
jurisdiction and the clerk shall request the assignment of another
judge under s. 751.03.  If no determination is made within 7 days,
the clerk shall refer the matter to the chief judge of the judicial ad-
ministrative district for determination of whether the request was
made timely and in proper form and reassignment as necessary.

(3) Subsections (1) and (1m) do not apply in any proceeding
under s. 48.375 (7).  For proceedings under s. 48.375 (7), the mi-
nor may select the judge whom she wishes to be assigned to the
proceeding and that judge shall be assigned to the proceeding.

History:   1977 c. 354; 1979 c. 32 s. 92 (1); 1979 c. 300; 1987 a. 151; 1991 a. 263;
1993 a. 98; 1995 a. 77; 1997 a. 35, 292.

Sub. (1) permits more than one party to file a request for a substitution of judge in
a TPR proceeding.  Julie A.B. v. Sheboygan County, 2002 WI App 220, ___Wis. 2d.
___, ___ N.W.2d ___.

48.293 Discovery.   (1) Copies of all law enforcement officer
reports, including the officer’s memorandum and witnesses’
statements, shall be made available upon request to counsel or
guardian ad litem for any party and to the court−appointed special
advocate for the child prior to a plea hearing.  The reports shall be
available through the representative of the public designated
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under s. 48.09.  The identity of a confidential informant may be
withheld pursuant to s. 905.10.

(2) All  records relating to a child, or to an unborn child and the
unborn child’s expectant mother, which are relevant to the subject
matter of a proceeding under this chapter shall be open to inspec-
tion by a guardian ad litem or counsel for any party and to inspec-
tion by the court−appointed special advocate for the child, upon
demand and upon presentation of releases when necessary, at least
48 hours before the proceeding.  Persons and unborn children, by
their guardians ad litem, entitled to inspect the records may obtain
copies of the records with the permission of the custodian of the
records or with permission of the court.  The court may instruct
counsel, a guardian ad litem or a court−appointed special advocate
not to disclose specified items in the materials to the child or the
parent, or to the expectant mother, if the court reasonably believes
that the disclosure would be harmful to the interests of the child
or the unborn child.

(3) Upon request prior to the fact−finding hearing, counsel for
the interests of the public shall disclose to the child, through his
or her counsel or guardian ad litem, or to the unborn child, through
the unborn child’s guardian ad litem, the existence of any video-
taped oral statement of a child under s. 908.08 which is within the
possession, custody or control of the state and shall make reason-
able arrangements for the requesting person to view the video-
taped oral statement.  If, subsequent to compliance with this sub-
section, the state obtains possession, custody or control of such a
videotaped statement, counsel for the interests of the public shall
promptly notify the requesting person of that fact and make rea-
sonable arrangements for the requesting person to view the video-
taped oral statement.

(4) In addition to the discovery procedures permitted under
subs. (1) to (3), the discovery procedures permitted under ch. 804
shall apply in all proceedings under this chapter.

History:   1977 c. 354; 1985 a. 262; 1989 a. 121; 1993 a. 16; 1995 a. 77, 275; 1997
a. 292; 1999 a. 149.

Judicial Council Note, 1985: Sub. (3) makes videotaped oral statements of chil-
dren in the possession, custody or control of the state discoverable upon demand by
the child, child’s counsel or guardian ad litem.  These statements may be admissible
under s. 908.08, stats. [85 Act 262]

Prior to a waiver hearing, a juvenile does not have broad discovery rights under this
section.  In Interest of T. M. J. 110 Wis. 2d 7, 327 N.W.2d 198 (Ct. App. 1982).

This section is the exclusive source of discovery rights of parties in ch. 48 actions.
That ch. 804 discovery procedures are not available in ch. 48 actions does not deny
due process.  State v. Tammy F. 196 Wis. 2d 981, 539 N.W.2d 475 (Ct. App. 1995).

48.295 Physical,  psychological,  mental or develop -
mental  examination.   (1) After the filing of a petition and
upon a finding by the court that reasonable cause exists to warrant
an examination or an alcohol and other drug abuse assessment that
conforms to the criteria specified under s. 48.547 (4), the court
may order any child coming within its jurisdiction to be examined
as an outpatient by personnel in an approved treatment facility for
alcohol and other drug abuse, by a physician, psychiatrist or li-
censed psychologist, or by another expert appointed by the court
holding at least a master’s degree in social work or another related
field of child development, in order that the child’s physical, psy-
chological, alcohol or other drug dependency, mental or develop-
mental condition may be considered.  The court may also order an
examination or an alcohol and other drug abuse assessment that
conforms to the criteria specified under s. 48.547 (4) of a parent,
guardian or legal custodian whose ability to care for a child is at
issue before the court or of an expectant mother whose ability to
control her use of alcohol beverages, controlled substances or
controlled substance analogs is at issue before the court.  The court
shall hear any objections by the child, the child’s parents, guardian
or legal custodian to the request for such an examination or assess-
ment before ordering the examination or assessment.  The ex-
penses of an examination, if approved by the court, shall be paid
by the county of the court ordering the examination in a county
having a population of less than 500,000 or by the department in
a county having a population of 500,000 or more.  The payment
for an alcohol and other drug abuse assessment shall be in accord-
ance with s. 48.361.

(1c) Reasonable cause is considered to exist to warrant an al-
cohol and other drug abuse assessment under sub. (1) if the multi-
disciplinary screen procedure conducted under s. 48.24 (2) indi-
cates that the child or expectant mother is at risk of having needs
and problems related to alcohol or other drug abuse.

(1g) If  the court orders an alcohol or other drug abuse assess-
ment under sub. (1), the approved treatment facility shall, within
14 days after the court order, report the results of the assessment
to the court, except that, upon request by the approved treatment
facility and if the child is not an expectant mother under s. 48.133
and is not held in secure or nonsecure custody, the court may ex-
tend the period for assessment for not more than 20 additional
working days.  The report shall include a recommendation as to
whether the child or expectant mother is in need of treatment for
abuse of alcohol beverages, controlled substances or controlled
substance analogs or education relating to the use of alcohol bev-
erages, controlled substances and controlled substance analogs
and, if so, shall recommend a service plan and an appropriate treat-
ment, from an approved treatment facility, or a court−approved
education program.

(2) The examiner shall file a report of the examination with the
court by the date specified in the order.  The court shall cause cop-
ies to be transmitted to the district attorney or corporation counsel,
to counsel or guardian ad litem for the child and to the court−
appointed special advocate for the child.  If applicable, the court
shall also cause copies to be transmitted to counsel or guardian ad
litem for the unborn child and the unborn child’s expectant moth-
er.  The report shall describe the nature of the examination and
identify the persons interviewed, the particular records reviewed
and any tests administered to the child or expectant mother.  The
report shall also state in reasonable detail the facts and reasoning
upon which the examiner’s opinions are based.

(3) If  the child, the child’s parent or the expectant mother ob-
jects to a particular physician, psychiatrist, licensed psychologist
or other expert as required under this section, the court shall ap-
point a different physician, psychiatrist, psychologist or other ex-
pert as required under this section.

(4) Motions or objections under this section may be heard un-
der s. 807.13.

History:   1977 c. 354; 1979 c. 300; 1985 a. 321; Sup. Ct. Order, 141 Wis. 2d xiii
(1987); 1987 a. 339; 1993 a. 474; 1995 a. 77, 225, 448; 1997 a. 27, 292; 1999 a. 149.

Judicial Council Note, 1988: Sub. (4) allows oral argument on motions or objec-
tions under this section to be heard by telephone. [Re Order effective Jan. 1, 1988]

48.297 Motions  before trial.   (1) Any motion which is ca-
pable of determination without trial of the general issue may be
made before trial.

(2) Defenses and objections based on defects in the institution
of proceedings, lack of probable cause on the face of the petition,
insufficiency of the petition  or invalidity in whole or in part of the
statute on which the petition is founded shall be raised not later
than 10 days after the plea hearing or be deemed waived.  Other
motions capable of determination without trial may be brought
any time before trial.

(3) Motions to suppress evidence as having been illegally
seized or statements as having been illegally obtained shall be
made before fact−finding on the issues.  The court may entertain
the motion at the fact−finding hearing if it appears that a party is
surprised by the attempt to introduce such evidence and that party
waives jeopardy.

(4) Although the taking of a child or an expectant mother of
an unborn child into custody is not an arrest, that taking into custo-
dy shall be considered an arrest for the purpose of deciding mo-
tions which require a decision about the propriety of taking into
custody, including motions to suppress evidence as illegally
seized, motions to suppress statements as illegally obtained and
motions challenging the lawfulness of the taking into custody.

(5) If  the child or the expectant mother of an unborn child is
in custody and the court grants a motion to dismiss based on a de-
fect in the petition or in the institution of the proceedings, the court
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may order the child or expectant mother to be continued in custody
for not more than 48 hours pending the filing of a new petition.

(6) A motion required to be served on a child may be served
on his or her attorney of record.  A motion required to be served
on an unborn child may be served on the unborn child’s guardian
ad litem.

(7) Oral argument permitted on motions under this section
may be heard by telephone under s. 807.13 (1).

History:   1977 c. 354; 1979 c. 300, 331, 359; Sup. Ct. Order, 141 Wis. 2d xiii
(1987); 1995 a. 77; 1997 a. 35, 292.

48.299 Procedures  at hearings.   (1)  (a)  The general pub-
lic shall be excluded from hearings under this chapter and from
hearings by courts exercising jurisdiction under s. 48.16 unless a
public fact−finding hearing is demanded by a child through his or
her counsel, by an expectant mother through her counsel or by an
unborn child through the unborn child’s guardian ad litem.  How-
ever, the court shall refuse to grant the public hearing in a proceed-
ing other than a proceeding under s. 48.375 (7), if a parent, guard-
ian, expectant mother or unborn child through the unborn child’s
guardian ad litem objects.

(ag)  In a proceeding other than a proceeding under s. 48.375
(7), if a public hearing is not held, only the parties and their coun-
sel or guardian ad litem, the court−appointed special advocate for
the child, the child’s foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2), witnesses and other
persons requested by a party and approved by the court may be
present, except that the court may exclude a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) from any portion of the hearing if that portion of the
hearing deals with sensitive personal information of the child or
the child’s family or if the court determines that excluding the fos-
ter parent, treatment foster parent or other physical custodian
would be in the best interests of the child.  Except in a proceeding
under s. 48.375 (7), any other person the court finds to have a prop-
er interest in the case or in the work of the court, including a mem-
ber of the bar, may be admitted by the court.

(ar)  All hearings under s. 48.375 (7) shall be held in chambers,
unless a public fact−finding hearing is demanded by the child
through her counsel.  In a proceeding under s. 48.375 (7), the
child’s foster parent, treatment foster parent or other physical cus-
todian described in s. 48.62 (2) may be present if requested by a
party and approved by the court.

(b)  Except as provided in ss. 48.375 (7) (e) and 48.396, any
person who divulges any information which would identify the
child, the expectant mother or the family involved in any proceed-
ing under this chapter shall be subject to ch. 785.

(3) If the court finds that it is in the best interest of the child,
and if the child’s counsel or guardian ad litem consents, the child
may be temporarily excluded by the court from a hearing on a peti-
tion alleging that the child is in need of protection or services.  If
the court finds that a child under 7 years of age is too young to
comprehend the hearing, and that it is in the best interest of the
child, the child may be excluded from the entire hearing.

(4) (a)  Chapters 901 to 911 shall govern the presentation of
evidence at the fact−finding hearings under ss. 48.31, 48.42,
48.977 (4) (d) and 48.978 (2) (e) and (3) (f) 2.

(b)  Except as provided in s. 901.05, neither common law nor
statutory rules of evidence are binding at a hearing for a child held
in custody under s. 48.21, a hearing for an adult expectant mother
held in custody under s. 48.213, a runaway home hearing under
s. 48.227 (4), a dispositional hearing, or a hearing about changes
in placement, revision of dispositional orders, extension of dis-
positional orders or termination of guardianship orders entered
under s. 48.977 (4) (h) 2. or (6) or 48.978 (2) (j) 2. or (3) (g).  At
those hearings, the court shall admit all testimony having reason-
able probative value, but shall exclude immaterial, irrelevant or
unduly repetitious testimony or evidence that is inadmissible un-
der s. 901.05.  Hearsay evidence may be admitted if it has demon-
strable circumstantial guarantees of trustworthiness.  The court

shall give effect to the rules of privilege recognized by law.  The
court shall apply the basic principles of relevancy, materiality and
probative value to proof of all questions of fact.  Objections to evi-
dentiary offers and offers of proof of evidence not admitted may
be made and shall be noted in the record.

(5) On request of any party, unless good cause to the contrary
is shown, any hearing under s. 48.209 (1) (e), 48.21 (1) or 48.213
(1) may be held on the record by telephone or live audiovisual
means or testimony may be received by telephone or live audiovi-
sual means as prescribed in s. 807.13 (2).  The request and the
showing of good cause for not conducting the hearing or admitting
testimony by telephone or live audiovisual means may be made
by telephone.

(6) If  a man who has been given notice under s. 48.27 (3) (b)
1. appears at any hearing for which he received the notice, alleges
that he is the father of the child and states that he wishes to estab-
lish the paternity of the child, all of the following apply:

(a)  The court shall refer the matter to the state or to the attorney
responsible for support enforcement under s. 59.53 (6) (a) for a de-
termination, under s. 767.45, of whether an action should be
brought for the purpose of determining the paternity of the child.

(b)  The state or the attorney responsible for support enforce-
ment who receives a referral under par. (a) shall perform the duties
specified under s. 767.45 (5) (c) and (6r).

(c)  The court having jurisdiction over actions affecting the
family shall give priority under 767.475 (7m) to an action brought
under s. 767.45 whenever the petition filed under s. 767.45 indi-
cates that the matter was referred by the court under par. (a).

(d)  The court may stay the proceedings under this chapter
pending the outcome of the paternity proceedings under ss.
767.45 to 767.60 if the court determines that the paternity pro-
ceedings will not unduly delay the proceedings under this chapter
and the determination of paternity is necessary to the court’s dis-
position of the child if the child is found to be in need of protection
or services.

(e)  1.  In this paragraph, “genetic test” means a test that ex-
amines genetic markers present on blood cells, skin cells, tissue
cells, bodily fluid cells or cells of another body material for the
purpose of determining the statistical probability that a man who
is alleged to be a child’s father is the child’s biological father.

2.  The court shall, at the hearing, orally inform any man speci-
fied in sub. (6) (intro.) that he may be required to pay for any test-
ing ordered by the court under this paragraph or under s. 885.23.

3.  In addition to ordering testing as provided under s. 885.23,
if  the court determines that it would be in the best interests of the
child, the court may order any man specified in sub. (6) (intro.) to
submit to one or more genetic tests which shall be performed by
an expert qualified as an examiner of genetic markers present on
the cells and of the specific body material to be used for the tests,
as appointed by the court.  A report completed and certified by the
court−appointed expert stating genetic test results and the statisti-
cal probability that the man alleged to be the child’s father is the
child’s biological father based upon the genetic tests is admissible
as evidence without expert testimony and may be entered into the
record at any hearing.  The court, upon request by a party, may or-
der that independent tests be performed by other experts qualified
as examiners of genetic markers present on the cells of the specific
body materials to be used for the tests.

4.  If the genetic tests show that an alleged father is not ex-
cluded and that the statistical probability that the alleged father is
the child’s biological father is 99.0% or higher, the court may de-
termine that for purposes of a proceeding under this chapter, other
than a proceeding under subch. VIII , the man is the child’s biologi-
cal parent.

5.  A determination by the court under subd. 4. is not a judg-
ment of paternity under ch. 767 or an adjudication of paternity un-
der subch. VIII .

(7) If  a man who has been given notice under s. 48.27 (3) (b)
1. appears at any hearing for which he received the notice but does
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not allege that he is the father of the child and state that he wishes
to establish the paternity of the child or if no man to whom such
notice was given appears at a hearing, the court may refer the mat-
ter to the state or to the attorney responsible for support enforce-
ment under s. 59.53 (6) (a) for a determination, under s. 767.45,
of whether an action should be brought for the purpose of deter-
mining the paternity of the child.

(8) As part of the proceedings under this chapter, the court
may order that a record be made of any testimony of the child’s
mother relating to the child’s paternity.  A record made under this
subsection is admissible in a proceeding to determine the child’s
paternity under ss. 767.45 to 767.60.

History:   1979 c. 300; 1981 c. 353; 1985 a. 311; 1987 a. 27; Sup. Ct. Order, 141
Wis. 2d xiii (1987); 1991 a. 263, 269; 1993 a. 16, 32, 98, 227, 228, 395; 1995 a. 77,
201, 275; 1997 a. 35, 252, 292, 334; 1999 a. 32, 149.

Judicial Council Note, 1988: Sub. (5) allows a judicial review of the status of a
child held in a county jail, or a continuation of custody hearing, to be held by tele-
phone conference, or telephoned testimony to be admitted at such a hearing, on re-
quest of any party, unless good cause to the contrary is shown. [Re Order effective
Jan. 1, 1988]

48.30 Plea hearing.   (1) Except as provided in this subsec-
tion, the hearing to determine whether any party wishes to contest
an allegation that the child or unborn child is in need of protection
or services shall take place on a date which allows reasonable time
for the parties to prepare but is within 30 days after the filing of
a petition for a child or an expectant mother who is not being held
in secure custody or within 10 days after the filing of a petition for
a child who is being held in secure custody.

(2) At the commencement of the hearing under this section the
child and the parent, guardian or legal custodian, the child expec-
tant mother, her parent, guardian or legal custodian and the unborn
child through the unborn child’s guardian ad litem or the adult ex-
pectant mother and the unborn child through the unborn child’s
guardian ad litem, shall be advised of their rights as specified in
s. 48.243 and shall be informed that a request for a jury trial or for
a substitution of judge under s. 48.29 must be made before the end
of the plea hearing or be waived.  Nonpetitioning parties, includ-
ing the child, shall be granted a continuance of the plea hearing if
they wish to consult with an attorney on the request for a jury trial
or substitution of a judge.

(3) If  a petition alleges that a child is in need of protection or
services under s. 48.13 or that an unborn child of a child expectant
mother is in need of protection or services under s. 48.133, the
nonpetitioning parties and the child, if he or she is 12 years of age
or older or is otherwise competent to do so, shall state whether
they desire to contest the petition.  If a petition alleges that an un-
born child of an adult expectant mother is in need of protection or
services under s. 48.133, the adult expectant mother of the unborn
child shall state whether she desires to contest the petition.

(6) (a)  If a petition is not contested, the court shall set a date
for the dispositional hearing which allows reasonable time for the
parties to prepare but is no more than 10 days after the plea hearing
for a child who is held in secure custody and no more than 30 days
after the plea hearing for a child or an expectant mother who is not
held in secure custody.  If all parties consent the court may proceed
immediately with the dispositional hearing.

(b)  If it appears to the court that disposition of the case may
include placement of the child outside the child’s home, the court
shall order the child’s parent to provide a statement of income, as-
sets, debts and living expenses to the court or the designated agen-
cy under s. 48.33 (1) at least 5 days before the scheduled date of
the dispositional hearing or as otherwise ordered by the court.  The
clerk of court shall provide, without charge, to any parent ordered
to provide a statement of income, assets, debts and living expenses
a document setting forth the percentage standard established by
the department of workforce development under s. 49.22 (9) and
the manner of its application established by the department of
health and family services under s. 46.247 and listing the factors
that a court may consider under s. 46.10 (14) (c).

(c)  If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the

court orders the child’s parent to provide that statement to the des-
ignated agency under s. 48.33 (1) and that designated agency is
not the county department or, in a county having a population of
500,000 or more, the department, the court shall also order the
child’s parent to provide that statement to the county department
or, in a county having a population of 500,000 or more, the depart-
ment at least 5 days before the scheduled date of the dispositional
hearing or as otherwise ordered by the court.  The county depart-
ment or, in a county having a population of 500,000 or more, the
department shall provide, without charge, to the parent a form on
which to provide that statement, and the parent shall provide that
statement on that form.  The county department or, in a county
having a population of 500,000 or more, the department shall use
the information provided in the statement to determine whether
the department may claim federal foster care and adoption assist-
ance reimbursement under 42 USC 670 to 679a for the cost of pro-
viding care for the child.

(7) If  the petition is contested, the court shall set a date for the
fact−finding hearing which allows reasonable time for the parties
to prepare but is no more than 20 days after the plea hearing for
a child who is held in secure custody and no more than 30 days af-
ter the plea hearing for a child or an expectant mother who is not
held in secure custody.

(8) Before accepting an admission or plea of no contest of the
alleged facts in a petition, the court shall:

(a)  Address the parties present including the child or expectant
mother personally and determine that the plea or admission is
made voluntarily with understanding of the nature of the acts al-
leged in the petition and the potential dispositions.

(b)  Establish whether any promises or threats were made to
elicit the plea or admission and alert unrepresented parties to the
possibility that a lawyer may discover defenses or mitigating cir-
cumstances which would not be apparent to them.

(c)  Make such inquiries as satisfactorily establishes that there
is a factual basis for the plea or admission of the parent and child,
of the parent and child expectant mother or of the adult expectant
mother.

(9) If  a circuit court commissioner conducts the plea hearing
and accepts an admission of the alleged facts in a petition brought
under s. 48.13 or 48.133, the judge shall review the admission at
the beginning of the dispositional hearing by addressing the par-
ties and making the inquiries set forth in sub. (8).

(10) The court may permit any party to participate in hearings
under this section by telephone or live audiovisual means.

History:   1977 c. 354, 355, 447; 1979 c. 300, 331, 355, 359; 1985 a. 321, 332; 1987
a. 151; 1987 a. 403 s. 256; Sup. Ct. Order, 158 Wis. 2d xvii (1990); 1993 a. 163, 474,
481; 1995 a. 77, 225, 404, 417; 1997 a. 3, 252, 292; 1999 a. 103; 2001 a. 61.

The time limits under sub. (1) are mandatory; failure to comply results in the court’s
loss of competency and is properly remedied by dismissal without prejudice.  In Inter-
est of Jason B. 176 Wis. 2d 400, 500 N.W.2d 384 (Ct. App. 1993).

A court’s failure to inform a juvenile of the right to judicial substitution does not
affect its competence and warrants reversal only if the juvenile suffers actual preju-
dice.  State v. Kywanda F. 200 Wis. 2d 26, 546 N.W.2d 440 (1996).

48.305 Hearing  upon the involuntary  removal of a
child  or expectant mother .  Notwithstanding other time peri-
ods for hearings under this chapter, if a child is removed from the
physical custody of the child’s parent or guardian under s. 48.19
(1) (c) or (cm) or (d) 5. or 8. without the consent of the parent or
guardian or if an adult expectant mother is taken into custody un-
der s. 48.193 (1) (c) or (d) 2. without the consent of the expectant
mother, the court shall schedule a plea hearing and fact−finding
hearing within 30 days after a request from the parent or guardian
from whom custody was removed or from the adult expectant
mother who was taken into custody.  The plea hearing and fact−
finding hearing may be combined.  This time period may be ex-
tended only with the consent of the requesting parent, guardian or
expectant mother.

History:   1977 c. 354; 1979 c. 300; 1997 a. 292.

48.31 Fact−finding  hearing.   (1) In this section, “fact−
finding hearing” means a hearing to determine if the allegations
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in a petition under s. 48.13 or 48.133 or a petition to terminate pa-
rental rights are proved by clear and convincing evidence.

(2) The hearing shall be to the court unless the child, the
child’s parent, guardian, or legal custodian, the unborn child by
the unborn child’s guardian ad litem, or the expectant mother of
the unborn child exercises the right to a jury trial by demanding
a jury trial at any time before or during the plea hearing.  If a jury
trial is demanded in a proceeding under s. 48.13 or 48.133, the jury
shall consist of 6 persons.  If a jury trial is demanded in a proceed-
ing under s. 48.42, the jury shall consist of 12 persons unless the
parties agree to a lesser number.  Chapters 756 and 805 shall gov-
ern the selection of jurors.  If the hearing involves a child victim
or witness, as defined in s. 950.02, the court may order the taking
and allow the use of a videotaped deposition under s. 967.04 (7)
to (10) and, with the district attorney, shall comply with s.
971.105.  At the conclusion of the hearing, the court or jury shall
make a determination of the facts, except that in a case alleging a
child or an unborn child to be in need of protection or services un-
der s. 48.13 or 48.133, the court shall make the determination un-
der s. 48.13 (intro.) or 48.133 relating to whether the child or un-
born child is in need of protection or services that can be ordered
by the court.  If the court finds that the child or unborn child is not
within the jurisdiction of the court or, in a case alleging a child or
an unborn child to be in need of protection or services under s.
48.13 or 48.133, that the child or unborn child is not in need of
protection or services that can be ordered by the court or if the
court or jury finds that the facts alleged in the petition have not
been proved, the court shall dismiss the petition with prejudice.

(4) The court or jury shall make findings of fact and the court
shall make conclusions of law relating to the allegations of a peti-
tion filed under s. 48.13, 48.133 or 48.42, except that the court
shall make findings of fact relating to whether the child or unborn
child is in need of protection or services which can be ordered by
the court.  In cases alleging a child to be in need of protection or
services under s. 48.13 (11), the court may not find that the child
is suffering emotional damage unless a licensed physician special-
izing in psychiatry or a licensed psychologist appointed by the
court to examine the child has testified at the hearing that in his or
her opinion the condition exists, and adequate opportunity for the
cross−examination of the physician or psychologist has been af-
forded.  The judge may use the written reports if the right to have
testimony presented is voluntarily, knowingly and intelligently
waived by the guardian ad litem or legal counsel for the child and
the parent or guardian.  In cases alleging a child to be in need of
protection or services under s. 48.13 (11m) or an unborn child to
be in need of protection or services under s. 48.133, the court may
not find that the child or the expectant mother of the unborn child
is in need of treatment and education for needs and problems re-
lated to the use or abuse of alcohol beverages, controlled sub-
stances or controlled substance analogs and its medical, personal,
family or social effects unless an assessment for alcohol and other
drug abuse that conforms to the criteria specified under s. 48.547
(4) has been conducted by an approved treatment facility.

(7) (a)  At the close of the fact−finding hearing, the court shall
set a date for the dispositional hearing which allows a reasonable
time for the parties to prepare but is no more than 10 days after the
fact−finding hearing for a child in secure custody and no more
than 30 days after the fact−finding hearing for a child or expectant
mother who is not held in secure custody.  If all parties consent,
the court may immediately proceed with a dispositional hearing.

(b)  If it appears to the court that disposition of the case may
include placement of the child outside the child’s home, the court
shall order the child’s parent to provide a statement of income, as-
sets, debts and living expenses to the court or the designated agen-
cy under s. 48.33 (1) at least 5 days before the scheduled date of
the dispositional hearing or as otherwise ordered by the court.  The
clerk of court shall provide, without charge, to any parent ordered
to provide a statement of income, assets, debts and living expenses
a document setting forth the percentage standard established by
the department of workforce development under s. 49.22 (9) and

the manner of its application established by the department of
health and family services under s. 46.247 and listing the factors
that a court may consider under s. 46.10 (14) (c).

(c)  If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the des-
ignated agency under s. 48.33 (1) and that designated agency is
not the county department or, in a county having a population of
500,000 or more, the department, the court shall also order the
child’s parent to provide that statement to the county department
or, in a county having a population of 500,000 or more, the depart-
ment at least 5 days before the scheduled date of the dispositional
hearing or as otherwise ordered by the court.  The county depart-
ment or, in a county having a population of 500,000 or more, the
department shall provide, without charge, to the parent a form on
which to provide that statement, and the parent shall provide that
statement on that form.  The county department or, in a county
having a population of 500,000 or more, the department shall use
the information provided in the statement to determine whether
the department may claim federal foster care and adoption assist-
ance reimbursement under 42 USC 670 to 679a for the cost of pro-
viding care for the child.

History:   1977 c. 354, 447; 1979 c. 32 s. 92 (13); 1979 c. 300, 331, 355, 357, 359;
1983 a. 197; 1985 a. 262 s. 8; 1987 a. 339; 1993 a. 481; 1995 a. 77, 275, 404, 448;
1997 a. 3, 35, 292; 1999 a. 103; 2001 a. 105.

As a matter of judicial administration, the supreme court mandates procedures for
withdrawal of a juvenile’s jury demand.  In Interest of N.E. 122 Wis. 2d 198, 361
N.W.2d 693 (1985).

A fact−finding hearing under sub. (1) was not closed until the court ruled on a mo-
tion to set aside the verdict.  In Interest of C.M.L. 157 Wis. 2d 152, 458 N.W.2d 573
(Ct. App. 1990).

A child’s need for protection or services should be determined as of the date the
petition is filed.  Children can be adjudicated in need of protection or services when
divorced parents have joint custody, one parent committed acts proscribed by s. 48.13
(10), and at the time of the hearing the other can provide the necessary care for the
children.  State v. Gregory L.S. 2002 WI App 101, ___ Wis. 2d ___, 643 N.W.2d 890.

48.315 Delays,  continuances and extensions.   (1) The
following time periods shall be excluded in computing time re-
quirements within this chapter:

(a)  Any period of delay resulting from other legal actions con-
cerning the child or the unborn child and the unborn child’s expec-
tant mother, including an examination under s. 48.295 or a hearing
related to the mental condition of the child, the child’s parent,
guardian or legal custodian or the expectant mother, prehearing
motions, waiver motions and hearings on other matters.

(b)  Any period of delay resulting from a continuance granted
at the request of or with the consent of the child and his or her
counsel or of the unborn child by the unborn child’s guardian ad
litem.

(c)  Any period of delay caused by the disqualification of a
judge.

(d)  Any period of delay resulting from a continuance granted
at the request of the representative of the public under s. 48.09 if
the continuance is granted because of the unavailability of evi-
dence material to the case when he or she has exercised due dili-
gence to obtain the evidence and there are reasonable grounds to
believe that the evidence will be available at the later date, or to
allow him or her additional time to prepare the case and additional
time is justified because of the exceptional circumstances of the
case.

(e)  Any period of delay resulting from the imposition of a con-
sent decree.

(f)  Any period of delay resulting from the absence or unavail-
ability of the child or expectant mother.

(fm)  Any period of delay resulting from the inability of the
court to provide the child with notice of an extension hearing un-
der s. 48.365 due to the child having run away or otherwise having
made himself or herself unavailable to receive that notice.

(g)  A reasonable period of delay when the child is joined in a
hearing with another child as to whom the time for a hearing has
not expired under this section if there is good cause for not hearing
the cases separately.
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(h)  Any period of delay resulting from the need to appoint a
qualified interpreter.

(1m) Subsection (1) (a), (d), (e) and (g) does not apply to pro-
ceedings under s. 48.375 (7).

(2) A continuance shall be granted by the court only upon a
showing of good cause in open court or during a telephone confer-
ence under s. 807.13 on the record and only for so long as is neces-
sary, taking into account the request or consent of the district attor-
ney or the parties and the interest of the public in the prompt
disposition of cases.

(2m) (a)  No continuance or extension of a time limit specified
in this chapter may be granted and no period of delay specified in
sub. (1) may be excluded in computing a time requirement under
this chapter if the continuance, extension, or exclusion would re-
sult in any of the following:

1.  The court making an initial finding under s. 48.21 (5) (b)
1., 48.355 (2) (b) 6., or 48.357 (2v) (a) 1. that reasonable efforts
have been made to prevent the removal of the child from the home,
while assuring that the child’s health and safety are the paramount
concerns, or an initial finding under s. 48.21 (5) (b) 3., 48.355 (2)
(b) 6r., or 48.357 (2v) (a) 3. that those efforts were not required to
be made because a circumstance specified in s. 48.355 (2d) (b) 1.
to 5. applies, more than 60 days after the date on which the child
was removed from the home.

2.  The court making an initial finding under s. 48.38 (5m) that
the agency primarily responsible for providing services to the
child has made reasonable efforts to achieve the goals of the
child’s permanency plan more than 12 months after the date on
which the child was removed from the home or making any subse-
quent findings under s. 48.38 (5m) as to those reasonable efforts
more than 12 months after the date of a previous finding as to those
reasonable efforts.

(b)  Failure to comply with any time limit specified in par. (a)
does not deprive the court of personal or subject matter jurisdic-
tion or of competency to exercise that jurisdiction.  If a party does
not comply with a time limit specified in par. (a), the court, while
assuring the safety of the child, may dismiss the proceeding with
or without prejudice, release the child from custody, or grant any
other relief that the court considers appropriate.

History:   1977 c. 354; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 403; 1991
a. 263; 1993 a. 98; 1997 a. 292; 2001 a. 16, 109.

A trial court’s sua sponte adjournment of a fact−finding hearing beyond the 30−day
limit  due to a congested calendar constituted good cause under sub. (2) when the ad-
journment order was entered within the 30−day period.  In Matter of J.R. 152 Wis.
2d 598, 449 N.W.2d 52 (Ct. App. 1989).

A court loses competence to exercise jurisdiction to extend an order when the hear-
ing is not held within the 30−day period under s. 48.365 (6); the 30−day period may
not be expanded by a continuance under s. 48.315 and the court’s loss of competence
cannot be waived.  In Interest of B.J.N. 162 Wis. 2d 635, 469 N.W.2d 845 (1991).

The period under sub. (1) (c) includes the time required to assign the new judge,
send any required notices, notify the parties, and arrange for time on the court’s calen-
dar; applicable time limits for plea hearings apply after the assignment of the new
judge.  In Interest of Joshua M.W. 179 Wis. 2d 335, 507 N.W.2d 141 (Ct. App. 1993).

Under sub. (2), “on the record” does not require reporting by a court reporter.  A
clerk’s minutes satisfy the requirement.  Waukesha County v. Darlene R. 201 Wis. 2d
633, 549 N.W.2d 489 (Ct. App. 1996).

The benefits of a pretrial are universally recognized by bench and bar such that a
court need not specify the factors supporting “good cause” for a continuance of the
time limits under sub. (2).  Waukesha County v. Darlene R. 201 Wis. 2d 633, 549
N.W.2d 489 (Ct. App. 1996).

Under sub. (1) (a), the time limits are tolled for an examination of a parent under
s. 48.295.  Waukesha County v. Darlene R. 201 Wis. 2d 633, 549 N.W.2d 489 (Ct.
App. 1996).

The general time requirements of sub. (2) control all extensions of time under ch.
48.  There are no provisions for waiver of time limits, and the only provisions for de-
lays, continuances, and extensions are under this section.  State v. April O. 2000 WI
App 70, 233 Wis. 2d 663, 607 N.W.2d 927.

48.317 Jeopardy.   Jeopardy attaches:
(1) In a trial to the court, when a witness is sworn.
(2) In a jury trial, when the jury selection is completed and the

jury sworn.
History:   1977 c. 354.

48.32 Consent  decree.   (1)  (a)  At any time after the filing
of a petition for a proceeding relating to s. 48.13 or 48.133 and be-
fore the entry of judgment, the judge or a circuit court commis-

sioner may suspend the proceedings and place the child or expec-
tant mother under supervision in the home or present placement
of the child or expectant mother.  The court may establish terms
and conditions applicable to the child and the child’s parent,
guardian or legal custodian, to the child expectant mother and her
parent, guardian or legal custodian or to the adult expectant moth-
er, including the condition specified in sub. (1b).  The order under
this section shall be known as a consent decree and must be agreed
to by the child if 12 years of age or older, the parent, guardian or
legal custodian, and the person filing the petition under s. 48.25;
by the child expectant mother, her parent, guardian or legal custo-
dian, the unborn child by the unborn child’s guardian ad litem and
the person filing the petition under s. 48.25; or by the adult expec-
tant mother, the unborn child by the unborn child’s guardian ad
litem and the person filing the petition under s. 48.25.  The consent
decree shall be reduced to writing and given to the parties.

(b)  1.  If at the time the consent decree is entered into the child
is placed outside the home under a voluntary agreement under s.
48.63 or is otherwise living outside the home without a court order
and if the consent decree maintains the child in that placement or
other living arrangement, the consent decree shall include a find-
ing that placement of the child in his or her home would be con-
trary to the welfare of the child, a finding as to whether the county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to the child has made reasonable efforts to prevent the
removal of the child from the home, while assuring that the child’s
health and safety are the paramount concerns, unless the judge or
circuit court commissioner finds that any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies, and a finding as to
whether the county department, department, or agency has made
reasonable efforts to achieve the goal of the child’s permanency
plan, unless return of the child to the home is the goal of the perma-
nency plan and the judge or circuit court commissioner finds that
any of the circumstances specified in s. 48.355 (2d) (b) 1. to 5. ap-
plies.

2.  If the judge or circuit court commissioner finds that any of
the circumstances specified in s. 48.355 (2d) (b) 1. to 5. applies
with respect to a parent, the consent decree shall include a deter-
mination that the county department, department, in a county hav-
ing a population of 500,000 or more, or agency primarily respon-
sible for providing services under the consent decree is not
required to make reasonable efforts with respect to the parent to
make it possible for the child to return safely to his or her home.

3.  The judge or circuit court commissioner shall make the
findings specified in subds. 1. and 2. on a case−by−case basis
based on circumstances specific to the child and shall document
or reference the specific information on which those findings are
based in the consent decree.  A consent decree that merely refer-
ences subd. 1. or 2. without documenting or referencing that spe-
cific information in the consent decree or an amended consent de-
cree that retroactively corrects an earlier consent decree that does
not comply with this subdivision is not sufficient to comply with
this subdivision.

(c)  1.  If the judge or circuit court commissioner finds that any
of the circumstances specified in s. 48.355 (2d) (b) 1. to 5. applies
with respect to a parent, the judge or circuit court commissioner
shall hold a hearing within 30 days after the date of that finding
to determine the permanency plan for the child.  If a hearing is held
under this subdivision, the agency responsible for preparing the
permanency plan shall file the permanency plan with the court not
less than 5 days before the date of the hearing.

2.  If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3.  The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
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fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of re-
ceiving that notice and opportunity to be heard.

(1b) The judge or a circuit court commissioner may, as a con-
dition under sub. (1), request a court−appointed special advocate
program to designate a court−appointed special advocate for the
child to perform the activities specified in s. 48.236 (3) that are au-
thorized in the memorandum of understanding under s. 48.07 (5)
(a).  A court−appointed special advocate designated under this
subsection shall have the authority specified in s. 48.236 (4) that
is authorized in the memorandum of understanding under s. 48.07
(5) (a).

(2) (a)  A consent decree shall remain in effect up to 6 months
unless the child, parent, guardian, legal custodian or expectant
mother is discharged sooner by the judge or circuit court commis-
sioner.

(c)  Upon the motion of the court or the application of the child,
parent, guardian, legal custodian, expectant mother, unborn child
by the unborn child’s guardian ad litem, intake worker or any
agency supervising the child or expectant mother under the con-
sent decree, the court may, after giving notice to the parties to the
consent decree, their counsel or guardian ad litem and the court−
appointed special advocate for the child, if any, extend the decree
for up to an additional 6 months in the absence of objection to ex-
tension by the parties to the initial consent decree.  If the child, par-
ent, guardian, legal custodian, expectant mother or unborn child
by the unborn child’s guardian ad litem objects to the extension,
the judge shall schedule a hearing and make a determination on the
issue of extension.  An extension under this paragraph of a consent
decree relating to an unborn child who is alleged to be in need of
protection or services may be granted after the child is born.

(3) If,  prior to discharge by the court, or the expiration of the
consent decree, the court finds that the child, parent, guardian, le-
gal custodian or expectant mother has failed to fulfill the express
terms and conditions of the consent decree or that the child or ex-
pectant mother objects to the continuation of the consent decree,
the hearing under which the child or expectant mother was placed
on supervision may be continued to conclusion as if the consent
decree had never been entered.

(5) A court which, under this section, elicits or examines in-
formation or material about a child or an expectant mother which
would be inadmissible in a hearing on the allegations of the peti-
tion may not, over objections of one of the parties, participate in
any subsequent proceedings if any of the following applies:

(a)  The court refuses to enter into a consent decree and the al-
legations in the petition remain to be decided in a hearing at which
one of the parties denies the allegations forming the basis for a
child or unborn child in need of protection or services petition.

(b)  A consent decree is granted but the petition under s. 48.13
or 48.133 is subsequently reinstated.

(6) The judge or circuit court commissioner shall inform the
child and the child’s parent, guardian or legal custodian, or the
adult expectant mother, in writing, of the right of the child or ex-
pectant mother to object to the continuation of the consent decree
under sub. (3) and the fact that the hearing under which the child
or expectant mother was placed on supervision may be continued
to conclusion as if the consent decree had never been entered.

History:   1977 c. 354; 1985 a. 311; 1987 a. 27, 285, 339; 1991 a. 213, 253, 315;
1993 a. 98; 1995 a. 24, 77, 448; 1997 a. 292; 1999 a. 149; 2001 a. 61, 109.

A finding that a consent decree has been violated must be made before the consent
decree expires.  Filing a motion to vacate the consent decree prior to its expiration
does not extend the term of the decree and does not prevent the automatic dismissal
of the original petition upon the expiration of the decree.  Interest of Leif E.N. & Nora
M.S. 189 Wis. 2d 480, 526 N.W.2d 275 (Ct. App. 1994).

SUBCHAPTER VI

DISPOSITION

48.33 Court  reports.   (1) REPORT REQUIRED.  Before the dis-
position of a child or unborn child adjudged to be in need of
protection or services the court shall designate an agency, as de-
fined in s. 48.38 (1) (a), to submit a report which shall contain all
of the following:

(a)  The social history of the child or of the expectant mother
of the unborn child.

(b)  A recommended plan of rehabilitation or treatment and
care for the child or expectant mother which is based on the inves-
tigation conducted by the agency and any report resulting from an
examination or assessment under s. 48.295, which employs the
least restrictive means available to accomplish the objectives of
the plan, and, in cases of child abuse or neglect or unborn child
abuse, which also includes an assessment of risks to the physical
safety and physical health of the child or unborn child and a de-
scription of a plan for controlling the risks.

(c)  A description of the specific services or continuum of ser-
vices which the agency is recommending that the court order for
the child or family or for the expectant mother of the unborn child,
the persons or agencies that would be primarily responsible for
providing those services, the identity of the person or agency that
would provide case management or coordination of services, if
any, and, in the case of a child adjudged to be in need of protection
or services, whether or not the child should receive an integrated
service plan.

(d)  A statement of the objectives of the plan, including any be-
havior changes desired of the child or expectant mother and the
academic, social and vocational skills needed by the child or the
expectant mother.

(e)  A plan for the provision of educational services to the child,
prepared after consultation with the staff of the school in which the
child is enrolled or the last school in which the child was enrolled.

(f)  If the agency is recommending that the court order the
child’s parent, guardian or legal custodian or the expectant mother
to participate in mental health treatment, anger management, indi-
vidual or family counseling or parent or prenatal development
training and education, a statement as to the availability of those
services and as to the availability of funding for those services.

(2) HOME PLACEMENT REPORTS.  A report recommending that
the child remain in his or her home or that the expectant mother
remain in her home may be presented orally at the dispositional
hearing if all parties consent.  A report that is presented orally shall
be transcribed and made a part of the court record.

(4) OTHER OUT−OF−HOME PLACEMENTS.  A report recommend-
ing placement of an adult expectant mother outside of her home
shall be in writing.  A report recommending placement of a child
in a foster home, treatment foster home, group home, or residen-
tial care center for children and youth or in the home of a relative
other than a parent shall be in writing and shall include all of the
following:

(a)  A permanency plan prepared under s. 48.38.
(b)  A recommendation for an amount of child support to be

paid by either or both of the child’s parents or for referral to the
county child support agency under s. 59.53 (5) for the establish-
ment of child support.

(c)  Specific information showing that continued placement of
the child in his or her home would be contrary to the welfare of the
child, specific information showing that the county department,
the department, in a county having a population of 500,000 or
more, or the agency primarily responsible for providing services
to the child has made reasonable efforts to prevent the removal of
the child from the home, while assuring that the child’s health and
safety are the paramount concerns, unless any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, and specific
information showing that the county department, department, or
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agency has made reasonable efforts to achieve the goal of the
child’s permanency plan, unless return of the child to the home is
the goal of the permanency plan and any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies.

(4m) SUPPORT RECOMMENDATIONS; INFORMATION TO PARENTS.

In making a recommendation for an amount of child support under
sub. (4), the agency shall consider the factors that the court consid-
ers under s. 46.10 (14) (c) for deviation from the percentage stan-
dard.  Prior to the dispositional hearing under s. 48.335, the agency
shall provide the child’s parent with all of the following:

(a)  A copy of its recommendation for child support.
(b)  A written explanation of how the parent may request that

the court modify the amount of child support under s. 46.10 (14)
(c).

(c)  A written explanation of how the parent may request a revi-
sion under s. 48.363 in the amount of child support ordered by the
court under s. 48.355 (2) (b) 4.

(5) IDENTITY OF FOSTER PARENT OR TREATMENT FOSTER PARENT;

CONFIDENTIALITY.  If the report recommends placement in a foster
home or a treatment foster home, and the name of the foster parent
or treatment foster parent is not available at the time the report is
filed, the agency shall provide the court and the child’s parent or
guardian with the name and address of the foster parent or treat-
ment foster parent within 21 days after the dispositional order is
entered, except that the court may order the information withheld
from the child’s parent or guardian if the court finds that disclosure
would result in imminent danger to the child or to the foster parent
or treatment foster parent.  After notifying the child’s parent or
guardian, the court shall hold a hearing prior to ordering the infor-
mation withheld.

History:   1977 c. 354; 1979 c. 300; 1983 a. 399; 1987 a. 27, 339; 1989 a. 31, 41,
107; 1993 a. 377, 385, 446, 481; 1995 a. 27, 77, 201; 1997 a. 27, 292; 2001 a. 59, 109.

Cross Reference:  See also s. HFS 58.04, Wis. adm. code.

48.335 Dispositional  hearings.   (1) The court shall con-
duct a hearing to determine the disposition of a case in which a
child is adjudged to be in need of protection or services under s.
48.13 or an unborn child is adjudged to be in need of protection
or services under s. 48.133.

(3) At hearings under this section, any party may present evi-
dence relevant to the issue of disposition, including expert testi-
mony, and may make alternative dispositional recommendations.

(3g) At hearings under this section, if the agency, as defined
in s. 48.38 (1) (a), is recommending placement of the child in a fos-
ter home, treatment foster home, group home, or residential care
center for children and youth or in the home of a relative other than
a parent, the agency shall present as evidence specific information
showing that continued placement of the child in his or her home
would be contrary to the welfare of the child, specific information
showing that the county department, the department, in a county
having a population of 500,000 or more, or the agency primarily
responsible for providing services to the child has made reason-
able efforts to prevent the removal of the child from the home,
while assuring that the child’s health and safety are the paramount
concerns, unless any of the circumstances specified in s. 48.355
(2d) (b) 1. to 5. applies, and specific information showing that the
county department, department, or agency has made reasonable
efforts to achieve the goal of the child’s permanency plan, unless
return of the child to the home is the goal of the permanency plan
and any of the circumstances specified in s. 48.355 (2d) (b) 1. to
5. applies.

(3r) At hearings under this section, a parent of the child may
present evidence relevant to the amount of child support to be paid
by either or both parents.

(4) At hearings under this section, s. 48.357, 48.363 or 48.365,
on the request of any party, unless good cause to the contrary is
shown, the court may admit testimony on the record by telephone
or live audiovisual means, if available, under s. 807.13 (2).  The
request and the showing of good cause may be made by telephone.

(5) At the conclusion of the hearing, the court shall make a dis-
positional order in accordance with s. 48.355.

History:   1977 c. 354; 1979 c. 300, 331, 359; Sup. Ct. Order, 141 Wis. 2d xiii
(1987); 1993 a. 98, 481; 1995 a. 77; 1997 a. 252, 292; 2001 a. 109.

Judicial Council Note, 1988: Sub. (4) allows the court to admit testimony on the
record by telephone or live television at hearings on disposition, revision and exten-
sion of orders, or change of placement, on request of any party, unless good cause is
shown. [Re Order effective Jan. 1, 1988]

The petitioner bears the burden of proof by the greater weight of the credible evi-
dence for purposes of dispositional and extension hearings.  In Interest of T.M.S. 152
Wis. 2d 345, 448 N.W.2d 282 (Ct. App. 1989).

48.345 Disposition of child or unborn child of child  ex-
pectant  mother adjudged in  need of protection or ser -
vices.   If the judge finds that the child is in need of protection or
services or that the unborn child of a child expectant mother is in
need of protection or services, the judge shall enter an order decid-
ing one or more of the dispositions of the case as provided in this
section under a care and treatment plan, except that the order may
not place any child not specifically found under chs. 46, 49, 51,
115 and 880 to be developmentally disabled, mentally ill or to
have a disability specified in s. 115.76 (5) in facilities which exclu-
sively treat those categories of children and the court may not
place any child expectant mother of an unborn child in need of
protection or services outside of the child expectant mother’s
home unless the court finds that the child expectant mother is re-
fusing or has refused to accept any alcohol or other drug abuse ser-
vices offered to her or is not making or has not made a good faith
effort to participate in any alcohol or other drug abuse services of-
fered to her.  The dispositions under this section are as follows:

(1) Counsel the child or the parent, guardian or legal custo-
dian.

(2) Place the child under supervision of an agency, the depart-
ment, if the department approves, or a suitable adult, including a
friend of the child, under conditions prescribed by the judge in-
cluding reasonable rules for the child’s conduct, designed for the
physical, mental and moral well−being and behavior of the child
and, if applicable, for the physical well−being of the child’s un-
born child.

(2m) Place the child in the child’s home under the supervision
of an agency or the department, if the department approves, and
order the agency or department to provide specified services to the
child and the child’s family, which may include but are not limited
to individual, family or, group counseling, homemaker or parent
aide services, respite care, housing assistance, day care parent
skills training or prenatal development training or education.

(2r) Place the child as provided in sub. (2) or (2m) and, in addi-
tion, request a court−appointed special advocate program to des-
ignate a court−appointed special advocate for the child to perform
the activities specified in s. 48.236 (3) that are authorized in the
memorandum of understanding under s. 48.07 (5) (a).  A court−
appointed special advocate designated under this subsection shall
have the authority specified in s. 48.236 (4) that is authorized in
the memorandum of understanding under s. 48.07 (5) (a).

(3) Designate one of the following as the placement for the
child:

(a)  The home of a parent or other relative of the child, except
that the judge may not designate the home of a parent or other rela-
tive of the child as the child’s placement if the parent or other rela-
tive has been convicted under s. 940.01 of the first−degree inten-
tional homicide, or under s. 940.05 of the 2nd−degree intentional
homicide, of a parent of the child, and the conviction has not been
reversed, set aside or vacated, unless the judge determines by clear
and convincing evidence that the placement would be in the best
interests of the child.  The judge shall consider the wishes of the
child in making that determination.

(b)  The home of a person who is not required to be licensed if
placement is for less than 30 days, except that the judge may not
designate the home of a person who is not required to be licensed
as the child’s placement if the person has been convicted under s.
940.01 of the first−degree intentional homicide, or under s. 940.05

https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)5.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.33(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/46.10(14)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.335
https://docs.legis.wisconsin.gov/document/statutes/2001/46.10(14)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/46.10(14)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.363
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2)(b)4.
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1979/300
https://docs.legis.wisconsin.gov/document/acts/1983/399
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1987/339
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/41
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1993/377
https://docs.legis.wisconsin.gov/document/acts/1993/385
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/201
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/acts/2001/59
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/administrativecode/HFS%2058.04
https://docs.legis.wisconsin.gov/document/statutes/2001/48.13
https://docs.legis.wisconsin.gov/document/statutes/2001/48.133
https://docs.legis.wisconsin.gov/document/statutes/2001/48.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)5.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355(2d)(b)5.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.357
https://docs.legis.wisconsin.gov/document/statutes/2001/48.363
https://docs.legis.wisconsin.gov/document/statutes/2001/48.365
https://docs.legis.wisconsin.gov/document/statutes/2001/807.13(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.355
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1979/300
https://docs.legis.wisconsin.gov/document/acts/1979/331
https://docs.legis.wisconsin.gov/document/acts/1979/359
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/481
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20345
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20345
https://docs.legis.wisconsin.gov/document/courts/448%20N.W.2d%20282
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2046
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2049
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2051
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20115
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20880
https://docs.legis.wisconsin.gov/document/statutes/2001/115.76(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.345(2)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.345(2m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.236(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.07(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.236(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.07(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/940.01
https://docs.legis.wisconsin.gov/document/statutes/2001/940.05
https://docs.legis.wisconsin.gov/document/statutes/2001/940.01
https://docs.legis.wisconsin.gov/document/statutes/2001/940.05


Updated 01−02 Wis. Stats. Database 34 48.345 CHILDREN’S CODE

Wisconsin Statutes Archive.

of the 2nd−degree intentional homicide, of a parent of the child,
and the conviction has not been reversed, set aside or vacated, un-
less the judge determines by clear and convincing evidence that
the placement would be in the best interests of the child.  The judge
shall consider the wishes of the child in making that determina-
tion.

(c)  A foster home or treatment foster home licensed under s.
48.62 or a group home licensed under s. 48.625.

(cm)  A group home described in s. 48.625 (1m) if the child is
at least 12 years of age, is a custodial parent, as defined in s. 49.141
(1) (b), or an expectant mother, is receiving inadequate care, and
is in need of a safe and structured living arrangement.

(d)  A residential treatment center operated by a child welfare
agency licensed under s. 48.60.

(4) If  it is shown that the rehabilitation or the treatment and
care of the child cannot be accomplished by means of voluntary
consent of the parent or guardian, transfer legal custody to any of
the following:

(a)  A relative of the child.
(b)  The county department in a county having a population of

less than 500,000.
(bm)  The department in a county having a population of

500,000 or more.
(c)  A licensed child welfare agency.
(6) (a)  If the child is in need of special treatment or care, as

identified in an evaluation under s. 48.295 and the report under s.
48.33, the judge may order the child’s parent to provide the special
treatment or care.  If the parent fails or is financially unable to pro-
vide the special treatment or care, the judge may order an appro-
priate agency to provide the special treatment or care whether or
not legal custody has been taken from the parents.  If a judge or-
ders a county department under s. 51.42 or 51.437 to provide spe-
cial treatment or care under this paragraph, the provision of that
special treatment or care shall be subject to conditions specified
in ch. 51.  An order of special treatment or care under this para-
graph may not include an order for the administration of psycho-
tropic drugs.

(b)  Payment for the special treatment or care that relates to al-
cohol and other drug abuse services ordered under par. (a) shall be
in accordance with s. 48.361.

(c)  Payment for services provided under ch. 51 that are ordered
under par. (a), other than alcohol and other drug abuse services,
shall be in accordance with s. 48.362.

(6m) If  the report prepared under s. 48.33 (1) recommends
that the child is in need of an integrated service plan and if an inte-
grated service program under s. 46.56 has been established in the
county, the judge may order that an integrated service plan be de-
veloped and implemented.

(10) SUPERVISED INDEPENDENT LIVING.   (a)  The judge may or-
der that a child, on attaining 17 years of age, be allowed to live in-
dependently, either alone or with friends, under such supervision
as the judge deems appropriate.

(b)  If the plan for independent living cannot be accomplished
with the consent of the parent or guardian, the judge may transfer
custody of the child as provided in sub. (4) (a) to (c).

(c)  The judge may order independent living as a dispositional
alternative only upon a showing that the child is of sufficient ma-
turity and judgment to live independently and only upon proof of
a reasonable plan for supervision by an appropriate person or
agency.

(12) EDUCATION PROGRAM.  (a)  Except as provided in par. (d),
the judge may order the child to attend any of the following:

1.  A nonresidential educational program, including a pro-
gram for children at risk under s. 118.153, provided by the school
district in which the child resides.

2.  Pursuant to a contractual agreement with the school district
in which the child resides, a nonresidential educational program
provided by a licensed child welfare agency.

3.  Pursuant to a contractual agreement with the school district
in which the child resides, an educational program provided by a
private, nonprofit, nonsectarian agency that is located in the
school district in which the child resides and that complies with
42 USC 2000d.

4.  Pursuant to a contractual agreement with the school district
in which the child resides, an educational program provided by a
technical college district located in the school district in which the
child resides.

(b)  The judge shall order the school board to disclose the
child’s pupil records, as defined under s. 118.125 (1) (d), to the
county department, department, in a county having a population
of 500,000 or more, or licensed child welfare agency responsible
for supervising the child, as necessary to determine the child’s
compliance with the order under par. (a).

(c)  The judge shall order the county department, department,
in a county having a population of 500,000 or more, or licensed
child welfare agency responsible for supervising the child to dis-
close to the school board, technical college district board or pri-
vate, nonprofit, nonsectarian agency which is providing an educa-
tional program under par. (a) 3. records or information about the
child, as necessary to assure the provision of appropriate educa-
tional services under par. (a).

(d)  This subsection does not apply to a child with a disability,
as defined under s. 115.76 (5).

(13) ALCOHOL OR DRUG TREATMENT OR EDUCATION.  (a)  If the
report prepared under s. 48.33 (1) recommends that the child is in
need of treatment for the use or abuse of alcohol beverages, con-
trolled substances or controlled substance analogs and its medical,
personal, family or social effects, the court may order the child to
enter an outpatient alcohol and other drug abuse treatment pro-
gram at an approved treatment facility.  The approved treatment
facility shall, under the terms of a service agreement between the
approved treatment facility and the county in a county having a
population of less than 500,000 or the department in a county hav-
ing a population of 500,000 or more, or with the written informed
consent of the child or the child’s parent if the child has not at-
tained the age of 12, report to the agency primarily responsible for
providing services to the child as to whether the child is cooperat-
ing with the treatment and whether the treatment appears to be ef-
fective.

(b)  If the report prepared under s. 48.33 (1) recommends that
the child is in need of education relating to the use of alcohol bev-
erages, controlled substances or controlled substance analogs, the
court may order the child to participate in an alcohol or other drug
abuse education program approved by the court.  The person or
agency that provides the education program shall, under the terms
of a service agreement between the education program and the
county in a county having a population of less than 500,000 or the
department in a county having a population of 500,000 or more,
or with the written informed consent of the child or the child’s par-
ent if the child has not attained the age of 12, report to the agency
primarily responsible for providing services to the child about the
child’s attendance at the program.

(c)  Payment for the court ordered treatment or education under
this subsection in counties that have an alcohol and other drug
abuse program under s. 48.547 shall be in accordance with s.
48.361.

(14) (a)  If, based on an evaluation under s. 48.295 and the re-
port under s. 48.33, the judge finds that the child expectant mother
of an unborn child in need of protection or services is in need of
inpatient treatment for her habitual lack of self−control in the use
of alcohol, controlled substances or controlled substance analogs,
exhibited to a severe degree, that inpatient treatment is appropri-
ate for the child expectant mother’s needs and that inpatient treat-
ment is the least restrictive treatment consistent with the child ex-
pectant mother’s needs, the judge may order the child expectant
mother to enter an inpatient alcohol or other drug abuse treatment
program at an inpatient facility, as defined in s. 51.01 (10).  The
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inpatient facility shall, under the terms of a service agreement be-
tween the inpatient facility and the county in a county having a
population of less than 500,000 or the department in a county hav-
ing a population of 500,000 or more, or with the written and in-
formed consent of the child expectant mother or the child expec-
tant mother’s parent if the child expectant mother has not attained
the age of 12, report to the agency primarily responsible for pro-
viding services to the child expectant mother as to whether the
child expectant mother is cooperating with the treatment and
whether the treatment appears to be effective.

(b)  Payment for any treatment ordered under par. (a) shall be
in accordance with s. 48.361.

(15) If  it appears that an unborn child in need of protection or
services may be born during the period of the dispositional order,
the judge may order that the child, when born, be provided with
any services or care that may be ordered for a child in need of
protection or services under this section.

History:   1971 c. 125; 1977 c. 354; 1979 c. 300; 1987 a. 285; 1989 a. 31, 107; 1993
a. 363, 377, 385, 491; 1995 a. 27; 1995 a. 77 ss. 235 to 237, 239, 241, 249, 250, 257
to 263; 1995 a. 225, 448; 1997 a. 27, 80, 164, 292; 1999 a. 9, 149; 2001 a. 59, 69.

48.347 Disposition  of unborn child  of adult expectant
mother  adjudged in need of protection or services.   If the
judge finds that the unborn child of an adult expectant mother is
in need of protection or services, the judge shall enter an order de-
ciding one or more of the dispositions of the case as provided in
this section under a care and treatment plan, except that the order
may not place any adult expectant mother of an unborn child not
specifically found under ch. 51, 55 or 880 to be developmentally
disabled or mentally ill in a facility which exclusively treats those
categories of individuals and the court may not place any adult ex-
pectant mother of an unborn child in need of protection or services
outside of the adult expectant mother’s home unless the court
finds that the adult expectant mother is refusing or has refused to
accept any alcohol or other drug abuse services offered to her or
is not making or has not made a good faith effort to participate in
any alcohol or other drug abuse services offered to her.  If the
judge finds that the unborn child of a child expectant mother is in
need of protection or services, the judge shall enter an order decid-
ing one or more of the dispositions of the case as provided in s.
48.345 under a care and treatment plan.  The dispositions under
this section are as follows:

(1) COUNSELING.  Counsel the adult expectant mother.
(2) SUPERVISION.  Place the adult expectant mother under su-

pervision of the county department, the department, if the depart-
ment approves, or a suitable adult, including an adult relative or
friend of the adult expectant mother, under conditions prescribed
by the judge including reasonable rules for the adult expectant
mother’s conduct, designed for the physical well−being of the un-
born child.  An order under this paragraph may include an order
to participate in mental health treatment, anger management, indi-
vidual or family counseling or prenatal development training or
education and to make a reasonable contribution, based on ability
to pay, for the cost of those services.

(3) PLACEMENT.  Designate one of the following as the place-
ment for the adult expectant mother:

(a)  The home of an adult relative or friend of the adult expec-
tant mother.

(b)  A community−based residential facility, as defined in s.
50.01 (1g).

(4) SPECIAL TREATMENT OR CARE.  (a)  If the adult expectant
mother is in need of special treatment or care, as identified in an
evaluation under s. 48.295 and the report under s. 48.33, the judge
may order the adult expectant mother to obtain the special treat-
ment or care.  If the adult expectant mother fails or is financially
unable to obtain the special treatment or care, the judge may order
an appropriate agency to provide the special treatment or care.  If
a judge orders a county department under s. 51.42 or 51.437 to
provide special treatment or care under this paragraph, the provi-
sion of that special treatment or care shall be subject to conditions

specified in ch. 51.  An order of special treatment or care under this
paragraph may not include an order for the administration of psy-
chotropic drugs.

(b)  Payment for any special treatment or care that relates to al-
cohol and other drug abuse services ordered under par. (a) shall be
in accordance with s. 48.361.

(c)  Payment for any services provided under ch. 51 that are or-
dered under par. (a), other than alcohol and other drug abuse ser-
vices, shall be in accordance with s. 48.362.

(5) ALCOHOL OR DRUG TREATMENT OR EDUCATION.  (a)  If the
report prepared under s. 48.33 (1) recommends that the adult ex-
pectant mother is in need of treatment for the use or abuse of alco-
hol beverages, controlled substances or controlled substance ana-
logs and its medical, personal, family or social effects, the court
may order the adult expectant mother to enter an outpatient alco-
hol and other drug abuse treatment program at an approved treat-
ment facility.  The approved treatment facility shall, under the
terms of a service agreement between the approved treatment fa-
cility  and the county in a county having a population of less than
500,000 or the department in a county having a population of
500,000 or more, or with the written informed consent of the adult
expectant mother, report to the agency primarily responsible for
providing services to the adult expectant mother as to whether the
adult expectant mother is cooperating with the treatment and
whether the treatment appears to be effective.

(b)  If the report prepared under s. 48.33 (1) recommends that
the adult expectant mother is in need of education relating to the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, the court may order the adult expectant mother to
participate in an alcohol or other drug abuse education program
approved by the court.  The person or agency that provides the
education program shall, under the terms of a service agreement
between the education program and the county in a county having
a population of less than 500,000 or the department in a county
having a population of 500,000 or more, or with the written in-
formed consent of the adult expectant mother, report to the agency
primarily responsible for providing services to the adult expectant
mother about the adult expectant mother’s attendance at the pro-
gram.

(c)  Payment for any treatment or education ordered under this
subsection in counties that have an alcohol and other drug abuse
program under s. 48.547 shall be in accordance with s. 48.361.

(6) INPATIENT ALCOHOL OR DRUG TREATMENT.  (a)  If, based on
an evaluation under s. 48.295 and the report under s. 48.33, the
judge finds that the adult expectant mother is in need of inpatient
treatment for her habitual lack of self−control in the use of alcohol,
controlled substances or controlled substance analogs, exhibited
to a severe degree, that inpatient treatment is appropriate for the
adult expectant mother’s needs and that inpatient treatment is the
least restrictive treatment consistent with the adult expectant
mother’s needs, the judge may order the adult expectant mother
to enter an inpatient alcohol or other drug abuse treatment pro-
gram at an inpatient facility, as defined in s. 51.01 (10).  The inpa-
tient facility shall, under the terms of a service agreement between
the inpatient facility and the county in a county having a popula-
tion of less than 500,000 or the department in a county having a
population of 500,000 or more, or with the written and informed
consent of the adult expectant mother, report to the agency primar-
ily  responsible for providing services to the adult expectant moth-
er as to whether the adult expectant mother is cooperating with the
treatment and whether the treatment appears to be effective.

(b)  Payment for any treatment ordered under par. (a) shall be
in accordance with s. 48.361.

(7) SERVICES FOR CHILD WHEN BORN.  If it appears that the un-
born child may be born during the period of the dispositional or-
der, the judge may order that the child, when born, be provided any
services or care that may be ordered for a child in need of protec-
tion or services under s. 48.345.

History:   1997 a. 292.
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48.35 Effect  of judgment and disposition.   (1)  (a)  The
judge shall enter a judgment setting forth his or her findings and
disposition in the proceeding.

(b)  The disposition of a child or an unborn child, and any re-
cord of evidence given in a hearing in court, shall not be admissi-
ble as evidence against the child or the expectant mother of the un-
born child in any case or proceeding in any other court except for
the following:

1.  In sentencing proceedings after the child or expectant
mother has been convicted of a felony or misdemeanor and then
only for the purpose of a presentence investigation.

2.  In a proceeding in any court assigned to exercise jurisdic-
tion under this chapter and ch. 938.

3.  In a court of civil or criminal jurisdiction while it is exercis-
ing jurisdiction over an action affecting the family and is consider-
ing the custody of a child.

(2) Except as specifically provided in sub. (1), this section
does not preclude the court from disclosing information to quali-
fied persons if the court considers the disclosure to be in the best
interests of the child or unborn child or of the administration of
justice.

History:   1971 c. 213 s. 5; 1973 c. 328; 1975 c. 39; 1977 c. 29; 1977 c. 354 ss. 59,
63; 1977 c. 447, 449; 1979 c. 32, 300, 331, 359; 1985 a. 321; 1987 a. 222; 1995 a.
27, 77; 1997 a. 205, 292.

48.355 Dispositional  orders.   (1) INTENT.  In any order un-
der s. 48.345 or 48.347 the judge shall decide on a placement and
treatment finding based on evidence submitted to the judge.  The
disposition shall employ those means necessary to maintain and
protect the well−being of the child or unborn child which are the
least restrictive of the rights of the parent and child, of the rights
of the parent and child expectant mother or of the rights of the
adult expectant mother, and which assure the care, treatment or re-
habilitation of the child and the family, of the child expectant
mother, the unborn child and the family or of the adult expectant
mother and the unborn child, consistent with the protection of the
public.  When appropriate, and, in cases of child abuse or neglect
or unborn child abuse, when it is consistent with the best interest
of the child or unborn child in terms of physical safety and physi-
cal health, the family unit shall be preserved and there shall be a
policy of transferring custody of a child from the parent or of plac-
ing an expectant mother outside of her home only when there is
no less drastic alternative.  If there is no less drastic alternative for
a child than transferring custody from the parent, the judge shall
consider transferring custody to a relative whenever possible.

(2) CONTENT OF ORDER; COPY TO PARENT.  (a)  In addition to the
order, the judge shall make written findings of fact and conclu-
sions of law based on the evidence presented to the judge to sup-
port the disposition ordered, including findings as to the condition
and need for special treatment or care of the child or expectant
mother if an examination or assessment was conducted under s.
48.295.  A finding may not include a finding that a child or an ex-
pectant mother is in need of psychotropic medications.

(b)  The court order shall be in writing and shall contain:
1.  The specific services or continuum of services to be pro-

vided to the child and family, to the child expectant mother and
family or to the adult expectant mother, the identity of the agencies
which are to be primarily responsible for the provision of the ser-
vices ordered by the judge, the identity of the person or agency
who will provide case management or coordination of services, if
any, and, if custody of the child is to be transferred to effect the
treatment plan, the identity of the legal custodian.

1m.  A notice that the child’s parent, guardian or legal custo-
dian, the child, if 14 years of age or over, the expectant mother, if
14 years of age or over, or the unborn child by the unborn child’s
guardian ad litem may request an agency that is providing care or
services for the child or expectant mother or that has legal custody
of the child to disclose to, or make available for inspection by, the
parent, guardian, legal custodian, child, expectant mother or un-
born child by the unborn child’s guardian ad litem the contents of

any record kept or information received by the agency about the
child or expectant mother as provided in s. 48.78 (2) (ag) and (aj).

2.  If the child is placed outside the home, the name of the place
or facility, including transitional placements, where the child shall
be cared for or treated, except that if the placement is a foster home
or treatment foster home and the name and address of the foster
parent or treatment foster parent is not available at the time of the
order, the name and address of the foster parent or treatment foster
parent shall be furnished to the court and the parent within 21 days
of the order.  If, after a hearing on the issue with due notice to the
parent or guardian, the judge finds that disclosure of the identity
of the foster parent or treatment foster parent would result in im-
minent danger to the child, the foster parent or the treatment foster
parent, the judge may order the name and address of the prospec-
tive foster parents or treatment foster parents withheld from the
parent or guardian.

2m.  If the adult expectant mother is placed outside her home,
the name of the place or facility, including transitional place-
ments, where the expectant mother shall be treated.

3.  The date of the expiration of the court’s order.
4.  If the child is placed outside the child’s home, a designation

of the amount of support, if any, to be paid by the child’s parent,
guardian or trustee, specifying that the support obligation begins
on the date of the placement, or a referral to the county child sup-
port agency under s. 59.53 (5) for establishment of child support.

4m.  If the child is placed outside the home and if the child’s
parent has not already provided a statement of income, assets,
debts and living expenses to the county department or, in a county
having a population of 500,000 or more, the department under s.
48.30 (6) (b) or (c) or 48.31 (7) (b) or (c), an order for the parent
to provide that statement to the county department or, in a county
having a population of 500,000 or more, the department by a date
specified by the court.  The county department or, in a county hav-
ing a population of 500,000 or more, the department shall provide,
without charge, to the parent a form on which to provide that state-
ment, and the parent shall provide that statement on that form.  The
county department or, in a county having a population of 500,000
or more, the department shall use the information provided in the
statement to determine whether the department may claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

5.  For a child placed outside his or her home pursuant to an
order under s.  48.345, a permanency plan under s. 48.38 if one has
been prepared.

6.  If the child is placed outside the home, a finding that contin-
ued placement of the child in his or her home would be contrary
to the welfare of the child, a finding as to whether the county de-
partment, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services under a court order has made reasonable efforts to
prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns, un-
less the court finds that any of the circumstances specified in sub.
(2d) (b) 1. to 5. applies, and a finding as to whether the county de-
partment, department, or agency has made reasonable efforts to
achieve the goal of the child’s permanency plan, unless return of
the child to the home is the goal of the permanency plan and the
court finds that any of the circumstances specified in sub. (2d) (b)
1. to 5. applies.  The court shall make the findings specified in this
subdivision on a case−by−case basis based on circumstances spe-
cific to the child and shall document or reference the specific in-
formation on which those findings are based in the court order.  A
court order that merely references this subdivision without docu-
menting or referencing that specific information in the court order
or an amended court order that retroactively corrects an earlier
court order that does not comply with this subdivision is not suffi-
cient to comply with this subdivision.

6m.  If the child is placed outside the home in a placement rec-
ommended by the agency designated under s. 48.33 (1), a state-
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ment that the court approves the placement recommended by the
agency or, if the child is placed outside the home in a placement
other than a placement recommended by that agency, a statement
that the court has given bona fide consideration to the recommen-
dations made by the agency and all parties relating to the child’s
placement.

6r.  If the court finds that any of the circumstances specified
in sub. (2d) (b) 1. to 5. applies with respect to a parent, a deter-
mination that the county department, department, in a county hav-
ing a population of 500,000 or more, or agency primarily respon-
sible for providing services under the court order is not required
to make reasonable efforts with respect to the parent to make it
possible for the child to return safely to his or her home.

7.  A statement of the conditions with which the child or ex-
pectant mother is required to comply.

(c)  If school attendance is a condition of an order under par. (b)
7., the order shall specify what constitutes a violation of the condi-
tion and shall direct the school board of the school district, or the
governing body of the private school, in which the child is en-
rolled to notify the county department that is responsible for su-
pervising the child or, in a county having a population of 500,000
or more, the department within 5 days after any violation of the
condition by the child.

(d)  The court shall provide a copy of a dispositional order relat-
ing to a child in need of protection or services to the child’s parent,
guardian or trustee, to the child through the child’s counsel or
guardian ad litem and to the child’s court−appointed special advo-
cate.  The court shall provide a copy of a dispositional order relat-
ing to an unborn child in need of protection or services to the ex-
pectant mother, to the unborn child through the unborn child’s
guardian ad litem and, if the expectant mother is a child, to her par-
ent, guardian or trustee.

(2b) CONCURRENT REASONABLE EFFORTS PERMITTED.  A county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to a child under a court order may, at the same time
as the county department, department, or agency is making the
reasonable efforts required under sub. (2) (b) 6. to prevent the re-
moval of the child from the home or to make it possible for the
child to return safely to his or her home, work with the department,
a county department under s. 48.57 (1) (e) or (hm), or a child wel-
fare agency licensed under s. 48.61 (5) in making reasonable ef-
forts to place the child for adoption, with a guardian, with a fit and
willing  relative, or in some other alternative permanent place-
ment.

(2c) REASONABLE EFFORTS STANDARDS.  (a)  When a court
makes a finding under sub. (2) (b) 6. as to whether the county de-
partment, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to the child under a court order has made reasonable
efforts to prevent the removal of the child from his or her home,
while assuring that the child’s health and safety are the paramount
concerns, the court’s consideration of reasonable efforts shall in-
clude, but not be limited to, whether:

1.  A comprehensive assessment of the family’s situation was
completed, including a determination of the likelihood of protect-
ing the child’s health, safety and welfare effectively in the home.

2.  Financial assistance, if applicable, was provided to the
family.

3.  Services were offered or provided to the family, if applica-
ble, and whether any assistance was provided to the family to en-
able the family to utilize the services.  Examples of the types of
services that may have been offered include:

a.  In−home support services, such as homemakers and parent
aides.

b.  In−home intensive treatment services.

c.  Community support services, such as day care, parent skills
training, housing assistance, employment training and emergency
mental health services.

d.  Specialized services for family members with special
needs.

4.  Monitoring of client progress and client participation in
services was provided.

5.  A consideration of alternative ways of addressing the fami-
ly’s needs was provided, if services did not exist or existing ser-
vices were not available to the family.

(b)  When a court makes a finding under sub. (2) (b) 6. as to
whether the county department, department, in a county having a
population of 500,000 or more, or agency primarily responsible
for providing services to the child under a court order has made
reasonable efforts to achieve the goal of the permanency plan, the
court’s consideration of reasonable efforts shall include the con-
siderations listed under par. (a) 1. to 5. and whether visitation
schedules between the child and his or her parents were imple-
mented, unless visitation was denied or limited by the court.

(2d) REASONABLE EFFORTS NOT REQUIRED.  (a)  In this subsec-
tion:

1.  “Aggravated circumstances” include abandonment in
violation of s. 948.20 or in violation of the law of any other state
or federal law if that violation would be a violation of s. 948.20 if
committed in this state, torture, chronic abuse and sexual abuse.

2.  “Sexual abuse” means a violation of s. 940.225, 944.30,
948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 or a
violation of the law of any other state or federal law if that viola-
tion would be a violation of s. 940.225, 944.30, 948.02, 948.025,
948.05, 948.055, 948.06, 948.09 or 948.10 if committed in this
state.

(b)  Notwithstanding sub. (2) (b) 6., the court is not required to
include in a dispositional order a finding as to whether the county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services under a court order has made reasonable efforts with
respect to a parent of a child to prevent the removal of the child
from the home, while assuring that the child’s health and safety are
the paramount concerns, or a finding as to whether the county de-
partment, department, or agency has made reasonable efforts with
respect to a parent of a child to achieve the permanency plan goal
of returning the child safely to his or her home, if the court finds
any of the following:

1.  That the parent has subjected the child to aggravated cir-
cumstances, as evidenced by a final judgment of conviction.

2.  That the parent has committed, has aided or abetted the
commission of, or has solicited, conspired, or attempted to com-
mit, a violation of s. 940.01, 940.02, 940.03, or 940.05 or a viola-
tion of the law of any other state or federal law, if that violation
would be a violation of s. 940.01, 940.02, 940.03, or 940.05 if
committed in this state, as evidenced by a final judgment of con-
viction, and that the victim of that violation is a child of the parent.

3.  That the parent has committed a violation of s. 940.19 (3),
1999 stats., a violation of s. 940.19 (2), (4), or (5), 940.225 (1) or
(2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) or a
violation of the law of any other state or federal law, if that viola-
tion would be a violation of s. 940.19 (2), (4), or (5), 940.225 (1)
or (2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) if
committed in this state, as evidenced by a final judgment of con-
viction, and that the violation resulted in great bodily harm, as de-
fined in s. 939.22 (14), or in substantial bodily harm, as defined
in s. 939.22 (38), to the child or another child of the parent.

NOTE:   Subd. 3. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

3.   That the parent has committed a violation of s. 940.19 (2), (3), (4), or (5),
940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) or a viola-
tion of the law of any other state or federal law, if that violation would be a viola-
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tion of s. 940.19 (2), (3), (4), or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025,
or 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced by a final judg-
ment of conviction, and that the violation resulted in great bodily harm, as de-
fined in s. 939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38),
to the child or another child of the parent.

4.  That the parental rights of the parent to another child have
been involuntarily terminated, as evidenced by a final order of a
court of competent jurisdiction terminating those parental rights.

5.  That the parent has been found under s. 48.13 (2m) to have
relinquished custody of the child under s. 48.195 (1) when the
child was 72 hours old or younger, as evidenced by a final order
of a court of competent jurisdiction making that finding.

(bm)  The court shall make a finding specified in par. (b) 1. to
5. on a case−by−case basis based on circumstances specific to the
child and shall document or reference the specific information on
which that finding is based in the dispositional order.  A disposi-
tional order that merely references par. (b) 1. to 5. without docu-
menting or referencing that specific information in the disposi-
tional order or an amended dispositional order that retroactively
corrects an earlier dispositional order that does not comply with
this paragraph is not sufficient to comply with this paragraph.

(c)  1.  If the court finds that any of the circumstances specified
in par. (b) 1. to 5. applies with respect to a parent, the court shall
hold a hearing within 30 days after the date of that finding to deter-
mine the permanency plan for the child.  If a hearing is held under
this subdivision, the agency responsible for preparing the perma-
nency plan shall file the permanency plan with the court not less
than 5 days before the date of the hearing.

2.  If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3.  The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of re-
ceiving that notice and opportunity to be heard.

(2e) PERMANENCY PLANS; FILING; AMENDED ORDERS; COPIES.

(a)  If a permanency plan has not been prepared at the time the dis-
positional order is entered, or if the court orders a disposition that
is not consistent with the permanency plan, the agency responsi-
ble for preparing the plan shall prepare a permanency plan that is
consistent with the order or revise the permanency plan to con-
form to the order and shall file the plan with the court within the
time specified in s. 48.38 (3).  A permanency plan filed under this
paragraph shall be made a part of the dispositional order.

(b)  Each time a child’s placement is changed under s. 48.357
or a dispositional order is revised under s. 48.363 or extended un-
der s. 48.365, the agency that prepared the permanency plan shall
revise the plan to conform to the order and shall file a copy of the
revised plan with the court.  Each plan filed under this paragraph
shall be made a part of the court order.

(c)  Either the court or the agency that prepared the permanency
plan shall furnish a copy of the original plan and each revised plan
to the child’s parent or guardian, to the child or the child’s counsel
or guardian ad litem, to the child’s court−appointed special advo-
cate and to the person representing the interests of the public.

(2m) TRANSITIONAL PLACEMENTS.  The court order may in-
clude the name of transitional placements, but may not designate
a specific time when transitions are to take place.  The procedures
of ss. 48.357 and 48.363 shall govern when such transitions take

place.  However, the court may place specific time limitations on
interim arrangements made for the care of the child or for the treat-
ment of the expectant mother pending the availability of the dis-
positional placement.

(3) PARENTAL VISITATION.  (a)  Except as provided in par. (b),
if,  after a hearing on the issue with due notice to the parent or
guardian, the court finds that it would be in the best interest of the
child, the court may set reasonable rules of parental visitation.

(b)  1.  Except as provided in subd. 2., the court may not grant
visitation under par. (a) to a parent of a child if the parent has been
convicted under s. 940.01 of the first−degree intentional homi-
cide, or under s. 940.05 of the 2nd−degree intentional homicide,
of the child’s other parent, and the conviction has not been re-
versed, set aside or vacated.

1m.  Except as provided in subd. 2., if a parent who is granted
visitation rights with a child under par. (a) is convicted under s.
940.01 of the first−degree intentional homicide, or under s. 940.05
of the 2nd−degree intentional homicide, of the child’s other par-
ent, and the conviction has not been reversed, set aside or vacated,
the court shall issue an order prohibiting the parent from having
visitation with the child on petition of the child, the guardian or
legal custodian of the child, a person or agency bound by the dis-
positional order or the district attorney or corporation counsel of
the county in which the dispositional order was entered, or on the
court’s own motion, and on notice to the parent.

2.  Subdivisions 1. and 1m. do not apply if the court deter-
mines by clear and convincing evidence that the visitation would
be in the best interests of the child.  The court shall consider the
wishes of the child in making that determination.

(4) TERMINATION OF ORDERS.  Except as provided under s.
48.368, an order under this section or s. 48.357 or 48.365 made
before the child reaches 18 years of age that places or continues
the placement of the child in his or her home shall terminate at the
end of one year after its entry unless the judge specifies a shorter
period of time or the judge terminates the order sooner.  Except as
provided under s. 48.368, an order under this section or s. 48.357
or 48.365 made before the child reaches 18 years of age that places
or continues the placement of the child in a foster home, treatment
foster home, group home, or residential care center for children
and youth or in the home of a relative other than a parent shall ter-
minate when the child reaches 18 years of age, at the end of one
year after its entry, or, if the child is a full−time student at a secon-
dary school or its vocational or technical equivalent and is reason-
ably expected to complete the program before reaching 19 years
of age, when the child reaches 19 years of age, whichever is later,
unless the judge specifies a shorter period of time or the judge ter-
minates the order sooner.  An order under this section or s. 48.357
or 48.365 relating to an unborn child in need of protection or ser-
vices that is made before the unborn child is born shall terminate
at the end of one year after its entry unless the judge specifies a
shorter period of time or the judge terminates the order sooner.

(5) EFFECT OF COURT ORDER.  Any party, person or agency who
provides services for the child or the expectant mother under this
section shall be bound by the court order.

(7) ORDERS APPLICABLE TO PARENTS, GUARDIANS, LEGAL CUS-
TODIANS, EXPECTANT MOTHERS AND OTHER ADULTS.  In addition to
any dispositional order entered under s. 48.345 or 48.347, the
court may enter an order applicable to the parent, guardian or legal
custodian of a child, to a family member of an adult expectant
mother or to another adult as provided under s. 48.45.

History:   1977 c. 354; 1979 c. 295, 300, 359; 1983 a. 27, 102, 399, 538; 1985 a.
29; 1987 a. 27, 339, 383; 1989 a. 31, 41, 86, 107, 121, 359; 1991 a. 39; 1993 a. 98,
334, 377, 385, 395, 446, 481, 491; 1995 a. 27, 77, 201, 225, 275; 1997 a. 27, 205, 237,
292; 1999 a. 9, 103, 149, 186; 2001 a. 2, 16, 109.

Mandatory time limits affect a trial court’s competency to act, but an objection
must be raised before the trial court to avoid waiver.  In Interest of L.M.C. 146 Wis.
2d 377, 430 N.W.2d 352 (Ct. App. 1988).

48.356 Duty  of court to warn.   (1) Whenever the court or-
ders a child to be placed outside his or her home, orders an expec-
tant mother of an unborn child to be placed outside of her home
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or denies a parent visitation because the child or unborn child has
been adjudged to be in need of protection or services under s.
48.345, 48.347 48.357, 48.363 or 48.365, the court shall orally in-
form the parent or parents who appear in court or the expectant
mother who appears in court of any grounds for termination of pa-
rental rights under s. 48.415 which may be applicable and of the
conditions necessary for the child or expectant mother to be re-
turned to the home or for the parent to be granted visitation.

(2) In addition to the notice required under sub. (1), any writ-
ten order which places a child or an expectant mother outside the
home or denies visitation under sub. (1) shall notify the parent or
parents or expectant mother of the information specified under
sub. (1).

History:   1979 c. 330; 1983 a. 399; 1989 a. 86; 1991 a. 39; 1995 a. 275; 1997 a.
292.

Substantial compliance is not adequate to meet the sub. (2) notice provision; oral,
rather than written, notice is insufficient.  In re D.F. 147 Wis. 2d 486, 433 N.W.2d 609
(Ct. App. 1988).

Dismissal of termination proceedings because only 2 of 6 dispositional orders con-
tained statutory warnings was inappropriate.  The warning is only required on one or-
der.  In Interest of K.K. 162 Wis. 2d 431, 469 N.W.2d 881 (Ct. App. 1991).

To comply with sub. (2), the written order must contain the same information as
the oral notice under sub. (1); that the notice contained more does not mean sub. (2)
was violated.  In Interest of Jamie L. 172 Wis. 2d 218, 493 N.W.2d 56 (1992).

When the grounds for termination of parental rights is under s. 48.415 (8) for mur-
dering the other parent, no notice under sub. (1) of the conditions necessary for the
return of the child is necessary as the grounds for termination, the murder, cannot be
remedied.  Winnebago County DSS v. Darrell A. 194 Wis. 2d 628, 534 N.W.2d 907
(Ct. App. 1995).

It was a denial of due process to terminate parental rights on grounds substantially
different from those that the parent was warned of under s. 48.356.  State v. Patricia
A.P. 195 Wis. 2d 855, 537 N.W.2d 47 (Ct. App. 1995).

The written warning under sub. (2) applies only to orders removing children from
placement with their parents or denying parental visitation.  Temporary physical cus-
tody orders or extensions of those orders may not lead to a loss of parental rights and
do not require the written warning.  Marinette County v. Tammy C. 219 Wis. 2d 206,
579 N.W.2d 635 (1998).

The last order placing the child outside the home issued before the filing of the peti-
tion to terminate parental rights, rather than each order, must contain the written no-
tice prescribed by s. 48.356 (2).  Waukesha County v. Steven H. 2000 WI 28, 233 Wis.
2d 344, 607 N.W.2d 607.  But see also Waushara County v. Lisa K. 2000 WI App 145,
237 Wis. 2d 830, 615 N.W.2d 204 in which it was held that there was adequate notice
when an extension order, which was the final order issued before a TPR petition was
filed, did not contain the written notice, but the earlier orders that were extended had.

48.357 Change  in placement.   (1)  (a)  The person or agen-
cy primarily responsible for implementing the dispositional order,
the district attorney, or the corporation counsel may request a
change in the placement of the child or expectant mother, whether
or not the change requested is authorized in the dispositional or-
der,, as provided in par. (am) or (c), whichever is applicable.

(am)  1.  If the proposed change in placement involves any
change in placement other than a change in placement specified
in par. (c), the person or agency primarily responsible for imple-
menting the dispositional order, the district attorney, or the corpo-
ration counsel shall cause written notice of the proposed change
in placement to be sent to the child, the parent, guardian, and legal
custodian of the child, any foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) of the child,
the child’s court−appointed special advocate, and, if the child is
the expectant mother of an unborn child under s. 48.133, the un-
born child by the unborn child’s guardian ad litem.  If the expec-
tant mother is an adult, written notice shall be sent to the adult ex-
pectant mother and the unborn child by the unborn child’s
guardian ad litem.  The notice shall contain the name and address
of the new placement, the reasons for the change in placement, a
statement describing why the new placement is preferable to the
present placement, and a statement of how the new placement sat-
isfies objectives of the treatment plan ordered by the court.

2.  Any person receiving the notice under subd. 1. or notice of
a specific placement under s. 48.355 (2) (b) 2., other than a court−
appointed special advocate, may obtain a hearing on the matter by
filing  an objection with the court within 10 days after receipt of the
notice.  Placements may not be changed until 10 days after that no-
tice is sent to the court unless the parent, guardian, or legal custo-
dian and the child, if 12 years of age or over, or the child expectant
mother, if 12 years of age or over, her parent, guardian, or legal
custodian and the unborn child by the unborn child’s guardian ad

litem, or the adult expectant mother and the unborn child by the
unborn child’s guardian ad litem, sign written waivers of objec-
tion, except that changes in placement that were authorized in the
dispositional order may be made immediately if notice is given as
required under subd. 1.  In addition, a hearing is not required for
placement changes authorized in the dispositional order except
when an objection filed by a person who received notice alleges
that new information is available that affects the advisability of the
court’s dispositional order.

3.  If the court changes the child’s placement from a placement
outside the home to another placement outside the home, the
change in placement order shall contain one of the statements
specified in sub. (2v) (a) 2.

(c)  1.  If the proposed change in placement would change the
placement of a child placed in the home to a placement outside the
home, the person or agency primarily responsible for implement-
ing the dispositional order, the district attorney, or the corporation
counsel shall submit a request for the change in placement to the
court.  The request shall contain the name and address of the new
placement, the reasons for the change in placement, a statement
describing why the new placement is preferable to the present
placement, and a statement of how the new placement satisfies ob-
jectives of the treatment plan ordered by the court.  The request
shall also contain specific information showing that continued
placement of the child in his or her home would be contrary to the
welfare of the child and, unless any of the circumstances specified
in s. 48.355 (2d) (b) 1. to 5. applies, specific information showing
that the agency primarily responsible for implementing the dis-
positional order has made reasonable efforts to prevent the remov-
al of the child from the home, while assuring that the child’s health
and safety are the paramount concerns.

2.  The court shall hold a hearing prior to ordering any change
in placement requested under subd. 1.  Not less than 3 days prior
to the hearing, the court shall provide notice of the hearing, togeth-
er with a copy of the request for the change in placement, to the
child, the parent, guardian, and legal custodian of the child, the
child’s court−appointed special advocate, and all parties that are
bound by the dispositional order.  If all parties consent, the court
may proceed immediately with the hearing.

3.  If the court changes the child’s placement from a placement
in the child’s home to a placement outside the child’s home, the
change in placement order shall contain the findings specified in
sub. (2v) (a) 1., one of the statements specified in sub. (2v) (a) 2.,
and, if in addition the court finds that any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies with respect to a par-
ent, the determination specified in sub. (2v) (a) 3.

(2) If  emergency conditions necessitate an immediate change
in the placement of a child or expectant mother placed outside the
home, the person or agency primarily responsible for implement-
ing the dispositional order may remove the child or expectant
mother to a new placement, whether or not authorized by the exist-
ing dispositional order, without the prior notice provided in sub.
(1) (am) 1.  The notice shall, however, be sent within 48 hours after
the emergency change in placement.  Any party receiving notice
may demand a hearing under sub. (1) (am) 2.  In emergency situa-
tions, a child may be placed in a licensed public or private shelter
care facility as a transitional placement for not more than 20 days,
as well as in any placement authorized under s. 48.345 (3).

(2m) (a)  The child, the parent, guardian, or legal custodian of
the child, the expectant mother, the unborn child by the unborn
child’s guardian ad litem, or any person or agency primarily bound
by the dispositional order, other than the person or agency respon-
sible for implementing the order, may request a change in place-
ment under this paragraph.  The request shall contain the name and
address of the new placement requested and shall state what new
information is available that affects the advisability of the current
placement.  If the proposed change in placement would change the
placement of a child placed in the home to a placement outside the
home, the request shall also contain specific information showing
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that continued placement of the child in the home would be con-
trary to the welfare of the child and, unless any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, specific in-
formation showing that the agency primarily responsible for
implementing the dispositional order has made reasonable efforts
to prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns.  The
request shall be submitted to the court.  In addition, the court may
propose a change in placement on its own motion.

(b)  The court shall hold a hearing on the matter prior to order-
ing any change in placement requested or proposed under par. (a)
if  the request states that new information is available that affects
the advisability of the current placement, unless the requested or
proposed change in placement involves any change in placement
other than a change in placement of a child placed in the home to
a placement outside the home and written waivers of objection to
the proposed change in placement are signed by all persons en-
titled to receive notice under sub. (1) (am) 1., other than a court−
appointed special advocate, and the court approves.  If a hearing
is scheduled, the court shall notify the child, the parent, guardian,
and legal custodian of the child, any foster parent, treatment foster
parent, or other physical custodian described in s. 48.62 (2) of the
child, the child’s court−appointed special advocate, all parties
who are bound by the dispositional order, and, if the child is the
expectant mother of an unborn child under s. 48.133, the unborn
child by the unborn child’s guardian ad litem, or shall notify the
adult expectant mother, the unborn child by the unborn child’s
guardian ad litem, and all parties who are bound by the disposi-
tional order, at least 3 days prior to the hearing.  A copy of the re-
quest or proposal for the change in placement shall be attached to
the notice.  If all of the parties consent, the court may proceed im-
mediately with the hearing.

(c)  If the court changes the child’s placement from a placement
in the child’s home to a placement outside the child’s home, the
change in placement order shall contain the findings specified in
sub. (2v) (a) 1., one of the statements specified in sub. (2v) (a) 2.,
and, if in addition the court finds that any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies with respect to a par-
ent, the determination specified in sub. (2v) (a) 3.

(2r) If  a hearing is held under sub. (1) (am) 2. or (2m) (b) and
the change in placement would remove a child from a foster home,
treatment foster home, or other placement with a physical custo-
dian described in s. 48.62 (2), the court shall give the foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) an opportunity to be heard at the hearing by permitting
the foster parent, treatment foster parent, or other physical custo-
dian to make a written or oral statement during the hearing or to
submit a written statement prior to the hearing relating to the child
and the requested change in placement.  A foster parent, treatment
foster parent, or other physical custodian described in s. 48.62 (2)
who receives notice of a hearing under sub. (1) (am) 1. or (2m) (b)
and an opportunity to be heard under this subsection does not be-
come a party to the proceeding on which the hearing is held solely
on the basis of receiving that notice and opportunity to be heard.

(2v) (a)  A change in placement order under sub. (1) or (2m)
shall contain all of the following:

1.  If the change in placement order changes the child’s place-
ment from a placement in the child’s home to a placement outside
the child’s home, a finding that continued placement of the child
in his or her home would be contrary to the welfare of the child
and, unless a circumstance specified in s. 48.355 (2d) (b) 1. to 5.
applies, a finding that the agency primarily responsible for imple-
menting the dispositional order has made reasonable efforts to
prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns.

2.  If the change in placement order would change the place-
ment of the child to a placement outside the home recommended
by the person or agency primarily responsible for implementing
the dispositional order, whether from a placement in the home or
from another placement outside the home, a statement that the

court approves the placement recommended by that person or
agency or, if the change in placement order would change the
placement of the child to a placement outside the home that is not
a placement recommended by that person or agency, whether
from a placement in the home or from another placement outside
the home, a statement that the court has given bona fide consider-
ation to the recommendations made by that person or agency and
all parties relating to the child’s placement.

3.  If the court finds that any of the circumstances specified in
s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, a deter-
mination that the agency primarily responsible for providing ser-
vices under the change in placement order is not required to make
reasonable efforts with respect to the parent to make it possible for
the child to return safely to his or her home.

(b)  The court shall make the findings specified in par. (a) 1. and
3. on a case−by−case basis based on circumstances specific to the
child and shall document or reference the specific information on
which those findings are based in the change in placement order.
A change in placement order that merely references par. (a) 1. or
3. without documenting or referencing that specific information
in the change in placement order or an amended change in place-
ment order that retroactively corrects an earlier change in place-
ment order that does not comply with this paragraph is not suffi-
cient to comply with this paragraph.

(c)  1.  If the court finds under par. (a) 3. that any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies with respect
to a parent, the court shall hold a hearing within 30 days after the
date of that finding to determine the permanency plan for the
child.  If a hearing is held under this subdivision, the agency re-
sponsible for preparing the permanency plan shall file the perma-
nency plan with the court not less than 5 days before the date of
the hearing.

2.  If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3.  The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of re-
ceiving that notice and opportunity to be heard.

(4d) (a)  Except as provided in par. (b), the court may not
change a child’s placement to a placement in the home of a person
who has been convicted under s. 940.01 of the first−degree inten-
tional homicide, or under s. 940.05 of the 2nd−degree intentional
homicide, of a parent of the child, if the conviction has not been
reversed, set aside or vacated.

(am)  Except as provided in par. (b), if a parent in whose home
a child is placed is convicted under s. 940.01 of the first−degree
intentional homicide, or under s. 940.05 of the 2nd−degree inten-
tional homicide, of the child’s other parent, and the conviction has
not been reversed, set aside or vacated, the court shall change the
child’s placement to a placement out of the home of the parent on
petition of the child, the guardian or legal custodian of the child,
a person or agency bound by the dispositional order or the district
attorney or corporation counsel of the county in which the disposi-
tional order was entered, or on the court’s own motion, and on no-
tice to the parent.

(b)  Paragraphs (a) and (am) do not apply if the court deter-
mines by clear and convincing evidence that the placement would
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be in the best interests of the child.  The court shall consider the
wishes of the child in making that determination.

(5m) (a)  If a proposed change in placement changes a child’s
placement from a placement in the child’s home to a placement
outside the child’s home, the court shall order the child’s parent to
provide a statement of income, assets, debts and living expenses
to the court or the person or agency primarily responsible for im-
plementing the dispositional order by a date specified by the court.
The clerk of court shall provide, without charge, to any parent or-
dered to provide a statement of income, assets, debts and living ex-
penses a document setting forth the percentage standard estab-
lished by the department of workforce development under s. 49.22
(9) and the manner of its application established by the department
of health and family services under s. 46.247 and listing the factors
that a court may consider under s. 46.10 (14) (c).  If the child is
placed outside the child’s home, the court shall determine the li-
ability of the parent in the manner provided in s. 46.10 (14).

(b)  If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the per-
son or agency primarily responsible for implementing the disposi-
tional order and that person or agency is not the county department
or, in a county having a population of 500,000 or more, the depart-
ment, the court shall also order the child’s parent to provide that
statement to the county department or, in a county having a popu-
lation of 500,000 or more, the department by a date specified by
the court.  The county department or, in a county having a popula-
tion of 500,000 or more, the department shall provide, without
charge, to the parent a form on which to provide that statement,
and the parent shall provide that statement on that form.  The
county department or, in a county having a population of 500,000
or more, the department shall use the information provided in the
statement to determine whether the department may claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

(5r) The court may not change the placement of an expectant
mother of an unborn child in need of protection or services from
a placement in the expectant mother’s home to a placement out-
side of the expectant mother’s home unless the court finds that the
expectant mother is refusing or has refused to accept any alcohol
or other drug abuse services offered to her or is not making or has
not made a good faith effort to participate in any alcohol or other
drug abuse services offered to her.

(6) No change in placement may extend the expiration date of
the original order, except that if the change in placement is from
a placement in the child’s home to a placement outside the home
the court may extend the expiration date of the original order to the
date on which the child reaches 18 years of age, to the date that is
one year after the date of the change in placement order, or, if the
child is a full−time student at a secondary school or its vocational
or technical equivalent and is reasonably expected to complete the
program before reaching 19 years of age, to the date on which the
child reaches 19 years of age, whichever is later, or for a shorter
period of time as specified by the court.  If the change in placement
is from a placement outside the home to a placement in the child’s
home and if the expiration date of the original order is more than
one year after the date of the change in placement order, the court
shall shorten the expiration date of the original order to the date
that is one year after the date of the change in placement order or
to an earlier date as specified by the court.

History:   1977 c. 354; 1979 c. 300; 1987 a. 27; 1989 a. 31, 107; 1993 a. 16, 385,
395, 446, 481, 491; 1995 a. 27, 77, 275, 404; 1997 a. 3, 35, 80, 237, 292; 1999 a. 9,
103, 149; 2001 a. 16, 103, 109.

A foster parent is entitled to a hearing under s. 48.64 (4) (a) regarding the person’s
interest as a foster parent even when placement of the child cannot be affected by the
hearing outcome.  Bingenheimer v. DHSS, 129 Wis. 2d 100, 383 N.W.2d 898 (1986).

48.36 Payment  for services.   (1)  (a)  If legal custody is
transferred from the parent or guardian or the court otherwise des-
ignates an alternative placement for the child by a disposition
made under s. 48.345 or by a change in placement under s. 48.357,

the duty of the parent or guardian or, in the case of a transfer of
guardianship and custody under s. 48.839 (4), the duty of the for-
mer guardian to provide support shall continue even though the le-
gal custodian or the placement designee may provide the support.
A copy of the order transferring custody or designating alternative
placement for the child shall be submitted to the agency or person
receiving custody or placement and the agency or person may ap-
ply to the court for an order to compel the parent or guardian to
provide the support.  Support payments for residential services,
when purchased or otherwise funded or provided by the depart-
ment or a county department under s. 46.22, 46.23, 51.42 or
51.437, shall be determined under s. 46.10 (14).

(b)  In determining the amount of support under par. (a), the
court may consider all relevant financial information or other in-
formation relevant to the parent’s earning capacity, including in-
formation reported under s. 49.22 (2m) to the department of work-
force development or the county child support agency under s.
59.53 (5).  If the court has insufficient information with which to
determine the amount of support, the court shall order the child’s
parent to furnish a statement of income, assets, debts and living
expenses, if the parent has not already done so, to the court within
10 days after the court’s order transferring custody or designating
an alternative placement is entered or at such other time as ordered
by the court.

(2) If  an expectant mother or a child whose legal custody has
not been taken from a parent or guardian is given educational and
social services, or medical, psychological or psychiatric treatment
by order of the court, the cost of those services or that treatment,
if  ordered by the court, shall be a charge upon the county in a
county having a population of less than 500,000 or the department
in a county having a population of 500,000 or more.  This section
does not prevent recovery of reasonable contribution toward the
costs from the parent or guardian of the child or from an adult ex-
pectant mother as the court may order based on the ability of the
parent, guardian or adult expectant mother to pay.  This subsection
shall be subject to s. 46.03 (18).

(3) In determining county or departmental liability, this sec-
tion does not apply to services specified in ch. 115.

History:   1977 c. 354; 1979 c. 221; 1981 c. 81; 1985 a. 29 s. 3202 (23); 1985 a.
176; 1989 a. 31, 107; 1993 a. 446, 481; 1995 a. 27 ss. 2468, 9126 (19); 1995 a. 77,
404; 1997 a. 3, 27, 292.

48.361 Payment  for alcohol and other drug abuse ser -
vices.   (1) In this section, “alcohol and other drug abuse ser-
vices” means all of the following:

(a)  Any alcohol or other drug abuse examination or assessment
ordered by a court under s. 48.295 (1).

(b)  Any special treatment or care that relates to alcohol or other
drug abuse services ordered by a court under s. 48.345 (6) (a) or
48.347 (4) (a).

(c)  Any alcohol or other drug abuse treatment or education or-
dered by a court under s. 48.345 (6) (a), (13) or (14) or 48.347 (4)
(a), (5) or (6) (a).

(2) (a)  1.  If a child’s parent neglects, refuses or is unable to
provide court−ordered alcohol and other drug abuse services for
the child through his or her health insurance or other 3rd−party
payments, notwithstanding s. 48.36 (3), the judge may order the
parent to pay for the court−ordered alcohol and drug abuse ser-
vices.  If the parent consents to provide court−ordered alcohol and
other drug abuse services for a child through his or her health in-
surance or other 3rd−party payments but the health insurance pro-
vider or other  3rd−party payer refuses to  provide the  court−
ordered alcohol and other drug abuse services the court may order
the health insurance provider or 3rd−party payer to pay for the
court−ordered alcohol and other drug abuse services in accord-
ance with the terms of the parent’s health insurance policy or other
3rd−party payment plan.

1m.  If an adult expectant mother neglects, refuses or is unable
to obtain court−ordered alcohol and other drug abuse services for
herself through her health insurance or other 3rd−party payments,
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the judge may order the adult expectant mother to pay for the
court−ordered alcohol and drug abuse services.  If the adult expec-
tant mother consents to obtain court−ordered alcohol and other
drug abuse services for herself through her health insurance or
other 3rd−party payments but the health insurance provider or oth-
er 3rd−party payer refuses to provide the court−ordered alcohol
and other drug abuse services, the court may order the health in-
surance provider or 3rd−party payer to pay for the court−ordered
alcohol and other drug abuse services in accordance with the
terms of the adult expectant mother’s health insurance policy or
other 3rd−party payment plan.

2.  This paragraph applies to payment for alcohol and other
drug abuse services in any county, regardless of whether the
county is a pilot county under s. 48.547.

(am)  1.  If a court in a county that has an alcohol or other drug
abuse program under s. 48.547 finds that payment is not attainable
under par. (a), the court may order payment in accordance with
par. (b).

2.  If a court in a county that does not have an alcohol and other
drug abuse program under s. 48.547 finds that payment is not at-
tainable under par. (a), the court may order payment in accordance
with s. 48.345 (6) (a), 48.347 (4) (a) or 48.36.

(b)  1.  In counties that have an alcohol and other drug abuse
program under s. 48.547, in addition to using the alternative pro-
vided for under par. (a), the court may order a county department
of human services established under s. 46.23 or a county depart-
ment established under s. 51.42 or 51.437 in the child’s county of
legal residence to pay for the court−ordered alcohol and other drug
abuse services whether or not custody has been taken from the par-
ent.

1m.  In counties that have an alcohol and other drug abuse pro-
gram under s. 48.547, in addition to using the alternative provided
for under par. (a), the court may order a county department of hu-
man services established under s. 46.23 or a county department es-
tablished under s. 51.42 or 51.437 in the adult expectant mother’s
county of legal residence to pay for the court−ordered alcohol and
other drug abuse services provided for the adult expectant mother.

2.  If a judge orders a county department established under s.
51.42 or 51.437 to provide alcohol and other drug abuse services
under this paragraph, the provision of the alcohol and other drug
abuse services shall be subject to conditions specified in ch. 51.

(c)  Payment for alcohol and other drug abuse services by a
county department under this section does not prohibit the county
department from contracting with another county department or
approved treatment facility for the provision of alcohol and other
drug abuse services.  Payment by the county under this section
does not prevent recovery of reasonable contribution toward the
costs of the court−ordered alcohol and other drug abuse services
from the parent or adult expectant mother which is based upon the
ability of the parent or adult expectant mother to pay.  This subsec-
tion is subject to s. 46.03 (18).

History:   1987 a. 339; 1989 a. 56 s. 259; 1993 a. 446; 1995 a. 77, 275; 1997 a. 292.

48.362 Payment  for certain special treatment or care
services.   (1) In this section, “special treatment or care” has the
meaning given in s. 48.02 (17m), except that it does not include
alcohol and other drug abuse services.

(2) This section applies to the payment of court−ordered spe-
cial treatment or care under s. 48.345 (6) (a), whether or not custo-
dy has been taken from the parent, and to the payment of court−
ordered special treatment or care under s. 48.347 (4) (a).

(3) If  a child’s parent neglects, refuses or is unable to provide
court−ordered special treatment or care for the child through his
or her health insurance or other 3rd−party payments, notwith-
standing s. 48.36 (3), the judge may order the parent to pay for the
court−ordered special treatment or care.  If the parent consents to
provide court−ordered special treatment or care for a child
through his or her health insurance or other 3rd−party payments
but the health insurance provider or other 3rd−party payer refuses

to provide the court−ordered special treatment or care, the judge
may order the health insurance provider or 3rd−party payer to pay
for the court−ordered special treatment or care in accordance with
the terms of the parent’s health insurance policy or other 3rd−party
payment plan.

(3m) If  an adult expectant mother neglects, refuses or is un-
able to obtain court−ordered special treatment or care for herself
through her health insurance or other 3rd−party payments, the
judge may order the adult expectant mother to pay for the court−
ordered special treatment or care.  If the adult expectant mother
consents to obtain court−ordered special treatment or care for her-
self through her health insurance or other 3rd−party payments but
the health insurance provider or other 3rd−party payer refuses to
provide the court−ordered special treatment or care, the judge may
order the health insurance provider or 3rd−party payer to pay for
the court−ordered special treatment or care in accordance with the
terms of the adult expectant mother’s health insurance policy or
other 3rd−party payment plan.

(4) (a)  If the judge finds that payment is not attainable under
sub. (3) or (3m), the judge may order the county department under
s. 51.42 or 51.437 of the county of legal residence of the child or
expectant mother to pay the cost of any court−ordered special
treatment or care that is provided by or under contract with that
county department.

(b)  Payment for special treatment or care by a county depart-
ment under par. (a) does not prohibit the county department from
contracting with another county department or approved treat-
ment facility for the provision of special treatment or care.

(c)  A county department that pays for court−ordered special
treatment or care under par. (a) may recover from the parent or
adult expectant mother, based on the ability of the parent or adult
expectant mother to pay, a reasonable contribution toward the
costs of the court−ordered special treatment or care.  This para-
graph is subject to s. 46.03 (18).

History:   1993 a. 446; 1995 a. 77, 275; 1997 a. 292.

48.363 Revision  of dispositional  orders.   (1)  (a)  A
child, the child’s parent, guardian or legal custodian, an expectant
mother, an unborn child by the unborn child’s guardian ad litem,
any person or agency bound by a dispositional order or the district
attorney or corporation counsel in the county in which the disposi-
tional order was entered may request a revision in the order that
does not involve a change in placement, including a revision with
respect to the amount of child support to be paid by a parent, or the
court may on its own motion propose such a revision.  The request
or court proposal shall set forth in detail the nature of the proposed
revision and what new information is available that affects the ad-
visability of the court’s disposition.  The request or court proposal
shall be submitted to the court.  The court shall hold a hearing on
the matter prior to any revision of the dispositional order if the re-
quest or court proposal indicates that new information is available
which affects the advisability of the court’s dispositional order,
unless written waivers of objections to the revision are signed by
all parties entitled to receive notice and the court approves.

(b)  If a hearing is held, the court shall notify the child, the
child’s parent, guardian and legal custodian, all parties bound by
the dispositional order, the child’s foster parent, treatment foster
parent or other physical custodian described in s. 48.62 (2), the
child’s court−appointed special advocate, the district attorney or
corporation counsel in the county in which the dispositional order
was entered, and, if the child is the expectant mother of an unborn
child under s. 48.133, the unborn child by the unborn child’s
guardian ad litem; or shall notify the adult expectant mother, the
unborn child through the unborn child’s guardian ad litem, all par-
ties bound by the dispositional order and the district attorney or
corporation counsel in the county in which the dispositional order
was entered, at least 3 days prior to the hearing.  A copy of the re-
quest or proposal shall be attached to the notice.  If all parties con-
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sent, the court may proceed immediately with the hearing.  No re-
vision may extend the effective period of the original order.

(c)  If the proposed revision is for a change in the amount of
child support to be paid by a parent, the court shall order the child’s
parent to provide a statement of income, assets, debts and living
expenses to the court and the person or agency primarily responsi-
ble for implementing the dispositional order by a date specified by
the court.  The clerk of court shall provide, without charge, to any
parent ordered to provide a statement of income, assets, debts and
living expenses a document setting forth the percentage standard
established by the department of workforce development under s.
49.22 (9) and the manner of its application established by the de-
partment of health and family services under s. 46.247 and listing
the factors that a court may consider under s. 46.10 (14) (c).

(d)  If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the per-
son or agency primarily responsible for implementing the disposi-
tional order and that person or agency is not the county department
or, in a county having a population of 500,000 or more, the depart-
ment, the court shall also order the child’s parent to provide that
statement to the county department or, in a county having a popu-
lation of 500,000 or more, the department by a date specified by
the court.  The county department or, in a county having a popula-
tion of 500,000 or more, the department shall provide, without
charge, to the parent a form on which to provide that statement,
and the parent shall provide that statement on that form.  The
county department or, in a county having a population of 500,000
or more, the department shall use the information provided in the
statement to determine whether the department may claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

(1m) If  a hearing is held under sub. (1) (a), any party may pres-
ent evidence relevant to the issue of revision of the dispositional
order.  In addition, the court shall give a foster parent, treatment
foster parent, or other physical custodian described in s. 48.62 (2)
of the child an opportunity to be heard at the hearing by permitting
the foster parent, treatment foster parent, or other physical custo-
dian to make a written or oral statement during the hearing, or to
submit a written statement prior to the hearing, relevant to the is-
sue of revision.  A foster parent, treatment foster parent, or other
physical custodian described in s. 48.62 (2) who receives notice
of a hearing under sub. (1) (a) and an opportunity to be heard under
this subsection does not become a party to the proceeding on
which the hearing is held solely on the basis of receiving that no-
tice and opportunity to be heard.

(2) If  the court revises a dispositional order with respect to the
amount of child support to be paid by a parent for the care and
maintenance of the parent’s minor child who has been placed by
a court order under this chapter in a residential, nonmedical facili-
ty, the court shall determine the liability of the parent in the man-
ner provided in s. 46.10 (14).

History:   1977 c. 354; 1979 c. 300; 1985 a. 172; 1993 a. 481; 1995 a. 275, 404;
1997 a. 3, 80, 237, 292; 1999 a. 103, 149; 2001 a. 38, 109.

Sub. (1) does not set the procedure to adjudicate the issue of residence for an in-
competent minor whose parent’s residence has changed.  Waukesha County v. Dodge
County, 229 Wis. 2d 766, 601 N.W.2d 296 (Ct. App. 1999).

48.365 Extension  of orders.   (1) In this section, a child is
considered to have been placed outside of his or her home on the
date on which the child was first removed from his or her home.

(1m) The parent, child, guardian, legal custodian, expectant
mother, unborn child by the unborn child’s guardian ad litem, any
person or agency bound by the dispositional order, the district at-
torney or corporation counsel in the county in which the disposi-
tional order was entered or the court on its own motion, may re-
quest an extension of an order under s. 48.355 including an order
under s. 48.355 that was entered before the child was born.  The
request shall be submitted to the court which entered the order.  No
order under s. 48.355 may be extended except as provided in this
section.

(2) No order may be extended without a hearing.  The court
shall notify the child, the child’s parent, guardian and legal custo-
dian, all the parties present at the original hearing, the child’s fos-
ter parent, treatment foster parent or other physical custodian de-
scribed in s. 48.62 (2), the child’s court−appointed special
advocate, the district attorney or corporation counsel in the county
in which the dispositional order was entered and, if the child is an
expectant mother of an unborn child under s. 48.133, the unborn
child by the unborn child’s guardian ad litem, or shall notify the
adult expectant mother, the unborn child through the unborn
child’s guardian ad litem, all the parties present at the original
hearing and the district attorney or corporation counsel in the
county in which the dispositional order was entered, of the time
and place of the hearing.

(2g) (a)  At the hearing the person or agency primarily respon-
sible for providing services to the child or expectant mother shall
file with the court a written report stating to what extent the dis-
positional order has been meeting the objectives of the plan for the
rehabilitation or care and treatment of the child or for the rehabi-
litation and treatment of the expectant mother and the care of the
unborn child.

(b)  If the child is placed outside of his or her home, the report
shall include all of the following:

1.  A copy of the report of the review panel under s. 48.38 (5),
if  any, and a response to the report from the agency primarily re-
sponsible for providing services to the child.

2.  An evaluation of the child’s adjustment to the placement
and of any progress the child has made, suggestions for amend-
ment of the permanency plan, and specific information showing
the efforts that have been made to achieve the goal of the perma-
nency plan, including, if applicable, the efforts of the parents to
remedy the factors that contributed to the child’s placement, un-
less return of the child to the home is the goal of the permanency
plan and any of the circumstances specified in s. 48.355 (2d) (b)
1. to 5. applies.

3.  If the child has been placed outside of his or her home for
15 of the most recent 22 months, not including any period during
which the child was a runaway from the out−of−home placement
or the first 6 months of any period during which the child was re-
turned to his or her home for a trial home visit, a statement of
whether or not a recommendation has been made to terminate the
parental rights of the parents of the child.  If a recommendation for
a termination of parental rights has been made, the statement shall
indicate the date on which the recommendation was made, any
previous progress made to accomplish the termination of parental
rights, any barriers to the termination of parental rights, specific
steps to overcome the barriers and when the steps will be com-
pleted, reasons why adoption would be in the best interest of the
child, and whether or not the child should be registered with the
adoption information exchange.  If a recommendation for ter-
mination of parental rights has not been made, the statement shall
include an explanation of the reasons why a recommendation for
termination of parental rights has not been made.  If the lack of ap-
propriate adoptive resources is the primary reason for not recom-
mending a termination of parental rights, the agency shall recom-
mend that the child be registered with the adoption information
exchange or report the reason why registering the child is contrary
to the best interest of the child.

(c)  In cases where the child has not been placed outside the
home, the report shall contain a description of efforts that have
been made by all parties concerned toward meeting the objectives
of treatment, care or rehabilitation, an explanation of why these
efforts have not yet succeeded in meeting the objective, and antici-
pated future planning for the child.

(2m) (a)  1.  Any party may present evidence relevant to the
issue of extension.  If the child is placed outside of his or her home,
the person or agency primarily responsible for providing services
to the child shall present as evidence specific information showing
that the agency has made reasonable efforts to achieve the goal of
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the child’s permanency plan, unless return of the child to the home
is the goal of the permanency plan and any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies.  The judge shall
make findings of fact and conclusions of law based on the evi-
dence.  The findings of fact shall include a finding as to whether
reasonable efforts were made by the agency primarily responsible
for providing services to the child to achieve the goal of the child’s
permanency plan, unless return of the child to the home is the goal
of the permanency plan and the judge finds that any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies.  An order
shall be issued under s. 48.355.

2.  If the judge finds that any of the circumstances specified
in s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, the
order shall include a determination that the person or agency pri-
marily responsible for providing services to the child is not re-
quired to make reasonable efforts with respect to the parent to
make it possible for the child to return safely to his or her home.

3.  The judge shall make the findings specified in subd. 1. re-
lating to reasonable efforts to achieve the goal of the child’s per-
manency plan and the findings specified in subd. 2. on a case−
by−case basis based on circumstances specific to the child and
shall document or reference the specific information on which
those findings are based in the order issued under s. 48.355.  An
order that merely references subd. 1. or 2. without documenting
or referencing that specific information in the order or an amended
order that retroactively corrects an earlier order that does not com-
ply with this subdivision is not sufficient to comply with this sub-
division.

(ad)  1.  If the judge finds that any of the circumstances speci-
fied in s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent,
the judge shall hold a hearing within 30 days after the date of that
finding to determine the permanency plan for the child.  If a hear-
ing is held under this subdivision, the agency responsible for pre-
paring the permanency plan shall file the permanency plan with
the court not less than 5 days before the date of the hearing.

2.  If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

(ag)  The court shall give a foster parent, treatment foster par-
ent, or other physical custodian described in s. 48.62 (2) who is no-
tified of a hearing under par. (ad) 2. or sub. (2) an opportunity to
be heard at the hearing by permitting the foster parent, treatment
foster parent, or other physical custodian to make a written or oral
statement during the hearing, or to submit a written statement
prior to the hearing, relevant to the issue of extension.  A foster
parent, treatment foster parent, or other physical custodian de-
scribed in s. 48.62 (2) who receives notice of a hearing under par.
(ad) 2. or sub. (2) and an opportunity to be heard under this para-
graph does not become a party to the proceeding on which the
hearing is held solely on the basis of receiving that notice and op-
portunity to be heard.

(b)  If a child has been placed outside the home under s. 48.345,
or if an adult expectant mother has been placed outside the home
under s. 48.347, and an extension is ordered under this subsection,
the judge shall state in the record the reason for the extension.

(3) The appearance of any child may be waived by consent of
the child, counsel or guardian ad litem.

(4) The judge shall determine which dispositions are to be
considered for extensions.

(5) Except as provided in s. 48.368, an order under this section
that continues the placement of a child in his or her home or that
relates to an unborn child of an adult expectant mother shall be for
a specified length of time not to exceed one year after its date of
entry.  Except as provided in s. 48.368, an order under this section
that continues the placement of a child in an out−of−home place-

ment shall be for a specified length of time not to exceed the date
on which the child reaches 18 years of age, one year after the date
of entry of the order, or, if the child is a full−time student at a sec-
ondary school or its vocational or technical equivalent and is rea-
sonably expected to complete the program before reaching 19
years of age, the date on which the child reaches 19 years of age,
whichever is later.

(6) If  a request to extend a dispositional order is made prior to
the termination of the order, but the court is unable to conduct a
hearing on the request prior to the termination date, the court may
extend the order for a period of not more than 30 days, not includ-
ing any period of delay resulting from any of the circumstances
specified in s. 48.315 (1).

(7) Nothing in this section may be construed to allow any
changes in placement.  Changes in placement may take place only
under s. 48.357.

History:   1977 c. 354; 1979 c. 300; 1983 a. 351, 399, 538; 1985 a. 172; 1987 a.
383; 1989 a. 31, 86, 107, 359; 1993 a. 16, 98, 377, 446; 1995 a. 27, 77, 275; 1997 a.
27, 80, 237, 292; 1999 a. 32, 149; 2001 a. 109.

A dispositional order may be extended without a finding of dangerousness.  In In-
terest of R.E.H. 101 Wis. 2d 647, 305 N.W.2d 162 (Ct. App. 1981).

An extension under sub. (6) does not deprive a juvenile of liberty without due pro-
cess.  In Interest of S.D.R. 109 Wis. 2d 567, 326 N.W.2d 762 (1982).

Mandatory time limits affect a trial court’s competency to act, but an objection
must be raised before the trial court to avoid waiver.  In Interest of L.M.C. 146 Wis.
2d 377, 430 N.W.2d 352 (Ct. App. 1988).

The court may extend a dispositional order for 30 days under sub. (6) to consider
a petition to extend the original order even when the juvenile turns 18 during the ex-
tension period.  In Interest of W.P. 153 Wis. 2d 50, 449 N.W.2d 615 (1990).

The court loses competence to exercise jurisdiction to extend an order when a hear-
ing is not held within the 30−day period under sub. (6); the 30−day period may not
be expanded by continuance under s. 48.315 and the court’s loss of competence can-
not be waived.  In Interest of B.J.N. 162 Wis. 2d 635, 469 N.W.2d 845 (1991).

48.366 Extended  court  jurisdiction.   (1) APPLICABILITY.

(a)  Subject to par. (c), if the person committed any crime specified
under s. 940.01, 940.02, 940.05, 940.21, 940.225 (1) (a) to (c),
948.03 or 948.04, is adjudged delinquent on that basis and is
placed in a secured correctional facility under s. 48.34 (4m), 1993
stats., the court shall enter an order extending its jurisdiction as
follows:

1.  If the act for which the person was adjudged delinquent was
a violation of s. 940.01, the order shall remain in effect until the
person reaches 25 years of age or until the termination of the order
under sub. (6), whichever occurs earlier.

2.  If the act for which the person was adjudged delinquent was
any other violation specified in this paragraph, the order shall re-
main in effect until the person reaches 21 years of age or until the
termination of the order under sub. (6), whichever occurs earlier.

(b)  Subject to par. (c), if the person committed a crime speci-
fied in s. 940.20 (1) or 946.43 while placed in a secured correction-
al facility and is adjudged delinquent on that basis following trans-
fer of jurisdiction under s. 970.032, the court shall enter an order
extending its jurisdiction until the person reaches 21 years of age
or until termination of the order under sub. (6), whichever occurs
earlier.

(c)  A court may not enter an order extending its jurisdiction as
provided in par. (a) or (b) with respect to any violation committed
after June 30, 1996.

(5) REVISION OF ORDER.  (a)  Any of the following may petition
the court for a revision of an order:

1.  The person subject to the order.
2.  The department of corrections or county department or-

dered under s. 48.34 (4n), 1993 stats., to provide aftercare supervi-
sion of the person.

(b)  The department of corrections or county department may,
at any time, file a petition proposing either release of a person sub-
ject to an order to aftercare supervision or revocation of the per-
son’s aftercare supervision.  The petition shall set forth in detail:

1.  The proposed treatment and supervision plan and proposed
institutional placement, if any.
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2.  Any available information that is relevant to the advisabili-
ty of revising the order.

(c)  The person subject to an order may, no more often than once
each year, file a petition proposing his or her release to aftercare
supervision.  The petition shall set forth in detail:

1.  The proposed conditions of aftercare supervision.
2.  Any available information that is relevant to the advisabili-

ty of revising the order.
(d)  1.  At the time the department of corrections or county de-

partment files a petition under par. (a), it shall provide written no-
tice of the petition to the person who is the subject of the petition.
The notice to the person who is the subject of the petition shall
state that the person has a right to request a hearing on the petition
and, if the petition is for revocation of a person’s aftercare supervi-
sion, that the person has the right to counsel.  The department of
corrections or county department shall also provide written notice
of the petition to the office of the district attorney that filed the
petition on the basis of which the child was adjudged delinquent
and the victim, if any, of the delinquent act.

2.  At the time a person subject to an order files a petition under
par. (a), the person shall provide written notice of the petition to
the department of corrections or county department, as applicable.

(e)  In making a determination under this subsection, the court
shall balance the needs of the person with the protection of the
public.

(f)  If the court grants a petition to release a person to aftercare
supervision and the person’s county of residence is one in which
the county department provides aftercare supervision, the depart-
ment of corrections may contract with the county department un-
der s. 301.08 (2) for aftercare supervision of the person.

(g)  Sections 48.357 and 48.363 do not apply to orders under
this subsection.

(6) PETITION FOR DISCHARGE; HEARINGS.  (a)  Any of the follow-
ing may petition the court that entered an order to terminate the or-
der and to discharge the person subject to the order from supervi-
sion:

1.  The person subject to the order.
2.  The department of corrections or county department or-

dered under s. 48.34 (4n), 1993 stats., to provide aftercare supervi-
sion of the person.

(b)  The petition shall state the factual basis for the petitioner’s
belief that discharge will  not pose a threat of bodily harm to other
persons.  The department of corrections or county department
may file a petition at any time.  The person subject to the order may
file a petition not more often than once a year.

(c)  1.  At the time the department of corrections or county de-
partment files a petition under par. (a), it shall provide written no-
tice of the petition to the person who is the subject of the petition.
The notice to the person who is the subject of the petition shall
state that the person has the right to counsel.  The department of
corrections or county department shall also provide written notice
of the petition to the office of the district attorney that filed the
petition on the basis of which the person was adjudged delinquent
and to the victim, if any, of the delinquent act.

2.  At the time a person subject to an order files a petition under
par. (a), he or she shall provide written notice of the petition to the
department of corrections or county department, whichever has
been ordered under s. 48.34 (4n), 1993 stats., to provide aftercare
supervision of the person.

(d)  If the court denies the petition, the person shall remain un-
der the jurisdiction of the court until the expiration of the order or
until a subsequent petition for discharge under this subsection is
granted, whichever is sooner.

(7) NOTICE OF HEARING.  Upon receipt of a request for a hearing
under sub. (5) or upon receipt of a petition under sub. (6), the court
shall set a date for a hearing on the matter.  In any of those cases,
the court shall notify the department of corrections and each per-
son specified in sub. (5) (d) 1. or (6) (c) 1. of the hearing at least

7 days before the hearing, except that if any such person lives out-
side of this state, the notice shall be mailed at least 14 days before
the hearing.

(8) TRANSFER TO OR BETWEEN FACILITIES.  The department of
corrections may transfer a person subject to an order between se-
cured correctional facilities.  After the person attains the age of 17
years, the department of corrections may place the person in a
state prison named in s. 302.01, except that the department of
corrections may not place any person under the age of 18 years in
the correctional institution authorized in s. 301.16 (1n).  If the per-
son is 15 years of age or over, the department of corrections may
transfer the person to the Racine youthful offender correctional fa-
cility  named in s. 302.01 as provided in s. 938.357 (4) (d).  If the
department of corrections places a person subject to an order un-
der this section in a state prison, that department shall provide ser-
vices for that person from the appropriate appropriation under s.
20.410 (1).  The department of corrections may transfer a person
placed in a state prison under this subsection to or between state
prisons named in s. 302.01 without petitioning for revision of the
order under sub. (5) (a), except that the department of corrections
may not transfer any person under the age of 18 years to the
correctional institution authorized in s. 301.16 (1n).

History:   1987 a. 27; 1989 a. 31, 107, 359; 1993 a. 98, 385; 1995 a. 27, 77; 1997
a. 27, 35; 2001 a. 16.

48.368 Continuation  of dispositional orders.   (1) If a
petition for termination of parental rights is filed under s. 48.41 or
48.415 or an appeal from a judgment terminating or denying ter-
mination of parental rights is filed during the year in which a dis-
positional order under s. 48.355 or an extension order under s.
48.365 is in effect, the dispositional or extension order shall re-
main in effect until all proceedings related to the filing of the peti-
tion or an appeal are concluded.

(2) If a child’s placement with a guardian appointed under s.
48.977 (2) is designated by the court under s. 48.977 (3) as a per-
manent foster placement for the child while a dispositional order
under s. 48.345, a revision order under s. 48.363 or an extension
order under s. 48.365 is in effect with respect to the child, such dis-
positional order, revision order or extension order shall remain in
effect until the earliest of the following:

(a)  Thirty days after the guardianship terminates under s.
48.977 (7).

(b)  A court enters a change in placement order under s. 48.357.
(c)  A court order terminates such dispositional order, revision

order or extension order.
(d)  The child attains the age of 18 years.

History:   1989 a. 86; 1993 a. 446; Stats. 1993 s. 48.368; 1995 a. 275; 1997 a. 80.

48.37 Costs.   (1) A court assigned to exercise jurisdiction un-
der this chapter and ch. 938 may not assess costs or assessments
against a child under 14 years of age but may assess costs against
a child 14 years of age or older.

(2) Notwithstanding sub. (1), no costs, penalty assessments or
jail assessments may be assessed against any child in a circuit
court exercising jurisdiction under s. 48.16.

History:   1977 c. 354, 449; 1979 c. 300, 359; 1987 a. 27; 1991 a. 263; 1993 a. 387;
1995 a. 77.

48.371 Access  to certain information by substitute
care provider .  (1) If a child is placed in a foster home, treat-
ment foster home, group home, or residential care center for chil-
dren and youth, including a placement under s. 48.205 or 48.21,
the agency, as defined in s. 48.38 (1) (a), that placed the child or
arranged for the placement of the child shall provide the following
information to the foster parent, treatment foster parent, or opera-
tor of the group home or residential care center for children and
youth at the time of placement or, if the information has not been
provided to the agency by that time, as soon as possible after the
date on which the agency receives that information, but not more
than 2 working days after that date:
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(a)  Results of a test or a series of tests of the child to determine
the presence of HIV, as defined in s. 968.38 (1) (b), antigen or non-
antigenic products of HIV, or an antibody to HIV, as provided un-
der s. 252.15 (5) (a) 19., including results included in a court report
or permanency plan.  At the time that the test results are provided,
the agency shall notify the foster parent, treatment foster parent,
or operator of the group home or residential care center for chil-
dren and youth of the confidentiality requirements under s. 252.15
(6).

(b)  Results of any tests of the child to determine the presence
of viral hepatitis, type B, including results included in a court re-
port or permanency plan.  The foster parent, treatment foster par-
ent, or operator of a group home or residential care center for chil-
dren and youth receiving information under this paragraph shall
keep the information confidential.

(c)  Any other medical information concerning the child that is
necessary for the care of the child.  The foster parent, treatment
foster parent, or operator of a group home or residential care cen-
ter for children and youth receiving information under this para-
graph shall keep the information confidential.

(3) At the time of placement of a child in a foster home, treat-
ment foster home, group home, or residential care center for chil-
dren and youth or, if the information is not available at that time,
as soon as possible after the date on which the court report or per-
manency plan has been submitted, but no later than 7 days after
that date, the agency, as defined in s. 48.38 (1) (a), responsible for
preparing the child’s permanency plan shall provide to the foster
parent, treatment foster parent, or operator of the group home or
residential care center for children and youth information con-
tained in the court report submitted under s. 48.33 (1), 48.365 (2g),
48.425 (1), 48.831 (2) or 48.837 (4) (c) or permanency plan sub-
mitted under s. 48.355 (2e), 48.38, 48.43 (1) (c) or (5) (c), 48.63
(4) or (5) (c) or 48.831 (4) (e) relating to findings or opinions of
the court or agency that prepared the court report or permanency
plan relating to any of the following:

(a)  Any mental, emotional, cognitive, developmental, or be-
havioral disability of the child.  The foster parent, treatment foster
parent, or operator of a group home or residential care center for
children and youth receiving information under this subsection
shall keep the information confidential.

(b)  Any involvement of the child in any criminal gang, as de-
fined in s. 939.22 (9), or in any other group in which any child was
traumatized as a result of his or her association with that group.
The foster parent, treatment foster parent, or operator of a group
home or residential care center for children and youth receiving
information under this paragraph shall keep the information con-
fidential.

(c)  Any involvement of the child in any activities that are
harmful to the child’s physical, mental, or moral well−being.  The
foster parent, treatment foster parent, or operator of a group home
or residential care center for children and youth receiving infor-
mation under this paragraph shall keep the information confiden-
tial.

(d)  Any involvement of the child, whether as victim or perpe-
trator, in sexual intercourse or sexual contact in violation of s.
940.225, 948.02, or 948.025, prostitution in violation of s. 944.30,
sexual exploitation of a child in violation of s. 948.05, or causing
a child to view or listen to sexual activity in violation of s. 948.055,
if  the information is necessary for the care of the child or for the
protection of any person living in the foster home, treatment foster
home, group home, or residential care center for children and
youth.  The foster parent, treatment foster parent, or operator of a
group home or residential care center for children and youth re-
ceiving information under this paragraph shall keep the informa-
tion confidential.

(e)  The religious affiliation or belief of the child.
History:   1993 a. 395; 1995 a. 275; 1997 a. 272; 2001 a. 59, 69, 105.
NOTE:   1993 Wis. Act 395, which created this section, contains extensive ex-

planatory notes.

48.373 Medical  authorization.   (1) The court assigned to
exercise jurisdiction under this chapter and ch. 938 may authorize
medical services including surgical procedures when needed if the
court assigned to exercise jurisdiction under this chapter and ch.
938 determines that reasonable cause exists for the services and
that the minor is within the jurisdiction of the court assigned to ex-
ercise jurisdiction under this chapter and ch. 938 and consents.

(2) Section 48.375 (7) applies if the medical service autho-
rized under sub. (1) is an abortion.

(3) In a proceeding under s. 48.375 (7), a circuit court exercis-
ing jurisdiction under s. 48.16 may not authorize any medical ser-
vices other than the performance or inducement of an abortion.

History:   1971 c. 105; 1977 c. 354 s. 64; 1977 c. 449; Stats. 1977 s. 48.373; 1991
a. 263; 1993 a. 32; 1995 a. 77.

48.375 Parental consent required prior to  abortion;  ju-
dicial  waiver procedure.   (1) LEGISLATIVE FINDINGS AND IN-
TENT.  (a)  The legislature finds that:

1.  Immature minors often lack the ability to make fully in-
formed choices that take account of both immediate and long−
range consequences.

2.  The medical, emotional and psychological consequences
of abortion and of childbirth are serious and can be lasting, partic-
ularly when the patient is immature.

3.  The capacity to become pregnant and the capacity for ma-
ture judgment concerning the wisdom of bearing a child or of hav-
ing an abortion are not necessarily related.

4.  Parents ordinarily possess information essential to a physi-
cian’s exercise of the physician’s best medical judgment concern-
ing a minor.

5.  Parents who are aware that their minor is pregnant or has
had an abortion may better ensure that she receives adequate med-
ical attention during her pregnancy or after her abortion.

6.  Parental knowledge of a minor’s pregnancy and parental
consent to an abortion are usually desirable and in the best interest
of the minor.

(b)  It is the intent of the legislature in enacting this section to
further the purposes set forth in s. 48.01, and in particular to fur-
ther the important and compelling state interests in:

1.  Protecting minors against their own immaturity.
2.  Fostering the family structure and preserving it as a viable

social unit.
3.  Protecting the rights of parents to rear minors who are

members of their households.
(2) DEFINITIONS.  In this section:
(a)  “Abortion” means the use of any instrument, medicine,

drug or any other substance or device with intent to terminate the
pregnancy of a minor after implantation of a fertilized human
ovum and with intent other than to increase the probability of a
live birth, to preserve the life or health of the infant after live birth
or to remove a dead fetus.

(b)  “Adult family member” means any of the following who
is at least 25 years of age:

1.  Grandparent.
2.  Aunt.
3.  Uncle.
4.  Sister.
5.  Brother.

(c)  “Counselor” means a physician including a physician spe-
cializing in psychiatry, a licensed psychologist, as defined in s.
455.01 (4), or an ordained member of the clergy. “Counselor”
does not include any person who is employed by or otherwise af-
filiated with a reproductive health care facility, a family planning
clinic or a family planning agency; any person affiliated with the
performance of abortions, except abortions performed to save the
life of the mother; or any person who may profit from giving ad-
vice to seek an abortion.
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(d)  Notwithstanding s. 48.02 (2m), “court” means any circuit
court within this state.

(e)  “Emancipated minor” means a minor who is or has been
married; a minor who has previously given birth; or a minor who
has been freed from the care, custody and control of her parents,
with little likelihood of returning to the care, custody and control
prior to marriage or prior to reaching the age of majority.

(em)  “Member of the clergy” has the meaning given in s.
765.002 (1).

(g)  “Physician” means a person licensed to practice medicine
and surgery under ch. 448.

(h)  “Referring physician” means a physician who refers a mi-
nor to another physician for the purpose of obtaining an abortion.

(3) APPLICABILITY.  This section applies whether or not the mi-
nor who initiates the proceeding is a resident of this state.

(4) PARENTAL CONSENT REQUIRED.  (a)  Except as provided in
this section, no person may perform or induce an abortion on or
for a minor who is not an emancipated minor unless the person is
a physician and one of the following applies:

1.  The person or the person’s agent has, either directly or
through a referring physician or his or her agent, received and
made part of the minor’s medical record, under the requirements
of s. 253.10, the voluntary and informed written consent of the mi-
nor and the voluntary and informed written consent of one of her
parents; or of the minor’s guardian or legal custodian, if one has
been appointed; or of an adult family member of the minor; or of
one of the minor’s foster parents or treatment foster parents, if the
minor has been placed in a foster home or treatment foster home
and the minor’s parent has signed a waiver granting the depart-
ment, a county department, the foster parent or the treatment fos-
ter parent the authority to consent to medical services or treatment
on behalf of the minor.

2.  The court has granted a petition under sub. (7).
(b)  Paragraph (a) does not apply if the person who intends to

perform or induce the abortion is a physician and any of the fol-
lowing occurs:

1.  The person who intends to perform or induce the abortion
believes, to the best of his or her medical judgment based on the
facts of the case before him or her, that a medical emergency exists
that complicates the pregnancy so as to require an immediate
abortion.

1g.  The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, in which the minor swears that the pregnancy is the re-
sult of a sexual assault in violation of s. 940.225 (1), (2) or (3) in
which the minor did not indicate a freely given agreement to have
sexual intercourse.  The person who intends to perform or induce
the abortion shall place the statement in the minor’s medical re-
cord and report the sexual intercourse as required under s. 48.981
(2) or (2m) (e).  Any minor who makes a false statement under this
subdivision, which the minor does not believe is true, is subject to
a proceeding under s. 938.12 or 938.13 (12), whichever is applica-
ble, based on a violation of s. 946.32 (2).

1m.  A physician who specializes in psychiatry or a licensed
psychologist, as defined in s. 455.01 (4), states in writing that the
physician or psychologist believes, to the best of his or her profes-
sional judgment based on the facts of the case before him or her,
that the minor is likely to commit suicide rather than file a petition
under s. 48.257 or approach her parent, or guardian or legal custo-
dian, if one has been appointed, or an adult family member of the
minor, or one of the minor’s foster parents or treatment foster par-
ents, if the minor has been placed in a foster home or treatment fos-
ter home and the minor’s parent has signed a waiver granting the
department, a county department, the foster parent or the treat-
ment foster parent the authority to consent to medical services or
treatment on behalf of the minor, for consent.

2.  The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, that the pregnancy is the result of sexual intercourse

with a caregiver specified in s. 48.981 (1) (am) 1., 2., 3., 4. or 8.
The person who intends to perform or induce the abortion shall
place the statement in the minor’s medical record.  The person
who intends to perform or induce the abortion shall report the
sexual intercourse as required under s. 48.981 (2m) (d) 1.

3.  The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, that a parent who has legal custody of the minor, or the
minor’s guardian or legal custodian, if one has been appointed, or
an adult family member of the minor, or a foster parent or treat-
ment foster parent, if the minor has been placed in a foster home
or treatment foster home and the minor’s parent has signed a waiv-
er granting the department, a county department, the foster parent
or the treatment foster parent the authority to consent to medical
services or treatment on behalf of the minor, has inflicted abuse
on the minor.  The person who intends to perform or induce the
abortion shall place the statement in the minor’s medical record.
The person who intends to perform or induce the abortion shall re-
port the abuse as required under s. 48.981 (2).

(5) COUNSELING.  Any minor who is pregnant and who is seek-
ing an abortion and any minor who has had an abortion may re-
ceive counseling from a counselor of her choice.  A county depart-
ment may refer the minor to a private counselor.

(6) RIGHT TO PETITION COURT FOR WAIVER.  Any pregnant mi-
nor who is seeking an abortion in this state, and any member of the
clergy on the minor’s behalf, may file a petition specified under
s. 48.257 with any court for a waiver of the parental consent re-
quirement under sub. (4) (a) 1.

(7) COURT PROCEDURE.  (a)  Receipt of petition; initial appear-
ance.  On the date that a petition under s. 48.257 is filed, or if it is
impossible to do so on that day, on the next calendar day, the court
shall hold an initial appearance in chambers at which the minor or
the member of the clergy who filed the petition on behalf of the
minor, if any, is present and shall do all of the following:

1.  Appoint legal counsel under s. 48.23 (1m) (cm) for the mi-
nor if the minor is not represented by counsel.

3.  Set a time for a hearing on the petition that will enable the
court to comply with the time limit specified in par. (d) 1.

4.  Notify the minor, the minor’s counsel, if any, the member
of the clergy who filed the petition on behalf of the minor, if any,
and the minor’s guardian ad litem, if any, of the time, date and
place of the hearing.

(am)  Guardian ad litem; appointment.  At the initial appear-
ance under par. (a), the court may also, in its discretion, appoint
a guardian ad litem under s. 48.235 (1) (d).

(b)  Hearing; evidence.  The court shall hold a confidential
hearing on a petition that is filed by a minor.  The hearing shall be
held in chambers, unless a public fact−finding hearing is de-
manded by the minor through her counsel.  At the hearing, the
court shall consider the report of the guardian ad litem, if any, and
hear evidence relating to all of the following:

1.  The emotional development, maturity, intellect and under-
standing of the minor.

2.  The understanding of the minor about the nature of, pos-
sible consequences of and alternatives to the intended abortion
procedure.

3.  Any other evidence that the court may find useful in mak-
ing the determination under par. (c).

(bm)  Member of the clergy’s affidavit.  If a member of the
clergy files a petition under s. 48.257 on behalf of a minor, the
member of the clergy shall file with the petition an affidavit stating
that the member of the clergy has met personally with the minor
and has explored with the minor the alternative choices available
to the minor for managing the pregnancy, including carrying the
pregnancy to term and keeping the infant, carrying the pregnancy
to term and placing the infant with a relative or with another family
for adoption or having an abortion, and has discussed with the mi-
nor the possibility of involving one of the persons specified in sub.
(4) (a) 1. in the minor’s decision making concerning the preg-
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nancy and whether or not in the opinion of the minor that involve-
ment would be in the minor’s best interests.  The court may make
the determination under par. (c) on the basis of the ordained mem-
ber of the clergy’s affidavit or may, in its discretion, require the
minor to attend an interview with the court in chambers before
making that determination.  Any information supplied by a minor
to a member of the clergy in preparation of the petition under s.
48.257 or the affidavit under this paragraph shall be kept confi-
dential and may only be disclosed to the court in connection with
a proceeding under this subsection.

(c)  Determination.  The court shall grant the petition if the
court finds that any of the following standards applies:

1.  That the minor is mature and well−informed enough to
make the abortion decision on her own.

2.  That the performance or inducement of the abortion is in
the minor’s best interests.

(d)  Time limit.  1.  The court shall make the determination under
par. (c) and issue an order within 3 calendar days after the initial
appearance unless the minor and her counsel, or the member of the
clergy who filed the petition on behalf of the minor, if any, consent
to an extension of the time period.  The order shall be effective im-
mediately.  The court shall prepare and file with the clerk of court
findings of fact, conclusions of law and a final order granting or
denying the petition within 24 hours after making the determina-
tion and order.  If the court grants the petition, the court shall im-
mediately so notify the minor by personal service on her counsel,
or the member of the clergy who filed the petition on behalf of the
minor, if any, of a certified copy of the court’s order granting the
petition.  If the court denies the petition, the court shall immediate-
ly so notify the minor by personal service on her counsel, or the
member of the clergy who filed the petition on behalf of the minor,
if  any, of a copy of the court’s order denying the petition and shall
also notify the minor by her counsel, or the member of the clergy
who filed the petition on behalf of the minor, if any, that she has
a right to initiate an appeal under s. 809.105.

1m.  Except as provided under s. 48.315 (1) (b), (c), (f), and
(h), if the court fails to comply with the time limits specified under
subd. 1. without the prior consent of the minor and the minor’s
counsel, if any, or the member of the clergy who filed the petition
on behalf of the minor, if any, the minor and the minor’s counsel,
if  any, or the member of the clergy, if any, shall select a temporary
reserve judge, as defined in s. 753.075 (1) (b), to make the deter-
mination under par. (c) and issue an order granting or denying the
petition and the chief judge of the judicial administrative district
in which the court is located shall assign the temporary reserve
judge selected by the minor and the minor’s counsel, if any, or the
member of the clergy, if any, to make the determination and issue
the order.  A temporary reserve judge assigned under this subdivi-
sion to make a determination under par. (c) and issue an order
granting or denying a petition shall make the determination and
issue the order within 2 calendar days after the assignment, unless
the minor and her counsel, if any, or the member of the clergy who
filed the petition on behalf of the minor, if any, consent to an exten-
sion of that time period.  The order shall be effective immediately.
The court shall prepare and file with the clerk of court findings of
fact, conclusions of law and a final order granting or denying the
petition, and shall notify the minor of the court’s order, as pro-
vided under subd. 1.

2.  Counsel for the minor, or the member of the clergy who
filed the petition on behalf of the minor, if any, shall immediately,
upon notification under subd. 1. or 1m. that the court has granted
or denied the petition, notify the minor.  If the court has granted
the petition, counsel for the minor, or the member of the clergy
who filed the petition on behalf of the minor, if any, shall hand de-
liver a certified copy of the court order to the person who intends
to perform or induce the abortion.  If with reasonable diligence the
person who intends to perform or induce the abortion cannot be
located for delivery, then counsel for the minor, or the member of
the clergy who filed the petition on behalf of the minor, if any, shall

leave a certified copy of the order with the person’s agent at the
person’s principal place of business.  If a clinic or medical facility
is specified in the petition as the corporation, limited liability com-
pany, partnership or other unincorporated association that em-
ploys the person who intends to perform or induce the abortion,
then counsel for the minor, or the member of the clergy who filed
the petition on behalf of the minor, if any, shall hand deliver a certi-
fied copy of the order to an agent of the corporation, limited liabil-
ity company, partnership or other unincorporated association at its
principal place of business.  There may be no service by mail or
publication.  The person or agent who receives the certified copy
of the order under this subdivision shall place the copy in the mi-
nor’s medical record.

(e)  Confidentiality.  The identity of a minor who files or for
whom is filed a petition under s. 48.257 and all records and other
papers relating to a proceeding under this subsection shall be kept
confidential except for use in a forfeiture action under s. 895.037
(2), a civil action filed under s. 895.037 (3) or a child abuse or ne-
glect investigation under s. 48.981.

(f)  Certain persons barred from proceedings.  No parent, or
guardian or legal custodian, if one has been appointed, or foster
parent or treatment foster parent, if the minor has been placed in
a foster home or treatment foster home and the minor’s parent has
signed a waiver granting the department, a county department, the
foster parent or the treatment foster parent the authority to consent
to medical services or treatment on behalf of the minor, or adult
family member, of any minor who is seeking a court determination
under this subsection may attend, intervene or give evidence in
any proceeding under this subsection.

(8) APPEAL.  An appeal by a minor from an order of the trial
court denying a petition under sub. (7) may be taken to the court
of appeals as a matter of right under s. 808.03 (1) and is governed
by s. 809.105.

History:   1991 a. 263, 315; 1993 a. 112, 230, 446; 1995 a. 77, 275, 309; 2001 a.
16, 103.

The essential holding of Roe v. Wade allowing abortion is upheld, but various state
restrictions on abortion are permissible.  Planned Parenthood v. Casey, 505 U.S. 833,
120 L. Ed. 2d 674 (1992).

SUBCHAPTER VII

PERMANENCY PLANNING; RECORDS

48.38 Permanency  planning.   (1) DEFINITIONS.  In this sec-
tion:

(a)  “Agency” means the department, a county department or
a licensed child welfare agency.

(am)  “Independent agency” means a private, nonprofit orga-
nization, but does not include a licensed child welfare agency that
is authorized to prepare permanency plans or that is assigned the
primary responsibility of providing services under a permanency
plan.

(b)  “Permanency plan” means a plan designed to ensure that
a child is reunified with his or her family whenever appropriate,
or that the child quickly attains a placement or home providing
long−term stability.

(2) PERMANENCY PLAN REQUIRED.  Except as provided in sub.
(3), for each child living in a foster home, treatment foster home,
group home, residential care center for children and youth, secure
detention facility, or shelter care facility, the agency that placed
the child or arranged the placement or the agency assigned prima-
ry responsibility for providing services to the child under s. 48.355
shall prepare a written permanency plan, if any of the following
conditions exists, and, for each child living in the home of a rela-
tive other than a parent, that agency shall prepare a written perma-
nency plan, if any of the conditions specified in pars. (a) to (e) ex-
ists:

(a)  The child is being held in physical custody under s. 48.207,
48.208 or 48.209.
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(b)  The child is in the legal custody of the agency.
(c)  The child is under the supervision of an agency under s.

48.64 (2), under a consent decree under s. 48.32 (1) (b), or under
a court order under s. 48.355.

(d)  The child was placed under a voluntary agreement between
the agency and the child’s parent under s. 48.63 (1) or (5) (b).

(e)  The child is under the guardianship of the agency.
(f)  The child’s care would be paid for under s. 49.19 but for s.

49.19 (20).
(g)  The child’s parent is placed in a foster home, treatment fos-

ter home, group home, residential care center for children and
youth, secure detention facility, or shelter care facility and the
child is residing with that parent.

(3) TIME.  Subject to s. 48.355 (2d) (c) 1., the agency shall file
the permanency plan with the court within 60 days after the date
on which the child was first removed from his or her home, except
that if the child is held for less than 60 days in a secure detention
facility, juvenile portion of a county jail, or a shelter care facility,
no permanency plan is required if the child is returned to his or her
home within that period.

(4) CONTENTS OF PLAN.  The permanency plan shall include all
of the following:

(ag)  The name, address, and telephone number of the child’s
parent, guardian, and legal custodian.

(am)  The date on which the child was removed from his or her
home and the date on which the child was placed in out−of−home
care.

(ar)  A description of the services offered and any services pro-
vided in an effort to prevent the removal of the child from his or
her home, while assuring that the health and safety of the child are
the paramount concerns, and to achieve the goal of the permanen-
cy plan, except that the permanency plan is not required to include
a description of the services offered or provided with respect to a
parent of the child to prevent the removal of the child from the
home or to achieve the permanency plan goal of returning the
child safely to his or her home if any of the circumstances speci-
fied in s. 48.355 (2d) (b) 1. to 5. applies to that parent.

(b)  The basis for the decision to hold the child in custody or to
place the child outside of his or her home.

(bm)  A statement as to the availability of a safe and appropriate
placement with a fit and willing relative of the child and, if a deci-
sion is made not to place the child with an available relative, a
statement as to why placement with the relative is not safe or ap-
propriate.

(c)  The location and type of facility in which the child is cur-
rently held or placed, and the location and type of facility in which
the child will be placed.

(d)  If the child is living more than 60 miles from his or her
home, documentation that placement within 60 miles of the
child’s home is either unavailable or inappropriate or documenta-
tion that placement more than 60 miles from the child’s home is
in the child’s best interests.  The placement of a child in a licensed
foster home or a licensed treatment foster home more than 60
miles from the child’s home is presumed to be in the best interests
of the child if documentation is provided which shows all of the
following:

1.  That the placement is made pursuant to a voluntary agree-
ment under s. 48.63 (1).

2.  That the voluntary agreement provides that the child may
be placed more than 60 miles from the child’s home.

3.  That the placement is made to facilitate the anticipated
adoptive placement of the child under s. 48.833 or 48.837.

(dg)  Information about the child’s education, including all of
the following:

1.  The name and address of the school in which the child is
or was most recently enrolled.

2.  Any special education programs in which the child is or
was previously enrolled.

3.  The grade level in which the child is or was most recently
enrolled and all information that is available concerning the
child’s grade level performance.

4.  A summary of all available education records relating to the
child that are relevant to any education goals included in the
education services plan prepared under s. 48.33 (1) (e).

(dm)  If as a result of the placement the child has been or will
be transferred from the school in which the child is or most recent-
ly was enrolled, documentation that a placement that would main-
tain the child in that school is either unavailable or inappropriate
or that a placement that would result in the child’s transfer to an-
other school would be in the child’s best interests.

(dr)  Medical information relating to the child, including all of
the following:

1.  The names and addresses of the child’s physician, dentist,
and any other health care provider that is or was previously pro-
viding health care services to the child.

2.  The child’s immunization record, including the name and
date of each immunization administered to the child.

3.  Any known medical condition for which the child is receiv-
ing medical care or treatment and any known serious medical con-
dition for which the child has previously received medical care or
treatment.

4.  The name, purpose, and dosage of any medication that is
being administered to the child and the name of any medication
that causes the child to suffer an allergic or other negative reaction.

(e)  A plan for ensuring the safety and appropriateness of the
placement and a description of the services provided to meet the
needs of the child and family, including a discussion of services
that have been investigated and considered and are not available
or likely to become available within a reasonable time to meet the
needs of the child or, if available, why such services are not safe
or appropriate.

(f)  A description of the services that will be provided to the
child, the child’s family, and the child’s foster parent, the child’s
treatment foster parent, the operator of the facility where the child
is living, or the relative with whom the child is living to carry out
the dispositional order, including services planned to accomplish
all of the following:

1.  Ensure proper care and treatment of the child and promote
safety and stability in the placement.

2.  Meet the child’s physical, emotional, social, educational
and vocational needs.

3.  Improve the conditions of the parents’ home to facilitate the
safe return of the child to his or her home, or, if appropriate, obtain
an alternative permanent placement for the child.

(fg)  The goal of the permanency plan or, if the agency is mak-
ing concurrent reasonable efforts under s. 48.355 (2b), the goals
of the permanency plan.  If a goal of the permanency plan is any
goal other than return of the child to his or her home, the perma-
nency plan shall include the rationale for deciding on that goal.
If  a goal of the permanency plan is an alternative permanent place-
ment under subd. 5., the permanency plan shall document a com-
pelling reason why it would not be in the best interest of the child
to pursue a goal specified in subds. 1. to 4.  The agency shall deter-
mine one or more of the following goals to be the goal or goals of
a child’s permanency plan:

1.  Return of the child to the child’s home.
2.  Placement of the child for adoption.
3.  Placement of the child with a guardian.
4.  Permanent placement of the child with a fit and willing rel-

ative.
5.  Some other alternative permanent placement, including

sustaining care, independent living, or long−term foster care.
(fm)  If the goal of the permanency plan is to place the child for

adoption, with a guardian, with a fit and willing relative, or in
some other alternative permanent placement, the efforts made to
achieve that goal.
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(g)  The conditions, if any, upon which the child will be re-
turned safely to his or her home, including any changes required
in the parents’ conduct, the child’s conduct or the nature of the
home.

(h)  If the child is 15 years of age or over, a description of the
programs and services that are or will be provided to assist the
child in preparing for the transition from out−of−home care to in-
dependent living.  The description shall include all of the follow-
ing:

1.  The anticipated age at which the child will be discharged
from out−of−home care.

2.  The anticipated amount of time available in which to pre-
pare the child for the transition from out−of−home care to inde-
pendent living.

3.  The anticipated location and living situation of the child on
discharge from out−of−home care.

4.  A description of the assessment processes, tools, and meth-
ods that have been or will be used to determine the programs and
services that are or will be provided to assist the child in preparing
for the transition from out−of−home care to independent living.

5.  The rationale for each program or service that is or will be
provided to assist the child in preparing for the transition from
out−of−home care to independent living, the time frames for de-
livering those programs or services, and the intended outcome of
those programs or services.

(5) PLAN  REVIEW.  (a)  Except as provided in s. 48.63 (5) (d),
the court or a panel appointed under par. (ag) shall review the per-
manency plan in the manner provided in this subsection not later
than 6 months after the date on which the child was first removed
from his or her home and every 6 months after a previous review
under this subsection for as long as the child is placed outside the
home, except that for the review that is required to be conducted
not later than 12 months after the child was first removed from his
or her home and the reviews that are required to be conducted ev-
ery 12 months after that review the court shall hold a hearing under
sub. (5m) to review the permanency plan, which hearing may be
instead of or in addition to the review under this subsection.

(ag)  If the court elects not to review the permanency plan, the
court shall appoint a panel to review the permanency plan.  The
panel shall consist of 3 persons who are either designated by an
independent agency that has been approved by the chief judge of
the judicial administrative district or designated by the agency that
prepared the permanency plan.  A voting majority of persons on
each panel shall be persons who are not employed by the agency
that prepared the permanency plan and who are not responsible for
providing services to the child or the parents of the child whose
permanency plan is the subject of the review.

(am)  The court may appoint an independent agency to desig-
nate a panel to conduct a permanency plan review under par. (a).
If  the court in a county having a population of less than 500,000
appoints an independent agency under this paragraph, the county
department of the county of the court shall authorize and contract
for the purchase of services from the independent agency.  If the
court in a county having a population of 500,000 or more appoints
an independent agency under this paragraph, the department shall
authorize and contract for the purchase of services from the inde-
pendent agency.

(b)  The court or the agency shall notify the parents of the child,
the child, if he or she is 12 years of age or older, and the child’s
foster parent, the child’s treatment foster parent, the operator of
the facility in which the child is living, or the relative with whom
the child is living of the date, time, and place of the review, of the
issues to be determined as part of the review, and of the fact that
they may have an opportunity to be heard at the review by submit-
ting written comments not less than 10 working days before the
review or by participating at the review.  The court or agency shall
notify the person representing the interests of the public, the
child’s counsel, the child’s guardian ad litem, and the child’s
court−appointed special advocate of the date of the review, of the

issues to be determined as part of the review, and of the fact that
they may submit written comments not less than 10 working days
before the review.  The notices under this paragraph shall be pro-
vided in writing not less than 30 days before the review and copies
of the notices shall be filed in the child’s case record.

(c)  The court or the panel shall determine each of the follow-
ing:

1.  The continuing necessity for and the safety and appropri-
ateness of the placement.

2.  The extent of compliance with the permanency plan by the
agency and any other service providers, the child’s parents, the
child and the child’s guardian, if any.

3.  The extent of any efforts to involve appropriate service pro-
viders in addition to the agency’s staff in planning to meet the spe-
cial needs of the child and the child’s parents.

4.  The progress toward eliminating the causes for the child’s
placement outside of his or her home and toward returning the
child safely to his or her home or obtaining a permanent placement
for the child.

5.  The date by which it is likely that the child will be returned
to his or her home or placed for adoption, with a guardian or in
some other alternative permanent placement.

6.  If the child has been placed outside of his or her home, as
described in s. 48.365 (1), for 15 of the most recent 22 months, not
including any period during which the child was a runaway from
the out−of−home placement or the first 6 months of any period
during which the child was returned to his or her home for a trial
home visit, the appropriateness of the permanency plan and the
circumstances which prevent the child from any of the following:

a.  Being returned safely to his or her home.
b.  Having a petition for the involuntary termination of paren-

tal rights filed on behalf of the child.
c.  Being placed for adoption.
cg.  Being placed with a guardian.
cm.  Being placed in the home of a fit and willing relative of

the child.
d.  Being placed in some other alternative permanent place-

ment, including sustaining care, independent living, or long−term
foster care.

7.  Whether reasonable efforts were made by the agency to
achieve the goal of the permanency plan, unless return of the child
to the home is the goal of the permanency plan and any of the cir-
cumstances specified in s. 48.355 (2d) (b) 1. to 5. applies.

(d)  Notwithstanding s. 48.78 (2) (a), the agency that prepared
the permanency plan shall, at least 5 days before a review by a re-
view panel, provide to each person appointed to the review panel,
the person representing the interests of the public, the child’s
counsel, the child’s guardian ad litem and the child’s court−
appointed special advocate a copy of the permanency plan and any
written comments submitted under par. (b).  Notwithstanding s.
48.78 (2) (a), a person appointed to a review panel, the person rep-
resenting the interests of the public, the child’s counsel, the child’s
guardian ad litem and the child’s court−appointed special advo-
cate may have access to any other records concerning the child for
the purpose of participating in the review.  A person permitted ac-
cess to a child’s records under this paragraph may not disclose any
information from the records to any other person.

(e)  Within 30 days, the agency shall prepare a written summary
of the determinations under par. (c) and shall provide a copy to the
court that entered the order, the child or the child’s counsel or
guardian ad litem, the person representing the interests of the pub-
lic, the child’s parent or guardian, the child’s court−appointed spe-
cial advocate and the child’s foster parent, the child’s treatment
foster parent or the operator of the facility where the child is living.

(f)  If the summary prepared under par. (e) indicates that the re-
view panel made recommendations that conflict with the court or-
der or that provide for additional services not specified in the court
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order, the agency primarily responsible for providing services to
the child shall request a revision of the court order.

(5m) PERMANENCY PLAN HEARING.  (a)  The court shall hold a
hearing to review the permanency plan and to make the deter-
minations specified in sub. (5) (c) no later than 12 months after the
date on which the child was first removed from the home and ev-
ery 12 months after a previous hearing under this subsection for
as long as the child is placed outside the home.

(b)  Not less than 30 days before the date of the hearing, the
court shall notify the child; the child’s parent, guardian, and legal
custodian; the child’s foster parent or treatment foster parent, the
operator of the facility in which the child is living, or the relative
with whom the child is living; the child’s counsel, the child’s
guardian ad litem, and the child’s court−appointed special advo-
cate; the agency that prepared the permanency plan; and the per-
son representing the interests of the public of the date, time, and
place of the hearing.

(c)  Any person who is provided notice of the hearing may have
an opportunity to be heard at the hearing by submitting written
comments relevant to the determinations specified in sub. (5) (c)
not less than 10 working days before the date of the hearing or by
participating at the hearing.  A foster parent, treatment foster par-
ent, operator of a facility in which a child is living, or relative with
whom a child is living who receives notice of a hearing under par.
(b) and an opportunity to be heard under this paragraph does not
become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

(d)  At least 5 days before the date of the hearing the agency that
prepared the permanency plan shall provide a copy of the perma-
nency plan and any written comments submitted under par. (c) to
the court, to the child’s parent, guardian, and legal custodian, to
the person representing the interests of the public, to the child’s
counsel or guardian ad litem, and to the child’s court−appointed
special advocate.  Notwithstanding s. 48.78 (2) (a), the person rep-
resenting the interests of the public, the child’s counsel or guard-
ian ad litem, and the child’s court−appointed special advocate may
have access to any other records concerning the child for the pur-
pose of participating in the review.  A person permitted access to
a child’s records under this paragraph may not disclose any infor-
mation from the records to any other person.

(e)  After the hearing, the court shall make written findings of
fact and conclusions of law relating to the determinations under
sub. (5) (c) and shall provide a copy of those findings of fact and
conclusions of law to the child; the child’s parent, guardian, and
legal custodian; the child’s foster parent or treatment foster parent,
the operator of the facility in which the child is living, or the rela-
tive with whom the child is living; the child’s court−appointed
special advocate; the agency that prepared the permanency plan;
and the person representing the interests of the public.  The court
shall make the findings specified in sub. (5) (c) 7. on a case−
by−case basis based on circumstances specific to the child and
shall document or reference the specific information on which
those findings are based in the findings of fact and conclusions of
law prepared under this paragraph.  Findings of fact and conclu-
sions of law that merely reference sub. (5) (c) 7. without docu-
menting or referencing that specific information in the findings of
fact and conclusions of law or amended findings of fact and con-
clusions of law that retroactively correct earlier findings of fact
and conclusions of law that do not comply with this paragraph are
not sufficient to comply with this paragraph.

(f)  If the findings of fact and conclusions of law under par. (e)
conflict with the child’s dispositional order or provide for any
additional services not specified in the dispositional order, the
court shall revise the dispositional order under s. 48.363 or order
a change in placement under s. 48.357, as appropriate.

(6) RULES.  The department shall promulgate rules establish-
ing the following:

(a)  Procedures for conducting permanency plan reviews.

(b)  Requirements for training review panels.
(c)  Standards for reasonable efforts to prevent placement of

children outside of their homes, while assuring that their health
and safety are the paramount concerns, and to make it possible for
children to return safely to their homes if they have been placed
outside of their homes.

(d)  The format for permanency plans and review panel reports.
(e)  Standards and guidelines for decisions regarding the place-

ment of children.
History:   1983 a. 399; 1985 a. 70 ss. 1, 10; 1985 a. 176; 1985 a. 292 s. 3; 1985 a.

332; 1987 a. 383; 1989 a. 31, 86, 107; 1993 a. 377, 385, 395, 446, 491; 1995 a. 27
ss. 2474 to 2478, 9126 (19); 1995 a. 77, 143, 275; 1997 a. 27, 35, 104, 237; 1999 a.
149; 2001 a. 2, 59, 69, 109.

NOTE:   1993 Wis. Act 395, which affects subs. (5) and (5m), contains extensive
explanatory notes.

The time limits in sub. (3) are not a prerequisite to trial court jurisdiction.  Interest
of Scott Y. 175 Wis. 2d 222, 499 N.W.2d 219 (Ct. App. 1993).

48.396 Records.   (1) Law enforcement officers’ records of
children shall be kept separate from records of adults.  Law en-
forcement officers’ records of the adult expectant mothers of un-
born children shall be kept separate from records of other adults.
Law enforcement officers’ records of children and the adult ex-
pectant mothers of unborn children shall not be open to inspection
or their contents disclosed except under sub. (1b), (1d) or (5) or
s. 48.293 or by order of the court.  This subsection does not apply
to the representatives of newspapers or other reporters of news
who wish to obtain information for the purpose of reporting news
without revealing the identity of the child or adult expectant moth-
er involved, to the confidential exchange of information between
the police and officials of the school attended by the child or other
law enforcement or social welfare agencies or to children 10 years
of age or older who are subject to the jurisdiction of the court of
criminal jurisdiction.  A public school official who obtains infor-
mation under this subsection shall keep the information confiden-
tial as required under s. 118.125 and a private school official who
obtains information under this subsection shall keep the informa-
tion confidential in the same manner as is required of a public
school official under s. 118.125.  A law enforcement agency that
obtains information under this subsection shall keep the informa-
tion confidential as required under this subsection and s. 938.396
(1).  A social welfare agency that obtains information under this
subsection shall keep the information confidential as required un-
der ss. 48.78 and 938.78.

(1b) If  requested by the parent, guardian or legal custodian of
a child who is the subject of a law enforcement officer’s report, or
if  requested by the child, if 14 years of age or over, a law enforce-
ment agency may, subject to official agency policy, provide to the
parent, guardian, legal custodian or child a copy of that report.  If
requested by the parent, guardian or legal custodian of a child ex-
pectant mother of an unborn child who is the subject of a law en-
forcement officer’s report, if requested by an expectant mother of
an unborn child who is the subject of a law enforcement officer’s
report, if 14 years of age or over, or if requested by an unborn child
through the unborn child’s guardian ad litem, a law enforcement
agency may, subject to official agency policy, provide to the par-
ent, guardian, legal custodian, expectant mother or unborn child
by the unborn child’s guardian ad litem a copy of that report.

(1d) Upon the written permission of the parent, guardian or le-
gal custodian of a child who is the subject of a law enforcement
officer’s report or upon the written permission of the child, if 14
years of age or over, a law enforcement agency may, subject to of-
ficial agency policy, make available to the person named in the
permission any reports specifically identified by the parent,
guardian, legal custodian or child in the written permission.  Upon
the written permission of the parent, guardian or legal custodian
of a child expectant mother of an unborn child who is the subject
of a law enforcement officer’s report, or of an expectant mother
of an unborn child who is the subject of a law enforcement offi-
cer’s report, if 14 years of age or over, and of the unborn child by
the unborn child’s guardian ad litem, a law enforcement agency
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may, subject to official agency policy, make available to the per-
son named in the permission any reports specifically identified by
the parent, guardian, legal custodian or expectant mother, and un-
born child by the unborn child’s guardian ad litem in the written
permission.

(2) (a)  Records of the court assigned to exercise jurisdiction
under this chapter and ch. 938 and of courts exercising jurisdiction
under s. 48.16 shall be entered in books or deposited in files kept
for that purpose only.  They shall not be open to inspection or their
contents disclosed except by order of the court assigned to exer-
cise jurisdiction under this chapter and ch. 938 or as permitted un-
der this section or s. 48.375 (7) (e).

(ag)  Upon request of the parent, guardian or legal custodian of
a child who is the subject of a record of a court specified in par. (a),
or upon request of the child, if 14 years of age or over, the court
shall open for inspection by the parent, guardian, legal custodian
or child the records of the court relating to that child, unless the
court finds, after due notice and hearing, that inspection of those
records by the parent, guardian, legal custodian or child would re-
sult in imminent danger to anyone.

(aj)  Upon request of the parent, guardian or legal custodian of
a child expectant mother of an unborn child who is the subject of
a record of a court specified in par. (a), upon request of an expec-
tant mother of an unborn child who is the subject of a record of a
court specified in par. (a), if 14 years of age or over, or upon re-
quest of an unborn child by the unborn child’s guardian ad litem,
the court shall open for inspection by the parent, guardian, legal
custodian, expectant mother or unborn child by the unborn child’s
guardian ad litem the records of the court relating to that expectant
mother, unless the court finds, after due notice and hearing, that
inspection of those records by the parent, guardian, legal custo-
dian, expectant mother or unborn child by the unborn child’s
guardian ad litem would result in imminent danger to anyone.

(am)  Upon the written permission of the parent, guardian or
legal custodian of a child who is the subject of a record of a court
specified in par. (a), or upon the written permission of the child,
if  14 years of age or over, the court shall open for inspection by the
person named in the permission any records specifically identi-
fied by the parent, guardian, legal custodian or child in the written
permission, unless the court finds, after due notice and hearing,
that inspection of those records by the person named in the permis-
sion would result in imminent danger to anyone.

(ap)  Upon the written permission of the parent, guardian or le-
gal custodian of a child expectant mother of an unborn child who
is the subject of a record of a court specified in par. (a), or of an
expectant mother of an unborn child who is the subject of a record
of a court specified in par. (a), if 14 years of age or over, and of the
unborn child by the unborn child’s guardian ad litem, the court
shall open for inspection by the person named in the permission
any records specifically identified by the parent, guardian, legal
custodian or expectant mother, and unborn child by the unborn
child’s guardian ad litem in the written permission, unless the
court finds, after due notice and hearing, that inspection of those
records by the person named in the permission would result in im-
minent danger to anyone.

(b)  Upon request of the department or a federal agency to re-
view court records for the purpose of monitoring and conducting
periodic evaluations of activities as required by and implemented
under 45 CFR 1355, 1356 and 1357, the court shall open those re-
cords for inspection by authorized representatives of the depart-
ment or federal agency.

(dm)  Upon request of a court having jurisdiction over actions
affecting the family, an attorney responsible for support enforce-
ment under s. 59.53 (6) (a) or a party to a paternity proceeding un-
der ss. 767.45 to 767.60, the party’s attorney or the guardian ad
litem for the child who is the subject of that proceeding to review
or be provided with information from the records of the court as-
signed to exercise jurisdiction under this chapter and ch. 938 relat-
ing to the paternity of a child for the purpose of determining the

paternity of the child or for the purpose of rebutting the presump-
tion of paternity under s. 891.405 or 891.41 (1), the court assigned
to exercise jurisdiction under this chapter and ch. 938 shall open
for inspection by the requester its records relating to the paternity
of the child or disclose to the requester those records.

(dr)  Upon request of the department of corrections or any other
person preparing a presentence investigation under s. 972.15 to re-
view court records for the purpose of preparing the presentence in-
vestigation, the court shall open for inspection by any authorized
representative of the requester the records of the court relating to
any child who has been the subject of a proceeding under this
chapter.

(f)  Upon request of the department of corrections to review
court records for the purpose of obtaining information concerning
a child required to register under s. 301.45, the court shall open for
inspection by authorized representatives of the department of
corrections the records of the court relating to any child who has
been found in need of protection or services for an offense speci-
fied in s. 301.45 (1g) (a).  The department of corrections may dis-
close information that it obtains under this paragraph as provided
under s. 301.46.

(g)  Upon request of any other court assigned to exercise juris-
diction under this chapter and ch. 938, a district attorney or corpo-
ration counsel to review court records for the purpose of any pro-
ceeding in that other court, the court shall open for inspection by
any authorized representative of the requester the records of the
court relating to any child who has been the subject of a proceed-
ing under this chapter.

(h)  Upon request of the court having jurisdiction over an action
affecting the family or of an attorney for a party or a guardian ad
litem in an action affecting the family to review court records for
the purpose of considering the custody of a child, the court as-
signed to exercise jurisdiction under this chapter and ch. 938 shall
open for inspection by an authorized representative of the request-
er the records of the court relating to any child who has been the
subject of a proceeding under this chapter.

(5) (a)  Any person who is denied access to a record under sub.
(1), (1b) or (1d) may petition the court to order the disclosure of
the records governed by the applicable subsection.  The petition
shall be in writing and shall describe as specifically as possible all
of the following:

1.  The type of information sought.
2.  The reason the information is being sought.
3.  The basis for the petitioner’s belief that the information is

contained in the records.
4.  The relevance of the information sought to the petitioner’s

reason for seeking the information.
5.  The petitioner’s efforts to obtain the information from other

sources.
(b)  The court shall notify the child, the child’s counsel, the

child’s parents, appropriate law enforcement agencies and, if the
child is an expectant mother of an unborn child under s. 48.133,
the unborn child by the unborn child’s guardian ad litem, or shall
notify the adult expectant mother, the unborn child by the unborn
child’s guardian ad litem and appropriate law enforcement agen-
cies, in writing of the petition.  If any person notified objects to the
disclosure, the court may hold a hearing to take evidence relating
to the petitioner’s need for the disclosure.

(c)  The court shall make an inspection, which may be in cam-
era, of the records of the child or expectant mother.  If the court
determines that the information sought is for good cause and that
it cannot be obtained with reasonable effort from other sources,
the court shall then determine whether the petitioner’s need for the
information outweighs society’s interest in protecting its confi-
dentiality.  In making that determination, the court shall balance
the interest of the petitioner in obtaining access to the record
against the interest of the child or expectant mother in avoiding the
stigma that might result from disclosure.
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(d)  If the court determines that disclosure is warranted, it shall
order the disclosure of only as much information as is necessary
to meet the petitioner’s need for the information.

(e)  The court shall record the reasons for its decision to dis-
close or not to disclose the records of the child or expectant moth-
er.  All records related to a decision under this subsection are con-
fidential.

History:   1971 c. 278; 1977 c. 354 s. 47; 1977 c. 449; Stats. 1977 s. 48.396; 1979
c. 300; 1979 c. 333 s. 5; 1983 a. 74 s. 32; 1983 a. 487, 538; 1985 a. 311, 332; 1987
a. 27, 180, 403; 1989 a. 31, 107, 145; 1991 a. 39, 263; 1993 a. 98, 195, 228, 334, 479,
491; 1995 a. 27 ss. 2479 to 2480m, 9126 (19); 1995 a. 77, 173, 275, 352, 440, 448;
1997 a. 35, 80, 191, 205, 252, 292; 1999 a. 32, 89.

In the interest of fostering fair and efficient administration of justice, a circuit court
has the power to order disclosure of police records.  State ex rel. Herget v. Waukesha
Co. Cir. Ct. 84 Wis. 2d 435, 267 N.W.2d 309 (1978).

Section 967.06 gives the public defender the right to receive juvenile records of
indigent clients notwithstanding s. 48.396 (2).  State ex rel. S. M. O. 110 Wis. 2d 447,
329 N.W.2d 275 (Ct. App. 1982).

In determining whether to release juvenile court records, the child’s best interests
are paramount.  The child’s interests must be weighed against the need of the party
seeking the information.  The child whose confidentiality interests are at stake must
be represented.  State v. Bellows, 218 Wis. 2d 614, 582 N.W.2d 53 (Ct. App. 1998).

Juvenile officers are not required to provide information concerning juveniles to
school officials.  A school does not violate sub. (1) by using information obtained
from an officer to take disciplinary actions against a student as long as the school does
not reveal the reason for its action.  69 Atty. Gen. 179.

A sheriff’s department may, when evaluating an individual for an employment
position, consider information in its possession concerning the individual’s juvenile
record.  67 Atty. Gen. 327 is overruled.  79 Atty. Gen. 89.

SUBCHAPTER VIII

TERMINATION OF PARENTAL RIGHTS

48.40 Definitions.   In this subchapter:
(1) Except as otherwise provided, “agency” means the depart-

ment, a county department or a licensed child welfare agency.
(1m) “Kinship care relative” means a person receiving pay-

ments under s. 48.57 (3m) (am) for providing care and mainte-
nance for a child.

(2) “Termination of parental rights” means that, pursuant to a
court order, all rights, powers, privileges, immunities, duties and
obligations existing between parent and child are permanently
severed.

History:   1979 c. 330; 1985 a. 176; 1995 a. 289.
Parents whose rights have been terminated do not inherit from a child; the child’s

siblings, whether parental rights as to them have been terminated or not, are the
child’s heirs.  Estate of Pamanet, 46 Wis. 2d 514, 175 N.W.2d 234 (1970).

Terminating parental rights.  Hayes and Ogorchok.  Wis. Law.  June 1989.

48.41 Voluntary  consent to termination of parental
rights.   (1) The court may terminate the parental rights of a par-
ent after the parent has given his or her consent as specified in this
section.  When such voluntary consent is given as provided in this
section, the judge may proceed immediately to a disposition of the
matter after considering the standard and factors specified in s.
48.426.

(2) The court may accept a voluntary consent to termination
of parental rights only as follows:

(a)  The parent appears personally at the hearing and gives his
or her consent to the termination of his or her parental rights.  The
judge may accept the consent only after the judge has explained
the effect of termination of parental rights and has questioned the
parent, or has permitted an attorney who represents any of the par-
ties to question the parent, and is satisfied that the consent is in-
formed and voluntary.

(b)  If the court finds that it would be difficult or impossible for
the parent to appear in person at the hearing, the court may accept
the written consent of the parent given before an embassy or con-
sul official, a military judge or a judge of any court of record in
another county or state or a foreign jurisdiction.  This written con-
sent shall be accompanied by the signed findings of the embassy
or consul official or judge who accepted the parent’s consent.
These findings shall recite that the embassy or consul official or
judge or an attorney who represents any of the parties questioned

the parent and found that the consent was informed and voluntary
before the embassy or consul official or judge accepted the con-
sent of the parent.

(c)  A person who may be, but who has not been adjudicated
as, the father of a nonmarital child may consent to the termination
of any parental rights that he may have as provided in par. (a) or
(b) or by signing a written, notarized statement which recites that
he has been informed of and understands the effect of an order to
terminate parental rights and that he voluntarily disclaims any
rights that he may have to the child, including the right to notice
of proceedings under this subchapter.

(d)  If the proceeding to terminate parental rights is held prior
to an adoption proceeding in which the petitioner is the child’s
stepparent, or in which the child’s birth parent is a resident of a for-
eign jurisdiction, the child’s birth parent may consent to the ter-
mination of any parental rights that he or she may have as provided
in par. (a) or (b) or by filing with the court an affidavit witnessed
by 2 persons stating that he or she has been informed of and under-
stands the effect of an order to terminate parental rights and that
he or she voluntarily disclaims all rights to the child, including the
right to notice of proceedings under this subchapter.

(3) If  in any proceeding to terminate parental rights voluntari-
ly a guardian ad litem has reason to doubt the capacity of a parent
to give informed and voluntary consent to the termination, he or
she shall so inform the court.  The court shall then inquire into the
capacity of that parent in any appropriate way and shall make a
finding as to whether or not the parent is capable of giving in-
formed and voluntary consent to the termination.  If the court finds
that the parent is incapable of knowingly and voluntarily consent-
ing to the termination of parental rights, it shall dismiss the pro-
ceedings without prejudice.  That dismissal shall not preclude an
involuntary termination of the parent’s rights under s. 48.415.

History:   1979 c. 330; 1981 c. 384; 1983 a. 352, 447; 1987 a. 383; Sup. Ct. Order,
151 Wis. 2d xxv (1989); 1999 a. 83.

Judicial Council Note, 1990: Sub. (3) is repealed and recreated because the so−
called substituted judgment permitted therein is bad public policy.  New sub. (3) deals
with the situation in which there is reason to doubt the competency of a parent who
wishes to consent to the termination of his or her parental rights.  Any party or guard-
ian ad litem with reason to doubt such competency is required to so inform the court.
The court must then make an inquiry in whatever way is appropriate.  This may mean
a simple discussion with the person, an examination, the appointment of experts to
examine the person, a hearing or whatever seems proper in the discretion of the court.
If  the court finds the person incapable of making an informed and voluntary termina-
tion of parental rights, the court must dismiss the proceeding.  If appropriate, an invol-
untary proceeding may then be commenced.  A finding that the parent is competent
does not obviate the need for a record that he or she has in fact given informed and
voluntary consent prior to entry of a termination order.  In Interest of D.L.S., 112 Wis.
2d 180, 196−97 (1983). [Re Order effective Jan. 1, 1990]

The minimum information that must be found on the record to support a finding
that a minor parent’s consent was voluntary and informed is set forth.  In Interest of
D. L. S. 112 Wis. 2d 180, 332 N.W.2d 293 (1983).

48.415 Grounds  for involuntary  termination of paren -
tal  rights.   At the fact−finding hearing the court or jury may make
a finding that grounds exist for the termination of parental rights.
Grounds for termination of parental rights shall be one of the fol-
lowing:

(1) ABANDONMENT.  (a)  Abandonment, which, subject to par.
(c), shall be established by proving any of the following:

1.  That the child has been left without provision for the child’s
care or support, the petitioner has investigated the circumstances
surrounding the matter and for 60 days the petitioner has been un-
able to find either parent.

1m.  That the child has been left by the parent without provi-
sion for the child’s care or support in a place or manner that ex-
poses the child to substantial risk of great bodily harm, as defined
in s. 939.22 (14), or death.

1r.  That a court of competent jurisdiction has found under s.
48.13 (2) or under a law of any other state or a federal law that is
comparable to s. 48.13 (2) that the child was abandoned when the
child was under one year of age or has found that the parent aban-
doned the child when the child was under one year of age in viola-
tion of s. 948.20 or in violation of the law of any other state or fed-
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eral law, if that violation would be a violation of s. 948.20 if
committed in this state.

2.  That the child has been placed, or continued in a placement,
outside the parent’s home by a court order containing the notice
required by s. 48.356 (2) or 938.356 (2) and the parent has failed
to visit or communicate with the child for a period of 3 months or
longer.

3.  The child has been left by the parent with any person, the
parent knows or could discover the whereabouts of the child and
the parent has failed to visit or communicate with the child for a
period of 6 months or longer.

(b)  Incidental contact between parent and child shall not pre-
clude the court from finding that the parent has failed to visit or
communicate with the child under par. (a) 2. or 3.  The time peri-
ods under par. (a) 2. or 3. shall not include any periods during
which the parent has been prohibited by judicial order from visit-
ing or communicating with the child.

(c)  Abandonment is not established under par. (a) 2. or 3. if the
parent proves all of the following by a preponderance of the evi-
dence:

1.  That the parent had good cause for having failed to visit
with the child throughout the time period specified in par. (a) 2. or
3., whichever is applicable.

2.  That the parent had good cause for having failed to commu-
nicate with the child throughout the time period specified in par.
(a) 2. or 3., whichever is applicable.

3.  If the parent proves good cause under subd. 2., including
good cause based on evidence that the child’s age or condition
would have rendered any communication with the child meaning-
less, that one of the following occurred:

a.  The parent communicated about the child with the person
or persons who had physical custody of the child during the time
period specified in par. (a) 2. or 3., whichever is applicable, or, if
par. (a) 2. is applicable, with the agency responsible for the care
of the child during the time period specified in par. (a) 2.

b.  The parent had good cause for having failed to communi-
cate about the child with the person or persons who had physical
custody of the child or the agency responsible for the care of the
child throughout the time period specified in par. (a) 2. or 3.,
whichever is applicable.

(1m) RELINQUISHMENT.  Relinquishment, which shall be es-
tablished by proving that a court of competent jurisdiction has
found under s. 48.13 (2m) that the parent has relinquished custody
of the child under s. 48.195 (1) when the child was 72 hours old
or younger.

(2) CONTINUING NEED OF PROTECTION OR SERVICES.  Continuing
need of protection or services, which shall be established by prov-
ing any of the following:

(a)  1.  That the child has been adjudged to be a child or an un-
born child in need of protection or services and placed, or contin-
ued in a placement, outside his or her home pursuant to one or
more court orders under s. 48.345, 48.347, 48.357, 48.363,
48.365, 938.345, 938.357, 938.363 or 938.365 containing the no-
tice required by s. 48.356 (2) or 938.356 (2).

2.  a.  In this subdivision, “reasonable effort” means an earnest
and conscientious effort to take good faith steps to provide the ser-
vices ordered by the court which takes into consideration the char-
acteristics of the parent or child or of the expectant mother or
child, the level of cooperation of the parent or expectant mother
and other relevant circumstances of the case.

b.  That the agency responsible for the care of the child and the
family or of the unborn child and expectant mother has made a rea-
sonable effort to provide the services ordered by the court.

3.  That the child has been outside the home for a cumulative
total period of 6 months or longer pursuant to such orders not in-
cluding time spent outside the home as an unborn child; and that
the parent has failed to meet the conditions established for the safe
return of the child to the home and there is a substantial likelihood

that the parent will not meet these conditions within the 12−month
period following the fact−finding hearing under s. 48.424.

(am)  1.  That on 3 or more occasions the child has been adjudi-
cated to be in need of protection or services under s. 48.13 (3),
(3m), (10) or (10m) and, in connection with each of those adjudi-
cations, has been placed outside his or her home pursuant to a
court order under s. 48.345 containing the notice required by s.
48.356 (2).

2.  That the conditions that led to the child’s placement outside
his or her home under each order specified in subd. 1. were caused
by the parent.

(3) CONTINUING PARENTAL DISABILITY.   Continuing parental
disability, which shall be established by proving that:

(a)  The parent is presently, and for a cumulative total period
of at least 2 years within the 5 years immediately prior to the filing
of the petition has been, an inpatient at one or more hospitals as
defined in s. 50.33 (2) (a), (b) or (c), licensed treatment facilities
as defined in s. 51.01 (2) or state treatment facilities as defined in
s. 51.01 (15) on account of mental illness as defined in s. 51.01
(13) (a) or (b) or developmental disability as defined in s. 55.01
(2) or (5);

(b)  The condition of the parent is likely to continue indefinite-
ly; and

(c)  The child is not being provided with adequate care by a rel-
ative who has legal custody of the child, or by a parent or a guard-
ian.

(4) CONTINUING DENIAL OF PERIODS OF PHYSICAL PLACEMENT

OR VISITATION.  Continuing denial of periods of physical placement
or visitation, which shall be established by proving all of the fol-
lowing:

(a)  That the parent has been denied periods of physical place-
ment by court order in an action affecting the family or has been
denied visitation under an order under s. 48.345, 48.363, 48.365,
938.345, 938.363 or 938.365 containing the notice required by s.
48.356 (2) or 938.356 (2).

(b)  That at least one year has elapsed since the order denying
periods of physical placement or visitation was issued and the
court has not subsequently modified its order so as to permit peri-
ods of physical placement or visitation.

(5) CHILD  ABUSE.  Child abuse, which shall be established by
proving that the parent has exhibited a pattern of physically or
sexually abusive behavior which is a substantial threat to the
health of the child who is the subject of the petition and proving
either of the following:

(a)  That the parent has caused death or injury to a child or chil-
dren resulting in a felony conviction.

(b)  That a child has previously been removed from the parent’s
home pursuant to a court order under s. 48.345 after an adjudica-
tion that the child is in need of protection or services under s. 48.13
(3) or (3m).

(6) FAILURE TO ASSUME PARENTAL RESPONSIBILITY.  (a)  Failure
to assume parental responsibility, which shall be established by
proving that the parent or the person or persons who may be the
parent of the child have never had a substantial parental relation-
ship with the child.

(b)  In this subsection, “substantial parental relationship”
means the acceptance and exercise of significant responsibility
for the daily supervision, education, protection and care of the
child.  In evaluating whether the person has had a substantial pa-
rental relationship with the child, the court may consider such fac-
tors, including, but not limited to, whether the person has ever ex-
pressed concern for or interest in the support, care or well−being
of the child, whether the person has neglected or refused to pro-
vide care or support for the child and whether, with respect to a
person who is or may be the father of the child, the person has ever
expressed concern for or interest in the support, care or well−being
of the mother during her pregnancy.
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(7) INCESTUOUS PARENTHOOD.  Incestuous parenthood, which
shall be established by proving that the person whose parental
rights are sought to be terminated is also related, either by blood
or adoption, to the child’s other parent in a degree of kinship closer
than 2nd cousin.

(8) HOMICIDE OR SOLICITATION TO COMMIT HOMICIDE OF PAR-
ENT.  Homicide or solicitation to commit homicide of a parent,
which shall be established by proving that a parent of the child has
been a victim of first−degree intentional homicide in violation of
s. 940.01, first−degree reckless homicide in violation of s. 940.02
or 2nd−degree intentional homicide in violation of s. 940.05 or a
crime under federal law or the law of any other state that is compa-
rable to any of those crimes, or has been the intended victim of a
solicitation to commit first−degree intentional homicide in viola-
tion of s. 939.30 or a crime under federal law or the law of any oth-
er state that is comparable to that crime, and that the person whose
parental rights are sought to be terminated has been convicted of
that intentional or reckless homicide, solicitation or crime under
federal law or the law of any other state as evidenced by a final
judgment of conviction.

(9) PARENTHOOD AS A RESULT OF SEXUAL ASSAULT.  (a)  Parent-
hood as a result of sexual assault, which shall be established by
proving that the child was conceived as a result of a sexual assault
in violation of s. 940.225 (1), (2) or (3), 948.02 (1) or (2) or
948.025.  Conception as a result of sexual assault as specified in
this paragraph may be proved by a final judgment of conviction
or other evidence produced at a fact−finding hearing under s.
48.424 indicating that the person who may be the father of the
child committed, during a possible time of conception, a sexual
assault as specified in this paragraph against the mother of the
child.

(b)  If the conviction or other evidence specified in par. (a) indi-
cates that the child was conceived as a result of a sexual assault in
violation of s. 948.02 (1) or (2), the mother of the child may be
heard on her desire for the termination of the father’s parental
rights.

(9m) COMMISSION OF A SERIOUS FELONY AGAINST ONE OF THE

PERSON’S CHILDREN.  (a)  Commission of a serious felony against
one of the person’s children, which shall be established by proving
that a child of the person whose parental rights are sought to be ter-
minated was the victim of a serious felony and that the person
whose parental rights are sought to be terminated has been con-
victed of that serious felony as evidenced by a final judgment of
conviction.

(b)  In this subsection, “serious felony” means any of the fol-
lowing:

1.  The commission of, the aiding or abetting of, or the solicita-
tion, conspiracy or attempt to commit, a violation of s. 940.01,
940.02, 940.03 or 940.05 or a violation of the law of any other
state or federal law, if that violation would be a violation of s.
940.01, 940.02, 940.03 or 940.05 if committed in this state.

2.  The commission of a violation of s. 940.19 (3), 1999 stats.,
a violation of s. 940.19 (2), (4) or (5), 940.225 (1) or (2), 948.02
(1) or (2), 948.025, 948.03 (2) (a) or (3) (a), 948.05, 948.06 or
948.08 or a violation of the law of any other state or federal law,
if  that violation would be a violation of s. 940.19 (2), (4) or (5),
940.225 (1) or (2), 948.02 (1) or (2), 948.025, 948.03 (2) (a) or (3)
(a), 948.05, 948.06 or 948.08 if committed in this state.

NOTE:   Subd. 2. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

2.  The commission of a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1)
or (2), 948.02 (1) or (2), 948.025, 948.03 (2) (a) or (3) (a), 948.05, 948.06 or 948.08
or a violation of the law of any other state or federal law, if that violation would
be a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2),
948.025, 948.03 (2) (a) or (3) (a), 948.05, 948.06 or 948.08 if committed in this
state.

3.  The commission of a violation of s. 948.21 or a violation
of the law of any other state or federal law, if that violation would
be a violation of s. 948.21 if committed in this state, that resulted
in the death of the victim.

(10) PRIOR INVOLUNTARY  TERMINATION OF PARENTAL RIGHTS TO

ANOTHER CHILD.  Prior involuntary termination of parental rights
to another child, which shall be established by proving all of the
following:

(a)  That the child who is the subject of the petition has been
adjudged to be in need of protection or services under s. 48.13 (2),
(3) or (10).

(b)  That, within 3 years prior to the date the court adjudged the
child who is the subject of the petition to be in need of protection
or services as specified in par. (a), a court has ordered the termina-
tion of parental rights with respect to another child of the person
whose parental rights are sought to be terminated on one or more
of the grounds specified in this section.

History:   1979 c. 330; 1983 a. 189 s. 329 (5); 1983 a. 326; 1983 a. 447 ss. 8, 67;
1983 a. 488, 538; 1987 a. 355, 383; 1989 a. 86; 1993 a. 235, 395; 1995 a. 77, 108,
225, 275; 1997 a. 35, 80, 237, 292, 294; 1999 a. 9, 32; 2001 a. 2, 109.

Consent by the mother subsequent to the birth of the child to termination of her pa-
rental rights in its best interests so that the child might be placed for adoption consti-
tuted an abandonment, and although she was permitted to withdraw that consent by
a previous decision of the supreme court, the best interests of the child require modifi-
cation of the court order to effect a termination of her parental rights.  Lewis v. Luther-
an Social Services, 68 Wis. 2d 36, 227 N.W.2d 643 (1975).

A termination order was not supported by sufficient findings when the findings
merely repeated statutory language and made no determination of the best interests
of the child.  Termination of Parental Rights to T. R. M. 100 Wis. 2d 681, 303 N.W.2d
581 (1981).

A parent has constitutionally protected rights to the care, custody, and management
of a child.  In Interest of J. L. W. 102 Wis. 2d 118, 306 N.W.2d 46 (1981).

The dismissal of termination proceedings on grounds of abandonment because
only 2 of 6 dispositional orders contained statutory warnings was inappropriate.  The
warning is only required in one order.  In Interest of K.K. 162 Wis. 2d 431, 469
N.W.2d 881 (Ct. App. 1991).

The abandonment period under sub. (1) (a) 3. need not immediately precede filing
of the petition.  If abandonment is found, termination is still discretionary.  In Interest
of T.P.S. 168 Wis. 2d 259, 483 N.W.2d 591 (Ct. App. 1992).

While the CHIPS judge must notify the parents of possible termination grounds in
the written dispositional order and repeat that information orally to any parent present
in court, proof that the oral notice was given is not required in later termination pro-
ceedings under sub. (2) (a).  In Interest of D.P. 170 Wis. 2d 313, 488 N.W.2d 133 (Ct.
App. 1992).

A developmentally disabled father’s allegation that the county, in violation of the
Americans with Disabilities Act, did not take into account his disability in attempting
to provide court ordered services was not a basis to attack a termination proceeding.
The ADA did not place an added burden on the county to meet the requirements of
sub. (2) (b).  In Interest of Torrence P. 187 Wis. 2d 10, 522 N.W.2d 243 (Ct. App.
1994).

A child “left with” another person under sub. (1) (a) 3. may have been actively
placed with the other person by the parent or allowed to live with the other person with
the parent’s knowledge.  Interest of Christopher D. 191 Wis. 2d 681, 530 N.W.2d 34
(Ct. App. 1995).

“Disassociated” under sub. (1) (c) is not unconstitutionally vague.  Disassociation
means more than “failure to visit or communicate” under sub. (1) (a).  Interest of
Christopher D. 191 Wis. 2d 681, 530 N.W.2d 34 (Ct. App. 1995).

The respondent in a TPR case has the right to meaningfully participate; whether
physical presence is required must be determined on a case by case basis.  Telephone
participation may be adequate.  Interest of Christopher D. 191 Wis. 2d 681, 530
N.W.2d 34 (Ct. App. 1995).

A showing of abandonment under sub. (1) (a) 3. creates a rebuttable presumption
that imposes on the parent the burden of disproving abandonment under sub. (1) (c)
by showing by a preponderance of the evidence that the parent has not disassociated
himself or herself from the child.  Odd S.−G v. Carolyn S.−G, 194 Wis. 2d 366, 533
N.W.2d 794 (1995).

Termination under sub. (8), due to a murder occurring prior to the adoption of sub.
(8), did not violate the prohibition against ex post facto laws and did not violate due
process, equal protection, or double jeopardy protections.  Winnebago County DSS
v. Darrell A. 194 Wis. 2d 628, 534 N.W.2d 907 (Ct. App. 1995).

It was a denial of due process to terminate parental rights on grounds substantially
different from those that the parent was warned of under s. 48.356.  State v. Patricia
A.P. 195 Wis. 2d 855, 537 N.W.2d 47 (Ct. App. 1995).

Sub. (5) does not require an assessment of present and future behavior.  The statute
refers to past behavior that was a threat to the child’s welfare.  Jerry M. v. Dennis L.
M. 198 Wis. 2d 10, 542 N.W.2d 162 (Ct. App. 1995).

For all terminations under sub. (5), there must be a showing that the parent has ex-
hibited a pattern of abusive behavior and a showing under par. (a) or (b).  A “convic-
tion” under par. (a) is a conviction after the appeal as of right has been exhausted.
Monroe County v. Jennifer V. 200 Wis. 2d 678, 548 N.W.2d 837 (Ct. App. 1996).

Sub. (7) is a constitutional part of a statutory scheme that is narrowly tailored to
meet the State’s compelling interests.  State v. Allen M. 214 Wis. 2d 302,  571 N.W.2d
872 (Ct. App. 1997).

Venue becomes an issue only in the event that it is contested.  The county where
a child “resides” is the county of domicile.  The county where a child “is present” is
the county where the child is present at the time a petition is filed.  State v. Corey J.
G. 215 Wis. 2d 394, 572 N.W.2d 845 (1998).

When a parent is prohibited from visitation, communication by phone and letter
is not prohibited, and sub. (1) (b) does not apply.  Periods in which there has been no
contact whatsoever will be counted under sub. (1) (a) 2. and 3.  Carol B. v. Timothy
N. 228 Wis. 2d 695, 598 N.W.2d 924 (Ct. App. 1999).
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The rules of civil procedure apply to termination of parental rights proceedings,
and directed verdicts are permissible.  Door County DHFS v. Scott S. 230 Wis. 2d
460, 602 N.W.2d 167 (Ct. App. 1999).

A guardian ad litem’s comments regarding the best interests of the child were not
improper.  Only when the jury is instructed that it should consider the best interests
of the child is there reversible error.  Door County DHFS v. Scott S. 230 Wis. 2d 460,
602 N.W.2d 167 (Ct. App. 1999).

Prior to determining that grounds existed to terminate parental rights, the circuit
court had the duty at the fact−finding hearing to find by clear and convincing evidence
that all of the elements of s. 48.415 (1) (a) 3. had been satisfied.  By entering a default
judgment against the mother on the issue of abandonment without first taking evi-
dence, the circuit court did not make the finding.  The error was subject to a harmless
error analysis.  Evelyn C.R. v. Tykila S. 2001 WI 110, 246 Wis. 2d 1, 629 N.W.2d 768.

In a case under sub. (4), a parent’s right to meaningfully participate in the termina-
tion proceeding includes the right to present evidence at the fact−finding hearing re-
garding efforts to to meet the conditions for reestablishing visitation.  It was error to
restrict evidence to whether an order denying visitation had remained in effect for a
year.  State v. Frederick H. 2001 WI App 141, 246 Wis. 2d 215, 630 N.W.2d 734.

Events occurring prior to a CHIPS dispositional order are frequently relevant at a
termination proceeding.  A history of parental conduct may be relevant to predicting
a parent’s chances of complying with conditions in the future, despite failing to do
so to date.  La Crosse County Department of Human Services v. Tara P. 2002 WI App
84, 252 Wis. 2d 179, 643 N.W.2d 194.

In determining whether “there is a substantial likelihood” that a parent will not
meet conditions for the return of his or her children, a parent’s relevant character traits
and patterns of behavior and the likelihood that any problematic traits or propensities
have been or can be modified in order to assure the safety of the children must be con-
sidered.  La Crosse County Department of Human Services v. Tara P. 2002 WI App
84, 252 Wis. 2d 179, 643 N.W.2d 194.

Process is constitutionally due a natural parent at a state−initiated parental rights
termination proceeding.  A 3−factor test is discussed.  Santosky v. Kramer, 455 U.S.
745 (1982).

Adoption and termination proceedings in Wisconsin:  Straining the wisdom of Sol-
omon.  Hayes and Morse, 66 MLR 439 (1983).

48.417 Petition  for termination of parental rights;
when  required.   (1) FILING  OR JOINING IN PETITION; WHEN RE-
QUIRED.  Subject to sub. (2), an agency or the district attorney, cor-
poration counsel or other appropriate official designated under s.
48.09 shall file a petition under s. 48.42 (1) to terminate the paren-
tal rights of a parent or the parents of a child, or, if a petition under
s. 48.42 (1) to terminate those parental rights has already been
filed, the agency, district attorney, corporation counsel or other ap-
propriate official shall join in the petition, if any of the following
circumstances apply:

(a)  The child has been placed outside of his or her home, as de-
scribed in s. 48.365 (1) or 938.365 (1), for 15 of the most recent
22 months, not including any period during which the child was
a runaway from the out−of−home placement or the first 6 months
of any period during which the child was returned to his or her
home for a trial home visit.  If the circumstances specified in this
paragraph apply, the petition shall be filed or joined in by the last
day of the 15th month, as described in this paragraph, for which
the child was placed outside of his or her home.

(b)  A court of competent jurisdiction has found under s. 48.13
(2) or under a law of any other state or a federal law that is compa-
rable to s. 48.13 (2) that the child was abandoned when he or she
was under one year of age or has found that the parent abandoned
the child when the child was under one year of age in violation of
s. 948.20 or in violation of the law of any other state or federal law,
if  that violation would be a violation of s. 948.20 if committed in
this state.  If the circumstances specified in this paragraph apply,
the petition shall be filed or joined in within 60 days after the date
on which the court of competent jurisdiction found that the child
was abandoned as described in this paragraph.

(c)  A court of competent jurisdiction has found that the parent
has committed, has aided or abetted the commission of, or has so-
licited, conspired, or attempted to commit, a violation of s. 940.01,
940.02, 940.03, or 940.05 or a violation of the law of any other
state or federal law, if that violation would be a violation of s.
940.01, 940.02, 940.03, or 940.05 if committed in this state, and
that the victim of that violation is a child of the parent.  If the cir-
cumstances specified in this paragraph apply, the petition shall be
filed or joined in within 60 days after the date on which the court
assigned to exercise jurisdiction under this chapter determines,
based on a finding that a circumstance specified in this paragraph
applies, that reasonable efforts to make it possible for the child to
return safely to his or her home are not required.

(d)  A court of competent jurisdiction has found that the parent
has committed a violation of s. 940.19 (3), 1999 stats., a violation
of s. 940.19 (2), (4), or (5), 940.225 (1) or (2), 948.02 (1) or (2),
948.025, or 948.03 (2) (a) or (3) (a) or a violation of the law of any
other state or federal law, if that violation would be a violation of
s. 940.19 (2), (4), or (5), 940.225 (1) or (2), 948.02 (1) or (2),
948.025, or 948.03 (2) (a) or (3) (a) if committed in this state, and
that the violation resulted in great bodily harm, as defined in s.
939.22 (14), or in substantial bodily harm, as defined in s. 939.22
(38), to the child or another child of the parent.  If the circum-
stances specified in this paragraph apply, the petition shall be filed
or joined in within 60 days after the date on which the court as-
signed to exercise jurisdiction under this chapter determines,
based on a finding that a circumstance specified in this paragraph
applies, that reasonable efforts to make it possible for the child to
return safely to his or her home are not required.

NOTE:   Par. (d) is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

(d)   A court of competent jurisdiction has found that the parent has com-
mitted a violation of s. 940.19 (2), (3), (4), or (5), 940.225 (1) or (2), 948.02 (1) or
(2), 948.025, or 948.03 (2) (a) or (3) (a) or a violation of the law of any other state
or federal law, if that violation would be a violation of s. 940.19 (2), (3), (4), or
(5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) if com-
mitted in this state, and that the violation resulted in great bodily harm, as de-
fined in s. 939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38),
to the child or another child of the parent.  If  the circumstances specified in this
paragraph apply, the petition shall be filed or joined in within 60 days after the
date on which the court assigned to exercise jurisdiction under this chapter de-
termines, based on a finding that a circumstance specified in this paragraph ap-
plies, that reasonable efforts to make it possible for the child to return safely to
his or her home are not required.

(2) FILING  OR JOINING IN PETITION; WHEN NOT REQUIRED.  Not-
withstanding that any of the circumstances specified in sub. (1)
(a), (b), (c) or (d) may apply, an agency or the district attorney, cor-
poration counsel or other appropriate official designated under s.
48.09 need not file a petition under s. 48.42 (1) to terminate the
parental rights of a parent or the parents of a child, or, if a petition
under s. 48.42 (1) to terminate those parental rights has already
been filed, the agency, district attorney, corporation counsel or
other appropriate official need not join in the petition, if any of the
following circumstances apply:

(a)  The child is being cared for by a fit and willing relative of
the child.

(b)  The child’s permanency plan indicates and provides docu-
mentation that termination of parental rights to the child is not in
the best interests of the child.

(c)  The agency primarily responsible for providing services to
the child and the family under a court order, if required under s.
48.355 (2) (b) 6. to make reasonable efforts to make it possible for
the child to return safely to his or her home, has not provided to
the family of the child, consistent with the time period in the
child’s permanency plan, the services necessary for the safe return
of the child to his or her home.

(d)  Grounds for an involuntary termination of parental rights
under s. 48.415 do not exist.

(3) CONCURRENT ADOPTION EFFORTS REQUIRED.  If a petition is
filed or joined in as required under sub. (1), the agency primarily
responsible for providing services to the child under a court order
shall, during the pendency of the proceeding on the petition, work
with the agency identified in the report under s. 48.425 (1) (f) that
would be responsible for accomplishing the adoption of the child
in processing and approving a qualified family for the adoption of
the child.

(4) NOTICE TO DEPARTMENT.  If a petition is filed or joined in
as required under sub. (1), the person who filed or joined in the
petition shall notify the department of that filing or joinder.

History:   1997 a. 237; 2001 a. 109.

48.42 Procedure.   (1) PETITION.  A proceeding for the ter-
mination of parental rights shall be initiated by petition which may
be filed by the child’s parent, an agency or a person authorized to
file a petition under s. 48.25 or 48.835.  The petition shall be
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entitled “In the interest of .......... (child’s name), a person under
the age of 18” and shall set forth with specificity:

(a)  The name, birth date and address of the child.
(b)  The names and addresses of the child’s parent or parents,

guardian and legal custodian.
(c)  One of the following:
1.  A statement that consent will be given to termination of pa-

rental rights as provided in s. 48.41.
2.  A statement of the grounds for involuntary termination of

parental rights under s. 48.415 and a statement of the facts and cir-
cumstances which the petitioner alleges establish these grounds.

(d)  A statement of whether the child may be subject to the fed-
eral Indian child welfare act, 25 USC 1911 to 1963.

(1m) VISITATION OR CONTACT RIGHTS.  (a)  If the petition filed
under sub. (1) includes a statement of the grounds for involuntary
termination of parental rights under sub. (1) (c) 2., the petitioner
may, at the time the petition under sub. (1) is filed, also petition the
court for a temporary order and an injunction prohibiting the per-
son whose parental rights are sought to be terminated from visit-
ing or contacting the child who is the subject of the petition under
sub. (1).  Any petition under this paragraph shall allege facts suffi-
cient to show that prohibiting visitation or contact would be in the
best interests of the child.

(b)  Subject to par. (e), the court may issue the temporary order
ex parte or may refuse to issue the temporary order and hold a
hearing on whether to issue an injunction.  The temporary order
is in effect until a hearing is held on the issuance of an injunction.
The court shall hold a hearing on the issuance of an injunction on
or before the date of the hearing on the petition to terminate paren-
tal rights under s. 48.422 (1).

(c)  Notwithstanding any other order under s. 48.355 (3), the
court, subject to par. (e), may grant an injunction prohibiting the
respondent from visiting or contacting the child if the court deter-
mines that the prohibition would be in the best interests of the
child.  An injunction under this subsection is effective according
to its terms but may not remain in effect beyond the date the court
dismisses the petition for termination of parental rights under s.
48.427 (2) or issues an order terminating parental rights under s.
48.427 (3).

(d)  A temporary order under par. (b) or an injunction under par.
(c) suspends the portion of any order under s. 48.345, 48.363,
48.365, 938.345, 938.363 or 938.365 setting rules of parental visi-
tation until the termination of the temporary order under par. (b)
or injunction under par. (c).

(e)  1.  Except as provided in subd. 2., the court shall issue a
temporary order and injunction prohibiting a parent of a child
from visitation or contact with the child if the parent has been con-
victed under s. 940.01 of the first−degree intentional homicide, or
under s. 940.05 of the 2nd−degree intentional homicide, of the
child’s other parent, and the conviction has not been reversed, set
aside or vacated.

2.  Subdivision 1. does not apply if the court determines by
clear and convincing evidence that the visitation or contact would
be in the best interests of the child.  The court shall consider the
wishes of the child in making that determination.

(2) WHO MUST BE SUMMONED.  Except as provided in sub.
(2m), the petitioner shall cause the summons and petition to be
served upon the following persons:

(a)  The parent or parents of the child, unless the child’s parent
has waived the right to notice under s. 48.41 (2) (d).

(b)  If the child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been established:

1.  A person who has filed a declaration of interest under s.
48.025.

2.  A person or persons alleged to the court to be the father of
the child or who may, based upon the statements of the mother or
other information presented to the court, be the father of the child

unless that person has waived the right to notice under s. 48.41 (2)
(c).

3.  A person who has lived in a familial relationship with the
child and who may be the father of the child.

(c)  The guardian, guardian ad litem and legal custodian of the
child.

(d)  Any other person to whom notice is required to be given
by ch. 822, excluding foster parents and treatment foster parents
who shall be provided notice as required under sub. (2g).

(e)  To the child if the child is 12 years of age or older.
(2g) NOTICE REQUIRED.  (a)  In addition to causing the sum-

mons and petition to be served as required under sub. (2), the peti-
tioner shall also notify any foster parent, treatment foster parent
or other physical custodian described in s. 48.62 (2) of the child
of all hearings on the petition.  The first notice to any foster parent,
treatment foster parent or other physical custodian described in s.
48.62 (2) shall be written, shall have a copy of the petition attached
to it, shall state the nature, location, date and time of the initial
hearing and shall be mailed to the last−known address of the foster
parent, treatment foster parent or other physical custodian de-
scribed in s. 48.62 (2).  Thereafter, notice of hearings may be given
by telephone at least 72 hours before the time of the hearing.  The
person giving telephone notice shall place in the case file a signed
statement of the time notice was given and the person to whom he
or she spoke.

(am)  The court shall give a foster parent, treatment foster par-
ent or other physical custodian described in s. 48.62 (2) who is no-
tified of a hearing under par. (a) an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing.  A foster
parent, treatment foster parent or other physical custodian de-
scribed in s. 48.62 (2) who receives a notice of a hearing under par.
(a) and an opportunity to be heard under this paragraph does not
become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

(b)  Failure to give notice under par. (a) to a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) does not deprive the court of jurisdiction in the proceed-
ing.  If a foster parent, treatment foster parent or other physical
custodian described in s. 48.62 (2) is not given notice of a hearing
under par. (a), that person may request a rehearing on the matter
at any time prior to the entry of an order under s. 48.427 (2) or (3).
If  the request is made, the court shall order a rehearing.

(2m) NOTICE NOT REQUIRED.  Except as provided in this sub-
section, notice is not required to be given to a person who may be
the father of a child conceived as a result of a sexual assault in
violation of s. 940.225 (1), (2) or (3), 948.02 (1) or (2) or 948.025
if  a physician attests to his or her belief that a sexual assault as
specified in this subsection has occurred or if the person who may
be the father of the child has been convicted of sexual assault as
specified in this subsection for conduct which may have led to the
child’s conception.  A person who under this subsection is not giv-
en notice does not have standing to appear and contest a petition
for the termination of his parental rights.  This subsection does not
apply to a person who may be the father of a child conceived as
a result of a sexual assault in violation of s. 948.02 (1) or (2) if that
person was under 18 years of age at the time of the sexual assault.

(3) CONTENTS OF SUMMONS.  The summons shall:
(a)  Contain the name and birth date of the child, and the nature,

location, date and time of the initial hearing.
(b)  Advise the party, if applicable, of his or her right to legal

counsel, regardless of ability to pay under s. 48.23 and ch. 977.
(c)  Advise the parties of the possible result of the hearing and

the consequences of failure to appear or respond.
(d)  Advise the parties that if the court terminates parental

rights, a notice of intent to pursue relief from the judgment must
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be filed in the trial court within 30 days after the judgment is en-
tered for the right to pursue such relief to be preserved.

(4) MANNER OF SERVING SUMMONS AND PETITION.  (a)  Personal
service.  A copy of the summons and petition shall be served per-
sonally upon the parties specified in sub. (2), if known, at least 7
days before the date of the hearing, except that service of sum-
mons is not required if the party submits to the jurisdiction of the
court.  Service upon parties who are not natural persons and upon
persons under a disability shall be as prescribed in s. 801.11.

(b)  Constructive notice.  1.  If with reasonable diligence a party
specified in sub. (2) cannot be served under par. (a), service shall
be made by publication of the notice under subd. 4.

2.  If the child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been acknowledged under s. 767.62 (1) or a sub-
stantially similar law of another state or adjudicated, the court
may, as provided in s. 48.422 (6) (b), order publication of a notice
under subd. 4.

3.  At the time the petition is filed, the petitioner may move the
court for an order waiving the requirement of constructive notice
to a person who, although his identity is unknown, may be the fa-
ther of a nonmarital child.

4.  A notice published under this subsection shall be published
as a class 1 notice under ch. 985. In determining which newspaper
is likely to give notice as required under s. 985.02 (1), the petition-
er or court shall consider the residence of the party, if known, or
the residence of the relatives of the party, if known, or the last−
known location of the party.  If the party’s post−office address is
known or can, with due diligence, be ascertained, a copy of the
summons and petition shall be mailed to the party upon or imme-
diately prior to the first publication.  The mailing may be omitted
if  the petitioner shows that the post−office address cannot be ob-
tained with due diligence.  Except as provided in subd. 5., the no-
tice shall include the date, place and circuit court branch for the
hearing, the court file number, the name, address and telephone
number of the petitioner’s attorney and information the court de-
termines to be necessary to give effective notice to the party or par-
ties.  Such information shall include the following, if known:

a.  The name of the party or parties to whom notice is being
given;

b.  A description of the party or parties;
c.  The former address of the party or parties;
d.  The approximate date and place of conception of the child;

and
e.  The date and place of birth of the child.
5.  The notice shall not include the name of the mother unless

the mother consents.  The notice shall not include the name of the
child unless the court finds that inclusion of the child’s name is es-
sential to give effective notice to the father.

(c)  The notice under par. (a) or (b) shall also inform the parties:
1.  That the parental rights of a parent or alleged parent who

fails to appear may be terminated;
2.  Of the party’s right to have an attorney present and that if

a person desires to contest termination of parental rights and be-
lieves that he or she cannot afford an attorney, the person may ask
the state public defender to represent him or her; and

3.  That if the court terminates parental rights, a notice of intent
to pursue relief from the judgment must be filed in the trial court
within 30 days after judgment is entered for the right to pursue
such relief to be preserved.

History:   1973 c. 263; 1977 c. 354; 1979 c. 330; 1981 c. 81 s. 33; 1981 c. 391; 1983
a. 447; 1985 a. 94; Sup. Ct. Order, 136 Wis. 2d xxv (1987); 1987 a. 383; 1989 a. 86;
1993 a. 395, 446; 1995 a. 108, 225, 275, 352; 1997 a. 35, 80, 191, 237; 1999 a. 9, 83.

Judicial Council Note, 1986: Subs. (3) (d) and (4) (c) are amended to require no-
tice to the parties of the time and manner for initiating an appeal from a judgment ter-
minating parental rights. [Re Order eff. 7−1−87]

Guardianship and TPR proceedings are custody proceedings, guardianship and
TPR determinations are custody determinations, and guardianship and TPR deter-
minations are custody decrees, all governed by ch. 822.  In Interest of A.E.H. 161 Wis.
2d 277, 468 N.W.2d 190 (1991).

Sub. (2m) denies a putative father standing to contest the alleged grounds for ter-
mination when the child was conceived as the result of sexual assault.  Termination
of Parental Rights to A. M. 176 Wis. 2d 673, 500 N.W.2d 649 (1993).

Sub. (2) (d) requires consideration in each case of whether ch. 822 applies but does
not require the application of ch. 822 to intrastate cases.  In Interest of Brandon S.S.
179 Wis. 2d 114, 507 N.W.2d 94 (1993).

Sub. (2) is the exclusive statute for determining what parties may be summoned;
intervention under s. 803.09 does not apply.  In Interest of Brandon S.S. 179 Wis. 2d
114, 507 N.W.2d 94 (1993).

Sexual assault under sub. (2m) does not include a violation of s. 948.09, sexual in-
tercourse with a child age 16 or older.  Paternity of Michael A.T. 182 Wis. 2d 395,
513 N.W.2d 669 (Ct. App. 1994).

48.422 Hearing  on the petition.   (1) The hearing on the
petition to terminate parental rights shall be held within 30 days
after the petition is filed.  At the hearing on the petition to termi-
nate parental rights the court shall determine whether any party
wishes to contest the petition and inform the parties of their rights
under sub. (4) and s. 48.423.

(2) If  the petition is contested the court shall set a date for a
fact−finding hearing to be held within 45 days of the hearing on
the petition, unless all of the necessary parties agree to commence
with the hearing on the merits immediately.

(3) If  the petition is not contested the court shall hear testimo-
ny in support of the allegations in the petition, including testimony
as required in sub. (7).

(4) Any party who is necessary to the proceeding or whose
rights may be affected by an order terminating parental rights shall
be granted a jury trial upon request if the request is made before
the end of the initial hearing on the petition.

(5) Any nonpetitioning party, including the child, shall be
granted a continuance of the hearing for the purpose of consulting
with an attorney on the request for a jury trial or concerning a re-
quest for the substitution of a judge.

(6) (a)  If the child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been established, the court shall hear testimony
concerning the paternity of the child.  Based on the testimony, the
court shall determine whether all interested parties who are known
have been notified under s. 48.42 (2).  If not, the court shall ad-
journ the hearing and order appropriate notice to be given.

(b)  If the court determines that an unknown person may be the
father of the child and notice to that person has not been waived
under s. 48.42 (4) (b) 3., the court shall determine whether
constructive notice will substantially increase the likelihood of
notice to that person.  If the court does determine that it would sub-
stantially increase the likelihood of notice and the petitioner has
not already caused the notice to be published or the court deter-
mines that the publication used was not sufficient, the court shall
adjourn the hearing for a period not to exceed 30 days and shall
order constructive notice under s. 48.42 (4) (b).  If the court deter-
mines that constructive notice will not substantially increase the
likelihood of notice to that person, the court shall order that the
hearing proceed.

(c)  If paternity is adjudicated under this subchapter and paren-
tal rights are not terminated, the court may make and enforce such
orders for the suitable care, custody and support of the child as a
court having jurisdiction over actions affecting the family may
make under ch. 767.  If there is a finding by the court that the child
is in need of protection or services, the court may make disposi-
tional orders under s. 48.345.

(7) Before accepting an admission of the alleged facts in a
petition, the court shall:

(a)  Address the parties present and determine that the admis-
sion is made voluntarily with understanding of the nature of the
acts alleged in the petition and the potential dispositions.

(b)  Establish whether any promises or threats were made to
elicit an admission and alert all unrepresented parties to the possi-
bility  that a lawyer may discover defenses or mitigating circum-
stances which would not be apparent to them.

(bm)  Establish whether a proposed adoptive parent of the child
has been identified.  If a proposed adoptive parent of the child has
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been identified and the proposed adoptive parent is not a relative
of the child, the court shall order the petitioner to submit a report
to the court containing the information specified in s. 48.913 (7).
The court shall review the report to determine whether any pay-
ments or agreement to make payments set forth in the report are
coercive to the birth parent of the child or to an alleged to pre-
sumed father of the child or are impermissible under s. 48.913 (4).
Making any payment to or on behalf of the birth parent of the
child, an alleged or presumed father of the child or the child condi-
tional in any part upon transfer or surrender of the child or the ter-
mination of parental rights or the finalization of the adoption
creates a rebuttable presumption of coercion.  Upon a finding of
coercion, the court shall dismiss the petition or amend the agree-
ment to delete any coercive conditions, if the parties agree to the
amendment.  Upon a finding that payments which are impermissi-
ble under s. 48.913 (4) have been made, the court may dismiss the
petition and may refer the matter to the district attorney for pro-
secution under s. 948.24 (1).  This paragraph does not apply if the
petition was filed with a petition for adoptive placement under s.
48.837 (2).

(c)  Make such inquiries as satisfactorily establish that there is
a factual basis for the admission.

(8) If  the petition for termination of parental rights is filed by
an agency enumerated in s. 48.069 (1) or (2), the court shall order
the agency to submit a report to the court as provided in s. 48.425.

(9) (a)  If a petition for termination of the rights of a birth par-
ent, as defined under s. 48.432 (1) (am), is filed by a person other
than an agency enumerated under s. 48.069 (1) or (2) or if the court
waives the report required under s. 48.425, the court shall order
any parent whose rights may be terminated to file with the court
the information specified under s. 48.425 (1) (am).

(b)  If a birth parent does not comply with par. (a), the court
shall order any health care provider as defined under s. 146.81 (1)
known to have provided care to the birth parent or parents to pro-
vide the court with any health care records of the birth parent or
parents that are relevant to the child’s medical condition or genetic
history.  A court order for the release of alcohol or drug abuse
treatment records subject to 21 USC 1175 or 42 USC 4582 shall
comply with 42 CFR 2.

History:   1979 c. 330; 1981 c. 359; 1983 a. 326; 1983 a. 447 ss. 10, 67; 1985 a.
176; 1997 a. 104.

The court erred by failing to inform parents of the right to jury trial and to represen-
tation by counsel.  In re Termination of Parental Rights to M. A. M. 116 Wis. 2d 432,
342 N.W.2d 410 (1984).

Concurrent TPR/adoption proceedings under s. 48.835 are subject to the require-
ment under s. 48.422 that the initial hearing be held within 30 days of filing the peti-
tion.  In re J.L.F. 168 Wis. 2d 634, 484 N.W.2d 359 (Ct. App. 1992).

A court’s failure to inform parents of their rights under this section is not reversible
error absent prejudice to the parents.  Interest of Robert D. 181 Wis. 2d 887, 512
N.W.2d 227 (Ct. App. 1994).

The general time requirements of s. 48.315 (2) control extensions of the time limit
under sub. (1).  There are no provisions for waiver of time limits, and the only provi-
sions for delays, continuances, and extensions are under s. 48.315.  State v. April O.
2000 WI App 70, 233 Wis. 2d 663, 607 N.W.2d 927.

Due process does not require appointment of counsel for indigent parents in every
parental status termination proceeding.  Lassiter v. Dept. of Social Services, 452 U.S.
18 (1981).

48.423 Rights  of persons alleging paternity .  If a man
who alleges that he is the father of the child appears at the hearing
and wishes to contest the termination of his parental rights, the
court shall set a date for a hearing on the issue of paternity or, if
all parties agree, the court may immediately commence hearing
testimony concerning the issue of paternity.  The court shall in-
form the man claiming to be the father of the child of any right to
counsel under s. 48.23.  The man claiming to be the father of the
child must prove paternity by clear and convincing evidence.

History:   1979 c. 330.
Putative father’s right to custody of his child.  1971 WLR 1262.

48.424 Fact−finding  hearing.   (1) The purpose of the fact−
finding hearing is to determine whether grounds exist for the ter-
mination of parental rights in those cases where the termination
was contested at the hearing on the petition under s. 48.422.

(2) The fact−finding hearing shall be conducted according to
the procedure specified in s. 48.31 except that:

(a)  The court may exclude the child from the hearing; and
(b)  The hearing shall be closed to the public.
(3) If  the facts are determined by a jury, the jury may only de-

cide whether any grounds for the termination of parental rights
have been proven.  The court shall decide what disposition is in
the best interest of the child.

(4) If  grounds for the termination of parental rights are found
by the court or jury, the court shall find the parent unfit.  A finding
of unfitness shall not preclude a dismissal of a petition under s.
48.427 (2).  The court shall then proceed immediately to hear evi-
dence and motions related to the dispositions enumerated in s.
48.427. The court may delay making the disposition and set a date
for a dispositional  hearing no later than 45 days after the fact−
finding hearing if:

(a)  All parties to the proceeding agree; or
(b)  The court has not yet received a report to the court on the

history of the child as provided in s. 48.425 from an agency enu-
merated in s. 48.069 (1) or (2) and the court now directs the agency
to prepare this report to be considered before the court makes the
disposition on the petition.

(5) If  the court delays making a permanent disposition under
sub. (4), it may transfer temporary custody of the child to an agen-
cy for placement of the child until the dispositional hearing.

History:   1979 c. 330; 1987 a. 383.
Despite jury findings that grounds for termination exist, the court may dismiss a

termination petition if evidence does not support the jury’s finding or if the evidence
of unfitness is not so egregious as to warrant termination; whether the evidence sup-
ports termination is a matter of discretion.  In Interest of K.D.J. 163 Wis. 2d 90, 470
N.W.2d 914 (1991).

The general time requirements of s. 48.315 (2) control extensions of the time limit
under sub. (4).  There are no provisions for waiver of time limits, and the only provi-
sions for delays, continuances and extensions are under s. 48.315.  State v. April O.
2000 WI App 70, 233 Wis. 2d 663, 607 N.W.2d 927.

48.425 Court  report by an agency .  (1) If the petition for
the termination of parental rights is filed by an agency, or if the
court orders a report under s. 48.424 (4) (b), the agency shall file
a report with the court which shall include:

(a)  The social history of the child.
(am)  A medical record of the child on a form provided by the

department which shall include:
1.  The medical and genetic history of the birth parents and any

medical and genetic information furnished by the birth parents
about the child’s grandparents, aunts, uncles, brothers and sisters.

2.  A report of any medical examination which either birth par-
ent had within one year before the date of the petition.

3.  A report describing the child’s prenatal care and medical
condition at birth.

4.  The medical and genetic history of the child and any other
relevant medical and genetic information.

(b)  A statement of the facts supporting the need for termina-
tion.

(c)  If the child has been previously adjudicated to be in need
of protection and services, a statement of the steps the agency or
person responsible for provision of services has taken to remedy
the conditions responsible for court intervention and the parent’s
response to and cooperation with these services. If the child has
been removed from the home, the report should also include a
statement of the reasons why the child cannot be returned safely
to the family, and the steps the person or agency has taken to effect
this return.

(d)  A statement of other appropriate services, if any, which
might allow the child to return safely to the home of the parent.

(e)  A statement applying the standards and factors enumerated
in s. 48.426 (2) and (3) to the case before the court.

(f)  If the report recommends that the parental rights of both of
the child’s parents or the child’s only living or known parent are
to be terminated, the report shall contain a statement of the likeli-
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hood that the child will be adopted.  This statement shall be pre-
pared by an agency designated in s. 48.427 (3m) (a) 1. to 4. and
include a presentation of the factors which might prevent adop-
tion, those which would facilitate it, and the agency which would
be responsible for accomplishing the adoption.

(g)  If an agency designated under s. 48.427 (3m) (a) 1. to 4.
determines that it is unlikely that the child will be adopted, or if
adoption would not be in the best interests of the child, the report
shall include a plan for placing the child in a permanent family set-
ting.  The plan shall include a recommendation as to the agency
to be named guardian of the child or a recommendation that the
person appointed as the guardian of the child under s. 48.977 (2)
continue to be the guardian of the child.

(1m) The agency required under sub. (1) to file the report shall
prepare the medical record within 60 days after the date of the peti-
tion for the termination of parental rights.

(2) The court may waive the report required under this section
if  consent is given under s. 48.41, but shall order the birth parent
or parents to provide the department with the information speci-
fied under sub. (1) (am).

(3) The court may order a report as specified under this section
to be prepared by an agency in those cases where the petition is
filed by someone other than an agency.

History:   1979 c. 330; 1981 c. 81 s. 33; 1981 c. 359; 1983 a. 471; 1985 a. 176; 1995
a. 275; 1997 a. 237.

48.426 Standard  and factors.   (1) COURT CONSIDERATIONS.
In making a decision about the appropriate disposition under s.
48.427, the court shall consider the standard and factors enumer-
ated in this section and any report submitted by an agency under
s. 48.425.

(2) STANDARD.  The best interests of the child shall be the pre-
vailing factor considered by the court in determining the disposi-
tion of all proceedings under this subchapter.

(3) FACTORS.  In considering the best interests of the child un-
der this section the court shall consider but not be limited to the
following:

(a)  The likelihood of the child’s adoption after termination.
(b)  The age and health of the child, both at the time of the dis-

position and, if applicable, at the time the child was removed from
the home.

(c)  Whether the child has substantial relationships with the
parent or other family members, and whether it would be harmful
to the child to sever these relationships.

(d)  The wishes of the child.
(e)  The duration of the separation of the parent from the child.
(f)  Whether the child will be able to enter into a more stable

and permanent family relationship as a result of the termination,
taking into account the conditions of the child’s current place-
ment, the likelihood of future placements and the results of prior
placements.

History:   1979 c. 330.
When grandparents opposing termination had a substantial relationship with the

child and wished to participate in the proceedings, it was error to exclude their testi-
mony in determining the child’s best interest.  In Interest of Brandon S.S. 179 Wis.
2d 114, 507 N.W.2d 94 (1993).

A termination of parental rights works a legal severance of the relationship be-
tween the child and the child’s birth family.  Sub. (3) (c) requires an examination of
the harmful effect of the legal severance on the child’s relationships with the birth
family.  The court may consider an adoptive parent’s promise to continue the relation-
ship, but it is not bound to hinge its determination on that legally unenforceable prom-
ise.  State v. Margaret H. 2000 WI 42, 234 Wis. 2d 606, 610 N.W.2d 475.

48.427 Dispositions.   (1) Any party may present evidence
relevant to the issue of disposition, including expert testimony,
and may make alternative dispositional recommendations to the
court.  After receiving any evidence related to the disposition, the
court shall enter one of the dispositions specified under subs. (2)
to (4) within 10 days.

(1m) In addition to any evidence presented under sub. (1), the
court shall give the foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2) of the child an oppor-

tunity to be heard at the dispositional hearing by permitting the
foster parent, treatment foster parent or other physical custodian
to make a written or oral statement during the dispositional hear-
ing, or to submit a written statement prior to disposition, relevant
to the issue of disposition.  A foster parent, treatment foster parent
or other physical custodian described in s. 48.62 (2) who receives
notice of a hearing under s. 48.42 (2g) (a) and an opportunity to
be heard under this subsection does not become a party to the pro-
ceeding on which the hearing is held solely on the basis of receiv-
ing that notice and opportunity to be heard.

(2) The court may dismiss the petition if it finds that the evi-
dence does not warrant the termination of parental rights.

(3) The court may enter an order terminating the parental
rights of one or both parents.

(3m) If the rights of both parents or of the only living parent
are terminated under sub. (3) and if a guardian has not been ap-
pointed under s. 48.977, the court shall either:

(a)  Transfer guardianship and custody of the child pending
adoptive placement to:

1.  A county department authorized to accept guardianship un-
der s. 48.57 (1) (e) or (hm).

3.  A child welfare agency licensed under s. 48.61 (5) to accept
guardianship.

4.  The department.
5.  A relative with whom the child resides, if the relative has

filed a petition to adopt the child or if the relative is a kinship care
relative.

6.  An individual who has been appointed guardian of the child
by a court of a foreign jurisdiction.

(b)  Transfer guardianship of the child to one of the agencies
specified under par. (a) 1. to 4. and custody of the child to an indi-
vidual in whose home the child has resided for at least 12 consecu-
tive months immediately prior to the termination of parental rights
or to a relative.

(3p) If  the rights of both parents or of the only living parent
are terminated under sub. (3) and if a guardian has been appointed
under s. 48.977, the court may enter one of the orders specified in
sub. (3m).  If the court enters an order under this subsection, the
court shall terminate the guardianship under s. 48.977.

(4) If  the rights of one or both parents are terminated under
sub. (3), the court may enter an order placing the child in sustain-
ing care under s. 48.428.

(6) If an order is entered under sub. (3), the court shall:
(a)  Inform each birth parent, as defined under s. 48.432 (1)

(am), whose rights have been terminated of the provisions of ss.
48.432, 48.433 and 48.434.

(b)  Forward to the department:
1.  The name and date of birth of the child whose birth parent’s

rights have been terminated.
2.  The names and current addresses of the child’s birth par-

ents, guardian and legal custodian.
3.  The medical and genetic information obtained under s.

48.422 (9) or 48.425 (1) (am) or (2).
(7) (a)  If an order is entered under sub. (3), the court may oral-

ly inform the parent or parents who appear in court of the ground
for termination of parental rights specified in s. 48.415 (10).

(b)  In addition to the notice permitted under par. (a), any writ-
ten order under sub. (3) may notify the parent or parents of the in-
formation specified in par. (a).

History:   1979 c. 330; 1981 c. 81, 359; 1985 a. 70, 176; 1995 a. 275, 289; 1997
a. 80, 104, 237.

Once a basis for termination has been found by the jury and confirmed with a find-
ing of unfitness by the court, the court must move to the dispositional hearing, in
which the prevailing factor is the best interests of the child.  A court should not dismiss
a petition for termination at a dispositional hearing unless it can reconcile dismissal
with the best interests of the child.  Termination of Parental Rights to Prestin T.B.
2002 WI 95, ___ Wis. 2d ___, ___ N.W.2d ___.

48.428 Sustaining  care.   (1) A court may place a child in
sustaining care if the court has terminated the parental rights of the
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parent or parents of the child or has appointed a guardian for the
child under s. 48.831 and the court finds that the child is unlikely
to be adopted or that adoption is not in the best interest of the child.

(2) (a)  Except as provided in par. (b), when a court places a
child in sustaining care after an order under s. 48.427 (4), the court
shall transfer legal custody of the child to the county department,
the department, in a county having a population of 500,000 or
more, or a licensed child welfare agency, transfer guardianship of
the child to an agency listed in s. 48.427 (3m) (a) 1. to 4. and place
the child in the home of a licensed foster parent, licensed treatment
foster parent or kinship care relative with whom the child has re-
sided for 6 months or longer.  Pursuant to such a placement, this
licensed foster parent, licensed treatment foster parent or kinship
care relative shall be a sustaining parent with the powers and du-
ties specified in sub. (3).

(b)  When a court places a child in sustaining care after an order
under s. 48.427 (4) with a person who has been appointed as the
guardian of the child under s. 48.977 (2), the court may transfer
legal custody of the child to the county department, the depart-
ment, in a county having a population of 500,000 or more, or a li-
censed child welfare agency, transfer guardianship of the child to
an agency listed in s. 48.427 (3m) (a) 1. to 4. and place the child
in the home of a licensed foster parent, licensed treatment foster
parent or kinship care relative with whom the child has resided for
6 months or longer.  Pursuant to such a placement, that licensed
foster parent, licensed treatment foster parent or kinship care rela-
tive shall be a sustaining parent with the powers and duties speci-
fied in sub. (3).  If the court transfers guardianship of the child to
an agency listed in s. 48.427 (3m) (a) 1. to 4., the court shall termi-
nate the guardianship under s. 48.977.

(3) Subject to the authority of the guardian and legal custodian
of the child and to any treatment or dispositional plans for the child
established by the court, the sustaining parent has the rights and
responsibilities necessary for the day−to−day care of the child, in-
cluding but not limited to:

(a)  The authority to consent to routine and emergency health
care for the child.

(b)  The authority to sign the child’s application for a license
under s. 343.15.

(c)  The authority to approve the child’s participation in school
and youth group activities.

(d)  The authority to travel out of state with the child and con-
sent to the child’s travel out of state.

(e)  The authority to act as the child’s parent under subch. V of
ch. 115 and s. 118.125.

(4) Before a licensed foster parent, licensed treatment foster
parent or kinship care relative may be appointed as a sustaining
parent, the foster parent, treatment foster parent or kinship care
relative shall execute a contract with the agency responsible for
providing services to the child, in which the foster parent, treat-
ment foster parent or kinship care relative agrees to provide care
for the child until the child’s 18th birthday unless the placement
order is changed by the court because the court finds that the sus-
taining parents are no longer able or willing to provide the sustain-
ing care or the court finds that the behavior of the sustaining par-
ents toward the child would constitute grounds for the termination
of parental rights if the sustaining parent was the birth parent of
the child.

(6) (a)  Except as provided in par. (b), the court may order or
prohibit visitation by a birth parent of a child placed in sustaining
care.

(b)  1.  Except as provided in subd. 2., the court may not grant
visitation under par. (a) to a birth parent of a child who has been
placed in sustaining care if the birth parent has been convicted un-
der s. 940.01 of the first−degree intentional homicide, or under s.
940.05 of the 2nd−degree intentional homicide, of the child’s oth-
er birth parent, and the conviction has not been reversed, set aside
or vacated.

1m.  Except as provided in subd. 2., if a birth parent who is
granted visitation rights with a child under par. (a) is convicted un-
der s. 940.01 of the first−degree intentional homicide, or under s.
940.05 of the 2nd−degree intentional homicide, of the child’s oth-
er birth parent, and the conviction has not been reversed, set aside
or vacated, the court shall issue an order prohibiting the birth par-
ent from having visitation with the child on petition of the child,
the guardian or legal custodian of the child, or the district attorney
or corporation counsel of the county in which the dispositional or-
der was entered, or on the court’s own motion, and on notice to the
birth parent.

2.  Subdivisions 1. and 1m. do not apply if the court deter-
mines by clear and convincing evidence that the visitation would
be in the best interests of the child.  The court shall consider the
wishes of the child in making that determination.

History:   1979 c. 330; 1981 c. 81 s. 33; 1981 c. 359 s. 16; 1985 a. 70; 1985 a. 176;
1989 a. 161; 1993 a. 446; 1995 a. 275, 289; 1997 a. 27, 164; 1999 a. 9.

48.43 Court  orders; contents and effect; review .
(1) The court shall enter a judgment setting forth its findings and
disposition in accordance with s. 48.426 in an order implementing
the disposition chosen.  If the court dismisses the petition under
s. 48.427 (2), the order shall contain the reasons for dismissal.  If
the disposition is for the termination of parental rights under s.
48.427 (3), the order shall contain all of the following:

(a)  The identity of any agency or individual that has received
guardianship of the child or will receive guardianship or custody
of the child upon termination and the identity of the agency which
will  be responsible for securing the adoption of the child or estab-
lishing the child in a permanent family setting.

(b)  If the child will be in need of continued care and treatment
after termination, the agencies and persons responsible.

(c)  If an agency receives custody of the child under par. (a), the
child’s permanency plan prepared under s. 48.38 by the agency.
If  a permanency plan has not been prepared at the time the order
is entered, or if the court enters an order that is not consistent with
the permanency plan, the agency shall prepare a permanency plan
that is consistent with the order or revise the permanency plan to
conform to the order and shall file the plan with the court within
60 days from the date of the order.

(d)  A finding that the termination of parental rights is in the
best interests of the child.

(2) An order terminating parental rights permanently severs
all legal rights and duties between the parent and the child.

(3) If  only one parent consents under s. 48.41 or if the grounds
specified in s. 48.415 are found to exist as to only one parent, the
rights of only that parent may be terminated without affecting the
rights of the other parent.

(4) A certified copy of the order terminating parental rights
shall be furnished by the court to the agency given guardianship
for placement for adoption of the child or to the person or agency
given custodianship or guardianship for placement of the child in
sustaining care and to the person appointed as the guardian of the
child under s. 48.977 (2).  The court shall, upon request, furnish
a certified copy of the child’s birth certificate and a transcript of
the testimony in the termination of parental rights hearing to the
same person or agency.

(5) (a)  If the custodian specified in sub. (1) (a) is an agency,
the agency shall report to the court on the status of the child at least
once each year until the child is adopted or reaches 18 years of age,
whichever is sooner.  The agency shall file an annual report no less
than 30 days before the anniversary of the date of the order.  An
agency may file an additional report at any time if it determines
that more frequent reporting is appropriate.  A report shall summa-
rize the child’s permanency plan and the recommendations of the
review panel under s. 48.38 (5), if any, and shall describe any
progress that has been made in finding a permanent placement for
the child.
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(b)  The court shall hold a hearing to review the permanency
plan within 30 days after receiving a report under par. (a).  At least
10 days before the date of the hearing, the court shall provide no-
tice of the time, date and purpose of the hearing to the agency that
prepared the report, the child’s guardian, the child, if he or she is
12 years of age or over, and the child’s foster parent, treatment fos-
ter parent, other physical custodian described in s. 48.62 (2) or the
operator of the facility in which the child is living.

(c)  Following the hearing, the court shall make all of the deter-
minations specified under s. 48.38 (5) (c), except the determina-
tions relating to the child’s parents.  The court may amend the or-
der under sub. (1) to transfer the child’s guardianship and custody
to any agency specified under s. 48.427 (3m) (a) 1. to 4. which
consents to the transfer, if the court determines that the transfer is
in the child’s best interest.  If an order is amended, the agency that
prepared the permanency plan shall revise the plan to conform to
the order and shall file a copy of the revised plan with the court.
Each plan filed under this paragraph shall be made a part of the
court order.

(5m) Either the court or the agency that prepared the perma-
nency plan shall furnish a copy of the original plan and each re-
vised plan to the child, if he or she is 12 years of age or over, and
to the child’s foster parent, the child’s treatment foster parent or
the operator of the facility in which the child is living.

(6) Judgments under this subchapter terminating parental
rights are final and are appealable under s. 808.03 (1) according
to the procedure specified in s. 809.107.

(7) If  the agency specified under sub. (1) (a) is the department
and a permanent adoptive placement is not in progress 2 years af-
ter entry of the order, the department may petition the court to
transfer legal custody of the child to a county department.  The
court shall transfer the child’s custody to the county department
specified in the petition.  The department shall remain the child’s
guardian.

History:   1979 c. 330; 1983 a. 27, 219, 286; 1985 a. 70, 176, 332; Sup. Ct. Order,
136 Wis. 2d xxv (1987); 1987 a. 383; 1993 a. 395, 446; 1995 a. 275; 1997 a. 237.

The appeal process in a termination case must be commenced within 30 days after
the order is entered.  In Interest of J.D. 106 Wis. 2d 126, 315 N.W.2d 365 (1982).

Termination has the same effect on relationships between members of the biologi-
cal parents’ families and the child as it has on the parent−child relationship.  Equitable
considerations did not form a basis to allow biological grandparents to obtain visita-
tion rights after termination and adoption.  Elgin and Carol W. v. DHFS, 221 Wis. 2d
36, 584 N.W.2d 195 (Ct. App. 1998).

48.432 Access  to medical information.   (1) In this sec-
tion:

(a)  “Adoptee” means a person who has been adopted in this
state with the consent of his or her birth parent or parents before
February 1, 1982.

(ag)  “Agency” means a county department or a licensed child
welfare agency.

(am)  “Birth parent” means either:
1.  The mother designated on the individual’s or adoptee’s

original birth certificate.
2.  One of the following:
a.  The adjudicated father.
b.  If there is no adjudicated father, the husband of the mother

at the time the individual or adoptee is conceived or born, or when
the parents intermarry under s. 767.60.

(b)  “Individual” means a person whose birth parent’s rights
have been terminated in this state at any time.

(2) (a)  The department, or agency contracted with under sub.
(9), shall maintain all information obtained under s. 48.427 (6) (b)
in a centralized birth record file.

(b)  Any birth parent whose rights to a child have been termi-
nated in this state at any time, or who consented to the adoption
of a child before February 1, 1982, may file with the department,
or agency contracted with under sub. (9), any relevant medical or
genetic information about the child or the child’s birth parents, and
the department or agency shall maintain the information in the
centralized birth record file.

(3) (a)  The department, or agency contracted with under sub,
(9), shall release the medical information under sub. (2) to any of
the following persons upon request:

1.  An individual or adoptee 18 years of age or older.
2.  An adoptive parent of an adoptee.
3.  The guardian or legal custodian of an individual or adoptee.
4.  The offspring of an individual or adoptee if the requester

is 18 years of age or older.
5.  An agency or social worker assigned to provide services to

the individual or adoptee or place the individual for adoption.
(b)  Before releasing the information under par. (a), the depart-

ment, or agency contracted with under sub. (9), shall delete the
name and address of the birth parent and the identity of any pro-
vider of health care to the individual or adoptee or to the birth par-
ent.

(c)  The person making a request under this subsection shall
pay a fee for the cost of locating, verifying, purging, summarizing,
copying and mailing the medical or genetic information according
to a fee schedule established by the department, or agency con-
tracted with under sub. (9), based on ability to pay.  The fee may
not be more than $150 and may be waived by the department or
agency.

(4) (a)  Whenever any person specified under sub. (3) wishes
to obtain medical and genetic information about an individual
whose birth parent’s rights have been terminated in this state at
any time, or whose birth parent consented to his or her adoption
before February 1, 1982, or medical and genetic information
about the birth parents of such an individual or adoptee, and the
information is not on file with the department, or agency con-
tracted with under sub. (9), the person may request that the depart-
ment or agency conduct a search for the birth parents to obtain the
information.  The request shall be accompanied by a statement
from a physician certifying either that the individual or adoptee
has or may have acquired a genetically transferable disease or that
the individual’s or adoptee’s medical condition requires access to
the information.

(b)  Upon receipt of a request under par. (a), the department, or
agency contracted with under sub. (9), shall undertake a diligent
search for the individual’s or adoptee’s parents.

(c)  Employees of the department and any agency conducting
a search under this subsection may not inform any person other
than the birth parents of the purpose of the search.

(d)  The department, or agency contracted with under sub. (9),
shall charge the requester a reasonable fee for the cost of the
search.  When the department or agency determines that the fee
will  exceed $100 for either birth parent, it shall notify the request-
er.  No fee in excess of $100 per birth parent may be charged unless
the requester, after receiving notification under this paragraph,
has given consent to proceed with the search.

(e)  The department or agency conducting the search shall,
upon locating a birth parent, notify him or her of the request and
of the need for medical and genetic information.

(f)  The department, or agency contracted with under sub. (9),
shall release to the requester any medical or genetic information
provided by a birth parent under this subsection without disclos-
ing the birth parent’s identity or location.

(g)  If a birth parent is located but refuses to provide the infor-
mation requested, the department, or agency contracted with un-
der sub. (9), shall notify the requester, without disclosing the birth
parent’s identity or location, and the requester may petition the cir-
cuit court to order the birth parent to disclose the information.  The
court shall grant the motion for good cause shown.

(7) (a)  If the department or another agency that maintains re-
cords relating to the adoption of an adoptee or the termination of
parental rights receives a report from a physician stating that a
birth parent or another offspring of the birth parent has acquired
or may have a genetically transferable disease, the department or
agency shall notify the individual or adoptee of the existence of
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the disease, if he or she is 18 years of age or over, or notify the indi-
vidual’s or adoptee’s guardian, custodian or adoptive parent if the
individual or adoptee is under age 18.

(b)  If the department or agency receives a report from a physi-
cian that an individual or adoptee has acquired or may have a
genetically transferable disease, the department or agency shall
notify the individual’s or adoptee’s birth parent of the existence of
the disease.

(c)  Notice under par. (a) or (b) shall be sent to the most recent
address on file with the agency or the department.

(8) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions.  In any proceeding,
civil  or criminal, the good faith of any person participating in the
requirements of this section shall be presumed.

(8m) The department, or agency contracted with under sub.
(9), shall give priority to all of the following:

(a)  Reports filed by physicians under sub. (7).
(b)  A request or a court order for medical or genetic informa-

tion under subs. (3) and (4) if it is accompanied by a statement
from a physician certifying that a child has acquired or may have
a genetically transferable disease.

(c)  Any reports and requests specified by the department by
rule.

(9) The department shall promulgate rules to implement this
section and may contract with an agency to administer this sec-
tion.

History:   1981 c. 359; 1983 a. 447, 471; 1985 a. 176; 1985 a. 332 s. 251 (1); 1989
a. 31; 1995 a. 27.

Cross Reference:  See also ch. HFS 53, Wis. adm. code.

48.433 Access  to identifying information about  par-
ents.   (1) In this section:

(a)  “Agency” has the meaning given under s. 48.432 (1) (ag).
(b)  “Birth parent” has the meaning given under s. 48.432 (1)

(am).
(2) Any birth parent whose rights have been terminated in this

state at any time, or who has consented to the adoption of his or
her child in this state before February 1, 1982, may file with the
department, or agency contracted with under sub. (11), an affida-
vit authorizing the department or agency to provide the child with
his or her original birth certificate and with any other available in-
formation about the birth parent’s identity and location.  An affi-
davit filed under this subsection may be revoked at any time by
notifying the department or agency in writing.

(3) Any person 21 years of age or over whose birth parent’s
rights have been terminated in this state or who has been adopted
in this state with the consent of his or her birth parent or parents
before February 1, 1982, may request the department, or agency
contracted with under sub. (11),  to provide the person with the fol-
lowing:

(a)  The person’s original birth certificate.
(b)  Any available information regarding the identity and loca-

tion of his or her birth parents.
(4) Before acting on the request, the department, or agency

contracted with under sub. (11), shall require the requester to pro-
vide adequate identification.

(5) The department, or agency contracted with under sub.
(11), shall disclose the requested information in either of the fol-
lowing circumstances:

(a)  The department, or agency contracted with under sub. (11),
has on file unrevoked affidavits filed under sub. (2) from both
birth parents.

(b)  One of the birth parents was unknown at the time of the pro-
ceeding for termination of parental rights or consent adoption and
the known birth parent has filed an unrevoked affidavit under sub.
(2).

(6) (a)  If the department, or agency contracted with under sub.
(11), does not have on file an affidavit from each known birth par-
ent, it shall, within 3 months after the date of the original request,
undertake a diligent search for each birth parent who has not filed
an affidavit.  The search shall be completed within 6 months after
the date of the request, unless the search falls within one of the ex-
ceptions established by the department by rule.  If any information
has been provided under sub. (5), the department or agency is not
required to conduct a search.

(c)  Employees of the department and any agency conducting
a search under this subsection may not inform any person other
than the birth parents of the purpose of the search.

(d)  The department, or agency contracted with under sub. (11),
shall charge the requester a reasonable fee for the cost of the
search.  When the department or agency determines that the fee
will  exceed $100 for either birth parent, it shall notify the request-
er.  No fee in excess of $100 per birth parent may be charged unless
the requester, after receiving notification under this paragraph,
has given consent to proceed with the search.

(7) (a)  The department or agency conducting the search shall,
upon locating a birth parent, make at least one verbal contact and
notify him or her of the following:

1.  The nature of the information requested.
2.  The date of the request.
3.  The fact that the birth parent has the right to file with the

department the affidavit under sub. (2).
(b)  Within 3 working days after contacting a birth parent, the

department, or agency contracted with under sub. (11), shall send
the birth parent a written copy of the information specified under
par. (a) and a blank copy of the affidavit.

(c)  If the birth parent files the affidavit, the department, or
agency contracted with under sub. (11), shall disclose the re-
quested information if permitted under sub. (5).

(d)  If the department or an agency has contacted a birth parent
under this subsection, and the birth parent does not file the affida-
vit, the department may not disclose the requested information.

(e)  If, after a search under this subsection, a known birth parent
cannot be located, the department, or agency contracted with un-
der sub. (11), may disclose the requested information if the other
birth parent has filed an unrevoked affidavit under sub. (2).

(f)  The department or agency conducting a search under this
subsection may not contact a birth parent again on behalf of the
same requester until at least 12 months after the date of the pre-
vious contact.  Further contacts with a birth parent under this sub-
section on behalf of the same requester may be made only if 5
years have elapsed since the date of the last contact.

(8) (a)  If a birth parent is known to be dead and has not filed
an unrevoked affidavit under sub. (2), the department, or agency
contracted with under sub. (11), shall so inform the requester.  The
department or agency may not provide the requester with his or
her original birth certificate or with the identity of that parent, but
shall provide the requester with any available information it has
on file regarding the identity and location of the other birth parent
if  both of the following conditions exist:

1.  The other birth parent has filed an unrevoked affidavit un-
der sub. (2).

2.  One year has elapsed since the death of the deceased birth
parent.

(b)  If a birth parent is known to be dead, the department, or
agency contracted with under sub. (11), in addition to the informa-
tion provided under par. (a), shall provide the requester with any
nonidentifying social history information about the deceased par-
ent on file with the department or agency.

(8m) If  the department, or agency contracted with under sub.
(11), may not disclose the information requested under this sec-
tion, it shall provide the requester with any nonidentifying social
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history information about either of the birth parents that it has on
file.

(9) The requester may petition the circuit court to order the de-
partment or agency designated by the department to disclose any
information that may not be disclosed under this section.  The
court shall grant the petition for good cause shown.

(10) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions.  In any proceeding,
civil  or criminal, the good faith of any person participating in the
requirements of this section shall be presumed.

(11) The department shall promulgate rules to implement this
section and may contract with an agency to administer this sec-
tion.

History:   1981 c. 359, 391; 1983 a. 471; 1985 a. 176; 1985 a. 332 s. 251 (1); 1989
a. 31; 1995 a. 27.

Cross Reference:  See also ch. HFS 53, Wis. adm. code.

48.434 Release of identifying information by an  agen-
cy when authorization is granted.   (1) DEFINITIONS.  In this
section:

(a)  “Adoptive parent” means a person who has adopted a child
in this state or who has adopted in another state a child who was
placed for adoption with that person in this state.

(b)  “Birth parent” has the meaning given under s. 48.432 (1)
(am).

(2) Any birth parent of a child may file with the agency that
placed the child for adoption under s. 48.833 or that was appointed
the guardian of the child under s. 48.837 (6) (d) a written authori-
zation for the agency to release any available information about
the birth parent’s identity and location to one or both adoptive par-
ents of the child.

(3) Any adoptive parent of a child may file with the agency
that placed the child for adoption under s. 48.833 or that was ap-
pointed the guardian of the child under s. 48.837 (6) (d) a written
authorization for the agency to release any available information
about the adoptive parent’s identity and location to one or both
birth parents of the child.

(4) A written authorization filed under sub. (2) or (3) may be
revoked at any time by notifying the agency in writing.

(5) Upon the request of an adoptive parent of a child, the agen-
cy receiving the request shall provide to the adoptive parent any
available information about the identity and location of a birth
parent of the child if the agency has on file an unrevoked written
authorization filed by that birth parent under sub. (2) authorizing
the release of that information to the adoptive parent.

(6) Upon the request of a birth parent of a child, the agency re-
ceiving the request shall provide to the birth parent any available
information about the identity and location of an adoptive parent
of the child if the agency has on file an unrevoked written authori-
zation filed by that adoptive parent under sub. (3) authorizing the
release of that information to the birth parent.

(7) This section does not apply if the adopted child is 21 years
of age or over.

(8) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions.  In any proceeding,
civil  or criminal, the good faith of any person participating in the
requirements of this section shall be presumed.

(9) An agency may assess a reasonable fee for responding to
a request for information or a request to file a written authorization
under this section.

(10) No agency may contact any person for the purpose of de-
termining whether the person wishes to authorize the agency to re-
lease information under this section.  An agency may contact the
birth parent or adoptive parent of a child who was adopted before
April  29, 1998, one time, by mail, to inform them of the procedure

by which identifying information may be released under this sec-
tion.

(11) A written authorization filed with an agency under this
section shall be notarized.

History:   1997 a. 104.
NOTE:   1997 Wis. Act 104, which affected this section, contains explanatory

notes.

48.435 Custody  of children.   The mother of a nonmarital
child has legal custody of the child unless the court grants legal
custody to another person or transfers legal custody to an agency.

History:   1979 c. 330; 1983 a. 447.

SUBCHAPTER IX

JURISDICTION OVER PERSON 17 OR OLDER

48.44 Jurisdiction  over persons  17 or older .  (1) The
court has jurisdiction over persons 17 years of age or older as pro-
vided under ss. 48.133, 48.355 (4) and 48.45 and as otherwise spe-
cifically provided in this chapter.

(2) The court has jurisdiction over a person subject to an order
under s. 48.366 for all matters relating to that order.

History:   1971 c. 213 s. 5; 1975 c. 39; 1977 c. 354; 1987 a. 27; 1989 a. 121; 1995
a. 27; 1997 a. 35, 292.

48.45 Orders  applicable to adults.   (1)  (a)  If in the hear-
ing of a case of a child alleged to be in a condition described in s.
48.13 it appears that any person 17 years of age or older has been
guilty of contributing to, encouraging, or tending to cause by any
act or omission, such condition of the child, the judge may make
orders with respect to the conduct of such person in his or her rela-
tionship to the child, including orders determining the ability of
the person to provide for the maintenance or care of the child and
directing when, how and where funds for the maintenance or care
shall be paid.

(am)  If in the hearing of a case of an unborn child and the un-
born child’s expectant mother alleged to be in a condition de-
scribed in s. 48.133 it appears that any person 17 years of age or
over has been guilty of contributing to, encouraging, or tending to
cause by any act or omission, such condition of the unborn child
and expectant mother, the judge may make orders with respect to
the conduct of such person in his or her relationship to the unborn
child and expectant mother.

(b)  An act or failure to act contributes to a condition of a child
as described in s. 48.13 or an unborn child and the unborn child’s
expectant mother as described in s. 48.133, although the child is
not actually adjudicated to come within the provisions of s. 48.13
or the unborn child and expectant mother are not actually adjudi-
cated to come within the provisions of s. 48.133, if the natural and
probable consequences of that act or failure to act would be to
cause the child to come within the provisions of s. 48.13 or the un-
born child and expectant mother to come within the provisions of
s. 48.133.

(1m) (a)  In a proceeding in which a child has been found to
be in need of protection or services under s. 48.13, the judge may
order the child’s parent, guardian or legal custodian to comply
with any conditions determined by the judge to be necessary for
the child’s welfare.  An order under this paragraph may include an
order to participate in mental health treatment, anger manage-
ment, individual or family counseling or parent training and
education and to make a reasonable contribution, based on ability
to pay, toward the cost of those services.

(b)  A judge may not order inpatient treatment under par. (a) for
a child’s parent, guardian or legal custodian.  All inpatient treat-
ment commitments or admissions must be conducted in accord-
ance with ch. 51.

(1r) In a proceeding in which an unborn child has been found
to be in need of protection or services under s. 48.133, the judge
may impose on the expectant mother any disposition permitted
under s. 48.347 (1) to (6).
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(2) No order under sub. (1) (a) or (am) or (1m) (a) may be en-
tered until the person who is the subject of the contemplated order
is given an opportunity to be heard on the contemplated order.  The
court shall cause notice of the time, place and purpose of the hear-
ing to be served on the person personally at least 10 days before
the date of hearing.  The procedure in these cases shall, as far as
practicable, be the same as in other cases in the court.  At the hear-
ing the person may be represented by counsel and may produce
and cross−examine witnesses.  Any person who fails to comply
with any order issued by a court under sub. (1) (a) or (am) or (1m)
(a) may be proceeded against for contempt of court.  If the person’s
conduct involves a crime, the person may be proceeded against
under the criminal law.

(3) If  it appears at a court hearing that any person 17 years of
age or older has violated s. 948.40, the judge shall refer the record
to the district attorney for criminal proceedings as may be war-
ranted in the district attorney’s judgment.  This subsection does
not prevent prosecution of violations of s. 948.40 without the prior
reference by the judge to the district attorney, as in other criminal
cases.

History:   1977 c. 354, 449; 1987 a. 332 s. 64; 1989 a. 121; 1993 a. 118, 377; 1995
a. 27, 77; 1997 a. 35, 292.

Involuntary commitment was not authorized by this section.  Contempt In Interest
of J. S., 137 Wis. 2d 217, 404 N.W.2d 79 (Ct. App. 1987).

SUBCHAPTER X

REHEARING AND APPEAL

48.46 New evidence; relief from judgment terminating
parental  rights.   (1) Except as provided in subs. (1m), (2) and
(3), the child whose status is adjudicated by the court, the parent,
guardian or legal custodian of that child, the unborn child whose
status is adjudicated by the court or the expectant mother of that
unborn child may at any time within one year after the entering of
the court’s order petition the court for a rehearing on the ground
that new evidence has been discovered affecting the advisability
of the court’s original adjudication.  Upon a showing that such evi-
dence does exist, the court shall order a new hearing.

(1m) Except as provided in sub. (2), the parent, guardian or le-
gal custodian of the child or the child whose status is adjudicated
by the court in an order entered under s. 48.43 or an order adjudi-
cating paternity under subch. VIII  may, within the time permitted
under this subsection, petition the court for a rehearing on the
ground that new evidence has been discovered affecting the advis-
ability of the court’s adjudication.  Upon a showing that such evi-
dence does exist, the court shall order a new hearing.  A petition
under this subsection shall be filed within one year after the date
on which the order under s. 48.43 or order adjudicating paternity
under subch. VIII  is entered, unless within that one−year period
a court in this state or in another jurisdiction enters an order grant-
ing adoption of the child, in which case a petition under this sub-
section shall be filed before the date on which the order granting
adoption is entered or within 30 days after the date on which the
order under s. 48.43 or order adjudicating paternity under subch.
VIII  is entered, whichever is later.

(2) A parent who has consented to the termination of his or her
parental rights under s. 48.41 or who did not contest the petition
initiating the proceeding in which his or her parental rights were
terminated may move the court for relief from the judgment on
any of the grounds specified in s. 806.07 (1) (a), (b), (c), (d) or (f).
Any such motion shall be filed within 30 days after the entry of the
judgment or order terminating parental rights, unless the parent
files a timely notice of intent to pursue relief from the judgment
under s. 808.04 (7m), in which case the motion shall be filed with-
in the time permitted by s. 809.107 (5).  A motion under this sub-
section does not affect the finality or suspend the operation of the
judgment or order terminating parental rights.  Motions under this
subsection and appeals to the court of appeals shall be the exclu-

sive remedies for such a parent to obtain a new hearing in a ter-
mination of parental rights proceeding.

(3) An adoptive parent who has been granted adoption of a
child under s. 48.91 (3) may not petition the court for a rehearing
under sub. (1) or move the court under s. 806.07 for relief from the
order granting adoption.  A petition for termination of parental
rights under s. 48.42 and an appeal to the court of appeals shall be
the exclusive remedies for an adoptive parent who wishes to end
his or her parental relationship with his or her adopted child.

History:   1977 c. 449; 1979 c. 300; 1987 a. 383; Sup. Ct. Order, 146 Wis. 2d xxxiii
(1988); 1995 a. 275; 1997 a. 104, 114, 252, 292.

Judicial Council Note, 1988: Sub. (2) limits the remedies for relief from a judg-
ment or order terminating parental rights when the aggrieved party is a parent whose
rights were terminated by consent or who has failed to contest the petition.  The mo-
tion for relief from the judgment or order must be filed within 40 days after entry of
the judgment or order terminating parental rights, unless the appellate process is time-
ly initiated, in which case the motion must be filed within 60 days after service of the
transcript.  The court must grant a rehearing upon a prima facie showing of one or
more of the following grounds: mistake, inadvertence, surprise or excusable neglect;
newly discovered evidence justifying a new hearing under s. 805.15 (3); fraud, mis-
representation or other misconduct of an adverse party; the judgment or order is void;
the judgment or order is based upon a prior judgment which has been reversed or
otherwise vacated.  [Re Order effective Jan. 1, 1989]

Affidavits by the mother that she consented under duress and by her attorney as to
what he expected to prove were not sufficient to reopen the case.  Schroud v. Milwau-
kee County Department of Public Welfare, 53 Wis. 2d 650, 193 N.W.2d 671 (1972).

SUBCHAPTER XI

AUTHORITY

48.48 Authority  of department.   The department shall have
authority:

(1) To promote the enforcement of the laws relating to non-
marital children, children in need of protection or services includ-
ing developmentally disabled children and unborn children in
need of protection or services and to take the initiative in all mat-
ters involving the interests of those children and unborn children
when adequate provision for those interests is not made.  This duty
shall be discharged in cooperation with the courts, county depart-
ments, licensed child welfare agencies and with parents, expec-
tant mothers and other individuals interested in the welfare of chil-
dren and unborn children.

(2) To assist in extending and strengthening child welfare ser-
vices with appropriate federal agencies and in conformity with the
federal social security act and in cooperation with parents, other
individuals and other agencies so that all children needing such
services are reached.

(3) To accept guardianship of children when appointed by the
court, and to provide special treatment or care when directed by
the court.  A court may not direct the department to administer
psychotropic medications to children who receive special treat-
ment or care under this subsection.

(3m) To accept appointment by an American Indian tribal
court in this state as guardian of a child for the purpose of making
an adoptive placement for the child if all of the following condi-
tions exist:

(a)  The child does not have parents or a guardian or the parental
rights to the child have been terminated by a tribal court in accord-
ance with procedures that are substantially equivalent to the pro-
cedures specified in subch. VIII .

(b)  The tribal court has transferred the guardianship or legal
custody, or both, of the child to the department, if the child does
not have parents or a guardian.

(c)  The tribal court’s judgment for termination of parental
rights identifies the department as the agency that will receive
guardianship or legal custody, or both, of the child upon termina-
tion, if the parental rights to the child have been terminated.

(d)  The tribal court has signed a written contract that addresses
federal and state law and that provides that the tribal court will ac-
cept the return of the legal custody or the legal custody and guard-
ianship of the child if the department petitions the tribal court to
do so under s. 48.485.
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(8) To place children under its guardianship for adoption.
(8m) To enter into agreements with American Indian tribes in

this state to implement the Indian child welfare act, 25 USC 1911
to 1963.

(9) To license foster homes or treatment foster homes as pro-
vided in s. 48.66 (1) (a) for its own use or for the use of licensed
child welfare agencies or, if requested to do so, for the use of
county departments.

(9m) To license shelter care facilities as provided in s. 48.66
(1) (a).

(10) To license child welfare agencies and day care centers as
provided in s. 48.66 (1) (a).

(11) When notified of the birth or expected birth of a child who
is or is likely to be a nonmarital child, to see that the interests of
the child are safeguarded, that steps are taken to establish the
child’s paternity and that there is secured for the child, if possible,
the care, support and education the child would receive if he or she
were a marital child.

(12) (a)  To enter into an agreement to assist in the cost of care
of a child after legal adoption when the department has deter-
mined that such assistance is necessary to assure the child’s adop-
tion.  Agreements under this paragraph shall be made in accord-
ance with s. 48.975.  Payments shall be made from the
appropriation under s. 20.435 (3) (dd).

(b)  This subsection shall be administered by the department
according to criteria, standards and review procedures which it
shall establish.

(13) To promulgate rules for the payment of an allowance to
children in its institutions and a cash grant to a child being dis-
charged from its institutions.

(15) To license group homes as provided in s. 48.625.
(16) To establish and enforce standards for services provided

under ss. 48.345 and 48.347.
(16m) To employ under the unclassified service in an office

of the department that is located in a 1st class city a director of the
office of urban development who shall be appointed by the secre-
tary to serve at the pleasure of the secretary and who shall coordi-
nate the provision of child welfare services in a county having a
population of 500,000 or more with the implementation of the
Wisconsin works program under ss. 49.141 to 49.161 in a county
having a population of 500,000 or more.

(17) (a)  In a county having a population of 500,000 or more,
to administer child welfare services and to expend such amounts
as may be necessary out of any moneys which may be appropriat-
ed for child welfare services by the legislature, which may be do-
nated by individuals or private organizations or which may be
otherwise provided.  The department shall also have authority to
do all of the following:

1.  Investigate the conditions surrounding nonmarital chil-
dren, children in need of protection or services and unborn chil-
dren in need of protection or services within the county and to take
every reasonable action within its power to secure for them the full
benefit of all laws enacted for their benefit.  Unless provided by
another agency, the department shall offer social services to the
caretaker of any child, and to the expectant mother of any unborn
child, who is referred to the department under the conditions spec-
ified in this subdivision.  This duty shall be discharged in coopera-
tion with the court and with the public officers or boards legally
responsible for the administration and enforcement of these laws.

2.  Accept legal custody of children transferred to it by the
court under s. 48.355, to accept supervision over expectant moth-
ers of unborn children who are placed under its supervision under
s. 48.355, and to provide special treatment or care for children and
expectant mothers if ordered by the court and if providing special
treatment or care is not the responsibility of the county department
under s. 46.215, 51.42, or 51.437.  A court may not order the de-
partment to administer psychotropic medications to children and

expectant mothers who receive special treatment or care under
this subdivision.

3.  Provide appropriate protection and services for children
and the expectant mothers of unborn children in its care, including
providing services for those children and their families and for
those expectant mothers in their own homes, placing the children
in licensed foster homes, treatment foster homes or group homes
in this state or another state within a reasonable proximity to the
agency with legal custody or contracting for services for those
children by licensed child welfare agencies, except that the de-
partment may not purchase the educational component of private
day treatment programs unless the department, the school board
as defined in s. 115.001 (7) and the state superintendent of public
instruction all determine that an appropriate public education pro-
gram is not available.  Disputes between the department and the
school district shall be resolved by the state superintendent of pub-
lic instruction.

4.  Provide for the moral and religious training of children in
its care according to the religious belief of the child or of his or her
parents.

5.  Place children in a county children’s home in the county,
to accept guardianship of children when appointed by the court
and to place children under its guardianship for adoption.

6.  Provide services to the court under s. 48.06.
7.  Contract with any parent or guardian or other person for the

care and maintenance of any child.
8.  License foster homes or treatment foster homes in accord-

ance with s. 48.75.
9.  Use in the media a picture or description of a child in its

guardianship for the purpose of finding adoptive parents for that
child.

10.  Administer kinship care and long−term kinship care as
provided in s. 48.57 (3m), (3n) and (3p).

11.  Contract with the county department under s. 46.215,
51.42 or 51.437 or with a licensed child welfare agency to provide
any of the services that the department is authorized to provide un-
der this chapter.

(b)  In performing the functions specified in par. (a), the depart-
ment may avail itself of the cooperation of any individual or pri-
vate agency or organization interested in the social welfare of chil-
dren and unborn children in the county.

(c)  From the appropriations under s. 20.435 (3) (cx), (gx), (kw)
and (mx), the department may provide funding for the mainte-
nance of any child who meets all of the following criteria:

1.  Is 18 years of age or older.
2.  Is enrolled in and regularly attending a secondary educa-

tion classroom program leading to a high school diploma.
3.  Received funding under s. 20.435 (3) (cx) or 46.495 (1) (d)

immediately prior to his or her 18th birthday.
4.  Is living in a foster home, treatment foster home, group

home, or residential care center for children and youth.
(d)  The funding provided for the maintenance of a child under

par. (c) shall be in an amount equal to that which the child would
receive under s. 20.435 (3) (cx), (gx), (kw) and (mx) or 46.495 (1)
(d) if the child were 17 years of age.

History:   1973 c. 90, 333; 1977 c. 29; 1977 c. 83 s. 26; 1977 c. 354, 418, 447, 449;
1979 c. 34 ss. 833m, 834, 2102 (20) (a); 1979 c. 221, 300; 1983 a. 27 s. 2202 (20);
1983 a. 189 s. 329 (17); 1983 a. 447; 1985 a. 135, 176; 1985 a. 332 s. 251 (3); 1987
a. 339; 1989 a. 31, 107, 359; 1991 a. 316; 1993 a. 16, 375, 385, 446, 491; 1995 a. 27
ss. 2526 to 2534m, 9126 (19), 9145 (1); 1995 a. 77; 1997 a. 27, 35, 80, 105, 292; 1999
a. 9; 2001 a. 38, 59, 69.

Cross Reference:  See also ch. HFS 51, Wis. adm. code.
An allegation that the department failed to adopt rules or to exercise supervision

over a local social service agency and that those failures led to a deprivation of child
custody without due process stated a cause of action for deprivation of civil rights.
Roe v. Borup, 500 F. Supp. 127 (1980).

The state has ultimate foster care responsibility, and dismissal of a 42 USC 1983
action against the state for civil rights violations by a county agency was not appropri-
ate.  Jeanine B. by Blondin v. Thompson, 877 F. Supp. 1268 (1995).
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48.485 Transfer  of tribal children to department  for
adoption.   If the department accepts guardianship or legal custo-
dy or both from an American Indian tribal court under s. 48.48
(3m), the department shall seek a permanent adoptive placement
for the child.  If a permanent adoptive placement is not in progress
within 2 years after entry of the termination of parental rights or-
der by the tribal court, the department may petition the tribal court
to transfer legal custody or guardianship of the child back to the
tribe.

History:   1989 a. 31.

48.52 Facilities  for care of children and adult  expec -
tant  mothers in care of department.   (1) FACILITIES MAIN -
TAINED OR USED FOR CHILDREN.  The department may maintain or
use the following facilities for children in its care:

(a)  Receiving homes to be used for the temporary care of chil-
dren;

(b)  Foster homes or treatment foster homes;
(c)  Group homes; and
(f)  Other facilities deemed by the department to be appropriate

for the child, except that no state funds may be used for the mainte-
nance of a child in the home of a parent or relative eligible for aid
under s. 49.19 if such funds would reduce federal funds to this
state.

(1m) FACILITIES MAINTAINED  OR USED FOR ADULT EXPECTANT
MOTHERS.  The department may maintain or use the following fa-
cilities for adult expectant mothers in its care:

(a)  Community−based residential facilities, as defined in s.
50.01 (1g).

(b)  Inpatient facilities, as defined in s. 51.01 (10).
(c)  Other facilities determined by the department to be appro-

priate for the adult expectant mother.
(2) USE OF OTHER FACILITIES.  (a)  In addition to the facilities

and services described in sub. (1), the department may use other
facilities and services under its jurisdiction.  The department may
also contract for and pay for the use of other public facilities or pri-
vate facilities for the care and treatment of children and the expec-
tant mothers of unborn children in its care.  Placements in institu-
tions for the mentally ill or developmentally disabled shall be
made in accordance with ss. 48.14 (5), 48.347 (6) and 48.63 and
ch. 51.

(b)  Public facilities are required to accept and care for persons
placed with them by the department in the same manner as they
would be required to do had the legal custody of these persons
been transferred by a court of competent jurisdiction.  Nothing in
this subsection shall be construed to require any public facility to
serve the department inconsistently with its functions or with the
laws and regulations governing their activities; or to give the de-
partment authority to use any private facility without its consent.

(c)  The department shall have the right to inspect all facilities
it is using and to examine and consult with persons whom the de-
partment has placed in that facility.

(4) COEDUCATIONAL PROGRAMS AND INSTITUTIONS.  The de-
partment may institute and maintain coeducational programs and
institutions under this chapter.

History:   1971 c. 213 s. 5; 1971 c. 215; 1973 c. 90; 1975 c. 39, 430; 1977 c. 354;
1979 c. 89; 1987 a. 332 s. 64; 1989 a. 31, 107; 1993 a. 385, 446; 1995 a. 27 ss. 2541
to 2541r, 9126 (19); 1995 a. 77; 1997 a. 292.

A detention home is not one of the “other facilities” under sub. (1).  State ex rel.
Harris v. Larson, 64 Wis. 2d 521, 219 N.W.2d 335 (1974).

Foster homes owned, operated, or contracted for by the department or a county de-
partment are immune from local zoning ordinances.  Foster homes owned, operated,
or contracted for by licensed child welfare agencies are not immune.  All family oper-
ated foster homes are subject to local zoning.  Municipal foster home licensing ordi-
nances are unenforceable.  63 Atty. Gen. 34.

Foster homes leased by the department pursuant to sub. (2) are immune from local
zoning to the extent that the zoning conflicts with the department’s possessory use of
property under ch. 48, subject to s. 13.48 (13).  The lessor remains responsible for
property tax.  65 Atty. Gen. 93.

48.547 Alcohol  and other drug abuse program.
(1) LEGISLATIVE FINDINGS AND PURPOSE.  The legislature finds that

the use and abuse of alcohol and other drugs by children and the
expectant mothers of unborn children is a state responsibility of
statewide dimension.  The legislature recognizes that there is a
lack of adequate procedures to screen, assess and treat children
and the expectant mothers of unborn children for alcohol and oth-
er drug abuse.  To reduce the incidence of alcohol and other drug
abuse by children and the expectant mothers of unborn children,
the legislature deems it necessary to experiment with solutions to
the problems of the use and abuse of alcohol and other drugs by
children and the expectant mothers of unborn children by estab-
lishing a juvenile and expectant mother alcohol and other drug
abuse program in a limited number of counties.  The purpose of
the program is to develop intake and court procedures that screen,
assess and give new dispositional alternatives for children and ex-
pectant mothers with needs and problems related to the use of al-
cohol beverages, controlled substances or controlled substance
analogs who come within the jurisdiction of a court assigned to ex-
ercise jurisdiction under this chapter and ch. 938 in the counties
selected by the department.

(2) DEPARTMENT RESPONSIBILITIES.  Within the availability of
funding under s. 20.435 (7) (mb) that is available for the program,
the department shall select counties to participate in the program.
Unless a county department of human services has been estab-
lished under s. 46.23 in the county that is seeking to implement a
program, the application submitted to the department shall be a
joint application by the county department that provides social
services and the county department established under s. 51.42 or
51.437.  The department shall select counties in accordance with
the request for proposal procedures established by the department.
The department shall give a preference to county applications that
include a plan for case management.

(3) MULTIDISCIPLINARY  SCREEN.  The department shall provide
a multidisciplinary screen for the program.  The screen shall be
used by an intake worker to determine whether or not a child or
an expectant mother of an unborn child is in need of an alcohol or
other drug abuse assessment.  The screen shall also include indica-
tors that screen children and expectant mothers for:

(a)  Family dysfunction.
(b)  School, truancy or work problems.
(c)  Mental health problems.
(d)  Delinquent or criminal behavior patterns.
(4) ASSESSMENT CRITERIA.  The department shall provide uni-

form alcohol and other drug abuse assessment criteria to be used
in the pilot program under ss. 48.245 (2) (a) 3. and 48.295 (1).  An
approved treatment facility that assesses a person under s. 48.245
(2) (a) 3. or 48.295 (1) may not also provide the person with treat-
ment unless the department permits the approved treatment facili-
ty to do both in accordance with the criteria established by rule by
the department.

History:   1987 a. 339; 1989 a. 31; 1993 a. 213; 1995 a. 77, 448; 1997 a. 292.

48.548 Multidisciplinary  screen and assessment crite -
ria.   The department shall make the multidisciplinary screen de-
veloped under s. 48.547 (3) and the assessment criteria developed
under s. 48.547 (4) available to all counties.

History:   1987 a. 339.

48.55 State adoption information exchange and state
adoption  center .  (1) The department shall establish a state
adoption information exchange for the purpose of finding adop-
tive homes for children with special needs who do not have perma-
nent homes and a state adoption center for the purposes of increas-
ing public knowledge of adoption and promoting to adolescents
and pregnant women the availability of adoption services.  From
the appropriation under s. 20.435 (3) (dg), the department may
provide not more than $163,700 in fiscal year 2001−02 and not
more than $171,300 in each fiscal year thereafter as grants to indi-
viduals and private agencies to provide adoption information ex-
change services and to operate the state adoption center.
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(2) The department shall promulgate rules governing the
adoption information exchange and rules specifying the functions
of the state adoption center.  The rules specifying the functions of
the state adoption center shall include all of the following:

(a)  Training persons who provide counseling to adolescents in-
cluding school counselors, county or department employees pro-
viding child welfare services under s. 48.56 or 48.561 and em-
ployees of a clinic providing family planning services, as defined
in s. 253.07 (1) (b).

(b)  Seeking persons to undergo training.
(c)  Operating a toll−free telephone number to provide infor-

mation and referral services.
(d)  Distributing pamphlets which provide information on the

availability of adoption services.
(e)  Promoting adoption through the communications media.

History:   1983 a. 27; 1995 a. 266; 1997 a. 35; 1999 a. 9 ss. 1135 to 1139; 2001 a.
16.

Cross Reference:  See also chs. HFS 42, 50, and 51, Wis. adm. code.

SUBCHAPTER XII

CHILD WELFARE SERVICES

48.56 Child  welfare services in counties having  popu -
lations  of less than 500,000.   (1) Each county having a popu-
lation of less than 500,000 shall provide child welfare services
through its county department.

(2) Each county department shall employ personnel who de-
vote all or part of their time to child welfare services.  Whenever
possible, these personnel shall be social workers certified under
ch. 457.

(3) This section shall not apply to those counties which had
child welfare services administered by the staff of the juvenile
court prior to January 1, 1955.

History:   1975 c. 307; 1977 c. 271; 1985 a. 176; 1991 a. 160; 1997 a. 27.

48.561 Child  welfare services in a  county having a
population  of 500,000 or more.   (1) The department shall
provide child welfare services in a county having a population of
500,000 or more.

(2) The department shall employ personnel in a county having
a population of 500,000 or more who devote all of their time di-
rectly or indirectly to child welfare services.  Whenever possible,
these personnel shall be social workers certified under ch. 457.

(3) (a)  A county having a population of 500,000 or more shall
contribute $58,893,500 in each state fiscal year for the provision
of child welfare services in that county by the department.  That
contribution shall be made as follows:

1.  Through a reduction of $37,209,200 from the amount dis-
tributed to that county under s. 46.40 (2) in each state fiscal year.

2.  Through a reduction of $1,583,000 from the amount dis-
tributed to that county under s. 46.40 (2m) (a) in each state fiscal
year.

3.  Through a deduction of $20,101,300 from any state pay-
ment due that county under s. 79.03, 79.04, 79.058, 79.06, or
79.08 as provided in par. (b).

(b)  The department of administration shall collect the amount
specified in par. (a) 3. from a county having a population of
500,000 or more by deducting all or part of that amount from any
state payment due that county under s. 79.03, 79.04, 79.058,
79.06, or 79.08.  The department of administration shall notify the
department of revenue, by September 15 of each year, of the
amount to be deducted from the state payments due under s. 79.03,
79.04, 79.058, 79.06, or 79.08.  The department of administration
shall credit all amounts collected under this paragraph to the ap-
propriation account under s. 20.435 (3) (kw) and shall notify the
county from which those amounts are collected of that collection.
The department may not expend any moneys from the appropria-
tion account under s. 20.435 (3) (cx) for providing services to chil-

dren and families under s. 48.48 (17) until the amounts in the ap-
propriation account under s. 20.435 (3) (kw) are exhausted.

History:   1997 a. 27, 237; 1999 a. 9; 2001 a. 16.

48.57 Powers  and duties of department and county de -
partments  providing child welfare services.   (1) Each
county department shall administer and expend such amounts as
may be necessary out of any moneys which may be appropriated
for child welfare purposes by the county board of supervisors or
by the legislature, which may be donated by individuals or private
organizations or which may be otherwise provided.  The depart-
ment shall have the authority specified in s. 48.48 (17).  A county
department shall have the authority:

(a)  To investigate the conditions surrounding nonmarital chil-
dren, children in need of protection or services, including devel-
opmentally disabled children, and unborn children in need of
protection or services within the county and to take every reason-
able action within its power to secure for them the full benefit of
all laws enacted for their benefit.  Unless provided by another
agency, the county department shall offer social services to the
caretaker of any child, and to the expectant mother of any unborn
child, who is referred to it under the conditions specified in this
paragraph.  This duty shall be discharged in cooperation with the
court and with the public officers or boards legally responsible for
the administration and enforcement of those laws.

(b)  To accept legal custody of children transferred to it by the
court under s. 48.355, to accept supervision over expectant moth-
ers of unborn children who are placed under its supervision under
s. 48.355 and to provide special treatment or care for children and
expectant mothers if ordered by the court.  A court may not order
a county department to administer psychotropic medications to
children and expectant mothers who receive special treatment or
care under this paragraph.

(c)  To provide appropriate protection and services for children
and the expectant mothers of unborn children in its care, including
providing services for those children and their families and for
those expectant mothers in their own homes, placing those chil-
dren in licensed foster homes, treatment foster homes or group
homes in this state or another state within a reasonable proximity
to the agency with legal custody or contracting for services for
those children by licensed child welfare agencies, except that the
county department may not purchase the educational component
of private day treatment programs unless the county department,
the school board as defined in s. 115.001 (7) and the state superin-
tendent of public instruction all determine that an appropriate pub-
lic education program is not available.  Disputes between the
county department and the school district shall be resolved by the
state superintendent of public instruction.

(d)  To provide for the moral and religious training of children
in its care according to the religious belief of the child or of his or
her parents.

(e)  If a county department in a county with a population of
500,000 or more and if contracted to do so by the department, to
place children in a county children’s home in the county under pol-
icies adopted by the county board of supervisors, to accept guard-
ianship of children when appointed by the court and to place chil-
dren under its guardianship for adoption.

(f)  To provide services to the court under s. 48.06.
(g)  Upon request of the department of health and family ser-

vices or the department of corrections, to provide service for any
child or expectant mother of an unborn child in the care of those
departments.

(h)  To contract with any parent or guardian or other person for
the care and maintenance of any child.

(hm)  If a county department in a county with a population of
less than 500,000, to accept guardianship, when appointed by the
court, of a child whom the county department has placed in a foster
home or treatment foster home under a court order or voluntary
agreement under s. 48.63 and to place that child under its guard-
ianship for adoption by the foster parent or treatment foster parent.
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(i)  To license foster homes or treatment foster homes in accord-
ance with s. 48.75.

(j)  To use in the media a picture or description of a child in its
guardianship for the purpose of finding adoptive parents for that
child.

(2) In performing the functions specified in sub. (1) the county
department may avail itself of the cooperation of any individual
or private agency or organization interested in the social welfare
of children and unborn children in the county.

(3) (a)  From the reimbursement received under s. 46.495 (1)
(d), counties may provide funding for the maintenance of any
child who:

1.  Is 18 years of age or older;
2.  Is enrolled in and regularly attending a secondary educa-

tion classroom program leading to a high school diploma;
3.  Received funding under s. 46.495 (1) (d) immediately prior

to his or her 18th birthday; and
4.  Is living in a foster home, treatment foster home, group

home, or residential care center for children and youth.
(b)  The funding provided for the maintenance of a child under

par. (a) shall be in an amount equal to that which the child would
receive under s. 46.495 (1) (d) if the child were 17 years of age.

(3m) (a)  In this subsection:
1.  “Child” means a person under 18 years of age or a person

18 years of age or over, but under 19 years of age, who is a full−
time student in good academic standing at a secondary school or
its vocational or technical equivalent and who is reasonably ex-
pected to complete his or her program of study and be granted a
high school or high school equivalency diploma.

2.  “Kinship care relative” means a stepparent, brother, sister,
stepbrother, stepsister, first cousin, nephew, niece, aunt, uncle or
any person of a preceding generation as denoted by the prefix of
grand, great or great−great, whether by blood, marriage or legal
adoption, or the spouse of any person named in this paragraph,
even if the marriage is terminated by death or divorce.

(am)  From the appropriation under s. 20.435 (3) (kc), the de-
partment shall reimburse counties having populations of less than
500,000 for payments made under this subsection and shall make
payments under this subsection in a county having a population
of 500,000 or more.  A county department and, in a county having
a population of 500,000 or more, the department shall make pay-
ments in the amount of $215 per month to a kinship care relative
who is providing care and maintenance for a child if all of the fol-
lowing conditions are met:

1.  The kinship care relative applies to the county department
or department for payments under this subsection and the county
department or department determines that there is a need for the
child to be placed with the kinship care relative and that the place-
ment with the kinship care relative is in the best interests of the
child.

2.  The county department or department determines that the
child meets one or more of the criteria specified in s. 48.13 or
938.13, that the child would be at risk of meeting one or more of
those criteria if the child were to remain in his or her home or, if
the child is 18 years of age or over, that the child would meet or
be at risk of meeting one or more of those criteria as specified in
this subdivision if the child were under 18 years of age.

4.  The county department or department conducts a back-
ground investigation under sub. (3p) of the kinship care relative,
any employee and prospective employee of the kinship care rela-
tive who has or would have regular contact with the child for
whom the payments would be made and any other adult resident
of the kinship care relative’s home to determine if the kinship care
relative, employee, prospective employee or adult resident has
any arrests or convictions that could adversely affect the child or
the kinship care relative’s ability to care for the child.

4m.  Subject to sub. (3p) (fm) 1. and 2., the kinship care rela-
tive states that he or she does not have any arrests or convictions
that could adversely affect the child or the kinship care relative’s
ability to care for the child and that no adult resident, as defined
in sub. (3p) (a), and no employee or prospective employee of the
kinship care relative who would have regular contact with the
child has any arrests or convictions that could adversely affect the
child or the kinship care relative’s ability to care for the child.

5.  The kinship care relative cooperates with the county de-
partment or department in the application process, including ap-
plying for other forms of assistance for which the child may be eli-
gible.

5m.  The kinship care relative is not receiving payments under
sub. (3n) with respect to the child.

6.  The child for whom the kinship care relative is providing
care and maintenance is not receiving supplemental security in-
come under 42 USC 1381 to 1383c or state supplemental pay-
ments under s. 49.77.

(ar)  The department shall promulgate rules to provide assess-
ment criteria for determining whether a kinship care relative who
is providing care and maintenance for a child is eligible to receive
payments under par. (am).  The rules shall also provide that any
criteria established under the rules shall first apply to applications
for payments under par. (am) received, and to reviews under par.
(d) conducted, on the effective date of those rules.

(b)  1.  The county department or, in a county having a popula-
tion of 500,000 or more, the department shall refer to the attorney
responsible for support enforcement under s. 59.53 (6) (a) the
name of the parent or parents of a child for whom a payment is
made under par. (am).

2.  When any kinship care relative of a child applies for or re-
ceives payments under this subsection, any right of the child or the
child’s parent to support or maintenance from any other person,
including any right to unpaid amounts accrued at the time of ap-
plication and any right to amounts accruing during the time that
payments are made under this subsection, is assigned to the state.
If  a child who is the beneficiary of a payment under this subsection
is also the beneficiary of support under a judgment or order that
includes support for one or more children who are not the benefi-
ciaries of payments under this subsection, any support payment
made under the judgment or order is assigned to the state in the
amount that is the proportionate share of the child who is the bene-
ficiary of the payment made under this subsection, except as
otherwise ordered by the court on the motion of a party.

(c)  The county department or, in a county having a population
of 500,000 or more, the department shall require the parent or par-
ents of a child for whom a payment is made under par. (am) to initi-
ate or continue health care insurance coverage for the child.

(cm)  A kinship care relative who receives a payment under par.
(am) for providing care and maintenance for a child is not eligible
to receive a payment under sub. (3n) or s. 48.62 (4) for that child.

(d)  A county department or, in a county having a population
of 500,000 or more, the department shall review a placement of
a child for which the county department or department makes pay-
ments under par. (am) not less than every 12 months after the
county department or department begins making those payments
to determine whether the conditions specified in par. (am) con-
tinue to exist.  If those conditions do not continue to exist, the
county department or department shall discontinue making those
payments.

(e)  The department shall determine whether the child is eligi-
ble for medicalassistance under ss. 49.43 to 49.47.

(f)  Any person whose application for payments under par. (am)
is not acted on promptly or is denied on the grounds that a condi-
tion specified in par. (am) 1., 2., 5. or 6. has not been met and any
person whose payments under par. (am) are discontinued under
par. (d) may petition the department under par. (g) for a review of
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that action or failure to act.  Review is unavailable if the action or
failure to act arose more than 45 days before submission of the
petition for review.

(g)  1.  Upon receipt of a timely petition under par. (f) the de-
partment shall give the applicant or recipient reasonable notice
and an opportunity for a fair hearing.  The department may make
such additional investigation as it considers necessary.  Notice of
the hearing shall be given to the applicant or recipient and to the
county department or subunit of the department whose action or
failure to act is the subject of the petition.  That county department
or subunit of the department may be represented at the hearing.
The department shall render its decision as soon as possible after
the hearing and shall send a certified copy of its decision to the ap-
plicant or recipient and to the county department or subunit of the
department whose action or failure to act is the subject of the peti-
tion.  The decision of the department shall have the same effect as
an order of the county department or subunit of the department
whose action or failure to act is the subject of the petition.  The de-
cision shall be final, but may be revoked or modified as altered
conditions may require.  The department shall deny a petition for
review or shall refuse to grant relief if any of the following applies:

a.  The petitioner withdraws the petition in writing.
b.  The sole issue in the petition concerns an automatic pay-

ment adjustment or change that affects an entire class of recipients
and is the result of a change in state law.

c.  The petitioner abandons the petition.  Abandonment occurs
if  the petitioner fails to appear in person or by a representative at
a scheduled hearing without good cause, as determined by the de-
partment.

2.  If a recipient requests a hearing within 10 days after the date
of notice that his or her payments under par. (am) are being discon-
tinued, those payments may not be discontinued until a decision
is rendered after the hearing but payments made pending the hear-
ing decision may be recovered by the department if the contested
action or failure to act is upheld.  The department shall promptly
notify the county department of the county in which the recipient
resides or, if the recipient resides in a county having a population
of 500,000 or more, the subunit of the department administering
of the kinship care program in that county that the recipient has
requested a hearing.  Payments under par. (am) shall be discontin-
ued if any of the following applies:

a.  The recipient is contesting a state law or a change in state
law and not the determination of the payment made on the recipi-
ent’s behalf.

b.  The recipient is notified of a change in his or her payments
under par. (am) while the hearing decision is pending but the re-
cipient fails to request a hearing on the change.

3.  The recipient shall be promptly informed in writing if his
or her payments under par. (am) are to be discontinued pending the
hearing decision.

(3n) (a)  In this subsection:
1.  “Child” means a person under 18 years of age or a person

18 years of age or over, but under 19 years of age, who is a full−
time student in good academic standing at a secondary school or
its vocational or technical equivalent and who is reasonably ex-
pected to complete his or her program of study and be granted a
high school or high school equivalency diploma.

2.  “Long−term kinship care relative” means a stepparent,
brother, sister, stepbrother, stepsister, first cousin, nephew, niece,
aunt, uncle or any person of a preceding generation as denoted by
the prefix of grand, great or great−great, whether by blood, mar-
riage or legal adoption, or the spouse of any person named in this
paragraph, even if the marriage is terminated by death or divorce.

(am)  From the appropriation under s. 20.435 (3) (kc), the de-
partment shall reimburse counties having populations of less than
500,000 for payments made under this subsection and shall make
payments under this subsection in a county having a population
of 500,000 or more.  A county department and, in a county having
a population of 500,000 or more, the department shall make

monthly payments for each child in the amount specified in sub.
(3m) (am) (intro.) to a long−term kinship care relative who is pro-
viding care and maintenance for that child if all of the following
conditions are met:

1.  The long−term kinship care relative applies to the county
department or department for payments under this subsection and
provides proof that he or she has been appointed as the guardian
of the child under s. 48.977 (2).

2.  The county department or department inspects the long−
term kinship care relative’s home, interviews the long−term kin-
ship care relative and determines that long−term placement with
the long−term kinship care relative is in the best interests of the
child.

4.  The county department or department conducts a back-
ground investigation under sub. (3p) of the long−term kinship care
relative, the employees and prospective employees of the long−
term kinship care relative who have or would have regular contact
with the child for whom the payments would be made and any oth-
er adult resident, as defined in sub. (3p) (a), of the long−term kin-
ship care relative’s home to determine if the long−term kinship
care relative, employee, prospective employee or adult resident
has any arrests or convictions that are likely to adversely affect the
child or the long−term kinship care relative’s ability to care for the
child.

4m.  Subject to sub. (3p) (fm) 1m. and 2m., the long−term kin-
ship care relative states that he or she does not have any arrests or
convictions that could adversely affect the child or the long−term
kinship care relative’s ability to care for the child and that, to the
best of the long−term kinship care relative’s knowledge, no adult
resident, as defined in sub. (3p) (a), and no employee or prospec-
tive employee of the long−term kinship care relative who would
have regular contact with the child has any arrests or convictions
that could adversely affect the child or the long−term kinship care
relative’s ability to care for the child.

5.  The long−term kinship care relative cooperates with the
county department or department in the application process, in-
cluding applying for other forms of assistance for which the child
may be eligible.

5m.  The long−term kinship care relative is not receiving pay-
ments under sub. (3m) with respect to the child.

5r.  The child for whom the long−term kinship care relative is
providing care and maintenance is not receiving supplemental se-
curity income under 42 USC 1381 to 1383c or state supplemental
payments under s. 49.77.

6.  The long−term kinship care relative and the county depart-
ment or department enter into a written agreement under which
the long−term kinship care relative agrees to provide care and
maintenance for the child and the county department or depart-
ment agrees, subject to sub. (3p) (hm), to make monthly payments
to the long−term kinship care relative at the rate specified in sub.
(3m) (am) (intro.) until the earliest of the following:

a.  The date on which the child attains the age of 18 years or,
if  on that date the child is a full−time student in good academic
standing at a secondary school or its vocational or technical equiv-
alent and is reasonably expected to complete his or her program
of study and be granted a high school or high school equivalency
diploma, the date on which the child is granted a high school or
high school equivalency diploma or the date on which the child
attains the age of 19 years, whichever occurs first.

b.  The date on which the child dies.
c.  The date on which the child is placed outside the long−term

kinship care relative’s home under a court order or under a volun-
tary agreement under s. 48.63 (1) or (5) (b).

d.  The date on which the child ceases to reside with the long−
term kinship care relative.

e.  The date on which the long−term kinship care’s guardian-
ship under s. 48.977 terminates.

f.  The date on which the child moves out of the state.
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(ar)  Subject to sub. (3p) (fm) 1m. and (hm), a county depart-
ment or, in a county having a population of 500,000 or more, the
department shall enter into an agreement under par. (am) 6. if all
of the following conditions are met:

1.  All of the conditions in par. (am) 1. to 5r. are met.
2.  The applicant has expressed a willingness to enter into the

agreement.
(b)  1.  The county department or, in a county having a popula-

tion of 500,000 or more, the department shall refer to the attorney
responsible for support enforcement under s. 59.53 (6) (a) the
name of the parent or parents of a child for whom a payment is
made under par. (am).

2.  When any long−term kinship care relative of a child applies
for or receives payments under this subsection, any right of the
child or the child’s parent to support or maintenance from any oth-
er person, including any right to unpaid amounts accrued at the
time of application and any right to amounts accruing during the
time that payments are made under this subsection, is assigned to
the state.  If a child is the beneficiary of support under a judgment
or order that includes support for one or more children who are not
the beneficiaries of payments under this subsection, any support
payment made under the judgment or order is assigned to the state
in the amount that is the proportionate share of the child who is the
beneficiary of the payment made under this subsection, except as
otherwise ordered by the court on the motion of a party.

(c)  The county department or, in a county having a population
of 500,000 or more, the department shall require the parent or par-
ents of a child for whom a payment is made under par. (am) to initi-
ate or continue health care insurance coverage for the child.

(cm)  A long−term kinship care relative who receives a pay-
ment under par. (am) for providing care and maintenance for a
child is not eligible to receive a payment under sub. (3m) or s.
48.62 (4) for that child.

(d)  The county department or, in a county having a population
of 500,000 or more, the department shall, at least once every 12
months after the county department or department begins making
payments under this subsection, determine whether any of the
events specified in par. (am) 6. a. to f. have occurred.  If any such
events have occurred, the county department or department shall
discontinue making those payments.

(e)  The department shall determine whether the child is eligi-
ble for medical assistance under ss. 49.43 to 49.47.

(f)  Any person whose application for payments under par. (am)
is not acted on promptly or is denied on the grounds that a condi-
tion specified in par. (am) 1., 2., 5., 5m. or 5r. has not been met and
any person whose payments under par. (am) are discontinued un-
der par. (d) may petition the department under par. (g) for a review
of that action or failure to act.  Review is unavailable if the action
or failure to act arose more than 45 days before submission of the
petition for review.

(g)  1.  Upon receipt of a timely petition under par. (f) the de-
partment shall give the applicant or recipient reasonable notice
and an opportunity for a fair hearing.  The department may make
such additional investigation as it considers necessary.  Notice of
the hearing shall be given to the applicant or recipient and to the
county department or subunit of the department whose action or
failure to act is the subject of the petition.  That county department
or subunit of the department may be represented at the hearing.
The department shall render its decision as soon as possible after
the hearing and shall send a certified copy of its decision to the ap-
plicant or recipient and to the county department or subunit of the
department whose action or failure to act is the subject of the peti-
tion.  The decision of the department shall have the same effect as
an order of the county department or subunit of the department
whose action or failure to act is the subject of the petition.  The de-
cision shall be final, but may be revoked or modified as altered
conditions may require.  The department shall deny a petition for
review or shall refuse to grant relief if any of the following applies:

a.  The petitioner withdraws the petition in writing.

b.  The sole issue in the petition concerns an automatic pay-
ment adjustment or change that affects an entire class of recipients
and is the result of a change in state law.

c.  The petitioner abandons the petition.  Abandonment occurs
if  the petitioner fails to appear in person or by a representative at
a scheduled hearing without good cause, as determined by the de-
partment.

2.  If a recipient requests a hearing within 10 days after the date
of notice that his or her payments under par. (am) are being discon-
tinued, those payments may not be discontinued until a decision
is rendered after the hearing but payments made pending the hear-
ing decision may be recovered by the department if the contested
action or failure to act is upheld.  The department shall promptly
notify the county department of the county in which the recipient
resides or, if the recipient resides in a county having a population
of 500,000 or more, the subunit of the department administering
of the long−term kinship care program in that county that the re-
cipient has requested a hearing.  Payments under par. (am) shall
be discontinued if any of the following applies:

a.  The recipient is contesting a state law or a change in state
law and not the determination of the payment made on the recipi-
ent’s behalf.

b.  The recipient is notified of a change in his or her payments
under par. (am) while the hearing decision is pending but the re-
cipient fails to request a hearing on the change.

3.  The recipient shall be promptly informed in writing if his
or her payments under par. (am) are to be discontinued pending the
hearing decision.

(3p) (a)  In this subsection, “adult resident” means a person 18
years of age or over who lives at the home of a person who has ap-
plied for or is receiving payments under sub. (3m) or (3n) with the
intent of making that home his or her home or who lives for more
than 30 days cumulative in any 6−month period at the home of a
person who has applied for or is receiving payments under sub.
(3m) or (3n).

(b)  1.  After receipt of an application for payments under sub.
(3m) or (3n), the county department or, in a county having a popu-
lation of 500,000 or more, the department of health and family ser-
vices, with the assistance of the department of justice, shall con-
duct a background investigation of the applicant.

2.  The county department or, in a county having a population
of 500,000 or more, the department of health and family services,
with the assistance of the department of justice, may conduct a
background investigation of any person who is receiving pay-
ments under sub. (3m) at the time of review under sub. (3m) (d)
or at any other time that the county department or department of
health and family services considers to be appropriate.

3.  The county department or, in a county having a population
of 500,000 or more, the department of health and family services,
with the assistance of the department of justice, may conduct a
background investigation of any person who is receiving pay-
ments under sub. (3n) at any time that the county department or
department of health and family services considers to be appropri-
ate.

(c)  1.  After receipt of an application for payments under sub.
(3m) or (3n), the county department or, in a county having a popu-
lation of 500,000 or more, the department of health and family ser-
vices, with the assistance of the department of justice, shall, in
addition to the investigation under par. (b) 1., conduct a back-
ground investigation of all employees and prospective employees
of the applicant who have or would have regular contact with the
child for whom those payments are being made and of each adult
resident.

2.  The county department or, in a county having a population
of 500,000 or more, the department of health and family services,
with the assistance of the department of justice, may conduct a
background investigation of any of the employees or prospective
employees of any person who is receiving payments under sub.
(3m) who have or would have regular contact with the child for
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whom those payments are being made and of each adult resident
at the time of review under sub. (3m) (d) or at any other time that
the county department or department of health and family services
considers to be appropriate.

2m.  The county department or, in a county having a popula-
tion of 500,000 or more, the department of health and family ser-
vices, with the assistance of the department of justice, may con-
duct a background investigation of any of the employees or
prospective employees of any person who is receiving payments
under sub. (3n) who have or would have regular contact with the
child for whom payments are being made and of each adult resi-
dent at any time that the county department or department of
health and family services considers to be appropriate.

3.  Before a person who is receiving payments under sub. (3m)
or (3n) may employ any person in a position in which that person
would have regular contact with the child for whom those pay-
ments are being made or permit any person to be an adult resident,
the county department or, in a county having a population of
500,000 or more, the department of health and family services,
with the assistance of the department of justice, shall conduct a
background investigation of the prospective employee or pro-
spective adult resident unless that person has already been investi-
gated under subd. 1., 2. or 2m.

(d)  If the person being investigated under par. (b) or (c) is a
nonresident, or at any time within the 5 years preceding the date
of the application has been a nonresident, or if the county depart-
ment or, in a county having a population of 500,000 or more, the
department of health and family services determines that the per-
son’s employment, licensing or state court records provide a rea-
sonable basis for further investigation, the county department or
department of health and family services shall require the person
to be fingerprinted on 2 fingerprint cards, each bearing a complete
set of the person’s fingerprints.  The department of justice may
provide for the submission of the fingerprint cards to the federal
bureau of investigation for the purposes of verifying the identity
of the person fingerprinted and obtaining records of his or her
criminal arrest and conviction.

(e)  Upon request, a person being investigated under par. (b) or
(c) shall provide the county department or, in a county having a
population of 500,000 or more, the department of health and fami-
ly services with all of the following information:

1.  The person’s name.
2.  The person’s social security number.
3.  Other identifying information, including the person’s birth-

date, gender, race and any identifying physical characteristics.
4.  Information regarding the conviction record of the person

under the law of this state or any other state or under federal law.
This information shall be provided on a notarized background ver-
ification form that the department shall provide by rule.

(fm)  1.  The county department or, in a county having a popula-
tion of 500,000 or more, the department of health and family ser-
vices may provisionally approve the making of payments under
sub. (3m) based on the applicant’s statement under sub. (3m) (am)
4m.  The county department or department of health and family
services may not finally approve the making of payments under
sub. (3m) unless the county department or department of health
and family services receives information from the department of
justice indicating that the conviction record of the applicant under
the law of this state is satisfactory according to the criteria speci-
fied in par. (g) 1. to 3. or payment is approved under par. (h) 4.  The
county department or department of health and family services
may make payments under sub. (3m) conditioned on the receipt
of information from the federal bureau of investigation indicating
that the person’s conviction record under the law of any other state
or under federal law is satisfactory according to the criteria speci-
fied in par. (g) 1. to 3.

1m.  The county department or, in a county having a popula-
tion of 500,000 or more, the department of health and family ser-
vices may not enter into the agreement under sub. (3n) (am) 6. un-

less the county department or department of health and family
services receives information from the department of justice relat-
ing to the conviction record of the applicant under the law of this
state and that record indicates either that the applicant has not been
arrested or convicted or that the applicant has been arrested or con-
victed but the director of the county department or, in a county
having a population of 500,000 or more, the person designated by
the secretary of health and family services to review conviction re-
cords under this subdivision determines that the conviction record
is satisfactory because it does not include any arrest or conviction
that the director or person designated by the secretary determines
is likely to adversely affect the child or the long−term kinship care
relative’s ability to care for the child.  The county department or,
in a county having a population of 500,000 or more, the depart-
ment of health and family services may make payments under sub.
(3n) conditioned on the receipt of information from the federal bu-
reau of investigation indicating that the person’s conviction re-
cord under the law of any other state or under federal law is satis-
factory because the conviction record does not include any arrest
or conviction that the director of the county department or, in a
county having a population of 500,000 or more, the person desig-
nated by the secretary of health and family services to review con-
viction records under this subdivision determines is likely to ad-
versely affect the child or the long−term kinship care relative’s
ability to care for the child.

2.  A person receiving payments under sub. (3m) may provi-
sionally employ a person in a position in which that person would
have regular contact with the child for whom those payments are
being made or provisionally permit a person to be an adult resident
if  the person receiving those payments states to the county depart-
ment or, in a county having a population of 500,000 or more, the
department of health and family services that the employee or
adult resident does not have any arrests or convictions that could
adversely affect the child or the ability of the person receiving
payments to care for the child.  A person receiving payments un-
der sub. (3m) may not finally employ a person in a position in
which that person would have regular contact with the child for
whom those payments are being made or finally permit a person
to be an adult resident until the county department or, in a county
having a population of 500,000 or more, the department of health
and family services receives information from the department of
justice indicating that the person’s conviction record under the law
of this state is satisfactory according to the criteria specified in par.
(g) 1. to 3. and the county department or, in a county having a pop-
ulation of 500,000 or more, the department of health and family
services so advises the person receiving payments under sub. (3m)
or until a decision is made under par. (h) 4. to permit a person who
is receiving payments under sub. (3m) to employ a person in a
position in which that person would have regular contact with the
child for whom payments are being made or to permit a person to
be an adult resident and the county department or, in a county hav-
ing a population of 500,000 or more, the department of health and
family services so advises the person receiving payments under
sub. (3m).  A person receiving payments under sub. (3m) may fi-
nally employ a person in a position in which that person would
have regular contact with the child for whom those payments are
being made or finally permit a person to be an adult resident condi-
tioned on the receipt of information from the county department
or, in a county having a population of 500,000 or more, the depart-
ment of health and family services that the federal bureau of inves-
tigation indicates that the person’s conviction record under the law
of any other state or under federal law is satisfactory according to
the criteria specified in par. (g) 1. to 3.

2m.  A person receiving payments under sub. (3n) may provi-
sionally employ a person in a position in which that person would
have regular contact with the child for whom those payments are
being made or provisionally permit a person to be an adult resident
if  the person receiving those payments states to the county depart-
ment or, in a county having a population of 500,000 or more, the
department of health and family services that, to the best of his or
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her knowledge, the employee or adult resident does not have any
arrests or convictions that could adversely affect the child or the
ability of the person receiving payments to care for the child.  A
person receiving payment under sub. (3n) may not finally employ
a person in a position in which that person would have regular con-
tact with the child for whom those payments are being made or fi-
nally permit a person to be an adult resident until the county de-
partment or, in a county having a population of 500,000 or more,
the department of health and family services receives information
from the department of justice relating to the person’s conviction
record under the law of this state and that record indicates either
that the person has not been arrested or convicted or that the per-
son has been arrested or convicted but the director of the county
department or, in a county having a population of 500,000 or
more, the person designated by the secretary of health and family
services to review conviction records under this subdivision de-
termines that the conviction record is satisfactory because it does
not include any arrest or conviction that is likely to adversely af-
fect the child or the long−term kinship care relative’s ability to
care for the child and the county department or department of
health and family services so advises the person receiving pay-
ments under sub. (3n).  A person receiving payments under sub.
(3n) may finally employ a person in a position in which that person
would have regular contact with the child for whom those pay-
ments are being made or finally permit a person to be an adult resi-
dent conditioned on the receipt of information from the county de-
partment or, in a county having a population of 500,000 or more,
the department of health and family services that the federal bu-
reau of investigation indicates that the person’s conviction record
under the law of any other state or under federal law is satisfactory
because the conviction record does not include any arrest or con-
viction that the director of the county department or, in a county
having a population of 500,000 or more, the person designated by
the secretary of health and family services to review conviction re-
cords under this subdivision determines is likely to adversely af-
fect the child or the long−term kinship care relative’s ability to
care for the child.

(g)  Except as provided in par. (h), the county department or,
in a county having a population of 500,000 or more, the depart-
ment of health and family services may not make payments to a
person applying for payments under sub. (3m) and a person re-
ceiving payments under sub. (3m) may not employ a person in a
position in which that person would have regular contact with the
child for whom those payments are being made or permit a person
to be an adult resident if any of the following applies:

1.  The person has been convicted of a violation of ch. 961 that
is punishable as a felony or of a violation of the law of any other
state or federal law that would be a violation of ch. 961 that is pun-
ishable as a felony if committed in this state.

2.  The person has had imposed on him or her a penalty speci-
fied in s. 939.64, 1999 stats., or s. 939.641, 1999 stats., or s.
939.62, 939.621, 939.63 or 939.645 or has been convicted of a
violation of the law of any other state or federal law under circum-
stances under which the person would be subject to a penalty spec-
ified in any of those sections if convicted in this state.

NOTE:   Subd. 2. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

2.  The person has had imposed on him or her a penalty specified in s. 939.62,
939.621, 939.63, 939.64, 939.641 or 939.645 or has been convicted of a violation
of the law of any other state or federal law under circumstances under which the
person would be subject to a penalty specified in any of those sections if convicted
in this state.

3.  The person has been convicted of a violation of ch. 940, 944
or 948, other than a violation of s. 940.291, 940.34, 944.36,
948.45, 948.63 or 948.70, or of a violation of the law of any other
state or federal law that would be a violation of ch. 940, 944 or 948,
other than a violation of s. 940.291, 940.34, 944.36, 948.45,
948.63 or 948.70, if committed in this state, except that a county
department or, in a county having a population of 500,000 or
more, the department of health and family services may make pay-
ments to a person applying for payments under sub. (3m) and a

person receiving payments under sub. (3m) may employ in a posi-
tion in which the person would have regular contact with the child
for whom those payments are being made or permit to be an adult
resident a person who has been convicted of a violation of s.
944.30, 944.31 or 944.33 or of a violation of the law of any other
state or federal law that would be a violation of s. 944.30, 944.31
or 944.33 if committed in this state, if that violation occurred 20
years or more before the date of the investigation.

(h)  1.  A person who is denied payments under sub. (3m) for
a reason specified in par. (g) 1., 2. or 3. or a person who is prohib-
ited from employing a person in a position in which that person
would have regular contact with the child for whom payments un-
der sub. (3m) are being made from permitting a person to be an
adult resident for a reason specified in par. (g) 1., 2. or 3. may re-
quest that the denial of payments or the prohibition on employ-
ment or being an adult resident be reviewed.

2.  The request for review shall be filed with the director of the
county department or, in a county having a population of 500,000
or more, with the person designated by the secretary of health and
family services to receive requests for review filed under this sub-
division.  If the governing body of a federally recognized Ameri-
can Indian tribe or band has entered into an agreement under sub.
(3t) to administer the program under this subsection and sub.
(3m), the request for review shall be filed with the person desig-
nated by that governing body to receive requests for review filed
under this subdivision.

3.  The director of the county department, the person desig-
nated by the governing body of a federally recognized American
Indian tribe or band or, in a county having a population of 500,000
or more, the person designated by the secretary of health and fami-
ly services shall review the denial of payments or the prohibition
on employment or being an adult resident to determine if the con-
viction record on which the denial or prohibition is based includes
any arrests, convictions or penalties that are likely to adversely af-
fect the child or the ability of the kinship care relative to care for
the child.  In reviewing the denial or prohibition, the director of the
county department, the person designated by the governing body
of the federally recognized American Indian tribe or band or the
person designated by the secretary of health and family services
shall consider, but not be limited to, all of the following factors:

a.  The length of time between the date of the arrest, conviction
or of the imposition of the penalty and the date of the review.

b.  The nature of the violation or penalty and how that viola-
tion or penalty affects the ability of the kinship care relative to care
for the child.

c.  Whether making an exception to the denial or prohibition
would be in the best interests of the child.

4.  If the director of the county department, the person desig-
nated by the governing body of the federally recognized American
Indian tribe or band or, in a county having a population of 500,000
or more, the person designated by the secretary of health and fami-
ly services determines that the conviction record on which the de-
nial of payments or the prohibition on employment or being an
adult resident is based does not include any arrests, convictions or
penalties that are likely to adversely affect the child or the ability
of the kinship care relative to care for the child, the director of the
county department, the person designated by the governing body
of the federally recognized American Indian tribe or band or the
person designated by the secretary of health and family services
may approve the making of payments under sub. (3m) or may per-
mit a person receiving payments under sub. (3m) to employ a per-
son in a position in which that person would have regular contact
with the child for whom payments are being made or permit a per-
son to be an adult resident.

5.  A decision under this paragraph is not subject to review un-
der ch. 227.

(hm)  A county department or, in a county having a population
of 500,000 or more, the department may not make payments to a
person under sub. (3n) and a person receiving payments under
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sub. (3n) may not employ a person in a position in which that per-
son would have regular contact with the child for whom payments
are being made or permit a person to be an adult resident if the di-
rector of the county department or, in a county having a population
of 500,000 or more, the person designated by the secretary to re-
view conviction records under this paragraph determines that the
person has any arrest or conviction that is likely to adversely affect
the child or the long−term kinship care relative’s ability to care for
the child.

(i)  A county department and, in a county having a population
of 500,000 or more, the department of health and family services
shall keep confidential all information received under this subsec-
tion from the department of justice or the federal bureau of inves-
tigation.  Such information is not subject to inspection or copying
under s. 19.35.

(j)  A county department or, in a county having a population of
500,000 or more, the department of health and family services
may charge a fee for conducting a background investigation under
this subsection.  The fee may not exceed the reasonable cost of
conducting the investigation.

(3t) Notwithstanding subs. (3m), (3n) and (3p), the depart-
ment may enter into an agreement with the governing body of a
federally recognized American Indian tribe or band to allow that
governing body to administer the program under subs. (3m), (3n)
and (3p) within the boundaries of that reservation.  Any agreement
under this subsection relating to the administration of the program
under sub. (3m) shall specify the person with whom a request for
review under sub. (3p) (h) 2. may be filed and the person who has
been designated by the governing body to conduct the review un-
der sub. (3p) (h) 3. and make the determination under sub. (3p) (h)
4.  Any agreement under this subsection relating to the administra-
tion of the program under sub. (3n) shall specify who is to make
any determination as to whether a conviction record is satisfacto-
ry.

History:  1977 c. 29; 1977 c. 83 s. 26; 1977 c. 271, 354, 418, 447, 449; 1979 c.
34, 221; 1981 c. 329; 1983 a. 189 s. 329 (17); 1983 a. 447; 1985 a. 176; 1987 a. 339;
1993 a. 385, 395, 446, 491; 1995 a. 27 ss. 2575 to 2579m, 9126 (19); 1995 a. 77, 289,
443; 1997 a. 3, 27, 35, 36, 41, 105, 237, 252, 292; 1999 a. 9, 103, 133, 162; 2001 a.
16 ss. 1629, 4036−4038, 4040, 4042, 4043; 2001 a. 38, 59, 69, 109.

This section does not authorize the department to place children in a detention
home temporarily while permanent placement is sought.  State ex rel. Harris v. Lar-
son, 64 Wis. 2d 521, 219 N.W.2d 335 (1974).

County agencies providing child welfare services do not have authority under sub.
(1) or s. 48.52 to lease real property for foster home use.  65 Atty. Gen. 93.

48.58 County  children’ s home in populous counties.
(1) Any existing county children’s home in counties with a popu-
lation of 500,000 or more may do any of the following:

(b)  Provide care for children in need of protection or services,
and delinquent juveniles referred by the county department under
s. 46.215, if the delinquent juveniles are placed in separate facili-
ties;

(c)  Provide temporary shelter care for children in need of
protection or services and delinquent juveniles; provided that the
delinquent juveniles are placed in separate facilities.

(d)  Provide temporary shelter care for children taken into cus-
tody under s. 48.19 or 938.19.

History:   1973 c. 90; 1975 c. 39, 189, 224; 1977 c. 29, 194, 271, 354, 418, 447,
449; 1979 c. 34 s. 2102 (20) (a); 1979 c. 300; 1981 c. 20; 1985 a. 176; 1995 a. 77; 1997
a. 27.

48.59 Examination  and records.   (1) The county depart-
ment or, in a county having a population of 500,000 or more, the
department or an agency under contract with the department shall
investigate the personal and family history and environment of
any child transferred to its legal custody or placed under its super-
vision under s. 48.345 and of every expectant mother of an unborn
child placed under its supervision under s. 48.347 and make any
physical or mental examinations of the child or expectant mother
considered necessary to determine the type of care necessary for
the child or expectant mother.  The county department, depart-
ment or agency shall screen a child or expectant mother who is ex-
amined under this subsection to determine whether the child or ex-

pectant mother is in need of special treatment or care because of
alcohol or other drug abuse, mental illness or severe emotional
disturbance.  The county department, department or agency shall
keep a complete record of the information received from the court,
the date of reception, all available data on the personal and family
history of the child or expectant mother, the results of all tests and
examinations given the child or expectant mother and a complete
history of all placements of the child while in the legal custody or
under the supervision of the county department, department or
agency or of the expectant mother while under the supervision of
the county department, department or agency.

(2) At the department’s request, the county department shall
report to the department regarding children who are in the legal
custody or under the supervision of the county department and ex-
pectant mothers of unborn children who are under the supervision
of the county department.

History:   1977 c. 449; 1985 a. 176; 1993 a. 385, 446, 491; 1995 a. 77; 1997 a. 27,
292.

A county with a population under 500,000 may, by ordinance under s. 19.21 (6),
provide for the destruction of obsolete case records maintained by county social ser-
vices agencies.  70 Atty. Gen. 196.

SUBCHAPTER XIII

CHILD WELFARE AGENCIES

48.599 Definitions.   In this subchapter:
(1) “Physical restraint” includes all of the following:
(a)  A locked room.
(b)  A device or garment that interferes with a child’s freedom

of movement and that the child is unable to remove easily.
(c)  Restraint by a child welfare agency staff member of a child

by use of physical force.
(2) “Psychotropic medication” means an antipsychotic, anti-

depressant, lithium carbonate or a tranquilizer.
History:   1989 a. 336.

48.60 Child  welfare agencies licensed.   (1) No person
may receive children, with or without transfer of legal custody, to
provide care and maintenance for 75 days in any consecutive 12
months’ period for 4 or more such children at any one time unless
that person obtains a license to operate a child welfare agency
from the department.  To obtain a license under this subsection to
operate a child welfare agency, a person must meet the minimum
requirements for a license established by the department under s.
48.67, meet the requirements specified in s. 48.685 and pay the ap-
plicable license fee under s. 48.615 (1) (a) or (b).  A license issued
under this subsection is valid until revoked or suspended, but shall
be reviewed every 2 years as provided in s. 48.66 (5).

(2) This section does not include:
(a)  A relative or guardian who provides care and maintenance

for such children.
(b)  A bona fide educational institution whose pupils, in the or-

dinary course of events, return annually to the homes of their par-
ents or guardians for not less than 2 months of summer vacation.

(c)  A public agency.
(d)  A hospital or nursing home licensed, approved or super-

vised by the department.
(e)  A licensed foster home or a licensed treatment foster home.
(f)  Institutions for mentally deficient children, which institu-

tions have a full−time child population of not less than 150 chil-
dren and which are subject to examination as provided in s. 46.03
(5).

(g)  A licensed group home.
(3) Before issuing or continuing any license to a child welfare

agency under this section, the department of health and family ser-
vices shall review the need for the additional placement resources
that would be made available by licensing or continuing the li-
cense of any child welfare agency after August 5, 1973, providing
care authorized under s. 48.61 (3).  Neither the department of

https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3n)
https://docs.legis.wisconsin.gov/document/statutes/2001/19.35
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3n)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3n)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)(h)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)(h)3.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)(h)4.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3p)(h)4.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.57(3n)
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/83
https://docs.legis.wisconsin.gov/document/acts/1977/83,%20s.%2026
https://docs.legis.wisconsin.gov/document/acts/1977/271
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/34
https://docs.legis.wisconsin.gov/document/acts/1979/34
https://docs.legis.wisconsin.gov/document/acts/1979/221
https://docs.legis.wisconsin.gov/document/acts/1981/329
https://docs.legis.wisconsin.gov/document/acts/1983/189
https://docs.legis.wisconsin.gov/document/acts/1983/189,%20s.%20329
https://docs.legis.wisconsin.gov/document/acts/1983/447
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1987/339
https://docs.legis.wisconsin.gov/document/acts/1993/385
https://docs.legis.wisconsin.gov/document/acts/1993/395
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%202575
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%202579m
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/443
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/36
https://docs.legis.wisconsin.gov/document/acts/1997/41
https://docs.legis.wisconsin.gov/document/acts/1997/105
https://docs.legis.wisconsin.gov/document/acts/1997/237
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/103
https://docs.legis.wisconsin.gov/document/acts/1999/133
https://docs.legis.wisconsin.gov/document/acts/1999/162
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%201629
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%204036
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%204038
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%204040
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%204042
https://docs.legis.wisconsin.gov/document/acts/2001/16,%20s.%204043
https://docs.legis.wisconsin.gov/document/acts/2001/38
https://docs.legis.wisconsin.gov/document/acts/2001/59
https://docs.legis.wisconsin.gov/document/acts/2001/69
https://docs.legis.wisconsin.gov/document/acts/2001/109
https://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20521
https://docs.legis.wisconsin.gov/document/courts/219%20N.W.2d%20335
https://docs.legis.wisconsin.gov/document/statutes/2001/46.215
https://docs.legis.wisconsin.gov/document/statutes/2001/48.19
https://docs.legis.wisconsin.gov/document/statutes/2001/938.19
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1975/39
https://docs.legis.wisconsin.gov/document/acts/1975/189
https://docs.legis.wisconsin.gov/document/acts/1975/224
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1977/194
https://docs.legis.wisconsin.gov/document/acts/1977/271
https://docs.legis.wisconsin.gov/document/acts/1977/354
https://docs.legis.wisconsin.gov/document/acts/1977/418
https://docs.legis.wisconsin.gov/document/acts/1977/447
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1979/34
https://docs.legis.wisconsin.gov/document/acts/1979/34,%20s.%202102
https://docs.legis.wisconsin.gov/document/acts/1979/300
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/statutes/2001/48.345
https://docs.legis.wisconsin.gov/document/statutes/2001/48.347
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1993/385
https://docs.legis.wisconsin.gov/document/acts/1993/446
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/292
https://docs.legis.wisconsin.gov/document/acts/1989/336
https://docs.legis.wisconsin.gov/document/statutes/2001/48.67
https://docs.legis.wisconsin.gov/document/statutes/2001/48.685
https://docs.legis.wisconsin.gov/document/statutes/2001/48.615(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.615(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/46.03(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/46.03(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.61(3)


CHILDREN’S CODE  48.6275 Updated 01−02 Wis. Stats. Database

Wisconsin Statutes Archive.

health and family services nor the department of corrections may
make any placements to any child welfare agency where the de-
partmental review required under this subsection has failed to in-
dicate the need for the additional placement resources.

(4) (a)  In this subsection, “child with a disability” has the
meaning given in s. 115.76 (5).

(b)  Notwithstanding ss. 121.78 (3) (a) and 121.79 (1) (a), a
child welfare agency shall pay for the costs incurred by a school
district in providing special education and related services to a
child with a disability who has been placed with the child welfare
agency under the interstate compact on the placement of children
under s. 48.988.

(5) (a)  No later than 24 hours after the death of a child who
resided in a residential care center for children and youth operated
by a child welfare agency, the child welfare agency shall report the
death to the department if one of the following applies:

1.  There is reasonable cause to believe that the death was re-
lated to the use of physical restraint or a psychotropic medication
for the child.

3.  There is reasonable cause to believe that the death was a
suicide.

(c)  No later than 14 days after the date of the death reported
under par. (a), the department shall investigate the death.

History:   1973 c. 90; 1975 c. 39; 1979 c. 300; 1989 a. 31, 107, 336; 1991 a. 39;
1993 a. 446; 1995 a. 27 ss. 2582, 9126 (19); 1995 a. 77; 1997 a. 27, 164; 1999 a. 9,
83; 2001 a. 59, 69.

Cross Reference:  See also ch. HFS 5, Wis. adm. code.

48.61 Powers  and duties of child  welfare agencies.   A
child welfare agency shall have authority:

(1) To accept legal or physical custody of children transferred
to it by the court under s. 48.355.

(2) To contract with any parent or guardian or other person for
the supervision or care and maintenance of any child.

(3) To provide appropriate care and training for children in its
legal or physical custody and, if licensed to do so, to place children
in licensed foster homes, licensed treatment foster homes and li-
censed group homes.

(4) To provide for the moral and religious training of children
in its legal custody according to the religious belief of the child or
the child’s parents.

(5) If  licensed to do so, to accept guardianship of children
when appointed by the court, and to place children under its guard-
ianship for adoption.

(6) To provide services to the court under s. 48.07.
(7) To license foster homes or treatment foster homes in ac-

cordance with s. 48.75 if licensed to do so.
History:   1977 c. 354 s. 101; 1977 c. 418, 449; 1979 c. 300; 1991 a. 316; 1993 a.

446; 1999 a. 83.
Cross Reference:  See also ch. HFS 54, Wis. adm. code.

48.615 Child  welfare agency licensing fees.   (1)  (a)  Be-
fore the department may issue a license under s. 48.60 (1) to a child
welfare agency that regularly provides care and maintenance for
children within the confines of a residential care center for chil-
dren and youth operated by the child welfare agency, the child
welfare agency must pay to the department a biennial fee of $121,
plus a biennial fee of $18.15 per child, based on the number of
children that the child welfare agency is licensed to serve.

(b)  Before the department may issue a license under s. 48.60
(1) to a child welfare agency that places children in licensed foster
homes, licensed treatment foster homes and licensed group
homes, the child welfare agency must pay to the department a
biennial fee of $254.10

(c)  A child welfare agency that wishes to continue a license is-
sued under s. 48.60 (1) shall pay the applicable fee under par. (a)
or (b) by the continuation date of the license.

(d)  A new child welfare agency shall pay the applicable fee un-
der par. (a) or (b) no later than 30 days before the opening of the
child welfare agency.

(2) A child welfare agency that wishes to continue a license is-
sued under s. 48.60 (1) and that fails to pay the applicable fee un-
der sub. (1) (a) or (b) by the continuation date of the license or a
new child welfare agency that fails to pay the applicable fee under
sub. (1) (a) or (b) by 30 days before the opening of the child wel-
fare agency shall pay an additional fee of $5 per day for every day
after the deadline that the agency fails to pay the fee.

History:   1991 a. 39; 1993 a. 446; 1995 a. 27; 1997 a. 27; 2001 a. 59.

SUBCHAPTER XIV

FOSTER HOMES AND TREATMENT FOSTER HOMES

48.619 Definition.   In this subchapter, “child” means a person
under 18 years of age and also includes, for purposes of counting
the number of children for whom a foster home, treatment foster
home, or group home may provide care and maintenance, a person
18 years of age or over, but under 19 years of age, who is a full−
time student at a secondary school or its vocational or technical
equivalent, who is reasonably expected to complete the program
before reaching 19 years of age, who was residing in the foster
home, treatment foster home, or group home immediately prior to
his or her 18th birthday, and who continues to reside in that foster
home, treatment foster home, or group home.

History:   2001 a. 69.

48.62 Licensing  of foster homes  and treatment foster
homes;  rates.   (1)  (a)  Any person who receives, with or with-
out transfer of legal custody, 4 or fewer children or, if necessary
to enable a sibling group to remain together, 6 or fewer children
or, if the department promulgates rules permitting a different num-
ber of children, the number of children permitted under those
rules, to provide care and maintenance for those children shall ob-
tain a license to operate a foster home from the department, a
county department or a licensed child welfare agency as provided
in s. 48.75.

(b)  Any person who receives, with or without transfer of legal
custody, 4 or fewer children into a home to provide care and main-
tenance and structured, professional treatment for those children
shall obtain a license to operate a treatment foster home from the
department, a county department or a licensed child welfare agen-
cy as provided in s. 48.75.

(2) A relative as defined in s. 48.02 (15) or as specified in s.
49.19 (1) (a) or a guardian of a child, who provides care and main-
tenance for a child, is not required to obtain the license specified
in this section.  The department, county department or licensed
child welfare agency as provided in s. 48.75 may issue a license
to operate a foster home or a treatment foster home to a relative
who has no duty of support under s. 49.90 (1) (a) and who requests
a license to operate a foster home or treatment foster home for a
specific child who is either placed by court order or who is the sub-
ject of a voluntary placement agreement under s. 48.63.  The de-
partment, a county department or a licensed child welfare agency
may, at the request of a guardian appointed under s. 48.977 or
48.978 or ch. 880, license the guardian’s home as a foster home
or treatment foster home for the guardian’s minor ward who is liv-
ing in the home and who is placed in the home by court order.  Rel-
atives with no duty of support and guardians appointed under s.
48.977 or 48.978 or ch. 880 who are licensed to operate foster
homes or treatment foster homes are subject to the department’s
licensing rules.

(3) When the department, a county department or a child wel-
fare agency issues a license to operate a foster home or a treatment
foster home, the department, county department or child welfare
agency shall notify the clerk of the school district in which the fos-
ter home or treatment foster home is located that a foster home or
treatment foster home has been licensed in the school district.

(4) Monthly payments in foster care shall be provided accord-
ing to the age−related rates specified in this subsection.  Beginning
on January 1, 2000, the age−related rates are: $299 for children
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aged 4 and under; $326 for children aged 5 to 11; $371 for children
aged 12 to 14 and $387 for children aged 15 to 17.  Beginning on
January 1, 2001, the age−related rates are: $302 for children aged
4 and under; $329 for children aged 5 to 11; $375 for children aged
12 to 14; and $391 for children aged 15 to 17.  In addition to these
grants for basic maintenance, the department shall make supple-
mental payments for special needs, exceptional circumstances,
care in a treatment foster home and initial clothing allowances ac-
cording to rules promulgated by the department.

History:   1977 c. 354 s. 101; 1977 c. 418, 447; 1981 c. 20; 1985 a. 29 s. 3202 (23);
1985 a. 176, 281, 332, 403; 1989 a. 31, 336; 1993 a. 395 ss. 31m, 39; 1993 a. 437 s.
67; 1993 a. 446 ss. 79 to 82, 134m; 1993 a. 491; 1995 a. 275; 1997 a. 27, 334; 1999
a. 9; 2001 a. 69.

Cross Reference:  See also ch. HFS 56, Wis. adm. code.
A foster child in a family owned foster home under a one−year dispositional order

is a resident of the household for insurance purposes.  A. G. v. Travelers Insurance
Co. 112 Wis. 2d 18, 331 N.W.2d 643 (Ct. App. 1983).

Foster homes owned, operated, or contracted for by the department or a county de-
partment are immune from local zoning ordinances.  Foster homes owned, operated,
or contracted for by licensed child welfare agencies are not immune.  All family oper-
ated foster homes are subject to local zoning.  Municipal foster home licensing ordi-
nances are unenforceable.  63 Atty. Gen. 34.

State−licensed foster homes are immune from local zoning ordinances restricting
the number of unrelated occupants of single family dwellings.  66 Atty. Gen. 342.

48.625 Licensing of group homes; fees.   (1) Any person
who receives, with or without transfer of legal custody, 5 to 8 chil-
dren, not including children who under sub. (1m) are not counted
toward that number, to provide care and maintenance for those
children shall obtain a license to operate a group home from the
department.  To obtain a license under this subsection to operate
a group home, a person must meet the minimum requirements for
a license established by the department under s. 48.67, meet the
requirements specified in s. 48.685 and pay the license fee under
sub. (2).  A license issued under this subsection is valid until re-
voked or suspended, but shall be reviewed every 2 years as pro-
vided in s. 48.66 (5).

(1m) The department may issue a license under sub. (1) au-
thorizing a group home solely to provide a safe and structured liv-
ing arrangement for children 12 years of age or over who are cus-
todial parents, as defined in s. 49.141 (1) (b), or expectant mothers
and who are placed in the group home under s. 48.345 (3) (cm) or
938.34 (3) (cm) and for children 14 years of age or over who are
custodial parents, as defined in s. 49.141 (1) (b), or expectant
mothers and who are placed in the group home under voluntary
agreements under s. 48.63 (5), and to provide those children with
training in parenting skills, including child development, family
budgeting, health and nutrition, and other skills to promote the
long−term economic independence of those children and the
well−being of the children of those children.  In licensing a group
home described in this subsection, the department may not count
toward the number of children whom the group home is licensed
to serve the child of a child who is placed in the group home.  The
department shall promulgate rules establishing standards for a
group home described in this subsection.  Those rules shall require
such a group home to provide for the health, safety, and welfare
of the child of any child custodial parent who has been placed in
that group home and to have a policy governing visitation between
such a child and the child’s noncustodial parent.

(2) (a)  Before the department may issue a license under sub.
(1) to a group home, the group home must pay to the department
a biennial fee of $121, plus a biennial fee of $18.15 per child,
based on the number of children that the group home is licensed
to serve.  A group home that wishes to continue a license issued
under sub. (1) shall pay the fee under this paragraph by the contin-
uation date of the license.  A new group home shall pay the fee un-
der this paragraph no later than 30 days before the opening of the
group home.

(b)  A group home that wishes to continue a license issued un-
der sub. (1) and that fails to pay the fee under par. (a) by the contin-
uation date of the license or a new group home that fails to pay the
fee under par. (a) by 30 days before the opening of the group home
shall pay an additional fee of $5 per day for every day after the
deadline that the group home fails to pay the fee.

(2m) When the department issues a license to operate a group
home, the department shall notify the clerk of the school district
in which the group home is located that a group home has been li-
censed in the school district.

(3) This section does not apply to a foster home licensed under
s. 48.62 (1) (a) or to a treatment foster home licensed under s.
48.62 (1) (b).

History:   1977 c. 418; 1985 a. 281; 1991 a. 39; 1993 a. 395, 446; 1995 a. 27; 1997
a. 27; 2001 a. 69.

Cross−reference:  See s. 48.66 for the department’s licensing authority.

48.627 Foster,  treatment  foster and family−operated
group  home parent  insurance and liability .  (1) In this sec-
tion, “family−operated group home” means a home licensed un-
der s. 48.625 for which the licensee is one or more individuals who
operate not more than one group home.

(2) (a)  Before the department, a county department or a li-
censed child welfare agency may issue, renew or continue a foster
home, treatment foster home or family−operated group home li-
cense, the licensing agency shall require the applicant to furnish
proof satisfactory to the licensing agency that he or she has home-
owner’s or renter’s liability insurance that provides coverage for
negligent acts or omissions by children placed in a foster home,
treatment foster home or family−operated group home that result
in bodily injury or property damage to 3rd parties.

(b)  A licensing agency may, in accordance with rules promul-
gated by the department, waive the requirement under par. (a) if
the applicant shows that he or she is unable to obtain the required
insurance, that he or she has had a homeowner’s or renter’s liabil-
ity insurance policy canceled or that payment of the premium for
the required insurance would cause undue financial hardship.

(c)  The department shall conduct a study to determine the
cost−effectiveness of purchasing insurance to provide standard
homeowner’s or renter’s liability insurance coverage for appli-
cants who are granted a waiver under par. (b).  If the department
determines that it would be cost−effective to purchase such insur-
ance, it may purchase the insurance from the appropriations under
s. 20.435 (3) (cf) and (pd).

(d)  The licensing agency shall specify the amounts of liability
insurance coverage required under par. (a).

(2c) The department shall determine the cost−effectiveness of
purchasing private insurance that would provide coverage to fos-
ter, treatment foster and family−operated group home parents for
acts or omissions by or affecting a child who is placed in a foster
home, a treatment foster home or a family−operated group home.
If  this private insurance is cost−effective and available, the depart-
ment shall purchase the insurance from the appropriations under
s. 20.435 (3) (cf) and (pd).  If the insurance is unavailable, pay-
ment of claims for acts or omissions by or affecting a child who
is placed in a foster home, a treatment  foster  home  or  a  family−
operated group home shall be in accordance with subs. (2m) to (3).

(2m) Within the limits of the appropriations under s. 20.435
(3) (cf) and (pd), the department shall pay claims to the extent not
covered by any other insurance and subject to the limitations spec-
ified in sub. (3), for bodily injury or property damage sustained by
a licensed foster, treatment foster or family−operated group home
parent or a member of the foster, treatment foster or family−
operated group home parent’s family as a result of the act of a child
in the foster, treatment foster or family−operated group home par-
ent’s care.

(2s) Within the limits of the appropriations under s. 20.435 (3)
(cf) and (pd), the department may pay claims to the extent not cov-
ered by any other insurance and subject to the limitations specified
in sub. (3), for all of the following:

(a)  Acts or omissions of the foster, treatment foster or family−
operated group home parent that result in bodily injury to the child
who is placed in the foster home, treatment foster home or family−
operated group home or that form the basis for a civil action for
damages by the foster child’s parent against the foster, treatment
foster or family−operated group home parent.
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(b)  Bodily injury or property damage caused by an act or omis-
sion of a child who is placed in the foster, treatment foster or
family−operated group home parent’s care for which the foster,
treatment foster or family−operated group home parent becomes
legally liable.

(3) (b)  A claim under sub. (2m) shall be submitted to the de-
partment within 90 days after the bodily injury or property dam-
age occurs.  A claim under sub. (2s) shall be submitted within 90
days after a foster, treatment foster or family−operated group
home parent learns that a legal action has been commenced
against that parent.  No claim may be paid under this subsection
unless it is submitted within the time limits specified in this para-
graph.

(c)  The department shall review and approve in whole or in
part or disapprove all claims received under this subsection during
each 3−month period beginning with the period from July 1, 1985,
to September 30, 1985.

(d)  No claim may be approved in an amount exceeding the total
amount available for paying claims under this subsection in the
fiscal year during which the claim is submitted.  No claim for
property damage sustained by a foster, treatment foster or family−
operated group home parent or a member of a foster, treatment
foster or family−operated group home parent’s family may be ap-
proved in an amount exceeding $250,000.

(e)  The department may not approve a claim unless the foster,
treatment foster or family−operated group home parent submits
with the claim evidence that is satisfactory to the department of the
cause and value of the claim and evidence that insurance coverage
is unavailable or inadequate to cover the claim.  If insurance is
available but inadequate, the department may approve a claim
only for the amount of the value of the claim that it determines is
in excess of the amount covered by insurance.

(f)  If the total amount of the claims approved during any calen-
dar quarter exceeds 25% of the total funds available during the fis-
cal year for purposes of this subsection plus any unencumbered
funds remaining from the previous quarter, the department shall
prorate the available funds among the claimants with approved
claims.  The department shall also prorate any unencumbered
funds remaining in the appropriation under s. 20.435 (3) (cf) at the
end of each fiscal year among the claimants whose claims were
prorated during the fiscal year.  Payment of a prorated amount
from unencumbered funds remaining at the end of the fiscal year
constitutes a complete payment of the claim for purposes of this
program, but does not prohibit a foster parent or treatment foster
parent from submitting a claim under s. 16.007 for the unpaid por-
tion.

(g)  A claimant whose claim is denied or whose payment is pro-
rated is not entitled to a hearing under ch. 227 on the issue of the
denial or proration.

(h)  If a claim by a foster, treatment foster or family−operated
group home parent or a member of the foster, treatment foster or
family−operated group home parent’s family is approved, the de-
partment shall deduct from the amount approved $100 less any
amount deducted by an insurance company from a payment for
the same claim, except that a foster, treatment foster or family−
operated group home parent and his or her family are subject to
only one deductible for all claims filed in a fiscal year.

(i)  The department may enter into a contract for the administra-
tion of this subsection.

(4) Except as provided in s. 895.485, the department is not li-
able for any act or omission by or affecting a child who is placed
in a foster home, treatment foster home or family−operated group
home, but shall, as provided in this section, pay claims described
under sub. (2m) and may pay claims described under sub. (2s) or
may purchase insurance to cover such claims as provided for un-
der sub. (2c), within the limits of the appropriations under s.
20.435 (3) (cf) and (pd).

(5) The attorney general may represent a foster, treatment fos-
ter or family−operated group home parent in any civil action aris-

ing out of an act or omission of the foster, treatment foster or
family−operated group home parent while acting in his or her ca-
pacity as a foster, treatment foster or family−operated group home
parent.

History:  1979 c. 221; 1981 c. 20; 1983 a. 27; 1985 a. 24, 29, 106, 154, 332, 336;
1987 a. 27, 377; 1989 a. 31; 1993 a. 446; 1995 a. 27; 1997 a. 27; 2001 a. 16.

Foster parents are not agents of the county for purposes of tort liability.  Kara B.
v. Dane County, 198 Wis. 2d 24, 542 N.W.2d 777 (Ct. App. 1995).

48.63 Restrictions  on placements.   (1) Acting under
court order or voluntary agreement, the child’s parent or guardian
or the department of health and family services, the department of
corrections, a county department, or a child welfare agency li-
censed to place children in foster homes, treatment foster homes,
or group homes may place a child or negotiate or act as intermedi-
ary for the placement of a child in a foster home, treatment foster
home, or group home.  Voluntary agreements under this subsec-
tion may not be used for placements in facilities other than foster,
treatment foster, or group homes and may not be extended.  A fos-
ter home or treatment foster home placement under a voluntary
agreement may not exceed 180 days from the date on which the
child was removed from the home under the voluntary agreement.
A group home placement under a voluntary agreement may not
exceed 15 days from the date on which the child was removed
from the home under the voluntary agreement, except as provided
in sub. (5).  These time limitations do not apply to placements
made under s. 48.345, 938.183, 938.34, or 938.345.  Voluntary
agreements may be made only under this subsection and sub. (5)
(b) and shall be in writing and shall specifically state that the
agreement may be terminated at any time by the parent or guardian
or by the child if the child’s consent to the agreement is required.
The child’s consent to the agreement is required whenever the
child is 12 years of age or older.

(2) No person may place a child or offer or hold himself or her-
self out as able to place a child, except as provided in this section.
Enrollment of a child by a parent or guardian in an educational in-
stitution shall not constitute a placement for the purposes of this
section.

(3) Subsection (1) does not apply to the placement of a child
for adoption.  Adoptive placements may be made only as provided
under ss. 48.833, 48.835, 48.837 and 48.839.

(4) A permanency plan under s. 48.38 is required for each
child placed in a foster home or treatment foster home under sub.
(1).  If the child is living in a foster home or treatment foster home
under a voluntary agreement, the agency that negotiated or acted
as intermediary for the placement shall prepare the permanency
plan within 60 days after the date on which the child was removed
from his or her home under the voluntary agreement.  A copy of
each plan shall be provided to the child if he or she is 12 years of
age or over and to the child’s parent or guardian.  If the agency that
arranged the voluntary placement intends to seek a court order to
place the child outside of his or her home at the expiration of the
voluntary placement, the agency shall prepare a revised perma-
nency plan and file that revised plan with the court prior to the date
of the hearing on the proposed placement.

(5) (a)  Subsection (1) does not apply to the voluntary place-
ment under par. (b) of a child in a group home described in s. 48.
625 (1m).  Such placements may be made only as provided in par.
(b).

(b)  If a child who is at least 14 years of age, who is a custodial
parent, as defined in s. 49.141 (1) (b), or an expectant mother, and
who is in need of a safe and structured living arrangement and the
parent or guardian of the child consent, a child welfare agency li-
censed to place children in group homes may place the child or ar-
range the placement of the child in a group home described in s.
48.625 (1m).  Before placing a child or arranging the placement
of a child under this paragraph, the child welfare agency shall re-
port any suspected abuse or neglect of the child as required under
s. 48.981 (2).  A voluntary agreement to place a child in a group
home described in s. 48.625 (1m) may be made only under this
paragraph, shall be in writing, and shall specifically state that the
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agreement may be terminated at any time by the parent, guardian,
or child.  An initial placement under this paragraph may not ex-
ceed 180 days from the date on which the child was removed from
the home under the voluntary agreement, but may be extended as
provided in par. (d) 3. to 6.  An initial placement under this para-
graph of a child who is under 16 years of age on the date of the ini-
tial placement may be extended as provided in par. (d) 3. to 6. no
more than once.

(c)  A permanency plan under s. 48.38 is required for each child
placed in a group home under par. (b) and for any child of that
child who is residing with that child.  The agency that placed the
child or that arranged the placement of the child shall prepare the
plan within 60 days after the date on which the child was removed
from his or her home under the voluntary agreement and shall pro-
vide a copy of the plan to the child and the child’s parent or guard-
ian.

(d)  1.  In this paragraph, “independent reviewing agency”
means a person contracted with under subd. 2. to review perma-
nency plans and placements under subds. 3. to 6.

2.  An agency that places children under par. (b) or that ar-
ranges those placements shall contract with another agency li-
censed under s. 48.61 (3) to place children or with a county depart-
ment to review the permanency plans and placements of those
children and of any children of those children who are residing
with those children as provided in subds. 3. to 6.

3.  If the agency that has placed a child under par. (b) or that
has arranged the placement of the child wishes to extend the place-
ment of the child, the agency shall prepare a revised permanency
plan for that child and for any child of that child who is residing
with that child and submit the revised permanency plan or plans,
together with a request for a review of the revised permanency
plan or plans and the child’s placement, to the independent re-
viewing agency before the expiration of the child’s placement.
The request shall include a statement that an extension of the
child’s placement would be in the best interests of the child, to-
gether with reliable and credible information in support of that
statement, a statement that the child and the parent or guardian of
the child consent to the extension of the child’s placement, and a
request that the independent reviewing agency approve an exten-
sion of the child’s placement.  On receipt of a revised permanency
plan or plans and a request for review, the independent reviewing
agency shall set a time and place for the review and shall advise
the agency that placed the child or that arranged the placement of
the child of the time and place of the review.

4.  Not less than 10 days before the review, the agency that
placed the child or that arranged the placement of the child shall
provide a copy of the revised permanency plan or plans and the
request for review submitted under subd. 3. and notice of the time
and place of the review to the child, the parent, guardian, and legal
custodian of the child, and the operator of the group home in which
the child is placed, together with notice of the issues to be deter-
mined as part of the permanency plan review and notice of the fact
that those persons may have the opportunity to be heard at the re-
view by submitting written comments to that agency or the inde-
pendent reviewing agency before the review or by participating at
the review.

5.  At the review, any person specified in subd. 4. may present
information relevant to the issue of extension and information
relevant to the determinations specified in s. 48.38 (5) (c).  After
receiving that information, the independent reviewing agency
shall make the determinations specified in s. 48.38 (5) (c) and de-
termine whether an extension of the child’s placement is in the
best interests of the child and whether the child and the parent or
guardian of the child consent to the extension.  If the independent
reviewing agency determines that the extension is in the best inter-
ests of the child and that the child and the parent or guardian of the
child consent to the extension, the independent reviewing agency
shall approve, in writing, an extension of the placement for a spec-
ified period of time not to exceed 6 months, stating the reason for

the approval, and the agency that placed the child or that arranged
the placement of the child may extend the child’s placement for
the period of time approved.  If the independent reviewing agency
determines that the extension is not in the best interests of the child
or that the child and the parent or guardian of the child do not con-
sent to the extension, the independent reviewing agency shall, in
writing, disapprove an extension of the placement, stating the rea-
son for the disapproval, and the agency that placed the child or that
arranged the placement of the child may not extend the placement
of the child past the expiration date of the voluntary placement un-
less the agency obtains a court order placing the child in the group
home after the expiration date of the voluntary placement.  Not-
withstanding the approval of an extension under this subdivision,
the child or the parent or guardian of the child may terminate the
placement at any time during the extension period.

6.  Within 30 days after the review, the agency that prepared
the revised permanency plan or plans shall prepare a written sum-
mary of the determinations specified in s. 48.38 (5) (c) that were
made under subd. 5. and shall provide a copy of that summary to
the independent reviewing agency, the child, the parent, guardian,
and legal custodian of the child, and the operator of the group
home in which the child was placed.

History:   1977 c. 354, 449; 1979 c. 300; 1981 c. 81; 1983 a. 351, 399; 1985 a. 176;
1989 a. 31, 107; 1993 a. 446; 1995 a. 27 ss. 2594, 9126 (19); 1995 a. 77; 2001 a. 69,
109.

48.64 Placement  of children in foster homes, treat -
ment  foster homes and group homes.   (1) DEFINITION.  In
this section, “agency” means the department of health and family
services, the department of corrections, a county department or a
licensed child welfare agency authorized to place children in fos-
ter homes, treatment foster homes, or group homes.

(1m) FOSTER HOME, TREATMENT FOSTER HOME AND GROUP

HOME AGREEMENTS.  If an agency places a child in a foster home,
treatment foster home or group home under a court order or volun-
tary agreement under s. 48.63, the agency shall enter into a written
agreement with the head of the home.  The agreement shall pro-
vide that the agency shall have access at all times to the child and
the home, and that the child will be released to the agency whenev-
er, in the opinion of the agency placing the child or the department,
the best interests of the child require it.  If a child has been in a fos-
ter home, treatment foster home or group home for 6 months or
more, the agency shall give the head of the home written notice of
intent to remove the child, stating the reasons for the removal.  The
child may not be removed before completion of the hearing under
sub. (4) (a) or (c), if requested, or 30 days after the receipt of the
notice, whichever is later, unless the safety of the child requires it
or, in a case in which the reason for removal is to place the child
for adoption under s. 48.833, unless all of the persons who have
the right to request a hearing under sub. (4) (a) or (c) sign written
waivers of objection to the proposed removal.  If the safety of the
child requires earlier removal, s. 48.19 shall apply.  If an agency
removes a child from an adoptive placement, the head of the home
shall have no claim against the placing agency for the expense of
care, clothing or medical treatment.

(1r) NOTIFICATION OF SCHOOL DISTRICT.  When an agency
places a school−age child in a foster home, a treatment foster
home or a group home, the agency shall notify the clerk of the
school district in which the foster home, treatment foster home or
group home is located that a school−age child has been placed in
a foster home, treatment foster home or group home in the school
district.

(2) SUPERVISION OF FOSTER HOME, TREATMENT FOSTER HOME

AND GROUP HOME PLACEMENTS.  Every child in a foster home, treat-
ment foster home or group home shall be under the supervision of
an agency.

(4) ORDERS AFFECTING THE HEAD OF A HOME OR THE CHILDREN.

(a)  Any decision or order issued by an agency that affects the head
of a foster, treatment foster or group home or the children involved
may be appealed to the department under fair hearing procedures
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established under department rules.  The department shall, upon
receipt of an appeal, give the head of the home reasonable notice
and opportunity for a fair hearing.  The department may make
such additional investigation as the department considers neces-
sary.  The department shall give notice of the hearing to the head
of the home and to the departmental subunit, county department
or child welfare agency that issued the decision or order.  Each per-
son receiving notice is entitled to be represented at the hearing.
At all hearings conducted under this subsection, the head of the
home, or a representative of the head of the home, shall have an
adequate opportunity, notwithstanding s. 48.78 (2) (a), to examine
all documents and records to be used at the hearing at a reasonable
time before the date of the hearing as well as during the hearing,
to bring witnesses, to establish all pertinent facts and circum-
stances, and to question or refute any testimony or evidence, in-
cluding opportunity to confront and cross−examine adverse wit-
nesses.  The department shall grant a continuance for a reasonable
period of time when an issue is raised for the first time during a
hearing.  This requirement may be waived with the consent of the
parties.  The decision of the department shall be based exclusively
on evidence introduced at the hearing.  A transcript of testimony
and exhibits, or an official report containing the substance of what
transpired at the hearing, together with all papers and requests
filed in the proceeding, and the findings of the hearing examiner
shall constitute the exclusive record for decision by the depart-
ment.  The department shall make the record available at any rea-
sonable time and at an accessible place to the head of the home or
his or her representative.  Decisions by the department shall speci-
fy the reasons for the decision and identify the supporting evi-
dence.  No person participating in an agency action being ap-
pealed may participate in the final administrative decision on that
action.  The department shall render its decision as soon as pos-
sible after the hearing and shall send a certified copy of its decision
to the head of the home and to the departmental subunit, county
department or child welfare agency that issued the decision or or-
der.  The decision shall be binding on all parties concerned.

(b)  Judicial review of the department’s decision may be had as
provided in ch. 227.

(c)  The circuit court for the county where the child is placed
has jurisdiction upon petition of any interested party over a child
who is placed in a foster home, treatment foster home or group
home.  The circuit court may call a hearing, at which the head of
the home and the supervising agency under sub. (2) shall be pres-
ent, for the purpose of reviewing any decision or order of that
agency involving the placement and care of the child.  If the child
has been placed in a foster home, the foster parent may present
relevant evidence at the hearing.  The court shall determine the
case so as to promote the best interests of the child.

History:   1971 c. 40; 1973 c. 328; 1977 c. 271, 354, 418, 447, 449; 1985 a. 176;
1985 a. 292 s. 3; 1985 a. 332; 1989 a. 31, 107; 1993 a. 395, 446, 491; 1995 a. 27 ss.
2595, 9126 (19); 1997 a. 104; 2001 a. 69.

Cross Reference:  See also ch. HFS 57, Wis. adm. code.
Foster parents’ rights were violated by the department’s failure to give mandatory

written notice under sub. (1), [now (1m)] but, since adoptive placement was found
to be in the children’s best interest, the foster parents’ rights were subordinated to the
paramount interest of the children.  In matter of Z. 81 Wis. 2d 194, 260 N.W.2d 246
(1977).

A foster parent is entitled to a hearing under sub. (4) (a) regarding the person’s in-
terest as a foster parent even when placement of the child cannot be affected by the
hearing outcome.  Bingenheimer v. DHSS, 129 Wis. 2d 100, 383 N.W.2d 898 (1986).

Sub. (4) (a) requires a hearing when an adoption agency removes a child from an
adoptive placement within 6 months.  Thelen v. DHSS, 143 Wis. 2d 574, 422 N.W.2d
146 (Ct. App. 1988).

Foster children have a constitutional right under the due process clause to safe and
secure placement in a foster home.  Whether a public official violated that right will
be determined based on a professional judgment standard.  Kara B. v. Dane County,
205 Wis. 2d 140, 555 N.W.2d 630 (1996).  See also Estate of Cooper v. Milwaukee
County, 103 F. Supp. 2d 1124 (2000)

The best interest of the child standard under sub. (4) (c) must be read in conjunction
with the children’s code directive that a child’s best interest is generally served by be-
ing reunited with his or her family.  Sallie T. v. Milwaukee County DHSS, 212 Wis.
2d 694, 570 N.W.2d 46 (Ct. App. 1997).

Sallie T. does not require that the trial court be blind to events preceding the most
recent dispositional order.  Constitutional protections of a parent’s right to his or her
child do not prevent the application of the best interests of the child standard as the
central focus of determining where the child shall live.  “Best interests” and “safety”
are not synonymous.  Richard D. v. Rebecca G. 228 Wis. 2d 658, 599 N.W.2d 90 (Ct.
App. 1999).

While prospective adoptive parents have a limited protected liberty interest in the
family unit during the first 6 months of placement, that interest does not require a pre−
removal hearing.  Thelen v. Catholic Social Services, 691 F. Supp. 1179 (E.D. Wis.
1988).

Family liberty interest of foster parents.  1978 WLR 510.

SUBCHAPTER XV

DAY CARE PROVIDERS

48.65 Day care centers licensed; fees.   (1) No person
may for compensation provide care and supervision for 4 or more
children under the age of 7 for less than 24 hours a day unless that
person obtains a license to operate a day care center from the de-
partment.  To obtain a license under this subsection to operate a
day care center, a person must meet the minimum requirements for
a license established by the department under s. 48.67, meet the
requirements specified in s. 48.685 and pay the license fee under
sub. (3).  A license issued under this subsection is valid until re-
voked or suspended, but shall be reviewed every 2 years as pro-
vided in s. 48.66 (5).

(2) This section does not include any of the following:
(a)  A relative or guardian of a child who provides care and su-

pervision for the child.
(b)  A public or parochial school.
(c)  A person employed to come to the home of the child’s par-

ent or guardian for less than 24 hours a day.
(d)  A county, city, village, town, school district or library that

provides programs primarily intended for recreational or social
purposes.

(3) (a)  Before the department may issue a license under sub.
(1) to a day care center that provides care and supervision for 4 to
8 children, the day care center must pay to the department a bien-
nial fee of $60.50.  Before the department may issue a license un-
der sub. (1) to a day care center that provides care and supervision
for 9 or more children, the day care center must pay to the depart-
ment a biennial fee of $30.25, plus a biennial fee of $8.47 per
child, based on the number of children that the day care center is
licensed to serve.  A day care center that wishes to continue a li-
cense issued under sub. (1) shall pay the applicable fee under this
paragraph by the continuation date of the license.  A new day care
center shall pay the applicable fee under this paragraph no later
than 30 days before the opening of the day care center.

(b)  A day care center that wishes to continue a license issued
under par. (a) and that fails to pay the applicable fee under par. (a)
by the continuation date of the license or a new day care center that
fails to pay the applicable fee under par. (a) by 30 days before the
opening of the day care center shall pay an additional fee of $5 per
day for every day after the deadline that the group home fails to
pay the fee.

History:   1983 a. 193; 1985 a. 29; 1987 a. 399; 1991 a. 39; 1995 a. 27, 289; 1997
a. 27, 35.

Cross Reference:  See also chs. HFS 45, 46, and 55, Wis. adm. code.
The distinction created by sub. (2) (b) between private parochial schools and other

private schools is unconstitutional.  Milwaukee Montessori School v. Percy, 473 F.
Supp. 1358 (1979).

48.651 Certification  of day care providers.   (1) Each
county department shall certify, according to the standards adopt-
ed by the department of workforce development under s. 49.155
(1d), each day care provider reimbursed for child care services
provided to families determined eligible under s. 49.155, unless
the provider is a day care center licensed under s. 48.65 or is estab-
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lished or contracted for under s. 120.13 (14).  Each county may
charge a fee to cover the costs of certification.  To be certified un-
der this section, a person must meet the minimum requirements
for certification established by the department of workforce de-
velopment under s. 49.155 (1d), meet the requirements specified
in s. 48.685 and pay the fee specified in this section.  The county
shall certify the following categories of day care providers:

(a)  Level I certified family day care providers, as established
by the department of workforce development under s. 49.155
(1d).  No county may certify a provider under this paragraph if the
provider is a relative of all of the children for whom he or she pro-
vides care.

(b)  Level II certified family day care providers, as established
by the department of workforce development, under s. 49.155
(1d).

(2m) Each county department shall provide the department
with information about each person who is denied certification for
a reason specified in s. 48.685 (4m) (a) 1. to 5.

History:   1983 a. 193; 1985 a. 176; 1995 a. 289, 404; 1997 a. 27, 35, 252; 1999
a. 9; 2001 a. 16.

Cross Reference:  See also ch. DWD 55, Wis. adm. code.

48.653 Information  for day care providers.   The depart-
ment shall provide each day care center licensed under s. 48.65
and each county agency providing child welfare services with a
brochure containing information on basic child care and the li-
censing and certification requirements for day care providers.
Each county agency shall provide each day care provider that it
certifies with a copy of the brochure.

History:   1983 a. 193.

48.655 Parental  access.   A day care provider that holds a li-
cense under s. 48.65, that is certified under s. 48.651, that holds
a probationary license under s. 48.69 or that is established or con-
tracted for under s. 120.13 (14) shall permit any parent or guardian
of a child enrolled in the program to visit and observe the program
of child care at any time during the provider’s hours of operation,
unless the visit or observation is contrary to an existing court or-
der.

History:   1991 a. 275; 1993 a. 16.

48.656 Parent’s  right to know .  Every parent, guardian or
legal custodian of a child who is receiving care and supervision,
or of a child who is a prospective recipient of care and supervision,
from a day care center that holds a license under s. 48.65 (1) or a
probationary license under s. 48.69 has the right to know certain
information about the day care center that would aid the parent,
guardian or legal custodian in assessing the quality of care and su-
pervision provided by the day care center.

History:   1991 a. 275; 1993 a. 213, 375; 1997 a. 256.

48.657 Day care center reports.   (1) The department shall
provide each day care center that holds a license under s. 48.65 (1)
or a probationary license under s. 48.69 with an annual report that
includes the following information:

(a)  Violations of statutes, rules promulgated by the department
under s. 48.67 or provisions of licensure under s. 48.70 (1) by the
day care center.  In providing information under this paragraph,
the department may not disclose the identity of any employee of
the day care center.

(b)  A telephone number at the department that a person may
call to complain of any alleged violation of a statute, rule promul-
gated by the department under s. 48.67 or provision of licensure
under s. 48.70 (1) by the day care center.

(c)  The results of the most recent inspection of the day care
center under s. 48.73.

(2) A day care center shall post the report under sub. (1) next
to the day care center’s license or probationary license in a place
where the report and the inspection results can be seen by parents,
guardians or legal custodians during the day care center’s hours
of operation.

(2g) If  the report under sub. (1) indicates that the day care cen-
ter is in violation of a statute, a rule promulgated by the department
under s. 48.67 or a provision of licensure under s. 48.70 (1), the
day care center shall post with the report any notices received from
the department relating to that violation.

(2r) Each day care center that receives a report under sub. (1)
shall make available to a parent, guardian or legal custodian of a
child who is receiving, or who is a prospective recipient of, care
and supervision from the day care center the reports under sub. (1)
from the previous 2 years and any notices received from the de-
partment relating to any violations identified in those reports.  In
providing information under this subsection, a day care center
may withhold any information that would disclose the identity of
an employee of the day care center.

(3) The department may require a day care center to provide
to the department any information that is necessary for the depart-
ment to prepare the report under sub. (1).

History:   1991 a. 275; 1993 a. 16, 375; 1997 a. 256.

SUBCHAPTER XVI

LICENSING PROCEDURES AND REQUIREMENTS
FOR CHILD WELFARE AGENCIES, FOSTER HOMES,
TREATMENT FOSTER HOMES, GROUP HOMES, DAY

CARE CENTERS AND COUNTY DEPARTMENTS

48.66 Licensing  duties of the department.   (1)  (a)  Ex-
cept as provided in s. 48.715 (6) and (7), the department shall li-
cense and supervise child welfare agencies, as required by s.
48.60, group homes, as required by s. 48.625, shelter care facili-
ties, as required by s. 938.22, and day care centers, as required by
s. 48.65.  The department may license foster homes or treatment
foster homes, as provided by s. 48.62, and may license and super-
vise county departments in accordance with the procedures speci-
fied in this section and in ss. 48.67 to 48.74.

(b)  Except as provided in s. 48.715 (6), the department of
corrections may license a child welfare agency to operate a se-
cured child caring institution, as defined in s. 938.02 (15g), for
holding in secure custody juveniles who have been convicted un-
der s. 938.183 or adjudicated delinquent under s. 938.183 or
938.34 (4d), (4h) or (4m) and referred to the child welfare agency
by the court or the department of corrections and to provide super-
vision, care and maintenance for those juveniles.  The department
of corrections may also license not more than 5 county depart-
ments, as defined in s. 938.02 (2g), or not more than 5 consortia
of county departments to operate not more than 5 group homes
that have been licensed under par. (a) as secured group homes, as
defined in s. 938.02 (15p), for holding in secure custody juveniles
who have been convicted under s. 938.183 or adjudicated delin-
quent under s. 938.183 or 938.34 (4m) and referred to the county
department by the court and to provide supervision, care and
maintenance for those juveniles.

(c)  A license issued under par. (a) or (b), other than a license
to operate a foster home, treatment foster home, secured child car-
ing institution or secured group home, is valid until revoked or
suspended.  A license issued under this subsection to operate a fos-
ter home, treatment foster home, secured child caring institution
or secured group home may be for any term not to exceed 2 years
from the date of issuance.  No license issued under par. (a) or (b)
is transferable.

(2) The department shall prescribe application forms to be
used by all applicants for licenses from it.  The application forms
prescribed by the department shall require that the social security
numbers of all applicants for a license to operate a child welfare
agency, group home, shelter care facility or day care center who
are individuals, other than an individual who does not have a so-
cial security number and who submits a statement made or sub-
scribed under oath or affirmation as required under sub. (2m) (a)
2., be provided and that the federal employer identification num-

https://docs.legis.wisconsin.gov/document/statutes/2001/120.13(14)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.155(1d)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.685
https://docs.legis.wisconsin.gov/document/statutes/2001/49.155(1d)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.155(1d)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.155(1d)
https://docs.legis.wisconsin.gov/document/statutes/2001/49.155(1d)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.685(4m)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.685(4m)(a)5.
https://docs.legis.wisconsin.gov/document/acts/1983/193
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/404
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2055
https://docs.legis.wisconsin.gov/document/statutes/2001/48.65
https://docs.legis.wisconsin.gov/document/acts/1983/193
https://docs.legis.wisconsin.gov/document/statutes/2001/48.65
https://docs.legis.wisconsin.gov/document/statutes/2001/48.651
https://docs.legis.wisconsin.gov/document/statutes/2001/48.69
https://docs.legis.wisconsin.gov/document/statutes/2001/120.13(14)
https://docs.legis.wisconsin.gov/document/acts/1991/275
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/statutes/2001/48.65(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.69
https://docs.legis.wisconsin.gov/document/acts/1991/275
https://docs.legis.wisconsin.gov/document/acts/1993/213
https://docs.legis.wisconsin.gov/document/acts/1993/375
https://docs.legis.wisconsin.gov/document/acts/1997/256
https://docs.legis.wisconsin.gov/document/statutes/2001/48.65(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.69
https://docs.legis.wisconsin.gov/document/statutes/2001/48.67
https://docs.legis.wisconsin.gov/document/statutes/2001/48.70(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.67
https://docs.legis.wisconsin.gov/document/statutes/2001/48.70(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.73
https://docs.legis.wisconsin.gov/document/statutes/2001/48.657(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.657(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.67
https://docs.legis.wisconsin.gov/document/statutes/2001/48.70(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.657(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.657(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.657(1)
https://docs.legis.wisconsin.gov/document/acts/1991/275
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/375
https://docs.legis.wisconsin.gov/document/acts/1997/256
https://docs.legis.wisconsin.gov/document/statutes/2001/48.715(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.715(7)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.60
https://docs.legis.wisconsin.gov/document/statutes/2001/48.625
https://docs.legis.wisconsin.gov/document/statutes/2001/938.22
https://docs.legis.wisconsin.gov/document/statutes/2001/48.65
https://docs.legis.wisconsin.gov/document/statutes/2001/48.62
https://docs.legis.wisconsin.gov/document/statutes/2001/48.67
https://docs.legis.wisconsin.gov/document/statutes/2001/48.74
https://docs.legis.wisconsin.gov/document/statutes/2001/48.715(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.02(15g)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.183
https://docs.legis.wisconsin.gov/document/statutes/2001/938.183
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4d)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4h)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4m)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.02(2g)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.02(15p)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.183
https://docs.legis.wisconsin.gov/document/statutes/2001/938.183
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(4m)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(2m)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.66(2m)(a)2.


CHILDREN’S CODE  48.67581 Updated 01−02 Wis. Stats. Database

Wisconsin Statutes Archive.

bers of all applicants for a license to operate a child welfare agen-
cy, group home, shelter care facility or day care center who are not
individuals be provided.

(2m) (a)  1.  Except as provided in subd. 2., the department of
health and family services shall require each applicant for a li-
cense under sub. (1) (a) to operate a child welfare agency, group
home, shelter care facility or day care center who is an individual
to provide that department with the applicant’s social security
number, and shall require each applicant for a license under sub.
(1) (a) to operate a child welfare agency, group home, shelter care
facility or day care center who is not an individual to provide that
department with the applicant’s federal employer identification
number, when initially applying for or applying to continue the li-
cense.

2.  If an applicant who is an individual does not have a social
security number, the applicant shall submit a statement made or
subscribed under oath or affirmation to the department of health
and family services that the applicant does not have a social secu-
rity number.  The form of the statement shall be prescribed by the
department of workforce development.  A license issued in re-
liance upon a false statement submitted under this subdivision is
invalid.

(am)  1.  Except as provided in subd. 2., the department of
corrections shall require each applicant for a license under sub. (1)
(b) to operate a secured child caring institution who is an individu-
al to provide that department with the applicant’s social security
number when initially applying for or applying to renew the li-
cense.

2.  If an applicant who is an individual does not have a social
security number, the applicant shall submit a statement made or
subscribed under oath or affirmation to the department of correc-
tions that the applicant does not have a social security number.
The form of the statement shall be prescribed by the department
of workforce development.  A license issued in reliance upon a
false statement submitted under this subdivision is invalid.

(b)  If an applicant who is an individual fails to provide the ap-
plicant’s social security number to the department of health and
family services or if an applicant who is not an individual fails to
provide the applicant’s federal employer identification number to
that department, that department may not issue or continue a li-
cense under sub. (1) (a) to operate a child welfare agency, group
home, shelter care facility or day care center to or for the applicant
unless the applicant is an individual who does not have a social se-
curity number and the applicant submits a statement made or sub-
scribed under oath or affirmation as required under par. (a) 2.

(bm)  If an applicant who is an individual fails to provide the
applicant’s social security number to the department of correc-
tions, that department may not issue or renew a license under sub.
(1) (b) to operate a secured child caring institution to or for the ap-
plicant unless the applicant does not have a social security number
and the applicant submits a statement made or subscribed under
oath or affirmation as required under par. (am) 2.

(c)  The department of health and family services may not dis-
close any information obtained under par. (a) 1. to any person ex-
cept to the department of revenue for the sole purpose of request-
ing certifications under s. 73.0301 or on the request of the
department of workforce development under s. 49.22 (2m).

(cm)  The department of corrections may not disclose any in-
formation obtained under par. (am) 1. to any person except on the
request of the department of workforce development under s.
49.22 (2m).

(3) The department shall prescribe the form and content of re-
cords to be kept and information to be reported by persons li-
censed by it.

(5) A child welfare agency, group home, day care center or
shelter care facility license, other than a probationary license, is
valid until revoked or suspended, but shall be reviewed every 2
years after the date of issuance as provided in this subsection.  At
least 30 days prior to the continuation date of the license, the li-

censee shall submit to the department an application for continu-
ance of the license in the form and containing the information that
the department requires.  If the minimum requirements for a li-
cense established under s. 48.67 are met, the application is ap-
proved, the applicable fees referred to in ss. 48.68 (1) and 48.685
(8) are paid and any forfeiture under s. 48.715 (3) (a) or penalty
under s. 48.76 that is due is paid, the department shall continue the
license for an additional 2−year period, unless sooner suspended
or revoked.  If the application is not timely filed, the department
shall issue a warning to the licensee.  If the licensee fails to apply
for continuance of the license within 30 days after receipt of the
warning, the department may revoke the license as provided in s.
48.715 (4) and (4m) (b).

History:   1975 c. 307; 1977 c. 29, 271, 418, 447; 1979 c. 330; 1985 a. 176; 1993
a. 375 ss. 10, 12, 13; 1993 a. 377, 446, 491; 1995 a. 27, 77, 352; 1997 a. 27, 191, 205,
237; 1999 a. 9.

Cross Reference:  See also ch. HFS 38, Wis. adm. code.

48.67 Rules  governing child  welfare agencies, day
care centers, foster homes, treatment foster homes,
group  homes, shelter care facilities and county depart -
ments.   The department shall promulgate rules establishing
minimum requirements for the issuance of licenses to, and estab-
lishing standards for the operation of, child welfare agencies, day
care centers, foster homes, treatment foster homes, group homes,
shelter care facilities, and county departments.  These rules shall
be designed to protect and promote the health, safety, and welfare
of the children in the care of all licensees.  The department shall
consult with the department of commerce and the department of
public instruction before promulgating these rules.  In establish-
ing the minimum requirements for the issuance of licenses to day
care centers that provide care and supervision for children under
one year of age, the department shall include a requirement that
all licensees who are individuals and all employees and volunteers
of a licensee who provide care and supervision for children re-
ceive, before the date on which the license is issued or the employ-
ment or volunteer work commences, whichever is applicable,
training in the most current medically accepted methods of pre-
venting sudden infant death syndrome.

History:   1975 c. 307; 1977 c. 29, 205, 271, 418, 447; 1979 c. 300; 1985 a. 176;
1993 a. 375, 446; 1995 a. 27 ss. 2599, 9116 (4), 9145 (1); 1997 a. 27; 2001 a. 16.

Cross Reference:  See also chs. HFS 45 and 46, Wis. adm. code.

48.675 Foster  care education program.   (1) DEVELOP-
MENT OF PROGRAM.  The department shall develop a foster care
education program to provide specialized training for persons op-
erating family foster homes or treatment foster homes.  Participa-
tion in the program shall be voluntary and shall be limited to per-
sons operating foster homes or treatment foster homes licensed
under s. 48.62 and caring for children with special treatment
needs.

(2) APPROVAL OF PROGRAMS.  The department shall promul-
gate rules for approval of programs to meet the requirements of
this section.  Such programs may include, but need not be limited
to:  in−service training; workshops and seminars developed by the
department or by county departments; seminars and courses of-
fered through public or private education agencies; and work-
shops, seminars and courses pertaining to behavioral and develop-
mental disabilities and to the development of mutual support
services for foster parents and treatment foster parents.  The de-
partment may approve programs under this subsection only after
consideration of relevant factors including level of education, use-
ful or necessary skills, location and other criteria as determined by
the department.

(3) SUPPORT SERVICES.  The department shall provide funds
from the appropriation under s. 20.435 (6) (a) to enable foster par-
ents and treatment foster parents to attend education programs ap-
proved under sub. (2) and shall promulgate rules concerning dis-
bursement of the funds.  Moneys disbursed under this subsection
may be used for the following purposes:

(a)  Care of residents of the foster home or treatment foster
home during the time of participation in an education program.
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(b)  Transportation to and from an education program.
(c)  Course materials and fees.
(d)  Specialized workshops, seminars, and courses pertaining

to behavioral and developmental disabilities.
History:   1977 c. 418; 1979 c. 34 s. 2102 (20) (a); 1983 a. 27 s. 2202 (20); 1985

a. 29, 176; 1989 a. 31, 107; 1993 a. 446; 1997 a. 35.
Cross Reference:  See also ch. HFS 38, 45, 46, 52, 54, 55, 56, and 57, Wis. adm.

code.

48.68 Investigation  of applicant; issuing of license.
(1) After receipt of an application for a license, the department
shall investigate to determine if the applicant meets the minimum
requirements for a license adopted by the department under s.
48.67 and meets the requirements specified in s. 48.685, if appli-
cable.  In determining whether to issue or continue a license, the
department may consider any action by the applicant, or by an em-
ployee of the applicant, that constitutes a substantial failure by the
applicant or employee to protect and promote the health, safety
and welfare of a child.  Upon satisfactory completion of this inves-
tigation and payment of the fee required under s. 48.615 (1) (a) or
(b), 48.625 (2) (a), 48.65 (3) (a) or 938.22 (7) (b), the department
shall issue a license under s. 48.66 (1) (a) or, if applicable, a proba-
tionary license under s. 48.69 or, if applicable, shall continue a li-
cense under s. 48.66 (5).  At the time of initial licensure and license
renewal, the department shall provide a foster home licensee with
written information relating to the age−related monthly foster care
rates and supplemental payments specified in s. 48.62 (4), includ-
ing payment amounts, eligibility requirements for supplemental
payments and the procedures for applying for supplemental pay-
ments.

(2) Before continuing the license of any child welfare agency
to operate a residential care center for children and youth or of any
group home, the department shall consider all formal complaints
filed under s. 48.745 (2) and the disposition of each during the pre-
vious 2−year period.

(3) Within 10 working days after receipt of an application for
initial licensure of a child welfare agency to operate a residential
care center for children and youth or of a group home, the depart-
ment shall notify the city, town, or village planning commission,
or other appropriate city, town, or village agency if there is no
planning commission, of receipt of the application.  The depart-
ment shall request that the planning commission or agency send
to the department, within 30 days, a description of any specific
hazards that may affect the health and safety of the residents of the
residential care center for children and youth or group home.  No
license may be issued to a child welfare agency to operate a resi-
dential care center for children and youth or to a group home until
the 30−day period has expired or until the department receives the
response of the planning commission or agency, whichever is
sooner.  In issuing a license the department shall give full consid-
eration to such hazards determined by the planning commission
or agency.

(4) Prior to initial licensure of a residential care center for chil-
dren and youth operated by a child welfare agency or of a group
home, the applicant for licensure shall make a good faith effort to
establish a community advisory committee consisting of repre-
sentatives from the child welfare agency or proposed group home,
the neighborhood in which the proposed residential care center for
children and youth or group home will be located and a local unit
of government.  The community advisory committee shall pro-
vide a forum for communication for those persons interested in the
proposed residential care center for children and youth or group
home.  Any committee established under this subsection shall
continue in existence after licensure to make recommendations to
the licensee regarding the impact of the residential care center for
children and youth or group home on the neighborhood.  The de-
partment shall determine compliance with this subsection both
prior to and after initial licensure.

History:   1977 c. 205, 418; 1981 c. 72; 1991 a. 39; 1993 a. 375, 395, 491; 1995
a. 27, 77; 1997 a. 27; 1999 a. 9; 2001 a. 59.

Cross Reference:  See also ch. HFS 56, Wis. adm. code.

48.685 Criminal  history and  child abuse record
search.   (1) In this section:

(ag)  1.  “Caregiver” means any of the following:
a.  A person who is, or is expected to be, an employee or con-

tractor of an entity, who is or is expected to be under the control
of the entity, as defined by the department by rule, and who has,
or is expected to have, regular, direct contact with clients of the
entity.

b.  A person who has, or is seeking, a license, certification or
contract to operate an entity.

2.  “Caregiver” does not include a person who is certified as
an emergency medical technician under s. 146.50 if the person is
employed, or seeking employment, as an emergency medical
technician and does not include a person who is certified as a first
responder under s. 146.50 if the person is employed, or seeking
employment, as a first responder.

(am)  “Client” means a child who receives direct care or treat-
ment services from an entity.

(ar)  “Contractor” means, with respect to an entity, a person, or
that person’s agent, who provides services to the entity under an
express or implied contract or subcontract, including a person
who has staff privileges at the entity.

(av)  “Direct contact” means face−to−face physical proximity
to a client that affords the opportunity to commit abuse or neglect
of a client or to misappropriate the property of a client.

(b)  “Entity” means a child welfare agency that is licensed un-
der s. 48.60 to provide care and maintenance for children, to place
children for adoption or to license foster homes or treatment foster
homes; a foster home or treatment foster home that is licensed un-
der s. 48.62; a group home that is licensed under s. 48.625; a shel-
ter care facility that is licensed under s. 938.22; a day care center
that is licensed under s. 48.65 or established or contracted for un-
der s. 120.13 (14); a day care provider that is certified under s.
48.651; or a temporary employment agency that provides caregiv-
ers to another entity.

(bg)  “Foster home” includes a placement for adoption under
s. 48.833 of a child for whom adoption assistance will be provided
under s. 48.975 after the adoption is finalized.

(bm)  “Nonclient resident” means a person who resides, or is
expected to reside, at an entity, who is not a client of the entity and
who has, or is expected to have, regular, direct contact with clients
of the entity.

(br)  “Reservation” means land in this state within the bound-
aries of a reservation of a tribe or within the bureau of Indian af-
fairs service area for the Ho−Chunk Nation.

(c)  “Serious crime” means a violation of s. 940.19 (3), 1999
stats., a violation of s. 940.01, 940.02, 940.03, 940.05, 940.12,
940.19 (2), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3),
940.285 (2), 940.29, 940.295, 948.02 (1) or (2), 948.025, 948.03
(2), 948.05, 948.055, 948.06, 948.07, 948.08, 948.11 (2) (a) or
(am), 948.12, 948.13, 948.21 (1) or 948.30 or a violation of the
law of any other state or United States jurisdiction that would be
a violation of s. 940.19 (3), 1999 stats., or a violation of s. 940.01,
940.02, 940.03, 940.05, 940.12, 940.19 (2), (4), (5) or (6), 940.22
(2) or (3), 940.225 (1), (2) or (3), 940.285 (2), 940.29, 940.295,
948.02 (1) or (2), 948.025, 948.03 (2), 948.05, 948.055, 948.06,
948.07, 948.08, 948.11 (2) (a) or (am), 948.12, 948.13, 948.21 (1)
or 948.30 if committed in this state.

NOTE:   Par. (c) is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

(c)   “Serious crime” means a violation of s. 940.01, 940.02, 940.03, 940.05,
940.12, 940.19 (2), (3), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3),
940.285 (2), 940.29, 940.295, 948.02 (1) or (2), 948.025, 948.03 (2), 948.05,
948.055, 948.06, 948.07, 948.08, 948.11 (2) (a) or (am), 948.12, 948.13, 948.21 (1)
or 948.30 or a violation of the law of any other state or United States jurisdiction
that would be a violation of s. 940.01, 940.02, 940.03, 940.05, 940.12, 940.19 (2),
(3), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3), 940.285 (2), 940.29,
940.295, 948.02 (1) or (2), 948.025, 948.03 (2), 948.05, 948.055, 948.06, 948.07,
948.08, 948.11 (2) (a) or (am), 948.12, 948.13, 948.21 (1) or 948.30 if committed
in this state.
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(d)  “Treatment foster home” includes a placement for adoption
under s. 48.833 of a child for whom adoption assistance will be
provided under s. 48.975 after the adoption is finalized.

(e)  “Tribe” means a federally recognized American Indian
tribe or band in this state.

(2) (am)  The department, a county department, a child wel-
fare agency or a school board shall obtain all of the following with
respect to a caregiver specified in sub. (1) (ag) 1. b., a nonclient
resident of an entity and a person under 18 years of age, but not
under 12 years of age, who is a caregiver of a day care center that
is licensed under s. 48.65 or established or contracted for under s.
120.13 (14) or of a day care provider that is certified under s.
48.651:

1.  A criminal history search from the records maintained by
the department of justice.

2.  Information that is contained in the registry under s. 146.40
(4g) regarding any findings against the person.

3.  Information maintained by the department of regulation
and licensing regarding the status of the person’s credentials, if ap-
plicable.

4.  Information maintained by the department regarding any
substantiated reports of child abuse or neglect against the person.

5.  Information maintained by the department under this sec-
tion and under ss. 48.651 (2m), 48.75 (1m) and 120.13 (14) re-
garding any denial to the person of a license, continuation or re-
newal of a license, certification or a contract to operate an entity
for a reason specified in sub. (4m) (a) 1. to 5. and regarding any
denial to the person of employment at, a contract with or permis-
sion to reside at an entity for a reason specified in sub. (4m) (b) 1.
to 5.  If the information obtained under this subdivision indicates
that the person has been denied a license, continuation or renewal
of a license, certification, a contract, employment or permission
to reside as described in this subdivision, the department, a county
department, a child welfare agency or a school board need not ob-
tain the information specified in subds. 1. to 4.

(b)  1.  Every entity shall obtain all of the following with respect
to a caregiver of the entity:

a.  A criminal history search from the records maintained by
the department of justice.

b.  Information that is contained in the registry under s. 146.40
(4g) regarding any findings against the person.

c.  Information maintained by the department of regulation
and licensing regarding the status of the person’s credentials, if ap-
plicable.

d.  Information maintained by the department regarding any
substantiated reports of child abuse or neglect against the person.

e.  Information maintained by the department under this sec-
tion and under ss. 48.651 (2m), 48.75 (1m) and 120.13 (14) re-
garding any denial to the person of a license, continuation or re-
newal of a license, certification or a contract to operate an entity
for a reason specified in sub. (4m) (a) 1. to 5. and regarding any
denial to the person of employment at, a contract with or permis-
sion to reside at an entity for a reason specified in sub. (4m) (b) 1.
to 5.  If the information obtained under this subd. 1. e. indicates
that the person has been denied a license, continuation or renewal
of a license, certification, a contract, employment or permission
to reside as described in this subd. 1. e., the entity need not obtain
the information specified in subd. 1. a. to d.

4.  Subdivision 1. does not apply with respect to a person un-
der 18 years of age, but not under 12 years of age, who is a care-
giver or nonclient resident of a day care center that is licensed un-
der s. 48.65 or established or contracted for under s. 120.13 (14)
or of a day care provider that is certified under s. 48.651 and with
respect to whom the department, a county department or a school
board is required under par. (am) (intro.) to obtain the information
specified in par. (am) 1. to 5.

(bb)  If information obtained under par. (am) or (b) 1. indicates
a charge of a serious crime, but does not completely and clearly

indicate the final disposition of the charge, the department, county
department, child welfare agency, school board or entity shall
make every reasonable effort to contact the clerk of courts to de-
termine the final disposition of the charge.  If a background infor-
mation form under sub. (6) (a) or (am) indicates a charge or a con-
viction of a serious crime, but information obtained under par.
(am) or (b) 1. does not indicate such a charge or conviction, the
department, county department, child welfare agency, school
board or entity shall make every reasonable effort to contact the
clerk of courts to obtain a copy of the criminal complaint and the
final disposition of the complaint.  If information obtained under
par. (am) or (b) 1.,  a background information form under sub. (6)
(a) or (am) or any other information indicates a conviction of a
violation of s. 940.19 (1), 940.195, 940.20, 941.30, 942.08,
947.01 or 947.013 obtained not more than 5 years before the date
on which that information was obtained, the department, county
department, child welfare agency, school board or entity shall
make every reasonable effort to contact the clerk of courts to ob-
tain a copy of the criminal complaint and judgment of conviction
relating to that violation.

(bd)  Notwithstanding pars. (am) and (b) 1., the department, a
county department, a child welfare agency or a school board is not
required to obtain the information specified in par. (am) 1. to 5.,
and an entity is not required to obtain the information specified in
par. (b) 1. a. to e., with respect to a person under 18 years of age
whose background information form under sub. (6) (am) indicates
that the person is not ineligible to be employed, contracted with
or permitted to reside at an entity for a reason specified in sub.
(4m) (b) 1. to 5. and with respect to whom the department, county
department, child welfare agency, school board or entity other-
wise has no reason to believe that the person is ineligible to be
employed, contracted with or permitted to reside at an entity for
any of those reasons.  This paragraph does not preclude the depart-
ment, a county department, a child welfare agency or a school
board from obtaining, at its discretion, the information specified
in par. (am) 1. to 5. with respect to a person described in this para-
graph who is a nonclient resident or a prospective nonclient resi-
dent of an entity.

(bg)  If an entity employs or contracts with a caregiver for
whom, within the last 4 years, the information required under par.
(b) 1. a. to c. and e. has already been obtained by another entity,
the entity may obtain that information from that other entity,
which shall provide the information, if possible, to the requesting
entity.  If an entity cannot obtain the information required under
par. (b) 1. a. to c. and e. from another entity or if an entity has rea-
sonable grounds to believe that any information obtained from an-
other entity is no longer accurate, the entity shall obtain that infor-
mation from the sources specified in par. (b) 1. a. to c. and e.

(bm)  If the person who is the subject of the search under par.
(am) or (b) 1. is not a resident of this state, or if at any time within
the 3 years preceding the date of the search that person has not
been a resident of this state, or if the department, county depart-
ment, child welfare agency, school board or entity determines that
the person’s employment, licensing or state court records provide
a reasonable basis for further investigation, the department,
county department, child welfare agency, school board or entity
shall make a good faith effort to obtain from any state or other
United States jurisdiction in which the person is a resident or was
a resident within the 3 years preceding the date of the search infor-
mation that is equivalent to the information specified in par. (am)
1. or (b) 1. a.  The department, county department, child welfare
agency, school board or entity may require the person to be finger-
printed on 2 fingerprint cards, each bearing a complete set of the
person’s fingerprints.  The department of justice may provide for
the submission of the fingerprint cards to the federal bureau of in-
vestigation for the purposes of verifying the identity of the person
fingerprinted and obtaining records of his or her criminal arrests
and convictions.

(d)  Every entity shall maintain, or shall contract with another
person to maintain, the most recent background information
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obtained on a caregiver under par. (b).  The information shall be
made available for inspection by authorized persons, as defined
by the department by rule.

(3) (a)  Every 4 years or at any time within that period that the
department, a county department, a child welfare agency or a
school board considers appropriate, the department, county de-
partment, child welfare agency or school board shall request the
information specified in sub. (2) (am) 1. to 5. for all persons who
are licensed, certified or contracted to operate an entity, for all per-
sons who are nonclient residents of an entity and for all persons
under 18 years of age, but not under 12 years of age, who are care-
givers of a day care center that is licensed under s. 48.65 or estab-
lished or contracted for under s. 120.13 (4) or of a day care provid-
er that is certified under s. 48.651.

(b)  Every 4 years or at any time within that period that an entity
considers appropriate, the entity shall request the information
specified in sub. (2) (b) 1. a. to e. for all persons who are caregivers
of the entity other than persons under 18 years of age, but not un-
der 12 years of age, who are caregivers of a day care center that
is licensed under s. 48.65 or established or contracted for under s.
120.13 (14) or of a day care provider that is certified under s.
48.651.

(3m) Notwithstanding subs. (2) (b) 1. and (3) (b), if the depart-
ment, a county department, a child welfare agency or a school
board has obtained the information required under sub. (2) (am)
or (3) (a) with respect to a person who is a caregiver specified in
sub. (1) (ag) 1. b. and that person is also an employee, contractor
or nonclient resident of an entity, the entity is not required to ob-
tain the information specified in sub. (2) (b) 1. or (3) (b) with re-
spect to that person.

(4) An entity that violates sub. (2), (3) or (4m) (b) may be re-
quired to forfeit not more than $1,000 and may be subject to other
sanctions specified by the department by rule.

(4m) (a)  Notwithstanding s. 111.335, and except as provided
in par. (ad) and sub. (5), the department may not license, or con-
tinue or renew the license of, a person to operate an entity, a county
department may not certify a day care provider under s. 48.651,
a county department or a child welfare agency may not license, or
renew the license of, a foster home or treatment foster home under
s. 48.62 and a school board may not contract with a person under
s. 120.13 (14), if the department, county department, child welfare
agency or school board knows or should have known any of the
following:

1.  That the person has been convicted of a serious crime or,
if  the person is an applicant for issuance or continuation of a li-
cense to operate a day care center or for initial certification under
s. 48.651 or for renewal of that certification or if the person is pro-
posing to contract with a school board under s. 120.13 (14) or to
renew a contract under that subsection, that the person has been
convicted of a serious crime or adjudicated delinquent on or after
his or her 12th birthday for committing a serious crime.

3.  That a unit of government or a state agency, as defined in
s. 16.61 (2) (d), has made a finding that the person has abused or
neglected any client or misappropriated the property of any client.

4.  That a determination has been made under s. 48.981 (3) (c)
4. that the person has abused or neglected a child.

5.  That, in the case of a position for which the person must be
credentialed by the department of regulation and licensing, the
person’s credential is not current or is limited so as to restrict the
person from providing adequate care to a client.

(ad)  The department, a county department or a child welfare
agency may license a foster home or treatment foster home under
s. 48.62, a county department may certify a day care provider un-
der s. 48.651 and a school board may contract with a person under
s. 120.13 (14), conditioned on the receipt of the information speci-
fied in sub. (2) (am) indicating that the person is not ineligible to
be licensed, certified or contracted with for a reason specified in
par. (a) 1. to 5.

(b)  Notwithstanding s. 111.335, and except as provided in sub.
(5), an entity may not employ or contract with a  caregiver or per-
mit a nonclient resident to reside at the entity if the entity knows
or should have known any of the following:

1.  That the person has been convicted of a serious crime or,
if  the person is  a caregiver or nonclient resident of a day care cen-
ter that is licensed under s. 48.65 or established or contracted for
under s. 120.13 (14) or of a day care provider that is certified under
s. 48.651, that the person has been convicted of a serious crime or
adjudicated delinquent on or after his or her 12th birthday for com-
mitting a serious crime.

3.  That a unit of government or a state agency, as defined in
s. 16.61 (2) (d), has made a finding that the person has abused or
neglected any client or misappropriated the property of any client.

4.  That a determination has been made under s. 48.981 (3) (c)
4. that the person has abused or neglected a child.

5.  That, in the case of a position for which the person must be
credentialed by the department of regulation and licensing, the
person’s credential is not current or is limited so as to restrict the
person from providing adequate care to a client.

(c)  If the background information form completed by a person
under sub. (6) (am) indicates that the person is not ineligible to be
employed or contracted with for a reason specified in par. (b) 1.
to 5., an entity may employ or contract with the person for not
more than 60 days pending the receipt of the information sought
under sub. (2) (am) 1. to 5. or (b) 1.  If the background information
form completed by a person under sub. (6) (am) indicates that the
person is not ineligible to be permitted to reside at an entity for a
reason specified in par. (b) 1. to 5. and if an entity otherwise has
no reason to believe that the person is ineligible to be permitted to
reside at an entity for any of those reasons, the entity may permit
the person to reside at the entity for not more than 60 days pending
receipt of the information sought under sub. (2) (am).  An entity
shall provide supervision for a person who is employed, con-
tracted with or permitted to reside as permitted under this para-
graph.

(5) (a)  The department may license to operate an entity, a
county department may certify under s. 48.651, a county depart-
ment or a child welfare agency may license under s. 48.62 and a
school board may contract with under s. 120.13 (14) a person who
otherwise may not be licensed, certified or contracted with for a
reason specified in sub. (4m) (a) 1. to 5., and an entity may employ,
contract with or permit to reside at the entity a person who other-
wise may not be employed, contracted with or permitted to reside
at the entity for a reason specified in sub. (4m) (b) 1. to 5., if the
person demonstrates to the department, the county department,
the child welfare agency or the school board or, in the case of an
entity that is located within the boundaries of a reservation, to the
person or body designated by the tribe under sub. (5d) (a) 3., by
clear and convincing evidence and in accordance with procedures
established by the department by rule or by the tribe that he or she
has been rehabilitated.

(bm)  For purposes of licensing a foster home or treatment fos-
ter home, no person who has been convicted of any of the follow-
ing offenses may be permitted to demonstrate that he or she has
been rehabilitated:

1.  An offense under ch. 948 that is a felony.
2.  A violation of s. 940.19 (3), 1999 stats., or of s. 940.19 (2),

(4), (5) or (6) or 940.20 (1) or (1m), if the victim is the spouse of
the person.

NOTE:   Subd. 2. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

2.  A violation of s. 940.19 (2), (3), (4), (5) or (6) or 940.20 (1) or (1m), if the
victim is the spouse of the person.

3.  A violation of s. 943.23 (1m) or (1r), 1999 stats., or of s.
940.01, 940.02, 940.03, 940.05, 940.06, 940.21, 940.225 (1), (2)
or (3), 940.23, 940.305, 940.31, 941.20 (2) or (3), 941.21, 943.10
(2), 943.23 (1g) or 943.32 (2).
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NOTE:   Subd. 3. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. Prior
to 2−1−03 it reads:

3.  A violation of s. 940.01, 940.02, 940.03, 940.05, 940.06, 940.21, 940.225
(1), (2) or (3), 940.23, 940.305, 940.31, 941.20 (2) or (3), 941.21, 943.10 (2), 943.23
(1g), (1m) or (1r) or 943.32 (2).

4.  A violation of s. 940.19 (3), 1999 stats., or of s. 125.075 (1),
125.085 (3) (a) 2., 125.105 (2) (b), 125.66 (3), 125.68 (12),
940.09, 940.19 (2), (4), (5), or (6), 940.20, 940.203, 940.205,
940.207, or 940.025 [s. 940.25], a violation of s. 346.63 (1), (2),
(5), or (6) that is a felony under s. 346.65 (2) (e) or (f), (2j) (d) or
(3m), or an offense under ch. 961 that is a felony, if committed not
more than 5 years before the date of the investigation under sub.
(2) (am).

NOTE:   Subd. 4. is shown as amended eff. 2−1−03 by 2001 Wis. Act 109. The
bracketed language indicates the correct cross−reference.  Corrective legislation
is pending.  Prior to 2−1−03 it reads:

4.   A violation of s. 125.075 (1), 125.085 (3) (a) 2., 125.105 (2) (b), 125.66 (3),
125.68 (12), 940.09, 940.19 (2), (3), (4), (5), or (6), 940.20, 940.203, 940.205,
940.207, or 940.25, a violation of s. 346.63 (1), (2), (5), or (6) that is a felony under
s. 346.65 (2) (e) or (f), (2j) (d), or (3m), or an offense under ch. 961 that is a felony,
if  committed not more than 5 years before the date of the investigation under sub.
(2) (am).

(5c) (a)  Any person who is permitted but fails under sub. (5)
(a) to demonstrate to the department or a child welfare agency that
he or she has been rehabilitated may appeal to the secretary of
health and family services or his or her designee.  Any person who
is adversely affected by a decision of the secretary or his or her
designee under this paragraph has a right to a contested case hear-
ing under ch. 227.

(b)  Any person who is permitted but fails under sub. (5) (a) to
demonstrate to the county department that he or she has been reha-
bilitated may appeal to the director of the county department or his
or her designee.  Any person who is adversely affected by a deci-
sion of the director or his or her designee under this paragraph has
a right to appeal the decision under ch. 68.

(c)  Any person who is permitted but fails under sub. (5) (a) to
demonstrate to the school board that he or she has been rehabili-
tated may appeal to the state superintendent of public instruction
or his or her designee.  Any person who is adversely affected by
a decision of the state superintendent or his or her designee under
this paragraph has a right to a contested case hearing under ch.
227.

(5d) (a)  Any tribe that chooses to conduct rehabilitation re-
views under sub. (5) shall submit to the department a rehabilita-
tion review plan that includes all of the following:

1.  The criteria to be used to determine if a person has been re-
habilitated.

2.  The title of the person or body designated by the tribe to
whom a request for review must be made.

3.  The title of the person or body designated by the tribe to
determine whether a person has been rehabilitated.

3m.  The title of the person or body, designated by the tribe,
to whom a person may appeal an adverse decision made by the
person specified under subd. 3. and whether the tribe provides any
further rights to appeal.

4.  The manner in which the tribe will submit information re-
lating to a rehabilitation review to the department so that the de-
partment may include that information in its report to the legisla-
ture required under sub. (5g).

5.  A copy of the form to be used to request a review and a copy
of the form on which a written decision is to be made regarding
whether a person has demonstrated rehabilitation.

(b)  If, within 90 days after receiving the plan, the department
does not disapprove the plan, the plan shall be considered ap-
proved.  If, within 90 days after receiving the plan, the department
disapproves the plan, the department shall provide notice of that
disapproval to the tribe in writing, together with the reasons for the
disapproval.  The department may not disapprove a plan unless the
department finds that the plan is not rationally related to the
protection of clients.  If the department disapproves the plan, the
tribe may, within 30 days after receiving notice of the disapproval,

request that the secretary review the department’s decision.  A fi-
nal decision under this paragraph is not subject to further review
under ch. 227.

(5g) Beginning on January 1 1999, and annually thereafter,
the department shall submit a report to the legislature under s.
13.172 (2) that specifies the number of persons in the previous
year who have requested to demonstrate that they have been reha-
bilitated under sub. (5) (a), the number of persons who successful-
ly demonstrated that they have been rehabilitated under sub. (5)
(a) and the reasons for the success or failure of a person who has
attempted to demonstrate that he or she has been rehabilitated.

(5m) Notwithstanding s. 111.335, the department may refuse
to license a person to operate an entity, a county department or a
child welfare agency may refuse to license a foster home or treat-
ment foster home under s. 48.62, and an entity may refuse to
employ or contract with a caregiver or permit a nonclient resident
to reside at the entity if the person has been convicted of an offense
that is not a serious crime, but that is, in the estimation of the de-
partment, county department, child welfare agency or entity, sub-
stantially related to the care of a client.  Notwithstanding s.
111.335, the department may refuse to license a person to operate
a day care center, a county department may refuse to certify a day
care provider under s. 48.651, a school board may refuse to con-
tract with a person under s. 120.13 (14), a day care center that is
licensed under s. 48.65 or established or contracted for under s.
120.13 (14) and a day care provider that is certified under s.
48.651 may refuse to employ or contract with a caregiver or per-
mit a nonclient resident to reside at the day care center or day care
provider if the person has been convicted of or adjudicated delin-
quent on or after his or her 12th birthday for an offense that is not
a serious crime, but that is, in the estimation of the department,
county department, school board, day care center or day care pro-
vider, substantially related to the care of a client.

(6) (a)  The department shall require any person who applies
for issuance, continuation or renewal of a license to operate an en-
tity, a county department shall require any day care provider who
applies for initial certification under s. 48.651 or for renewal of
that certification, a county department or a child welfare agency
shall require any person who applies for issuance or renewal of a
license to operate a foster home or treatment foster home under s.
48.62 and a school board shall require any person who proposes
to contract with the school board under s. 120.13 (14) or to renew
a contract under that subsection, to complete a background infor-
mation form that is provided by the department.

(am)  Every 4 years an entity shall require all of its caregivers
and nonclient residents to complete a background information
form that is provided to the entity by the department.

(b)  1.  For caregivers who are licensed by the department, for
persons under 18 years of age, but not under 12 years of age, who
are caregivers of a day care center that is licensed under s. 48.65
or established or contracted for under s. 120.13 (14) or of a day
care provider that is certified under s. 48.651, for persons who are
nonclient residents of an entity that is licensed by the department,
and for other persons specified by the department by rule, the enti-
ty shall send the background information form to the department.

2.  For caregivers who are licensed or certified by a county de-
partment, for persons who are nonclient residents of an entity that
is licensed or certified by a county department and for other per-
sons specified by the department by rule, the entity shall send the
background information form to the county department.

3.  For caregivers who are licensed by a child welfare agency,
for persons who are nonclient residents of an entity that is licensed
by a child welfare agency and for other persons specified by the
department by rule, the entity shall send the background informa-
tion form to the child welfare agency.

4.  For caregivers who are contracted with by a school board,
for persons who are nonclient residents of an entity that is con-
tracted with by a school board and for other persons specified by
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the department by rule, the entity shall send the background infor-
mation form to the school board.

(c)  A person who provides false information on a background
information form required under this subsection may be required
to forfeit not more than $1,000 and may be subject to other sanc-
tions specified by the department by rule.

(7) The department shall do all of the following:
(c)  Conduct throughout the state periodic training sessions that

cover criminal background investigations; reporting and investi-
gating misappropriation of property or abuse or neglect of a client;
and any other material that will better enable entities to comply
with the requirements of this section.

(d)  Provide a background information form that requires the
person completing the form to include his or her date of birth on
the form.

(8) The department, a county department, a child welfare
agency or a school board may charge a fee for obtaining the infor-
mation required under sub. (2) (am) or (3) (a) or for providing in-
formation to an entity to enable the entity to comply with sub. (2)
(b) 1. or (3) (b).  The fee may not exceed the reasonable cost of
obtaining the information.  No fee may be charged to a nurse’s as-
sistant, as defined in s. 146.40 (1) (d), for obtaining or maintaining
information if to do so would be inconsistent with federal law.

History:   1997 a. 27, 237, 281; 1999 a. 9, 32, 56, 185, 186; 2001 a. 109.
Cross Reference:  See also ch. HFS 12, Wis. adm. code.

48.69 Probationary  licenses.   Except as provided under s.
48.715 (6) and (7), if any child welfare agency, shelter care facili-
ty, group home or day care center that has not been previously is-
sued a license under s. 48.66 (1) (a) applies for a license, meets the
minimum requirements for a license established under s. 48.67
and pays the applicable fee referred to in s. 48.68 (1), the depart-
ment shall issue a probationary license to that child welfare agen-
cy, shelter care facility, group home or day care center.  A proba-
tionary license is valid for up to 6 months after the date of issuance
unless renewed under this section or suspended or revoked under
s. 48.715.  Before a probationary license expires, the department
shall inspect the child welfare agency, shelter care facility, group
home or day care center holding the probationary license and, ex-
cept as provided under s. 48.715 (6) and (7), if the child welfare
agency, shelter care facility, group home or day care center meets
the minimum requirements for a license established under s.
48.67, the department shall issue a license under s. 48.66 (1) (a).
A probationary license issued under this section may be renewed
for one 6−month period.

History:   1975 c. 307; 1977 c. 271; 1985 a. 176; 1993 a. 375; 1997 a. 191, 237;
1999 a. 9.

48.70 Provisions  of licenses.   (1) GENERAL.  Each license
shall state the name of the person licensed, the premises included
under the license, the maximum number of children who can be
received and their age and sex and such additional information
and special conditions as the department may prescribe.

(2) SPECIAL PROVISIONS FOR CHILD WELFARE AGENCY LICENSES.
A license to a child welfare agency shall also specify the kind of
child welfare work the agency is authorized to undertake, whether
the agency may accept guardianship of children, whether the
agency may place children in foster homes or treatment foster
homes, and if so, the area the agency is equipped to serve.

(4) SPECIAL PROVISIONS FOR COUNTY DEPARTMENTS.  Licenses
to county departments shall specify whether the county depart-
ment may accept guardianship of children and place children for
adoption.

History:   1973 c. 90; 1975 c. 307; 1977 c. 271; 1985 a. 176; 1993 a. 375, 446.

48.715 Sanctions  and penalties.   (1) In this section, “li -
censee” means a person who holds a license under s. 48.66 (1) (a)
or a probationary license under s. 48.69 to operate a child welfare
agency, shelter care facility, group home or day care center.

(2) If  the department provides written notice of the grounds
for a sanction, an explanation of the types of sanctions that may

be imposed under this subsection and an explanation of the pro-
cess for appealing a sanction imposed under this subsection, the
department may order any of the following sanctions:

(a)  That a person stop operating a child welfare agency, shelter
care facility, group home or day care center if the child welfare
agency, shelter care facility, group home or day care center is with-
out a license in violation of s. 48.66 (1) (a) or a probationary li-
cense in violation of s. 48.69.

(b)  That a person who employs a person who has had a license
under s. 48.66 (1) (a) or a probationary license under s. 48.69 re-
voked within the previous 5 years terminate the employment of
that person within 30 days after the date of the order.  This para-
graph includes employment of a person in any capacity, whether
as an officer, director, agent or employee.

(c)  That a licensee stop violating any provision of licensure un-
der s. 48.70 (1) or rules promulgated by the department under s.
48.67.

(d)  That a licensee submit a plan of correction for violation of
any provision of licensure under s. 48.70 (1) or rule promulgated
by the department under s. 48.67.

(e)  That a licensee implement and comply with a plan of
correction provided by the department or previously submitted by
the licensee and approved by the department.

(f)  That a licensee close the intake of any new children until
all violations of the provisions of licensure under s. 48.70 (1) and
the rules promulgated by the department under s. 48.67 are cor-
rected.

(g)  That a licensee provide training for the licensee’s staff
members as specified by the department.

(3) If  the department provides written notice of the grounds
for a penalty, an explanation of the types of penalties that may be
imposed under this subsection and an explanation of the process
for appealing a penalty imposed under this subsection, the depart-
ment may impose any of the following penalties against a licensee
or any other person who violates a provision of licensure under s.
48.70 (1) or rule promulgated by the department under s. 48.67 or
who fails to comply with an order issued under sub. (2) by the time
specified in the order:

(a)  A daily forfeiture amount per violation of not less than $10
nor more than $1,000.  All of the following apply to a forfeiture
under this paragraph:

1.  Within the limits specified in this paragraph, the depart-
ment may, by rule, set daily forfeiture amounts and payment dead-
lines based on the size and type of facility or agency and the seri-
ousness of the violation.  The department may set daily forfeiture
amounts that increase periodically within the statutory limits if
there is continued failure to comply with an order issued under
sub. (2).

2.  The department may directly assess a forfeiture imposed
under this paragraph by specifying the amount of that forfeiture
in the notice provided under this subsection.

3.  A person against whom the department has assessed a for-
feiture shall pay that forfeiture to the department within 10 days
after receipt of notice of the assessment or, if that person contests
that assessment under s. 48.72, within 10 days after receipt of the
final decision after exhaustion of administrative review or, if that
person petitions for judicial review under ch. 227, within 10 days
after receipt of the final decision after exhaustion of judicial re-
view.  The department shall remit all forfeitures paid under this
subdivision to the state treasurer for deposit in the school fund.

4.  The attorney general may bring an action in the name of the
state to collect any forfeiture imposed under this paragraph that
has not been paid as provided in subd. 3.  The only contestable is-
sue in an action under this subdivision is whether or not the forfei-
ture has been paid.

(b)  Suspension of the licensee’s license for not more than 2
weeks.

(c)  Refusal to continue a license or a probationary license.
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(d)  Revocation of a license or a probationary license as pro-
vided in sub. (4).

(4) If  the department provides written notice of revocation and
the grounds for revocation as provided in sub. (4m) and an ex-
planation of the process for appealing a revocation under this sub-
section, the department may revoke a license issued under s. 48.66
(1) (a) or a probationary license issued under s. 48.69 for any of
the following reasons:

(a)  The department has imposed a penalty on the licensee un-
der sub. (3) and the licensee or a person under the supervision of
the licensee either continues to violate or resumes violation of a
rule promulgated under s. 48.67, a provision of licensure under s.
48.70 (1) or an order under this section forming any part of the ba-
sis for the penalty.

(b)  The licensee or a person under the supervision of the licens-
ee has committed a substantial violation, as determined by the de-
partment, of a rule promulgated under s. 48.67, a provision of
licensure under s. 48.70 (1) or an order under this section.

(c)  The licensee or a person under the supervision of the licens-
ee has committed an action or has created a condition relating to
the operation or maintenance of the child welfare agency, shelter
care facility, group home or day care center that directly threatens
the health, safety or welfare of any child under the care of the li-
censee.

(d)  The licensee or a person under the supervision of the licens-
ee has violated, as determined by the department, a rule promul-
gated under s. 48.67, a provision of licensure under s. 48.70 (1) or
an order under this section that is the same as or similar to a rule
promulgated under s. 48.67, a provision of licensure under s.
48.70 (1) or an order under this section that the licensee or a person
under the supervision of the licensee has violated previously.

(e)  The licensee has failed to apply for a continuance of the li-
cense within 30 days after receipt of the warning under s. 48.66
(5).

(4m) (a)  For a revocation under sub. (4) (a) or (d), the depart-
ment shall provide to the licensee written notice of the revocation
and the grounds for revocation not less than 30 days before the
date of the revocation.  The revocation will take effect only if the
violation on which the revocation is based remains substantially
uncorrected at the end of the 30−day notice period.

(b)  For revocations under sub. (4) (b), (c) or (e), the department
may revoke the license or probationary license immediately upon
written notice to the licensee of the revocation and the grounds for
revocation.

(5) The department may deny a license under s. 48.66 (1) (a)
or a probationary license under s. 48.69 to any person who has had
a license under s. 48.66 (1) (a) or a probationary license under s.
48.69 revoked within the previous 5 years.

(6) The department of health and family services shall deny,
suspend, restrict, refuse to renew or otherwise withhold a license
under s. 48.66 (1) (a) or a probationary license under s. 48.69 to
operate a child welfare agency, group home, shelter care facility
or day care center, and the department of corrections shall deny,
suspend, restrict, refuse to renew or otherwise withhold a license
under s. 48.66 (1) (b) to operate a secured child caring institution,
for failure of the applicant or licensee to pay court−ordered pay-
ments of child or family support, maintenance, birth expenses,
medical expenses or other expenses related to the support of a
child or former spouse or for failure of the applicant or licensee to
comply, after appropriate notice, with a subpoena or warrant is-
sued by the department of workforce development or a county
child support agency under s. 59.53 (5) and related to paternity or
child support proceedings, as provided in a memorandum of un-
derstanding entered into under s. 49.857.  Notwithstanding s.
48.72, an action taken under this subsection is subject to review
only as provided in the memorandum of understanding entered
into under s. 49.857 and not as provided in s. 48.72.

(7) The department shall deny an application for the issuance
or continuation of a license under s. 48.66 (1) (a) or a probationary

license under s. 48.69 to operate a child welfare agency, group
home, shelter care facility or day care center, or revoke such a li-
cense already issued, if the department of revenue certifies under
s. 73.0301 that the applicant or licensee is liable for delinquent
taxes.  An action taken under this subsection is subject to review
only as provided under s. 73.0301 (5) and not as provided in s.
48.72.

History:   1991 a. 275; 1993 a. 375; 1995 a. 27; 1997 a. 27, 191, 237; 1999 a. 9,
32, 186.

48.72 Appeal  procedure.   Except as provided in s. 48.715
(6) and (7), any person aggrieved by the department’s refusal or
failure to issue, renew or continue a license or by any action taken
by the department under s. 48.715 has the right to an administra-
tive hearing provided for contested cases in ch. 227.  To receive
an administrative hearing under ch. 227, the aggrieved person
shall send to the department a written request for a hearing under
s. 227.44 within 10 days after the date of the department’s refusal
or failure to issue, renew or continue a license or the department’s
action taken under s. 48.715.  The department shall hold an admin-
istrative hearing under s. 227.44 within 30 days after receipt of the
request for the administrative hearing unless the aggrieved person
consents to an extension of that time period.  Judicial review of the
department’s decision may be had as provided in ch. 227.

History:   1991 a. 275; 1993 a. 375; 1997 a. 27, 191, 237.

48.73 Inspection  of licensees.   The department may visit
and inspect each child welfare agency, foster home, treatment fos-
ter home, group home and day care center licensed by it, and for
such purpose shall be given unrestricted access to the premises de-
scribed in the license.

History:   1979 c. 300; 1993 a. 446.

48.735 Immunization  requirements; day care centers.
The department, after notice to a day care center licensee, may
suspend, revoke or refuse to continue a day care center license in
any case in which the department finds that there has been a sub-
stantial failure to comply with the requirements of s. 252.04.

History:   1989 a. 120; 1993 a. 27; 1997 a. 27.

48.737 Lead screening, inspection and reduction re -
quirements;  day care centers.   The department, after notice
to a day care provider certified under s. 48.651, or a day care center
that holds a license under s. 48.65 or a probationary license under
s. 48.69, may suspend, revoke or refuse to renew or continue a li-
cense or certification in any case in which the department finds
that there has been a substantial failure to comply with any rule
promulgated under s. 254.162, 254.168 or 254.172.

History:   1993 a. 450, 491; 1997 a. 27.

48.74 Authority  of department to investigate alleged
violations.   Whenever the department is advised or has reason
to believe that any person is violating any of the provisions of ss.
48.60, 48.62, 48.625 or 48.65, it shall make an investigation to de-
termine the facts.  For the purposes of this investigation, it shall
have authority to inspect the premises where the violation is al-
leged to occur.  If it finds that the person is violating any of the
specified sections, it may either issue a license if the person is
qualified or may institute a prosecution under s. 48.76.

History:   1979 c. 300.

48.745 Formal  complaints regarding child welfare
agencies  and group homes.   (1) If a complaint is received
by a child welfare agency operating a residential care center for
children and youth or by a group home, the licensee shall attempt
to resolve the complaint informally.  Failing such resolution, the
licensee shall inform the complaining party of the procedure for
filing  a formal complaint under this section.

(2) Any individual may file a formal complaint under this sec-
tion regarding the general operation of a residential care center for
children and youth or group home and shall not be subject to repri-
sals for doing so.  All formal complaints regarding residential care
centers for children and youth and group homes shall be filed with
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the county department on forms supplied by the county depart-
ment unless the county department designates the department to
receive formal complaints.  The county department shall investi-
gate or cause to be investigated each formal complaint.  Records
of the results of each investigation and the disposition of each for-
mal complaint shall be kept by the county department and filed
with the subunit of the department that licenses residential care
centers for children and youth and group homes.

(3) Upon receipt of a formal complaint, the county department
may investigate the premises and records and question the licens-
ee, staff, and residents of the residential care center for children
and youth or group home involved.  The county department shall
attempt to resolve the situation through negotiation and other ap-
propriate means.

(4) If  no resolution is reached, the county department shall
forward the formal complaint, results of the investigation and any
other pertinent information to the unit within the department
which is empowered to take further action under this chapter
against the facility.  The unit shall review the complaint and may
conduct further investigation, take enforcement action under this
chapter or dismiss the complaint.  The department shall notify the
complainant in writing of the final disposition of the complaint
and the reasons therefor.  If the complaint is dismissed, the com-
plainant is entitled to an administrative hearing conducted by the
department to determine the reasonableness of the dismissal.

(5) If  the county department designates the department to re-
ceive formal complaints, the subunit under s. 46.03 (22) (c) shall
receive the complaints and the department shall have all the pow-
ers and duties granted to the county department in this section.

History:   1977 c. 205, 418; 1979 c. 175; 1985 a. 176; 2001 a. 59.

48.75 Foster  homes and treatment foster homes li -
censed  by public licensing agencies and  by child wel -
fare agencies.   (1b) In this section, “public licensing agency”
means a county department or, in a county having a population of
500,000 or more, the department.

(1d) Child welfare agencies, if licensed to do so by the depart-
ment, and public licensing agencies may license foster homes and
treatment foster homes under the rules promulgated by the depart-
ment under s. 48.67 governing the licensing of foster homes and
treatment foster homes.  A foster home or treatment foster home
license shall be issued for a term not to exceed 2 years from the
date of issuance, is not transferable and may be revoked by the
child welfare agency or by the public licensing agency because the
licensee has substantially and intentionally violated any provision
of this chapter or of the rules of the department promulgated pur-
suant to s. 48.67 or because the licensee fails to meet the minimum
requirements for a license.  The licensee shall be given written no-
tice of any revocation and the grounds therefor.

(1g) (a)  A public licensing agency may license a foster home
only if the foster home is located in the county of the public licens-
ing agency, except that a public licensing agency may license a
foster home located in another county if any of the following ap-
plies:

1.  The person who will be licensed to operate the foster home
is a relative, as defined in s. 48.02 (15) or as specified in s. 49.19
(1) (a) 2. a., or a guardian of the child who will be placed in the
foster home.

2.  A foster parent licensed by the public licensing agency
moves to the other county with a child who has been placed in the
foster parent’s home and the license will allow the foster parent to
continue to care for that child.

3.  The county of the public licensing agency issuing the li-
cense and the county in which the foster home is located are con-
tiguous.

4.  The county of the public licensing agency issuing the li-
cense has a population of 500,000 or more and the placement is
for adoption under s. 48.833, 48.835 or 48.837.

5.  The public licensing agency of the county in which the pro-
spective foster home is located requests the public licensing agen-
cy of another county to license the foster home.

(b)  A license issued under this subsection shall specifically
identify each child to be placed in the foster home and shall termi-
nate on the removal of all of those children from the foster home.

(c)  No license may be issued under par. (a) 1., 2. or 3. unless
the public licensing agency issuing the license has notified the
public licensing agency of the county in which the foster home
will  be located of its intent to issue the license and the 2 public li-
censing agencies have entered into a written agreement under this
paragraph.  A public licensing agency is not required to enter into
any agreement under this paragraph allowing the public licensing
agency of another county to license a foster home within its juris-
diction.  The written agreement shall include all of the following:

1.  A statement that the public licensing agency issuing the li-
cense is responsible for providing services to the child who is
placed in the foster home, as specified in the agreement.

2.  A statement that the public licensing agency issuing the li-
cense is responsible for the costs of the placement and any related
costs, as specified in the agreement.

3.  A description of the procedures to be followed in providing
emergency services to the child who is placed in the foster home
and to the foster parent, as specified in the agreement.

(d)  If the public licensing agency issuing a license under par.
(a) 1., 2. or 3. violates the agreement under par. (c), the public li-
censing agency of the county in which the foster home is located
may terminate the agreement and, subject to ss. 48.357 and 48.64,
require the public licensing agency that issued the license to re-
move the child from the foster home within 30 days after receipt,
by the public licensing agency that issued the license, of notifica-
tion of the termination of the agreement.

(1m) Each child welfare agency and public licensing agency
shall provide the subunit of the department that administers s.
48.685 with information about each person who is denied a license
for a reason specified in s. 48.685 (4m) (a) 1. to 5.

(1r) At the time of initial licensure and license renewal, the
child welfare agency or public licensing agency issuing a license
under sub. (1d) or (1g) shall provide the licensee with written in-
formation relating to the age−related monthly foster care rates and
supplemental payments specified in s. 48.62 (4), including pay-
ment amounts, eligibility requirements for supplemental pay-
ments and the procedures for applying for supplemental pay-
ments.

(2) Any foster home or treatment foster home applicant or li-
censee of a public licensing agency or a child welfare agency may,
if  aggrieved by the failure to issue or renew its license or by revo-
cation of its license, appeal as provided in s. 48.72.

History:   1985 a. 176; 1985 a. 332 s. 251 (1); 1989 a. 336; 1993 a. 395, 446; 1995
a. 225; 1997 a. 27, 237; 1999 a. 9, 103.

48.76 Penalties.   In addition to the sanctions and penalties
provided in s. 48.715, any person who violates s. 48.60, 48.62,
48.625, 48.63 or 48.65 may be fined not more than $500 or impris-
oned for not more than one year in county jail or both.

History:   1977 c. 418 s. 929 (18); 1979 c. 300; 1991 a. 275; 1993 a. 375.

48.77 Injunction  against violations.   In addition to the pen-
alties provided in s. 48.76, the circuit courts shall have jurisdiction
to prevent and restrain by injunction violations of s. 48.60, 48.62,
48.625, 48.63 or 48.65.  It shall be the duty of the district attorneys,
upon request of the department, to institute action for such injunc-
tion under ch. 813.

History:   Sup. Ct. Order, 67 Wis. 2d 585, 773 (1975); 1977 c. 418 s. 929 (18); 1979
c. 300.
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SUBCHAPTER XVII

GENERAL PROVISIONS ON RECORDS

48.78 Confidentiality  of  records.   (1) In this section, un-
less otherwise qualified, “agency” means the department, a
county department, a licensed child welfare agency, or a licensed
day care center.

(2) (a)  No agency may make available for inspection or dis-
close the contents of any record kept or information received
about an individual in its care or legal custody, except as provided
under s. 48.371, 48.38 (5) (b) or (d) or (5m) (d), 48.432, 48.433,
48.93, 48.981 (7), 938.51, or 938.78 or by order of the court.

(ag)  Paragraph (a) does not prohibit an agency from making
available for inspection or disclosing the contents of a record,
upon the request of the parent, guardian, or legal custodian of the
child who is the subject of the record or upon the request of the
child, if 14 years of age or over, to the parent, guardian, legal cus-
todian, or child, unless the agency determines that inspection of
the record by the child, parent, guardian, or legal custodian would
result in imminent danger to anyone.

(aj)  Paragraph (a) does not prohibit an agency from making
available for inspection or disclosing the contents of a record,
upon the request of a parent, guardian, or legal custodian of a child
expectant mother of an unborn child who is the subject of the re-
cord, upon the request of an expectant mother of an unborn child
who is the subject of the record, if 14 years of age or over, or upon
the request of an unborn child by the unborn child’s guardian ad
litem to the parent, guardian, legal custodian, expectant mother,
or unborn child by the unborn child’s guardian ad litem, unless the
agency determines that inspection of the record by the parent,
guardian, legal custodian, expectant mother, or unborn child by
the unborn child’s guardian ad litem would result in imminent
danger to anyone.

(am)  Paragraph (a) does not prohibit an agency from making
available for inspection or disclosing the contents of a record,
upon the written permission of the parent, guardian, or legal custo-
dian of the child who is the subject of the record or upon the writ-
ten permission of the child, if 14 years of age or over, to the person
named in the permission if the parent, guardian, legal custodian,
or child specifically identifies the record in the written permission,
unless the agency determines that inspection of the record by the
person named in the permission would result in imminent danger
to anyone.

(ap)  Paragraph (a) does not prohibit an agency from making
available for inspection or disclosing the contents of a record,
upon the written permission of the parent, guardian, or legal custo-
dian of a child expectant mother of an unborn child who is the sub-
ject of the record, or of an expectant mother of an unborn child
who is the subject of the record, if 14 years of age or over, and of
the unborn child by the unborn child’s guardian ad litem, to the
person named in the permission if the parent, guardian, legal cus-
todian, or expectant mother, and unborn child by the unborn
child’s guardian ad litem, specifically identify the record in the
written permission, unless the agency determines that inspection
of the record by the person named in the permission would result
in imminent danger to anyone.

(b)  Paragraph (a) does not apply to the confidential exchange
of information between an agency and another social welfare
agency, a law enforcement agency, a public school or a private
school regarding an individual in the care or legal custody of the
agency.  A social welfare agency that obtains information under
this paragraph shall keep the information confidential as required
under this section and s. 938.78.  A law enforcement agency that
obtains information under this paragraph shall keep the informa-
tion confidential as required under ss. 48.396 (1) and 938.396 (1).
A public school that obtains information under this paragraph
shall keep the information confidential as required under s.
118.125 and a private school that obtains information under this

paragraph shall keep the information confidential in the same
manner as is required of a public school under s. 118.125.

(c)  Paragraph (a) does not prohibit the department or a county
department from using in the media a picture or description of a
child in the guardianship of the department or a county department
for the purpose of finding adoptive parents for that child.

(d)  Paragraph (a) does not prohibit the department of health
and family services or a county department from disclosing infor-
mation about an individual formerly in the legal custody or under
the supervision of that department under s. 48.34 (4m), 1993
stats., or formerly under the supervision of that department or
county department under s. 48.34 (4n), 1993 stats., to the depart-
ment of corrections, if the individual is at the time of disclosure
any of the following:

1.  The subject of a presentence investigation under s. 972.15.
2.  Under sentence to the Wisconsin state prisons under s.

973.15.
3.  Subject to an order under s. 48.366 and placed in a state

prison under s. 48.366 (8).
4.  On probation to the department of corrections under s.

973.09.
5.  On parole under s. 302.11 or ch. 304 or on extended super-

vision under s. 302.113 or 302.114.
(g)  Paragraph (a) does not prohibit an agency from disclosing

information about an individual in its care or legal custody on the
written request of the department of regulation and licensing or of
any interested examining board or affiliated credentialing board
in that department for use in any investigation or proceeding relat-
ing to any alleged misconduct by any person who is credentialed
or who is seeking credentialing under ch. 448, 455 or 457.Unless
authorized by an order of the court, the department of regulation
and licensing and any examining board or affiliated credentialing
board in that department shall keep confidential any information
obtained under this paragraph and may not disclose the name of
or any other identifying information about the individual who is
the subject of the information disclosed, except to the extent that
redisclosure of that information is necessary for the conduct of the
investigation or proceeding for which that information was ob-
tained.

History:   1979 c. 34; 1981 c. 359; 1983 a. 471 s. 7; 1985 a. 29 s. 3202 (23); 1985
a. 176, 292, 332; 1987 a. 332; 1989 a. 31, 107, 336; 1991 a. 17, 39; 1993 a. 16, 92,
95, 218, 227, 377, 385, 395, 479, 491; 1995 a. 27 ss. 2610 to 2614p, 9126 (19); 1995
a. 77, 230, 352; 1997 a. 205, 207, 283, 292; 2001 a. 38, 69, 104, 109.

SUBCHAPTER XVIII

COMMUNITY SERVICES

48.79 Powers of the department.   The department has au-
thority and power:

(4) To assist communities in setting up recreational commis-
sions and to assist them in extending and broadening recreational
programs so as to reach all children.

(5) To assist in extending the local child care programs so as
to reach all homes needing such help.

(6) To assist in recruiting and training voluntary leaders for
youth−serving organizations.

(7) To assist localities in securing needed specialized services
such as medical, psychiatric, psychological and social work ser-
vices when existing agencies are not able to supply them.

(8) To assist localities in making surveys of needs and avail-
able resources.

(9) To assist in appraising the achievement of local programs.
(10) To serve in a general consultative capacity, acting as a

clearing house, developing materials, arranging conferences and
participating in public addresses and radio programs.

History:   1989 a. 31, 107; 1995 a. 27, 77.
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48.80 Municipalities  may sponsor activities.   (1) Any
municipality is hereby authorized and empowered to sponsor the
establishment and operation of any committee, agency or council
for the purpose of coordinating and supplementing the activities
of public and private agencies devoted in whole or in part to the
welfare of youth therein.  Any municipality may appropriate, raise
and expend funds for the purpose of establishing and of providing
an executive staff to such committees, agencies or councils; may
levy taxes and appropriate money for recreation and welfare proj-
ects; and may also receive and expend moneys from the state or
federal government or private persons for such purposes.

(2) No provision of this section shall be construed as vesting
in any youth committee, council or agency any power, duty or
function enjoined by law upon any municipal officer, board or de-
partment or as vesting in such committee, council or agency any
supervisory or other authority over such officer, board or depart-
ment.

(3) In this section municipality means a county, city, village or
town.

SUBCHAPTER XIX

ADOPTION OF MINORS; GUARDIANSHIP

48.81 Who may be adopted.   Any child who is present in
this state at the time the petition for adoption is filed may be adopt-
ed if any of the following criteria are met:

(1) Both of the child’s parents are deceased.
(2) The parental rights of both of the child’s parents with re-

spect to the child have been terminated under subch. VIII  or in an-
other state or a foreign jurisdiction.

(3) The parental rights of one of the child’s parents with re-
spect to the child have been terminated under subch. VIII  or in an-
other state or a foreign jurisdiction and the child’s other parent is
deceased.

(4) The person filing the petition for adoption is the spouse of
the child’s parent with whom the child and the child’s parent reside
and either of the following applies:

(a)  The child’s other parent is deceased.
(b)  The parental rights of the child’s other parent with respect

to the child have been terminated under subch. VIII  or in another
state or a foreign jurisdiction.

(5) Section 48.839 (3) (b) applies.
(6) The child is being readopted under s. 48.97.

History:   1987 a. 383; 1989 a. 161; 1997 a. 104.
NOTE:   1997 Wis. Act 104, which affected this section, contains explanatory

notes.

48.82 Who may adopt.   (1) The following persons are eligi-
ble to adopt a minor if they are residents of this state:

(a)  A husband and wife jointly, or either the husband or wife
if the other spouse is a parent of the minor.

(b)  An unmarried adult.
(3) When practicable and if requested by the birth parent, the

adoptive parents shall be of the same religious faith as the birth
parents of the person to be adopted.

(4) No person may be denied the benefits of this subchapter
because of a religious belief in the use of spiritual means through
prayer for healing.

(5) Although otherwise qualified, no person shall be denied
the benefits of this section because the person is deaf, blind or has
other physical handicaps.

(6) No otherwise qualified person may be denied the benefits
of this subchapter because of his or her race, color, ancestry or na-
tional origin.

History:   1981 c. 359 s. 16; 1983 a. 350; 1989 a. 161; 1991 a. 316.
Standing to object to adoption proceedings turns on the right to petition for adop-

tion; grandparents excluded from petitioning under s. 48.90 (1) (a) had no standing

to object to the adoption of their grandchildren.  Adoption of J.C.G. 177 Wis. 2d 424,
501 N.W.2d 908 (Ct. App. 1993).

48.825 Advertising  related to adoption.   (1) In this sec-
tion:

(a)  “Advertise” means to communicate by any public medium
that originates within this state, including by newspaper, periodi-
cal, telephone book listing, outdoor advertising sign, radio or tele-
vision.

(b)  “Another jurisdiction” means a state of the United States
other than Wisconsin, the District of Columbia, the Common-
wealth of Puerto Rico, any territory or insular possession subject
to the jurisdiction of the United States or a federally recognized
American Indian tribe or band.

(2) Except as provided in sub. (3), no person may do any of the
following:

(a)  Advertise for the purpose of finding a child to adopt.
(b)  Advertise that the person will find an adoptive home for a

child or arrange for or assist in the adoption or adoptive placement
of a child.

(c)  Advertise that the person will place a child for adoption.
(3) This section does not apply to any of the following:
(a)  The department, a county department or a child welfare

agency licensed under s. 48.60 to place children for adoption.
(b)  An individual or agency providing adoption information

under s. 48.55.
(d)  An individual who has received a favorable recommenda-

tion regarding his or her fitness to be an adoptive parent in this
state from the department, a county department or a child welfare
agency licensed under s. 48.60 or in another jurisdiction from an
entity authorized by that jurisdiction to conduct studies of poten-
tial adoptive homes.

(e)  An individual seeking to place his or her child for adoption.
(4) Nothing in this section prohibits an attorney licensed to

practice in this state from advertising his or her availability to
practice or provide services relating to the adoption of children.

(5) Any person who violates sub. (2) may be fined not more
than $10,000 or imprisoned not more than 9 months or both.

History:   1997 a. 104; 1999 a. 9.
NOTE:   1997 Wis. Act 104, which affected this section, contains explanatory

notes.

48.83 Jurisdiction  and venue.   (1) The court of the county
where the proposed adoptive parent or child resides, upon the fil-
ing of a petition for adoption or for the adoptive placement of a
child, has jurisdiction over the child until the petition is with-
drawn, denied or granted.  Venue shall be in the county where the
proposed adoptive parent or child resides at the time the petition
is filed.  The court may transfer the case to a court in the county
in which the proposed adoptive parents reside.

(2) If  the adoption is denied, jurisdiction over the child shall
immediately revert to the court which appointed the guardian, un-
less the appointing court is a court of another state or foreign juris-
diction, in which case the court of the county where the child is
shall have jurisdiction.

History:   1975 c. 39; 1977 c. 449 s. 497; 1981 c. 81, 391; 1989 a. 161.

48.831 Appointment  of guardian  for child without a liv -
ing  parent for adoptability finding.   (1) TYPE OF GUARDIAN-
SHIP.  This section may be used for the appointment of a guardian
of a child who does not have a living parent if a finding as to the
adoptability of a child is sought.  Except as provided in ss. 48.977
and 48.978, ch. 880 applies to the appointment of a guardian for
a child who does not have a living parent for all other purposes.
An appointment of a guardian of the estate of a child who does not
have a living parent shall be conducted in accordance with the pro-
cedures specified in ch. 880.

(1m) PETITION.  Any of the following may file a petition for
appointment of a guardian for a child who is believed to be in need
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of protection or services because he or she is without a living par-
ent as described under s. 48.13 (1):

(a)  The department.
(b)  A county department.
(c)  A child welfare agency licensed under s. 48.61 (5) to accept

guardianship.
(d)  A relative or family member of the child or a person whom

the child has resided with and who has also acted as a parent of the
child.

(e)  A guardian appointed under ch. 880 whose resignation as
guardian has been accepted by a court under s. 880.17 (1).

(2) REPORT.  If the department, county department or child
welfare agency files a petition, it shall submit a report to the court
containing as much of the information specified under s. 48.425
(1) (a) and (am) as is reasonably ascertainable and, if applicable,
the information specified under s. 48.425 (1) (g).  If the petition
is filed by a relative or other person specified under sub. (1m) (d),
the court shall order the department or a child welfare agency, if
the department or agency consents, or a county department to file
a report containing the information specified in this subsection.
The department, county department or child welfare agency shall
file the report at least 5 days before the date of the fact−finding
hearing on the petition.

(3) FACT−FINDING HEARING.  The court shall hold a fact−
finding hearing on the petition, at which any party may present ev-
idence relevant to the issue of whether the child has a living parent.
If  the court finds that the child has a living parent, the court shall
dismiss the petition or grant the petitioner leave to amend the peti-
tion to a petition under s. 48.42 (1).

(4) DISPOSITIONAL HEARING.  (a)  If the court, at the conclusion
of the fact−finding hearing, finds that the child has no living par-
ent, the court shall proceed to a dispositional hearing.  Any party
may present evidence, including expert testimony, relevant to the
issue of disposition.  In determining the appropriate disposition,
the court shall consider any factors under s. 48.426 (3) (a) to (d)
that are applicable.

(b)  If the court finds that adoption is in the child’s best interest,
the court shall order that the child be placed in the guardianship
and custody of one of the following:

1.  A county department authorized to accept guardianship un-
der s. 48.57 (1) (e) or (hm).

2.  A child welfare agency licensed under s. 48.61 (5) to accept
guardianship.

3.  The department.
(c)  If the court finds that adoption is not in the child’s best inter-

est, the court shall order that the child be placed in the guardian-
ship of the department and place the child in the custody of a
county department or, in a county having a population of 500,000
or more, the department or an agency under contract with the de-
partment.

(d)  Section 48.43 (5), (5m) and (7) applies to orders under pars.
(b) and (c).

(e)  The court shall order the custodian appointed under par. (b)
or (c) to prepare a permanency plan under s. 48.38 for the child
within 60 days after the date of the order.  A permanency plan or-
dered under this paragraph is subject to review under s. 48.38 (5).
In preparing a permanency plan, the department, county depart-
ment or child welfare agency need not include any information
specified in s. 48.38 (4) that relates to the child’s parents or return-
ing the child to his or her home.  In reviewing a permanency plan,
a court or panel need not make any determination under s. 48.38
(5) (c) that relates to the child’s parents or returning the child to
his or her home.

History:   1989 a. 161; 1995 a. 73, 275; 1997 a. 27, 334.

48.832 Transfer  of guardianship upon revocation  of
guardian’s  license or contract.   If the department revokes the
license of a county department licensed under s. 48.57 (1) (hm) to

accept guardianship, or of a child welfare agency licensed under
s. 48.61 (5) to accept guardianship, or if the department terminates
the contract of a county department licensed under s. 48.57 (1) (e)
to accept guardianship, the department shall file a motion in the
court that appointed the guardian for each child in the guardian-
ship of the county department or agency, requesting that the court
transfer guardianship and custody of the child.  The motion may
specify a county department or child welfare agency that has con-
sented to accept guardianship of the child.  The court shall transfer
guardianship and custody of the child either to the county depart-
ment or child welfare agency specified in the motion or to another
county department under s. 48.57 (1) (e) or (hm) or a child welfare
agency under s. 48.61 (5) which consents to the transfer.  If no
county department or child welfare agency consents, the court
shall transfer guardianship and custody of the child to the depart-
ment.

History:   1989 a. 161; 1997 a. 27.

48.833 Placement  of children for adoption by the de -
partment,  county departments and child welfare agen -
cies.   The department, a county department under s. 48.57 (1) (e)
or (hm) or a child welfare agency licensed under s. 48.60 may
place a child for adoption in a licensed foster home or a licensed
treatment foster home without a court order if the department,
county department under s. 48.57 (1) (e) or (hm) or the child wel-
fare agency is the guardian of the child or makes the placement at
the request of another agency which is the guardian of the child.
Before placing a child for adoption under this section, the depart-
ment, county department or child welfare agency making the
placement shall consider the availability of a placement for adop-
tion with a relative of the child who is identified in the child’s per-
manency plan under s. 48.38 or 938.38 or who is otherwise known
by the department, county department or child welfare agency.
When a child is placed under this section in a licensed foster home
or a licensed treatment foster home for adoption, the department,
county department or child welfare agency making the placement
shall enter into a written agreement with the adoptive parent,
which shall state the date on which the child is placed in the li-
censed foster home or licensed treatment foster home for adoption
by the adoptive parent.

History:   1981 c. 81, 384; 1985 a. 176; 1989 a. 336; 1993 a. 446; 1995 a. 275.

48.835 Placement  of  children with relatives for adop -
tion.   (1) DEFINITION.  In this section and s. 48.837, “custody”
means physical custody of a child by the child’s parent not in
violation of a custody order issued by a court.  “Custody” does not
include physical custody of a child during a period of physical
placement with a parent who does not have legal custody of the
child.

(2) ADOPTIVE PLACEMENT.  A parent having custody of a child
may place the child for adoption in the home of a relative of the
child without a court order.

(3) PETITION FOR TERMINATION OF PARENTAL RIGHTS REQUIRED;
EXCEPTION.  (a)  If the child’s parent has not filed a petition for the
termination of parental rights under s. 48.42, the relative with
whom the child is placed shall file a petition for the termination
of the parents’ rights at the same time the petition for adoption is
filed, except as provided under par. (b).

(b)  If the person filing the adoption petition is a stepparent with
whom the child and the child’s parent reside, the stepparent shall
file only a petition to terminate the parental rights of the parent
who does not have custody of the child.

(4) HEARINGS.  Notwithstanding s. 48.90 (1) (a), the court may
hold the hearing on the adoption petition immediately after enter-
ing the order to terminate parental rights under s. 48.427 (3).

History:   1981 c. 81; 1987 a. 355; 1997 a. 104.
Concurrent TPR/adoption proceedings under s. 48.835 are subject to the require-

ment under s. 48.422 that the initial hearing be held within 30 days of filing the peti-
tion.  In re J.L.F. 168 Wis. 2d 634, 484 N.W.2d 359 (Ct. App. 1992).

Grandparents excluded from petitioning under s. 48.90 (1) (a) had no standing un-
der this section to object to the adoption of their grandchildren.  Adoption of J.C.G.
177 Wis. 2d 424, 501 N.W.2d 908 (Ct. App. 1993).
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48.837 Placement  of children with nonrelatives for
adoption.   (1) ADOPTIVE PLACEMENT.  A parent having custody
of a child and the proposed adoptive parent or parents of the child
may petition the court for placement of the child for adoption in
the home of a person who is not a relative of the child if the home
is licensed as a foster home or treatment foster home under s.
48.62.

(2) PETITION FOR PLACEMENT.  The petition for adoptive place-
ment shall be verified and shall allege all of the following:

(a)  The name, address and age of the child or the expected birth
date of the child.

(b)  The name, address and age of the birth parents and the pro-
posed adoptive parents.

(c)  The identity of any person or agency which solicited, nego-
tiated or arranged the placement of the child with the proposed
adoptive parents.

(3) PETITION FOR TERMINATION OF PARENTAL RIGHTS REQUIRED.

The petition under sub. (2) shall be filed with a petition under s.
48.42 for the voluntary consent to the termination of any existing
rights of the petitioning parent or parents.

(4) RESPONSIBILITIES OF COURT.  On the filing of the petitions
under this section the court:

(a)  Shall hold a hearing within 30 days after the date of filing
of the petitions, except that the hearing may not be held before the
birth of the child.

(b)  Shall appoint counsel or guardians ad litem when required
under s. 48.23.

(c)  Shall order the department or a county department under
s. 48.57 (1) (e) or (hm) to investigate the proposed adoptive place-
ment, to interview each petitioner, to provide counseling if re-
quested and to report its recommendation to the court at least 5
days before the hearing on the petition.  If a licensed child welfare
agency has investigated the proposed adoptive placement and in-
terviewed the petitioners, the court may accept a report and rec-
ommendation from the child welfare agency in place of the court−
ordered report required under this paragraph.

(d)  May, at the request of a petitioning parent, or on its own mo-
tion after ordering the child taken into custody under s. 48.19 (1)
(c), order the department or a county department under s. 48.57 (1)
(e) or (hm) to place the child, pending the hearing on the petition,
in any home licensed under s. 48.62 except the home of the pro-
posed adoptive parents or a relative of the proposed adoptive par-
ents.

(e)  Shall, before hearing the petitions under subs. (2) and (3),
ascertain whether the child’s paternity has been acknowledged
under s. 767.62 (1) or a substantially similar law of another state
or adjudicated in this state or another jurisdiction.  If any person
has filed a declaration of paternal interest under s. 48.025, the
court shall determine the rights of that person.  If the child’s pater-
nity has not been acknowledged or adjudicated and if no person
has filed a declaration under s. 48.025, the court shall attempt to
ascertain the paternity of the child.  The court may not proceed
with the hearing on the petitions under this section unless the pa-
rental rights of the nonpetitioning parent, whether known or un-
known, have been terminated.

(5) ATTENDANCE AT HEARING.  The child, if he or she is 12 years
of age or over, and each petitioner shall attend the hearing on the
petition under sub. (2).  The child, if he or she is 12 years of age
or over, and each parent having custody of the child shall attend
the hearing on the petition under sub. (3).  If the parent who has
custody of the child consents and the court approves, the proposed
adoptive parents may be present at the hearing on the petition un-
der sub. (3).  The court may, for good cause, waive the requirement
that the child attend either of the hearings.

(6) ORDER OF HEARINGS.  (a)  The court shall hold the hearing
on the petition under sub. (2) before the hearing on the petition re-
quired under sub. (3).

(b)  At the beginning of the hearing held under sub. (2), the
court shall review the report that is submitted under s. 48.913 (6).
The court shall determine whether any payments or the conditions
specified in any agreement to make payments are coercive to the
birth parent of the child or to an alleged or presumed father of the
child or are impermissible under s. 48.913 (4).  Making any pay-
ment to or on behalf of the birth parent of the child, an alleged or
presumed father of the child or the child conditional in any part
upon transfer or surrender of the child or the termination of paren-
tal rights or the finalization of the adoption creates a rebuttable
presumption of coercion.  Upon a finding of coercion, the court
shall dismiss the petitions under subs. (2) and (3) or amend the
agreement to delete any coercive conditions, if the parties agree
to the amendment.  Upon a finding that payments which are im-
permissible under s. 48.913 (4) have been made, the court may
dismiss the petition and may refer the matter to the district attor-
ney for prosecution under s. 948.24 (1).

(c)  After the hearing on the petition under sub. (2), the court
shall make findings on the allegations of the petition and the report
ordered under sub. (4) (c) and make a conclusion as to whether
placement in the home is in the best interest of the child.

(d)  If the proposed placement is approved, the court shall pro-
ceed immediately to a hearing on the petition required under sub.
(3).  If the parental rights of the parent are terminated, the court
shall order the child placed with the proposed adoptive parent or
parents and appoint as guardian of the child the department, a
county department under s. 48.57 (1) (e) or (hm) or a child welfare
agency licensed to accept guardianship under s. 48.61 (5).

(7) INVESTIGATION AND CARE COSTS.  The proposed adoptive
parents shall pay the cost of any investigation ordered under sub.
(4) (c), according to a fee schedule established by the department
based on ability to pay, and shall also, if the adoption is completed,
pay the cost of any care provided for the child under sub. (4) (d).

(8) ATTORNEY REPRESENTATION.  The same attorney may not
represent the adoptive parents and the birth mother or birth father.

History:   1981 c. 81; 1985 a. 176; 1989 a. 161; 1993 a. 446; 1997 a. 27, 104, 191.
NOTE:   1997 Wis. Act 104, which affected this section, contains explanatory

notes.
Cross Reference:  See also s. HFS 1.01, Wis. adm. code.
Grandparents are not parties under this section.  However, grandparent testimony

may be necessary to determine the child’s best interest.  In Interest of Brandon S.S.
179 Wis. 2d 114, 507 N.W.2d 94 (1993).

Adoption and termination proceedings in Wisconsin:  A reply proposing limiting
judicial discretion.  Cooper and Nelson, 66 MLR 641 (1983).

48.838 Foreign  adoption fees.   (1) In this section, “foreign
adoption” means the adoption of a child, who is a citizen of a for-
eign country, in accordance with any of the types of adoption pro-
cedures specified under this subchapter.

(2) The department may charge a fee of not more than $75 to
the adoptive parents for reviewing foreign adoption documents
and for providing necessary certifications and approvals required
by state and federal law.

(3) The department may also charge a fee of not more than $75
to the adoptive parents for the review and certification of adoption
documents, and for the provision of departmental approval of
placements as specified in s. 48.97, for adoptions that occur in a
foreign country.

History:   1989 a. 31.

48.839 Adoption  of foreign children.   (1) BOND RE-
QUIRED.  (a)  Any resident of this state who has been appointed by
a court of a foreign jurisdiction as guardian of a child who is a citi-
zen of that jurisdiction, before bringing the child into this state for
the purpose of adopting the child, shall file with the department a
$1,000 noncancelable bond in favor of this state, furnished by a
surety company licensed to do business in this state.  The condi-
tion of the bond shall be that the child will not become dependent
on public funds for his or her primary support before he or she is
adopted.
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(b)  By filing the bond required under par. (a), the child’s guard-
ian and the surety submit to the jurisdiction of the court in the
county in which the guardian resides for purposes of liability on
the bond, and appoint the clerk of the court as their agent upon
whom any papers affecting their bond liability may be served.
Their liability on the bond may be enforced without the com-
mencement of an independent action.

(c)  If upon affidavit of the department it appears to the court
that the condition of the bond has been violated, the court shall or-
der the guardian and the surety to show cause why judgment on
the bond should not be entered for the department.  If neither the
guardian nor the surety appear for the hearing on the order to show
cause, or if the court concludes after the hearing that the condition
of the bond has been violated, the court shall enter judgment on
the bond for the department against the guardian and the surety.

(d)  If custody of the child is transferred under sub. (4) (b) to
a county department or child welfare agency before the child is
adopted, the department shall periodically bill the guardian and
the surety under s. 46.03 (18) (b) or 46.10 for the cost of care and
maintenance of the child until the child is adopted or becomes age
18, whichever is earlier.  The guardian and surety shall also be li-
able under the bond for costs incurred by the department in enforc-
ing the bond against the guardian and surety.

(e)  This section does not preclude the department or any other
agency given custody of a child under sub. (4) (b) from collecting
under s. 46.03 (18) (b) or 46.10 from the former guardian for costs
in excess of the amount recovered under the bond incurred in en-
forcing the bond and providing care and maintenance for the child
until he or she reaches age 18 or is adopted.

(f)  The department may waive the bond requirement under this
subsection.

(2) EVIDENCE OF AVAILABILITY  FOR ADOPTION REQUIRED.  (a)
Any resident of this state who has been appointed by a court of a
foreign jurisdiction as guardian of a child who is a citizen of that
jurisdiction and who intends to bring the child into this state for
the purpose of adopting the child shall file with the department a
certified copy of the judgment or order of a court of the foreign ju-
risdiction or other instrument having the effect under the laws of
the foreign jurisdiction of freeing the child for adoption.  If the in-
strument is not a judgment or order of a court, the guardian shall
also file with the department a copy of the law under which the in-
strument was issued, unless the department waives this require-
ment.  The guardian shall also file English translations of the court
judgment or order or other instrument and of the law.  The depart-
ment shall return the originals to the guardian and keep on file a
copy of each document.

(b)  If the guardian files a judgment or order of a court under
par. (a), the department shall review the judgment or order.  If the
department determines that the judgment or order has the effect of
freeing the child for adoption, if the department has been fur-
nished with a copy of a home study recommending the guardian
as an adoptive parent, if a licensed child welfare agency has been
identified to provide the services required under sub. (5) and if the
guardian has filed the bond required under sub. (1), the depart-
ment shall certify to the U.S. immigration and naturalization ser-
vice that all preadoptive requirements of this state that can be met
before the child’s arrival in the United States have been met.

(c)  If the guardian files an instrument other than a judgment or
order of a court under par. (a), the department shall review the in-
strument.  If the department determines that the instrument has the
effect under the laws of the foreign jurisdiction of freeing the child
for adoption, if the department has been furnished with a copy of
a home study recommending the adoptive parents, if a licensed
child welfare agency has been identified to provide the services
required under sub. (5) and if the guardian has filed the bond re-
quired under sub. (1), the department shall certify to the U.S. im-
migration and naturalization service that all preadoptive require-
ments of this state that can be met prior to the child’s arrival in the
United States have been met.

(3) PETITION FOR ADOPTION OR TERMINATION OF PARENTAL

RIGHTS REQUIRED.  (a)  Within 60 days after the arrival of a child
brought into this state from a foreign jurisdiction for the purpose
of adoption, the individual who is the child’s guardian shall file a
petition to adopt the child, a petition to terminate parental rights
to the child, or both.  If only a petition to terminate parental rights
to the child is filed under this paragraph, the individual guardian
shall file a petition for adoption within 60 days of the order termi-
nating parental rights.  The individual guardian shall file with the
court the documents filed with the department under sub. (2) (a).

(b)  Except as provided in par. (a) and sub. (4) (a), the termina-
tion of a parent’s parental rights to a child who is a citizen of a for-
eign jurisdiction is not required prior to the child’s adoption by his
or her guardian.

(c)  If a petition for adoption is filed under par. (a), the individu-
al guardian filing the petition shall file a copy of the petition with
the department at the time the petition is filed with the court.  If
the individual guardian filed an instrument other than a court order
or judgment under sub. (2) (a), the department may make a recom-
mendation to the court as to whether the instrument filed has the
effect under the laws of the foreign jurisdiction of freeing the child
for adoption.

(d)  If a petition for adoption is filed under par. (a) and the indi-
vidual guardian filing the petition filed an instrument other than
a court order or judgment under sub. (2) (a), the court shall deter-
mine whether the instrument filed has the effect under the laws of
the foreign jurisdiction of freeing the child for adoption.  The court
shall presume that the instrument has that effect unless there are
substantial irregularities on the face of the document or unless the
department shows good cause for believing that the instrument
does not have that effect.  If the court determines that the instru-
ment does not have the effect of freeing the child for adoption, the
court shall order the petitioner to file a petition to terminate paren-
tal rights under s. 48.42 within 10 days.

(e)  If a petition for adoption is filed under par. (a) and the indi-
vidual guardian filing the petition filed a court order or judgment
under sub. (2) (a), the court order or judgment shall be legally suf-
ficient evidence that the child is free for adoption.

(4) TRANSFER OF GUARDIANSHIP; FORFEITURE OF BOND.  If a
guardian does not file a petition as required under sub. (3) (a) or
(d), or if the petition for adoption under sub. (3) is withdrawn or
denied, the court:

(a)  Shall transfer guardianship of the child to the department,
to a county department under s. 48.57 (1) (e) or (hm) or to a child
welfare agency under s. 48.61 (5) and order the guardian to file a
petition for termination of parental rights under s. 48.42 within 10
days.

(b)  Shall transfer legal custody of the child to the department,
in a county having a population of 500,000 or more, to a county
department or to a child welfare agency licensed under s. 48.60.

(c)  Shall order the guardian who filed the bond under sub. (1)
(a) to show cause why the bond should not be forfeited.

(d)  May order that physical custody of the child remain with
a suitable individual with whom the child has been living.

(5) CHILD  WELFARE SERVICES REQUIRED.  Any child welfare
agency licensed under s. 48.60 that negotiates or arranges the
placement of a child for adoption under this section shall provide
services to the child and to the proposed adoptive parents until the
child’s adoption is final.

History:   1981 c. 81; 1985 a. 176; 1997 a. 27.
Cross Reference:  See also s. HFS 1.01, Wis. adm. code.

48.841 Persons  required to file recommendation as to
adoption.   (1) No adoption of a minor may be ordered without
the written recommendation, favorable or unfavorable, of the
guardian of the minor, if there is one, as set forth in s. 48.85.

(2) If  the guardian refuses or neglects to file its recommenda-
tion within the time specified in s. 48.85, the court may proceed
as though the guardian had filed a favorable recommendation.
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48.85 Recommendation  of guardian.   (1) At least 10 days
prior to the hearing, the guardian shall file its recommendation
with the court.

(2) The guardian’s recommendation shall be presumed to be
in the best interests of the child unless the fair preponderance of
the credible evidence is to the contrary.  If the guardian’s recom-
mendation is in opposition to the granting of the petition, the court
shall take testimony as to whether or not the proposed adoption is
in the best interests of the child.

(3) At the conclusion of the hearing, the court shall enter its
order in accordance with s. 48.91 (3).

History:   1973 c. 263.

48.871 Filing  of recommendation by guardian.   In the
case of a recommendation by a guardian, the guardian shall file
with its recommendation satisfactory evidence of its authority to
file such recommendation relative to the adoption of the minor.
In the case where the parents’ rights have been judicially termi-
nated, this evidence shall be a certified copy of the order terminat-
ing their rights and appointing the guardian.  In other cases of a
guardian appointed by a court, this evidence shall be a certified
copy of the order appointing it guardian.  In the case of a guardian
having the authority to consent or file its recommendation under
an instrument other than a court order, valid under the laws of an-
other state, that instrument shall serve as evidence of the authority
to consent or file its recommendation.

48.88 Notice  of hearing; investigation.   (1) In this sec-
tion, unless otherwise qualified, “agency” means any public or
private entity except an individual.

(1m) Upon the filing of a petition for adoption, the court shall
schedule a hearing within 90 days of the filing.  Notice of the hear-
ing shall be mailed, not later than 3 days from the date of the order
for hearing and investigation, to the guardian of the child, if any,
to the agency making the investigation under sub. (2), to the de-
partment when its recommendation is required by s. 48.89 and to
the child if the child is 12 years of age or over.

(2) (a)  Except as provided under par. (c), when a petition to
adopt a child is filed, the court shall order an investigation to deter-
mine whether the child is a proper subject for adoption and wheth-
er the petitioner’s home is suitable for the child.  The court shall
order one of the following to conduct the investigation:

1.  If an agency has guardianship of the child, the guardianship
agency, unless the agency has already filed its recommendation
under s. 48.85 and has filed with the recommendation a report of
an investigation as required under this paragraph.

2.  If no agency has guardianship of the child and a relative
other than a stepparent has filed the petition for adoption, the de-
partment, a county department under s. 48.57 (1) (e) or (hm) or a
licensed child welfare agency.

4.  If the child is a citizen of a foreign jurisdiction and is under
the guardianship of an individual, the agency which conducted the
home study required under federal law prior to the child’s entry
into the United States.

(b)  The agency making the investigation shall file its report
with the court at least 10 days before the hearing unless the time
is reduced for good cause shown by the petitioner.  The report shall
be part of the record of the proceedings.

(c)  If a stepparent has filed a petition for adoption and no agen-
cy has guardianship of the child, the court shall order the depart-
ment, in a county having a population of 500,000 or more, or a
county department or, with the consent of the department in a
county having a population of less than 500,000 or a licensed child
welfare agency, order the department or the child welfare agency
to conduct a screening, consisting of no more than one interview
with the petitioner and a check of the petitioner’s background
through public records, including records maintained by the de-
partment or any county department under s. 48.981.  The depart-
ment, county department or child welfare agency that conducts

the screening shall file a report of the screening with the court
within 30 days.  After reviewing the report, the court may proceed
to act on the petition, may order the department in a county having
a population of 500,000 or more or the county department to con-
duct an investigation as described under par. (a) (intro.) or may or-
der the department in a county having a population of less than
500,000 or a licensed child welfare agency to make the investiga-
tion if the department or child welfare agency consents.

(3) If  the report of the investigation is unfavorable or if it dis-
closes a situation which, in the opinion of the court, raises a seri-
ous question as to the suitability of the proposed adoption, the
court may appoint a guardian ad litem for the minor whose adop-
tion is proposed.  The guardian ad litem may have witnesses sub-
poenaed and present proof at the hearing.

History:   1975 c. 39, 199, 307; 1977 c. 271; 1981 c. 81, 384; 1983 a. 190; 1985
a. 176; 1997 a. 27.

48.89 Recommendation  of the  department.   (1) The rec-
ommendation of the department is required for the adoption of a
child if the child is not under the guardianship of a county depart-
ment under s. 48.57 (1) (e) or (hm) or a child welfare agency under
s. 48.61 (5).

(2) The department shall make its recommendation to the
court at least 10 days before the hearing unless the time is ex-
tended by the court.  The recommendation shall be part of the re-
cord of the proceedings.

(3) The recommendation of the department shall not be re-
quired if the recommendation of the department, a licensed child
welfare agency or a county department under s. 48.57 (1) (e) or
(hm) is required by s. 48.841, if a report of an investigation by the
department, a county department under s. 48.57 (1) (e) or (hm) or
a licensed child welfare agency is required by s. 48.88 (2) (a) 2.
or if one of the petitioners is a relative of the child.

History:   1973 c. 263; 1977 c. 271; 1981 c. 81; 1983 a. 447; 1985 a. 176; 1995 a.
443.

48.90 Filing  of adoption  petition; preadoption resi -
dence.   (1) A petition for adoption may be filed at any time if:

(a)  One of the petitioners is a relative of the child by blood or
by adoption, excluding parents whose parental rights have been
terminated and persons whose relationship to the child is derived
through such parents.

(b)  The petitioner is the child’s stepparent.
(c)  The petition is accompanied by a written approval of the

guardian.
(d)  The petitioner is the proposed adoptive parent with whom

the child has been placed under s. 48.839.
(2) Except as provided under sub. (1), no petition for adoption

may be filed unless the child has been in the home of the petition-
ers for 6 months or more.

(3) No petition for adoption may be filed unless the petitioners
have complied with all applicable provisions of this chapter relat-
ing to adoptive placements.

History:   1973 c. 263; 1977 c. 354; 1977 c. 418 s. 929 (18); 1981 c. 81; 1997 a.
104.

Once administrative proceedings have commenced under s. 48.64 and the person
with whom the child had been placed is seeking a review of the removal order, a chil-
dren’s court has no jurisdiction of an attempted adoption.  Adoption of Shawn, 65
Wis. 2d 190, 222 N.W.2d 139 (1974).

Standing to object to adoption proceedings turns on the right to petition for adop-
tion; grandparents excluded from petitioning under sub. (1) (a) had no standing to ob-
ject to the adoption of their grandchildren.  Adoption of J.C.G. 177 Wis. 2d 424, 501
N.W.2d 908 (Ct. App. 1993).

48.91 Hearing;  order .  (1) The hearing may be in chambers
unless an interested person objects.  The petitioner and the minor
to be adopted, if 14 or older, shall attend unless the court orders
otherwise.

(2) In an adoption proceeding for a nonmarital child who is not
adopted or whose parents do not subsequently intermarry under
s. 767.60, the court shall establish whether the rights of any per-
sons who have filed declarations of paternal interest under s.
48.025 have been determined or whether paternity has been
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acknowledged under s. 767.62 (1) or a substantially similar law of
another state or adjudicated in this state or in another jurisdiction.
If  the court finds that no such determination has been made, the
court shall proceed, prior to any action on the petition for adop-
tion, to attempt to ascertain the paternity of the child and the rights
of any person who has filed a declaration under s. 48.025.

(3) If  after the hearing and a study of the report required by s.
48.88 and the recommendation required by s. 48.841 or 48.89, the
court is satisfied that the necessary consents or recommendations
have been filed and that the adoption is in the best interests of the
child, the court shall make an order granting the adoption.  The or-
der may change the name of the minor to that requested by peti-
tioners.

History:   1973 c. 263; 1979 c. 330; 1981 c. 81; 1983 a. 447; 1987 a. 383; 1995 a.
443; 1997 a. 191.

Meaning of “best interests of the child” is discussed.  Adoption of Tachick, 60 Wis.
2d 540, 210 N.W.2d 865.

48.913 Payments  by adoptive or proposed adoptive
parents  to  a birth parent or child or on behalf of a birth
parent  or child.   (1) PAYMENTS ALLOWED.  The proposed adop-
tive parents of a child, or a person acting on behalf of the proposed
adoptive parents, may pay the actual cost of any of the following:

(a)  Preadoptive counseling for a birth parent of the child or an
alleged or presumed father of the child.

(b)  Post−adoptive counseling for a birth parent of the child or
an alleged or presumed father of the child.

(c)  Maternity clothes for the child’s birth mother, not to exceed
a reasonable amount.

(d)  Local transportation expenses of a birth parent of the child
that are related to the pregnancy or adoption.

(e)  Services provided by a licensed child welfare agency in
connection with the adoption.

(f)  Medical and hospital care received by the child’s birth
mother in connection with the pregnancy or birth of the child.
Medical and hospital care does not include lost wages or living ex-
penses.

(g)  Medical and hospital care received by the child.
(h)  Legal and other services received by a birth parent of the

child, an alleged or presumed father of the child or the child in con-
nection with the adoption.

(i)  Living expenses of the child’s birth mother, in an amount
not to exceed $1,000, if payment of the expenses by the proposed
adoptive parents or a person acting on their behalf is necessary to
protect the health and welfare of the birth mother or the fetus.

(j)  Any investigation ordered under s. 48.837 (4) (c), according
to a fee schedule established by the department based on ability
to pay.

(k)  If the adoption is completed, the cost of any care provided
for the child under s. 48.837 (4) (d).

(L)  Birthing classes.
(m)  A gift to the child’s birth mother from the proposed adop-

tive parents, of no greater than $50 in value.
(2) PAYMENT OF EXPENSES WHEN BIRTH PARENT IS RESIDING IN

ANOTHER STATE.  Notwithstanding sub. (1), the proposed adoptive
parents of a child or a person acting on behalf of the proposed
adoptive parents of a child may pay for an expense of a birth parent
of the child or an alleged or presumed father of the child if the birth
parent or the alleged or presumed father was residing in another
state when the payment was made and when the expense was in-
curred and if all of the following apply:

(a)  The child was placed for adoption in this state in accord-
ance with s. 48.988.

(b)  The state in which the birth parent or the alleged or pre-
sumed father was residing when the payment was made permits
the payment of that expense by the proposed adoptive parents of
the child.

(c)  A listing of all payments made under this subsection, a copy
of the statutory provisions of the state in which the birth parent or
the alleged or presumed father was residing when the payments
were made that permit those payments to be made by the proposed
adoptive parents of the child and a copy of all orders entered in the
state in which the birth parent or the alleged or presumed father
was residing when the payments were made that relate to the pay-
ment of expenses of the birth parent or the alleged or presumed fa-
ther by the proposed adoptive parents of the child is submitted to
the court as follows:

1.  With the report under sub. (6), if the parental rights of either
birth parent of the child are terminated in this state.

2.  With a petition under s. 48.837 (2), if the parental rights of
both birth parents of the child are terminated in another state and
the child is placed for adoption under s. 48.837 (2).

3.  With a petition under s. 48.90, if the parental rights of both
parents of the child are terminated in another state and the child
is placed for adoption under s. 48.833.

(3) METHOD OF PAYMENT.  Any payment under sub. (1) or (2)
shall be made directly to the provider of a good or service except
that a payment under sub. (1) or (2) may be made to a birth parent
of the child or to an alleged or presumed father of the child as reim-
bursement of an amount previously paid by the birth parent or by
the alleged or presumed father if documentation is provided show-
ing that the birth parent or alleged or presumed father has made the
previous payment.

(4) OTHER PAYMENTS PROHIBITED.  The proposed adoptive par-
ents of a child or a person acting on behalf of the proposed adop-
tive parents may not make any payments to or on behalf of a birth
parent of the child, an alleged or presumed father of the child or
the child except as provided in subs. (1) and (2).

(5) PAYMENTS AFTER FINALIZATION  OF ADOPTION.  The adoptive
parents of a child or a person acting on behalf of the proposed
adoptive parents may make a payment that is authorized under
subs. (1) and (2) after finalization of the adoption, if the payment
is included in the report under sub. (6) or an amendment to that re-
port filed with the court.

(6) REPORT TO THE COURT; WHEN REQUIRED.  A report contain-
ing the information specified in sub. (7) shall be provided to the
court at the time of the hearing on the petition for adoptive place-
ment under s. 48.837 (2) or upon the order of the court under s.
48.422 (7) (bm).

(7) REPORT TO THE COURT; CONTENTS REQUIRED.  The report re-
quired under sub. (6) shall include a list of all transfers of anything
of value made or agreed to be made by the proposed adoptive par-
ents or by a person acting on their behalf to a birth parent of the
child, an alleged or presumed father of the child or the child, on
behalf of a birth parent of the child, an alleged or presumed father
of the child or the child, or to any other person in connection with
the pregnancy, the birth of the child, the placement of the child
with the proposed adoptive parents or the adoption of the child by
the proposed adoptive parents.  The report shall be itemized and
shall show the goods or services for which payment was made or
agreed to be made.  The report shall include the dates of each pay-
ment, the names and addresses of each attorney, doctor, hospital,
agency or other person or organization receiving any payment
from the proposed adoptive parents or a person acting on behalf
of the proposed adoptive parents in connection with the pregnan-
cy, the birth of the child, the placement of the child with the pro-
posed adoptive parents or the adoption of the child by the pro-
posed adoptive parents.

(8) ADOPTION OF FOREIGN CHILDREN AND ADOPTION BY RELA-
TIVES OF THE CHILD.  This section does not apply to an adoptive or
proposed adoptive parent of a child with whom the child has been
placed under s. 48.839 or to an adoptive or proposed adoptive par-
ent of a child who is a relative of the child.

History:   1997 a. 104.
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NOTE:   1997 Wis. Act 104, which affected this section, contains explanatory
notes.

48.915 Adoption  appeals given preference.   An appeal
from a judgment granting or denying an adoption shall be given
preference.

History:   1987 a. 383; 1993 a. 395 s. 30; Stats. 1993 s. 48.915.

48.92 Effect  of adoption.   (1) After the order of adoption is
entered the relation of parent and child and all the rights, duties
and other legal consequences of the natural relation of child and
parent thereafter exists between the adopted person and the adop-
tive parents.

(2) After the order of adoption is entered the relationship of
parent and child between the adopted person and the adopted per-
son’s birth parents, unless the birth parent is the spouse of the
adoptive parent, shall be completely altered and all the rights, du-
ties and other legal consequences of the relationship shall cease to
exist.  Notwithstanding the extinction of all parental rights under
this subsection, a court may order reasonable visitation under s.
48.925.

(3) Rights of inheritance by, from and through an adopted
child are governed by ss. 854.20 and 854.21.

(4) Nothing in this section shall be construed to abrogate the
right of the department to make payments to adoptive families un-
der s. 48.48 (12).

History:   1973 c. 90; 1981 c. 359 s. 16; 1991 a. 191, 316; 1997 a. 35, 188.
A valid adoption of the petitioner by his aunt would preclude his right to inherit as

the son of his natural mother, although he would be entitled to inherit as a nephew.
Estate of Komarr, 68 Wis. 2d 473, 228 N.W.2d 681 (1975).

Biological grandparents had no right to visitation following termination of their
son’s parental rights and adoption by the child’s stepfather.  In re Marriage of Soergel,
154 Wis. 2d 564, 453 N.W.2d 624 (1990).

Adoption of the child of a deceased parent does not terminate the deceased parent’s
parents’ grandparental visitation rights under s. 880.115.  Grandparental Visitation
of C.G.F., 168 Wis. 2d 62, 483 N.W.2d 803 (1992).

Except in the case of stepparent adoption, the parental rights of both birth parents
are terminated, effectively preventing a birth parent’s nonmarital partner from adopt-
ing the birth parent’s child.  This provision does not violate the constitutional rights
of either the child or nonmarital partner.  Interest of Angel Lace M. 184 Wis. 2d 492,
516 N.W.2d 678 (1994).

Adoption proceedings confer all parental rights on the adoptive parents and there-
fore resolve all issues relating to the biological grandparents’ rights to assert claims
for custody and guardianship.  Following adoption, a change requires a showing of
unfitness in the adoptive parents.  Elgin and Carol W. v. DHFS, 221 Wis. 2d 36, 584
N.W.2d 195 (Ct. App. 1998).

48.925 Visitation  rights of certain persons.   (1) Upon
petition by a relative who has maintained a relationship similar to
a parent−child relationship with a child who has been adopted by
a stepparent or relative, the court, subject to subs. (1m) and (2),
may grant reasonable visitation rights to that person if the petition-
er has maintained such a relationship within 2 years prior to the
filing  of the petition, if the adoptive parent or parents, or, if a birth
parent is the spouse of an adoptive parent, the adoptive parent and
birth parent, have notice of the hearing and if the court determines
all of the following:

(a)  That visitation is in the best interest of the child.
(b)  That the petitioner will not undermine the adoptive parent’s

or parents’ relationship with the child or, if a birth parent is the
spouse of an adoptive parent, the adoptive parent’s and birth par-
ent’s relationship with the child.

(c)  That the petitioner will not act in a manner that is contrary
to parenting decisions that are related to the child’s physical, emo-
tional, educational or spiritual welfare and that are made by the
adoptive parent or parents or, if a birth parent is the spouse of an
adoptive parent, by the adoptive parent and birth parent.

(1m) (a)  Except as provided in par. (b), the court may not
grant visitation rights under sub. (1) to a relative who has main-
tained a relationship similar to a parent−child relationship with a
child if the relative has been convicted under s. 940.01 of the first−
degree intentional homicide, or under s. 940.05 of the 2nd−degree
intentional homicide, of a parent of the child, and the conviction
has not been reversed, set aside or vacated.

(am)  Except as provided in par. (b), if a relative who is granted
visitation rights with a child under sub. (1) is convicted under s.
940.01 of the first−degree intentional homicide, or under s. 940.05
of the 2nd−degree intentional homicide, of a parent of the child,
and the conviction has not been reversed, set aside or vacated, the
court shall issue an order prohibiting the relative from having visi-
tation with the child on petition of the child or the parent, guardian
or legal custodian of the child, or on the court’s own motion, and
on notice to the relative.

(b)  Paragraphs (a) and (am) do not apply if the court deter-
mines by clear and convincing evidence that the visitation would
be in the best interests of the child.  The court shall consider the
wishes of the child in making that determination.

(2) Whenever possible, in making a determination under sub.
(1), the court shall consider the wishes of the adopted child.

(3) This section applies to every child in this state who has
been adopted, by a stepparent or relative, regardless of the date of
the adoption.

(4) Any person who interferes with visitation rights granted
under sub. (1) may be proceeded against for contempt of court un-
der ch. 785, except that a court may impose only the remedial
sanctions specified in s. 785.04 (1) (a) and (c) against that person.

History:  1991 a. 191; 1999 a. 9.
Grandparents’ Visitation Rights Following Adoption: Expanding Traditional

Boundaries in Wisconsin.  Hintz.  1994 WLR 484.
Grandparent Visitation Rights.  Rothstein.  Wis. Law. Nov. 1992.
The Effect of C.G.F. and Section 48.925 on Grandparental Visitation Petitions.

Hughes.  Wis. Law. Nov. 1992.

48.93 Records  closed.   (1) In this section, “adoptee” has the
meaning given in s. 48.432 (1) (a).

(1d) All  records and papers pertaining to an adoption pro-
ceeding shall be kept in a separate locked file and may not be dis-
closed except under sub. (1g) or (1r), s. 46.03 (29), 48.432,
48.433, 48.434, 48.48 (17) (a) 9. or 48.57 (1) (j), or by order of the
court for good cause shown.

(1g) At the time a court enters an order granting an adoption,
it shall provide the adoptive parents with a copy of the child’s
medical record under s. 48.425 (1) (am) or with any information
provided to the court under s. 48.422 (9) or 48.425 (2), after delet-
ing the names and addresses of the child’s birth parents and the
identity of any provider of health care to the child or the child’s
birth parents.

(1r) Any agency which has placed a child for adoption shall,
at the request of an adoptive parent or of the adoptee, after he or
she has reached age 18, provide the requester without charge, ex-
cept for the actual cost of reproduction, with medical or genetic
information about the adoptee or about the adoptee’s birth parents
which it has on file and with nonidentifying social history infor-
mation about the adoptee’s family which it has on file, after delet-
ing the names and addresses of the birth parents and any provider
of health care to the adoptee or the adoptee’s birth parents.  The
agency may charge a requester a fee for the cost of verifying, purg-
ing, summarizing, copying and mailing the information according
to the fee schedule established by the department under s. 48.432
(3) (c).  The fee may not be more than $150 and may be waived
by the agency.

(2) All  correspondence and papers, relating to the investiga-
tion, which are not a part of the court record, except those in the
custody of agencies authorized to place children for adoption shall
be transferred to the department and placed in its closed files.

History:   1979 c. 34; 1981 c. 359; 1983 a. 471; 1989 a. 31; 1997 a. 27, 104, 252.
Adoption records reform:  Impact on adoptees.  67 MLR 110 (1983).

48.94 New birth certificate.   After entry of the order granting
the adoption the clerk of the court shall promptly mail a copy
thereof to the state bureau of vital statistics and furnish any addi-
tional data needed for the new birth certificate.  Whenever the par-
ents by adoption, or the adopting parent and a birth parent who is
the spouse of the adopting parent, request, that the birth certificate
for the person adopted be not changed, then the court shall so
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order.  In such event no new birth certificate shall be filed by the
state registrar of vital statistics, notwithstanding the provisions of
s. 69.15 (2) or any other law of this state.

History:   1981 c. 359 s. 16; 1985 a. 315 s. 22; 1991 a. 316.

48.95 Withdrawal  or denial of petition.   Except as pro-
vided under s. 48.839 (3) (b), if the petition is withdrawn or de-
nied, the circuit court shall order the case transferred to the court
assigned to exercise jurisdiction under this chapter and ch. 938 for
appropriate action, except that if parental rights have been termi-
nated and the guardian of the minor is the department, a licensed
child welfare agency or a county department under s. 48.57 (1) (e)
or (hm), the minor shall remain in the legal custody of the guard-
ian.

History:   1977 c. 271, 449; 1981 c. 81; 1985 a. 176; 1995 a. 77.

48.96 Subsequent  adoption.   The adoption of an adopted
person is authorized and, in that case, the references to parent and
birth parent are to adoptive parent.

History:   1981 c. 359 s. 16.

48.97 Adoption  orders of other jurisdictions.   When the
relationship of parent and child has been created by an order of
adoption of a court of any other state or nation, the rights and ob-
ligations of the parties as to matters within the jurisdiction of this
state shall be determined by s. 48.92.  If the adoptive parents were
residents of this state at the time of the foreign adoption, the pre-
ceding sentence applies only if the department has approved the
placement.  A child whose adoption would otherwise be valid un-
der this section may be readopted in accordance with this chapter.

History:  1971 c. 187; 1981 c. 81; 1995 a. 443.

48.975 Adoption  assistance.   (1) DEFINITION.  In this sec-
tion, “adoption assistance” means payments by the department to
the adoptive or proposed adoptive parents of a child which are de-
signed to assist in the cost of care of that child after  an agreement
under sub. (4) has been signed and the child has been placed for
adoption with the adoptive or proposed adoptive parents.

(2) APPLICABILITY.  The department may provide adoption as-
sistance only for a child with special needs and only when the de-
partment has determined that such assistance is necessary to as-
sure the child’s adoption.

(3) TYPES.  The department may provide adoption assistance
for maintenance, medical care or nonrecurring adoption expenses,
or for any combination of those types of adoption assistance, ac-
cording to the following criteria:

(a)  Maintenance.  1.  Except as provided in subd. 3., for support
of a child who was in foster care or treatment foster care immedi-
ately prior to placement for adoption, the initial amount of adop-
tion assistance for maintenance shall be equivalent to the amount
of that child’s foster care or treatment foster care payment at the
time that the agreement under sub. (4) (a) is signed or a lesser
amount if agreed to by the proposed adoptive parents and speci-
fied in that agreement.

2.  Except as provided in subd. 3., for support of a child not in
foster care or treatment foster care immediately prior to placement
for adoption, the initial amount of adoption assistance for mainte-
nance shall be equivalent to the uniform foster care rate in effect
at the time that the agreement under sub. (4) (a) is signed or a lesser
amount if agreed to by the proposed adoptive parents and speci-
fied in that agreement.

3.  For support of a child who is defined under rules promul-
gated by the department under sub. (5) (b) as a child with special
needs based solely on being at high risk of developing moderate
or intensive difficulty−of−care problems, the initial amount of
adoption assistance for maintenance shall be $0.

4.  The amount of adoption assistance for maintenance may
be changed under an amended agreement under sub. (4) (b) or (c).
If  an agreement is amended under sub. (4) (b) or (c), the amount
of adoption assistance for maintenance shall be the amount speci-
fied in the amended agreement but may not exceed the uniform

foster care rate that would be applicable to the child if the child
were in foster care during the time for which the adoption assist-
ance for maintenance is paid.

(b)  Medical.  The adoption assistance for medical care shall be
sufficient to pay expenses due to a physical, mental or emotional
condition of the child which is not covered by a health insurance
policy insuring the child or the parent.

(c)  Nonrecurring adoption expenses.  Subject to any maxi-
mum amount provided by the department by rule promulgated un-
der sub. (5), the adoption assistance for nonrecurring adoption ex-
penses shall be sufficient to pay the reasonable and necessary
adoption fees, court costs, legal fees and other expenses that are
directly related to the adoption of the child and that are not in-
curred in violation of any state or federal law.

(3m) DURATION.  The adoption assistance may be continued
after the adoptee reaches the age of 18 if that adoptee is a full−time
high school student.

(4) PROCEDURE.  (a)  Except in extenuating circumstances, as
defined by the department by rule promulgated under sub. (5) (a),
a written agreement to provide adoption assistance shall be made
prior to adoption.  An agreement to provide adoption assistance
may be made only for a child who, at the time of placement for
adoption, is in the guardianship of the department or other agency
authorized to place children for adoption or in the guardianship of
an American Indian tribal agency in this state.

(b)  If an agreement to provide adoption assistance is in effect
and if the adoptive or proposed adoptive parents of the child who
is the subject of the agreement believe there has been a substantial
change in circumstances, as defined by the department by rule
promulgated under sub. (5) (c), the adoptive or proposed adoptive
parents may request that the agreement be amended to increase the
amount of adoption assistance for maintenance.  If a request is re-
ceived under this paragraph, the department shall do all of the fol-
lowing:

1.  Determine whether there has been a substantial change in
circumstances, as defined by the department by rule promulgated
under sub. (5) (c) and whether there has been a substantiated re-
port of abuse or neglect of the child by the adoptive or proposed
adoptive parents.

2.  If there has been a substantial change in circumstances and
if  there has been no substantiated report of abuse or neglect of the
child by the adoptive or proposed adoptive parents, offer to in-
crease the amount of adoption assistance for maintenance based
on criteria established by the department by rule promulgated un-
der sub. (5) (d).

3.  If an increased amount of adoption assistance for mainte-
nance is agreed to by the adoptive or proposed adoptive parents,
amend the agreement in writing to specify the increased amount
of adoption assistance for maintenance.

(bm)  Annually, the department shall review an agreement that
has been amended under par. (b) to determine whether the sub-
stantial change in circumstances that was the basis for amending
the agreement continues to exist.  If that substantial change in cir-
cumstances continues to exist, the agreement, as amended, shall
remain in effect.  If that substantial change in circumstances no
longer exists, the department shall offer to decrease the amount of
adoption assistance for maintenance based on criteria established
by the department under sub. (5) (dm).  If the decreased amount
of adoption assistance for maintenance is agreed to by the adop-
tive or proposed adoptive parents, the department shall amend the
agreement in writing to specify the decreased amount of adoption
assistance for maintenance.  If the decreased amount of adoption
assistance for maintenance is not agreed to by the adoptive or pro-
posed adoptive parents, the adoptive or proposed adoptive parents
may appeal the decision of the department regarding the decrease
under the procedure established by the department under sub. (5)
(dm).

(c)  The department may propose to the adoptive or proposed
adoptive parents that an agreement to provide adoption assistance
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be amended to adjust the amount of adoption assistance for main-
tenance.  If an adjustment in the amount of adoption assistance for
maintenance is agreed to by the adoptive or proposed adoptive
parents, the agreement shall be amended in writing to specify the
adjusted amount of adoption assistance for maintenance.

(d)  An agreement to provide adoption assistance may be
amended more than once under par. (b) or (c).

(5) RULES.  The department shall promulgate rules necessary
to implement this section, which shall include all of the following:

(a)  A rule defining the extenuating circumstances under which
an initial agreement to provide adoption assistance under sub. (4)
(a) may be made after adoption.  This definition shall include all
circumstances under which federal statutes, regulations or guide-
lines provide that federal matching funds for adoption assistance
are available to the state if an initial agreement is made after adop-
tion, but may not include circumstances under which federal stat-
utes, regulations or guidelines provide that federal matching funds
for adoption assistance are not available if an initial agreement is
made after adoption.

(b)  A rule defining a child with special needs, which shall in-
clude a child who the department determines has, at the time of
placement for adoption, moderate or intensive difficulty−of−care
problems, as defined by the department, or who the department
determines is, at the time of placement for adoption, at high risk
of developing those problems.

(c)  A rule defining the substantial change in circumstances un-
der which adoptive or proposed adoptive parents may request that
an agreement made under sub. (4) be amended to increase the
amount of adoption assistance for maintenance.  The definition
shall include all of the following:

1.  Situations in which a child who was defined as a child with
special needs based solely on being at high risk of developing
moderate or intensive difficulty−of−care problems has developed
those problems.

2.  Situations in which a child’s difficulty−of−care problems
have increased from the moderate level to the intensive level as set
forth in the department’s schedule of difficulty−of−care levels
promulgated by rule.

(d)  Rules establishing requirements for submitting a request
under sub. (4) (b), criteria for determining the amount of the in-
crease in adoption assistance for maintenance that the department
shall offer if there has been a substantial change in circumstances
and if there has been no substantiated report of abuse or neglect
of the child by the adoptive or proposed adoptive parents, and the
procedure to appeal the decision of the department regarding the
request.

(dm)  Rules establishing the criteria for determining the
amount of the decrease in adoption assistance for maintenance
that the department shall offer under sub. (4) (bm) if a substantial
change in circumstances no longer exists and the procedure to ap-
peal the decision of the department regarding the decrease.  The
criteria shall provide that the amount of the decrease offered by the
department under sub. (4) (bm) may not result in an amount of
adoption assistance for maintenance that is less than the initial
amount of adoption assistance for maintenance provided for the
child under sub. (3) (a) 1., 2. or 3.

(e)  A rule regarding when a child must be photolisted with the
adoption information exchange under s. 48.55 in order to be eligi-
ble for adoption assistance.  The rule may not require photolisting
under any circumstances in which photolisting is not required by
federal statutes, regulations or guidelines as a prerequisite for the
state to receive federal matching funds for adoption assistance.

History:   1977 c. 418; 1985 a. 308; 1989 a. 31; 1993 a. 16, 446; 1997 a. 308.
Cross Reference:  See also ch. HFS 50, Wis. adm. code.

48.977 Appointment  of relatives as guardians for cer -
tain  children in need of protection or services.   (1) DEFI-
NITION.  In this section, “relative” means a relative as defined in s.
48.02 (15) or a person specified in s. 48.57 (3m) (a) 2.

(2) TYPE OF GUARDIANSHIP.  This section may be used for the
appointment of a relative of a child as a guardian of the person for
the child if the court finds all of the following:

(a)  That the child has been adjudged to be in need of protection
or services under s. 48.13 (1), (2), (3), (3m), (4), (5), (8), (9), (10),
(10m), (11) or (11m) or 938.13 (4) and been placed, or continued
in a placement, outside of his or her home pursuant to one or more
court orders under s. 48.345, 48.357, 48.363, 48.365, 938.345,
938.357, 938.363 or 938.365 for a cumulative total period of one
year or longer.

(b)  That the person nominated as the guardian of the child is
a relative of the child with whom the child has been placed and that
it is likely that the child will continue to be placed with that relative
for an extended period of time or until the child attains the age of
18 years.

(c)  That, if appointed, it is likely that the relative would be will-
ing and able to serve as the child’s guardian for an extended period
of time or until the child attains the age of 18 years.

(d)  That it is not in the best interests of the child that a petition
to terminate parental rights be filed with respect to the child.

(e)  That the child’s parent is neglecting, refusing or unable to
carry out the duties of a guardian or, if the child has 2 parents, both
parents are neglecting, refusing or unable to carry out the duties
of a guardian.

(f)  That the agency primarily responsible for providing ser-
vices to the child under a court order has made reasonable efforts
to make it possible for the child to return to his or her home, while
assuring that the child’s health and safety are the paramount con-
cerns, but that reunification of the child with the child’s parent or
parents is unlikely or contrary to the best interests of the child and
that further reunification efforts are unlikely to be made or are
contrary to the best interests of the child, except that the court is
not required to find that the agency has made those reasonable ef-
forts with respect to a parent of the child if any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies to that parent.
The court shall make the findings specified in this paragraph on
a case−by−case basis based on circumstances specific to the child
and shall document or reference the specific information on which
those findings are based in the guardianship order.  A guardianship
order that merely references this paragraph without documenting
or referencing that specific information in the order or an amended
guardianship order that retroactively corrects an earlier guardian-
ship order that does not comply with this paragraph is not suffi-
cient to comply with this paragraph.

(3) DESIGNATION AS A PERMANENT PLACEMENT.  If a court ap-
points a guardian for a child under sub. (2), the court may desig-
nate the child’s placement with that guardian as the child’s perma-
nent foster placement, but only for purposes of s. 48.368 (2) or
938.368 (2).

(4) PROCEDURE AND DISPOSITION.  (a)  Who may file petition.
Any of the following persons may file a petition for the appoint-
ment of a guardian for a child under sub. (2):

1.  The child or the child’s guardian or legal custodian.
2.  The child’s guardian ad litem.
3.  The child’s parent.
4.  The relative with whom the child is placed if the relative

is nominated as the guardian of the child in the petition.
5.  The department.
6.  A county department under s. 46.22 or 46.23 or, if the child

has been placed pursuant to an order under ch. 938, a county de-
partment under s. 46.215, 46.22 or 46.23.

7.  A licensed child welfare agency that has been assigned pri-
mary responsibility for providing services to the child under a
court order.

8.  The person representing the interests of the public under s.
48.09.

(b)  Contents of petition.  A proceeding for the appointment of
a guardian for a child under sub. (2) shall be initiated by a petition
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which shall be entitled “In the interest of .... (child’s name), a per-
son under the age of 18” and shall set forth all of the following with
specificity:

1.  The name, birth date and address of the child.
2.  The names and addresses of the child’s parent or parents,

guardian and legal custodian.
3.  The date the child was adjudged in need of protection or

services under s. 48.13 (1), (2), (3), (3m), (4), (5), (8), (9), (10),
(10m), (11) or (11m) or 938.13 (4) and the dates that the child has
been placed, or continued in a placement, outside of his or her
home pursuant to one or more court orders under s. 48.345,
48.357, 48.363, 48.365, 938.345, 938.357, 938.363 or 938.365.

4.  A statement of the facts and circumstances which the peti-
tion alleges establish that the conditions specified in sub. (2) (b)
to (f) are met.

5.  A statement of whether the proceedings are subject to the
uniform child custody jurisdiction act under ch. 822.

6.  A statement of whether the child may be subject to the fed-
eral Indian child welfare act, 25 USC 1911 to 1963.

(c)  Service of petition and notice.  1.  The petitioner shall cause
the petition and notice of the time and place of the hearing under
par. (cm) to be served upon all of the following persons:

a.  The child if the child is 12 years of age or older.
b.  The child’s guardian and legal custodian.
c.  The child’s guardian ad litem.
d.  The child’s counsel.
e.  The child’s parent.
f.  The persons to whom notice is required to be given under

s. 48.27 (3) (b) 1.
g.  The relative with whom the child is placed if the relative

is nominated as the guardian of the child in the petition.
h.  The person representing the interests of the public under s.

48.09.
i.  The agency primarily responsible for providing services to

the child under a court order.
2.  Service shall be made by 1st class mail at least 7 days before

the hearing or by personal service at least 7 days before the hearing
or, if with reasonable diligence a party specified in subd. 1. cannot
be served by mail or personal service, service shall be made by
publication of a notice published as a class 1 notice under ch. 985.
In determining which newspaper is likely to give notice as re-
quired under s. 985.02 (1), the petitioner shall consider the resi-
dence of the party, if known, or the residence of the relatives of the
party, if known, or the last−known location of the party.

(cm)  Plea hearing.  1.  A hearing to determine whether any
party wishes to contest a petition filed under par. (a) shall take
place on a date which allows reasonable time for the parties to pre-
pare but is no more than 30 days after the filing of the petition.  At
the hearing, the nonpetitioning parties and the child, if he or she
is 12 years of age or over or is otherwise competent to do so, shall
state whether they wish to contest the petition.  Before accepting
a plea of no contest to the allegations in the petition, the court shall
do all of the following:

a.  Address the parties present and determine that the plea is
made voluntarily and with understanding of the nature of the facts
alleged in the petition, the nature of the potential disposition and
the nature of the legal consequences of that disposition.

b.  Establish whether any promises or threats were made to
elicit the plea of no contest and alert all unrepresented parties to
the possibility that an attorney may discover grounds to contest
the petition that would not be apparent to those parties.

c.  Make inquiries to establish to the satisfaction of the court
that there is a factual basis for the plea of no contest.

2.  If the petition is not contested and if the court accepts the
plea of no contest, the court may immediately proceed to a dis-
positional hearing under par. (fm), unless an adjournment is re-
quested.  If a party requests an adjournment, the court shall set a

date for the dispositional hearing which allows reasonable time
for the parties to prepare but is no more than 30 days after the plea
hearing.

3.  If the petition is contested or if the court does not accept the
plea of no contest, the court shall set a date for a fact−finding hear-
ing under par. (d) which allows reasonable time for the parties to
prepare but is not more than 30 days after the plea hearing.

(d)  Fact−finding hearing.  The court shall hold a fact−finding
hearing on the petition on the date set by the court under par. (cm)
3., at which any party may present evidence relevant to the issue
of whether the conditions specified in sub. (2) (a) to (f) have been
met.  If the court, at the conclusion of the fact−finding hearing,
finds by clear and convincing evidence that the conditions speci-
fied in sub. (2) (a) to (f) have been met, the court shall immediately
proceed to a dispositional hearing unless an adjournment is re-
quested.  If a party requests an adjournment, the court shall set a
date for the dispositional hearing which allows reasonable time
for the parties to prepare but is no more than 30 days after the fact−
finding hearing.

(e)  Court report.  The court shall order the person or agency
primarily responsible for providing services to the child under a
court order to file with the court a report containing the written
summary under s. 48.38 (5) (e) and as much information relating
to the appointment of a guardian as is reasonably ascertainable.
The agency shall file the report at least 48 hours before the date
of the dispositional hearing under par. (fm).

(fm)  Dispositional hearing.  The court shall hold a disposition-
al hearing on the petition at the time specified or set by the court
under par. (cm) 2. or (d), at which any party may present evidence,
including expert testimony, relevant to the disposition.

(g)  Dispositional factors.  In determining the appropriate dis-
position under this section, the best interests of the child shall be
the prevailing factor to be considered by the court.  In making a
decision about the appropriate disposition, the court shall consider
any report submitted under par. (e) and shall consider, but not be
limited to, all of the following:

1.  Whether the relative would be a suitable guardian of the
child.

2.  The willingness and ability of the relative to serve as the
child’s guardian for an extended period of time or until the child
attains the age of 18 years.

3.  The wishes of the child.
(h)  Disposition.  After receiving any evidence relating to the

disposition, the court shall enter one of the following dispositions
within 10 days after the dispositional hearing:

1.  A disposition dismissing the petition if the court deter-
mines that appointment of the relative as the child’s guardian is not
in the best interests of the child.

2.  A disposition ordering that the relative with whom the child
has been placed be appointed as the child’s guardian under sub. (5)
(a) or limited guardian under sub. (5) (b), if the court determines
that such an appointment is in the best interests of the child.

(i)  Effect of disposition on permanency plan review process.
After a disposition under par. (h), the child’s permanency plan
shall continue to be reviewed under s. 48.38 (5), if applicable.

(5) DUTIES AND AUTHORITY OF GUARDIAN.  (a)  Full guardian-
ship.  Unless limited under par. (b), a guardian appointed under
sub. (2) shall have all of the duties and authority specified in s.
48.023.

(b)  Limited guardianship.  The court may order that the duties
and authority of a guardian appointed under sub. (2) be limited.
The duties and authority of a limited guardian shall be as specified
by the order of appointment under sub. (4) (h) 2. or any revised
order under sub. (6).  All provisions of the statutes concerning the
duties and authority of a guardian shall apply to a limited guardian
appointed under sub. (2) to the extent those provisions are relevant
to the duties or authority of the limited guardian, except as limited
by the order of appointment.
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(6) REVISION OF GUARDIANSHIP ORDER.  (a)  Any person autho-
rized to file a petition under sub. (4) (a) may request a revision in
a guardianship order entered under this subsection or sub. (4) (h)
2., or the court may, on its own motion, propose such a revision.
The request or court proposal shall set forth in detail the nature of
the proposed revision, shall allege facts sufficient to show that
there has been a substantial change in circumstances since the last
order affecting the guardianship was entered and that the proposed
revision would be in the best interests of the child and shall allege
any other information that affects the advisability of the court’s
disposition.

(b)  The court shall hold a hearing on the matter prior to any re-
vision of the guardianship order if the request or court proposal in-
dicates that new information is available which affects the advisa-
bility  of the court’s guardianship order, unless written waivers of
objections to the revision are signed by all parties entitled to re-
ceive notice under sub. (4) (c) and the court approves the waivers.

(c)  If a hearing is to be held, the court shall notify the persons
entitled to receive notice under sub. (4) (c) at least 7 days prior to
the hearing of the date, place and purpose of the hearing.  A copy
of the request or proposal shall be attached to the notice.  The court
may order a revision if, at the hearing, the court finds that it has
been proved by clear and convincing evidence that there has been
a substantial change in circumstances and if the court determines
that a revision would be in the best interests of the child.

(7) TERMINATION OF GUARDIANSHIP.  (a)  Term of guardianship.
Unless the court order entered under sub. (4) (h) 2. or (6) specifies
that a guardianship under this section be for a lesser period of time,
a guardianship under this section shall continue until the child at-
tains the age of 18 years or until terminated by the court, whichev-
er occurs earlier.

(b)  Removal for cause.  1.  Any person authorized to file a peti-
tion under sub. (4) (a) may request that a guardian appointed under
sub. (2) be removed for cause or the court may, on its own motion,
propose such a removal.  The request or court proposal shall allege
facts sufficient to show that the guardian is or has been neglecting,
is or has been refusing or is or has been unable to discharge the
guardian’s trust and may allege facts relating to any other informa-
tion that affects the advisability of the court’s disposition.

2.  The court shall hold a hearing on the matter unless written
waivers of objections to the removal are signed by all parties en-
titled to receive notice under sub. (4) (c) and the court approves
the waivers.

3.  If a hearing is to be held, the court shall notify the persons
entitled to receive notice under sub. (4) (c) at least 7 days prior to
the hearing of the date, place and purpose of the hearing.  A copy
of the request or court proposal shall be attached to the notice.  The
court shall remove the guardian for cause if, at the hearing, the
court finds that it has been proved by clear and convincing evi-
dence that the guardian is or has been neglecting, is or has been
refusing or is or has been unable to discharge the guardian’s trust
and if the court determines that removal of the guardian would be
in the best interests of the child.

(c)  Resignation.  A guardian appointed under sub. (2) may re-
sign at any time if the resignation is accepted by the court.

(d)  Termination on request of parent.  1.  A parent of the child
may request that a guardianship order entered under sub. (4) (h)
2. or a revised order entered under sub. (6) be terminated.  The re-
quest shall allege facts sufficient to show that there has been a sub-
stantial change in circumstances since the last order affecting the
guardianship was entered, that the parent is willing and able to
carry out the duties of a guardian and that the proposed termina-
tion of guardianship would be in the best interests of the child.

2.  The court shall hold a hearing on the matter unless written
waivers of objections to the termination are signed by all parties
entitled to receive notice under sub. (4) (c) and the court approves
the waivers.

3.  If a hearing is to be held, the court shall notify the persons
entitled to receive notice under sub. (4) (c) at least 7 days prior to

the hearing of the date, place and purpose of the hearing.  A copy
of the request shall be attached to the notice.  The court shall termi-
nate the guardianship if, at the hearing, the court finds that it has
been proved by clear and convincing evidence that there has been
a substantial change in circumstances since the last order affecting
the guardianship was entered and the parent is willing and able to
carry out the duties of a guardian and if the court determines that
termination of the guardianship would be in the best interests of
the child.

(e)  Termination on termination of parental rights.  If a court
enters an order under s. 48.427 (3p) or 48.428 (2) (b), the court
shall terminate the guardianship under this section.

(8) RELATIONSHIP TO CH. 880.  (a)  This section does not abridge
the duties or authority of a guardian appointed under ch. 880.

(b)  Nothing in this section prohibits an individual from peti-
tioning a court under ch. 880 for appointment of a guardian.

History:   1995 a. 275; 1997 a. 27, 35, 80, 237; 1999 a. 133; 2001 a. 2, 109.

48.978 Appointment  or designation of standby guard -
ian of a child.   (1) DEFINITIONS.  In this section:

(a)  “Attending physician” means a physician licensed under
ch. 448 who has primary responsibility for the treatment and care
of a parent who has filed a petition under sub. (2) (a) or made a
written designation under sub. (3) (a) or, if more than one physi-
cian has responsibility for the treatment and care of that parent, if
a physician is acting on behalf of a physician who has primary
responsibility for the treatment and care of that parent or if no phy-
sician is responsible for the treatment and care of that parent, “at-
tending physician” means any physician licensed under ch. 448
who is familiar with the medical condition of that parent.

(b)  “Debilitation” means a person’s chronic and substantial in-
ability, as a result of a physical illness, disease, impairment or inju-
ry, to care for his or her child.

(c)  “Incapacity” means a person’s chronic and substantial in-
ability, as a result of a mental impairment, to care for his or her
child.

(2) JUDICIAL  APPOINTMENT.  (a)  Who may file petition.  1.  A
parent of a child may file a petition for the judicial appointment
of a standby guardian of the person or estate or both of the child
under this subsection.  A parent may include in the petition the
nomination of an alternate standby guardian for the court to ap-
point if the person nominated as standby guardian is unwilling or
unable to serve as the child’s guardian or if the court determines
that appointment of the person nominated as standby guardian as
the child’s guardian is not in the best interests of the child.  Subject
to subds. 2. and 3., if a petition is filed under this subdivision, the
petition shall be joined by each parent of the child.

2.  If a parent of a child cannot with reasonable diligence lo-
cate the other parent of the child, the parent may file a petition un-
der subd. 1. without the other parent joining in the petition and, if
the parent filing the petition submits proof satisfactory to the court
of that reasonable diligence, the court may grant the petition.

3.  If a parent of a child can locate the other parent of the child,
but that other parent refuses to join in the petition or indicates that
he or she is unwilling or unable to exercise the duty and authority
of guardianship, the parent may file a petition under subd. 1. with-
out the other parent joining in the petition and, if the parent filing
the petition submits proof satisfactory to the court of that refusal,
unwillingness or inability, the court may grant the petition.

(b)  Contents of petition.  A proceeding for the appointment of
a standby guardian for a child under this subsection shall be initi-
ated by a petition that shall be entitled “In the interest of ....
(child’s name), a person under the age of 18” and shall set forth
with specificity all of the following:

1.  The name, birth date and address of the child.
2.  The names and addresses of the child’s parent or parents,

guardian and legal custodian.
3.  The name and address of the person nominated as standby

guardian and, if the petitioner is nominating an alternate standby
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guardian, the name and address of the person nominated as alter-
nate standby guardian.

4.  The duties and authority that the petitioner wishes the
standby guardian to exercise.

5.  A statement of whether the duty and authority of the stand-
by guardian are to become effective on the petitioner’s incapacity,
on the petitioner’s death, or on the petitioner’s debilitation and
consent to the beginning of the duty and authority of the standby
guardian, or on whichever occurs first.

6.  A statement that there is a significant risk that the petitioner
will  become incapacitated or debilitated or die, as applicable,
within 2 years after the date on which the petition is filed and the
factual basis for that statement.

7.  If a parent of the child cannot with reasonable diligence lo-
cate the other parent of the child, a statement that the child has no
parent, other than the petitioner, who is willing and able to exer-
cise the duties and authority of guardianship and who, with rea-
sonable diligence, can be located and a statement of the efforts
made to locate the other parent.

8.  If a parent of the child can locate the other parent of the
child, but that other parent refuses to join in the petition or indi-
cates that he or she is unwilling or unable to exercise the duty and
authority of guardianship, a statement that the child has no parent,
other than the petitioner, who is willing and able to exercise the
duty and authority of guardianship and a statement that the non-
petitioning parent has refused to join in the petition or has indi-
cated that he or she is unwilling or unable to exercise the duty and
authority of guardianship.

9.  A description of the child’s income and assets, if any.
10.  A statement of whether the proceedings are subject to the

uniform child custody jurisdiction act under ch. 822.
11.  A statement of whether the child may be subject to the fed-

eral Indian Child Welfare Act, 25 USC 1911 to 1963.
(c)  Service of petition and notice.  1.  The petitioner shall cause

the petition and notice of the time and place of the hearing under
par. (d) to be served on all of the following persons:

a.  The child if the child is 12 years of age or older.
b.  The child’s guardian and legal custodian.
c.  The child’s guardian ad litem.
d.  The child’s counsel.
e.  The child’s other parent, if that parent has not joined in the

petition and if that parent can with reasonable diligence be lo-
cated.

f.  The persons to whom notice is required to be given under
s. 48.27 (3) (b) 1.

g.  The person who is nominated as the standby guardian of
the child in the petition and, if an alternate standby guardian is
nominated in the petition, the person who is nominated as the al-
ternate standby guardian.

2.  Service shall be made by certified mail at least 7 days be-
fore the hearing or by personal service in the same manner as a
summons is served under s. 801.11 (1) (a) or (b) at least 7 days be-
fore the hearing or, if with reasonable diligence a party specified
in subd. 1. cannot be served by mail or by personal or substituted
service, service shall be made by publication of a notice published
as a class 1 notice under ch. 985.  In determining which newspaper
is likely to give notice as required under s. 985.02 (1), the petition-
er shall consider the residence of the party, if known, or the resi-
dence of the relatives of the party, if known, or the last−known
location of the party.

(d)  Plea hearing.  1.  A hearing to determine whether any party
wishes to contest a petition filed under par. (a) shall take place on
a date that allows reasonable time for the parties to prepare but is
no more than 30 days after the filing of the petition.  At the hearing,
the nonpetitioning parties and the child, if he or she is 12 years of
age or over or is otherwise competent to do so, shall state whether
they wish to contest the petition.

2.  If the petition is not contested, the court may immediately
proceed to a dispositional hearing under par. (g), unless an ad-
journment is requested under par. (g).

3.  If the petition is contested, the court shall set a date for a
fact−finding hearing under par. (e) that allows reasonable time for
the parties to prepare but is no more than 30 days after the plea
hearing.

(e)  Fact−finding hearing.  The court shall hold a fact−finding
hearing on the petition on the date set by the court under par. (d)
3. at which any party may present evidence relevant to any of the
following issues:

1.  Whether there is a significant risk that the petitioner will
become incapacitated or debilitated or die within 2 years after the
date on which the petition was filed.

2.  Whether the child has any parent, other than the petitioner,
who is willing and able to exercise the duty and authority of guard-
ianship.

3.  If a parent cannot be located, whether the petitioner has
made diligent efforts to locate that parent.

4.  If a parent has refused to join in the petition, whether that
refusal is unreasonable.

(f)  Required findings by court.  If the court, at the conclusion
of the fact−finding hearing, makes all of the following findings by
clear and convincing evidence, the court shall immediately pro-
ceed to a dispositional hearing unless an adjournment is requested
under par. (g):

1.  That there is a significant risk that the petitioner will be-
come incapacitated or debilitated or die within 2 years after the
date on which the petition was filed.

2.  That the child has no parent, other than the petitioner, who
is willing and able to exercise the duty and authority of guardian-
ship.

3.  That, if a parent cannot be located, the petitioner has made
diligent efforts to locate that parent.

4.  That, if a parent has refused to join in the petition, the refus-
al was unreasonable.

5.  That the person nominated as standby guardian is willing
and able to act as standby guardian or, if that person is not so will-
ing and able, that the person nominated as alternate standby guard-
ian is willing and able to act as standby guardian.

(g)  Dispositional hearing.  The court shall hold a dispositional
hearing on the petition at the time specified under par. (d) 2. or (e),
at which any party may present evidence, including expert testi-
mony, relevant to the disposition.  If at the plea hearing or the fact−
finding hearing a party requests an adjournment of the disposi-
tional hearing, the court shall set a date for the dispositional
hearing that allows reasonable time for the parties to prepare but
is no more than 30 days after the plea hearing or fact−finding hear-
ing.

(h)  Dispositional factors.  In determining the appropriate dis-
position under this par. (j), the best interests of the child shall be
the prevailing factor to be considered by the court.  In making a
decision about the appropriate disposition, the court shall consider
all of the following:

1.  Whether the person nominated as standby guardian or al-
ternate standby guardian would be a suitable guardian of the child.

2.  The willingness and ability of the person nominated as
standby guardian or alternate standby guardian to serve as the
child’s guardian if the petitioner becomes incapacitated or debili-
tated or dies.

3.  The wishes of the child.
(i)  Appearance by petitioner.  If the petitioner is medically un-

able to appear at a hearing under par. (d), (e) or (g), the court may
dispense with the petitioner’s appearance, except on the motion of
a party and for good cause shown.
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(j)  Disposition.  After receiving any evidence relating to the
disposition, the court shall enter one of the following dispositions
within 10 days after the dispositional hearing:

1.  A disposition dismissing the petition if the court deter-
mines that appointment of the person nominated as standby guard-
ian or alternate standby guardian as the child’s standby guardian
is not in the best interests of the child.

2.  A disposition ordering that the person nominated as stand-
by guardian or alternate standby guardian be appointed as the
child’s standby guardian if the court determines that such an ap-
pointment is in the best interests of the child.

(k)  Guardianship order.  A standby guardianship order under
par. (j) 2. shall include all of the following:

1.  A statement of whether the standby guardianship is a full
guardianship under sub. (6) (b) 1. or a limited guardianship under
sub. (6) (b) 2.

2.  A statement of when the standby guardianship goes into ef-
fect, which may be on receipt by the standby guardian of a deter-
mination of the petitioner’s incapacity, a certificate of the petition-
er’s death, or a determination of the petitioner’s debilitation and
the petitioner’s written consent under par. (L) 3. that the standby
guardianship go into effect.

(L)  Commencement of duty and authority of court−appointed
standby guardian.  1.  If a standby guardianship order under par.
(j) 2. provides that the duty and authority of a standby guardian are
effective on the petitioner’s incapacity, the duty and authority of
the standby guardian shall begin on the receipt by the standby
guardian of a copy of a determination of incapacity under sub. (4).

2.  If a standby guardianship order under par. (j) 2. provides
that the duty and authority of a standby guardian are effective on
the petitioner’s death, the duty and authority of the standby guard-
ian shall begin on the receipt by the standby guardian of a copy of
the certificate of the petitioner’s death.

3.  If a standby guardianship order under par. (j) 2. provides
that the duty and authority of a standby guardian are effective on
the petitioner’s debilitation and consent to the standby guardian-
ship going into effect, the duty and authority of a standby guardian
shall begin on the receipt by the standby guardian of a determina-
tion of debilitation under sub. (4) and a written consent to the be-
ginning of that duty and authority signed by the petitioner in the
presence of 2 witnesses 18 years of age or over, neither of whom
may be the standby guardian, and by the standby guardian.  If the
petitioner is physically unable to sign that written consent, another
person 18 years of age or over who is not the standby guardian
may sign the written consent on behalf of the petitioner and at the
direction of the petitioner, in the presence of the petitioner and 2
witnesses 18 years of age or over, neither of whom may be the
standby guardian.

4.  The standby guardian shall file the determination of inca-
pacity received under subd. 1., the certificate of death received un-
der subd. 2., or the determination of debilitation and written con-
sent received under subd. 3., whichever is applicable, with the
court that entered the guardianship order within 90 days after the
date on which the standby guardian receives that determination,
certificate, or determination and written consent.  If the standby
guardian fails to file that determination, certificate, or determina-
tion and written consent with that court within those 90 days, the
court may rescind the guardianship order.

(m)  Suspension of duty and authority of court−appointed
standby guardian.  1.  The duty and authority of a standby guard-
ian appointed under par. (j) 2. shall be suspended on the receipt by
the standby guardian of a copy of a determination of recovery or
remission under sub. (5).

2.  The standby guardian shall file the determination of recov-
ery or remission received under subd. 1. with the court that entered
the guardianship order within 90 days after the date on which the
standby guardian receives that determination.  If the standby

guardian fails to file that determination with that court within
those 90 days, the court may rescind the guardianship order.

3.  The duty and authority of a standby guardian that are sus-
pended under subd. 1. shall begin again as provided in par. (L).

(n)  Rescission of standby guardianship.  1.  If at any time be-
fore the duty and authority of a standby guardian appointed under
par. (j) 2. begin, the court finds that the findings of the court under
par. (f) no longer apply or determines that the determination of the
court under par. (j) 2. no longer applies, the court may rescind the
guardianship order.

2.  A person who is appointed as a standby guardian under par.
(j) 2. may, at any time before his or her duty and authority as a
standby guardian begin, renounce that appointment by executing
a written renunciation, filing the renunciation with the court that
issued the guardianship order and notifying the petitioner in writ-
ing of the renunciation.  On compliance with this subdivision, the
court shall rescind the guardianship order.

3.  A person who is appointed as a standby guardian under par.
(j) 2. may, at any time after his or her duty and authority as standby
guardian begin, resign that appointment be executing a written
resignation, filing the resignation with the court that issued the
guardianship order and notifying the petitioner, if living, in writ-
ing of that resignation.  On compliance with this subdivision, the
court may accept the resignation and rescind the guardianship or-
der if the court determines that the resignation and rescission are
in the best interests of the child.

4.  The petitioner may revoke a standby guardianship ordered
under par. (j) 2. at any time before the duty and authority of the
standby guardian begin by executing a written revocation, filing
the revocation with the court that entered the guardianship order
and notifying the standby guardian in writing of the revocation.
On compliance with this subdivision, the court shall rescind the
guardianship order.

5.  The petitioner may revoke a standby guardianship ordered
under par. (j) 2. at any time after the duty and authority of the
standby guardian begin by executing a written revocation, filing
the written revocation with the court that entered the guardianship
order and notifying the standby guardian in writing of the revoca-
tion.  On compliance with this subdivision, the court may rescind
the guardianship order if the court determines that rescission of
the guardianship order is in the best interests of the child.

(3) PARENTAL DESIGNATION.  (a)  Written designation.  A parent
may designate a standby guardian for his or her child by means of
a written designation signed by the parent in the presence of 2 wit-
nesses 18 years of age or over, neither of whom may be the standby
guardian, and by the standby guardian.  If  a parent is physically
unable to sign that written designation, another person 18 years of
age or over who is not the standby guardian may sign the written
designation on behalf of the parent and at the direction of the par-
ent, in the presence of the parent and 2 witnesses 18 years of age
or over, neither of whom may be the standby guardian.

(b)  Contents of written designation; form.  1.  A written desig-
nation of a standby guardian shall identify the parent who is mak-
ing the designation, the child who is the subject of the standby
guardianship and the person who is designated to be the standby
guardian.  The written designation shall also state the duties and
authority that the parent wishes the standby guardian to exercise
and shall indicate that the parent intends for the duty and authority
of standby guardian to begin on the parent’s incapacity, death, or
debilitation and consent under par. (c) 3. to the beginning of the
duty and authority of the standby guardian, or on whichever oc-
curs first.  A parent may designate an alternate standby guardian
in the same written designation and in the same manner as the par-
ent designates the standby guardian.

2.  A written designation of a standby guardian complies with
this subsection if the written designation substantially conforms
to the following form:
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DESIGNATION OF STANDBY GUARDIAN

I, .... (name and address of parent), being of sound mind, do
hereby designate .... (name and address of standby guardian) as
standby guardian of the person and estate of my child(ren) ....
(name(s), birth date(s) and address(es) of child(ren)).

(You may, if you wish, provide that the duty and authority of
the standby guardian shall extend only to the person, or only to the
estate, of your child(ren), by crossing out “person and” or “and es-
tate”, whichever is inapplicable, above.)

The duty and authority of the standby guardian shall begin on
one of the following events, whichever occurs first:

1.  I die.
2.  My doctor determines that I am mentally incapacitated, and

thus unable to care for my child(ren).
3.  My doctor determines that I am physically debilitated, and

thus unable to care for my child(ren), and I consent in writing, be-
fore 2 witnesses, to the standby guardian’s duty and authority tak-
ing effect.

If  the person I designate above is unwilling or unable to act as
standby guardian for my child(ren), I hereby designate .... (name
and address of alternate standby guardian) as standby guardian for
my child(ren).

I also understand that the duty and authority of the standby
guardian designated above will end 180 days after the day on
which that duty and authority begin if the standby guardian does
not petition the court within those 180 days for an order appointing
him or her as standby guardian.

I understand that I retain full parental rights over my child(ren)
even after the beginning of the standby guardianship, that I may
revoke the standby guardianship at any time before the standby
guardianship begins, that I may revoke the standby guardianship
at any time after the standby guardianship begins, subject to the
approval of the court, and that the standby guardianship will be
suspended on my recovery or remission from my incapacity or de-
bilitation.
Signature.... Date ....

STATEMENT OF WITNESSES

I declare that the person whose name appears above signed this
document in my presence, or was physically unable to sign the
document and asked another person 18 years of age or over to sign
the document, who did so in my presence, and that I believe the
person whose name appears above to be of sound mind.  I further
declare that I am 18 years of age or over and that I am not the per-
son designated as standby guardian or alternate standby guardian.
Witness No. 1:
(print) Name ... Date ....
Address ....
Signature ....

Witness No. 2:
(print) Name .... Date ....
Address ....
Signature ....

STATEMENT OF STANDBY GUARDIAN
 AND ALTERNATE STANDBY GUARDIAN

I .... (name and address of standby guardian), and I, .... (name
and address of alternate standby guardian), understand that ....
(name of parent) has designated me to be the standby guardian or
alternate standby guardian of the person and estate (cross out “per-
son and” or “and estate”, if inapplicable) of his or her child(ren)
if  he or she dies, becomes mentally incapacitated, or becomes
physically debilitated and consents, to my duty and authority tak-
ing effect.  I hereby declare that I am willing and able to undertake
the duty and authority of standby guardianship and I understand
that within 180 days after that duty and authority begin I must peti-
tion the court for an order appointing me as standby guardian.  I
further understand that .... (name of parent) retains full parental

rights over his or her child(ren) even after the beginning of the
standby guardianship, that he or she may revoke the standby
guardianship at any time before the standby guardianship begins,
that he or she may revoke the standby guardianship at any time af-
ter the standby guardianship begins, subject to the approval of the
court, and that the standby guardianship will be suspended on his
or her recovery or remission from his or her incapacity or debilita-
tion.
Standby guardian’s signature .... Date ....
Address ....

Alternate standby guardian’ signature .... Date ....
Address ....

3.  A written designation of a standby guardian may also con-
tain a consent to that designation that substantially conforms to the
following form and that shall be completed if the child’s other par-
ent can be located:

CONSENT TO DESIGNATION OF STANDBY GUARDIAN

I, .... (name and address of other parent), being of sound mind,
do hereby consent to the designation by .... (name of designating
parent) of .... (name of standby guardian) as standby guardian, and
of .... (name of alternate standby guardian) as alternate standby
guardian, of the person and estate (cross out “person and” or “and
estate”, if inapplicable) of my child(ren) .... (name(s), birth date(s)
and address(es) of child(ren)).

I also consent to the terms and conditions of the standby guard-
ianship stated above and I understand that I retain full parental
rights over my child(ren) even after the beginning of the standby
guardianship and that I may revoke my consent to the standby
guardianship at any time.
Signature .... Date ....

STATEMENT OF WITNESSES

I declare that the person whose name appears above signed this
document in my presence, or was physically unable to sign the
document and asked another person 18 years of age or over to sign
the document, who did so in my presence, and that I believe the
person whose name appears above to be of sound mind.  I further
declare that I am 18 years of age or over and that I am not the per-
son designated as standby guardian or alternate standby guardian.
Witness No. 1:
(print) Name .... Date ....
Address ....
Signature ....

Witness No. 2:
(print) Name .... Date ....
Address ....
Signature ....

(c)  Commencement of duty and authority of designated stand-
by guardian.  1.  If a written designation under par. (a) indicates
that the parent intends for the duty and authority of the standby
guardian to begin on the parent’s incapacity, the duty and authority
of the standby guardian shall begin on the receipt by the standby
guardian of a copy of a determination of incapacity under sub. (4).

2.  If a written designation under par. (a) indicates that the par-
ent intends for the duty and authority of the standby guardian to
begin on the parent’s death, the duty and authority of the standby
guardian shall begin on the receipt by the standby guardian of a
copy of a certificate of the parent’s death.

3.  If a written designation under par. (a) indicates that the par-
ent intends for the duty and authority of the standby guardian to
begin on the parent becoming debilitated and consenting to the be-
ginning of the standby guardianship, the duty and authority of the
standby guardian shall begin on the receipt by the standby guard-
ian of a copy of a determination of debilitation under sub. (4) and
a copy of the parent’s written consent to the beginning of that duty
and authority signed by the parent in the presence of 2 witnesses,
neither of whom may be the standby guardian, and by the standby
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guardian.  If the parent is physically unable to sign that written
consent, another person 18 years of age or over who is not the
standby guardian may sign the written consent on behalf of the
parent and at the direction of the parent, in the presence of the par-
ent and 2 witnesses, neither of whom may be the standby guardian.

4.  Subject to par. (d) 2., the standby guardian shall file a peti-
tion under par. (e) for judicial appointment as standby guardian of
the child within 180 days after the date on which the standby
guardianship begins.  If the standby guardian fails to file that peti-
tion within those 180 days, the standby guardian’s duty and au-
thority shall end 180 days after the date on which the standby
guardianship began.  If the standby guardian files the petition after
the expiration of those 180 days, the duty and authority of the
standby guardian shall begin again on the date on which the peti-
tion is filed.

(d)  Suspension of duty and authority of designated standby
guardian.  1.  The duty and authority of a standby guardian desig-
nated under par. (a) shall be suspended on the receipt by the stand-
by guardian of a copy of a determination of recovery or remission
under sub. (5).

2.  If the standby guardian receives a determination of recov-
ery or remission under subd. 1. before the standby guardian files
the petition under par. (e), the standby guardian need not file the
petition under par. (e).

3.  If the standby guardian receives a determination of recov-
ery or remission under subd. 1. after the standby guardian files the
petition under par. (e), but before the standby guardian is judicial-
ly appointed under par. (g), the standby guardian shall file that de-
termination with the court with which the petition is filed by the
time of the next hearing on the petition or within 7 days after the
date on which the standby guardian receives that determination,
whichever is sooner.  On compliance with this subdivision, the
court shall dismiss the petition.  If the standby guardian fails to file
that determination with that court within those 7 days, the court
may rescind the guardianship.

4.  If the standby guardian receives a determination of recov-
ery or remission under subd. 1. after the standby guardian is judi-
cially appointed under par. (g), the standby guardian shall file that
determination with the court that entered the guardianship order
within 90 days after the date on which the standby guardian re-
ceives that determination.  If the standby guardian fails to file that
determination with that court within those 90 days, the court may
rescind the guardianship order.

5.  The duty and authority of a standby guardian that are sus-
pended under subd. 1. shall begin again as provided in par. (c).

(e)  Petition for judicial appointment.  A petition for judicial
appointment as standby guardian of a child under this subsection
shall be in the same form as a petition under sub. (2) (b) and shall
set forth with specificity the information specified in sub. (2) (b)
1. to 4. and 7. to 11.  The petition shall also contain a statement that
the parent has become incapacitated, has died, or has become de-
bilitated and has consented to the beginning of the duty and au-
thority of the standby guardian.  In addition, the petition shall be
accompanied by the following documentation:

1.  The written designation under par. (a) signed or consented
to by each parent of the child or, if a parent cannot with reasonable
diligence be located or has refused to consent to the designation,
the written designation under par. (a) signed by one parent and a
statement of the efforts made to find the other parent or of the fact
that the other parent has refused to consent to the designation.

2.  A copy of the determination of incapacity received under
par. (c) 1., the certificate of death received under par. (c) 2. or the
determination of debilitation and written consent received under
par. (c) 3.

3.  If the petition is filed by a person who has been designated
as an alternate standby guardian, a statement that the person desig-
nated as standby guardian is unwilling or unable to act as standby
guardian and the factual basis for that statement.

(f)  Procedure for judicial appointment.  1.  The petitioner shall
cause the petition and notice of the time and place of the plea hear-
ing under subd. 2. to be served on all of the persons specified in
sub. (2) (c) 1. a. to f. and on the parent who has made the written
designation under par. (a), if living.  Service shall be made in the
manner provided in sub. (2) (c) 2.

2.  The court shall hold a plea hearing, a fact−finding hearing
and a dispositional hearing in the manner provided in sub. (2) (d)
to (g) and shall enter a dispositional order as provided in sub. (2)
(j) and (k) 1., except that at the fact−finding hearing any party may
present evidence relevant to the issues specified in par. (g), and at
the conclusion of that hearing the court shall immediately proceed
to a dispositional hearing, unless an adjournment is requested, if
the court finds by clear and convincing evidence that the condi-
tions specified in par. (g) have been met.

(g)  Required findings by court.  The court shall appoint a per-
son to be a standby guardian under this subsection if, after making
the following findings by clear and convincing evidence, the court
determines that the appointment is in the best interests of the child:

1.  That the person was designated as standby guardian in ac-
cordance with pars. (a) and (b).

2.  That the standby guardian has received a determination of
incapacity, a death certificate, or a determination of debilitation
and written consent, as provided in par. (c) 1., 2. or 3., whichever
is applicable.

3.  That the child has no parent who is willing and able to exer-
cise the duty and authority of guardianship.

4.  That, if a parent cannot be located, the petitioner has made
diligent efforts to locate that parent or, if a parent has refused to
consent to the designation of the standby guardian, the consent
was unreasonably withheld.

5.  That, if the petitioner is a person designated as an alternate
standby guardian, the person designated as standby guardian is
unwilling or unable to act as standby guardian.

(h)  Dispositional factors.  In determining the appropriate dis-
position under par. (g), the best interests of the child shall be the
prevailing factor to be considered by the court.  In making a deci-
sion about the appropriate disposition, the court shall consider all
of the following:

1.  Whether the person designated as standby guardian or al-
ternate standby guardian would be a suitable guardian of the child.

2.  The willingness and ability of the person designated as
standby guardian or alternate standby guardian to serve as the
child’s guardian.

3.  The wishes of the child.
(i)  Appearance by parent.  If the parent who has made a written

designation under par. (a) is medically unable to appear at a hear-
ing specified in par. (f) 2., the court may dispense with the parent’s
appearance, except on the motion of a party and for good cause
shown.

(j)  Revocation by parent.  1.  A parent who has made a written
designation under par. (a) may, at any time before the filing of a
petition under par. (e), revoke a standby guardianship created un-
der this subsection by executing a written revocation and notify-
ing the standby guardian in writing of the revocation, making a
subsequent written designation under par. (a) or verbally revoking
the standby guardianship in the presence of 2 witnesses.

2.  After a petition under par. (e) has been filed but before the
standby guardian has been judicially appointed under par. (g), a
parent who has made a written designation under par. (a) may re-
voke a standby guardianship created under this subsection by exe-
cuting a written revocation, filing the revocation with the court
with which the petition has been filed and notifying the standby
guardian in writing of the revocation.  On compliance with this
subdivision, the court may dismiss the petition and rescind the
guardianship if the court determines that dismissal of the petition
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and rescission of the guardianship are in the best interests of the
child.

3.  After the standby guardian has been judicially appointed
under par. (g), a parent who has made a written designation under
par. (a) may revoke a standby guardianship created under this sub-
section by executing a written revocation, filing the revocation
with the court that entered the guardianship order and notifying
the standby guardian in writing of the revocation.  On compliance
with this subdivision, the court may rescind the guardianship or-
der if the court determines that rescission of the guardianship or-
der is in the best interests of the child.

(k)  Renunciation of designation.  1.  A person whom a parent
has designated as a standby guardian under par. (a) may, at any
time before the filing of a petition under par. (e), renounce that
designation by executing a written renunciation and notifying the
parent, if living, in writing of that renunciation.

2.  After a petition under par. (e) has been filed, but before the
standby guardian has been judicially appointed under par. (g), a
person whom a parent has designated as a standby guardian under
par. (a) may renounce that designation by executing a written re-
nunciation, filing the renunciation with the court with which the
petition has been filed and notifying the parent, if living, in writing
of that renunciation.  On compliance with this subdivision, the
court may accept the renunciation and rescind the guardianship
order if the court finds that the renunciation and rescission are in
the best interests of the child.

3.  A person who has been judicially appointed as a standby
guardian under par. (g) may, at any time after that appointment, re-
sign that appointment by executing a written resignation, filing
the resignation with the court that entered the guardianship order
and notifying the parent who designated the person as a standby
guardian under par. (a), if living, in writing of that resignation.  On
compliance with this subdivision, the court may accept the resig-
nation and rescind the guardianship order if the court determines
that the resignation and rescission are in the best interests of the
child.

(4) DETERMINATION OF INCAPACITY OR DEBILITATION.   (a)  In
general.  1.  A determination of incapacity or debilitation under
this section shall be in writing, shall be made to a reasonable de-
gree of medical certainty by an attending physician and shall con-
tain the opinion of the attending physician regarding the cause and
nature of the parent’s incapacity or debilitation and the extent and
probable duration of the incapacity or debilitation.

2.  If a standby guardian’s identity is known to an attending
physician making a determination of incapacity or debilitation,
the attending physician shall provide a copy of the determination
of incapacity or debilitation to the standby guardian.

(b)  On request of standby guardian.  If requested by a standby
guardian, an attending physician shall make a determination re-
garding a parent’s incapacity or debilitation for purposes of this
section.

(c)  Information to be provided to parent.  On receipt of a deter-
mination of a parent’s incapacity, a standby guardian shall inform
the parent of all of the following, if the parent is able to compre-
hend that information:

1.  That a determination of incapacity has been made and, as
a result, the duty and authority of the standby guardian have be-
gun.

2.  That the parent may revoke the standby guardianship in ac-
cordance with sub. (2) (n) 5. or (3) (j) 1., 2. or 3., whichever is ap-
plicable.

(5) DETERMINATION OF RECOVERY OR REMISSION.  (a)  In gener-
al.  1.  A determination that a parent has recovered or is in remis-
sion from his or her incapacity or debilitation shall be in writing,
shall be made to a reasonable degree of medical certainty by an
attending physician and shall contain the opinion of the attending
physician regarding the extent and probable duration of the recov-
ery or remission.

2.  If a standby guardian’s identity is known to an attending
physician making a determination of recovery or remission, the
attending physician shall provide a copy of the determination of
recovery or remission to the standby guardian.

(b)  On request of standby guardian.  If requested by a standby
guardian, an attending physician shall make a determination re-
garding a parent’s recovery or remission for purposes of this sec-
tion.

(6) PARENTAL RIGHTS; DUTY AND AUTHORITY OF STANDBY

GUARDIAN.  (a)  Parental rights.  The beginning of the duty and au-
thority of a standby guardian under sub. (2) or (3) does not, in it-
self, divest a parent of any parental rights.

(b)  Duties and authority of guardian.  1.  Unless limited under
subd. 2., a standby guardian appointed under sub. (2) or desig-
nated under sub. (3) shall have all of the duties and authority speci-
fied in s. 48.023.

2.  The court may order or a parent may provide that the duties
and authority of a standby guardian appointed under sub. (2) or
designated under sub. (3) be limited.  The duties and authority of
a limited standby guardian shall be as specified by the order of ap-
pointment under sub. (2) (j) 2. or the written designation under
sub. (3) (a).  All provisions of the statutes concerning the duties
and authority of a guardian shall apply to a limited standby guard-
ian appointed under sub. (2) or designated under sub. (3) to the ex-
tent those provisions are relevant to the duties or authority of the
limited standby guardian, except as limited by the order of ap-
pointment or written designation.

(7) RELATIONSHIP TO CH. 880.  (a)  Except when a different right,
remedy or procedure is provided under this section, the rights,
remedies and procedures provided in ch. 880 shall govern a stand-
by guardianship created under this section.

(b)  This section does not abridge the duties or authority of a
guardian appointed under ch. 880.

(c)  Nothing in this section prohibits an individual from peti-
tioning a court for the appointment of a guardian under ch. 880.

History:   1997 a. 334.

SUBCHAPTER XX

MISCELLANEOUS PROVISIONS

48.98 Interstate  placement of children.   (1) No person
may bring a child into this state or send a child out of this state for
the purpose of placing the child in foster care or treatment foster
care or for the purpose of adoption without a certificate from the
department that the home is suitable for the child.

(2) (a)  Any person, except a county department or licensed
child welfare agency, who brings a child into this state for the pur-
pose of placing the child in a foster home or treatment foster home
shall, before the child’s arrival in this state, file with the depart-
ment a $1,000 noncancelable bond in favor of this state, furnished
by a surety company licensed to do business in this state.  The con-
dition of the bond shall be that the child will not become depen-
dent on public funds for his or her primary support before the child
reaches age 18 or is adopted.

(b)  By filing the bond required under par. (a), the person filing
the bond and the surety submit to the jurisdiction of the court in
the county in which the person resides for purposes of liability on
the bond, and appoint the clerk of the court as their agent upon
whom any papers affecting their bond liability may be served.

(c)  If upon affidavit of the department it appears to the court
that the condition of the bond has been violated, the court shall or-
der the person who filed the bond and the surety to show cause
why judgment on the bond should not be entered for the depart-
ment.  If neither the person nor the surety appears for the hearing
on the order to show cause, or if the court concludes after the hear-
ing that the condition of the bond has been violated, the court shall
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enter judgment on the bond for the department against the person
who filed the bond and the surety.

(d)  The department shall periodically bill the person who filed
the bond and the surety under s. 46.03 (18) (b) or 46.10 for the cost
of care and maintenance of the child until the child is adopted or
becomes age 18, whichever is earlier.  The guardian and surety
shall also be liable under the bond for costs incurred by the depart-
ment in enforcing the bond.

(e)  The department may waive the bond requirement under
par. (a).

(3) The person bringing or sending the child into or out of this
state shall report to the department, at least once each year and at
any other time required by the department, concerning the loca-
tion and well−being of the child, until the child is 18 years of age
or is adopted.

(4) (a)  This section applies only to interstate placements of
children which are not governed by s. 48.988.

(b)  Section 48.839 governs the placement of children who are
not U.S. citizens and not under agency guardianship who are
brought into this state from a foreign jurisdiction for the purpose
of adoption.

(5) The department may promulgate all rules necessary for the
enforcement of this section.

History:   1977 c. 354; 1979 c. 32 s. 92 (1); 1981 c. 81; 1985 a. 176; 1985 a. 332
s. 251 (5); 1993 a. 446.

48.981 Abused  or neglected children  and abused un -
born  children.   (1) DEFINITIONS.  In this section:

(ag)  “Agency” means a county department, the department in
a county having a population of 500,000 or more or a licensed
child welfare agency under contract with a county department or
the department in a county having a population of 500,000 or more
to perform investigations under this section.

(am)  “Caregiver” means, with respect to a child who is the vic-
tim or alleged victim of abuse or neglect or who is threatened with
abuse or neglect, any of the following persons:

1.  The child’s parent, grandparent, greatgrandparent, steppar-
ent, brother, sister, stepbrother, stepsister, half brother, or half sis-
ter.

2.  The child’s guardian.
3.  The child’s legal custodian.
4.  A person who resides or has resided regularly or intermit-

tently in the same dwelling as the child.
5.  An employee of a residential facility or residential care cen-

ter for children and youth in which the child was or is placed.
6.  A person who provides or has provided care for the child

in or outside of the child’s home.
7.  Any other person who exercises or has exercised temporary

or permanent control over the child or who temporarily or perma-
nently supervises or has supervised the child.

8.  Any relative of the child other than a relative specified in
subd. 1.

(b)  “Community placement” means probation; extended su-
pervision; parole; aftercare; conditional transfer into the commu-
nity under s. 51.35 (1); conditional transfer or discharge under s.
51.37 (9); placement in a Type 2 child caring institution or a
Type 2 secured correctional facility authorized under s. 938.539
(5); conditional release under s. 971.17; supervised release under
s. 980.06 or 980.08; participation in the community residential
confinement program under s. 301.046, the intensive sanctions
program under s. 301.048, the corrective sanctions program under
s. 938.533, the intensive supervision program under s. 938.534 or
the serious juvenile offender program under s. 938.538; or any
other placement of an adult or juvenile offender in the community
under the custody or supervision of the department of corrections,
the department of health and family services, a county department
under s. 46.215, 46.22, 46.23, 51.42 or 51.437 or any other person
under contract with the department of corrections, the department
of health and family services or a county department under s.

46.215, 46.22, 46.23, 51.42 or 51.437 to exercise custody or su-
pervision over the offender.

(cs)  “Indian child” means any unmarried person who is under
the age of 18 years and is affiliated with an Indian tribe or band in
any of the following ways:

1.  As a member of the tribe or band.
2.  As a person who is both eligible for membership in the tribe

or band and is the biological child of a member of the tribe or band.
(ct)  “Indian unborn child” means an unborn child who, when

born, may be eligible for affiliation with an Indian tribe or band
in any of the following ways:

1.  As a member of the tribe or band.
2.  As a person who is both eligible for membership in the tribe

or band and the biological child of a member of the tribe or band.
(d)  “Neglect” means failure, refusal or inability on the part of

a parent, guardian, legal custodian or other person exercising tem-
porary or permanent control over a child, for reasons other than
poverty, to provide necessary care, food, clothing, medical or den-
tal care or shelter so as to seriously endanger the physical health
of the child.

(f)  “Record” means any document relating to the investigation,
assessment and disposition of a report under this section.

(fm)  “Relative” means a parent, grandparent, greatgrand-
parent, stepparent, brother, sister, first cousin, 2nd cousin, neph-
ew, niece, uncle, aunt, stepgrandparent, stepbrother, stepsister,
half brother, half sister, brother−in−law, sister−in−law, stepuncle,
or stepaunt.

(g)  “Reporter” means a person who reports suspected abuse or
neglect or a belief that abuse or neglect will occur under this sec-
tion.

(h)  “Subject” means a person or unborn child named in a report
or record as any of the following:

1.  A child who is the victim or alleged victim of abuse or ne-
glect or who is threatened with abuse or neglect.

1m.  An unborn child who is the victim or alleged victim of
abuse or who is at substantial risk of abuse.

2.  A person who is suspected of abuse or neglect or who has
been determined to have abused or neglected a child or to have
abused an unborn child.

(i)  “Tribal agent” means the person designated under 25 CFR
23.12 by an Indian tribe or band to receive notice of involuntary
child custody proceedings under the Indian child welfare act, 25
USC 1901 to 1963.

(2) PERSONS REQUIRED TO REPORT.  (a)  [, group home, as de-
scribed in s. 48.625 (1m,] Any of the following persons who has
reasonable cause to suspect that a child seen by the person in the
course of professional duties has been abused or neglected or who
has reason to believe that a child seen by the person in the course
of professional duties has been threatened with abuse or neglect
and that abuse or neglect of the child will occur shall, except as
provided under sub. (2m), report as provided in sub. (3):

NOTE:   The bracketed language was inserted into s. 48.981 (2) by 2001 Wi.
Act 69, but was not taken into account by the treatment of s. 48.981 (2) by 2001
Wis. Act 103.   Corrective legislation to move the language to its correct location
in subd. 18. is pending.

1.  A physician.
2.  A coroner.
3.  A medical examiner.
4.  A nurse.
5.  A dentist.
6.  A chiropractor.
7.  An optometrist.
8.  An acupuncturist.
9.  A medical or mental health professional not otherwise

specified in this paragraph.
10.  A social worker.
11.  A marriage and family therapist.
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12.  A professional counselor.
13.  A public assistance worker, including a financial and em-

ployment planner, as defined in s. 49.141 (1) (d).
14.  A school teacher.
15.  A school administrator
16.  A school counselor.
17.  A mediator under s. 767.11.
18.  A child−care worker in a day care center [, group home,

as described in s. 48.625 (1m),] or residential care center for chil-
dren and youth.

NOTE:   The bracketed language was inserted into s. 48.981 (2) by 2001 Wis.
Act 69, but was not taken into account by the treatment of s. 48.981 (2) by 2001
Wis. Act 103. Corrective legislation to move the language to its correct location
in subd. 18. is pending.

19.  A day care provider.
20.  An alcohol or other drug abuse counselor.
21.  A member of the treatment staff employed by or working

under contract with a county department under s. 46.23, 51.42, or
51.437 or a residential care center for children and youth.

22.  A physical therapist.
22m.  A physical therapist assistant.

NOTE:   2001 Wis. Act 70 creates the term “physical therapist assistant” and
provides for the licensing of physical therapist assistants effective 4−1−04.

23.  An occupational therapist.
24.  A dietitian.
25.  A speech−language pathologist.
26.  An audiologist.
27.  An emergency medical technician.
28.  A first responder.
29.  A police or law enforcement officer.

(b)  A court−appointed special advocate who has reasonable
cause to suspect that a child seen in the course of activities under
s. 48.236 (3) has been abused or neglected or who has reason to
believe that a child seen in the course of those activities has been
threatened with abuse and neglect and that abuse or neglect of the
child will occur shall, except as provided in sub. (2m), report as
provided in sub. (3).

(c)  Any person not otherwise specified in par. (a) or (b), includ-
ing an attorney, who has reason to suspect that a child has been
abused or neglected or who has reason to believe that a child has
been threatened with abuse or neglect and that abuse or neglect of
the child will occur may  report as provided in sub. (3).

(d)  Any person, including an attorney, who has reason to sus-
pect that an unborn child has been abused or who has reason to be-
lieve that an unborn child is at substantial risk of abuse may report
as provided in sub. (3).

(e)  No person making a report under this subsection may be
discharged from employment for so doing.

(2m) EXCEPTION TO REPORTING REQUIREMENT.  (a)  The pur-
pose of this subsection is to allow children to obtain confidential
health care services.

(b)  In this subsection:
1.  “Health care provider” means a physician, as defined under

s. 448.01 (5), a physician assistant, as defined under s. 448.01 (6),
or a nurse holding a certificate of registration under s. 441.06 (1)
or a license under s. 441.10 (3).

2.  “Health care service” means family planning services, as
defined in s. 253.07 (1) (b), 1995 stats., pregnancy testing, obstet-
rical health care or screening, diagnosis and treatment for a sexu-
ally transmitted disease.

(c)  Except as provided under pars. (d) and (e), the following
persons are not required to report as suspected or threatened
abuse, as defined in s. 48.02 (1) (b), sexual intercourse or sexual
contact involving a child:

1.  A health care provider who provides any health care ser-
vice to a child.

4.  A person who obtains information about a child who is re-
ceiving or has received health care services from a health care pro-
vider.

(d)  Any person described under par. (c) 1. or 4. shall report as
required under sub. (2) if he or she has reason to suspect any of the
following:

1.  That the sexual intercourse or sexual contact occurred or
is likely to occur with a caregiver.

2.  That the child suffered or suffers from a mental illness or
mental deficiency that rendered or renders the child temporarily
or permanently incapable of understanding or evaluating the con-
sequences of his or her actions.

3.  That the child, because of his or her age or immaturity, was
or is incapable of understanding the nature or consequences of
sexual intercourse or sexual contact.

4.  That the child was unconscious at the time of the act or for
any other reason was physically unable to communicate unwill-
ingness to engage in sexual intercourse or sexual contact.

5.  That another participant in the sexual contact or sexual in-
tercourse was or is exploiting the child.

(e)  In addition to the reporting requirements under par. (d), a
person described under par. (c) 1. or 4. shall report as required un-
der sub. (2) if he or she has any reasonable doubt as to the volun-
tariness of the child’s participation in the sexual contact or sexual
intercourse.

(3) REPORTS; INVESTIGATION.  (a)  Referral of report.  1.  A per-
son required to report under sub. (2) shall immediately inform, by
telephone or personally, the county department or, in a county
having a population of 500,000 or more, the department or a li-
censed child welfare agency under contract with the department
or the sheriff or city, village, or town police department of the facts
and circumstances contributing to a suspicion of child abuse or ne-
glect or of unborn child abuse or to a belief that abuse or neglect
will  occur.

2.  The sheriff or police department shall within 12 hours, ex-
clusive of Saturdays, Sundays, or legal holidays, refer to the
county department or, in a county having a population of 500,000
or more, the department or a licensed child welfare agency under
contract with the department all cases reported to it.  The county
department, department, or licensed child welfare agency may re-
quire that a subsequent report be made in writing.

3.  A county department, the department, or a licensed child
welfare agency under contract with the department shall within 12
hours, exclusive of Saturdays, Sundays, or legal holidays, refer to
the sheriff or police department all cases of suspected or threat-
ened abuse, as defined in s. 48.02 (1) (b) to (f), reported to it.  For
cases of suspected or threatened abuse, as defined in s. 48.02 (1)
(a), (am), or (gm), or neglect, each county department, the depart-
ment, and a licensed child welfare agency under contract with the
department shall adopt a written policy specifying the kinds of re-
ports it will routinely report to local law enforcement authorities.

4.  If the report is of suspected or threatened abuse, as defined
in s. 48.02 (1) (b) to (f), the sheriff or police department and the
county department, department, or licensed child welfare agency
under contract with the department shall coordinate the planning
and execution of the investigation of the report.

(b)  Duties of local law enforcement agencies.  1.  Any person
reporting under this section may request an immediate investiga-
tion by the sheriff or police department if the person has reason to
suspect that the health or safety of a child or of an unborn child is
in immediate danger.  Upon receiving such a request, the sheriff
or police department shall immediately investigate to determine
if  there is reason to believe that the health or safety of the child or
unborn child is in immediate danger and take any necessary action
to protect the child or unborn child.

2.  If the investigating officer has reason under s. 48.19 (1) (c)
or (cm) or (d) 5. or 8. to take a child into custody, the investigating
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officer shall take the child into custody and deliver the child to the
intake worker under s. 48.20.

2m.  If the investigating officer has reason under s. 48.193 (1)
(c) or (d) 2. to take the adult expectant mother of an unborn child
into custody, the investigating officer shall take the adult expec-
tant mother into custody and deliver the adult expectant mother to
the intake worker under s. 48.203.

3.  If the sheriff or police department determines that criminal
action is necessary, the sheriff or police department shall refer the
case to the district attorney for criminal prosecution.  Each sheriff
and police department shall adopt a written policy specifying the
kinds of reports of suspected or threatened abuse, as defined in s.
48.02 (1) (b) to (f), that the sheriff or police department will rou-
tinely refer to the district attorney for criminal prosecution.

(bm)  Notice of report to Indian tribal agent.  In a county which
has wholly or partially within its boundaries a federally recog-
nized Indian reservation or a bureau of Indian affairs service area
for the Ho−Chunk tribe, if a county department which receives a
report under par. (a) pertaining to a child or unborn child knows
that the child is an Indian child who resides in the county or that
the unborn child is an Indian unborn child whose expectant moth-
er resides in the county, the county department shall provide no-
tice, which shall consist only of the name and address of the child
or expectant mother and the fact that a report has been received
about that child or unborn child, within 24 hours to one of the fol-
lowing:

1.  If the county department knows with which tribe or band
the child is affiliated, or with which tribe or band the unborn child,
when born, may be eligible for affiliation, and it is a Wisconsin
tribe or band, the tribal agent of that tribe or band.

2.  If the county department does not know with which tribe
or band the child is affiliated, or with which tribe or band the un-
born child, when born, may be eligible for affiliation, or the child
or expectant mother is not affiliated with a Wisconsin tribe or
band, the tribal agent serving the reservation or Ho−Chunk service
area where the child or expectant mother resides.

3.  If neither subd. 1. nor 2. applies, any tribal agent serving
a reservation or Ho−Chunk service area in the county.

(c)  Duties of county departments.  1.  Within 24 hours after re-
ceiving a report under par. (a), the agency shall, in accordance
with the authority granted to the department under s. 48.48 (17)
(a) 1. or the county department under s. 48.57 (1) (a), initiate a dili-
gent investigation to determine if the child or unborn child is in
need of protection or services.  The investigation shall be con-
ducted in accordance with standards established by the depart-
ment for conducting child abuse and neglect investigations or un-
born child abuse investigations.  If the investigation is of a report
of child abuse or neglect or of threatened child abuse or neglect
by a caregiver specified in sub. (1) (am) 5. to 8. who continues to
have access to the child or a caregiver specified in sub. (1) (am)
1. to 4., or of a report that does not disclose who is suspected of
the child abuse or neglect and in which the investigation does not
disclose who abused or neglected the child, the investigation shall
also include observation of or an interview with the child, or both,
and, if possible, an interview with the child’s parents, guardian or
legal custodian.  If the investigation is of a report of child abuse
or neglect or threatened child abuse or neglect by a caregiver who
continues to reside in the same dwelling as the child, the investiga-
tion shall also include, if possible, a visit to that dwelling.  At the
initial visit to the child’s dwelling, the person making the inves-
tigation shall identify himself or herself and the agency involved
to the child’s parents, guardian or legal custodian.  The agency
may contact, observe or interview the child at any location without
permission from the child’s parent, guardian or legal custodian if
necessary to determine if the child is in need of protection or ser-
vices, except that the person making the investigation may enter
a child’s dwelling only with permission from the child’s parent,
guardian or legal custodian or after obtaining a court order to do
so.

2.  a.  If the person making the investigation is an employee
of the county department or, in a county having a population of
500,000 or more, the department or a licensed child welfare agen-
cy under contract with the department and he or she determines
that it is consistent with the child’s best interest in terms of physi-
cal safety and physical health to remove the child from his or her
home for immediate protection, he or she shall take the child into
custody under s. 48.08 (2) or 48.19 (1) (c) and deliver the child to
the intake worker under s. 48.20.

b.  If the person making the investigation is an employee of a
licensed child welfare agency which is under contract with the
county department and he or she determines that any child in the
home requires immediate protection, he or she shall notify the
county department of the circumstances and together with an em-
ployee of the county department shall take the child into custody
under s. 48.08 (2) or 48.19 (1) (c) and deliver the child to the intake
worker under s. 48.20.

2m.  a.  If the person making the investigation is an employee
of the county department or, in a county having a population of
500,000 or more, the department or a licensed child welfare agen-
cy under contract with the department and he or she determines
that it is consistent with the best interest of the unborn child in
terms of physical safety and physical health to take the expectant
mother into custody for the immediate protection of the unborn
child, he or she shall take the expectant mother into custody under
s. 48.08 (2), 48.19 (1) (cm) or 48.193 (1) (c) and deliver the expec-
tant mother to the intake worker under s. 48.20 or 48.203.

b.  If the person making the investigation is an employee of a
licensed child welfare agency which is under contract with the
county department and he or she determines that any unborn child
requires immediate protection, he or she shall notify the county
department of the circumstances and together with an employee
of the county department shall take the expectant mother of the un-
born child into custody under s. 48.08 (2), 48.19 (1) (cm) or
48.193 (1) (c) and deliver the expectant mother to the intake work-
er under s. 48.20 or 48.203.

3.  If the county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare
agency under contract with the department determines that a
child, any member of the child’s family or the child’s guardian or
legal custodian is in need of services or that the expectant mother
of an unborn child is in need of services, the county department,
department or licensed child welfare agency shall offer to provide
appropriate services or to make arrangements for the provision of
services.  If the child’s parent, guardian or legal custodian or the
expectant mother refuses to accept the services, the county depart-
ment, department or licensed child welfare agency may request
that a petition be filed under s. 48.13 alleging that the child who
is the subject of the report or any other child in the home is in need
of protection or services or that a petition be filed under s. 48.133
alleging that the unborn child who is the subject of the report is in
need of protection or services.

4.  The county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare
agency under contract with the department shall determine, within
60 days after receipt of a report, whether abuse or neglect has oc-
curred or is likely to occur.  The determination shall be based on
a preponderance of the evidence produced by the investigation.
A determination that abuse or neglect has occurred may not be
based solely on the fact that the child’s parent, guardian or legal
custodian in good faith selects and relies on prayer or other
religious means for treatment of disease or for remedial care of the
child.  In making a determination that emotional damage has oc-
curred, the county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare
agency under contract with the department shall give due regard
to the culture of the subjects.  This subdivision does not prohibit
a court from ordering medical services for the child if the child’s
health requires it.
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5.  The agency shall maintain a record of its actions in connec-
tion with each report it receives.  The record shall include a de-
scription of the services provided to any child and to the parents,
guardian or legal custodian of the child or to any expectant mother
of an unborn child.  The agency shall update the record every 6
months until the case is closed.

5m.  If the county department or, in a county having a popula-
tion of 500,000 or more, the department or a licensed child welfare
agency under contract with the department determines under
subd. 4. that a specific person has abused or neglected a child, the
county department, department or licensed child welfare agency,
within 15 days after the date of the determination, shall notify the
person in writing of the determination, the person’s right to appeal
the determination and the procedure by which the person may ap-
peal the determination, and the person may appeal the determina-
tion in accordance with the procedures established by the depart-
ment under this subdivision.  The department shall promulgate
rules establishing procedures for conducting an appeal under this
subdivision.  Those procedures shall include a procedure permit-
ting an appeal under this subdivision to be held in abeyance pend-
ing the outcome of any criminal proceedings or any proceedings
under s. 48.13 based on the alleged abuse or neglect or the out-
come of any investigation that may lead to the filing of a criminal
complaint or a petition under s. 48.13 based on the alleged abuse
or neglect.

6.  The agency shall, within 60 days after it receives a report
from a person required under sub. (2) to report, inform the reporter
what action, if any, was taken to protect the health and welfare of
the child or unborn child who is the subject of the report.

6m.  If a person who is not required under sub. (2) to report
makes a report and is a relative of the child, other than the child’s
parent, or is a relative of the expectant mother of the unborn child,
that person may make a written request to the agency for informa-
tion regarding what action, if any, was taken to protect the health
and welfare of the child or unborn child who is the subject of the
report.  An agency that receives a written request under this subdi-
vision shall, within 60 days after it receives the report or 20 days
after it receives the written request, whichever is later, inform the
reporter in writing of what action, if any, was taken to protect the
health and welfare of the child or unborn child, unless a court order
prohibits that disclosure, and of the duty to keep the information
confidential under sub. (7) (e) and the penalties for failing to do
so under sub. (7) (f).  The agency may petition the court ex parte
for an order prohibiting that disclosure and, if the agency does so,
the time period within which the information must be disclosed is
tolled on the date the petition is filed and remains tolled until the
court issues a decision.  The court may hold an ex parte hearing
in camera and shall issue an order granting the petition if the court
determines that disclosure of the information would not be in the
best interests of the child or unborn child.

7.  The county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare
agency under contract with the department shall cooperate with
law enforcement officials, courts of competent jurisdiction, tribal
governments and other human services agencies to prevent, iden-
tify  and treat child abuse and neglect and unborn child abuse.  The
county department or, in a county having a population of 500,000
or more, the department or a licensed child welfare agency under
contract with the department shall coordinate the development
and provision of services to abused and neglected children, to
abused unborn children to families in which child abuse or neglect
has occurred, to expectant mothers who have abused their unborn
children, to children and families when circumstances justify a be-
lief that abuse or neglect will occur and to the expectant mothers
of unborn children when circumstances justify a belief that unborn
child abuse will occur.

8.  Using the format prescribed by the department, each
county department shall provide the department with information
about each report that the county department receives or that is re-
ceived by a licensed child welfare agency that is under contract

with the county department and about each investigation that the
county department or a licensed child welfare agency under con-
tract with the county department conducts.  Using the format pre-
scribed by the department, a licensed child welfare agency under
contract with the department shall provide the department with in-
formation about each report that the child welfare agency receives
and about each investigation that the child welfare agency con-
ducts.  This information shall be used by the department to moni-
tor services provided by county departments or licensed child wel-
fare agencies under contract with county departments or the
department.  The department shall use nonidentifying information
to maintain statewide statistics on child abuse and neglect and on
unborn child abuse, and for planning and policy development pur-
poses.

9.  The agency may petition for child abuse restraining orders
and injunctions under s. 48.25 (6).

(cm)  Contract with licensed child welfare agencies.  A county
department may contract with a licensed child welfare agency to
fulfill  the county department’s duties specified under par. (c) 1.,
2. b., 2m. b., 5., 6., 6m. and 8.  The department may contract with
a licensed child welfare agency to fulfill the department’s duties
specified under par. (c) 1., 2. a., 2m. b., 3., 4., 5., 5m., 6., 6m., 7.,
8. and 9. in a county having a population of 500,000 or more.  The
confidentiality provisions specified in sub. (7) shall apply to any
licensed child welfare agency with which a county department or
the department contracts.

(d)  Independent investigation.  1.  In this paragraph, “agent”
includes, but is not limited to, a foster parent, treatment foster par-
ent or other person given custody of a child or a human services
professional employed by a county department under s. 51.42 or
51.437 or by a child welfare agency who is working with a child
or an expectant mother of an unborn child under contract with or
under the supervision of the department in a county having a pop-
ulation of 500,000 or more or a county department under s. 46.22.

2.  If an agent or employee of an agency required to investigate
under this subsection is the subject of a report, or if the agency de-
termines that, because of the relationship between the agency and
the subject of a report, there is a substantial probability that the
agency would not conduct an unbiased investigation, the agency
shall, after taking any action necessary to protect the child or un-
born child, notify the department.  Upon receipt of the notice, the
department, in a county having a population of less than 500,000
or a county department or child welfare agency designated by the
department in any county shall conduct an independent investiga-
tion.  If the department designates a county department under s.
46.22, 46.23, 51.42 or 51.437, that county department shall con-
duct the independent investigation.  If a licensed child welfare
agency agrees to conduct the independent investigation, the de-
partment may designate the child welfare agency to do so.  The
powers and duties of the department or designated county depart-
ment or child welfare agency making an independent investiga-
tion are those given to county departments under par. (c).

(4) IMMUNITY  FROM LIABILITY.   Any person or institution par-
ticipating in good faith in the making of a report, conducting an
investigation, ordering or taking of photographs or ordering or
performing medical examinations of a child or of an expectant
mother under this section shall have immunity from any liability,
civil or criminal, that results by reason of the action.  For the pur-
pose of any proceeding, civil or criminal, the good faith of any per-
son reporting under this section shall be presumed.  The immunity
provided under this subsection does not apply to liability for abus-
ing or neglecting a child or for abusing an unborn child.

(5) CORONER’S REPORT.  Any person or official required to re-
port cases of suspected child abuse or neglect who has reasonable
cause to suspect that a child died as a result of child abuse or ne-
glect shall report the fact to the appropriate medical examiner or
coroner.  The medical examiner or coroner shall accept the report
for investigation and shall report the findings to the appropriate
district attorney; to the department or, in a county having a popula-
tion of 500,000 or more, to a licensed child welfare agency under
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contract with the department; to the county department and, if the
institution making the report initially is a hospital, to the hospital.

(6) PENALTY.  Whoever intentionally violates this section by
failure to report as required may be fined not more than $1,000 or
imprisoned not more than 6 months or both.

(7) CONFIDENTIALITY.   (a)  All reports made under this section,
notices provided under sub. (3) (bm) and records maintained by
an agency and other persons, officials and institutions shall be
confidential.  Reports and records may be disclosed only to the
following persons:

1.  The subject of a report, except that the person or agency
maintaining the record or report may not disclose any information
that would identify the reporter.

1m.  A reporter described in sub. (3) (c) 6m. who makes a writ-
ten request to an agency for information regarding what action, if
any, was taken to protect the health and welfare of the child or un-
born child who is the subject of the report, unless a court order un-
der sub. (3) (c) 6m. prohibits disclosure of that information to that
reporter, except that the only information that may be disclosed is
information in the record regarding what action, if any, was taken
to protect the health and welfare of the child or unborn child who
is the subject of the report.

2.  Appropriate staff of an agency or a tribal social services de-
partment.

2m.  A person authorized to provide or providing intake or dis-
positional services for the court under s. 48.067, 48.069 or 48.10.

2r.  A person authorized to provide or providing intake or dis-
positional services under s. 938.067, 938.069 or 938.10.

3.  An attending physician for purposes of diagnosis and treat-
ment.

3m.  A child’s parent, guardian or legal custodian or the expec-
tant mother of an unborn child, except that the person or agency
maintaining the record or report may not disclose any information
that would identify the reporter.

4.  A child’s foster parent, treatment foster parent or other per-
son having physical custody of the child or a person having physi-
cal custody of the expectant mother of an unborn child, except that
the person or agency maintaining the record or report may not dis-
close any information that would identify the reporter.

5.  A professional employee of a county department under s.
51.42 or 51.437 who is working with the child or the expectant
mother of the unborn child under contract with or under the super-
vision of the county department under s. 46.22 or, in a county hav-
ing a population of 500,000 or more, the department or a licensed
child welfare agency under contract with the department.

6.  A multidisciplinary child abuse and neglect or unborn child
abuse team recognized by the county department or, in a county
having a population of 500,000 or more, the department or a li-
censed child welfare agency under contract with the department.

6m.  A person employed by a child advocacy center recog-
nized by the county board, the county department or, in a county
having a population of 500,000 or more, the department or a li-
censed child welfare agency under contract with the department,
to the extent necessary to perform the services for which the center
is recognized by the county board, the county department, the de-
partment or the licensed child welfare agency.

8.  A law enforcement officer or law enforcement agency or
a district attorney for purposes of investigation or prosecution.

8m.  The department of corrections, the department of health
and family services, a county department under s. 46.215, 46.22,
46.23, 51.42 or 51.437 or any other person under contract with the
department of corrections, the department of health and family
services or a county department under s. 46.215, 46.22, 46.23,
51.42 or 51.437 to exercise custody or supervision over a person
who is subject to community placement for purposes of investi-
gating or providing services to a person who is subject to commu-
nity placement and who is the subject of a report.  In making its

investigation, the department of corrections, department of health
and family services, county department or other person shall
cooperate with the agency making the investigation under sub. (3)
(c) or (d).

9.  A court or administrative agency for use in a proceeding
relating to the licensing or regulation of a facility regulated under
this chapter.

10.  A court conducting proceedings under s. 48.21 or 48.213,
a court conducting proceedings related to a petition under s. 48.13,
48.133 or 48.42 or a court conducting dispositional proceedings
under subch. VI  or VIII  in which abuse or neglect of the child who
is the subject of the report or record or abuse of the unborn child
who is the subject of the report or record is an issue.

10g.  A court conducting proceedings under s. 48.21, a court
conducting proceedings related to a petition under s. 48.13 (3m)
or (10m) or a court conducting dispositional proceedings under
subch. VI  in which an issue is the substantial risk of abuse or ne-
glect of a child who, during the time period covered by the report
or record, was in the home of the child who is the subject of the
report or record.

10j.  A court conducting proceedings under s. 938.21, a court
conducting proceedings relating to a petition under ch. 938 or a
court conducting dispositional proceedings under subch. VI  of ch.
938 in which abuse or neglect of the child who is the subject of the
report or record is an issue.

10m.  A tribal court, or other adjudicative body authorized by
a tribe or band to perform child welfare functions, that exercises
jurisdiction over children and unborn children alleged to be in
need of protection or services for use in proceedings in which
abuse or neglect of the child who is the subject of the report or re-
cord or abuse of the unborn child who is the subject of the report
or record is an issue.

10r.  A tribal court, or other adjudicative body authorized by
a tribe or band to perform child welfare functions, that exercises
jurisdiction over children alleged to be in need of protection or ser-
vices for use in proceedings in which an issue is the substantial
risk of abuse or neglect of a child who, during the time period cov-
ered by the report or record, was in the home of the child who is
the subject of the report or record.

11.  The county corporation counsel or district attorney repre-
senting the interests of the public, the agency legal counsel and the
counsel or guardian ad litem representing the interests of a child
in proceedings under subd. 10., 10g. or 10j. and the guardian ad
litem representing the interests of an unborn child in proceedings
under subd. 10.

11m.  An attorney representing the interests of an Indian tribe
or band in proceedings under subd. 10m. or 10r., of an Indian child
in proceedings under subd. 10m. or 10r. or of an Indian unborn
child in proceedings under subd. 10m.

11r.  A volunteer court−appointed special advocate desig-
nated under s. 48.236 (1) or person employed by a court−
appointed special advocate program recognized by the chief judge
of a judicial administrative district under s. 48.07 (5), to the extent
necessary for the court−appointed special advocate to perform the
advocacy services specified in s. 48.236 (3) that the court−
appointed special advocate was designated to perform in proceed-
ings related to a petition under s. 48.13.

12.  A person engaged in bona fide research, with the permis-
sion of the department.  Information identifying subjects and re-
porters may not be disclosed to the researcher.

13.  The department, a county department under s. 48.57 (1)
(e) or (hm) or a licensed child welfare agency ordered to conduct
a screening or an investigation of a stepparent under s. 48.88 (2)
(c).

14.  A grand jury if it determines that access to specified re-
cords is necessary for the conduct of its official business.

14m.  A judge conducting proceedings under s. 968.26.
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15.  A child fatality review team recognized by the county de-
partment or, in a county having a population of 500,000 or more,
the department or a licensed child welfare agency under contract
with the department.

15g.  A citizen review panel established or designated by the
department or a county department.

15m.  A coroner, medical examiner or pathologist or other
physician investigating the cause of death of a child whose death
is unexplained or unusual or is associated with unexplained or
suspicious circumstances.

17.  A federal agency, state agency of this state or any other
state or local governmental unit located in this state or any other
state that has a need for a report or record in order to carry out its
responsibility to protect children from abuse or neglect or to pro-
tect unborn children from abuse.

(am)  Notwithstanding par. (a) (intro.), a tribal agent who re-
ceives notice under sub. (3) (bm) may disclose the notice to a tribal
social services department.

(b)  Notwithstanding par. (a), either parent of a child may au-
thorize the disclosure of a record for use in a child custody pro-
ceeding under s. 767.24 or 767.325 or in an adoption proceeding
under s. 48.833, 48.835, 48.837 or 48.839 when the child has been
the subject of a report.  Any information that would identify a re-
porter shall be deleted before disclosure of a record under this
paragraph.

(c)  Notwithstanding par. (a), the subject of a report may autho-
rize the disclosure of a record to the subject’s attorney.  The autho-
rization shall be in writing.  Any information that would identify
a reporter shall be deleted before disclosure of a record under this
paragraph.

(cm)  Notwithstanding par. (a), an agency may disclose infor-
mation from its records for use in proceedings under s. 48.25 (6),
813.122 or 813.125.

(cr)  1.  Notwithstanding par. (a) and subject to subd. 3., an
agency may disclose to the general public a written summary of
the information specified in subd. 2. relating to any child who has
died or been placed in serious or critical condition, as determined
by a physician, as a result of any suspected abuse or neglect that
has been reported under this section if any of the following cir-
cumstances apply:

a.  A person has been charged with a crime for causing the
death or serious or critical condition of the child as a result of the
suspected abuse or neglect, or the district attorney indicates that
a person who is deceased would have been charged with a crime
for causing the death or serious or critical condition of the child
as a result of the suspected abuse or neglect, but for the fact that
the person is deceased.

b.  A judge, district attorney, law enforcement officer, law en-
forcement agency or any other officer or agency whose official
duties include the investigation or prosecution of crime has pre-
viously disclosed to the public, in the performance of the official
duties of the officer or agency, that the suspected abuse or neglect
of the child has been investigated under sub. (3) or that child wel-
fare services have been provided to the child or the child’s family
under this chapter.

c.  A parent, guardian or legal custodian of the child or the
child, if 14 years of age or over, has previously disclosed or autho-
rized the disclosure of the information specified in subd. 2.

2.  If an agency is permitted to disclose information under
subd. 1. relating to a child who has died or been placed in serious
or critical condition as a result of any suspected abuse or neglect
that has been reported under this section, the agency may disclose
all of the following information from its records:

a.  A description of any investigation made by the agency in
response to the report of the suspected abuse or neglect, a state-
ment of the determination made by the agency under sub. (3) (c)
4. with respect to the report and the basis for that determination,
a statement of whether any services were offered or provided to
the child, the child’s family or the person suspected of the abuse

or neglect and a statement of whether any other action was taken
by the agency to protect the child who is the subject of the report
or any other child residing in the same dwelling as the child who
is the subject of the report.

b.  Whether any previous report of suspected or threatened
abuse or neglect of the child has been made to the agency and the
date of the report, a statement of the determination made by the
agency under sub. (3) (c) 4. with respect to the report and the basis
for that determination, a statement of whether any services were
offered or provided to the child, the child’s family or the person
suspected of the abuse or neglect and a statement of whether any
other action was taken by the agency to protect the child who is
the subject of the report or any other child residing in the same
dwelling as the child who is the subject of the report.

c.  Whether the child or the child’s family has received any ser-
vices under this chapter prior to the report of suspected abuse or
neglect that caused the child’s death or serious or critical condition
or any previous report of suspected or threatened abuse or neglect.

3.  An agency may not disclose any of the information de-
scribed in subd. 2. if any of the following applies:

a.  The agency determines that disclosure of the information
would be contrary to the best interests of the child who is the sub-
ject of the report, the child’s siblings or any other child residing
in the same dwelling as the child who is the subject of the report
or that disclosure of the information is likely to cause mental,
emotional or physical harm or danger to the child who is the sub-
ject of the report, the child’s siblings, any other child residing in
the same dwelling as the child who is the subject of the report or
any other person.

b.  The district attorney determines that disclosure of the infor-
mation would jeopardize any ongoing or future criminal inves-
tigation or prosecution or would jeopardize a defendant’s right to
a fair trial.

c.  The agency determines that disclosure of the information
would jeopardize any ongoing or future civil investigation or pro-
ceeding or would jeopardize the fairness of such a proceeding.

d.  Disclosure of the information is not authorized by state law
or rule or federal law or regulation.

e.  The investigation under sub. (3) of the report of the sus-
pected abuse or neglect has not been completed, in which case the
agency may only disclose that the report is under investigation.

f.  Disclosure of the information would reveal the identity of
the child who is the subject of the report, the child’s siblings, the
child’s parent, guardian or legal custodian or any other person re-
siding in the same dwelling as the child, and information that
would reveal the identity of those persons has not previously been
disclosed to the public.

g.  Disclosure of the information would reveal the identity of
a reporter or any other person who provides information relating
to the suspected abuse or neglect of the child.

4.  Any person who requests the information specified in subd.
2. under the circumstances specified in subd. 1. and whose request
is denied may petition the court to order the disclosure of that in-
formation.  On receiving a petition under this subdivision, the
court shall notify the agency, the district attorney, the child and the
child’s parent, guardian or legal custodian of the petition.  If any
person notified objects to the disclosure, the court may hold a
hearing to take evidence and hear argument relating to the disclo-
sure of the information.  The court shall make an in camera inspec-
tion of the information sought to be disclosed and shall order dis-
closure of the information, unless the court finds that any of the
circumstances specified in subd. 3. apply.

5.  Any person acting in good faith in disclosing or refusing
to disclose the information specified in subd. 2. under the circum-
stances specified in subd. 1. is immune from any liability, civil or
criminal, that may result by reason of that disclosure or nondisclo-
sure.  For purposes of any proceeding, civil or criminal, the good
faith of a person in disclosing or refusing to disclose the informa-

https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(a)(intro.)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)(bm)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24
https://docs.legis.wisconsin.gov/document/statutes/2001/767.325
https://docs.legis.wisconsin.gov/document/statutes/2001/48.833
https://docs.legis.wisconsin.gov/document/statutes/2001/48.835
https://docs.legis.wisconsin.gov/document/statutes/2001/48.837
https://docs.legis.wisconsin.gov/document/statutes/2001/48.839
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.25(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/813.122
https://docs.legis.wisconsin.gov/document/statutes/2001/813.125
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)3.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)3.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)2.
https://docs.legis.wisconsin.gov/document/statutes/2001/48.981(7)(cr)1.


Updated 01−02 Wis. Stats. Database 112 48.981 CHILDREN’S CODE

Wisconsin Statutes Archive.

tion specified in subd. 2. under the circumstances specified in
subd. 1. shall be presumed.

(d)  Notwithstanding par. (a), the department may have access
to any report or record maintained by an agency under this section.

(e)  A person to whom a report or record is disclosed under this
subsection may not further disclose it, except to the persons and
for the purposes specified in this section.

(f)  Any person who violates this subsection, or who permits or
encourages the unauthorized dissemination or use of information
contained in reports and records made under this section, may be
fined not more than $1,000 or imprisoned not more than 6 months
or both.

(8) EDUCATION, TRAINING AND PROGRAM DEVELOPMENT AND

COORDINATION.  (a)  The department, the county departments, and
a licensed child welfare agency under contract with the depart-
ment in a county having a population of 500,000 or more to the
extent feasible shall conduct continuing education and training
programs for staff of the department, the county departments,  li-
censed child welfare agencies under contract with the department
or a county department, law enforcement agencies, and the tribal
social services departments, persons and officials required to re-
port, the general public, and others as appropriate.  The programs
shall be designed to encourage reporting of child abuse and ne-
glect and of unborn child abuse, to encourage self−reporting and
voluntary acceptance of services and to improve communication,
cooperation, and coordination in the identification, prevention,
and treatment of child abuse and neglect and of unborn child
abuse.  Programs provided for staff of the department, county de-
partments, and licensed child welfare agencies under contract
with county departments or the department whose responsibilities
include the investigation or treatment of child abuse or neglect
shall also be designed to provide information on means of recog-
nizing and appropriately responding to domestic abuse, as defined
in s. 46.95 (1) (a).  The department, the county departments, and
a licensed child welfare agency under contract with the depart-
ment in a county having a population of 500,000 or more shall de-
velop public information programs about child abuse and neglect
and about unborn child abuse.

(b)  The department shall to the extent feasible ensure that there
are available in the state administrative procedures, personnel
trained in child abuse and neglect and in unborn child abuse,
multidisciplinary programs and operational procedures and capa-
bilities to deal effectively with child abuse and neglect cases and
with unborn child abuse cases. These procedures and capabilities
may include, but are not limited to, receipt, investigation and veri-
fication of reports; determination of treatment or ameliorative so-
cial services; or referral to the appropriate court.

(c)  In meeting its responsibilities under par. (a) or (b), the de-
partment, a county department or a licensed child welfare agency
under contract with the department in a county having a popula-
tion of 500,000 or more may contract with any public or private
organization which meets the standards set by the department.  In
entering into the contracts the department, county department or
licensed child welfare agency shall give priority to parental orga-
nizations combating child abuse and neglect or unborn child
abuse.

(d)  1.  Each agency staff member and supervisor whose
responsibilities include investigation or treatment of child abuse
and neglect or of unborn child abuse shall successfully complete
training in child abuse and neglect protective services and in un-
born child abuse protective services approved by the department.
The training shall include information on means of recognizing
and appropriately responding to domestic abuse, as defined in s.
46.95 (1) (a).  The department shall monitor compliance with this
subdivision according to rules promulgated by the department.

2.  Each year the department shall make available training pro-
grams that permit intake workers and agency staff members and
supervisors to satisfy the requirements under subd. 1. and s. 48.06
(1) (am) 3. and (2) (c).

(9) ANNUAL REPORTS.  Annually, the department shall prepare
and transmit to the governor, and to the legislature under s. 13.172
(2), a report on the status of child abuse and neglect programs and
on the status of unborn child abuse programs.  The report shall in-
clude a full statistical analysis of the child abuse and neglect re-
ports, and the unborn child abuse reports, made through the last
calendar year, an evaluation of services offered under this section
and their effectiveness, and recommendations for additional legis-
lative and other action to fulfill the purpose of this section.  The
department shall provide statistical breakdowns by county, if re-
quested by a county.

(10) CURRENT LIST OF TRIBAL AGENTS.  The department shall
annually provide to each agency described in sub. (3) (bm) (intro.)
a current list of all tribal agents in the state.

History:   Sup. Ct. Order, 59 Wis. 2d R1, R3 (1973); 1977 c. 355; 1977 c. 447 s.
210; 1979 c. 300; 1983 a. 172, 190, 299, 538; 1985 a. 29 ss. 917 to 930m, 3200 (56);
1985 a. 176, 234; 1987 a. 27, 186, 209; 1987 a. 332 s. 64; 1987 a. 334, 355, 399, 403;
1989 a. 31, 41, 102, 316, 359; 1991 a. 160, 263; 1993 a. 16, 105, 218, 227, 230, 246,
272, 318, 395, 443, 446, 491; 1995 a. 275, 289, 369, 456; 1997 a. 27, 114, 292, 293;
1999 a. 9, 20, 32, 56, 84, 149, 192; 2001 a. 16, 38, 59, 69, 70, 103, 105.

Even if the authority for a warrantless search can be inferred from ch. 48, those pro-
visions cannot supercede the constitutional provisions prohibiting unreasonable
searches and seizures.  State v. Boggess, 115 Wis. 2d 443, 340 N.W.2d 516 (1983).

Section 48.981, 1983 stats., is not unconstitutionally vague.  State v. Hurd, 135
Wis. 2d 266, 400 N.W.2d 42 (Ct. App. 1986).

Immunity under sub. (4) extends to reporters who report the necessary information
to another who they expect to and who does report to proper authorities.  Investigating
the allegation prior to reporting does not run afoul of the immediate reporting require-
ment of sub. (3) and does not affect immunity.  Allegations of negligence by reporters
are not sufficient to challenge the good faith requirement of sub. (4).  Phillips v.
Behnke, 192 Wis. 2d 552,  531 N.W.2d 619 (Ct. App. 1995).

To overcome the presumption of good faith under sub. (4), more than a violation
of sub. (3) is required.  It must also be shown that the violation was “conscious” or
“intentional.”  Drake v. Huber, 218 Wis. 2d 672, 582 N.W.2d 74 (Ct. App. 1998).

This section provides no basis for civil liability against a person who may, but is
not required to, report abuse.  Gritzner v. Michael R. 2000 WI 68, 235 Wis. 2d 781,
611 N.W.2d 906.

To “disclose” information under sub. (7), the recipient must have been previously
unaware of the information at the time of the communication.  The state has the bur-
den to prove beyond a reasonable doubt that the disclosure took place.  Sub. (7) is a
strict liability statute; intent is not an element of a violation.  State v. Polashek, 2002
WI 74, ___ Wis. 2d ___, 646 N.W.2d 330.

The duty to report suspected cases of child abuse or neglect under s. 48.981 (3) (a)
prevails over any inconsistent terms in s. 51.30.  68 Atty. Gen. 342.

Consensual sexual conduct involving a 16 and 17 year old does not constitute child
abuse.  72 Atty. Gen. 93.

Medical or mental health professionals may report suspected child abuse under the
permissive provisions of sub. (2) when the abuser, rather than victim, is seen in the
course of professional duties.  Section 51.30 does not bar such reports made in good
faith.  76 Atty. Gen. 39.

Contracting out for services under this section is discussed.  76 Atty. Gen. 286.
Disclosure under sub. (7) (a) 1. and (c) is mandatory.  77 Atty. Gen. 84.
The responsibility of county departments of social services to investigate allega-

tions of child abuse and neglect is discussed.  Department staff members may inter-
view a child on public school property and may exclude school personnel from the
interview.  School personnel cannot condition on−site interviews on notification of
the child’s parents.  79 Atty. Gen. 48.

Members of a social services board in a county with a county executive or a county
administrator may be granted access to child abuse and neglect files under s. 48.981
if  access is necessary for the performance of their statutory duties.  79 Atty. Gen. 212.

A district attorney or corporation counsel may reveal the contents of a report made
under s. 48.981 in the course of a criminal prosecution or one of the civil proceedings
enumerated under sub. (7) (a) 10.  81 Atty. Gen. 66.

County departments have authority to transport a child to a county−recognized
child advocacy center for the purpose of an investigatory interview without consent
of the primary caretaker, if to do so is necessary to an investigation of alleged child
maltreatment.  OAG 3−98.

The confrontation clause does not require a defendant’s access to confidential child
abuse reports; due process requires that the court undertake an in camera inspection
of the file to determine whether it contains material exculpatory evidence.  Pennsyl-
vania v. Ritchie, 480 U.S. 39 (1987).

This section does not authorize a private cause of action for failure to report.  Isley
v. Capucian Province, 880 F. Supp. 1138 (1995).

48.982 Child  abuse and  neglect prevention board.
(1) DEFINITIONS.  In this section:

(b)  “Board” means the child abuse and neglect prevention
board created under s. 15.195 (4).

(bm)  “Cultural competency” means the ability of an individual
or organization to understand and act respectfully toward, in a cul-
tural context, the beliefs, interpersonal styles, attitudes and behav-
iors of persons and families of various cultures, including persons
and families of various cultures who participate in services from
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the individual or organization and persons of various cultures who
provide services for the individual or organization.

(c)  “Neglect” has the meaning given in s. 48.981 (1) (d).
(d)  “Organization” means a nonprofit organization, as defined

under s. 108.02 (19), or a public agency which provides or pro-
poses to provide child abuse and neglect prevention and interven-
tion services or parent education.

(2) POWERS AND DUTIES.  The board shall:
(a)  Biennially, develop and transmit to the governor and the

presiding officer of each house of the legislature a plan for award-
ing grants to organizations.  The plan shall assure that there is an
equal opportunity for establishment of child abuse and neglect
prevention programs, early childhood family education centers
and right from the start projects.  The plan shall also ensure that
the grants will be distributed throughout all geographic areas of
the state and in both urban and rural communities.  For grants pro-
vided under sub. (6), the plan shall also ensure that the grants are
distributed based on population.

(b)  Develop and publicize criteria for grant applications.
(c)  Review and approve or disapprove grant applications and

monitor the services provided under each grant awarded under
subs. (4), (6) and (7).

(d)  Solicit and accept contributions, grants, gifts, and bequests
for the children’s trust fund or for any other purpose for which a
contribution, grant, gift, or bequest is made and received.  Moneys
received under this paragraph, other than moneys received under
s. 341.14 (6r) (b) 6., may be credited to the appropriation accounts
under s. 20.433 (1) (i) or (q).  Interest earned on moneys received
under s. 341.14 (6r) (b) 6. may be credited to the appropriation ac-
count under s. 20.433 (1) (q).

(e)  Include as part of its annual report under s. 15.07 (6) the
names and locations of organizations receiving grants, the
amounts provided as grants, the services provided by grantees and
the number of persons served by each grantee.

(f)  Establish a procedure for an annual evaluation of its func-
tions, responsibilities and performance.  In a year in which the
biennial plan under par. (a) is prepared, the evaluation shall be
coordinated with the plan.

(g)  In coordination with the departments of health and family
services and public instruction:

1.  Recommend to the governor, the legislature and state agen-
cies changes needed in state programs, statutes, policies, budgets
and rules to reduce the problems of child abuse and neglect, im-
prove coordination among state agencies that provide prevention
services and improve the condition of children and persons re-
sponsible for children who are in need of prevention program ser-
vices.

2.  Promote statewide educational and public informational
seminars for the purpose of developing public awareness of the
problems of child abuse and neglect.

3.  Encourage professional persons and groups to recognize
and deal with problems of child abuse and neglect.

4.  Disseminate information about the problems of child abuse
and neglect to the public and to organizations concerned with
those problems.

5.  Encourage the development of community child abuse and
neglect prevention programs.

(gm)  Provide, for use by the board in its statewide projects un-
der sub. (5) and for use by organizations that receive grants under
subs. (4), (6) and (7), educational and public informational materi-
als and programming that emphasize the role of fathers in the pri-
mary prevention of child abuse and neglect.

(2e) NONSTOCK, NONPROFIT CORPORATION.  (a)  The board may
organize and maintain a nonstock, nonprofit corporation under ch.
181 for the exclusive purpose of soliciting and accepting contribu-
tions, grants, gifts and bequests for the children’s trust fund.  Any
contributions, grants, gifts or bequests accepted by the corpora-

tion shall be deposited in the children’s trust fund and, in accord-
ance with the wishes of the donor, shall be used for any of the pur-
poses specified in sub. (2m) or shall continue to accumulate in the
children’s trust fund pursuant to s. 25.67 (2).

(b)  The board shall enter into a contract with any corporation
organized and maintained under par. (a).  The contract shall pro-
vide that the board may make use of the services of the corporation
and that the board may provide administrative services to the cor-
poration.  The type and scope of any administrative services pro-
vided by the board to the corporation and the board employees as-
signed to perform the services shall be determined by the board.
The corporation may neither employ staff nor engage in political
activities.

(c)  The corporation under par. (a) shall donate any real proper-
ty to the state within 5 years after acquiring the property unless
holding the property for more than 5 years is consistent with sound
business and financial practices and is approved by the joint com-
mittee on finance.

(d)  The board, the department of administration, the legislative
fiscal bureau, the legislative audit bureau and the appropriate
committee of each house of the legislature, as determined by the
presiding officer, may examine all records of the corporation.

(e)  The board of directors of any corporation established under
this subsection shall consist of 5 members, including the chairper-
son of the board and 4 members of the board, elected by the board,
of which one shall be a legislator.  No 2 members of the board of
directors may be from the same category of board members under
s. 15.195 (4) (a) to (g).

(f)  Any corporation established under this subsection shall be
organized so that contributions to it will be deductible from adjust-
ed gross income under section 170 of the Internal Revenue Code,
as defined under s. 71.01 (6), and so that the corporation will be
exempt from taxation under section 501 of the Internal Revenue
Code, as defined under s. 71.22 (4), and under s. 71.26 (1) (a).

(2m) DONATION USES.  If money is accepted by the board for
the children’s trust fund or for any other purpose under sub. (2) (d)
and appropriated under s. 20.433 (1) (q), the board shall use the
money in accordance with the wishes of the donor to do any of the
following:

(a)  Award grants under subs. (4), (6) and (7).
(b)  Pay for actual and necessary operating costs under sub. (3).
(c)  Fund statewide projects under sub. (5).
(3) STAFF AND SALARIES.  The board shall determine the quali-

fications of and appoint, in the classified service, an executive di-
rector and staff.  The salaries of the executive director and staff and
all actual and necessary operating expenses of the board shall be
paid from the appropriations under s. 20.433 (1) (g), (i), (k), (m),
and (q).

(4) AWARD OF GRANTS.  (a)  From the appropriations under s.
20.433 (1) (h), (i), (k), (m) and (q), the board shall award grants
to organizations in accordance with the plan developed under sub.
(2) (a).  In each of the first 2 fiscal years in which grants are
awarded, no organization may receive a grant or grants totaling
more than  $30,000.

(b)  A grant may be awarded only to an organization that agrees
to match the grant, through money or in−kind services, as follows:

1.  During the first year of the grant, at least 25% of the amount
received for that year.

2.  During the 2nd and subsequent years of a grant, at least
50% of the amount received for each year.

(c)  Each grant application shall include proof of the organiza-
tion’s ability to comply with par. (b).  Any in−kind services pro-
posed under par. (b) are subject to the approval of the board.

(d)  The board shall award grants to organizations for programs
for the primary prevention of child abuse and neglect, including,
but not limited to:
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1.  Programs to promote public awareness of the need for the
prevention of child abuse and neglect.

2.  Community−based programs on education for parenting,
prenatal care, perinatal bonding, child development, care of chil-
dren with special needs and coping with family stress.

3.  Community−based programs relating to crisis care, early
identification of children at risk of child abuse or neglect, and
education, training and support groups for parents, children and
families.

(e)  In determining which organizations shall receive grants,
the board shall consider whether the applicant’s proposal will fur-
ther the coordination of child abuse and neglect services between
the organization and other resources, public and private, in the
community and the state.

(5) STATEWIDE PROJECTS.  From the appropriations under s.
20.433 (1) (i) and (q), the board shall administer any statewide
project for which it has accepted money under sub. (2m) (c).

(6) AWARD OF EARLY CHILDHOOD FAMILY  EDUCATION CENTER
GRANTS.  (a)  From the appropriations under s. 20.433 (1) (h), (i),
(k), (ma), and (q), the board shall award grants to organizations in
accordance with the request−for−proposal procedures developed
under sub. (2) (a).  No organization may receive a grant or grants
under this subsection totaling more than $150,000 in any year.

(am)  Notwithstanding the geographical and urban and rural
distribution requirements under sub. (2) (a), the board shall allo-
cate $75,000 from the appropriation under s. 20.433 (1) (h) in each
fiscal year for the awarding of grants, in accordance with the re-
quest−for−proposal procedures developed under sub. (2) (a), to
organizations located in counties with a population of 500,000 or
more.

(b)  A grant may be awarded only to an organization that agrees
to make a 20% match to the grant, through either money or in−kind
services.

(c)  Each grant application shall include proof of the organiza-
tion’s ability to comply with par. (b).  Any in−kind services pro-
posed under par. (b) are subject to the approval of the board.

(d)  The board shall award grants to organizations for programs
that provide parenting education services but not crisis interven-
tion.  Grants shall be used for direct parent education and referrals
to other social services programs and outreach programs, includ-
ing programs that provide education to parents in their homes.  For
organizations applying for grants for the first time on or after July
1, 1998, the board shall give favorable consideration in awarding
grants to organizations for programs in communities where home
visitation programs that provide in−home visitation services to
parents with newborn infants are in existence or are in develop-
ment and, if grants are awarded, shall require programs supported
by grants to maximize coordination with these home visitation
programs.  Programs supported by the grants shall track individu-
al clients to ensure that they receive necessary services and shall
emphasize direct services to families with children who are 3
years of age or less.

(e)  Grants awarded under this subsection may not supplant any
other funding for parenting education.

(f)  By March 1, 1991, the board shall submit a report to the
chief clerk of each house of the legislature for distribution to the
appropriate standing committees on children, in the manner pro-
vided in s. 13.172 (3).  The report shall include all of the following
information about grants made under this subsection:

1.  The number of grants made.
2.  The name of all grant recipients.
3.  The number of children served.
4.  Whether or not each grant recipient achieved its stated

goals.
(7) AWARD OF RIGHT FROM THE START GRANTS.  (a)  From the

appropriations under s. 20.433 (1) (h), (i), (k) and (q), the board
shall award grants to organizations in accordance with the plan de-
veloped under sub. (2) (a).

(b)  A grant may be awarded only to an organization that agrees
to make a 30% match to the grant, through either money or in−kind
services.

(c)  Each grant application shall include proof of the organiza-
tion’s ability to comply with par. (b).  Any in−kind services pro-
posed under par. (b) are subject to the approval of the board.

(d)  Each grant application shall include proof that the orga-
nization has the cultural competency to provide services under the
grant to persons and families in the various cultures in the orga-
nization’s target population and that cultural competency is incor-
porated in the organization’s policies, administration and practic-
es.  Each grant application shall also include proof of the
organization’s ability to do all of the following:

1.  Maximize the coordination of new and existing family sup-
port, educational and health services and minimize the duplication
of those services by coordinating and collaborating with other or-
ganizations in the planning and provision of the organization’s
right from the start project.

2.  Provide programs that identify and build on a family’s
strengths and that encourage a family to become independent
from the organization’s right from the start project and other hu-
man services programs.

3.  Provide culturally competent outreach services.
4.  Provide or coordinate the provision of the community−

based outreach, educational and family support services of an ear-
ly childhood family education center.

(e)  The board shall award grants to organizations for programs
that provide parenting education services but not crisis interven-
tion.  A program supported by a grant shall provide culturally
competent outreach services to persons who are the parents of a
newborn infant.  A program supported by a grant shall emphasize
direct services to families with children who are 3 years of age or
less and shall provide or coordinate the provision of the
community−based outreach, educational and family support ser-
vices of an early childhood family education center.  The board
shall provide technical assistance to organizations receiving
grants under this subsection.

(f)  Grants awarded under this subsection may not supplant any
other funding for parenting education.

(fg)  An organization that receives a grant under this subsection
and under sub. (6) may not use the grant moneys received under
this subsection to provide any services that the organization pro-
vides under the grant received under sub. (6).

(g)  By September 1, 1995, the board shall submit a report to
the appropriate standing committees under s. 13.172 (3).  The re-
port shall include all of the following information about grants
made under this subsection:

1.  The number of grants made.
2.  The name of all grant recipients.
3.  The number of children served.
4.  Whether or not each grant recipient achieved its stated

goals.
(h)  The board shall conduct an evaluation of the effectiveness

of the right from the start grant program under this subsection in
achieving its stated goals and, by January 2, 1997, submit a report
on that evaluation to the appropriate standing committees under
s. 13.172 (3).

History:   1983 a. 27; 1983 a. 109 s. 6; 1985 a. 29 ss. 930s, 3202 (8); 1987 a. 27,
184, 255; 1989 a. 31, 336; 1991 a. 32, 39; 1993 a. 16, 437, 444, 491; 1995 a. 27 ss.
2622 to 2623d, 9126 (19); 1995 a. 275; 1997 a. 27, 78, 252, 293; 1999 a. 9; 2001 a.
16.

48.985 Expenditure  of federal child welfare funds.
(1) FEDERAL PROGRAM OPERATIONS.  From the appropriation un-
der s. 20.435 (3) (n), the department shall expend not more than
$273,700 in each fiscal year of the moneys received under 42 USC
620 to 626 for the department’s expenses in connection with
administering the expenditure of funds received under 42 USC

https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(q)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(2m)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(k)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(ma)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(q)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/13.172(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(h)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(i)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(k)
https://docs.legis.wisconsin.gov/document/statutes/2001/20.433(1)(q)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(7)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/48.982(6)
https://docs.legis.wisconsin.gov/document/statutes/2001/13.172(3)
https://docs.legis.wisconsin.gov/document/statutes/2001/13.172(3)
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/109
https://docs.legis.wisconsin.gov/document/acts/1983/109,%20s.%206
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%20930s
https://docs.legis.wisconsin.gov/document/acts/1985/29,%20s.%203202
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1987/184
https://docs.legis.wisconsin.gov/document/acts/1987/255
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/336
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/437
https://docs.legis.wisconsin.gov/document/acts/1993/444
https://docs.legis.wisconsin.gov/document/acts/1993/491
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%202622
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%202623d
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209126
https://docs.legis.wisconsin.gov/document/acts/1995/275
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1997/78
https://docs.legis.wisconsin.gov/document/acts/1997/252
https://docs.legis.wisconsin.gov/document/acts/1997/293
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/statutes/2001/20.435(3)(n)
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20620
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20620
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20626
https://docs.legis.wisconsin.gov/document/usc/42%20USC%20620


CHILDREN’S CODE  48.988115 Updated 01−02 Wis. Stats. Database

Wisconsin Statutes Archive.

620 to 626 and for child abuse and neglect and unborn child abuse
independent investigations.

(2) COMMUNITY  SOCIAL AND MENTAL HYGIENE SERVICES.  From
the appropriation under s. 20.435 (7) (o), the department shall dis-
tribute not more than $3,964,400 in each fiscal year of the moneys
received under 42 USC 620 to 626 to county departments under
ss. 46.215, 46.22 and 46.23 for the provision or purchase of child
welfare projects and services, for services to children and fami-
lies, for services to the expectant mothers of unborn children and
for family−based child welfare services.

(3) COMMUNITY  YOUTH AND FAMILY  AIDS.  From the appropria-
tion account under s. 20.410 (3) (ko), the department of correc-
tions shall allocate, to county departments under ss. 46.215, 46.22
and 46.23 for the provision of services under s. 301.26, not more
than $1,100,000 in each fiscal year.

(4) RUNAWAY  SERVICES.  From the appropriation under s.
20.435 (3) (na) for runaway services, not more than $458,600 in
each fiscal year.

(5) MILWAUKEE CHILD WELFARE AIDS.  Of the amounts received
under 42 USC 620 to 626 and credited to the appropriation ac-
count under s. 20.435 (3) (nL), the department shall transfer
$58,600 in fiscal year 2001−02 and $66,800 in fiscal year
2002−03 to the appropriation account under s. 20.435 (3) (kw) and
shall expend those moneys to provide services to children and
families under s. 48.48 (17).

History:   1987 a. 27; 1989 a. 31, 107; 1991 a. 39, 269; 1993 a. 16, 446; 1995 a.
27; 1997 a. 27, 292; 1999 a. 9; 2001 a. 16.

48.987 Earnings of self−supporting minors.   During any
time when a parent of a minor neglects or refuses to provide for
the minor’s support, or support and education, the earnings of the
minor shall be the minor’s sole property as against such parent or
any creditor of such parent.

History:   1977 c. 354 s. 94; Stats. 1977 s. 48.987; 1991 a. 316.

48.988 Interstate  compact on the placement of chil -
dren.   The interstate compact on the placement of children is
hereby enacted into law and entered into with all other jurisdic-
tions legally joining therein in the form substantially as follows:

(1) ARTICLE I − PURPOSE AND POLICY.  It is the purpose and
policy of the party states to cooperate with each other in the inter-
state placement of children to the end that:

(a)  Each child requiring placement shall receive the maximum
opportunity to be placed in a suitable environment and with per-
sons or institutions having appropriate qualifications and facilities
to provide a necessary and desirable degree and type of care.

(b)  The appropriate authorities in a state where a child is to be
placed may have full opportunity to ascertain the circumstances
of the proposed placement, thereby promoting full compliance
with applicable requirements for the protection of the child.

(c)  The proper authorities of the state from which the place-
ment is made may obtain the most complete information on the ba-
sis of which to evaluate a projected placement before it is made.

(d)  Appropriate jurisdictional arrangements for the care of
children will be promoted.

(2) ARTICLE II − DEFINITIONS.  As used in this compact:
(a)  “Child” means a person who, by reason of minority, is le-

gally subject to parental, guardianship or similar control.
(b)  “Placement” means the arrangement for the care of a child

in a family free or boarding home, in a child−caring agency, or in
a residential care center for children and youth, but does not in-
clude any institution caring for the mentally ill, mentally defec-
tive, or epileptic, any institution primarily educational in charac-
ter, or any hospital or other medical facility.

(c)  “Receiving state” means the state to which a child is sent,
brought, or caused to be sent or brought, whether by public author-
ities or private persons or agencies, and whether for placement
with state or local public authorities or for placement with private
agencies or persons.

(d)  “Sending agency” means a party state, officer or employee
thereof; a subdivision of a party state, or officer or employee there-
of; a court of a party state; a person, corporation, association, char-
itable agency or other entity which sends, brings or causes to be
sent or brought any child to another party state.

(3) ARTICLE III − CONDITIONS FOR PLACEMENT.  (a)  No sending
agency shall send, bring or cause to be sent or brought into any
other party state any child for placement in foster care or as a pre-
liminary to a possible adoption unless the sending agency shall
comply with each and every requirement set forth in this subsec-
tion and with the applicable laws of the receiving state governing
the placement of children therein.

(b)  Prior to sending, bringing or causing any child to be sent
or brought into a receiving state for placement in foster care or as
a preliminary to a possible adoption the sending agency shall fur-
nish the appropriate public authorities in the receiving state writ-
ten notice of the intention to send, bring, or place the child in the
receiving state.  The notice shall contain:

1.  The name, date and place of birth of the child.
2.  The identity and address or addresses of the parents or legal

guardian.
3.  The name and address of the person, agency or institution

to or with which the sending agency proposes to send, bring or
place the child.

4.  A full statement of the reasons for such proposed action and
evidence of the authority pursuant to which the placement is pro-
posed to be made.

(c)  Any public officer or agency in a receiving state which is
in receipt of a notice pursuant to par. (b) may request of the send-
ing agency, or any other appropriate officer or agency of or in the
sending agency’s state, and shall be entitled to receive therefrom,
such supporting or additional information as it may deem neces-
sary under the circumstances to carry out the purpose and policy
of this compact.

(d)  The child shall not be sent, brought, or caused to be sent or
brought into the receiving state until the appropriate public au-
thorities in the receiving state shall notify the sending agency, in
writing, to the effect that the proposed placement does not appear
to be contrary to the interests of the child.

(4) ARTICLE IV − PENALTY  FOR ILLEGAL PLACEMENT.  The send-
ing, bringing, or causing to be sent or brought into any receiving
state of a child in violation of the terms of this compact shall
constitute a violation of the laws respecting the placement of chil-
dren of both the state in which the sending agency is located or
from which it sends or brings the child and of the receiving state.
Such violation may be punished or subjected to penalty in either
jurisdiction in accordance with its laws.  In addition to liability for
any such punishment or penalty, any such violation shall consti-
tute full and sufficient grounds for the suspension or revocation of
any license, permit, or other legal authorization held by the send-
ing agency which empowers or allows it to place, or care for chil-
dren.

(5) ARTICLE V − RETENTION OF JURISDICTION.  (a)  The sending
agency shall retain jurisdiction over the child sufficient to deter-
mine all matters in relation to the custody, supervision, care, treat-
ment and disposition of the child which it would have had if the
child had remained in the sending agency’s state, until the child is
adopted, reaches majority, becomes self−supporting or is dis-
charged with the concurrence of the appropriate authority in the
receiving state.  Such jurisdiction shall also include the power to
effect or cause the return of the child or its transfer to another loca-
tion and custody pursuant to law.  The sending agency shall con-
tinue to have financial responsibility for support and maintenance
of the child during the period of the placement.  Nothing contained
herein shall defeat a claim of jurisdiction by a receiving state suffi-
cient to deal with an act of delinquency or crime committed there-
in.

(b)  When the sending agency is a public agency, it may enter
into an agreement with an authorized public or private agency in
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the receiving state providing for the performance of one or more
services in respect of such case by the latter as agent for the send-
ing agency.

(c)  Nothing in this compact shall be construed to prevent a pri-
vate charitable agency authorized to place children in the receiv-
ing state from performing services or acting as agent in that state
for a private charitable agency of the sending state; nor to prevent
the agency in the receiving state from discharging financial
responsibility for the support and maintenance of a child who has
been placed on behalf of the sending agency without relieving the
responsibility set forth in par. (a).

(6) ARTICLE VI − INSTITUTIONAL CARE OF DELINQUENT CHIL-
DREN.  A child adjudicated delinquent may be placed in an institu-
tion in another party jurisdiction pursuant to this compact but no
such placement shall be made unless the child is given a court
hearing on notice to the parent or guardian with opportunity to be
heard, prior to being sent to such other party jurisdiction for insti-
tutional care and the court finds that:

(a)  Equivalent facilities for the child are not available in the
sending agency’s jurisdiction; and

(b)  Institutional care in the other jurisdiction is in the best inter-
est of the child and will not produce undue hardship.

(7) ARTICLE VII − COMPACT ADMINISTRATOR.  The executive
head of each jurisdiction party to this compact shall designate an
officer who shall be general coordinator of activities under this
compact in his or her jurisdiction and who, acting jointly with like
officers of other party jurisdictions, shall have power to promul-
gate rules and regulations to carry out more effectively the terms
and provisions of this compact.

(8) ARTICLE VIII − LIMITATIONS.  This compact shall not apply
to:

(a)  The sending or bringing of a child into a receiving state by
the child’s parent, stepparent, grandparent, adult brother or sister,
adult uncle or aunt, or guardian and leaving the child with any such
relative or non−agency guardian in the receiving state.

(b)  Any placement, sending or bringing of a child into a receiv-
ing state pursuant to any other interstate compact to which both the
state from which the child is sent or brought and the receiving state
are party, or to any other agreement between said states which has
the force of law.

(9) ARTICLE IX − ENACTMENT AND WITHDRAWAL.   This com-
pact shall be open to joinder by any state, territory or possession
of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, and, with the consent of Congress, the Govern-
ment of Canada or any province thereof.  It shall become effective
with respect to any such jurisdiction when such jurisdiction has
enacted the same into law.  Withdrawal from this compact shall be
by the enactment of a statute repealing the same, but shall not take
effect until two years after the effective date of such statute and
until written notice of the withdrawal has been given by the with-
drawing state to the Governor of each other party jurisdiction.
Withdrawal of a party state shall not affect the rights, duties and
obligations under, this compact of any sending agency therein
with respect to a placement made prior to the effective date of
withdrawal.

(10) ARTICLE X − CONSTRUCTION AND SEVERABILITY.   The pro-
visions of this compact shall be liberally construed to effectuate
the purposes thereof.  The provisions of this compact shall be sev-
erable and if any phrase, clause, sentence or provision of this com-
pact is declared to be contrary to the constitution of any party state
or of the United States or the applicability thereof to any govern-
ment, agency, person or circumstance is held invalid, the validity
of the remainder of this compact and the applicability thereof to
any government, agency, person or circumstance shall not be af-
fected thereby.  If this compact shall be held contrary to the consti-
tution of any state party thereto, the compact shall remain in full
force and effect as to the remaining states and in full force and ef-
fect as to the state affected as to all severable matters.

(11) Financial responsibility for any child placed under the in-
terstate compact on the placement of children shall be determined
in accordance with sub. (5) in the first instance.  However, in the
event of partial or complete default of performance thereunder,
the provisions of s. 49.90 or 767.42, ch. 769 or any other applica-
ble state law fixing responsibility for the support of children also
may be invoked.

(14) The officers and agencies of this state and its subdivi-
sions having authority to place children may enter into agreements
with appropriate officers or agencies of or in other party states un-
der sub. (5) (b).  Any agreement which contains a financial com-
mitment or imposes a financial obligation on this state or subdivi-
sion or agency thereof shall not be binding unless it has the
approval in writing of the department in the case of the state.

(15) Any requirements for visitation, inspection or supervi-
sion of children, homes, institutions or other agencies in another
party state which may apply under the provisions of this chapter
shall be deemed to be met if performed pursuant to an agreement
entered into by appropriate officers or agencies of this state or a
subdivision thereof as contemplated by sub. (5) (b).

(16) Any court having jurisdiction to place delinquent chil-
dren may place such a child in an institution or in another state un-
der sub. (5) and shall retain jurisdiction as provided in sub. (5).

History:   1977 c. 354; Stats. 1977 s. 48.99; 1977 c. 447; Stats. 1977 s. 48.988; 1981
c. 390; 1983 a. 189; 1985 a. 29 s. 3202 (23); 1987 a. 403; 1993 a. 326; 1997 a. 104;
1999 a. 32; 2001 a. 59.

48.989 Interstate  compact on the placement of chil -
dren:   additional procedure.   (1) DEFINITIONS.  In this section
and in s. 48.988:

(a)  “Appropriate authority in the receiving state” means the de-
partment of health and family services.

(b)  “Appropriate public authorities” means the department of
health and family services, which shall receive and act with refer-
ence to notices required by s. 48.988 (3).

(c)  “Executive head” means the governor.
(2) FINANCIAL  RESPONSIBILITY.  Financial responsibility for

any child placed under the provisions of the interstate compact on
the placement of children shall be determined in accordance with
ss. 48.60 (4) (b) and 48.988 (5).  In the event of partial or complete
default of performance under the compact, the provisions of s.
49.90 or 767.42, ch. 769 or any other applicable state law fixing
responsibility for the support of children may also be invoked.

(3) INTERSTATE AGREEMENTS.  The officers and agencies of this
state and its subdivisions having authority to place children may
enter into agreements with appropriate officers or agencies of or
in other party states under s. 48.988 (5) (b).  Any agreement which
contains a financial commitment or imposes a financial obligation
on this state or any subdivision or agency thereof shall not be bind-
ing unless it has the approval in writing of the department in mat-
ters involving the state and of the chief local fiscal officer in mat-
ters involving a subdivision of the state.

(4) REQUIREMENTS.  Any requirement for visitation, inspec-
tion or supervision of children, homes, institutions or other agen-
cies in another party state which may apply under the provisions
of this chapter shall be deemed to be met if performed under an
agreement entered into by appropriate officers or agencies of this
state or a subdivision thereof under s. 48.988 (5) (b).

(5) COURT JURISDICTION.  Any court having jurisdiction to
place delinquent children may place such a child in an institution
or in another state under s. 48.988 (5).  The court shall retain juris-
diction as provided in s. 48.988 (5).

History:   1977 c. 354; Stats. 1977 s. 48.995; 1977 c. 447; Stats. 1977 s. 48.989;
1981 c. 390; 1985 a. 29 s. 3202 (23); 1989 a. 31; 1993 a. 326; 1995 a. 27 s. 9126 (19).

48.9985 Interstate  adoption agreements.   (1) DEFINI-
TIONS.  In this section:

(a)  “Adoption assistance agreement” means an agreement un-
der s. 48.975 with a child’s adoptive parents to provide specified
benefits, including medical assistance, to the child, or a similar
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agreement in writing between an agency of another state and the
adoptive parents of a child adopted in that state, if the agreement
is enforceable by the adoptive parents.

(b)  “Medical assistance” has the meaning given under s. 49.43
(8).

(c)  “State” means a state of the United States, the District of
Columbia, the commonwealth of Puerto Rico, the Virgin Islands,
Guam, the commonwealth of the Northern Mariana Islands or a
territory or possession of the United States.

(2) INTERSTATE AGREEMENTS AUTHORIZED.  (a)  The department
may, on behalf of this state, enter into interstate agreements, in-
cluding the interstate compact on adoption and medical assist-
ance, with agencies of any other states that enter into adoption as-
sistance agreements.

(b)  Each interstate agreement shall provide that, upon applica-
tion by a person who has entered into an adoption assistance
agreement with a party state other than the person’s state of resi-
dence, the state of the person’s residence shall provide medical as-

sistance benefits under its own laws to the person’s adopted child.
(c)  An interstate agreement may also include the following:
1.  Procedures for ensuring the continued provision of devel-

opmental, child care and other social services to adopted children
whose adoptive parents reside in a party state other than the one
in which the adoption assistance agreement was entered into.

2.  Any other provisions determined by the department and the
agency of the other party state to be appropriate for the administra-
tion of the interstate agreement.

(d)  An interstate agreement is revocable upon written notice
by either party state to the other party state but remains in effect
for one year after the date of the written notice.

(e)  Each interstate agreement shall provide that the medical as-
sistance benefits to which a child is entitled under the provisions
of the interstate agreement shall continue to apply until the expira-
tion of the adoption assistance agreement entered into by the
adoptive parents in the state in which the adoption took place,
whether or not the interstate agreement is revoked under par. (d).

History:   1985 a. 308, 332.
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