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CHAPTER 903
EVIDENCE — PRESUMPTIONS

903.01 Presumptionsn general. 903.03 Presumptions in criminal cases.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed estab"shesgu”t or is an element of the fefise or negatives a
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The f f R i ;
court did not adopt the comments but ordeed them printed with the rules for dEfensethe IUdge shall instruct the jury that its existence must, on
information purposes. all the evidence, be proved beyond a reasonable doubt.
History: Sup. Ct. Order59 Ws. 2d R1, R56 (1973).
903.01 Presumptions in general. Except as providety A presumption in a criminal case is constitutionally impermissible if: 1) it shifts

i i burden of persuasion to the defendant; 2) it relieves the state of its burden of prov
statute,a presumption reCOgnlzed at common law or created every element of the crime and negating every defense; or 3) it relieves the jury

Statute,inpluding statutory prOViSi0n$ that certain basic fi_iCtS Ab€its duty to find every element of the crime from its independent consideration of
pr|mafac|e evidence of other facts, imposes on the p‘a[yyng the evidence. Genova State91 Ws. 2d 595283 N.W2d 483(Ct. App. 1979).
onthe presumption the burden of proving the basic factsrime Instructionson intent created a permissible mandatory rebuttable presumption that

. . - . iftedthe burden of production to the defendant, but not the burdegrsdiasion.
the basic facts are found to exist the presumption imposes on fhiffer v. State94 Wis. 2d 450289 N.W2d 570(1980).

party against whom it is directed the burden of proving that thea jury instruction that placed the burden of proving lack of intent to kill upon the
nonexistencef the presumed fact is more probable thamxts  accusedvas improper State vSchulz,102 Ws. 2d 423307 N.W2d 151(1981).

tence A court properly instructed a jury that it could infer from a breathalyzer reading
N of .13% that the defendant was intoxicated. Alcohol absorpdims are discussed.
History: Sup. Ct. Order59 Ws. 2d R1, R41 (1973). Statev. Vick, 104 Wis. 2d 678312 N.W2d 489(1981).

This section does not apply to the presumption in fafdraveling employees A jnstryction on the intoxication defense did not shift the burden of
proof to the
unders. 102.03 (1) (f). GoransonDILHR, 94 Wis. 2d 537289 N.W2d 270(1980).  yafendant.State vHedstrom108 Ws. 2d 532322 N.W2d 513(Ct. App. 1982).

. . . Juryinstructions on the intoxication defense, viewed as a whole, did not-imper

903.03 Presumptions in criminal cases. (1) SCOPE. missiblyshift theburden of persuasion on the issue of intent to the defendant. Barrera

Exceptas otherwise provided by statute,ciiminal cases, pre v. State 109 Ws. 2d 324325 N.W2d 722(1982).

sumptionsagainstan accused recognized at common law orBecauselriving while intoxicated is inherently dangerous, the state need not prove
: : ! s : acausal connection between the drigentoxication and the victira’death. State

createdby statute, including statutory provisiahgt certain facts | "Caipaiosai122 Ws. 2d 587363 N.W2d 574(1985).

areprima facie evidence of othtacts or of guilt, are governed by  an instruction that required the jury to find that the defendant had committed an
thisrule. element of the chged crime violated sub. (3) and was not harmless.e8tate v

. . . . Dyess,124 Wis. 2d 525370 N.W2d 222(1985).
(2) SUB'.V“SSlON TOJURY. The JUdge is not authorized to direct If an element has been conceded by the defendganidstrom, 442 U.S. 51perror
thejury to find a presumed fact against #eeused. When the pre maybe harmless. State Zelenka 130 Ws. 2d 34387 N.W2d 55(1986).
sumed fact establishes guilt or is an element of flees# or nega A defen%a?t has a burden of product(;on to come for\mdnfdsc\J/\rIneze(;/iggncgzof
o H H i H anegative defense to warrant jury consideration. Stdtettit,171 Ws. 4
tivesa defense, the judge may submit theestion of guilt or of N.W92d633(Ct. ‘App. 1992). Jury 7
theeX'St_ence of the pre_sumed fact to th_e,jlfl’)but onIy i, a rea In a case in which intent is an element of the crimegelthra jury instruction stat
sonablguror on the evidence as a whdlggluding the evidence ing that, “the law presumes that a person intends the ordinary consequfdrisest
of the basic facts, could find guilt or the presumed fact beyondngary acts. Uncgggﬂbutison&"(){lfg%\)/es the state from proving every element.- Sands

romv. Montanay .S. .

reasonabl@loubt. When the presumed .faCt has a lestantefts Theharmless error rule may apply in cases involviSgraistrom violation. Rose
existencemay be submitted to the jury if the basic facts are sug ciark,478 U.S. 57(1986).
ported by substantial evidence, @re otherwise established, A prosecutds agument to the jury that a “man intends natural and probable con

i i i uencesf his intentional acts” did not prejudice the accused. Matt&sgnon,
gﬂlnizztfgitewdence as a whole negatives the existence of the %gmd 1006(1983).
) X A permissive intent instruction was rational asahto the jury in weighing cir
(3) INSTRUCTINGTHE JURY. Whenevetthe existence of a pre cumstantial evidence of intent. Lampkingd3agnon710 F2d 374(1983).
sumedfact against the accused is submitted to the fheyjudge Presumptive intent jury instructions afendstrom. 1980 WLR 366.
shall give an instruction that the law declares Ill’nmjury may After Sandstrom: The constitutionality of presumptiotisat shift the burden of

. . - production. 1981 WLR 519.
regardthe basic facts as digfent evidence of the presuméatt Restricting the admission pkychiatric testimony on a defendantiental state:

but does not require it to do so. In additiornthié presumed fact wisconsins Steel curtain. 1981 WLR 733.
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