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CHAPTER 655
HEALTH CARE LIABILITY AND INJURED P ATIENTS AND FAMILIES COMPENSATION

SUBCHAPTERI 655.26 Reports on claims paid.
L GENERAL PROVISIONS SUBCHAPTER IV
655.001 Definitions. INJURED RATIENTS AND FAMILIES
655.002 Applicability. i COMPENSATION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Injured patients and families compensation fund.
655.004 Rule-making authority 655.275 Injured patients and families compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy.
655.007 Patients’ claims. 6 2 blish fMEg’.lA.T'ON SYSTEM
655.009 Actions against health care providers. 95.42  Establishment of mediation system.
655.01 Forms. 655.43 Mediation requirement.
655.013 Attorney fees. 655.44 Request for mediation prior to court action.
655.015 Future medical expenses. 655.445 Request for mediation in conjunction with court action.
655.016 Claim by minor sibling for loss of society and companionship. 655.45 Reports to licensing bodies.
655.017 Limitation on noneconomic damages. 655.455 Notice to health care providers and fund.
655.019 Information needed to set fees. 655.465 Mediation panels; mediation period.
SUBCHAPTER IlI 655.54 Flllng f_ee.
INSURANCE PROVISIONS 655.58 Medlatlon procedure.
655.23 Limitations of liability; proof of financial responsibility 655.61  Funding.
655.24 Insurance policy forms. SUBCHAPTER VII
655.245 Insurance policy limitations. MEDIATION FUND
655.25 Availability and efectiveness for health care liability insurance. 655.68 Mediation fund.
Cross Refeence: See definitions in s$00.03and628.02 (b) The state in which a health care provider derives more than
Cross Refeence: See also chins 17 Wis. adm. code. 50% of his or her income in a fiscal year from the practice of his
or her profession.
SUBCHAPTERI (12) “Representative”means the personal representative,
spouseparent, guardian, attorney or other legal agéatpatient.
GENERAL PROVISIONS (13) “Respondent’means the person allegéal have been
negligentin a request for mediation filed under&55.44 or
655.001 Definitions. In this chapter: 655.445
“ ” History: 1975 c. 3779; 1977 c. 265.75; 1977 c¢. 1311977 c. 203%.106, Sup.
(1) “Board of governors” means the board created under §. orger 88 wis. 24 xiil (1979)1979 ¢. 124185 355 1983 a. 16,329 (5) 1985
619.04(3). a.34Q 1987 a. 27182 264, 403 1989 a. 1871991 a. 2141993 a. 4731995 a. 27
2) “Claimant” meansth rson filin r for medi $.9126 (19) 1999 a. 222001 a. 522003 a. 11.
atic(Jn)ung:r SESE 44??6?5 (‘314[358 S0 g a request fo ed Medical malpractice panels: Theid&onsin approach. Kravat. 61 MLR 55.

. A summary of the new statutes governing medical malpractice. Sai¢VigB.
(4) “Department’means the department of health and familgct. 1986.
services. Recent developments ini¥¢onsin medical malpractice lat974 WLR 891.

] ” : " Testingthe constitutionality of medical malpractice legislation: Thisddhsin
(6) “Fiscal year” means the period beginning on July 1 armedicalmalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

endingon the following June 30. v. Wilkie, 81 Wis. 2d 491261 N.W2d 434(1978).
(7) “Fund” means the injured patients and families compensa .
tion fund under s655.27 655.002 Applicability. (1) MANDATORY PARTICIPATION.

(7t) “Health care practitioner” means a health carefes Excep_tas provided in $55.003 this chapter applies @l of the
sional,as defined in s180.1901 (1m)who is an employee of a following:
healthcare provider described in655.002 (1) (d)(e), or (f) and (a) A physician or a nurse anesthetist for whom this state is a
who has the authority to provide health care services that are potcipal place of practicand who practices his or her profession
in collaboration with a physiciamnder s441.15 (2) (b)or under in this state more than 240 hours in a fiscal year
the direction and supervision of a physician or nurse anesthetist.(b) A physician or a nursanesthetist for whom Michigan is

(8) “Health care provider’” means a person to whom this €hap principal place of practice, if all of the following apply:
ter applies under $55.002 (1)or a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.

to this i:hapter under §_55”'002 @) _ 2. The physician or nurse anesthetist practices his or her pro
(9) “Nurseanesthetist” means a nurse licensed undet4h. fessjon in this state or in Michigan or a combination of both more

orin a party state, as defined indd.1.50 (2) (j) who iscertified  than240 hours in a fiscal year

asa nurse anesthetist by tAenerican association of nurse anes 3. Thephysician or nurse anesthetist performs more proce

thetists.“ . o _ duresin a Michigan hospital than in any other hospital. In this sub
(10) “Patient” means an individual who received or shouldjvision, “Michigan hospital” meana hospital located in Michi

havereceivechealth care services from a health care provider ganthat is an dfliate of a corporation ganized under the laws

from an employee of health care provider acting within the SCop this state that maintains its principalicé and a hospital in this

of his or her employment. state.
~ (10m) “Physician”means a medical or osteopathic physician (c) A physician omurse anesthetist who is exempt under s.
licensedunder ch448 655.003(1) or (3), but who practices his trer profession outside

(11) “Principal place of practice” means any of the followingthe scope of the exemption and who fulfills the requirements

(a) The state in which a health care provider furnishes heaithderpar (a) in relation to that practice outside the scope of the
careservices to more than 50% of hishar patients in a fiscal exemption.For a physician or a nurse anesthetist who is subject
year. to this chapter under this paragraph, this chapter applies only to
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claims arising out of practice that is outside the scopghef 655.004 Rule-making authority . The director of state
exemptionunder s655.003 (1)or (3). courts,department and commissioner may promulgate such rules

(d) A partnership comprised of physicians or nurse anesttderch. 227 as are necessary to enable them to perform their
tistsand oganized and operated in this state for the prirpary responsibilitiesunder this chapter

idi i i ici History: 1975 c. 37Sup. Ct. Ordei88 Wis. 2d xiii (1979);1987 a. 27Stats. 1987
ggzgtc;]feﬁg?;ndmg the medical services of physicians or NUrSeE e 0041080 & 162 o6,

Cross Refeence: See also cHDC 1, Wis. adm. code.

(e) A corporation ayanized and operated in this state for the
primary purpose of providing the medical services of physiciai855.005 Health care provider employees. (1) Any per
or nurse anesthetists. sonlisted in s655.007having a claim or a derivative claim against

(f) A cooperative sickness care associatiggaoized under ss. a health care provider or an employee of the health care provider
185.981t0 185.985that operates a nonprofit sickness care plan far damages for bodily injury or death digeacts or omissions of
this state and that directly provides services through salarit@ employee of the health care provider acting within the scope
employeesn its own facility of his or her employment argtoviding health care services, is

(g) An ambulatory sgery center that operates in this state Subjectto this chapter

(h) A hospital, as defined in 50.33 (2) (ajand(c), that oper (2) The fund shall provide coverage, under&&5.27 for
atesin this state. claims against the health care provider or the employee of the

(i) An entity operated in this state that is dfliafe of a hospi healthcare provider due to the acts or omissions otthployee

tal and that provides diagnosis or treatmenor care farpatients actingwithin the scope of hier her employment and providing
of the hospital. healthcare services. This subsection does not apply to any of the

() A nursing home, adefined in s50.01 (3) whose operations followuxg: | f a health ider if th | .
arecombined as a single entity with a hospital described in par (&) An employee of a health care provider if the employee is
(h), whether or not the nursing home operations are physice@,ﬁhys'c'an.qr a nurse anesthetisisr health care practitioner
separatdrom the hospital operations. nois providing health care services that are not in collaboration

(2) OpTIONAL PARTICIPATION. All of the following may elect with a physician under 841.15 (2) (blpr under the direction and

in the manner designated by the commissioner by rule unde§uspervisionof a physician or nurse anesthetist.
(b) A service corporation ganized under s180.1903by

655.004 to be subject to this chapter: hgalthcare professionals, as defined undég8§.1901 (1m)if the

(a) A physician or nurse anesthetist for whom this state is§ ) S .
N . . ; boardof governors determines that it is not the primary purpose
principalplace of practice but who practices his or her professi the service corporation to provide the medical services of phy

fewer thar241 hours in a fiscal yedor a fiscal yearor a portion _. ;
" : : ; : iciansor nurse anesthetists. The boardyofernors may not
of a fiscal yegrduring which he or she practices his or her pFOfegetermineunder‘[his paragraph that it is ngt% the primary gurpose
sion. . . . of a service corporation to provide the medical servicghpsi
(b) Except as provided in sufll) (b), a physician or nurse ¢jansor nurse anesthetists unless more than 50% of the sharehold

anesthetistor whom this state is not a principal place of practicgys of the service corporation are neither physicians nor nurse
for a fiscal yearor a portion of a fiscal yeaduring which he or 5nesthetists.

shepractices his or her profession in this state. For a health car . -
providerwho elects to bsubject to this chapter under this par?é?m) Subsectiorf2) does not déct the liability ofa health care

graph,this chapter applies only to claims arising out of practi Ogr'gglgileesecsnbed in $655.002 (1) (d)(e) or (7) for the acts of
thatis in this stateand that is outside the scope of an exemptiolr )
History: 1985 a. 3401987 a. 27Stats. 1987 s. 655.006989 a. 1871991 a. 214
unders.655.003 (1)or (3). 1993, 3/73 1995 a. 1672001 a. 52
History: 1987 a. 271991 a. 214

In an action governed by ch. 655, no claim may be brought by adult children
lossof society and companionshipaf adult parent; s. 895.04 is inapplicable to ch.é%S'oo6 Remedy. (1) (a) On and after July 24, 1975, every

655actions. Dziadosz wimeski,177 Ws. 2d 59501 N.w2d 828(Ct. App. 1993). ~ patient,every patiens representative and every health qae

In an action governed by ch. 655, no recovery may be had by a parent for the Wisker shall be conclusively presumed to have accepted to be bound
of society and companionship of an adult chileell¥/Estate vMt. Sinai Medical by this chapter
Center,183 Wis. 2d 666515 N.W2d 705(1994). . = . . .

Chapter855 does not control all actions against HEIOKt applies only to negli (b) Except as otherwise specifically provided in this chapter
gent medical acts or decisiomade in the course of rendering medical care. A baghis subsection also applies to minors
faith tort action may berosecuted against an HMO that has denied a request for cov . . .
eragewithout a legal basis. McEvoy @roup Health Cooperative13 Ws. 2d 507 (2) Thischapter does not apply to injuries or deatburring,

570N.W.2d 397(1997). o . . ___or services rendered, prior to July 24, 1975.
Whethera parens claimfor negligent infliction of emotional distress resulting History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006

from medical malpractice is barred by ch. 655 is discusB&thegan vWisconsin
PatientsCompensation Fund, 2003 WI 9863 Ws. 2d 574 666 N.w2d 797

01-2011 655.007 Patients’ claims. On and after July 24, 1975, any
. . . patient or the patiens representative having a claim or any
655.003 Exemptions _for public employees and facili spouseparent, minor sibling or child of the patient having a deriv
ties and volunteers. ~ Except as provided in 855.002 (1) (G)  atjye claim for injury or death on account of malpractice is subject
this chapter does not apply to a health care provider that is any jis chapter
the following: History: 1975 c. 37199, 1983 a. 2531997 a. 89

(1) A physician or a nurse anesthetist who is a state, county Grhis chapter was inapplicable to a 3rd—party claim based on contract in which no
municipalemployee, or federal employee or contractor cover%‘%énslgfgy&’;;g)”eged-NO“hweSt General Hospital Vee, 115 Ws. 2d 59339
underthe federal tort claims act, as amended,whd is acting |, :

. . . Inthis section “child” refers to a minor child. An adult child carasstert a claim
within the scope of his or her employment or contractual duti@ssedon medical malpractice committed against the adult shiafent. Ziulkowski

HA R v. Nierengarten210 Wis. 2d 98 565 N.W2d 164(Ct. App. 1997).
(2) A facility that is exempt under S0.39 (3)or operated by Section893.55 (4) (f) makes tHenits on damages applicable to medical makprac

any governmental agency tice death cases, but does not incorporate classification of wrongfuldaitiants
_(3) A physician or a nurse anesthetist who providkesfes  £ITEAR IO B4R SCEONS, HHER & CNIOIeS DY NS SO St chicren

sionalservices under the conditions described 14§.89 with  doesnot violate equal protection. CzapinskBt. Francigiospital, Inc. 2000 WI 80,

respectto those professionakervices provided by the physician236Wis. 2d 316613 N.w2d 120

or nurse anesthetist for which he or she is covered1§5s25and ] ] )

considered an agent of tHepartment, as provided inl$5.25 (6) 655.009 Actions against health care providers.  An

(b). actionto recover damages on account of malpractice sbaiply

History: 1989 a. 187206 1991 a. 214 with the following:
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(1) CompLAINT. The complaint in such action shall not specifglaimant’s account with a proportionate share of any interest
theamount of money to which the plaifisipposes to be entitled. earnecby the fund, based on that accosipfoportionate sha

(2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever thefund. The commissioner shall promulgate a rule specifying
is applicable, shall determiriae amounts of medical expensdhe criteria that shall be used to determine the medical expenses
paymentspreviously incurred and for future medical expenselatedto the settlement or judgment, taking into consideration
payments. developmentén the provision of health care. The payments shall

(3) VENUE. Venue in a couriction under this chapter is in thePemade under the system until either the account is exhausted or

countywhere the claimant resides if the claimant is a residenttHﬁ,ptat'_e”lg%esé, 1977 ¢. 291979 c. 34154 1983 & 15619850, 3401901
this state, or in a county specified in881.50 (2)(a)or (c) ifthe , saadons oo S 1977 ¢ 291979 ¢. 34154 1983 a. 1581985a. 340
claimantis not a resident of this state. Cross Refeence: See also $ns 17.26 Wis. adm. code.

History: 1975 c. 37198 199 1983 a. 2531985 a. 340

Discretionarychanges of venue under s. 801.52 are applicable to actions under§55.016 Claim by minor sibling for loss of society and
655. Hoffman v Memorial Hospital of lowa Count§96 Ws. 2d 505538 N.Ww2d companionship. Subject to s655.017 a sibling of a person

627 (Ct. App. 1995)94-2490 X X .
(Ct. App )9 who dies as a result of malpractice has a cause of action for dam

655.01 Forms. The director oftate courts shall prepare andgesfor loss of society and companionship if the sibling was a
causeto be printed, and upon request furnish free ofggnasuch Minor at the time of the deceased siblgieath. This section
forms and materials as the director deems necessary to facilit@@&snot afect any other claim available under this chapter

or promote the dicient administration of this chapter History: 1997 a. 89

28.I-Ilstory: 1975 c. 37199, Sup. Ct. Order88 Ws. 2d xiii (1979);1989 a. 183. 655.017 Limitation on noneconomic damages. The

amountof noneconomic damages recoverable by a claimant or
655.013 Attorney fees. (1) With respect to any act of mal plaintiff under this chapter for acts or omissions dfealth care
practiceafter July 24, 1975, for which a contingency fee arranggroviderif the act or omission occurs on or after May 25, 1995,
menthas been entered into before June 14, 198Gdimpensa andfor acts or omissions of an employee of a healthmaréder
tion determined on a contingency basis and payablallto actingwithin the scope of hisr her employment and providing
attorneysacting for one or more plainfif or claimants is subject healthcare services, for acts omissions occurring on or after
to the following unless a new contingency fee arrangementNiy 25, 1995, is subject to the limits unde883.55 (4) (dand
enterednto that complies with sub&lm) and(1t): f).

History: 1985 a. 3401995 a. 10

(a) The (;letermlnatlon shall noeflect amounts. preVIOUS|y The statutory cap on the recoveryraineconomic damages in medical malpractice
paidfor medical expenses by the health care provider or the pégsess constitutional. Guzman vSt. Francis Hospital, Inc. 2001 WI App 240
vider’s insurer Wis. 2d 559 623 N.W2d 776

(b) The determination shall not reflect payments for futurg, oy Reform: Its Not About Vetims. . .Its About Lawyers. Scoptuthfs. Law

medicalexpense in excess of $25,000.

(1m) Exceptas provided in sulflt), with respect to any act 655.019 Information needed to set fees. The department
of malpractice for which a contingency fee arrangement is entefdll provide the director of state courts, teenmissioner and the
into on and after June 14, 1986, in addittorcompensation for boardof governors with information on hospitsd capacity and
thereasonable costs of prosecution of the claim, the compensafiégupancyrates as needed to set feewer s.655.27 (3)or
determinedon a contingency basis and payable to all attorne$§5.61
actingfor one or more plainti or claimants is subject to thefol ~ History: 1985 a. 34p1989 a. 18%.28, 1991 a. 214
lowing limitations:

(@) Except as provided in patb), 33 1/3%of the first SUBCHAPTERIII
$1,000,000recovered.
(b) Twenty—five percent of the first $1,000,000 recovered if INSURANCE PROVISIONS

liability is stipulated withirl80 days after the date of filing of the
original complaint and not later than 60 days before the first d8%5.23 Limitations of liability; proof of financial

of trial. responsibility.  (3) (a) Except as provided in p&d), every
(c) Twenty percent of any amount @xcess of $1,000,000 healthcare provider either shall insure and keep insured the health
recovered. careproviders liability by a policy of health care liabilitpsur

(1t) A courtmay approve attorney fees in excess of the limit@&nceissued by an insurer authorized to do business in this state or
tions under sub(1m) upon a showingf exceptional circum Shall qualify as a self-insurerQualification as a self-insurer is
stancesincluding an appeal. subjectto conditions established by the commissioner and is valid

only when approved by the commissianéFhe commissioner
may establish conditions that permit a self-insurer to self-insure
or claims that areagainst employees who are health care practi
ionersand that are not covered by the fund.

Cross Reference:See also dns 17.50 Wis. adm. code.

(b) Eachinsurance company issuing health care liability insur
ance that meets the requirements of &ifto any health care pro
655.015 Future medical expenses. If a settlement or judg Vider shall, at the times prescribed by the commissjditewith
mentunder this chapter resulting from an act or omission th#€ commissioner in a form prescribed by the commissioner-a cer
occurredon or after May 25, 1995, provides for future medicdllicate of insurance on behalf of the headare provider upon
expense payments in excexs$100,000, that portion of future Original issuance and each renewal. ) o
medical expense payments in excess of an amount equal to(C) Each self-insured health care provider furnishing coverage
$100,000plus an amount sfiient to pay the costs of collection that meets the requirements of sih).shall, at the times and in the
attributableto the future medical expense paymeisjuding form prescribed by the commissiongie with thecommissioner
attorneyfees reduced to present value, shall be ipticthe fund. acertificate of self-insurance and a separate certificate of-insur
The commissioner shall develop byle a system for managing ancefor each additional health care provider covered by the self-
anddisbursing those moneys through payments for taggen ~ insuredplan.
ses,which shall include a provision for the creation of a separate (d) If a cash or surety bond furnishiegla health care provider
accountingfor each claimang’ payments and for creditirgach  for the purpose of insuring and keeping insuttesl health care

(2) An attorney shall dér to chage any client in a malpractice
proceedingor action on a per diewr per hour basis. Any such
agreemenshall bemade at the time of the employment of th
attorney. An attorneys fee on a pediem or per hour basis is not
subjectto the limitations under sufil) or (1m).

History: 1975 c. 37199, 1985 a. 340
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provider’s liability was approved by the commissioner before (5) While health care liability insurance, self-insurance or a
April 25, 1990, paKa) does not apply to the health care providerashor surety bond under suf3) (d) remains in force, the health
while the cash or surety bomemainsin effect. A cash or surety careprovider the health care providsrestate and those conduct
bond remains in &fct unless the commissionat the request of ing the healthcare provides business, including the health care
the health care provider or the surepproves its cancellation. provider'shealth care liability insurance cartiare liable fomat

(4) (a) A cash or surety bond under sB) (d) shall be in practicefor no more than the limits expressed in sd.or the
amountsof at least $200,000 for each occurrence and $600,00@ximum liability limit for which the healthcare provider is
for all occurrences in any one policy year for occurrences befdnsured,whicheveris higher if the health care provider has met
July 1, 1987$300,000 for eachccurrence and $900,000 for allthe requirements of this chapter
occurrencesn any one policy year for occurrences on or after (5m) The limits set forth in sub(4) shall apply to any joint
July 1, 1987,and before July 1, 1988, and $400,000 for eadfability of a physician or nurse anesthetist and his or her cerpora
occurrenceand $1,000,000 for all occurrences in any one poligjon or partnership under 655.002 (1) (dpr (e).

year for occurrences on or after July 1, 1988. (6) Any person whawiolates this section or 855.27 (3) (a)s

(b) 1. Except as provided in pdc), beforeduly 1, 1997, subjectto s.601.64 For purposes of §01.64 (3) (c)each week
health careliability insurance may have provided either oecurof delay in compliance with this section 0655.27 (3) (aponsti
renceor claims—made coverage. The limits of liability shall havgitesa new violation.

beenas follows: (7) Eachhealth care provideshall comply with this section

a. For occurrence coverage, at least $200,000 for each-oceifidwith s.655.27 (3)a) before exercising any rights or privileges
renceand $600,000 for all occurrences in any one policy year fgénferredby his or hehealth care provides license. The com
occurrencesefore July 1, 1987, $300,000r each occurrence missionershall notify the board that issued the license of a health
and$900,000 for all occurrences in any one pojiegr for occU  careprovider that has not complied with this sectmrwith s.
renceson or after July 1, 1987, and before July 1, 1988, a5 27(3) (a) The board that issuéble license may suspend, or

$400,000for each occurrence and $1,000,000 for all occurrencgsuseto issue or to renew the license of any health care provider
in any one policy year for occurrences on or atdy 1, 1988, jolating this section or $55.27 (3) (a)

andbefore JUIY 1, 1997. (8) No health care provider who retires or ceases operation
b. For claims-made coverage, at least $200,000 for eagher July 24, 1975, shall be eligible for the protection provided

claim arising from an occurrence before July 1, 1987, regardiggsgerthis chapter unless proof of financial responsibilitytr

of when the claim is made, and $600,000 for all clam@y one  cjaims arising out of acts @halpractice occurring after July 24,

reportingyear for claims made before July 1, 1987, $300f000 1975 js provided to the commissionierthe form prescribed by

eachclaim arising from an occurrence on or after July 1, 198f,c commissioner

andbefore July 1, 1988, regardlesfsvhen the claim is made, and  pistory: 1975 ¢. 3779, 199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56

$900,000for all claims in any one reporting year for claims made259, 1989 a. 18%s.14t0 19, 29; 1989 a. 3321991a. 2141993 a. 4731997 a.

onor after July 1, 1987, and before July 1, 1988, and $4O¢1)(’)0011A ) s iable under sub. (5) Up to s policy limis. Patients FL8H Paul
H A N Insurer IS lilable unaer sub. up to Its policy limits. atients FL au

eachclaim arising from an occurrence on or after July 1, 19885 =1~ 254 537342 N.W2d 693(1984).

andbefore July 1, 1997, rggardles‘sNhen the.dmm is made, a.nd Thata self-insurance plan could have or should have been apprdweteigant.

$1,000,000for all claims in any one reporting year for claimsindersub. (3) (a) the plan must actually be approved for a protodse qualified

asa self-insurer Patients Compensation FundSt. Mary’s Hospital 209 Wis. 2d
madeon or after July 1, 1988, and before July 1, 1997. 177561 NWad 799Gt App. 1067)

2. Except as provided in pdc), on and after July 1, 1997, Any liability of a person who is health care provider under ch. 655, while doing a
healthcare liability insurance may provide either occurrence gV'g?r'SbttrJ]S'n;SSa is “rE;,tedttod tthe amounmfmarytCO\geragtt%hmellndﬁtit?ﬁ b'g St&bd

H _ o H HH . . olnce the Funa Is obligated 10 pay any amounts above tnis limit, the Fun oes
claims mada:overage.The limits of Ilablllty shall be as follows: not have subrogation rights against the non—proyiaiehis or her insurePatients

a. For occurrence coverage, at least $1,000,000 for edgimpensatiofrund v Lutheran Hospita23 Ws. 2d 439588 N.W2d 35(1999).
occurrenceand $3,000,000 for all occurrences in any one pOliQyTh'-s section is not preempted by federal la@phthalmicMutual Insurance Co.

Y Muisser 143 F3d 1062(1998).

year for occurrences on or after July 1, 1997.

b. For claims-made coverage, at lef$1000,000 for each 655.24 Insurance policy forms. (1) No insurer may enter
claim arising from an occurrence on or after July 1, 1997, apgto or issue any policy of health care liability insurance until its
$3,000,000 for all claims in any one reporting year for clainsolicy form has been submitted to and approved by the commis
madeon or after July 1, 1997. sionerunder s631.20 (1) (a) The filing of a policy form byany

(c) 1. Except as provided in sult. self-insurance shalle insurerwith the commissioner fapproval shall constitute, on the
in amounts of at least $200,000 for each occurrence and $600,08Q of the insurera conclusive and unqualified acceptance of all
for all occurrences in any one policy year for occurrences befgevisionsof this chapterand an agreement by it to be bound
July 1, 1987$300,000 for eachccurrence and $900,000 for allherebyas to any policy issued by it to any health care provider
occurrencesn any one pOI|Cy year for occurrences on or after (1m) Notwithstandingsub_(l)’ the issuance od pohcy of
July 1, 1987and before July 1, 1988, $400,000 for eacbur  healthcare liability insurance by an insurer to a health care pro
renceand $1,000,000 for all occurrences in any one policy Yeger constitutes, on theart of the insurera conclusive and
for occurrences on or after July 1, 1988, and before July 1, 1984qualifiedacceptance of all of the provisionstois chapterand
and$1,000,000 for each occurrence and $3,000,000 for all-0ccyp agreement by it to be bound under the provisions of this chapter
rencesin any one policy yeafor occurrences on or after 5510 any policy issued by it to a health care provider
July 1, 1997,‘ ) ) ) ) . (2) Every policy issued under this chapter shall be deemed

2. Notwithstanding subd.., in the discretiorf a self-insured conclusivelyto provide all of the following:
r;eszlmgﬁrg1%%‘8%%8%';&85;@”(t:r?ar:?égg’(')%Sr;oe;rgggﬂtéggb;s (&) That the insurer agrees to pay in full aI_I of the following:
rence on or after July 1, 1997, and before July 1, 1999, and lessl. Attorney fees and other costs incurred in the settleorent
than$1,000,000 but not less than $800,000 for each occurrenceélgfenseof any claims.
or after July 1, 1999, and before July 1, 2001. 2. Any settlement, arbitration award or judgment imposed

(d) The commissioner may promulgate such rakethe com againstthe insured under this chapter up to the limits expressed in
missionerconsiders necessary for the applicatidithe liability ~S-655.23 (4) or the maximum liability limit for which the health
limits under par(b) to reporting years following termination of careprovider is insured, whichever is greater
claims—madeoverage, including rules that provide for the use of 3. Any portion or all of the interest, as determined by the
actuarialequivalents. boardof governors, on an amount recovered againsinteed
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under this chapter for which the insured is liable und898.01 after July 20, 1985, are required be@ reported under this para
(4), 814.04 (4)or 815.05 (8) graph.

(b) That any termination of the policy by cancellation or nonre (h) Any additional information requested by the medical
newalis not efective as tgatients claiming against those coveredxaminingboard or the board of governors.
by the policy unless the insured has been notified as provided in(2) By the 15th day of each month, the board of governors
sub.(3) and s631.36 except that an insurer may cancel a heal#fhall report the information specified sub. (1) to the medical
careproviders policy under s631.36 (2)if the health care pro examiningboard for each claimpaid by the fund during the pre
vider is no longer licensed to practice medicine or nursing.  vious month for damages arising out of the renderingegilth

(3) A notice of cancellation or nonrenewtiiat is required careservices by a health cgpeovider or an employee of a health
undersub.(2) (b)issued to a health care provider who iggural careprovider
personmust inform the health care provider that his or her license (3) If more than one payment will be made on a claim, the first
to practice medicine or nursing may be suspended or not renewgsbrtfiled under sub(1) or (2) after the first payment is made on
if the health care provider hase insurance or insfifient insur  the claim shall include the total amowsftthe award or settlement
ance. The insurer shall retain a copy of each notice issued und@dthe projected schedule and amounts of payments.
sub.(2) (b)for not less than 10 years from the date of mailing or (4) Any person who in good faith provides information to the
delivery of the notice and shall furnish a copy to the commissiongfegicalexamining board or the board of governors under this sec
uponrequest. tion is immune from civil liability for his or heacts or omissions

(4) Theinsurer shall, upon termination ofpalicy of health in providing such information.
careliability insurance issued under this chapter by cancellatiomistory: 1985 a. 29340, 1989 a. 1871991 a. 214
or nonrenewal, notify the commissioner of the termination. Cross Refeence: See also dns 17.275Wis. adm. code.

History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 2141999 a.

" CrossReference: See also gns 17.35 Wis. adm. code. SUBCHAPTERIV
655.245 Insurance policy limitations. (1) No policy of INJURED RATIENTS AND FAMILIES
healthcare liability insurance may permit a health gamevider
to reject any settlement agreed ufi@tween the claimant and the COMPENSATION FUND
insurer.

655.27 Injured patients and families compensation

(2) A policy of health care liability insurance may permit the|lund (1) FuND. There is created an inj . .
; : . . . jured patients and families
insurerto make payments for medical expenses prior taaisF ompensatiorfund for the purpose of paying that portion of a

minationof fault. Such payments are not an admission of falﬁr\%edical malpractice claim which is in excess of the limits

Suchpayments may be deducted from any judgmeathitration ; . - g h
: : esseth s.655.23 (4)or the maximum liability limit for which
award, but shall not be repaid regardless of the judgment or awgfg?h ealth care provi d(er)(i)s insured, whichever ﬁ/mit is grep

Nothingin this subsection shall restrict the insiseight of com . .
: N : P 4 g future medical expense payments undé55.015 andpay
tphz?;ast;\:teé:ontrlbutlon or indemnity in accordance with the laws d|ﬂg claims under sulflm). The fund shall provide occurrence
History: 1975 c. 37 coveragdor claims against health care providérat have com
: : plied with this chapterand against employees of those health care
providers,and for reasonable and necessary expenses inaurred
liability insurance. No policyof health care liability insurance Paymentof claims and fund administrative expenses. The eover
writter)llunder the provisioﬁ)qs o¥619.04may be cancgled or non 2ge provided by the fund shall begin July 1, 1975. The fund shall
Rt be liable for damages for injury or death caused by an-inten

renewedexcept for nonpayment of premiums unless the he?ggnal crime, as defined under 839.12 committed by a health

care providers license is revoked by the appropriate licensi X -
board. A health care provider whosieense is revoked shall be C@réprovider or an employee of a heatifire providerwhether

permittedto buy out in cases of a claims—made policy or not the criminal conduct is theasis for a medical malpractice
History: 1975 c. 371995 a. 85 claim.
(1m) PeerreviEwWACTIVITIES. (@) The fund shall pay that por

655.26 Reports on claims paid. (1) In addition to any tion of a claim described ipar (b) against a health care provider
informationrequired by the commissioner undeB881.42 by the thatexceeds thémit expressed in $55.23 (4)or the maximum
15thday of each month, each insurer that writes health care liabi&bility limit for which the healtitare provider is insured, which
ity insurancen this state and each self-insurer approved undereyerlimit is greater
655.23(3) (a) shall report the following information to the medi  (b) A health care provider who engages in the activities
cal examining board anthe board of governors on each claingiescribedn s.146.37 (1g)and(3) shall be liable for not more than
paidduring the previous month for damages arising out of the refe limits expressed under55.23 (4)or the maximum liability
deringof health care services: limit for which the health care provider is insured, whichever limit

(a) The name and address of the policyholdesetf-insured is greaterif he or she is found to be liable undet46.37 and the
entity and the name and address of any individual on whose belfiaitfd shall pay the excess amount, unless the health care provider

655.25 Availability and effectiveness for health care

the claim was paid. is found not to have acted in gofaith during those activities and
(b) The profession of the individual or the typfacility or ~ thefailure to act in good faith is fourisy the trier of fact, by clear

entity on whose behalf the claim was paid. andconvincing evidence, to be both malicious and intentional.
(c) The health care providermedical specialtyf the provider (2) FUND ADMINISTRATION AND OPERATION. Management of

is a physician. the fund shall be vested with the board of governors. The commis

sionershall either provide sth$ervices necessary for the opera
. ; tion of the fund orwith the approval of the board of governors,
(€) Whether the claim was paid asesult of a settlement, a conracifor all or part of these services. Such a contract is subject
patientscompensation panel award or a court award. t0 s.16.765 butis otherwise exempt from subdk. of ch. 16 The
() The amount of the payment. commissionershall adoptrules governing the procedures for
(g) The number and amounts of any previous claims paid treatingand implementing these contracts befamtering into the
theinsurer or self-insurer for damages arising out of the rendericontracts. At least annuallythe contractor shall report to the com
of healthcare services by the insured, the self-insurer or th@ssionerand to the board of governors regarding all expenses
employeef the insured or self-insure®nly claims paid on or incurredand subcontracting arrangements. If the board of gover

(d) A description of the injupyincluding its cause argkverity
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norsapproves, the contractor may hire legal counsel as needed to2. The rule shall provide that the automatic increase does not
provide staf services. The cost of contracting for &drvices applyif the board ofgovernors determines that the performance
shallbe funded from the appropriation unde2®.145 (2) (u) of the injured patients and families compensation fund peer
(3) FeEs. (a) Assessment. Each health care provider shall payeview council in makingecommendations under&5.275 (5)
anannual assessment, which, subject to gaj<o (br), shall be (2) adequately addresses tunsideration set forth in pga) 2m.

basedon the following considerations: (br) Limit onfees. Every rule setting fees farparticular fiscal

1. Past and prospective loss and expense experiedifiein ~ Yearunder pai(b) shall ensure that the fees assessed do not exceed
enttypes of practice. the greatest of the following:

2. The past and prospective loss and expense experience ofl. The gstlmateobtal dollar amount of claims to be paid-dur
the fund. ing that particular fiscal year

2m. The loss and expense experience of the individual hee}lth 2. The fees assessed for the fiscal year preceding that particu
careproviderwhich resulted in the payment of monépm the '@f fiscal yeay adjusted by the commissioner of insurance to
fund or other sources, fatamages arising out of the rendering oféflectchanges in the consumer price index for all urban consum
medicalcare by the health care provider or an employee of tRES:U-S. City average, for the medical careup, as determined
healthcare providerexcept that an adjustment to a health cafy the U.S. department of labor _
provider'sfees may not be made under this subdivision prior to the 3. Two hundrecbercent of the total dollar amount disbursed
receiptof the recommendation of the injured patients and familié@r claims during the calendar year preceding that particular fiscal
compensatioriund peer review council under&s5.275 (5) (a) Yyear.

andthe expiration of the time period provided, unde§55.275 (c) Collection and deposit of fees. Fees under par&) and(b)

(7), for the health care provider to comment or prior to the expirandfuture medical expense payments specifiedHerfund under

tion of the time period under 655.275 (5) (a) s.655.015shall be collected by the commissioner for deposit into
3. Risk factors for persons who are semiretired or part-tinée fund in a manner prescribed by the commissioner by rule.
professionals. (d) Rule not effective; fees. If the rule establishing fees under

4. For a health care provider described #56.002 (1) (d) Par.(b) does not take fct prior to June 2 of any fiscal yedre
(e) or (f), risk factors and past and prospective loss and expeg&1missionemay elect to collect fees as established for the pre
experienceattributable to employees of that health care providétousfiscal year If the commissioner so elects and the rule subse
otherthan employees licensed as a physician or nurse anesthétisgntly takes efect, the balance for the fiscal year shall be col

(am) Assessments for peer review council. The fund, a manda lected or refunded or the remainingemiannual or quarterly
tory healthcare liability risk-sharing plan established under &Stallmentpayments shall be adjusted except the commissioner
619.04 and a private health caliability insurer shall be assessednay elect not to collect, refund or adjust for minimal amounts.
as appropriate, fees didient to cover the costs of the injured (&) Podiatrist fees. The commissioneafter approval by the
patientsand families compensation furgker review council, boardof governors, may by rgle assess fees against podlat(lsts for
including costs of administration, feeviewing claims paid by the the purpose of paying thiend's portion of medical malpractice
fund, plan, and insurerespectivelyunder s655.275 (5) The claims and expenses resulting from claims agapdiatrists
feesshall be set by the commissionerrhie, after approval by the basedon occurrences before July 1, 1986.
boardof governors, and shall be collectedtbg commissioner for ~ (4) FUND ACCOUNTING AND AUDIT. (a) Moneys shall be with
depositin the fund. The costs of the injured patients and familiéawn from the fund by the commissioner only upon vouchers
compensatioriund peer review councihall be funded from the approvedand authorized by the board of governors.
appropriationunder s20.145 (2) (um) (b) All books, records and audits of the fund shall be open to

(b) Feesestablished. 1. The commissiongafter approval by thegeneral public for reasonable inspection, with the exception of
theboard of governors, shall by rule set the fees undgiapaithe ~confidentialclaims information.
rule shall provide that fees may be paid annually or in semiannual(c) Persons authorized to receideposits, withdrawissue
or quarterly installments. In addition to the prorgtedion of the vouchersor otherwise disburse any fund moneys shall post a blan
annualfee,semiannual and quarterly installments shall include &et fidelity bond in an amount reasonably faiént to protect
amountsuficient to cover interest not earned and administrativieind assets. The cost of such bond shall be paid from the fund.
costs incurred because the fees were not path@nnual basis.  (d) Annually after theslose of a fiscal yeathe board of gover
This paragraph does not impose liability on the board of governeisrs shall furnish a financial report to tt@mmissioner The
for payment of any part of a fund deficit. reportshall be prepared in accordance with accepted accounting
2. With respect to fees paid by physicians, the rule shall proroceduresand shall include the present value of all claims
vide for not more than 4 payment classifications, based thgon reservesincluding those for incurred but not reported claims as
amountof sugery performed and the risk of diagnostic #meta  determineddy accepted actuarigtinciples, and such other infor
peuticservices provided or procedures performed. mationas may be required by the commission&he board of
2m. In addition to the fees and payment classificatior§overnorsshall furnish an appropriate summanthis report to
describecunder subdsl. and2., the commissioneafterapproval all fund participants.
by the board of governors, may by rule establisfeparate pay  (e) The board of governors shall submifjizarterly report to
mentclassification for physicians satisfyingg&5.002 (1) (band the state investment board and tepartment of administration
aseparate fee for nurse anesthetists satisfyi6§=002 (1)Xb) projectingthe future cash flow needs of the fund. The state invest
which take into account the loss experience of health care prowidentboard shall invest moneys held in the fund in investments
ersfor whom Michigan is a principal place of practice. with maturities and liquidity that are appropriate for the ne¢ds
(bg) Feeincrease. 1. Every rule under pgb) shall provide thefund as reported by the board of governors in its quarterly
for an automatic increase in a heattireproviders fees, except 'eportsunder this paragraph. = All incongerived from such
as provided in sub@., if the loss and expensaperience of the investmentsshall be credited to the fund.
fund and other sources with respect to the health care pravider (f) The board of governors shall submit a functional and-prog
anemployee of the health care provider exceeds either a numtggsreport to the chief clerk of each house of the legislature, for
of claims paid threshold @ dollar volume of claims paid thresh distribution to the appropriate standing committees under s.
old, both as established in the rule. The rule shall specify applid®-172(3), on or before March 1 of each year
ble amounts ofncrease corresponding to the number of claims (g) The board of governors magde reinsurance to an insurer
paid and thedollar volume of awards in excess of the respectivauthorizedto do business in this state under@hl, 613 614 or
thresholds. 618 or pursue other loss funding management to preserve the sol
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vencyand integrity of the fund, subject to approval by thecom (d) A person who has recovered a final judgment or a settle
missioner. The commissioner may prescribe controls over enentapprovedby the board of governors against a health care
otherconditions on such usH reinsurance or other loss—fundingprovider,or an employee of a health care provideat has cover
managementechanisms. ageunder the fundnay file a claim with the board of governors
(5) CLAMs PROCEDURES.(a) 1. Any person may file a claimto recover that portion afuch judgment or settlement which is in
for damages arising out of the rendering of medical care or sexcesf the limits in s655.23 (4)or themaximum liability limit
vices or participationin peer review activities under $46.37 for which the health care provider is insured, whichever limit is
within this state against a health care provider or an employeeyodater. In the event the fund incurs liability for future payments
ahealth care providerA person filing a claim may recover fromexceeding$1,000,000 to any person under a single claim as the
the fund only if the health care provider the employee of the resultof a settlement or judgment that is entered inteendered
health care provider hasoverage under the fund, the fund isinder this chapter for an act or omission that occurred on or after
namedas a party in the action, and thetion against the fund is May 25, 1995, the fund shallay after deducting the reasonable
commencedwithin the same time limitation within whicthe costsof collection attributable to themaining liability including
actionagainst the health care provider or employee of the healifforneyfees reduced to present value, the full medical expenses
care provider must be commenced. eachyear plus an amount not to exceed $500,000 per year that
2. Any person may file an action for damages arising outwill pay the remaining liability over the perseanticipated life
the rendering of medical cace services or participation in peertime, or until the liability is paid in full. If the remaining liability
review activities under s146.37outside this statagainst a health is not paid before the person dies, the fund may pay the remaining
careprovideror an employee of a health care provid&mperson |iability in a lump sum.Payments shall be made from money col
fiIing_ an action may recover from the fuadly if th_e health care |ectedand paid into the fund under suB) and from interest
provideror the employee of the health care provider has coveraggnedthereon. For claims subject to a periodic payment made
underthe fund, the fund is named as a party in the action, and thgjerthis paragraph, payments shall be made until the claim has
actionagainst the fund is commenced within the same time “m'tﬁeenpaid in full, except as provided inG55.015 Periodic pay
tion within which the action aga_inst the health care provider §{anismade under this paragraptelude direct or indirect pay
employeeof the health care provider must be commenced. If the.n¢ or commitment of moneys to or on behalf of any person
rulesof procgdure O.f the jurisdiction imhich the action IS prought undera single claim by any funding mechanism. No interest may
do not permit naming the fund as a patye person filing the o naig py the fund on the unpaid portion of any claim filed under

actionmay recover from the fund only if the health carevider : .
or the employee of the health care provider has coverage under:) T lpSaroaSgr(gs)h, excepsprovided under $507.01 (4)814.04 (4)

fund and the fund is notified of the actiaithin 60 days of service . . ) L

of process on the health care provider or éheployee of the  (€) Claims filed against the fund shall be paid in the order
healthcare provider The board of governors meytend this time receivedwithin 90 daysafter filing unless appealed by the fund.
limit if it finds that enforcement of the time limit would be prejudi!f the amounts in the fund are notfiignt to pay all of thelaims,

cial to the purposes of the fund and would benefit neither insurédgims received after the funds are exhausted shall be immediately
nor claimants. payablethe following year in theorder in which they were

3. If, after reviewing the facts upon which the claimaotion received.
is based, it appears reasonably probable that damages paid will6) PURPOSEAND INTEGRITY OF FUND. The fund is established
exceedhe limits in $655.23 (4) the fund may appear and activelyto curb therising costs of health care by financing part of the kabil
defenditself when named asgarty in an action against a healttity incurred by health care providersasesult of medical mal
careprovider or an employee of a health care providieat has practiceclaims and to ensure that proper claims are satisfied. The
coverageunder the fund. Isuch action, the fund may retain counfund, including any net worth of thieind, is held in irrevocable
seland pay out of the fund attorney fees and expenses includingstfor the sole benefit of health care providers participating in
courtcosts incurred in defending the fund. The attorney or laWe fund and proper claimants. Moneys in the fund may not be
firm retained to defend the fund shall not be retained or employgskdfor any other purpose of the state.

by the board of governors to perform legal services for the board(7) ACTIONSAGAINST INSURERS,SELF-INSURERSOR PROVIDERS.

of governors other. than those directly connected with the furghe poard of governors may bring an action against an insurer
Any judgment gecting the fund may be appealed as provided R ¢_insyreror health care provider for failure to act in good faith
law. The fund may not beequired to file any undertaking in anyy, preach of fiduciary responsibility under sg) (b)or (c).

judicial action, proceeding or appeal. _ History: 1975 c. 3779, 199 1977 c. 29131 1979 c. 34194 1981 c. 201983
(b) It shall be the responsibility tfieinsurer or self-insurer a.27,158 1985 a. 3401987 a. 27186, 247,399, 1989 a. 102187,332 1991 a. 214
providing insurance or self-insuranéer a health care provider 313 1993 a. 4731995 a. 102001 a. 652003 a. 11.

who is also coveretly the fund to provide an adequate defense ofS'OSSReference: See also sins 17.2717.28 17.29 and17.4Q Wis. adm. code.
The patients compensation fund Hae authority to sue an insurer that refuses to

th_e fund on any Cla_im filed that may pOtemial_lyfaﬁ the fund  conribute to the settlement of a claim against its insureidcansin Patients Com
with respeCtO such insurance contract or self-insurance contragénsatiorFund v WHCLIP, 200 Ws. 2d 599547 N.W2d 578(1996),95-0865
Theinsurer or self-insurer shall act in gdaith and in a fiduciary =~ Thedenial of a postverdict motion to add the ftm@n action where an excess-ver

; inwi H i dict was returned was appropriate. Granting the motion would have denied tse fund’
relatlonshlpW|th respect to any claim fat:tlng the fund. No - ht under sub. (5)o appear and actively defend itself in the action.f G@eldera,

. . . ]
settlemenexceeding an amount which could require payment Bijo s 2q 601550 N.W2d 144(Ct. App. 1996)95-0135
thefund may be agreed to unless approved by the board of govegup.(4) (b) does not provide an “explicit and unequivocal” exemption topika
nors. records law Any denial of an open records request uritisrsection must state with

- - “sufficient specificity” apublic policy reason for refusing to release the requested
(c) Itshall be the responsibility of any health care prowdltT o chavala vBubolz,204 Ws. 2d 82552 N.W2d 892(Ct. App. 1996).

acash orsurety bond in ééct under s655.23 (3) (dYo provide  whena hospitak violation of the federal Emgency Medical Teatment and
anadequate defense of the fund on any malpractice claim filedAgtive Labor Act for failure to provide treatment results from a negligent medical act

i i H or adecision made in rendering care, the Fund has an obligation to provide excess
any claim filed under SUb(lm) that may potentlally &ct the coverage.When the hospitad’violation results from an economic decision, the fund

fl.md- The_ healt'h care provider shall act !n QOQd faithiaredfidu hasno duty to provide coverage. BurksSt. Joseph Hospit&l27 Ws. 2d 81, 596
ciary relationship with respect to any clainfiezting the fund.No  N.w.2d391(1999).

i i i medical malpractice plaintifs required to name the fund as a party but may do
settlemenbxceedlng an amount which could require payment b fter the period prescribed$n893.55 has passed so long as the health care-provid

thefund may be agreed to unless approved by the board OFQO@ are sued before the statute of limitations has run. AndeiSank/Prairie Memo
nors. rial Hospital, 2000 WI App 10&35 Ws. 2d 249612 N.W2d 369
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Therequirement in sub. (5) (b) that themary insurer provide the fund an ade of governors or the private insurer within a reasonable period of
quatedefense does not require that the insarattorneys must assumeatorney— time specified in the notice
clientrelationship with the fundPatients Compensation FundPhysicians Insur p ’ . . .
ance Co. of Wéconsin, 2000 WI App 24839 Wis. 2d 360620 N.W2d 457 (8) PaTIENT RECORDS. The council may obtain any informa

Unders. 895.045 (1), the liability of each person found to be less than 51% cau: i im i i it iq i
negligentis limited to the percentage of the total causal negligence attributed to?ﬁ n relat.mg to any Cla'm It reviews under tsiction that is in the
person. Thunsurersof doctors less than 51% causally negligent can be liable fd?0SS€SSiOf the commissioner or the board of governors. The

no more than their insureds. Estate of Capistrafreedtert Memorial Lutheran council shall keep patient health care information confidential as
Hospital, Inc. 2003 WI App 213267 Ws. 2d 444671 N.W2d 400 03-0014 requiredby s.146.82 (2) (b)

(9) ImmuniTy. Members of the council and persons consulting

655.275 Injured  patients and families compensation with the counciunder sub(5) (b) are immune from civil liability
fund peer review council. (1) DEFINITION. In this section, or acts or omissions while performing their dutiesler this sec
“council” means thénjured patients and families compensatlor}\

’ ; on.
fund peer review council.

(2) APPOINTMENT. The board of governors shall appoint thﬂqg(lo) MEMBERS’ AND CONSULTANTS' EXPENSES. Notwithstand

. 8 s.15.09 (6) any person serving on the council and any person
membersf the council. Sectiob5.09 except s15.09 (4)and(8), consultingwith the council under sukb) (b) shall be paict a rate

doesnot apply tahe council. The board of governors shall desuqes blishecby the commissioner by rule

natethe chairperson, vice chairperson and secretary of the counqﬁtory: 1085 a, 3401989 a. 1871991 a. 214315 1999 a. 92003 a. 11
andthe terms to be served by council members. The council shafiross Refeence: See also sns 17.285and17.3Q Wis. adm. code.
consist of 5 persons, not more than 3 of whom are physicians who

areactivelyengaged in the practice of medicine in this state. The

chairpersorshall be a physician and shall serveaasex oficio SUBCHAPTERVI
nonvotingmember of the medical examining board.
(3) MEeeTINGs. The council shall meet at the caflthe chair MEDIATION SYSTEM

personof the board of governors or the chairperson of the council.

The council shall meet at tHecation determined by the persongss.42  Establishment of mediation system. (1) LEGIs-
calling the meeting. LATIVE INTENT. The legislature intends that the mediation system
(4) ReporTs. The council shall submit to the chairperson gbrovide the persons under s(®) with an informal, inexpensive
the board of governorgjpon request of the chairperson but nandexpedient means for resolving disputes without litigation and
moreoften than annualjya report on the operation of tbeuncil. intendsthat the director of state courts administer the mediation

(5) DuTiES. (@) The council shall reviewvithin one year of Systemaccordingly
the date of first payment on the claim, each claim that is paid by(2) MEeDIATION sysTEM. The director of state courts shall
thefund, amandatory health care liability risk—sharing plan estalestablisha mediation system complying with this subchapter not
lishedunder s619.04 a private health care liabilitpsurer or a laterthan September 1986. The mediation system shall consist
self-insurerfor damages arising out of thendering of medical of mediation panels that assist in the resolutiondisputes,
care by a health care provider or an employee of the health gg&gardingmedical malpractice, betwegatients, their represen
providerand shall make recommendations to all of the followind@tives, spouses, parents or children and health care providers.

1. The commissioner and the board of governors regarding''sto”y: 1985a. 3401989 a. 188.28

]f"eneyszdsjgsgsgt: tgir?g?ﬁ:’h%g?tirg?gzr? () (@) dzﬁ't?hfu;;g 655.43 Mediation requirement. The claimant and all
i g provizese P respondentsamed in a request for mediation filed undé5&.44
claim. o or 655.445shall participate in mediation under this subchapter
2. The commissioner and the board of governors regardingyistory: 1985 a. 340
any adjustments to be made, unde®¥9.04 (5) (b)to premiums
assessedgainst a physician under a mandatory healthlisdnié  655.44 Request for mediation prior to court  action.
ity risk—sharing plan established unde6$9.04 based on the (1) REQUESTAND FEE. Beginning September 1, 1986, any person
paid claim. listed in $655.007having a claim or a derivativ@aim under this
3. A private health care liability insurer regarding adjustchapterfor bodily injury or death because of a tort or breach of
mentsto premiums assessed agamgthysician covered by pri contractbased on professional services rendered or that should
vateinsurance, based on the paid claim, if requested by the priva@&€been rendered by a health care provider may file a request for
insurer. mediationand shall pay the fee undet6§5.54
(b) In developing recommendations under (@ the council (2) CoNTENTOF REQUEST. Therequest for mediation shall be
may consult with any person and shall consith the following: N writing and shall include all of the following information:
1. If a claim was paid for damagasising out of the rendering _ () The claimang name and cityillage or town, county and
of care by a physician, with at leaste physician from the areaStateof residence.
of medical specialty of the physician who rendered the care andb) The name of the patient.
with at leasione physician from the area of medical specialty of (c) The name and address of the health care provider alleged
the medical procedure involved, if the specialty area of the prode have been negligent in treating the patient.
dureis different than the specialty area of the physician whe ren (d) The condition or disease for which the health care provider
deredthe care. was treating the patient when the alleged negligence ocanded
2. If a claim was paid for damagassing out of the rendering the dates of treatment.
of care by a nurse anesthetist, with at least one nurse anesthetigle) A brief description of the injurglleged to have been caused
(6) Fees. Fees stiicient to cover the councd’costs, includ by the health care providarnegligence.
ing costs of administration, shall be collected undéb5.27 (3) (3) DELIVERY ORREGISTEREDMAIL. The request for mediation
(am). shallbe delivered in person or sent by registered mail to the direc
(7) NoTice oF RECOMMENDATION. The council shall notify the tor of state courts.
affectedhealth care providem writing, of its recommendations  (4) STATUTE OF LIMITATIONS. Any applicable statute of limita
to the commissionethe board of governors or a private insuretionsis tolled onthe date the director of state courts receives the
madeunder sub(5). The notice shall inform the health care-prorequesfor mediation if delivered in person or on the date of mail
vider that the health care provider may submit written commeritsy if sent by registered mail. The statute remains tolled until 30
on the counci recommendations to the commissiotiee board daysafter the last day of the mediation period undéb5.465 (7)
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(5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. Except (1m) Forthe quarter beginning on July 1, 1995, and for each
as provided in s655.445 no court action may be commencedjuarterthereafter the director of state courts shall file reports
unlessa request for mediatidmas been filed under this section andomplyingwith sub.(2) with the dietitians diliated credentialing
until the expiration of the mediation period unde8s5.465(7). boardregarding health care providers certified by the dietitians

(6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE courts.  affiliated credentialing board.

A claimant who files a request for mediation under this section and(2) The reports under subd.) and(1m) shall set forth all of
who commences a court action aftbe expiration of the medi the following:

ation period under $655.465 (7)shall send notice of theourt  (a) The names of all healtareproviders who are named as
actionby 1st class mail to the director of state courts. defendantsn court actions of which the director of state courts
History: 1985 a. 3401989 a. 18%.28. receivesnotice under $55.44 (6)or655.445 (1)during the quar

A request for mediation of a claim naming only one doctor did not toll the statl{ v
of limitations applicable to claims agaimigictors not named in the mediation request-™~"* . . .
Dipple v. Wisconsin Patients Compensation Fubll Ws. 2d 854468 N.W2d 789 (b) Whether any court action of which the director of state

(Ct. App. 1991). - . -
Whena care provider was deceased, it wafigeht to name the deceased pro courtsreceived notice under 855.44 (6)0r655'445 (l)NaS dis

viderin the mediatiomequest rather than a legal entifyich as the estate or the-pro pQSEdOf by settlement, Compro_miw'ijlation agreement, dis
vider'sinsurer In that case, the tolling of the statute of limitations under sub. (4) missal default or judgment during the quarter and the amount of

effectiveagainst an insurer and thasabnsin Patients Compensation Fund. Failurg¢na settlement or award to the claimant. if amythe extent the

to name the fund as a party to an action brought against the insurer within the So—cpa . ; .
periodunder sub. (4) barred the claim agathstfund. Geiger.wMisconsin Health ~ directorof state courts has any of the information under this para

CareLiability Insurance Plan}96 Ws. 2d 474538 N.w2d 830(Ct. App. 1995), graph.

95-0692 ; . .
Thelimitation periods under s. 893.55 (1) (a) and (b) are both tolled by the filing History: 1985 a. 3401989 a. 18%.28, 1993 a. 107443 1997 a. 75175

of a request for mediation under sub. (4). LandBhysicians Insurance Company X i

of Wis. Inc., 2001 WI 86245 Ws. 2d 1 628 N.W2d 893 655.455 Notice to health care providers and fund.  The
Sub.(5) does not mandate dismissal for filing an action before the expiration of §fectorof state courts shaterve notice of a request for mediation

statutorymediation period. When a plairiitifils to comply with sub. (5), the circuit . .
courtretains discretiono determine the appropriate sanction. Ocaskreedtert Uponall health care providers named in the request, at the respec

MemorialLutheran Hospital, 2002 WI 8954 Ws. 2d 367646 N.w2d 381 tive addresses provided in the request, and upon the fund, by regis
Nothing in the language of either s. 655.44 or 655.445 precluded the apphcaﬁ rl(‘]edmail within 7 days after the director of state courts receives

of of s. 655.44 to a mediation request filed under s. 655.445 when an action was . . . S
but became a nullity due to failure to complete serviceung v Aurora Medical erequest if delivered in person or within 10 days after the date

Center,2004 WI App 71272 \Ws. 2d 300679 N.W2d 549 03-0224 of mailing of the request to the director of state courts if sent by
Delivery of a mediation request by regular mail is not determinative of the validiﬁegisterednai|_
of the request. Geisel @dulio,807 F Supp. 50q1992). : . .
Failure to name the patient compensation fund in a mediation request did no{-hstory. 1985 a. 34p1989 a. 18%.28, 2001 a. 65
exemptthe fund from the tolling of the statute of limitations under $4p. Geisel

v. Odulio, 807 F Supp. 50q1992). 655.465 Mediation panels; mediation period. (1) MEebI-
o _ ) ) ) ATION PANEL FORDISPUTE. The director of state courts shall appoint
655.445 Request for mediation in conjunction with the members of a mediation panel under ¢@pand send notice

court action. (1) COMMENCING ACTION, REQUEST AND FEE. to the claimant and all respondents by registered rifaié notice
BeginningSeptember 1, 1986, any person listed 655.007hav  shallinform the claimant anelll respondents of the names of the
ing a claim or a derivative claim under this chapter for bodilyersonsappointed to the mediation panel and the date, time and
injury or death because of a tort or breach of contract based-on ptaceof the mediation session. The director of state conag
fessionalservices rendereat that should have been rendered byhangethe datetime or place of the mediation session as neces
ahealth care provider shall, within 15 days after the date of filisgiryto accommodate the parties, subject to the requirement that
anaction in court, file a request for mediation. The request shigle mediation session be held before the expiration of the medi
beprepared and delivered in person or sent by registeredanaiition period under sul{7).

thedirector of state courts, in the form and manner requineletr (2) APPOINTMENTOF MEDIATORS. Each mediation panel shall

$.655.44 (2)and(3), together with a notice that a court action hagpnsistof the following members appointed by the director of
beencommenced and the fee unde6s5.54shall be paid. statecourts:

(2) ScrepuLinG. All time periods under $02.10 (3)are (a) One public member who is neither an attorney rraraith
tolled on the date of filing the court action. The tiperiods careprovider and who is selected fraalist of public member
remaintolled until the expiration of the mediation period ungler adiators prepared every 2 years, anore frequently upon
655.465(7). ) requestbof the director of state courts, by the governoifany
~ (3) No couRT PROCEEDINGSBEFORE MEDIATION.  FOr actions personresigns or is unable to serve as a public member mediator
filed under sub(1), no discovery may be made and no trial; prérom a list of alternates prepared by the director of state courts.
trial conference oscheduling conference may be held until the (1) One attorney who is licensed to practice law in this state.
expirationof the mediation period under&s5.465 (7) One health id foll )

History: 1985 a. 3401989 a. 18%.28; Sup. Ct. OrdeNo. 95-04 191 Wis. 2d (c) One health care provider as follows:

xxi (1995). 1. Except aprovided in subd¢t. and5., if all respondents
The 15-day time limit for filing a request for mediation after commencemnt hgmedin the request for mediation are physicians, a physician
ﬁ,‘?{j&_‘;jgigg‘gg%c)t_ow rather than mandatorfiby v Kozarek 153 Ws. 2d 75450 4 s licensed to practice in this state and who is selected from

Mailing is not the equivalent of filing. Mailing is to send postal matfgling @ list prepared by a statewideganization of physicians desig
entailsdelivery to the intended recipient. Htafin v Rankin, 2002 WApp 189,256 i
Wis 20 678 649 N Wad 350 natedby the director of _state_courts. _

Nothing in the language of either s. 655.44 or 655.445 precluded the application 2. Except as provided in subdé. and5., if none of the

of of s. 655.44 to a mediation request filed under s. 655.445 when an action was ﬁ@épondentmamed in theequest for mediation is a physician, a
g‘gﬁ:?g&iwlﬂ% %2}2 {,ﬂé‘_’f;ggg&%ﬁ?ﬁg&vgf; ng v Aurora Medical 1 ealthcare provider who is licensed practice in this state in the

’ same health cafféeld as the respondent and who is selected from
655.45 Reports to licensing bodies. (1) For the quarter alist prepared by the department or the examining boardilor af
beginningon July 1, 1986, and for each quarter thereafter atedcredentialing board that regulates healtine providers in
directorof state courts shall file reports complyinith sub.(2) thathealth care field.
with the medical examiningoard, the physical therapistdilaf 3. Except as provided in subdk.and5., if more than one
ated credentialing board, the podiatristdil&fted credentialing respondents named in theequest for mediation at least one of
board, the board of nursing and the department, respectivelyhomis a physician and at least one of whom is not, a heailth
regardinghealth care providers licensedthye respective bodies. provider who is licensed to practice ithis state and who is
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selectedrom the list under subd.. or 2., as determined by the courtsmay compensate thexpert from the appropriation under
directorof state courts. $.20.680 (2) (qm)

4. If the director of state courts determines that a list under (4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All
subd.l.or2. is inadequate to pernifie selection of an appropriatepatienthealth care records in the possession of a medigéinel
health care providera health care provider who is licensed tghallbe kept confidential by all members of the mediation panel
practicein this state and whis selected from an additional list pre and all other persons participating in mediation. Every person
paredby the director of state courts. participatingin mediation shall make available to one another and

5. If the director of state courts determines that lists undait members of the mediation panel all patient health care records
subds 1. or 2. and4. are inadequate to permit the selection of aof the patient named in the request for mediation thai &ne per
appropriate health care provider for a particular dispute, a healtn’spossession.
careprovider who is licensed to practicethis state and who is (5) COUNSEL PERMITTED. Any personparticipating in medi
selectecby the director of state courts. ation may be represented by counsel authortpeact for his or

(3) FiLLING vAcANCIES. If a person appointed toraediation  herrespective client.
panelunder sub(1) resigns from or is unable to serve on the medi History: 1985 a. 3401989 a. 18%.28.
ation panel, the director of state courts shall appoint a replacement
selectedn the same manner as the predecessor appointee. 655.61 Funding. (1) The mediation fund created under s.
(4) ConFLICT OF INTEREST. NO person may serve on a medi655.68shall be financed from feebaged to health care provid
ationpanel if the person has a professional or personal interesgifi. The director of state courts shall, by February 1 annually
the dispute. determinethe revenues needed for the operatibthe mediation
(5) CompeNsaTIoN. Each mediator shall be compensate8YsStemduring the succeeding fiscal yeard inform the board of
$150plus actual and necessary expenses for dagtof medi  governorsof that amount. The director of state courts shall also
ationconducted. Compensation and expenses shall be paiti odfiform the board of governoxf the number of requests for medi
the appropriation under £0.680 (2) (gmupon such authoriza ation involving each type of health care provider set out in s.
tionsas the director of state courts may prescribe. 655.002for the most recent fiscal year for which statistice
(6) IMMUNITY AND PRESUMPTIONOF GOODFAITH. (a) A media available. The bpard of governors.shall, by ru]e, set fees t@ehar
tor is immune from civil liability for any good faith act or omissiorl’€@lthcare providers at a levslfficient to provide the necessary
within the scope of the mediatsiperformance of his or her pow revenue.
ersand duties under this subchapter (Im) Notwithstandingsub.(1), the board of governors may
(b) Itis presumed that every act or omission under(@pis  €xemptany type of health caggovider set out in £55.002from
agood faith act or omission. This presumption may be overcof@ymentof the annual fee based on a low number of requests for
only by clear and convincing evidence. mediationinvolving that type of health care provider
(7) MebiaTion PERIOD. The period for mediation shall expire  (2) Theannual fees under suld) shall be collected in man
90 days after the director of state courts receives a requestier prescribed by rule of the commissionéthe commissioner
mediationif delivered in person or within 93 days after the datghall pay all money collected under syh) into the mediation
of mailing of the request to the director of state courts if sent fiynd created under §55.68
registeredmail, or within a longer period agreed to by the claimantHistory: 1985 a. 3401989 a. 1871991 a. 214
andall respondents and specified by them in writing for purpose&ross Refeence: See also dns 17.01 Wis. adm. code.
of applying ss655.44 (4)and(5) and655.445 (3)
History: 1985 a. 3401989 a. 18%.28; 1989 a. 3591993 a. 107
A claimants failure to participate in mediation within the 90—-day period under sub. SUBCHAPTERVII
S, Niennaio2 Wi 20 434446 N W20 BSS(iope) T or e Saneten
If a party Wi’shesl to reschedule'a mediation session for a time outside the 90-day MEDIATION FUND
statutoryperiod, the party must obtain a written agreement to do so. If a respondent

requests rescheduling without providing a mutually agreed upon date within the - .
daysandno written agreement is obtained, the mediation period does not termin%%5-68 Mediation fund. (1) CreaTioN. There is created a

until the rescheduled mediation session is completed. Seadeistsicians Ins, Co. mediation fund to pay thadministrative expenses of the medi

192Wis. 2d 530531 N.W2d 437(Ct. App. 1995). .
Completionof mediation within the period under sub. (7) is not a jurisdictional pre-atlon system created under subbt.

requisitefor maintenance of a medical malpractice suit. Bertorel@tvJosepls’ (2) ADMINISTRATION AND OPERATION. Management of the
Hospitalof Marshfield,685 F Supp. 192W. D. Wis. 1988). mediationfund is vested with the director of state courts.

655.54 Filing fee. Requests for mediation filed with the direc (3) Fees. The mediation fund is financed from fees generated

tor of state courts are subject to a filing fee aE.$The filing fee Underss.655.54and655.61
shallbe paid into the mediation fund unde655.68 (4) ACCOUNTING AND FINANCIAL REPORTS. (a) Any person
History: 1985 a. 3401989 a. 185.28. authorizedo receivedeposits, withdraw moneys, issue vouchers

or otherwise disburse mediation fund moneys shall pbktriet
655.58 Mediation procedure. (1) No Recorbp. Mediation fidelity bond in an amount reasonablyfaiént to protect medi
shall be conducted without a stenographic record or any othaionfund assets. The cost of thend shall be paid from the medi
transcript. ation fund.

(2) No Exams, suBPOENASOATHS. No physical examinations  (b) The state investment board shall invest money held in the
or production of records may be ordered, no witnesses mayrh€diation fund in short-term, fixed-return, interest-bearing

subpoenaecand no oaths may be administered in mediationpvestments.All income derived fronthese investments returns
whetherby a mediation panel or member thereof or as a resultigfthe mediation fund.

applicationto a court by any person. (c) On or before March 1 annualiye director of state courts

(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (&)  shallsubmit areport on the operation of the mediation system and
Exceptas provided in pa(b), no expert witnesses, opinions olpn, the status of the mediation fund to the chief clerk of each house
reportsmay be submitted or otherwise used in mediation.  of the legislature, for distributioto the appropriate standing com

(b) The mediation panel or any member thereof may conspiitteesunder s13.172 (3)
with any expert, and upon authorization of the director of stateMistory: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(2)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/20.680(2)(qm)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.465(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.44(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.44(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.445(3)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1989/359
https://docs.legis.wisconsin.gov/document/acts/1993/107
https://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20434
https://docs.legis.wisconsin.gov/document/courts/448%20N.W.2d%20655
https://docs.legis.wisconsin.gov/document/courts/192%20Wis.%202d%20530
https://docs.legis.wisconsin.gov/document/courts/531%20N.W.2d%20437
https://docs.legis.wisconsin.gov/document/courts/685%20F.%20Supp.%20192
https://docs.legis.wisconsin.gov/document/statutes/2003/655.68
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/statutes/2003/655.58(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/20.680(2)(qm)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/statutes/2003/655.68
https://docs.legis.wisconsin.gov/document/statutes/2003/655.002
https://docs.legis.wisconsin.gov/document/statutes/2003/655.61(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.002
https://docs.legis.wisconsin.gov/document/statutes/2003/655.61(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.61(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/655.68
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1991/214
https://docs.legis.wisconsin.gov/document/administrativecode/Ins%2017.01
https://docs.legis.wisconsin.gov/document/statutes/2003/subch.%20VI%20of%20ch.%20655
https://docs.legis.wisconsin.gov/document/statutes/2003/655.54
https://docs.legis.wisconsin.gov/document/statutes/2003/655.61
https://docs.legis.wisconsin.gov/document/statutes/2003/13.172(3)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1987/186
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1991/214

